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CERTIFICATE OF SERVICE
'

I hereby certify that on July 27, 1979, I served a copy of
the Licensee's Response to NRC Staff's " Motion to Dismiss Nina Bell /
Consolidated Intervenors from Proceeding or for Other Sanctions for
Failure to Comply with Licensing Board's Order on Discovery", by
placing a t.ne copy of said document in a sealed envelope with
postage fully prepaid, in the United States mail at Washington, D.C.
addressed as follows:

Marshall E. Miller, Esq., Chairman Atomic Safety and Licensing Board
Atomic Safety and Licensing Board Panel
U. S. Nuclear Regulatory Commission U. S. Nuclear Regulatory Ccamission
Washington, D. C. 20555 Washington, D. C. 20555

Dr. Kenneth A. McCollom, Dean Docketing and Service Section
Division of Engineering, Office of the Secretary

Architecture & Technology U. S. Nuclear Regulatory Commission
Oklahoma State University Washington, D. C. 20555
Stillwater, OK 97074 (Original & 20 copies)

Dr. Hugh C. Paxton Columbia County Courthouse
1229 - 41st Street Law Library, Circuit Court Room
Los Alamos, NM 87544 St. Helens, OR 97051
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Joseph R. Gray, Esq. Atomic Safety and Licensing
Counsel for NRC Staff Appeal Board
U. S. Nuclear Regulatory Commission U. S. Nuclear Regulatory Commission
Washington, D. C. 20555 Washington, D. C. 20555

.

Ms. Nina Bell Ronald W. Johnson, Esq.
728 S. E. 26th Street Corporate Attorney
Portland, OR 97214 Portland General Electric Company

121 S. W. Salmon Street
Mr. Eugene Rosolie Portland, OR 97204
Coalition for Safe Power
215 S. E. 9th Avenue Richard M. Sandvik, Esq.
Portland, OR 97214 Frank.W..Ostrander, Jr.

Counsel for Oregon Department
Mr. David B. McCoy of Energy
348 Hussey Lane 500 Pacific Building
Grants Pass, OR 97526 520 S. W. Yamhill

Portland, OR 97204
Mr. John A. Kullberg
Route One William W. Kinsey, Esq.
Box 250Q Bonneville Power Administration
Sauvie Island, OR 97231 1002 N. E. Holladay

Pcrtland, OR 97232
Ms. C. Gail Parson
P.O. Box 2992 Dr. Harold I. Laursen
Kodiak, AK 99615 1520 N. W. 13th

Corvallis, OR 97330

f
Iad JL

July 27, 1979 nlbert V. Carr, Jr, '

Lowenstein, Newman, is,
Axelrad & Toll

1025 Connecticut Avenue, NW
Washington, D. C. 20036
(202-862-8400)
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of ) Docket No. 50-344
)

PORTLAND GENERAL ELECTRIC CO ) (Control Building Proceeding)
et al. )

)
(Trojan Nuclear Plantl )

)
)

LICENSEE'S RESPONSE TO NRC STAFF'S
" MOTION TO DISMISS NINA BELL / CONSOLIDATED INT 7:RVENORS

FROM PROCEEDING OR FOR OTHER SANCTIONS
FOR FAILURE TO COMPLY WITH LICENSING BOARD'S

ORDER ON DISCOVERY"

Portland General Electric Company (Licensee) hereby files

its response to the NRC Staff's July 12, 1979 "E) tion to Dismiss

Nina Bell / Consolidated Intervenors from Proceeding or For Other

Sanctions for Failure to Comply with Licensing Board's Order on

Discovery." (Staff Motion) For the reasons set forth below,

Licensee supports the NRC Staff's motion to dismiss Nina Bell

and Consolidated Intervenors (CI) as parties to this proceeding.
-

The Staff has moved the Board to dismiss CI because of CI's

failure to respond to Staff's discovery requests and default on

the 3 card's Order pursuant to 2.740. On July 13, 1979 Licensee

filed a " Motion to Dismiss Nina Bell and Consolidated Intervenors
as Parties to the Proceeding." (Licensee's Motion) As fully

explained therein, Licensee's Motion is also based on CI's
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failure to comply with the Commission's discovery rules by

refusing to respond to Licensee's interrogatories, and CI's
*

default on a Board order issued pursuant to 10 CFR 2.740.

Therefore, for the reasons set out in Licensee's Motion,

Licensee supports the Staff's Motion to Dismiss CI.

The Staff has also requested that, if the Board should

determine dismissal of CI is not warranted, then certain

alternate sanctions should be applied. Those suggested

alternates include either dismissing CI's contentions 1, 4,

and 11 (those contencions are subject to Staff interrogatories
which CI failed to answer and a Board order which CI ignored)

,

or precluding CI from participating in the trial of those

contentions. In addition the Staff requests that the Board

issue an order, pursuant to Staff's May 15 Motion to Compel

now pending before the Board, compelling Intervenors to

furnish full and adequate answers in response to its interro-

gatories directed to CI's other contentions which were in-

adequately answered. Thus, the Staff has asked the Board to

dismiss those contentions as to which CI is clearly in default

in responding to the Staff (or to preclude CI's participation
in their trial) and, as to the remainder of CI's contentions,

issue another order compelling responses.

As Licensee argued in its July 13 Motion, CI's failure to

discharge its obligations with respect to discovery, particularly -

in light of the Board's explicit and detailed instructions and
warnings, has been so blatant and all-encompassing that nc
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sanction other than dismissal from the proceeding is adequate.

However, if the Board decides not to dismiss CI but to consider

the alternates suggested by the Staff, Licensee wishes to bring *

several points to the Board's attention.

First, the Staff's proposed alternates (dismissal of con-

tentions or preclusion of CI participation at trial) are

addressed only to these contentions as to which CI has defaulted

in responding to the Staff. We urge the Board to take into

account, as set forth in Licensee's Motion, that, apart from

the Staff's interrogatories the Licensee has addressed interro-

gatories (Licensee's Second Set of Interrogatories, personally

served on May 9) to each of CI's contentions, with one exception.-/*

CI failed to respond, and is in default of a Board order, with

respect to all of those interrogatories. Therefore, to protect

Licensee's rights, if the Board accepts Staff's suggestion, it
,

should apply the selected remedy (dismirsal of contentions or

preclusion of CI participation) to all of CI's contentions, with

the possible exception of CI 17.- /**

-*/ The exception is CI's Contention 17, which challenges
the adequacy of the Staff's review of the proposed
modification. Licensee has addressed no interrogatories
to that contention.

---**/ CI's willful failure to discharge its obligations in
discovery would, in Licensee's view, warrant application
of the selected remedy to Contention 17 also, aven though
discovery has not been addressed thereto.

;
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Secon'd, Licensee would point out that one alternate

suggested by the Staff -- not dismissing a contention but

precluding CI from participation in its trial -- is not *

desirable. It would create an ambiguous situation since none

of the parties, or even the Board, would know the exact subject

matter to be addressed, particularly in light of CI's refusal

to answer interrogatories elaborating on the contentions. It

would appear far preferable, if the Board is interested in

some aspect of the subject matter of the contention, for

the Board to dismiss the contention and address its own, more
~

precise questions on such subject to the parties, as it has in
.

other areas.

Respectfully submitted,

RONALD W. JOHNSON, ESQ.
Corporate Attorney
Portland General Electric Company
121 S. W. Salmon Street
Portland, Oregon 97204

MAURICE AXELRAD, ESQ. -

ALBERT V. CARR, JR., ESQ.
Lowenstein, Newman, Reis
Axelrad & Toll

1025 Connecticut Avenue, N.W.
Washington, D.C. 20036

By 4

Maurice Axelradt

Dated at Washington, D.C.
This 27th day of July, 1979
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