UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555

July 19, 1979

Truea®

OFFICE OF THE
SECRETARY

COMMISSION DETERMINATION REGARDING PUBLIC DISCLOSURE
UNDER THE GOVERNMENT IN THE SUNSHINE ACT OF:

Minutes of Closed Commission Adjudicatory
Sessions for 1977

tursuant to the Commission's regulations implementing the

Government in the Sunshine Act, 10 CFR 9.108(c), the
Commission, on the advice of the General Counsel, determined

that the Minutes cf Clos2d Commission Adjudicatory Sessions
for 1977 should now be made availabie to the Public.

Samue. gnilk L

Secreftary of e Commission
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INDEX OF MINUTES OF CLOSED COMMISSION

ADJUDICATORY SESSICNS FOR 1977

(Released to PRD July 20, 1979)

l. Adjudicatory Session 77-11, March 18, 1977.
(Consumers Power Company, Midland Plant, Units 1 & 2.)

2. Adjudicatory Session 77-12, March 21, 1977.
(Public Service Company of New Hampshire, et al,
Seabrook Station Units 1 & 2.)

3. Adjudicatory Session 77-13, March 24, 1977.
(Babcok and Wilcox Request for Hearing.)

4. Adjudicatory Session 77-14, March 28, 1977.
(Revised Draft Opinion, Public Service Company of
New Hampshire, et al., Seabrook Station Units 1 & 2.)

N Adjudicatory Session 77-15, March 29, 1977.
(Revised Draft Opinion, Public Service Company of
New Hampshire, et al., Seabrook Stations, Units 1 & 2.)

6. Adjudicatory Session 77-16, March 31, 1977.
(Antitrust Hearing on South Texas Project, Units 1 & 2;
Request for WPPSS for Exception Under 10 CFR 50.12,
Washington Public Supply System Nuclear Project Nos. 3 & 5;
Request of NRDC for Recondiseration of September 14, 1976
Decision not to License the ERDA High Level Waste Storage
Tanks.)

i Adjudicatory Session 77-18, April 1, 1977.
(Babcock and Wilcox Request for Hearing.)

8, Adjudicatory Session 77-19, April 5, 1977.
(Consumers Power Company, Midland Units 1 & 2.)

9. Adjudicatory Session 77-20, April 22, 1977.
(Commission Briefs in Vermont Yankee and Aeschlimari.)

10. Adjudicatory Session 77-21, April 26, 1977.
(New England Power Company NEP Units 1 & 2; Public Service

Company of New Hampshire, Seabrook Station Units 1 & 2.)

O

1l. Adjudicatory Session 77-22, May 2, 1977.
(Oral Argumeni. Houston Power & Light Company, South Texas
Units 1 & 2.)




Page 2, 1977 Commission Adjudicatory Sessions, cont'd.

12. Adjudicatory Session 77-23, May 2, 1977.
(Commission Response to Oral Argument Presented by Parties
of the South Texas Project Proceeding.)

13. Adjudicatory Session 77-24, June 3, 1977.
(Draft Opinion in Response to May 2, 1977 Oral Argument
Presentec by Parties to the South Texas Project Proceedino.)

14. Minutes of Intervention Petitions in Export Cases, .une 8, 1977.

15. Adjudicatory Session 77-25, June 8, 1977.
(New England Power Company; Public Service Company of New
Hampshire NEP Units 1 & 2, Seabrook Station Units 1 & 2.)

16. Minutes of: Discussion of Executive Branch Views om Tarapur
With Department of State Representatives, June 21, 1977.

17. Minutes of: Discussion of Executive Branch Views om Tarapur,
June 21, 1977.

18. Minutes of: Discussion of Tarapur Consclidation Pexition, June 21, 1977.

19. Adjudicatory Session 77-26, June 21, 1977.
(Florida Power and Light Company, St. Lucie Plant, Units 1 & 2,
and Turkey Poirt Plant, Units 3 & 4.)

20. Minutes of: Discussion of Tarapur Export License, Jfune 24, 1977.

21. Adjudicatory Session 77-27, June 24, 1977.
(Public Service Company of New Hampshire, et all, Seabrook Station
Unite 1 & 2; Consclidated Edison Company of Ne:w York, Inc.,
Indian Point Station Unit 2.)

22. Adjudicatory Session 77-28, June 27, 1977.
(Pacific Gas & Electric Company, Diablo Canyon Nuclear Power
Plant Units 1 & 2.)

23. Minutes of: Discussion of Tarapur Export License, June 28, 1977.
24. Policy Session 77-39, June 30, 1977.

(Edlow International Company, Agent for the Government of
India on Application to Export Special Nuclear Materials.)
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. Adjudicatory Session 77-30, August 24, 1977.
(Status of ALAB Reviews and Certiorari Petitioms; Public Service
Company of New Hampshire, et al., Seabrook Staticn Units 1 & 2;
Florida Power and Light Company, St. Lucie Plant Unit 2; Pacific
Gas and Electric Company, Diablo Canyon Nuclear Power Plant,
Units 1 & 2.)
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26.

27.

28.

29,

30.

31.

32.

33.
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35.

Adjudicatory Session 77-31, August 26, 1977.
(Publi~c Service Company of New Hampshire, et &il., Seabrook Station
Units 1 & 2; Consolidated Edison Company of Miew York, Inc.,
Indian Point Station Unit 2.)

Policy Session 77-42, September 7, 1977.
(New Mexico Uranium Mill Lawsuit.)

Adjudicatcry Session 77-33, September 9, 1977.
(Public Service Company of New Hampshire, et &:1., Seabrook
Station, Units 1 & 2.)

Adjudicatory Session 77-34, September 15, 1977.
(Proposed Draft Order, Public Service Company cof New
Hampshire, Seabrook Station Units 1 & 2; Paci:fic Gas and
Electric Company, Diablc Canyon Nuclear Power IPlant Units 1 & 2;
Florida Power and Iight Company, St. Lucie Plarat Unit 2.)

Adjudicatory Session 77-35, September 21, 1977.
(Florida Power and LIyht Company, St. Lucie Plzant Unit 1 and
Turkey Point Plant, Units 3 & 4; Draft Order, Florida Power
and Light Company, St. Lucie Plant, Unit 2.)

Policy Sersion 77-46, September 21, 1977.
(Trustees of Columbia University, TRIGA Resz2arcch Reactor.)

Minvces of: New Mexico Uranium Mill Lawsuit, Octobezr 13, 1977.

Adjudicatory Session 77-38, October 19, 1977.
(Exxon Nuclear Company, inc., Nuclear Fuel Reccovery and
Recycling Center.)

Adjudicatory Session 77-40, November 1, 1977.

(Oral Argument Session, Public Service Company. of New Hampshire, et a..,
Seabrook Station Units 1 & 2.)

Adjudicatory Session 77-41, November 3, 1977.
(Issues Associated with Oral 2Rgument Presentecd on Nov. 2. 77,
Public Service Company of New Hampshire, et. a l., Seabrook Station
Units 1 & 2.)

Adijudicatory Session 77-44, November 14, 1977.
(Public Service Company of New Hampshire, et a l., Seabroock
Station Units ? & 2.)

atory Sessicn 77-45, November 22, 1977.
£t Seabrook Opinion.)

Adjudicatory Session 77-48, December 6, 1977.
(Draft Seabrook Opinion.)
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38, Adjudicatory Session 77-50, Dece<ber 14, 1977.
(Public Service Company of New Hampshire, et zil., Seabrook
Station, Units 1 & 2.)

40. Adjudica“ory session 77-52, December 19, 1977.
(Draft Seabrook Opinion.)
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I. In the Matter of Consumers Power Company (Midland Plant, Units 1
cket Nos. 50-329 and 50-330

The General Counsel presented for Commission consideration a :
proposed Order responding to two motions pending before the Commission e
in the Midland case. The first motion, filed on March 4, 1977 by , i

the Consumers Power Company, requested a stay of Commission orders ‘
dated Mwst 16, 1976, S‘pm 14, 1976, and November 5, 1976. 4 T
The second motion, filed onMarch 15, 1977 by the Intervenmors . e

(other than Dow Chemical Company), requested an immediate suspension SoPy
of construction of the Hidlmd facility. o
The General Counsel mo-nnded approval of a proposed order ' =
delegating authority to rule on these motions to the Atomic Safety
and Licensirg Appeal Board. Such action would preciude a situation
whereby, because of the Chairman's potential withdrawal from the
case by disqualification, the Commission would be required to rule
on the merits of the motions without a quorum to do so.

The Commission, noting that the Chairman is participating for

the limited purpose of delegating these matters to the Appeal
Board, by a 3-0 vote approved the attached order delegating its
authority to rule on these pending motions to the Atomic Safety and
Licensing Appez]l Board, pursuant to 10 CFR 2.785.

During very brief discussion 5f the proposed crder, the Commission :
noted that its action was limited to the two pendmg motions and i
had no effect upon its right to later act on matters in this case :
should the Commission choose t~ do so when additional Commissioners
are available.

Assistant/Secretary of the Commission

Attachment:
Order dated March 18, 1977
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Marcus A. Rowden, Chairman : =
Victor Gilinsky ;
Richard T. Kennedy

In the Matter of . :
CONSUMERS POWER COMPARY ‘ Docket Nos. 50-329
. 50-330
(Hidland Plant, Units 1 and 2) .
ORDER

On March 4, 1977, Consumers Poéér Company filed a motion with th§
Commission requesting that the Commission stay the orders it issued in
this proceeding on August 16, 1976 (CLI-75-11, NRCI-76/8, 65); September
14, 1976 (CLI-76-14, NRCI-76/9, 163, September 14, 1976 (unreported);
and MNovember 5, 1976 (CLI-76-19, NRCI-76/11, 474). These opini ons
ordered the reconvening of a licensing board to hear certain issues
remanded to the Commission by the United States Court of Appeals for

the District of Columbia Circuit in Nelson Aeschliman et al v. MRC,

Nos. 73-1776, 73-1867 (September 21, 1976). Consumers Power's motion
is grounde¢ on the fact that the United States Supreme Court granted
certiorari in the above-named case on February 22, 1977.

On March 15, 1877, the Intervenofs,(other than Dow Chemica.1 Company)
filed @ motion with the Commission requesting that the Commissi on
immediately suspend construction of the Midland facility. The
Intervenors' motion is based on an allegation thzt further hear-ings on
2 number of issues are required and that these hearings should be

“unfettered and uncompromised by the continuation of construct-ion.”
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Although the Coﬁnission would normally rule on these'motions; ;ﬁe
Commission is delegating its authority to act in these instances to the
Atomic Safety and Licensing Appeal Board, pursuznt to 10 CFR § 2.785.
Thic action is being taken because Chairman Rowden has in the pas;

disqualified himself from partizipating in this proceeding because of

his ﬁ}ior service as Associate General Counsel of the Atomic Enefgy

Commission during the pendency of this proceeding. Absent 2 showing of.
necessity not present here, the Chairman does not believe that he should
participate on the merits of these motions. His withdrawal leaves the
Commission without a quorum to rule on the merits of the motions. See
42 U.S.C. § 5841(a). The Chairman is participating for the limited
purpose of delegating these matters to the Appeal Board because his
presence is required to establish the necesséry quorum of three. 0therwﬁ§e.
no action could be taken on the motions.

The Chairman of the Appeal Board, pursuant to 10 CFR § 2.787(a),
shall designate three members of the Board to act on these motions.

t is so ORDERED.

' By the Comn1551on

{ c
¢
(ru ({& \/{\L"
,\SAAVU: J Ch‘h N
ecretary of the Commission
I
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Commissioners
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Draft Opinion in the Matter of Public Service Company of New
ggsgireﬁ et al, ]§ea§mog §tatTon Units 1 & EE lp%EEet NoOs .
"‘ T

The Commission discussed a draft Memorandum and Order, dated
March 17, 1977, addressing the merits of the Atomic Safety and
Licensing Appeal Board's January 21, 1977 decision (ALAB-366)
suspending construction permits for the Seabrook facility, and -
comments on the draft contained in the Director of Policy .
Evaluation's March 31, ‘1977 memorandum to the Commission.

As described by the General Counsel, the proposed Memorandum and
Order would affirm the Appeal Board's basic conclusion that the
construction permit for Seabrook with once-through cooling mwust be
suspended in Tight of the present uncertainty concerning EPA's
future course and the absence of a finding that the Seabrook site
is acceptable for closed-cycle cooling; that the Licensing Board's
analysis and record before it does not establish that the Seabrook
site is either acceptable or unacceptable for closed-cycle cooling;
and that any analysis of closed cycle cooling at Seabrook must
include comparison with other sites. The draft would also provide
guidance for the Licensing Board for the conduct of additionm.al site
comparison - in effect, the Board would be instructed that an
application should not be denied on the basis of comparison of the
proposed site to alternate sites unless an alternate site appears
to be clearly superior to the proposed site; that the appropriate
basis of cost/benefit comparison between such sites is the cost and
time necessary to complete a facility at each location in question;
and that the Board must decide whether to consider, as addit-ional
elternative sites, sites in New England where other nuclear =lants
exist or are planned. Finally, the draft would set forth conditions
unaer w'ich construction might be permitted to resume at Seabrook.
The Director of Policy Evaluation's March 21 memorandum took issue
with & proposed alternative to the General Counsel's recommerided
course of action, as set forth in the craft Memorandum and Owder,
on the grounds that an evaluation of the cost versus the benefit
of & proposed facility should be based on the set of facts existing
at the time of the Licensing Board's decision regarding the
licensability of the facility rather than on an outdates cost-
benefit balance prepared as aprt of the applicant's initial submission.

After lengthy discussion of substantive aspects of the draft
Memorandum and Order, the Commission requested that that portion of
the draft concerning the standard of co parison for alternate sites
(Section 111, A. 1 & 2) be revised to clarify that comparisom of
facility completion costs is an integral part of the "clearlwv
superior” standard rather than & separate, additional factor t:

be considered in comparing alternte sites and noted thet fur<her,

P‘% p'ﬁ rr" !‘\‘ ¢ ‘1;;: :(': .' 7'{," [ ;"‘ u“‘ '1‘
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more detailed individual Commissioner comments will bswe provided
directly to the Office of the General Counsel. A rev-isad draft
Opinion reflecting these comments should be scheduled for further
Commission consideration during the week of March 28, 1977.

The Commission took this action to eliminate any poss-ible misinter-
pretation of the Commission's position as proposing 2 double weéighting
of facility completion costs in the overall comparisorn of alternate
sites. The basis for the Commission's concern was theit Section

117, A, 1 & 2, as presently drafted, seemed to suggesit that facility
completion costs (a factor favoring the proposed site., but neverthe-
less, a necessary factor in the comparison of alternaiie sites for

the Seabrook facility since preliminary construction z:nd the facility's
design were based on the selected site) represented a standard to

be applied independently of the "clearly superior" sta:ndard, while

at the same time included as an element of the “cleari y superior®
criterion. The Commission also noted that constraints. on available
meeting time precluded discussion of individual Commic sioner editorial
changes, which could best be accommodated by being pro.vided to the
General Counsel in writing for incorporation into the rnext draft

and considered by the Commission as a body during the 'meeting to be
schedulad during the week of March 28.

In reviewing the draft, four issues served to focus th:e Commissiom's
discussion: the meinod of calculating facility complet ion costs as
part of the overall comparison of alternate sites, whe-ther the
overall comparison would be based on 2 single or doubl<e stancard,
the general applicability of the Memorandum and Order, and the
extent to which the universe of alternate sites shoulc be limited.

with respect to the method for calculating facility cormpletion
cost, the General Counsel outlinec three options: calz:ulation of
costs from the present point in time, from the point a:t which the
construction permit was issued, and an assessment of c.osts projected

forwerd from the point at which a comparison is being rmade. As

proposed in the draft Memorandum and Order, the recommended approach

is to calculate costs forward from the point of compar ison, unless

a2 NEPA violation has occurred, in which case costs wou:ld be cal-

culated from an earlier point in time as a penalty to the applicar<t. !
The Commission generally agreed that costs should be c.alculated i
forward from the point in time when the comparison is made rather !
than at an earlier point in time that does not reflect. actual :
economic circumstances existing at the time the compar -ison is

concucted. Differing views, however, were expressed c oncerning the

use cf an earlier point in time for cost comparison wrien a NEPZ
violetion has occurred. Chairman Sowden, Commissioner- Kennecy, &
the Director of Policy Evaluation stated that in the S eabrook case .
no such violation has been known to have occurred. Or: that basis
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the Director of Policy Evaluation questioned whether Seabrook was
the appropriate case for enunciating such a generally applicable
standard. Chairman Rowden and Commissioner Kennedy, on the other
hand, were more concerned that the draft lacked sufficiently
specific guidance for the Board to apply the principle to Seabrook
or to future cases to come before the Board. C(ommissioner Gilinsky
favored the penalty approach tu .. * comparison in the event of a
NEPA violation as a2 method of preserving the integrity of the
Commission's licensing process and as a deterrent to insufficient
attention devoted to NEPA issues on the part of utilities. He
questioned, however, whether the costs of facility completion can
always be counted in the same manner in each licensing case. He
further suggested that such costs should irclude 211 power-related
costs and not merely capital costs.

The Commission also expressed differences of view concerning the
"clearly superior" standard, the approach to costs favored by the
applicant and the NRC staff in the Seabrcok proceeding. Commissioner
Gilinsky strongly opposed the inclusion of const factors within the
standard, pointing out that these costs were essentiglly the same

as the costs for facility completion. As 2 result, such costs

would be counted twice, to the advantage of the site selected by

the applicant. !nder such a procedure, an alternate site must not
only possess sufficient economic advantages to offset costs already
expended at the selected site, but must also be clearly superior.
Commissioner Gilinsky also suggested that cost compari.on alone
should be sufficient to compare alternate sites. The General

Counsel noted that the clearly superior standard more closely
adheres to the Commission's responsibility under NEPA and that if
one part of the approach to alternate site comparison were dropped .
ne would prefer to eliminate the cost of facility completion aspect.
Nevertheless, he reiterated that in his view, the overall comparis.on
realistically should account for both the cost of facility completion
and clearly superior factors. Chairman Rowden and Commissioner
Kennedy felt that the clearly superior/cost of facility completion
standard afforded necessary recognition of the economic facts
existing for a given application, but suggested that costs of
facility completion should be subsumed within the clearly superior
standard and not also counted separately, as the draft Memorandum
and Order seemed to imply.

On the i1ssue of the universe of sites that an applicant must
consider before selecting a preferred site, Commissioner Gilinsky
suggestiec tne need for Timiting that universe by excluding from
consideration those sites which would require a2 restructuring of
the utility incustry as presently organized. Such & case woul¢
drise unger ine approach of certain intervenors who suggest thas
tne epplicant should be required to consider sites in areas rot
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served by the utility sponsoring the application. ke further
suggested that this problem, as well as problems assiociated with
the other issues discussed, might be avoided if the Commission's
decision is limited to Seabrook and the use of close:d cycle cooling,
rather than using the decision to state & generic standard.
Chairman Rowden znd the General Counuel noted that NIEPA requires
consideration of alternate sites and that the Boards must be
provided Commission guidance on this matter.

SECY-A-77-5 - Review of ALAB-367 (In the Matter of T-ennessee Valley

Authority] (Rartsville Nuclear Plant Units 1A, 2A, 1.8, and 28B)

The Commission considered the Atomic Safety and Licemsing Appeal
Board's decision (ALAB-367) of January 25, 1977, whicch reviewed the
issuance of a Limited Work Authorization after hearimgs before a
licensing board on site suitability and environmenta’l considerations
for the four - reactor Hartsville facility near Neshiville, Tennessee.
The Appeal Board's decision upheld the Licensing Boa'rd's pa-tial
initial decision (PID) of April 20, 1976 on all issutes w°‘  the
exception of the fuel cycle issue, which the Appeal f3oar ~“:ferred
pending anticipated adoption by the Commission of am interim fuel
cycle rule, and the issue of the Licensing Board's cmnditioning of
any LWA o~ construction permit on the installation o* grids at the
opening of intake pipes, or suitable alternative, whiich the Appeal
Board reversed.

The Commission noted the Appeal Board's decision witriout further
review. ALAB-367 will represent the Commission's firmal action on
this matter as of March 25, 1977, the date on which =the Cormission's
time for review will expire.

ohn C. Hoyle
Assistant Secretary
of the Commission

(4:20 p.m.)
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UNITED STATES : - ==
NUCLEAR REGULATORY COMMISSION E" =
WASHINGTON, D. C. 20555

"l.'.c April 21, 1977
OFFICE OF THE
SECRETARY 25
MINUTES OF |5
0F i
& ADJUDICATORY SESSION 77-13 =
3:40 p.m., Thursday, March 24, 1977, Commissioners' Conf'erence Room ‘ :
D. C. Office t
Commissioners Staff
Marcus A. Rowden, Chairman J. Austin
Victor Gilinsky S. Cohen
Ricliard T. Kennedy J. Harves
R. McOsker
General Counsel S. Ostrach
B. Snyder
Peter L. Strauss L. Spector
R. Stratford

Secretary of the Commission

John C. Hoyle, Assistant
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I. Babcock and ﬁi1cox Request for Hearing - > [ f};

Under discussion was a proposed Notice of Hearing which would grant S
2 hearing before an atomic safety and licensing board in response =
to a Babcock & Wilcox request resulting from receipt of an Order

dated February 28, 1977 from Ernst Volgenau, Director of the Office

of Inspection and Enforcement. That Order directed Babcock & Wilcox
to respond to alleged failures in its accounting controls over highly
enriched uranium at its Apollo and Leechburg, Pennsylvania, facilities,
and to shut down these facilities following the scheduled April 1977
inventory pending completion of these actions and concurrence by

the 0ffice of Inspection and Enforcement that normal operatioms

could be restarted.

The Lymmission approved the Notice of Hearing subject to review by
the in‘ividual Commissioners.*

The Ccmmission took this action after brief discussion of the
procedures which would result from the issuance of the Notice.

The General Counsel explained the appropriateness of the Commission
announcing a hearing without receipt of a complete Babcock & Wilcox
response to the Notice of Violation which accompanied Mr. Volgenau's
Order of February 28. He stressed that any Hearing Notice issued
now could later be supplemented with a specific definition of issues
to be considered. Mr. Strauss noted that the declaration of the
hearing would have the effect of Staying Volgenau's Order: howover,
there were mechanisms available to the Staff and to the Commission
under Section 2.204 of the Commission's rules to continue the Order
in effect.

The General Counsel stated that the draft Notice was written in a

way that wo»1J allow the Commission to hear the arguments itself

on an expedited basis. The Chairman expressed the view that, beczuse
the B&W facilities are involved in the national defense effort,

the Executive Branch should be given an opportunity to express views.
He also stated that it was the Commission's responsibility to pass
judgment on the interim effectiveness of the Sue‘f Order. Commissioner
Kennedy aiso expressed the opinion that ERDA s views should be obtained
and the Commission should reserve for itself the decision as to imterim
conditions. A1l Commissioners  agreed that B&k's request for & hearing
on the Staff Order should be granted; that the hearing should be before

e p——— o

*Subseaguently, due to furt her submissions in the matter, e revised hot-ice
wes submitted to the Commission Marchk 31, '.f.'f and was ¢ iscussed 2nd &--roved

~ - -

by & vote of 3-0 at Adjudicatory Ses<'"' 77-18 on April &, 1%77.




an atomic safety and licensing board; and that the Commission should
properly be the decision authority on the question of interim effectiveness
of the Staff Order. The Chairman requested that the Counsel obtain

ERDA's views on the Notice of Hearing and circulate it to the Commissioners
for individual revie.. :

; le, Assistant
cretary of the Commission

(4:00 p.m.)
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UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20555

2:15 p.m., Monday, March 28, 1977, Commissioners' Conference Room

D.C. Office

Commissioners

Marcus A. Rowden, Chairman
Victor Gilinsky
Richard T. Kennedy

Secretary of the Commission

John C. Hoyle, Assistant Secretary

General Counsel

Stephen Eilperin, Acting
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Staff
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. Bell
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Revised Lraft Opinion in the Matter of Public Service Compan

of New Hampshire, et a'. (Seabrook station, Units | & cket
Nos. Smugl 50-443) T _

Under discucsion were revisions to pages 27 through 62a of the Eoril,
March 17, 1977 draft Memorandum and Order in the Seabrook Proceeding. =
The revised pages, circulated to the Commission by memorandum dated
March 24, 1977, reflected Commissioner comments made during the
March 21, 1977 meeting on this matter and subsequent comments from
individual Commissioner offices.

The Commission requested that the draft opinion, as revised, be
rescheduled in conjunction with the texts of Commissioners Kennedy's
and Gilinsky's separate views, for final Commission consideration

on Tuesday, March 29, 1977. Commissioner Kennedy requested an
estimate in writing of the impact of the Seabrook decision orn the
time required to complete the licensing process review in future
cases.

The Commission took this action after 2 lengthy, detailed review
and discussion by the Acting General Counsel and his staff of the
revisions already made in the text and further editorizl changes
requested by the Commission.

Ouring the discussion, Commissioner Kennedy said he intended to
prepare a separate concurring apinion, and Commissioner Gilinsky
indicated he would require an aaditional 24 hours to determine his
final position with respect to the proposed Memorandum and Order.

Commissioner Kennedy explained his position as in general agree-
ment with the text of the proposed revised Memorandum and Order,
although he would have preferred the Commission's decision to
provide that even if an alternative site would not automatically be
adopted as the approved site if the original site selected by the
applicant were at least acceptable under relevant environmental
criteria. He further noted that the position set forth in the
draft Memorandum and Order mav have an impact on the time reguired
to compiete licensing reviess; in this connection, he reguested an
estimate of that impact.

Commissioner Gilinsky would have preferred to await the outcome

of Commission-mandated siting criteria studies being prepared by
the staff prior to reacning a final decision in the Seabrook pro-
ceeding. On being informe. that the six papers addressing the
siting issues will not be available until Mzy or June and the neez
t0 cive the Appeal Board guidan.e as soon as posible, he requested
24 hours additional time to focus his views ancd to determine whet+wer
ne woulc &1s0 prepare & separate statement 0f position. He Further
indicated that he dic not oppose the position set forth in the

¢raft anc that it was unlikely that any separate view he might
prepare would be in the form of a dissent.
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Chairman Rowden expressed his concurrence in the proposed Memorandum and

Order and pointed out his view was based on his perception of the reasonable

nature of the position taken, the need to provide guidance to the Appeal
Board on the issues pending in this proceeding at the earliest possible
date, and the ability of the Commission to chanoe its view in the event
that the staff studies in preparation, or any otner information that
might develop at a later date, would warrant such a change in policy.

He further suggested that prior to taking final action, each Commissioner
should have the benefit of reviewing the texts of any separate statements
that might bz prepared on this matter. In that recard, he requested

that the fiasal views of the Commissioners be available for review and
that a further meeting for the purpose of adopting a final position be
schedulec during the morning of Tuesday, Marcn 29, 1977.

Y -

John L. HOyle
Secretary of the Commission

Assisca

(3:30 p.m.)
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Revised Draft Opinion in the Matter of Public Servié; Company of i
New Ha%lgshireE et al., (oeabrook stations, Units | & .2) (Docket e
0S. » _) ) -y :

Under discussion was the text of the March 17, 1977 pr-oposed i
Memorandum and Order, as revised to reflect Commissiomer comments e

provided during the March 28, 1977 meeting on this mat ter, and the
text of Commissioner Gilinsky's statement of position, made avail-
able at the meeting; Commissioner Kennedy's separate s tatement was AT
in its final preparation stages at the time of the mee'ting. - HES

The Commission by a vote of 3-0, approved, as revised, the text

of the proposed Memorandum and Order, subject to incorporation of
the views of Commissioners Gilinsky and Kennedy, and r:equested that
the Memorandum and Order in final form be circulated to individual
Commissioners prior to publication. +he Commission nc'ted that
release of the Memorandum and Order is currently planmced for
Thursday, March 31, 1977.

The General Counsel was instructed to coordinate Commi:ssioner
comments on the texts of Commissioners Gilinsky's and Kennedy's
positions on this matter and incorporate those positicns either
within the text or as attachments to the text, as appruopriate.

In discussing this matter, the Commission made two mincor additional
editorial changes on page 17 of the texi of the propos:ad Memorandum
and Order. Commissioner Gilinsky expressed his agreem:ent with the
text, with the exception of an editorial change on pag:«e 17, and
sucgested that his statement of position could be inco'rporated in
the text as a footnote on page 50. Chzirman Rowden ex:poressed
initial agreement with portions of Commissioner Gilins-ky's statement
of position, but suggested the need fcr additional timse to reflect
on the balance of the statement anc on Commissioner Kesnnedy's
separate views as soon as the latter are available.

Assistar
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SECY-A-77-10 Antitrust Hearing on South Texas Project, Units' {”ijj
No. T & 2 TDocket Nos. S0-408A —499k) .

Under discussion was an Appeal Board decision of March 18, 1977
(ALAB-381), which found that the Licensing Board in the subject
proceeding, in responding to a petition filed by Central Power and
Light Company, had improperly directed a hearing on antitrust
matters; and a petition filed by Houston Lighting & Power Company,
pending before the Commission, requesting the Commissiom to issue a
declaratory order tnat the Director of Nuclear Reactor Regulation
may commence consideration of antitrust matters on an expedited ;
application for an operating license, notwithstanding that the :
final safety analysis report has not been submitted. :

The Cormmission, by 2 vote of 3-0, approved a proposed Order calling

for further briefs and Oral Argument regarding a petition filed by
Houston Lighting & Power Company, and the suggestion of the Commission's
staff, concerning means by which an antitrust hearing might be

initiated in the subject | -oceeding. The Order requests that

briefs be filed no later than April 18, 1977, that replw briefs be
submitted by April 25, 1977 and that Oral Argument be set for May

2, 1977.

The Commission took this action after a brief review of the unusual
circumstances surrounding this proceeding. The Commission noted

that although no antitrust hearing was considered necessary by any
interested party at the time the construction permit applicationr

was filed, both applicants and the Attorney General have now agreed
that an antitrust hearing should be held at the earliest opportunity,
2l though there is disagreement among the applicants on the scope of
such a proceeding.

In the General Counsel's view, the motions for an antitrust hearing

at this time raise significant procedural problems in that the

Commission's practice has been to convene such hearings ©only in the :
context of applications for either a construction permit or an t
operating license. To convene an antitrust hearing at any other =
stage of the licensing process, as in the subject case, might infer

that the Commission has a continuing antitrust jurisdiction over

nucliear licensees. In view of the procedurz] problems associated

with this matter, the General Counsel recommerded that (ire) Argumer *

be scheduled to amplify the Record on this issue. The Commissioners

agreed that additional briefs from the parties and oral argument

were appropriate on the grounds that the issue was significant and

the record to Zate incomplete for action on the Houston petition.



II.

SECY-A-77-3 - Request of WPPSS for Exemption Under 10 CFR 850.12
(Washington FGET%E_Fbuer Supply System Nuclear Proiect Nos. 3 & )

Under discussion was a request by the Washington Public: Supply System
on February 16, 1977 for an exemption to permit certaim site i
preparation activities and off-site activities. WPPSS had filed the R
exemption request because the Company's August 1974 Appirlication for ~ R
a Limited Work Authorization had not been issued to dat.e pending :
resolution of Federal Water Pollution Control Act and fuel cycle i
problems, as well as additional information on seismici ty in Washington b
State. Since filing the subject request with the Commi ssion, an Atomic

Safety and Licensing Board, acting on a simultaneous mc:tion filed by

the applicant, granted partial r:lief on a portion of t-he issues

covered by the exemption request before the Commission.

The Commission, by &2 vote of 3-0, approved, as revised, a proposed
Memorandum and Order whirh would dismiss the subject exremption request
on the grounds that the issuance of a Limited Work Autriorization is
anticipated within two weeks and as a means of preservi'ng the
exemption procedure in 10 CFR § 50.12 as a method of re lief to be
resorted to only in the presence of exigent circumstanc es.

In taking this action, the Commission took particular motice of the
Licensing Board's decision of March 4, the anticipated issuance within
two weeks of the Limited Work Authorization sought by t he appiicant in
its August 1974 application, and the need to discourage: future requests
of this type except under compelling circumstances. 7T he Commission also
focuses on the text of the proposed Memorandum and Orde'r addressing

t'c exemption request. Commissioner Kennedy, noting thiat the

“emorandum and Order would deny the applicant's request:, sugoested

that the term "deny" implied action on the merits of thie request whereis
the Commission's decision was being taken on procedural grounds. Chairran
Rowden indicated the desirability of inserting in the t.ext language to
the effect that the issues raised by the exemptiun requiest filed with

the Commission more properly should have been filed witth the Licensing
Board. In approving the draft Memorandum and Order the: Commission
reguested revisions to reflect Chairman Rcwden and Comraissioner Kennedy's
comments, and to adopt other minor eaitorizl changes.

SECY-A-77-8 - Request of NRDC for Reconsideration of S:¢aptember 14, 1€7€
Decision hot to License the ERDA High Level waste Stor:3ge anks

Jnoer ciscussion was & proposed response tc the haturea | Resources e“ense
Council's December 10, 1876 request for reconsideratio'n of the Comrizsion's
September 14, 1676 denial of NRDC's reguest that ERDA radicactive wzste
storzge tanks at Hanford, Washington; Savannzh Rive., Scuth (e-olir.; enc
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Idaho National Engineering Laboratories (INEL), Idaho, should be
1icensed by NRC pursuant to Section 202(4) of the Energy Reorgami-
zation Act. The proposed response, which would deny the reconsidera-
tion request, ' .s prepared in two alternate formats - a short

version in t& form of a letter to Ronald J. Wilson, NRDC, and a
longer version ‘n the form of a proposed Memorandum and Order.

The Commiss on, by a vote of 3-0, approved the issuance of a
Memorandum a7 Nrder denying the subject pet1t10n Commissioner
Gilinsky concurred in the result.

In taking this action, the Commission took intc account a March 11,
1977 letter from Ronald J. Wilson, Attorney for NRDC, indicating

that the Commission should consider the NRDC request withdrawn if
action is not taken by March 31, the desirability of providing a

full explanation of the Commission's action, and ERDA representations
conzerning new waste tanks to be funded in FY 1977.

With respect to the timing of Commission action on this matter,
Commissioner Gilinsky indicated that he would prefer not to act on
NRDC's request at the present time. The General Counsel ‘nformeci
the Commission, however, that failure to act today would result im
withdrawal of the request by NRDC, which would, in effect remove
the issue from the Commission's jurisdiction and prevent the public
issuance of a further explanation of the Commission's decision.

The Cormissicners agreed that action should be taken today and that
the request should be denied.

Cencerning the proposed alternate formats for rendering a decision,
Chairman Rowden and Commissioner Kennedy preferred the proposed
Memorandum and Order rather than the draft letter on the grounds
thet the explanation of the Commission's action was more fully re--
flected in the Memorandum and Order. Commissioner Gilinsky pre-
ferred the shorter version in the absence of additional time to
reflect on this matter, but agreed to adoption of the Memorandum
and (Or.ier, subject to appropriate notatiorn that he wes concurring
in the result only.

The Commission also discussed ERDA's assurances that new waste

tanks requested in the FY 77 budget would be used for storage of

wastes for less than 20 years and that the new tanks would permit
withdrawel of wastes for removal to a permanent repository. Commissioner
Gilinsky noted the NRC staff's March 8 statement expressing reser vations
concerning the feasibility and cost effectiveness of complieted

removel of neutralized waste from wasbe storage tanks. The Genereal
Counsel noted that tests conducted to dete incicate that it s

pessibie to remove 80-90% of the normel 5% resicue remaining in

existing tanks after waste had been removed, and thet the steff
sought further information on the new tanks, from which it is
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believed that wastes can be removed more easily. It was also pointed
out that the Commission's action should rest on information available
in the record and that, as a result, the Memorandum and Order should
include a reference to ERDA's assurances with respect to its use

of and the affected capabilities of the new tanks.

Joff C. Hoyle', f..ss\’.?!%nt

Secrétary of the Commission

(3:15 p.m.)
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Babcock & Wilcox Request for Hearing

-

Under discussion was a revision of a proposed Notice of Hearing
first discussed 2t Adjudicatory Session 77-13 on March 24, 1977.
In response to an Order requiring special reconciliztion of the
highly enriched uranium inventory at its Apollo and Leechburg,
Pennsylvania, facilities, Babcock & Wilcox filed a request for a
hearing. Subseguently, the licensee filed a further response to
the Order, noting that although it had requested z hearing, it was
concurrently engaged in urgent discussion with the NRC staff toward
achieving an appropriate resolution of the matters covered by the
Order and therefore requested that the initiation of hearing
procedures be deferred pending the outcome of the discussions with
the NRC staff.

By a vote of 3-0, the Commission denied the request for deferral
of 2 hearing and approved the Notice of Hearing which declared
that a2 hearing in the matter would be held before an Atomic
Safety and Licensing Board.

The General Counsel informed the Commission that the direction giwen
in the notice was without prejudice to the licensee's right to remew
its request for a deferral before the Board or to the granting of
such a request upon proper showing that the public interest will
thereby be best served. The Commission took this action after brief
discussion about the pctential that a hearing might not be needed
and about the procedural aspects of further staff issuances in the
matter.

The Commission, assured that it was apparent that a hearing would not
be needed if the staff and the licensee rapidly resolved differences,
unanimously agreed not to specifically identify this in the notice.

Noting that the effect of filing a request for hearing is to suspenc
the effectiveness of the Order requiring special reconciliation,
discussion about the procedural aspects of further staff issuances
in this matter centered around whether the Commission or the Board
would have review authority over an issuance.

The General Counsel informed the Commission that the way the notize
was currently worded, following 2 staff issuance, if the issuance was
disputed, the matter would come to the Commission. The Commission,
noting that it would normally retazin this authority, but that there
was the possibility of the lack of & aquorum at the time an issuance

migrt be made, unanimously agreed that this function snould be de legatec

to the Boarc.
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SECY-A-77-78 - In the Matter of Consumers Power Company i’m’qland
Units | & 2) -- Intervenor's Motion for Directed Certification
of Denial of Financial Assistance -

Under discussion was a proposed Order which would dismiss the =
intervenors' reguest as improperly filed with the Commission, refer i
the intervenors' March 21 letter to the Appeal Board for treatment B
as a request for reconsideration of ALAB-328; state that since the
Commission presently lacks a quorum, it will not exercise sua
sponte review of ALAB-3382; and vest authority to act on any matters
tﬁiot would otherwise be properly addressed to the Commission in
this case until such time as a Commission quorum exists.

By a vote of 3-0, the Commission approved the Order. Chairman
Rowden, although disqualified from participation in the merits of
this proceeding, participated in this procedural action for the
purpose of constituting a quorum.

The Commission took this action after very brief discussion of
*he desirability of retaining the last paragraph of the proposed
Order, as follows:

"The intervenors' request to us for financial assistance is dis-
missed as improperly filed. The Appeal Board may trezt the inter-
venors' letter of March 21 as a reguest for reconsideration.
gecause we presently lack a quorum, we will not exercise our sua
sponte review power with respect to ALAB-382. We wish to make it
ciear chat until there is a Commission quorum in this case, the
Aprz:al Board is vested with authority to act on any matters that
would otherwise be properiy addressed to the Commission, subject to
otherwise applicable rules and established Commission policies."

Commissioner Kennedy expressed reservations concerning the meed

for and the desirability of retaining the zbove paragraph. He
questioned whether the paragraph would in fact release the Commission
from having to act on each motion filed in this proceeding, whether
adequate mechanisms currently exist for transferring motions from

the Commission to the Appeal Board, and whether the nroposed Order
was the app: opriate vehicle for emphasizing que~um difficulties now
being experienced by the NPC. He further noted the Commission

views of AS&LAB decision are of a sua sponte nature and that the
Commission could decide simply not to review this matter.

The Acting General Counsel responded that, as & result of the
subject Order, the parties to the Midland proceeding shoulc file
any additional motions with the RBoard, and in the event some

motions were still filed with the Commission, the Office of ¢
Secretery would be instructed to forward them to the Appeail E
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The Chairman, while recognizing the validity of Commissionier Kennedy's s
concerns, expressed the view thai, since his own disqualif ication from :
considering the merits of this proceeding will effectively limit the
Commission's ability to act on ary substantive motion in t his proceeding,
he favored inclusion of the last paragraph in the text of -the final

Order as a full explanation of the reason that the Commission is unable
to exercise its responsibility in this proceeding, even if that respon-
sibility is only of sua sponte nature.

(10:25 a.m.)
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Discussion of Commission Briefs in Vermont Yankee and Aeschliman

Under discussion was the general content of briefs being prepared
by the General Counsel's office and to be filed before the Supreme
Court by Monday, May 23, 1977. The purpose of the discussion was

to obtain Commission guidance or general comments on the substantive
positions to be 2rgued before the Court in these cases.

The Commission took no formal act'ipn on this matter.

In discussing the Vermont Yankee case the Commission was informed
that the brief would be written to argue that the procedures used
in the 1972 $-3 proceeding were adequate and consistent with the
Adminictrative Procedures Act since no complaints were filed
during the pre-hearing conf-..ence but only during the hearing
itself and that the D. C. Circuit Court of Appeals lacked authority
L0 require the adoption of different procedures. With respect to
the adequacy of the record of the S-3 proceedings, the General
Counsel expressed the view that the Supreme Court would not address
that issue given the Commission's on-going effort to update the
waste management - fuel reprocessing porticn of the S-3 document
and plans to conduct a nearing on the updated information.

With regard to the Aeschlimen case, the General Counsei indicatad

the brief would be written to argue that in 1972, the energy conservation
issue was not sufficiently recognized as a problem to warrart any
agency to conduct an analysis of energy alternatives on a mandated
basis, as the D. C. Circuit Court of Appeals decision would require;
that the only standard for considering energy alternatives at that
time was the rule of reason; and that in 1972 the energy alternative
issue was not one that practically could be addressed by an independent
agency, but rather was an aspect of national policy transcending

the scope of authority of a single government entity. The General
Counsel alisc indicated he hopes the brief would serve as z means by
which the Supreme Court could address the issue of the proper role

of a Tower court in reviewing environmenta] impact statements. 1In
the General Counsel's view that role should be 1imited to assessing
the overall soundness of the EIS and not include a detailed review

0 individual segments of the total document. Additional argument

in the brief will focus on the inappropriateness of parties to &
proceeding to force issues in a court of law without first exhausting
edministrative remedies within an agency, and the Court of Appeals
decision to return an ACRS letter on this matter directly to the
committee, rather than to the Commnission, for clarification.

I
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SECY-A-77-18 - Review of ALAB-390 (In the Matter of New England Power
Company NEP Units 1 & 2); [In the Matter of Public Serwice

Company of New Hampshire !§Eabmok‘$tat1‘on Units 1 & 2)
iﬁocaet Nos. SIN E%— R - s - > -
Under discussion was an April 7, 1977 Atomic Sefety & Licensing Appeal
Board Decision (ALAB-390) in which the Board held that a utility need
not prepare emergency plans for the evacuation of persons beyond the
perimeter of the low-population zone (LPZ) on the grounds that the existing
10 CFR Part 100 regulations do not require such a plan for areas outeide
the LPZ. The Board unanimously agreed, however, that the existing cart
100 regulations needed re-examination on a generic basis, particularly
in light of the staff's assertions at cral argument that their position
in favor of an evacuation plan for areas outside the LPZ rested on safety
concerns and not merely a reading of the regulations. The Commission
considered this matter under its sua sponte review authority and not
on the basis of either motions fiTed Dy the participants or Board certifi-

cation of the isste to the Commission (as favored =v & minority of the
Board).

By a vote of 3-0, the Commission agreed to extend the time for its revi ew
of ALAB-390 until June 30. 1977, and requested that th- General Counsel
contact the Chairman, AS&LAB, to determine if the Appea! Board anticipa-tes
the issuance of any ALAB decisions during May 1777, when a quorum of
Commissioners may not be available to exercise the Commission's sua

sponte review authority.

In taking this action the Commissioners expressed agreement with the
General Counsel's view that the Commission could best determine how to
address the issues raised in ALAB-390 after reviewing a paper on Reactor
Site Evaluation policy currently in preparation by the staff and schedu led
to be forwarded to the Commission on or about May 16. Since during the
period May 6 through June 1 2 quorum of Commissioners may not be available,
the Commission decided that an extension of time to review AL"B-290

through June 30, 1977, should provide sufficient time to consider the
issues raised by the Board.

In connection with this decision, Chairman Rowden inquired as to the 11 keli-
hood that other significant adjudicatory matters might require Commission
action during the May 6-June 1 period when no quorum would be available.

The General Counsel suggested the possibility of issuing a general QOrder
extending the time for Commission review of any pending adjudicatory ma tters
until mid-June. Commissioner Kennedy, however, disagreed on the necess ity
for such action. As a result of this discussion, it was considerec appro-
priate for the General Counsel's office informally to inguire of the Apnpeal
Perel 1f any metters currently pending Appeal Board action would be dec ided

cetween May € and June 1. p
Paﬁ%‘é JEhilh

Secretary of tne Commission
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Discussion of Oral Argument - Houston Power & Light C n Sl
(South Texas Project, Units 1 & 2) (Docket Nos. gﬁ-lQ%E, 498A) "
The lommission discussed the antitrust issues to be argued before

the Commission by the parties to the subject proceeding at the Oral
Argument Session scheduled at 10:00 a.m., today. The issues discussed
had been set forth in briefs filed by the parties in response to S =
the Commission's Order of March 31, 1977, calling for further =
briefs and Oral Argument regarding a petition filed by Houston .-

Lighting and Power Company concerning means by which an antitrust B
hearing might be initiated in the subject proceeding. ==

11 1A TRAEIRRRRERS

The Commission took no final action on this matter.

In discussing the issues associated with the oral argument secsion,
the Commission forced its attention on the implications of conducting
an antitrust hearing prior to receiving an application for an
operating license, as requested by the Hous*on Lighting & Power
Company in its petition. The Commission was informed that the

South Texas Project is scheduled for completion in late spring

1980, and that a FSAR should be filed someti-« in 1978. Commissioner
Kennedy indicated that, given this schedule, if the Commission
granted & hearing on antiturst issues at this time, either the
hearing record may have to remain open, or a second antitrust may
need to be scheduled, to account fur any new information that may
develop between the time the antitrust hearing is concluded and the
issuance of an operating license. He also pointed out that during
this entire period, construction work would be on-going and :hat at
some point in the future it mav become difficult for the Commission
to withhold or delay approval of & license after the expenditure of
millions of dollars by the applicants on the proposed facility.

Mr. Sege (OPE) cauticned the Commission that from the NRC institutional
standpoint, it would be desirable to 1imit the NRC's antitrust
obligations on the grounds that the Commission is not the primary
forum for resolving such issues nor does the Commission have the
personnel resources in the antitrust field to undertake a continuous
role in such matters. The General Counsel expressed the hope that
the oral argument session would focus on an appropriate NRC role in
antitrust matters.

bhn C. HoyTe
Assistant Secretary
of the Commission
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Discussion of Commission Response to Oral Argument Presented by
the Parties t. the South lexas Project Proceeding (Docket NOS.
50-498A, 49% )

Under discussion was Commission guidance to the General Counsel on
the general content of an opinion addressing the issue of whether

an antitrust hearing should be convened in the subject proceeding

in advance of the submission of an application for an operating
license for the South Texas facility. The Opinion would be prepared
on the basis of oral argument presented primarily by Houston Lighting.
& Power Company, and Central Power & Light Company, the joint
applicants in the subject proceeding.

The Commission requested that the General Counsel prepare an appropriate
Opinion adopting the procedures set forth in Section 105 of the

Atomic Energy Act of 1954, as amended, as the basis for initiating

an antitrust review in the subject proceeding. The Opinion should

also contain a mechanism under which the Commission, in conducting

@ hearing on antitrust matters prior to receiving an application

for an operating license in this proceeding, could reopen the case

in Tight of any significant changes between the time the antitrust
hearing is completed and the issuance of an operating license for

the South Texas project.

In taking this action, the Commission considered the alternatives

of conducting an antitrust review (2) within the context of Section
105 of the Atomic Energy Act, as amended, under which the Commission
would initiate the antitrust review after finding, based on the
advice of the Attorney General, that significant changes in the
licensee's activities or proposed activities nave occurred subsequent
tc the previous antitrust review in connection with the construction
permit for the facility; or (b) within the context of Section 186

of the Atomic Energy Act, as amended, under which the Commission
could susoend or revoke the construction permit for the South Texas
proj2ct pending completion of an antitrust review after initiating

@ show cause proceeding pursuant to 10 CFR 2.202.

The General Counsel explained that under the Section 105 approach,

the scope of the Commission's antitrust authority would be more
limited since Section 105 specificaliy provides an antitrust review
mechanism only in the context of an application to construct or
operate 2 production or utilization facility. As & result, had the
circumstances now prevailing in the South Texas project case developec

- -

etier issuance of an operating license, the Commission's authority
under Section 105 would no longer apply.




Chairman Rowden expresed reservations concerning the implication of
a continuing Commission antitrust review role inherent in the
Section 186 approach advocated by Central Power and Light Company.
He indicated that the primary advantage of the Section 105 procedure
was its disciplined approach. Commissioner Kennedy expressed the
view that had the antitrust issues in this case arisen within .six
months after issuance of the construction permit, it would be
difficult to justify an antitrust review so far in advance of =
receipt of an operating license application. Chairman Rowder T
suggested that this problem could be accommodated with a mechanism '
to take into account events taking place between completion of the
antitrust review and issuance of an operating license. The Chairman
and Commissioner Gilinsky agreed that under the Section 105 approach,
the focus of the antitrust review should be limited to any significant
changes and the impact of such changes, and should not constitute a
de novo proceeding. In the Chairman's view, such a limitation

woulc provide the appropriate "good cause" threshhold above which

it would be appropriate to render a determination to begin a Section
105 procedure.

£

crowey

ohn C.“Hoyle
Assisant Secretary
of the Commission

(2:20 p.m. )
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Draft Opinion in kesgonse to May 2, 1977 Oral Argument Presented 6, F?;;

Parties to the South Texas Project Proceeding (Docket Nos. 50-498A, S

ee May 26, Memorandum to the Commission, as Revissd)

Under discussion was a proposed Memorandum and Order in the subject
proceeding which would grant the petition of Houston Lighting & Power
Company that an application for an operating license be accepted for
purposes of antitrust review without the necessity of filing with it
a Final Safety Analysis Report. The draft Memorandum & Order
represented a proposed Commission response to Oral Argument h
presented to the Commission by parties to the South Texas Project
proceeding on May 2, 1977.

The Commission approved in principle the substance of the proposed
Opinion, subject to editorial changes and recirculation of the
revised text to individual Commissioners. The Commission noted
that Commissioner Gilinsky may prepare a separate, concurring
statement after reviewing the revised text.

In taking this action, the Commicsion focused its attention on
revisions to pages 26, 27 & 28 of the May 26 draft. The changes
reflected the comments of Commissioner Gilinsky with respect to

the basis for seeking the views of the Department of Justice

under Section 105 of the Atomic Energy Act. Commissioner Gilinsky
tnok the pesition that the changed circumstances which have led

ithe Commission to seek antitrust review by the Department of Justice
were not sufficiently explored in Oral Argument to warrant the
statement in the May 26 draft that such changes are "significant,"
and that the use of that term implies a determination by the
Commission that an antitr.st review is necessary. Commissioner
Gilinsky would have preferred language pointing out a defect
innerent in the statute, which requires that & “significant

change" determination be made in order to seek the Attorney
General's advice on whether new circumstarces have arisen which may
have competitive significance. Commissioner Gilinsky would have
softened tne importance of the finding, stating that the Commission
should make such a referral as soon as circumstances appear which
arguably might have such significance.

Chzirman Rowden and Commissioner ..ennedy expressed the view that

the new language was less clear than that appearing in the May 26
dreft, that the Commission should have before it 2 sufficiently

high threshhoid level of activity to justify & request for the
Oepartment of Justice's review, and that the term "significant"
provide. such & threshhold consistent with the facts in this case.

tut such & reguest for the Attornev Generazl's views does not other-
wise imcly that the Commission itsel® has determined that the activizuy
in question h#?s legail or antitrust signi®icance, thet & hearing is
necessary or tnat license conditions ought to be imposed.
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In the course of the meeting changes were made in the draft to remove
any remaining uncertainty concerning the implications of the Commission's
finding, as stated above.

(4:35 p.m.)

Samuel J\JChilk
Secretary of the Commission
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Under discussion was the status of Executive Branch views on a series of
proposed export licenses that are subject to pending petitions for
intervention.

The Commission took no final action on these matters, but was informed
that:

1. it is anticipated that the Executive Branch will recommend Commission
approval of the issuance of license number XSNM-845 for shipment of
fuel for the Tarapur facility, and that the Department of Justice is
prepared to advise the U.S. Court of Appeals that developments have
occurred in this proceeding;

- ¥ the Uepartment of Justice has advised that it may wish to consider
contacting intervenors in two related export license cases to work
out arrangements similar to those which permittec issuance of export
license number XSNM-805; .

3. & paper containing staff views regarding available procedural optimns
for handling export cases subject to intervention petitions will be
submitted to the Commission by Friday, June 1C, or Monday, June 13:;

&. several other export licensing cases for both high enriched and low
enriched urarium are still pending Execirtive Branch views; and

5. the staff would contact the Department of State to determine their

views with respect to three LEU export licenses to West Germany ana
the Netherlands.

(4:20 p.m.)
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Peview of ALAB-390 (In the Matter of New Encland Power Company; In the
Matter of Public Service Company of New Hampshire) (NEP Umits 1 & 2;
Seabrook Station Inits 1 & ?) (See SECY-A-77-18) .

Under discussion was the Atomic Safety & Licensing Appeal Board's April 7,
1977 decision ir the subject proceedings (ALAB-390). The Appeal Board

held in ALAB-390 that the two utilities need not prepare emergency plans
for the evacuation of persons beyond the perimeter of the Tow population
zone (LPZ) of their respective facilities based on existing requirements
set forth in 10 CFR Part 100, but agreed that Part 100 should be reexamined
on a generic basis to determine the need for extending the scope of emer-
gency planning to areas outside the LPZ, particularly in light of the
staff's position in favor of requiring such an extension of emergency
planning in these particuiar cases.

The Commission determined not to review ALAB-390, but agreed with the

Appeal Board in the subject proceeding that a generic rulemaking proceeding

to reexamine 10 CFR Part 100 with respect to the need for requiring emer-

gency planning for areas outside the Low Population Zone is warranted.

By a vote of 3-0 the Commission approved, subject to editorial changes,

@ statement reflecting the Commission's position on “he need for a generic
ulemaeking proceeding. The Commission also requested the staff to expedite

ompletion of the proposed paper on Emergency Planning to serve as a focus

tor &2 Commission determination on the appropriate scope of the rulemaking

proceeding.

-~ 0

In discussing this matter the Commission was informed that to the extent
the Commission perceives the emergency planning issue as generic, as the
Appeal Board indicated in ALAB-410, immediate Commission action is probably
unnecessary; on the other hand, if the issue is seen as site specific, more
immediate action is required to ensure that the matter is resclved prior

to final site selection for the facilities in question. Chairman Rowden
expressed the view that while he considered the issue to be clearly generic,
it should be addressed in a rational but timely manner. Im this regard, he
suggested that (&) in the absence of the identification of specific safety
jssues associated w th the lack of emergency plans for areas outside the
low pooulation zone in the subject proceedings, (b) the relevance of the
ssue to other facilities not now the subject of Commission proceedings,

nc¢ (:) the consistency of the Commission's interpretation since the early
960 s that Part 100 does not require emergency plans outs-ide the LPZ, the
onraission should allow ALAB-390 to stand. At the same time he proposed
rat the Commission announce publicly that @ gen.ric issue has been. identi-
ied and will be the subject of & future rulemaking proceeding. It was
generally agreed to adopt this approach.

i
c
=

EERLTER T TR PR AR e

AERREEREL B L S R Rt L L AR L L TR
-

g

R T PaT]



UKITED STATES : V
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20555

L2

OFFICE OF THE
CHAIRMAN

MINUTES OF

DISCUSSION OF EXECUTIVE BRANCH VIEWS ON TARAPUR
WITH DEPARTMENT OF STATE REPRESENI.TIVES

3:25 p.m., Tuesday, June 21, 1977, Commissione‘s' “onference Room
’ D. C. Uéfice

Conmmissioners Department ¢ State
Representatives
Marcus A. Rowden, Chairman X
Victor Gilinsky
Richard T. Kennedy L. Nosenzo
D. Hoyle
General Counsel D. Kucks

James L. Kelley, Acting

Secretary of the Cocmmission NRC Staff
Samuel J. Chilk Crane
Dorian
Grigags
Guhin
Harves
Holland
Mason
McOsker
Pedersen
Ridder

. Rothschild
. Shea
Spector
Stoiber
Stratford
. Terrell
Thompson

-----

rOOr-G—oxooxTLXLHO

i S

Oy w
=
=
=
v
= |
w

C. Woodhead

845 296




The Commission met with the Department of State representatives to discuss
the bases for the Department's recommendation for issuance of export
license No. XSWNM-845 as a fuel shipment for the Tarapur facility, and the
Department's views on the future course of U.S. cooperation on nuclear
matters with the Government of India.

The Comm :sion took no final action on this matter, but noted that the
Executive Branch had determined, as a matter of policy, that the appropri-
ate course of action for the United States (o adopt with respect to the
issue of whether continued shipments of reactor fuel to India should be
authorized was to negotiate firm understandings on non-proliferation and
other outstanding guestions with tne new Indian Government while continu-
ing to provide the fuel needed to keep the Tarapur facility in a normal,
operational mode. The decision to adopt this approach was based on
indications from responsible officials ¢f the Government of India in
preliminary discussions of this matter of their receptivity to ceituin
assurances sought by the United States.

Commissioner Gilinsky commented that the current Agreement for Cooperation
between the U.S. and India does not provide for termination of U.S. fuel
shipments in the event that any assurances provided by the Government of
India are subseguently vicolated, nor has any provision been made with
regard to India's use, for purposes not in the interests of the U.S., cf
U.S.-supplied-meterial already received by India at the time & decision
to terminate further shipments is rendered. The Department of State
representatives indicated that this issue will be the subject of further
negotiations with India. Commissioner Gilinsky also noted the necessity
to discuss with India the use of U.S.-supplied heavy water to stockpiie
plutonium.

Samuel J. LR
Secretary of thT Commission
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Under discussion were Executive Branch views regarding the issuance of
license no. XSNM-845 to Edlow International Company for the shipment of
reactor fuel for the Government of Indian's Tarapur Facility. The views
of the Executive Branch had been provided orally by Department of State
representatives in a meeting held eariier in the day.

The Commission took no final action on license no. XSNM-845, but noted
that staff views on issuance of license no. XSNM-845 would be forwarded
€or consideration at a meeting to be scheduled for Friday, June 24.

Commissioner Gilinsky suggested the need for clarification of the Government |

of India's assurance that U.S.-supplied fuel would not be used in explosive
devices and would be adeguately safeguarded.

(4:16 p.m.)

(V.

Samuel ) Chilk
Secretary of the|Comnission
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Under discussion was a proposed Order in the Matter of Edlow International
Company (Agent for the Government of Indiz on Application to Export
Special Nuclear Materials) (License No. XSNM-845, Docket No. 70-2121;
License No. 70-2485). The proposed Order would consolidate the pending
proceedings on the subject export licenses on the grounds thit the 1ssues
raised in the two proceedings are identical and would permit avoidance of
any suggestion that the Commission has mooted, or is seeking to moot,
these proceedings because circumstances warrant authorization of a further
fuel shipment. The Order had been prepared in response to two motions
filed jointly on February 10, 1977 by the Natural Resources Defense
Council, Inc., the Sierra Club, and the Union of Concerned Scientists.

The Commission, by a vote ~ 3-0, approved the Memorandum & Order subj::t
to editorial changes and .~~owing of the scope of the order to limit
the precedential effect ur tnis decision with respect to other pending
export matters. The Commission also requested that 2 draft ovrder address-
ing the meritc or issuing export license number XSNM-845 be circulated

for consideration on Friday, June 24, 1977.

In taking this action, the Commission discussed the advantages and
disadvantages of consolidating the subject proceedings, the effect of
consolidation on other pending export licensing actions, and the relation-
ship of consolidation to a decision on issuing License No. XSNM-845 as an
interim shipment. The discussion was held in the context of the receipt
by the Commission of Executive Branch views recommending the issuance of
License No. XSNM-845 at this time while negotiations with the Government
of India on additional long-term understandings with respect to U.S.-
supplied nuclear material continue.

The Office of the General Counsel rercommended consclidation om the basis
that such action would preserve the issues identified by the <intervenors
pefore the Court of Appeals and the Commission, and is consistent with
the Commission's general approach that consolidation is warranted where
no new information has developed on licenses considered in series.
Chairman Rowden indicated & further advantage is that in the absence of
consolidation, an interim license could not be issued and no action on
License No. XSiiM-845 could be taken without first addressin: the merits
of the case. It was explained that the only disadvantage of consolida-
tion was the Commission's position that in export licensing p -oceedings
participa~ts are not parties because they have been denied lezve to
intervene for lack of standing, and that consolidation under 17 CFR 2.716
contempiates filings of motions for consolidation only by part es to
roceeding. It wes alsc noted, however, that the Commission may, in
ffect, consolidate proceedings on its own initiative nd tha* proposed
Xpo. - licensing regulations currently pending Commission a~tion co
.emplate consolidation where common issues are identi® «d 2nd coct/
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On the issue of the effect of consolidation on other pending export
licensing cases, Commissioner Kennedy expressed the view that consoli-
dation of the subject proceedings may imply that a2 precedent has been
set by the Commission in all subsequent export licensing cases. The
Office of the General Counsel advised that while there wouid be some
precedential effect in cases where common issues are raised, the extent
to which common elements exist in other “#:¢: may vary from those exist-
ing in the Tarapur license proceedings, a.. hat an analysis of the
facts in each case will be required before a determination on consolida-
tion in other pending cases could be rendered. In addition, it was
explained that consolidation is a flexible procedure that could be limited
to selected issues if desired.

With regard to the relationship of the consolidation order to the pending
decision on License No. XSNM-845, Chairman Rowden, noting the Office of
the General Counsel's belief that the Commissior could dispose of the
merits of the Tarapur licenses on the basis of the Executive Branch's
response to the eight question analysis requested by NRC, questioned the
need to consolidate the proceedings. It was explained that the primary
purpose of the conscolidation wotion and consideration of License No.
XSNM-845 as an interim shipment was to preserve the participants' rights
before the Court of Appeals. In connection with the interim shipment,
the Commission alsc noted the necessity for expedited development of an
Order for consideration prior to June 30, after which a quorum of
Commissioners may not be available.

(4:45 p.m.)

!
Samuel 9. Chilk
Secretary of the Commission
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COMMISSION DETERMINATION REGARDING PUBLIC DISCLOSURE
UNDER THE GOVERNMENT IN THE SUNSHINE ACT OF:

Minutes of Closed Commission Adjudicatory
Sessions for 1977

Pursuant to the Commission's regulations implementing the
Government in the Sunshine Act, 10 CFR 9.108(c), the
Commission, on the advice of the General Counsel, determined
that the Minutes of Closed Comnission Adjudicatory Sessions
for 1977 should now be made available to the Public.

amuel @‘{f\

Secrefary of e Commission
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, |
I the Matter of Florida Power and Light Company (St. Lucie P]ant, Units =5
1 and 2) Docket Nos. 50- and 50- ; Florida Power and Light e

Company (Turkey Point Plant, Units 3 and 4) Docket NoS. 50- and 251A

Under discussion was a proposed Memorandum and Order, which had been
circulated to the Commission by a memorandum dated June 16, 1977, from

the Acting General Counsel, denying a recent motion of the Florida

Cities. That motion requested that the Commission either clarify .
procedures with respect to the authority of the Board or, in the alternative,
rule on the matter itself.

. | S
The Commission approved the Memorandum and Order subject to the inclusion {ﬂ"f
of a footnote explaining the Chairman's limited participation for purposes ;

of dismissing an improperly filed request.

The Commission took this action after a brief discuss.on by the Acting
General Counsel and his staff of the rationale behind the denial of the
motion. During this discussion it was explained that the basic question
raised by the movants, upon which decision was expressly reserved in the
Commission's June 15, 1977 Opinion in the South Texas matter, is whether
antitrust review may be initiated where "significant changes" occur
after an operating license is issued. It was further stated that the
proposed Memorandum and Order concludes that the motion is mot properly
before the Commission and that the issues should first be addressed by
either the Appeal Board or the Director of Nuclear Reactor Regulation.

The Chairman made note of the need for a footnote explainirg his dis-
qualification from ruling on the merits and the complexion of his

limited participation. He requested that such a footnote be added to
the Memorandum and Order before issuance.

¢ Samuel J ™k
Secretary of the Commission

(4:55 p.m.)
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Under discussion was a draft Opinion, circulated by the General Counsel's
June 23, 1977 memorandum, addressing the merits of issuing export license
No. XSNM-845 to the Edlow International Company. The license would
permit the shipment of fuel for use by the Goverrment of Indi: in the
Tarapur facility.

The Commission requested that the Opinion be revised to reflect the views
of individual Commissioners and be resubmitted on June 27, 1977. The
Commission indicated a preference for cdeleting the cla:_ified appendix

to the Opinion and incorporating instead a reference in the text ot the
Opinion to the existence of such classified information.

In taking this action, the Commission focused its attention on the tone of
the draft Opiniun and the issue c¢7 whether the classified appendix ailtached
to the June 23 draft should be included as part of the final version. The
Commission also discussed the timing of their further consideration of this
maetter during the period through June 30 when & quorum of Commissioners
will be available.

With regard to the text of the June 23 draft, Chairman Rowden and Commis.ioner
Kennedy expressed their agreement with the supstance of the draft, subject
to minor editorial changes which would be consolidated by the Chairman”s
office and provided directly to *he General Counsel later in tne day.
Commissioner Gilinsky expressed eservations regarding the tone of the
text, which in his view seemed overly optimistic, particulariy concerniing
future Commission action on subsequent exports tc India. He also indicated
he desired time to review the Opinion at greater Tength. Chairman Rowcien
agreed that the Commission's Opinion sk-uld not contain implications om
future actions beyond the positions taken by the Executive Branch in its
stetement of views regarding License No. XSNM-845.

Generzl eagreement was also expressed that the classified appendix should
not be issued as part of the Conmission's final Opinion. Chairman Rowden
suggested, however, that the appendix should be placed in the record o-f
the Commission's proceeding on this license and an appropriate reference
to it should be made in the text of the Opinion.

The Commission further n ted the desirability of reacnhing & final decision
on the Opinion by Monday June 27, if possible. In this regard, the
Nffices of the General Counsel and Policy Evaluation should expedite the
development of a revised text for further Commission consideration.
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1.

In the Matter of Public Service Compan of New Hampshire, et al,
{Seabrook Station, Units ] and 2) Uchet Nos. 55-%%3, 50-443

The Commission discussed a dra

ft Order, which had been transmitted

to it from the Acting General Counsel via memorandum dated June 21,

1977, in answer to a motion by
the suspension of the Seabrook
PA's approval of once-through

the applicant seeking revocation of
constructior permits in light of
cooling. : :

During a brief discussion, it was explained that the Order would

dismiss the applicant's motion

» which had also been filed with the

Appeal Board, on the grounds that it should be considered by the

Appeal Board in the first instance.

It was further explained that

the Appeal Board had ordered the suspension and still bad certain
issues in the proceeding befce it.

The Commission approved the draft Order, as written, and requested

that it be issued.

In_the Matter of Consolidated Edison Company of New York, . -.
[Tndian Point Station, Unit No, 7) Docket No. 50-247, HL Wc. LPR-26

Under discussion was a proposed Order, which had beer circulated to
the Commissinn by the Acting General Counse) via SZCY-A-77-39 on

June 23, 1977, which would extend the t

for certiorari.

Ouring a brief discussion the Acting General "uuq: o] stated that
these petitions for revjew of ALAB-39¢ are ine first such petitions

disqualify himself from ruling
raised by the petitions seemed

Lommission 20 days to rule on the petitions or tl.ey are automatically
He explained that since Chairman ROw_¢n would have to

on the merits and since the issue
worthy of Commission review, it

éppeared reasonable to keep the option of review open by extending

the time to consider the petiti

ons until 20 days after there is a

quorum of Commissioners able to participate in the merits of the

proceeding.

The Commission approved the pro
changes bty the Chairman.

posed Order, subject to minor editorial

Pt
/ ohn C. Hoyle

~ Assictant Secretary

of the Commission

(5:05 p.rm.)
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1.7 Review of ALAB-410 (In the Matter of Pacific Gas & Electric Companvy,

Diablo Canyon Nuclear Power Plant, Units | & 2, Nocket Nos. _
- an - 1 (See undated OGC Memorandum to the Commission)

Under discussion was the procedural issue of whether the Commission
should extend the time to review the Atomic Safety & Licensing
Appeal Board's June 9, 1577 Memor:ndum & Order in the subject
proceeding (ALAB-410), or determine that the Appeal Board's decision
should be permitted to stand, subject only to a statement expressing
the Commission's concern re?arding the limited and conditional
disclosure of the applicant's physical security plan to the in-
tervenor's counsel and expert witnesses, as held by the Appeal

Board in ALAB-410.

The Commission, by a vote of 3-0, approved an extension of time in
which to review ALAB-410, and requested the General Counsel to
prepare an appropriate Order reflecting this action and noting the
Chairman's limited perticipation in this procedural matter. The
Order will be issued on June 28, 1977. (Chairman Rowden was dis-
gualified from considering the merits of ALAB-410 and participated
in this procedural action only for the purpose of constituting a
quorum) .

In taking this action, the Commission took note of the General Counsel's
recommendation not to review ALAB-410, the Chairman's disqualification
from consideration of the merits of this matter, the pending, related
issue of pcssible classification of power reactor facility security
plans as & matter of general policy, and the 1ikely absence of a

quorum to consider ALAB-410 after June 30, 1977.

The Acting General Counsel explained tnhat, in view of the Chairman's
disqualification from considering the merits of the Apneal Board
jecision, the Commission could either determine not to review ALAB-
410, or to extencd the time for Commission review until such time as
a2 quorum present and qualified to vote on the matter is available.
In the Office of the General Counsel's view, the Appeal Board's
decision could be allowed to stand based on the nature of the
conditions placed by the Appeal Board upon discovery of the security
plan, the uncertain status of classification of LWR security plans,
and the possibility that a rulemaking proceeding might constitute a
better forum for addressing the issue.

Commissioners Kennedy and Gilinsky indicated their desire to extend
the time for review on the grounds that ALAB-410 raises significant
safeguards gquestions that warrant Commission review. It was agreed
that the extension would continue in effect pending the availability
of & guorum.

C o ————
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Under discussion was a marked-up version of the June 23 draft Opinion
regarding the issuance of export License No. XSNM-845 tc the “dlow
International Compaiiy for shipment of fuel for the Government of India's
Tarapur facility. The June 23 text had been edited based on Commissioner
comments provided during the Commission's discussion of this matter on
June 24 and subsequent comments provided directly to the Office of the
General Counsel by individual Commissioner offices.

The Commission, by a vote of 3-0, approved, subject to editoria’ changes,
the issuance of a proposed Memorandum & Order directing the Ass:stant
Director for Export-import and International Safeguards to issue export
License No. XSNM-845 to the Edlow International Company. Commissioner
Gilinsky advised that while he concui'red in the issuance of the license,
he would prepare a separate, concurring statement to accompany the
Memorandum & Order.

The Commission further agreed that the Memorandum & Order should be issued
by close of business June 28, if possible, and that Commissioner Gilinsky's
concurring statement could be issued on June 29, 1977 if circumstances
prohibited complietion of his statement prior to issuance of the Memorandum
& Order.

In taking this action, the Commission suggested editorial changes on

pages 6A, 16A, 18, 19, 26, 26A, end 27 to generally clarify the descrip-
tion of current understandings with the Government of India. Commissioner
Gilinsky indicated that his separate statement would note that his concur-
rence in the issuance of export License No. XSNM-845 is influenced by
changed political circumstances from those in effect when he dissented

on a similar export last vear, and that certain significant issues, such
as ar agreement on the use¢ by India of U.S.-supplied heavy water, remain
unresolved.

(11:55 a.m.)

John C. Hoyle, Assistant
Secretary of the Commission

e
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Proposed Order i: :ne Matter of Edlow International Company (Agent
for the Government of India on Application to Export Special Nuclear
terials (License No. 2 EGEket No.s7ﬁ-253i5(L1c:ense No.
, Docket No. >)

The Commission discussed a proposed Order which would swspend the
issuance of License No. XSNM-845 as a result of an Ordew issued on ; st
June 30, 1977, by the United States Court of Appeals in the District Zae
of Cclumbia Circuit (in the matter of NRDC v. NRC (76-152%). :

By a vote of 3-0, the Commission approved the Proposed Cirder.

In taking this action, the Commission focused its attemnt.ion on an
appropriate procedure for issuing License No. XSNM-845 . n the event
that the Court of Appeal's June 30 urder should be rever-sed or
vacated in the near future during the period in which a quorum of
Commissioners would not be aviiilable to authorize issuamce of the
license. It was oenerally agreed that the Commission‘s Ordcer

should explicitly state that License No. XSNM-845 would be suspended
until such time as a further Order of the Court permits its issuance.
Under such a procedure, the license would issue on receipt of a ;
subsequent Court Crder without furtner formal action by the Commission. {

el P et L. @l e e Y

(3:00 p.m.)

Samuel J.f Chi
Secretary of the Comm ission
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I. Status of ALAB Reviews and Certiorari Petitions

The Commission was briefed by the Office of the General
Counsel on the means by which adjudicatory matters reach
the Ccmmission. This had been outlined in >n August 16,
1977 memorandum to the Commissioners from the Acting General
Counsel which also briefly explained and made recommenda-

~ tions on all the adjudicatory matters which were pending i
before the Commission. -_ - ' i

The Commission took no action with respect to the : |
recommendations of the April 16 memorandum, but did j e
consider several special issues later in the session.

The Office of General Counsel explained that since June 1,
1577, parties to a proceeding can petition the Commission
for review of an Appeal Board decision within 15 days after
its issuance on the ground of error with respect to an
imporiant question of fact, law, or policy. If the
Commission has not granted the petition in whole or in
part withir 20 days, or extended the review time, it is
deemed denied. In addition, the Commission has 30 days
after issu. .e of an Appeal Board decision to exercise

its sua sponte review authority. The counsel stated
further that as of August 15, 1977, the Commission
disallowed any petitions for review of Directors'

denials under 10 CFR 2.206, but retained its right to

sua sponte review.

git ] In the Matter of Public Service Companv of New Hampshire, et &’i,
Seebrook Station, Units 1| and ¢ (Docket Nes. 50-443, 50-444)%

Under discussion was the August 19, 1877, memorandum from

the Acting General Counsel to the Commissioners, "Commission
Review /f the Recent Seabroo Decisions, ALAB-422 and -423,"
which explained the issues resolved by the Appeal Board in
those decisions, outlined those issues for whch review had
beesn sought, and recommended Commission review of four issues.
There had been filed two petitions for review under 10 CFR
2.786: one by the lead applicant, Public Service Company of
New Hampshire, which requested review of the population center
and transmission line issues in ALAB-422; the other by the

New Ergland Coalition on Nuclear Pollution (NECNP) which
reguested review ¢© the reinstatement of the construction

Kl

- Pina - s A - O - - - ~E oh 3
he Cheirmen ¢id not participate in this uC tion © e Sessicrn

ecause of the possibility of his disqualification due to his
rior involvement -“th the Seabrook proceedinc as Deputy Director
or Licensing and Technical Review of the Atomic Energy Commissicr

“H or




permit by ALAB-423 and of the following issues in
ALAB-422: population center criteria; emergency
planning outside the LPZ; seismic design; alternative
sites; acceptance of EPA's findings; financial qualifi-
cations; and need for power. NECNP challenged the
Appeal Board's independent review of the record and

its subsequent fact finding .n Support of the Licensing
Board's Initial Decision in ALAB-422 and its assumption
of presumptive validity of the Licensing Board's
Supplemental Initial Decision in ALAB-423.

Three other issues, for which review had not been
sought, were addressed by the Appeal Board: alter-
natives to building a nuclear plant; improper pressure
on the Licensing Board; and the effects of the uranium
fuel cycle.

The Commission rejuested that the Office of General
Counsel prepare a draft order granting partial review
of the ALAB's, specifying the four issues to be
reviewed, extending the time in which to review the
seismic issue, and setting out a schedule for briefing
and argument. The Commission further requested :hat

the Draft Order be scheduled for consideration on Friday,

August 26, 1977.

Before the Commission took this action, the Acting Genera)

Counsel and his staff summarized in detail the legal
implications of Commission review of each of the
issues addressed by the Appeal Board in ALAB-422

and -423. The Acting General Counsel focused the
Commission's attention on his recommendation that the
following four issues be reviewed: the financial
qualifications of the applicant; the Appeal Board's
acceptance in ALAB-422 of £PA's findings on adverse
marine aspects in discharging NRC's NEPA obligation
to consider all environmental impacts; the Appeal
Board's analysis of the record and independent fact
finding; and ALAB-423's acceptance of the presumptive
validity of the Licensing Board's Supplementzl Initial

Decision in 1ifting the stay on the construction permits.

Commissioner Kennedy expressed reservations about
reviewing the issue of financial gualifications.

The Acting General Counsel noted that Member Farrar
had dissented from the mzjority opinion on this
issue and that what wes in question was tne validity
of tne legal theory that a public utility is aimost
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certainly financially -ualified because the state
regulatory body will allow it to fix its rates as
necessary. He pointed out that, without such a review, the
Commission would be put in the position of going

into court with that theory as precedent. Commissioner
Bradford noted that he might have a conflict of interest,
with regard to the financial issue only, due to his prior
participalion as a member of the Maine Public Utilities
Commission in matters involving the Seabrook facility.
The Commission agreed to suspend further discussion of
this issue uptil Friday, August 26, 1977.

In discussing the third issue for which review was
recommended, Commissioner Kennedy questioned the means
by which the Commission could determine whether the
Appeal Board's independent fact finding had in fact
distorted the record, without having 0 undertake the
same sort of review engaged in by the Appeal Board.

He also noted the protracted nature of the procreling
already and expressed the view that review of t.is
:c3ue could serve to lenothen it even further. The
Acting General Counsel st “ed that there was no need
for a de novo review of w.e record; that the Commission
could ask the parties in their briefs to be quite
specific in where they see the Appeal Board's findings
having distorted the record. [n addition, he pointed
out that NRC's position in court would be poor if this
issue was not reviewed.

Commissioner Kennedy commented thzt the petitioner
could still take this issue to court, even if the
Comnission reviewed it. The Acting General Counsel
agreed but stressed that 2ny such court review would
be limited considerably by “he Commiscion review.

The Acting General (ounsel suggested that he prepare

é Drert Order for Commission consideration on Friday,
August 26, 1577, that would deny the petition of

the lead applicant and grant in part the petition of
NECNP. The Draeft Order would set forth the four
issues recommended by the Acting General Counsel

for review, and set out a schedule for briefing

and oral argument. He further suggested that the
order extend the time for review of the seismic

issue until after Member Farrar had issued his dissent
on that matter. The Commission agreed with the

Acting General Counsel's suggestion and askec the
Secretary to schedule & meeting tc consider +the
Ure

~ - ’
} s |4 7" Haklel (&1 * s -
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111, In the Matter of Florida Power and Light Company.
St. Luc . Plant, Unit No. 2 (Docket No. 50- - ,
(see SECY-A-7 -52) -

Under discus-ion was a petition by Florida Power

and Liglt Company for Commission review under 10 CFR

2.786 of ALAB-420. The petition alleges that the

Atomic Safety and Licensing Board had abused its

discretion in granting a late petition for leave to s
intervene by the Orlando Ut'lities Commission. e

The Comrission, by a vote of 3-0, approved the issuance B
of a proposed order exterding the time for review of f :
ALAB-420 under 10 CFR 2.786 until September 15, 1977. ‘

In taking this action, the Commiss.»n notad that the
paper on this issue had just been recsived the previous
day and that there was not sufficient time to discuss
the merits of the petition. Therefore, the Commission
agreed to extend the time for review so that they could
consider the matter further at a later date.

IV. In the Matter of Pacific Gas and Electric Company.
Diablo Canyon NucTaar Power Plant, Units | and 2
{Docket Nos. 50-2750L, 50-3230L)*%

(see SECY-A-77-53)

Under consideration was a petition for Commission review
under 10 CFR 2.786 of ALAB-410 by Pacific Gas and Electric
Company. ALAB-410 upheld the Licensing Board's ruling
that the applicant's physical security plan chould be
disclosed to an intervenor, but established detailed
conditions for that disclosure. The petition requests

a Commission ruling that would, as a matter of policy,
exclude the details of security plans from such p'roceed-
ings.

The Commission, by a vote of 3-0, approved a proposed
order extending the time for Commission review of AlAB-
410 under 10 CFR 2.786 until September 15, 1977.

In so doing, the Commission noted the lack o sufficient
time to discus: the merits of the issue and yeyveed to
extend the review time in order to ojye the (na/te'r further

consideration.
Samuel Z. Chnilk <:\‘

Secretary cflthe Zommission

Bk o o5 !
3:00 p.m.)

*The Cheéirman dic not participate in this portion ¢f the Session becz.se

cf the possibility of his disquaiification aue t0 his prior invoiver€-1
with the Seabrook proceeding as [eputy Director for Licensing and Tecnnical
xeview 07 the Atomic tnergy Commission.
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: In the Matter of Public Service Company of New Hampshire:,

et al, Seabrook station, Units | and ¢ (Docket Nos. . : i

The Commission had before them a draft order responding

to two petitions for review of ALAB-422 and -4Z3 which

had been transmitted via an August 26, 1977 Memorandum
from the Acting General Counsel. That order would deny
the lead applicant's petition for review and grant, in
part, the petition of the New England Coalition on Nuclear
Pollution (NECNP) on the following issues: the financial
qualifications of the applicant; the propriety of the - ; e
Appeal Board's according binding effect to EPA's finding:s :
with respect to marine environmental impacts; whether :
the Appeal Board's independent fact finding distorted

the record; and the Appea! Board's acceptance of the
presumptive validity of the Licensing Board's supplement:a.
initial decisior in ALAB-423. The draft order also woulcd
extend the time for review on the seismic issue until
Appeaz]l Board Member Farrar's full dissent on that matter
is issued anc would call for hriefing and oral argument

on the four issues to be reviewed.

Tne Commission, by a vote of 3-0) extended the time for
consideration of the pending petitions for review until
September 15, 1877, and requested that an appropriate
Order be prepared. In addition, the Commission authorize:d
the General Counsel to inform the U.S.- Court of Appeals
for the First Circuit by letter that the Commission has
decided to review the July 26, 1977 decisions of the
Atomic Safety and Licensing Appeal Boarc, ALAB-422 and
-423, and thet it expects siartly to issue an Order
announcing which issues pres nted by those deci.ions it
will review.

In taking this action, the Commission noted that Commissiione »
Bradford was preparing a Memorandum tc the parties in the:
Seabrook proceerding which would outline his prior particii-
pation as a member of the Maine Public Utilities Commiss:ion

in proceedings involving the Seabrook facility and state thag
he would consider any objections to his participation in :=:='
the Commission's consideration of the Appezl ,oard's

Ju.y 26, .877 decisions received before Sep.eiber 15, 18777, ¢:=:’
The Commission agreed to meet 2gain to consider the draf-t
order, but nct to issue any final order until September 1!5,

T,
59//.

The Acting General Counsel suguested that he be authorizesc
tc inform the U.S. Court of Appeals for the First Circui-t
tnhet the Commission ned decided to review the July Z€,

1577 ~ppeal Eoard decisions to some extent and that an

=7
=x)
=
‘,’

*inairman mencrie did not participate in this discussion since he s
currentiy reviewing his past involvement in this case &s Deputy [ir-ector

for Licensing and Technical Review 0f the Atnmic Energy Commission .
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Order setting out the matters to be reviewed would be
issuea shortly. The Commission agreed with time sugges-
tion and authorized the Acting General Counsel to so
notify the court by letter.

I1. In the Matter of Consolidated Edison ny oof New York,

_ Inc., Indian Point station, Unit ¢ (ﬁscaet % 50-247,
OL No. DPR-26)
(see SECY-A-77-39A)

Under consideration was a proposed draft order which
would deny the petitions for review of ALAB-2%S under

10 CFR 2.786 filed by the applicant, Consolidated Edison,
and the intervenor Hudson River Fishermen's As.sociation
(HRFA) and grant the petition for review of thie NRC
staff. The order would also deny HRFA's reque:st for a2
stay of ALAB-399. The order would set out as issues for
review the Appeal Board's holding that the apr'roval

of the Village of Buchanan Zoning Board of App-ezls is a
“necessary governmental approval" required by -the license
prior to starting construction on the cooling “towers

and the discussion to the effect that NEPA przempts

the Zoning Board of Appeals' power to deny 2 z'oning
variance for the facility. .

The Commission, by a vote of 3-0) approved the issuance
of the proposed order.

The Commission took this action after a very birief
discussion by the Acting General Counsel and "is

staff of their recommendation that the Commicss ion review
the issues of ALAB-399 that are set out in the: proposed
order. The Commission accepted the recommendz tion and
approved issuance of the order.

'
Samuel . ™ilk -\

Secretar: of the Comm7 ssion

(12:30 p.m.)

*(nzirmen Hendrie did not participate in this discussion since he ¢
currertly reviewing his past involvement in this case a¢ Deruty Director
for Licensing anc Technical Review of the Atomic Energy Commissicr.
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SECY-A-77-48 - New Mexico Uranium Mill Lawsuit ¢ i
Under discussion was a proposal to defend a lawsuit filed by NRDC, :
two individuals, and the Central Clezring House (& New Mexico {
environmental group) azainst the NRC and the New Mexico Environmental
Improvement Agency (NMEIA) (NRDC, et al., v NRC, el al., DNM No.
77-240-B). The suit seeks to enjoin operations of United Nuclear's
Church Rock Uranium mill, which had been issued a license by the
State of New Mexico on May 3, on the grounds that neither NRC nor
New Mexico had prepared an Environmental Impact Statement.  The
proposed motion to dismiss the lawsuit would argue, in essence,

that the licensing of the Church Rock facility was a State action

to which the NEPA reguirement for preparation of an EIS does not

apply.

s Lo Py sy 1 15 N2 AR g
i35t
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By a vote of 4-0, the Comnission approved the General Counse’l 's
proposal to defend the lawsuit and requested that the NRC's cglefense
recognize that the State of New Mexico nas performed weli in connection
with environmental impact evaluation and protection. The Commission
also requested preparation of @ response to the Council on Em'vironmental
Quality's letter indicating that NRC will defend the lawsuit, that

the State of New Mexico has performed the environmental impac-t
evaluations required by NEPA, and thet the Commission plans &ass a
general proposition to study the Acreement State Program from (he
standp01n° of performance under NEPA of environmental impact :assess-
ments. This study will consider whether the NRC should insie:t on

NEPA compliance as part of Agreement States' project reviews.

In .aang this action the Commission focused its attention on
NROC's contentions that (1) Agreement States, in taking licenm:sing
actions pursuant to Section 274 of the Atomic Energy Act, are
exercising feder:l power that has been delegzted to them by t he NRC
and that 2s a result, the Agreement States must comply with RIEPA
requirements; and (2) Agreement State programs, in order to comply
with Section 274, must be compatible to those of the NRC prog:ram in
non-agreement states, where environmental impact statements &:re
prepared by NRC for new milling licenses. The Commission als.o
considered the separate, broad policy issue of whether NRC shiould
alter its present policy for implementing NEPA under the Agre:ement
States program.

with respect to the legal issues raised by the NR3L, the Seli citor
advised the Commission that the legislative history of Secticn 274
of the Atomic Energy Act clearly indicates that certain Commi ssion
regulatory authority w.uld be diccontinued and specifically & ssumed
Oy the stetes. As & result, the license issued by New Mexicc ,
cursyent to Secticn 274, is & state action to which KEPA doee ncs
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apply. On NRDC's second contention that an EIS is required for the-

New Mexico license by virtue of the Section 274 provision that '
Agreement State programs must be compatible with NRC programs in
non-agreement states, the Solicitor observed that the term “compatibility,”
3s used in Section 274, does not imply that state procedures must

be identical to those of the NRC, but only that state procedures be :
“adequate to protect public heaith and safety." Based on these . §3
arguments, the Solicitor expressed the view that a motion to dismiss . BE=
the suit was legally sound. The Commission also was informed that - i
NRDC was unwilling to settle the case out of court, that New Mexico -
tad already fiiled a motion to dismiss the lawsuit, and that the . e
Department of Justice supported the filing of a similar motion by 1
NRC. The Council on Environmental Eguality, however, while recognizing ]
that an EIS in the New Mexico case is not legally reguired, would 3
prefer that the states perform environmental impact statements as a }.
matter of policy. i

With regard to this "road policy question, the Solicitor indicated

that the lawsuit could be defended as outlined in the proposed

motion without foreclosing the option of persuading the states to

utilize some form of environmental review in their licensing actions.
Commissioner Gilinsky expressed reservations concerning the current
practice of requiring impact statements only for licensing uranium

mills physically located in Non-Agreement States; while he recognized

that this procedure was consistent with applicable law, and that

the State of New Mexico has performed reasonably well in evaluating
environmental impacts for the Church Rock facility, he suggested

that an environmental impact statement should be prepared for all

uranium mill licensing actions and that NRC should have some .esponsibility
in this area. Chairman Hendrie observed that since New Mexico has
performed environmental investigations and expects to impose certain
protective measures, the effect of the NRDC petition is to require

the Commission to duplicate New Mexico's efforts; he added that if

New Mexico had not undertaken any environmentally-related activities

he would not support the proposal to defend the case. He suggested

- that the motion to dismiss the instant case make reference to New

Mexico's performance and that CEQ be informed by letter that the

Lawsuit will be defended and that the Commission is considering the i
general question of whether NRC should alter its present poiicy to ;
ensure implementation of NEPA requirements under the Agreement

States Program. He further suggested that, in the context of this

policy reappraisal, the Commission may wish to consider withcrawing

certain authority from the Agreement States. Commissioners Kennedy

and Bradford expressed general agreement that the suit shoulc be

defendag and that CEQ should be informed that & general policy

review would be undertaken, but they took exception to inclusion in

43 520 pe—— |
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the letter to CEQ of any reference to Commission consideration of ) =
withdrawing existing Agreement State authority. Commissioner
Gilinsky commer:.) that in his view, the Commission's options
should be kept open at this time. It also was pointed out that any :
such reference might have adverse implications for the Administration's
draft licensing reform bill, and that any specific changes in sl
policy should await the receipt of Agreement State comments on a
draft report prepared by NRC's Agreement State Study Group and
circulated to the states.

| ;47&
ohn E.éoy e, Assistant

ecretary of the Commission

(5:45 p.m.)
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In the Matter of Public Service Company of New Hampshire, et ai. : =
§E€brook Station, Units 1 and 2 (Docket Nos. 50-443, -444). b

Under discussion was » proposed dratt order, which had been transmitted
by *» septerber 7, 1977, memorandum from the Acting General Counsel,
responding to two petitions for review of ALAB-422 and -423. That order
wo'ild deny the lead applicant's petition for review and grant, in part, ==
the petition of the New land Coalition on Nuclear Pollution (NECNP) ==
on the following issues: (1) the financial qualifications of the applicant; =
(2) the propriety of the Appeal Board's according binding effect to

EPR's findings with respect to marine environmental impacts; (3) whether {
the Appeal Board's independent fact finding distorted the record; and
(4) the Appeal Board's acceptance of the presumptive validity of the
Licensing Board's supplemental initial decision in ALAB-423. The draft
order also would extend the time for review on the seismic issue until
Appeal Board Member Farrar's full dissent on that matter is issued and
would call for briefing and oral argument on the four issues to be
reviewed.

I

The Commizsion, by a vote of 3-07 approved, subject to revision and
recirculation, the draft order. The order as revised would limit the
Commission’'s review to issues 1, Z, and 4 and extend the time for review
on the seismic issues. d

In taking this action, the Commission addressed itself to several

of the issues treated in the Appeal Board decisions. Commissioner
Bradford expressed his strong interest in reviewing the issue of
financial qualifications, especially its relationship to the safety of
the facility. He stated further that the need for power determinzticon
is also impacted by this issue; if iates are to be raised in order to
build the facility, which action is inherent in the Appeal Board's
rationale, then the nee. for power determination must be reexamined in
the 1ight of the understanding that Seabrook wuuld produce cheaper
power. The Acting General Counsel stated that, although the NRC hes a
statutor_ obligation to examine the financial qualifications of the
applicant, this obligation is not explicitly related to the public
health and safety. Nevertheless, he continued, it mey be possible to
make a case for the theory that if an applicant is short of funds, it
may cut corners in the construction of the facility. A member of the
Office of Policy tvaluation made the observation that the temptation to
cut construction costs is always present, regardiess of the applicent's
financial situation.

.oty

Commissioner Kennedy observed that the NRC is requirec to determine
whether the epplicant is financiclly quelifiec, apart from other

consicerations, and that tnis is a factuel finding of whether tne

*Cheirman Hendrie did not participate in thic decs

; nen Hendr S decision because of

his prior invojvement with the Seabrook proceeding zs Deputy [irec=-»

tor Licensi T i ' Atomic Ene < K |
0 censing & Technical Review 0f the Atomic Eneroy Comrission



utility can obta’n the money for construction. The Acting General
Counsel pointed cut that the Appeal Board had determined that the
applicant was financially qualified on the basis that the applicant is a
public utility regulated by the State which would allow it to raise its
rates as necessary to build the facility. If the Commission, in reviewing
this issue, were to find this theory invalid, then it would have to look
at the record in order to determine that there is enough evidence to
support a finding of financial qualification. Commissioner Kennedy asked
what options the Commission had if it found the Appeal Board's theory
invalid and that the record was insufficient to determine financial
qualification. The Acting General Counsel replied that the Commission -
could remand the issue to the Licensing Board or could enlarge the
record itself.

In discussing the seismic issue, Commissioner Kennedy questioned the
need to delay the decision whether to review that issue. The Acting
General Counsel stated that the Commission would have & better basis
upon which to make that decision after Appeal Board Member Farrar's
dissent was issued and that extending the time for review preserves the
Commission's right to make that decision.

Commissioner Bradford questioned the implications of :<me Appez] Board's
ruling that the applicant is not required to perform emergency planning
for persons located outside the low population zone (LFZ). The Acting
General Counsel pointed out that the Appeal Board has made this same
ruling in earlier cases and that in June of this year the Commission had
upheld that ruling but at the same time had announced its intention to
initiate 2 rulemaking as soon as the staff study on the subjiect wes
compieted. He expressed the view that a rulemaking was the best means
to study the question of erergency planning cutside the LPZ and that the
results of that rulemaking cai be applied to Seabrook before it receives
an operating license. The Commission requested that the order mertion

this issue and reaffirm its intention to conduct a2 rulemakirmg. Commissioner

Kennedy stressed that the reaffirmation should be put within the context
of why the Conmission is not reviewing the question of emergency planning
outside the LPZ in this case. Commissioner Bradford asked that the order
stete that the Commission expects the rulemaking to be compieted before
Seabrook reaches the operating license stage.

Comm.ssioner kennedy raised the issue of the transmission line. Ke
pointei out that it is conceivable that, when the appiicant goes back tu
get arproval from the State for the route selected by <he Board, the
Stet. might not approve that route. The Commissioner expressed the view
th7t the Commission should not foreclose its right to weview that issue.
The Acting General Counsel stated that, if such an event were to occur,
the Commission could always amend the construction permit.

'3 SRR 2
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The Acting General Counsel stated that, after further study, he was now
recommending against the Commission reviewing issue 3. The Commission
agreed with the recommendation, with Commissioner Bradford reserving
Judgment for the present. It was noted that Commissioner Bradford had
sent a Memorandum To Counsel For The Parties allowing them until September
15 to lodge objections to his participation in the Seabrook proceeding
based on his prior involvement as a2 member of the Maine Pubilic Utilities
Commission. Therefore, the order could not be issued until September

15. The Commission approved the order subject to the revisions previously
noted and asked that it be recirculated. The Commission agr-eed that tne
order, as revised, would be issued on September 15 unless & Commissioner
called for another meeting in the interim

Samuel J.:Chiik
Secretary of the Commission
I

(3:00 p.m..)
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I. Proposed Draft Order in the Matter of Public Service Company of New . EEE

Hampshire, et al. (Seabrook Station, Units 1 & 2) (Diocket Nos. 50-
%43, 50-444) 'See also Commissioner Bradford's September 14, 1377 S

Memorandum to COMMISSIoners Gilinsky and Kennedy)

Under discussion was a proposed draft order which wowld deny Public
Service Company of New Hampshire's August 10, 1977 petition to
review two Appeal Board decisions (ALAB 422 and ALAB 423 which
addressed issues relating to Seabrook decided in the Licensing
Board's June 29, 1976 initial decision authorizing construction of
the facility), and granting in part the New England Coalition on
Nuclear Pollution's August 10 petition to review the same Appeal
Board decisions. The proposed Commission Order previously had been:
approved, subject to revision and recirculation to thie Commission,
on September ©, 1977. By memorandum dated September 14, 1977,
Commissioner Bradford suggested revisions to paragramh 3, page 3 of
the September 7, 1977 draft Order and suggested the meed to schedule
a further meeting on this matter prior to close of business on
September 15, 1977.

The Commission, by a vote of 3-0*, approved, as revised, the proposed
Order. The Commission's review will be 1imited to tme following
selected issues, set forth in detail in the Order:

i The Appeal Board's finding that applicants had @& reascnatle
assurance of obtaining the necessary funds to cover cuns.ruc-
tion and fuel cycle - related costs;

g8 Whether it was proper for the Appeal Board to accord binding
effect to EPA findings under the FWPCA with respect to impacts
of once-through cooling on the marine enviornmermt;

L ]

NECNP's assertion that the Appeal Board, in exe=cising independent
review authority, has distorted the meaning of Testimony; and

4, Whether the Appeal Board erred in according presumptive validity
to the July 17, 1977 AS&LE decision comparing tme Seabrook
site with possiblie alternative sites.

* Chzirman Hendrie did not participate in the discussion &nd decision on
this metter because of his prior involvement with the Se:abrook
proceeding as Deputy Director for Licensing & Technical Review of
tne Atomic Energy Commission. Commissioner Bradford participated irn the
cisctussion and decision after reviewing his pric™ participation as &
memoer of the Mzine Public Utilities Commission in matters involvine
tne Seabrook facility and determining that there was no reasor why he
snc.ic ebstein from participating in this review. The marties 2o tric

. proceecing were advised of Commissioner Bracford's pricw invoivement:
enc subsequent detemination, and raised no objection.

POOR ORIGINAL
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In taking th's action, the Commission focused its attention on ; =
Commissioner Bradford’s proposed revision to issue 3, on which B
Commissioner Bradford at a prior meeting had reserved judgment, the e
proposed inclusion in issues one and two of @ request to the parties P
to comment on the state of the record, and the issue razised by

NECNP regarding emergency planning outside the low popuiation Zzone.

Commissioner Bradford in his September 14 memorandum had expiained
that after reviewing the Appeal Roard decision he would favor
review of issue #3, and that he had revised page 4, paragraph 3 of
the draft Commission Order to reflect minor changes he considered o
appropriate. Commissioners Gilinsky and Kennedy concurred in the ==
revised language, with the exception of the final sentence, which i
would have requested the parties to specifically discuss the legal :
extent to which the Appeal Board may exercise its fa.t finding

power in a specific case. Commissioner Bradford agreed that this

sentence could be deleted.

With regard to the issue of requesting the parties to address the
state of the record on issues 1 and 2, Commissioner Gilinsky inquired
as to the purpose of the proposed change. Commissioner Kennedy and
the General Counsel's office expressed the view thet it would be
helpful if the parties found the record on these issued to be
compiete, since such a finding would obviate the need for the

Appeal Board to consider the issues a second time.

Commissioner Bradford questioned the implications of the Appeal
Board's findings concerning emergency planning in areas outside the
low population zone. He noted that an apparent interpretation of
the finding was that the nearer a popuietion center was found to be
to the low population zore, the area in which emergency planning is
required becomes smaller. The Office of the Genera! ".cuasel explained
that the Commission, in an Order dated June 17, had cecided not to
review this matter only on the grounds that the sta¥f was preparing
2 study and that the Commission intended to conduct a rulemaking
proceeding on tais issue in the near future. It wes also noted

that the present Order would reference this earlier decision and
would reiterate the Commission's intention to conduct the rulemaking
2t an early date. It was generally agreed that the present Order
should be adopted with the revisions previously noted.

SECY-A-77-55 and SECY-A-77-53A - Petition for Review of ALAB-410
{In the Matter of Pacific "as & tiectric Companv, [1abio Canyun
Nuclear ~ower Plant) (Units 1 and 2, Docket Number 50-275 (L) (See
Fugust 1z, 1577, ACES Letter to Chairman menarie re huciear Piant

P
Jecurily
e el

843 334 -
Bl



e

Under discussion was a proposed Order whicn wo'i1d deny a June 27, e
1877 petition filed by Pacific Gas and Electric Zompany requesting =~ [
Commission review cf the Appeal Board's June 9, 1977 decision - R
(ALAB-410), and indicate that the Commission declines to exercise :
its sua sponte review authority. The Order would note, however,
that the ssion recognizes that even limited disclssuve of
physical security plans pose serious ana difficult questions, and
that the cxtent to which visclosure beyond the general outlines and :
criteri? of the applicant's security plan may be required is a ‘ t
matter for the Licensing Board to decide, subject to Appeal Board E
and Commission review procedures. , !sr

The Commission, by a vote of 4-0*, approved the Order 2s revised.
The Commission also requested that:

1. @& sepaiate memorandum be prepared which would direct the staff
to address varicus alternatives to current NRC practice that
would afford “he Conmission sufficient basis to make necessary
findings before granting 2 license without submitting the
entire physical security plan to the adjudicatory process;

2. information concerning the applicability of criminal pena’lties
under the U S. Criminal Code for unauthorized disclosure of
clessified physical security plans.

In taking this action, the Commission primarily addressed two
issues: (&) whether the Commission siould review ALAB-410 either
in the context of the applicant's peti*tion or on its own motior:,
and (b) whether the 1imits set by the Appeal Board concerning
public disclosure of the applicant's physical security plan were
sufficient to prevent the plan being compromised.

~ith regard to the applicant's petition, the Commission was advised

that technically the Commission's certiorari rule does not permii. a
party to recuest Commission review of interlocutory judgments.
Nevertheless, the Commission could review this matter on its own

motion. The General Counsei's office recommended that ALAB-410) not

be reviewed on the grcunds that the Appeal Board's decision was.

correct on the iegal issue of whether the security plan, which is

part of the application to operate the facility, should be made:
evailable on request of the parties, subject to appropriate lim:itations.

R

’ * Cheirman Hendrie participated in the discussion and decision on triis
matter after re.iewing his prior participation as AE( Deputy Direc tor
for Licensing and Technical Review and as &z memder ¢cf +he ACRS ir
stters invelving [iablo Cenyon, and after getermininy tna: trere

. wes no reeson why he should abstain.

845 335 !
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Concerning the }'mitatic: on disclosure of the security plan &f
imposed by the Appeal Board, the General Coursel's office rec- =
ommended that this issue rot be reviewed in the grounds that the =
lTimitations were legally correct and that it would be more appropriate Eoie
to review this matter after the Licensing Board had implemented the :
speciTic guiceiines by the Appeal Board in thic proceeding. I* was
recommenced that the Commissior should make note in the Order of

the sensitive nature of this issue. The Commission was also reminded
that while ALAB-40 represented a unanimous decision by the Appeal
Board, two members, in separate, additional views, hid indicated

the need to revise current practices to permit necessary findings o
0 be made without submitting the enti ‘e se-urity plan to the - 2
adjudicatory process. Chairman Y -drie commented that ha¢ the :
security plan been a classified document, no greater protection
vould have been afforded than that set forth by the Appea! Board.
Commissioner Gilinsky agreed a'd, together with Commiss oner
Kennedy, requested information .- to whetie: ~riminal sanctions
would apply fur- disclosure of such a2 plan if it had been classified.
The Chairman suggested that the General Counsel's recommendation be
accepted, subject to an editorial change. The Commission generally
agreed to adopt the Order as revised, after determining that the
staff would be requested by separate memorandum to address the
concerns of the two Appeal Buari members.

o

ITI. SECY-A-77-52 - Review of ALAB-420 (In the Matter of Florida Power
and Light Company) (St. Lucie Plant, Unit No. 2) (Docket No. 2894)

Under discussion was a petition for review of the Appeal Board's

July 12, 1877, decision (ALAB-420) which affirmed the Licensing
Board's grant of an antitrust hearing on the St. Lucie 2 construction
permit application and granted 21 Florida minicipalities and utility
Commissions, and the Florida Municipal Utilities Association ("Florida
Cities") leave to intervene.

The Cemmission, by a vote of 3-0*, approved the issuance of an

O-der extending the time for review of ALAB-420 unti] Septemder 30,

1977 and requested that an appropriate Order be prepared granting

review of ALAB-420 and requesting briefing on the substantive

issues presented by ALAB-420, namely, whether late intervention in i
the subject proceeding is appropriate and whether all the "Florida {
Cities" or just Orlando should be admitted as parties. .

* Commissioner Gilinsky was not present.

845 536
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In taking this action, the Commission focused its attention on the
basis for the Licensing Board's decision to permit late intervention
under 10 CFR 2.714. The Office of the General Counsel informed the
Commission that the intervenors had filed a joint petition for
intervention in the antitrust proceeding in August 1976, thirty-one
months after the filing deadline, and that the Licensing Board had
granted the petitions on the basis of uncontroverted affidavits

- that alleged that the Orlando Utilities Commission had not intervened
earlier because it had been promised, by the applicant, an opportunity
to participate in future nuclear power plants; subsequently, the
applicant had reneged. The other justifications considered by the -
Board included as well as the impact of the oil embargo and natural
gas curtailment on the "Florida Cities" generating capacities the
agreement by the intervenors that the St. Lucie 2 construction

permit could issue in advance of resolution of the antitrust
contentions.

Commissioner Kennedy questioned the decision to grant late intervention

to all the intervening parties mereiy or the basis of the applicant's

broken promise to Oriando. He was informed that one argument for

allowing all parties intervention seemed to be because 211 of the

intervening parties were represented by the same counsel but that

the Appeal Board had not really addressed the issue of whether

permitting Orlando late entry justified treating the other parties

similarly. Commissioner Kennedy questioned the establishment of &

nrincipal which would justify or require the granting of late :
intervention by all parties after finding good cause for granting :
late intervention to one.

Commissioner Bradford indicated he favored late intervention by
Orlando, but not by the other intervenors. Commissioner Kennedy
observed that in order to review the question indicated, the Commission
vould have to review ALAB-420. Chazirman Hendrie concurred in this
appreach. The Commission agreed that the time four establishing a
briefing schedule review must be extended to permit preparation of

an appropriate Order.

T v Ty . ———py g

john C. Hoyle
Assistant Secretary
o7 the Commission (3:10 p.m.)
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SECY-A-77-64 - Review of ALAB-428 (In the Matter of Florida f S

Power and Light Company, ot. Lucie Plant, Unit No. 1, Jurke
Point Plant, Units 3 ..nd 4, Docket NOS. o0-335A, 50-250A

and 50-251A ’

Under discussion was a proposed Order which would extend the FiiE
time for review of ALAB-428. A petition for review has been
lodged with the Commission by certain municipalities in
Florida, collectively known as the "Florida Cities." The
Florida Cities' petition alleges that ALAB-428 should be
reviewed because the Appeal Board was wrong in deciding

that the Commission lacked authority to grant antitrust review
of operating units.

The Commission, by a vote of 4-0, app'oved the proposed fvf

Order, and extended the time for ~eview until October 28,
1977.

In taking this action, the Commission noted that responses

to the petition were not due until September 22, 1977, at
which time a quorum would not be present, and that 2

quorum would not thereafter be present until the week of
October 14, 1977. Chairman Hendrie indicated the desirabi lity
of extending the time for review to October 28, 1977, rather
than October 21, 1877, as proposed by the Office of the
Gene."al Counsel, to ensure that ample time would be available
for Commission consideration of the petition. The Commiss-icn
agreed tha* such a revision would be appropriate.

Draft Order (In the Matter of Florida Power and Light Company,
St. Lucie Plant, Lnit No. 2, Docket No. 50-383A)

Under discussion was a draft Order calling for briefing as
to two issues of significance in the St. Lucie 2 matter
(review of ALAB-420), and an alternative Order extending
the time for Commission review of the matter.

The Commission, by a vote of 4-0, approved the Order extending
the time for review to October 21, 1977.

In taking this a-tion, the Comnission noted thet insufficient
time was aveilable for consideraticn of the Order calling for
briefing. As & 'esu1t the Commission aareed that it should

fe‘bf considerztion of the subject, and instead adopt the
ternative ufaer extending the time for review until a
.,-*,f of Commissioners was reconstituted.

45 139
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A UNITED STATES
s NUCLEAR REGULATORY COMMISSION
: WASHINGTON, D.C. 70555
q. 4 \:7
Y niat” July 19, 1979
OFFICE OF THE
SECRETARY

COMMISSION DETERMINATION REGARDING PUBLIC DISCLOSURE
UNDER THE GOVERNMENT IN THE SUNSHINE ACT OF:

Minutes of Closed Commission Adjudicatory
Sessions for 1977

Pursuant to thz2 Commission's regulations implementing the
Government in the Sunshine Act, 10 CFR 9.108(c), the
Commission, on the advice of the General Counsel. determined
that the Minutes of Closed Commission Adjudicatory Sessions
for 1977 should now be made available to the Public.

845 140
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SECY-77-487 - In the Matter ofVTrustees of Columbia Universit.y (TRIGA Research

Reactor), Docket No. 50-208 (01.)

Under consideration was 2 request by the Morningside Renewal Council, Inc.,
(MRC) of August 12, 1977, for reconsideration of the issuance: of an
operating license for applicants TRIGA Mark II reactor, and & stay of
operation of the reactor “pending judicial review of such decision,”
under 10 CFR 2.771. The Office of the General Counsel had re-commended
that the request be denied, as 10 CFR 2.771 does not apply im this
matter, because the issuance of a license by the Director, Nucclear
Reactor Regulation (NRR), is not the “final decision" in the operating
license proceeding. General Counsel did reccmmend that the reguest be
treated as a request for action under 10 CFR 2.206 which prowides that
any person may file a request to institute an administrative oroceeding
“to modify, suspend or revoke a license, or for other such ac:tion as may
be proper." 82.206(a)

The Commission, by a vote of 3-0, approved & proposed letter Zo John G.
Lipsett, Esg., denying MRC's request for reconsideration, but informing
him of the issuance of a memorandum to the Acting Director, NRR, approved
in the same vote, instructing NRR to treat MRC's request as & request for
action under 10 CFR 2.206.

(Chairman Hendrie had previously disqualified himself from thes decision
due to a possible conflict of int:rest, and therefore did not attend
the meeting.)

ohn C. Hoyle, Assistant
cretary of the Commission
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Under _onsideration was a proposed neutral Answer to a lawsuit filed by
the Natural Resources Defense Council, Inc. (NRDC), two individuals, and
the Central Clearing House (a New Mexico environmental group), seeking
to enjcin operations of United Nuclear's Church Rock (N.M.) uranium mill
(NRDZ &t al, v. NRC et al, D NM No. Civ.-77-240-B), and a motion for
ateyance of the case. The prcposed Answer wo'ld meet the legal require-
ments of answering the suit by October 17, while enabling the NRC to ask
for an abeyance until the Commission completes its policy reassessment.

The Commission agreed that the Solicitor should inform the Department of
Justice that the NRC supports the filing of the proposed Answer and
motion. The Commis.ion also requested that the staff analysis of
Agreement State policy issues be submitted to the Commission by the end
of November, and the Commission agreed on early January as the scheduled
time for completion of its Agreemert State program reassessment.

In taking this action, the Commission discussed the effect the proposed
Answer would have on the Commission's previous decision (September 7,
1877) to defend the lawsuit, anc the need for reevaluation of the
Agreement State program. especiclly with respect to environmental
concerns.

The Solicitur recommended the proposed Answer because it would present a
.nifiec fFedera) position, while allowing the Commission time to

fully eveluate its uranium mill problems. Commissioner Kennedy asked
whether adopting the proposed Answer would not change the Commission's
previous position on the lawsuit. t was explained that the opposition
of the Councii on Environmental Quality to the Commission's position had
nec. sitated the neutral answer as & compromise to the Council on
Environmental Quality, enabling the NRC to be represented by the Depart-
ment of Justice, and meeting the October 17 deadline. The Solicitor
¢lso noted that filing the proposed ‘nswer would nct preciude the
Commiscion from later asserting a more explicit statement of its legal
position. .

With regard to the staff anaiysis of policy issues, Commissioner Gilinsky
pointed out that although the Commission had reguested its completion

by the end of December, the Commission would like to nave it earlier so

as to have its own reassessment compiet2d by early January. The Director,
Office of Nuclear Material Safety and Safeguards, indicated that the
analysis could be ready by the end of November.
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iicitor pointed out that, in order to aid the motion for abeyance,
ic time for resolution of the environmenta! issues associated
licensing ¢f uranium mills should be agreec upor by the Commission.
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Commissioner Kennedy pointed out that the Commission's workload would be
quite heavy for the next two months. Commissioner Gilinsky noted that
with the staff analysis due by the end of November, the Comnission ~<ould
have its reassessment complieted by early January.

The Director, Office of State Programs, informed the Commission of his
office's planned participation at a conference of selected agreement and
non-agreement states on uranium milling problems to be held in early
November. The Commission requestec that a report of that meeting be
included in the staff analysis report

samuel £ Chilk \

Secretary of the Commission

(2:15 p.m.)
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In the Matter of Exxon Nuclear Comp

any, Inc., Nuclear Fuel Recovery and

Recycling Center (Docket No. 50-564)

The Commission had before them a Cuh*issioner Action paper, SICY-A-77-55A,
prepared Ly the Office of General C.
suz sponte review of ALAB-4Z5.

The Commis.‘on, by @ vote of 3-1, allowed the time for sua sponte review
of ALAB-425 to expire on October 19, 197/, without issuance of an Order.

In tzking this action, the Commission focused its attention on the merits of
extending the review time until the end of December, at which time & decision
on the future course of GESMO and recycle ie2lated licensing activities should
Commissioner Gilinsky expressed the view that the time for review
should be extended until after thc GESMO decisi:
aveid giving any unwarranted signals regarding Gt.'10, particularly in light

of the views contained in the recently received White House letter.
Commissioner Kennedy made the point that the Exxon proceeding was cnly in

the discovery stage and that formal hearings would not begin for approximately
He indicated his belief that extending review, which is an
action, sends & signal, while letting the review time expire, which is no
artion, does not and that sending such a signal at this time is premature.

be made.

another

The 0ffice cf the General Counsel indicated that the whole questiocn before

the Aopeal Board in ALAB-425 was whether there should be an interim suspension
of the Exxon proceeding until a decision on the future ccurse of GESMO

is made and, therefore, there would be no need for the Commission to review

the Appeal -Board's disposition of that questicn once the GESMO decision is
Commissioner Kennedy agreed and indicated that tne Commission's
disposition of the larger issue will decide the fate of the instant proceeding.
Chairman Hendrie pointed out that the Exxon proceeding would continue whether
the review time were extended or not and that, in his view, the Commission
would be giving a signezl in either case.
this view and suggested that, if the Commission were to extend the time for
the parties to the proceeding, who are now effectively engaced in pre-
eactivities, might t- e that action to mean that the Commission is

v considering suspencing the proceeding and therefore might siow dowm

mace.

review,
hearing
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sel, which addressed the issue of
That decision examined the question, which

been certified by the Licensing Board, of whether the Exxon proceeding
should be suspended pending the Commission's reassessment of GESMO and
recycle related license applications in light of President Carter's
April 7 nuclear policy statement, and concluded that the proceeding should
not be suspended. The General Counsel paper pointed out that the Commissicn's
May 3 Order calling for the reassessment had allowed recycle related
proceedings to continue and the 1ikelihood of an expeditious Commission
decision now that the White House comment on GESMO had been received. The
paper concluded by recommending that the time for sua sponte review be
allowed to expire without issuance of an order.

» is made in order o

Commissioner Kennedy questioned
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A majority of the Commission concurred in the Office of General Counsel
recommendation. Commissioner Gilinsky dissented.

Samuel J. ChTYK

SeCretary of the/ Commission

(4:25 p.m.)
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Discussion of Oral Argument Session in the Matter of Public Service
Company of New Hampshire, et al (seabrovk Station Units 1 & 2) (Docket
Nos. 553113 and -444 , .

Under discussion* was the Oral Argument Session in the subject proceeding
scheduled for November 2, 1977.

The Commission agreed that a major portion of oral argument time should

be devoted to the financial qualifications question; agreed not to

devote oral argusent time to the issues of alleged :stortion of the

record by the Atomic Safety & Licensing Appeal Board ur to the presumptive
validity of the Atomic Safety & Licensing Board's recent decision concern-
ing alternative sites; and agreed that the parties should be prepared to
address the relationship between the Appeal Board'c holding and the Second
Memorandum of Understanding with EPA. The Commission then requested that the
Office of the General Counsel (0G.) telephone all of the interested parties
to inform them of the particular topics it wished aadressed in Oral Argument.

In taking this action, the Commission noted that the financial aspects

of the matter have been changing, and that updated informatiom might be
presented in the Oral Arguments. Commissioner Gilinsky pointed out that
in the Order specifying the issues ror Commission review, the question

of an applicant's financial qualifications as they relate to safety was
not specifically addressed. The Commission agreed that this isswe should
be specifically addressed.

With regar. to the alleged distortion of the record, it was pointed out

that OGC believed that the New England Cozlition on Nuclear Power (NECNP)
had not documented its charges. Further, NECNP's only documented claim

for dictortion centered on testimony dealingc with seismic issues.
Commissioner Gilinsky noted that because of the pending dissemting opinion
of Aopzz) Board Member Farrar, seismic issies were not before the Commission
at this time.

Commissioner Gilinsky also pointed out that in view of the motior: before
the Commission for a stav of the Construction Permit, the issue of the
presumptive validity of the Licensing Board's decision on alternative
sites need not be addressed.

With regard to the issue of the Appeal Board's acceptance of the findings
of the Environmental Protection Aaency (EPA) on therme] effluent effects
(ALAR-222), it was pointed out that the EPA had conducted an environmental
anzly:ris of its own, and tha  * further impact study by the NRC right be
reduncznt. Commissioner Gilinsky noted . hat the Second Memorandum of
Understanding with EPA contains language which may require 2 sepzrate NRC
imoeact rtudy regarcless of EPA actions. The Commissioners agreec that

.he pe=ties should be prepared to address this specific issue.

S

*’rziv-an Hendrie c¢ic not participate in this discussion because of his
sricr involvement with the Seabrook proceeding as Deputy Director for
_icensing & Technical Review of the Atomic tnergy lommission.
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With regard to the motion for a stay of the Construction Permit, it was
ecommended that the Commission deny the motion. it was poir.-. out
that the Commission would complete its review of :rc matter in the next
4-6 weeks, and that any construction during this period would be of
little significance. It was noted, however, that the motion had been
filed 2 months iate. Commissioner Bradford wanted to know the reason
for the delay in filing. Commission Kennedy pointed out that if the
delay were to be brought up, the guestion of the stay motion would then
be open to discussion in the Oral Argureni Session. It was suggested

that the Commissioners' opening statement could instruct the participanits

that some of their time could be spent on the stay question, but that
that would be the only discussion of it.

The General Counsel read a draft of a proposed telephore message to be
relayed to all of the parties concerning the changes in the scope of the:
oral argument. The Commission approved the language, and instructed the
Generzl Counsel to inform all of the interested parties before the end
Of the day.

/]

P

\ 4 f;,1ﬁ222£;u52

John C. Foyle, AsSistant
retary of the Commission

(11:10 a.m.)
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Discussion of Issues Associated with Oral Argument Presented
on November 2, 1977, In the Matter of Public Service Company g

of New Hampshire, et al., (Seabrook Station, Units 1 and 2 - s i
ﬂgggj%-ﬁﬂﬁ;SEﬁﬁlﬁiiﬁfﬁfﬁiiﬁrﬁﬁﬁﬁun =5 R
July 26, 1977

Under discussion were issues raised by the parties in Oral Argument
in connection with Commission review of the Appeal Board's decisions
of July 26 dealing with the proposed Seabrook facility.

The Commission, by a vote of.3-0* denied an October 7, 1977 Motion
filed by the New Ergland Coalition on Nuclear Pollution for a stay
of construction at Seabrook pending completion of tne Commission's
review of ALAB 422 and 423, -and requested that a draft Order be
prepared for individual Commissioner review.

The Commission also requested:

1. a draft Cpinion be prepared reflecting individual
Commissioner views expressed during the discussion.
The draft Opinion should be forwarded for Commission
concideration on Monday, November 14, 1877;

4
:
E
!
i

2. A copy of the Department of Justice's brief filed beiore
the 1st Circuit Court of Appeals in connection with a
pending suit seeking reversal of the EPA Administrator's
Section 316(a) finding;

3 A section of the draft Opinion address the issue of
whether EPA findings with respect to environmental
impacts can be accepted under NEPA without independent
evaluation by the NRC;

&. A comparison of financial datz (bond ratings) for all
utilities for which applications for licenses have been
processed within the past year.

In taking these actions the Commission primarily was roncerned with
three issues: the financiai qualifications of the Seabrook applicants,
the use of EPA findings by the Appeal Bo-rd, and the stay motion.

With regard to financial qualifications, Commissioner Bradford {
indicated he was not comfortable with that issue as it now stands.

He suggested that although certain positions in the Appeal Board

cdecision seemed clearly wrong to him, the decision as & whole

appeared defensible. He pointed out, however, that the financial

-

Cheirman Hendrie did not participate in thic decicsion because of his
prior invoivement with the Seabrook proceecding &¢ Deputy Director

Y » UG | el UEP
for Licensing and Technical Review of the Atomic Energ gy Commission.
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picture for Seabrook had changed since the Appeal Board's decision
was issued in that additional filings regarding the two companies
in Connecticut which were attempting to sell their shares are being
submitted. He further indicated he would prefer to review those
filings prior to deciding the issue.

The Acting General Counsel noted that the Board had said, in effect,

that it would review this matter in the context of the financial
qualifications of new applicants if any sale took place. Commissioner
Gilinsky expressed the view that the financial qualifications

situatiun at Seabrook was little different than that applying at -
any other facility; in that regard, he suggec*ed that a compariscn be. made
of financiai data for facilities for which applicatioms have been

filed in the past year to determine whether the Seabrook case was
significantly different. He also indiceted that it might be more
appropriate to proceed with this case, but %o inform the staff that
financial qualifications issues in licensing proceeddmgs need to be
addressed in better Wuys.

On the issue of the adoption by the Appeal Board of EPA findings
regarding environmental impacts of the Seabrook cooling system
without independent review, Commissioner Bradford noted that he
would prefer to adopt the rational approach of acceptimg EPA
findings except that in this case EPA did not follow eppropriate
adjudicatory prcceedings in deciding this matter. He pointed out
that if NRC undertook separate, independent review of 'the matter
and reached a different conclusion than EPA, the Seabrook proceeding
would become embroiled in an interagency dispute regarcling the
standards used ir conducting such duplicative reviews. In the view
f the Deputy Genera’ Counsel, if NEPA lends itself to adopting the
EP: analysis, then it would be rational for NRC to do so. It was
alco noted that the Appeal Board had proceeded on that basis. It
was generally agreed that the larger issue of NRC staff review of
the EPA anzlyses under NEPA need not be addressed today, but that
a8 portion of the draft Opinion should address thz question of
whether NEPA requires an independent NRC evaluation in this case.
In that connection, the Office of the General Counsel indicated
that it would obtain a copy of the Department of Justice brief
filed with the 1. Circuit Court of Appeals in response to pending
Titigation on the EPA findings in this case.

The final issue addressed by the Commission was whether construction
should be stayed at the Seabrook site at this time while the
Commission reviews ALAB 422 and 422, and wheth: - construction

should be st.yed as @ resuit of the Commission s vitimate decision
on ALAB 422 and 423, It was generally agreed that no showi~g had
been made during Oral Argument justifiying an immediate stay of
construction nor ha¢ any prior filing been made requesting such ¢
stay. The Commission agreed t¢ deny an immediate stay

<
.
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and to discuss a subsequent stay on the Commission's own motion
in the context of the Commission‘s final decision on ALABs 422
and 423.

R

uel J. .

.ecretary of the jCommission

12:15 p.m.
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In the Matter of Public Service Company of New Hampshire, et al, Seabrook
Station, Units | and 2 (Docket Nos. 50-443,-24%)

Under discussion were matters pertaining tc the Oral Argument which had
been heard on November 2, 1977. At that time the Commission heard

argument on four issues, addressed in ALAB-422, on which review had

been granted: the applicants' financial qualifications, the effect of

the EPA determinations of aguatic environmental impacts, alleged dis-
tortions of the record by the Appeal Board, and the presumptive validity of
a recent supplemental initial decision of the Licensing Board concerning
alternatives sites. The Commission* concerned itself primarily with
aspects of tae financial qualifications issue and also discussed the
problem of construction taking place while a case is still in adjudication.

The Commission provided guidance to the Office of the General Counsel in
preparing an initial draft opinion, requesting that there be included a
provision for a remand to the Appeal Board on the narrow issue of the
financial qualifications of the Connecticut utilities, which inquiry
should be conducted within thirty days and during which time construction
could continue. The Commission also requestec inclusion of language
granting the October 26, 1977 SAPL-Audubon motion to file additional
material.

In providing this guidance, the Commission discussed the issue of allowing
SAPL-Audubon's October 26, 1977 filing, and the other documents filed in
response,  to be entered into the record of the proceeding. The Deputy
General Counsel recommended accepting the documents and the Commission
gareed.

The Commission discussed at some length the state of the evidence in the
record on the financial qualifications issue ana its adequacy for a finding
of "reasonable assurance” that the applicants are financially gualified.
Discussed generally were ihe meaning of the financiul qualifications
implementing regula‘ions, IRC's responsibilities under those regulations,
and the relationsrip between financial gualifications and safety.

Commissioner Gilinsky raised the issue of the Commission's NEPA
responsibilities in this regard and the questiun of financial ability

not only to cons-ruct, but also to operate «nd dezommission the facility.
The Deputy Generzl Counsel made the pcint that it was 2 judgment that

was based, in part on speculation. Commissioner Bradford expressed the
opinion that, insof.r 2s Public Service Company of New Hampshire was
concerned, he Saw no need to reopen the recorc, but that he had reserve-
tions about that pari of the record pertaining tc the Connecticut utilities
(CLF ané UL) which owted 2 twelve percent interest in the facility anc

. 2 - a N o ’ s £ » NEELS
were planning to seil thetl interest. F member cf the Office of the

" hairman Hendrie 4.4 not participate in this discussion becauce of his prior
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involvement with tae Seabrook proceeding es Deputy
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General Counsel explained that CLP and UL were obligated by contract to :
continue financial support, until their interest had been sold. Commissioner PR
Gilinsky suggested that, if the Commission was not satisfied with the record Lo
in this regard, it could ask the Appeal Board to clarify it. The Deputy i
General Counsel suggested doing this by remanding to the Appeal Board

the one issue of ‘he Connecticut utilities and their desire to sell their

interest and the effect that might have on the overall Judgment as to the

applicants' firancial qualifications.

pes

Commissioner= Gilinsky and Bradford raised the question of what action the :
Commission could take if it were found Lhat there was & problem with the
twelve percent interest. The Deputy General Counsel stated that one B
solution was to condition one or both of the construction permits, which

might entail only Unit ° going forward at the present time. Commissioner 2
Kennedy raised the ruestion of the use of common facilities by both units -
and the impact the permit qualification may have on the NEPA findings. ¥
The Deputy General Counse) was asked te investigate the technical and

legal implications of conditioning the permits in some fashion. The

Deputy General Counsel pointed out that if the Commission decided to

remand this issue, then it should consider the question of & stay of

construction. Commissioner Kennedy pointed out that the remand should not

take long and that Construction should be slow in the winter. The Deputy

General Counsel suggested asking the Appeal Board to conduct its dinquiry

within thirty days. The Commission requested that the Deputy General

Counsel include in the draft opinion the 1imited remand, as discussed, with

¢ thirty-dey recuirement and no stay of construction.

Commissioner Bradford suggested that the draf: opinion contain language
10 the effect that it is not normal or desira.le for & case not or.ly to
be acjudicated before four forums simultaneously, but also to have
construction underwey at the same time. Commissioner Kennedy commented
that, althouch the Appeal Board had addressed this issue somewhat, it
would be useful to mention it in the Commission's opinion. Commissioner
Gilinsky agreed.

The Commission requested that the Deputy Generz! Counsel prepare an initial ;_1
draft opinion along the lines of the discussion in time for the Commission
meeting to be held on November 22, 1977. In addition, the Assistant
Secretary was requested to schedule a2 follow-up meeting for the morning of
December 5, 1877.

59;~w— «. Hoyle, Assistant
Secretary of the Commission
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The Commission* met to discuss the draft Seabrook Opinion transmitted >
by 0GC memo of November 18, 1977 which addresses the issues of: the :
applicants' financial qualifications, the effect of the EPA determinations
of aquatic environmental impacts, alleged distortions of the record

by the Appeal Board, and the presumptive validity of a recent supplemental
initial decision of the Licensing Board concerning alternative sites;

and the OPE memo of November 21, 1977 on the effects of a delay in the
construction of Seabrook Unit 2.

sdhata

The Comm®ssion requested that the General Counsel revise the draft Opinion
tc reflect the Commissioners' discussion, and circulate the revised draft
to the Commissioners by November 26, 1977. The Commission also reguested
OPE to identify Commission options for addressing the problems posed by
substantial construction being underway while the Commission is considering
issues that bear on whether the plant should be built at all.

==
I

v vey by dhenis s ohenad.

In taking this action, the Commission notea that the Seabrook matter is an
unusual one, but that many potentially serious questions concerning the
licensing process have come out of it. Commissioner Gilinsky pointed out
that in the current licensing procedure, the issues coming before the
Commission are old. and leave little for the Commission to decide.
Commissioner Ken <4y noted that both internal and external actions have
protracted the process, and have hampered the effectiveness of Commission
action.

With regard to the effect of a delay in construction of Unit 2, should
the Commission stay construction of that unit, it was pointed out that
delay would result in approximately $5-$10 million being added to the

final construction cost for each month of delay.

With regard to the issue of financial qualifications, the terms of the

acreement between the 13 utilities to construct the Seabrook faciliviy

were reviewed, with particular attention given to the provisions for an

individual utility to sell its share of the facility. It was noted that

all of the participants are bound by the agreement to their percentage

of the facility; however, if a participant wished to sell its share,

it can only be sold tc another New England utility, and the sale must

be approved by Public Servize Company of New Hampshire (PSCO) and United :
I1luminating, the two utilities which have the right of first refusal as to i
such sales. Commissioner Bradford noted that he was concerned about NRC's i
ability to meke & "reasonable assurance" finding in the event that the

two Connecticut utilities have difficulty selling shares of the facility

-

tcteling approximately 22 percent. Commissioner Kennedy pointed out that
the Connecticut utilities have indicated that their shares coulc easily

be sold, but that uncertainty as to whether or not the facility will be
acoroves can orly hurt the chances of sale. He 2lso stated thet the

. Cheirmzn =endrie has disqualified himself from the Seabrook procees nas

and s¢ dic not participate in this discussion.

-
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contract agreed to by the participants must be acsumed valid until
proven otherwise. Commissioner Gilinsky expressed the view that
there was little to be gained by see~.ng more information from the
utilities at thi- *° >, but he suggested that some form of automatic
notice be proviucu e NRC in the event of an individual utility's
failure to meet the terms of the agreement.

With regard to the effec’ of the EPA determinations, Commissioner

Bradford noted that he had a comment he would like included, tut that

he had no probiems with the draft's treatment of this issue. Commissioners
Gilinsky and Kennedy agreed that the staff's position that NRC was not
required to do 2 separate wmpact statement should be included in this
section.

With regard to the alleged distortion of the record by the Appeal Board,
Commissioner Kennecdy noted the importance of receiving Appeal Board member
Ferrar's dissentinc opinion on the seismic issue at & very early date.

With regard to the summary statement at the conclusion of the draft
ccinion, Commiszioner Kennedy noted that the issues raised went beyond
Seadbrook, and that these matters should be addressed separately, so as

to allow the Chairrzan's involvement. Commissioner Gilinsky agreed that
separate consideration of gereric issues would be proper but pointed out
that it would be proper to comment on the licensing process in this forum,
in order to place on the public record what the progcess really entails,
eanc a review of the events of this matter. Commissioner Kennedy, wnile
believing that generic problems in the licensing process should not be
discussed in the Seabrook Opinion, agreed that a review of the events of
tne Seabrook matter was merited. Commissioner Gilinsky also believed that
scme expansion upor the overall problems the Commission has faced in
mzking its decisior should be in this review section.

The Commission then ragquested OPE to identify options the Commission

has in addressinc prcblems posed by substantial construction being under-
way at the same time that the Commission considers issues bearing upon
wnether tne facility should be built at all.

Jghn C. Hoyle, Assistant
gecretary of the Commission
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Discussion of Draft Seabrook Opinion (In the Matter of Public Service
ompanv of New Hampshire, et a eabrook Station Units cket
Nos. 55 44

-443 and -444

The Commission* met with the Deputy General Counsel and members of the
Office of Policy Evaluation to discuss the revised draft Seabrook
Opinion.

The Commission discussed the draft, and requested that the Office of the
General Counsel revise the draft along the lines »* the Commmission's
suggestions.

In taking this action, the Commission concerned itself with the financial
gualifications of the applicant, cspecially in light of the situation of i
tne Connecticut utilities, and thz need for revisions in the section =
dealing with the present structu'e of the licensing system. :

With respect to the financial qualifications cuestion, Commissioner
Gilinsky pointed out that the (ommission had four options before it:

1) a stay of the construction permit; 2) a orovision for remand included
in the decision; 3) condition. concerning financial cualifications in

the decision; and 4) a notat‘on of the Commission's concern included in
the decision. The Commissirn then focused on the options of remand,
conditions or notation. Coumissioner Bradford pointed out that although
the financial qualificaticns rule may not have originally been intendecd
for a matter such as the “eabrook matter, the finan¢ial information
presently available was cf concern to him, and that a measure such as

& remand provision or firancial conditions should be placed in any Opinion
recommending continuation of the procject. Commissioner Gilinsky noted
that a Tink between safety and the financial condition of the applicant
has not been made, and that if the financial problems of the applicant
became serious, construction would be halted at thet point. Commissioner
Sradford suggested that the applicant report tc tie Commission any per-
tinent financial developments, and what the remaining utilities in the
group would do if the Connecticut utilities are forced to withdraw their
support of the project. Commissioners Gilinsky and Kennedy suggested

that the staff keep track of these happenings. Commissioner Bradford

then suggested some language that would require the applicant to keep i
the staff informed of any actions taken by the Connecticut Public Sciovice i
Commission with regard to the two Connecticut utilities' participation '
in the Seabrook project. Commissioners Gilinsky and Kennedy approved

the piacing of this language, or some other form of it, intu the Opinion

text.

e e L Rt



With regard to the section dealing with the licensing system, Commissioner
Gilinsky askec that it point out the Commission's intention to fully
consider this area with the Chairman, and that the study of the present
licensing system be done expeditiously.

ohn C. Hoyle, Assistant
Secretary of the Commission

4:10 p.m.
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D. C. Office B
Commissionser Staff : !
Victor Gilinsky P. Crane ’
Richard T. Kennedy A. Hodgdon
Peter A. Bradford W. Magee |
K. Mason 353
General Counsel S. Ostrach g i
T. Quay
James L. Kelly, Deputy G. Seae
J. Stephenss
Secretary of the Commission W. Travers
R. Tweed

Samuel a1k



IN. THE MATTER OF PUBLIC SERVICE COMPANY OF HEW HAMPSHIRE, ET. AL.
S K N, UN N R K :

» -

The Commission* met with the Deputy General Counsel and discussed the
Revised Seabrook Opinion circulated by Acting General Counsel's memo
of December 12, 1877.

The Commission requested that the Office of the General Counsel further
revise the Opinion to reflect the discussion and circulate those revised
sections to the individual Commissioners.

In taking this action, the Commission made many editorial changes to the §
Opinion before them. -

Commissioner Kennedy indicated that he preferred the inclusion of & ;
paragraph pointing out licensing process problems the full Commission 1
should address, reather than an entire section devoted to the deficiencies

of the process in the Seabrook case. Commissioner Gilinsky asked that

each Commissioner circulate his suggest@d revisions for individual

Commissioner consideration. :

Samuel Jf CRilk
Secretary of the Commission

(4:00 p.m.)

* Chzairmen Hendire did not participate in this discussion.
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Discussion of Draft Seabrook Opinion (In the Matter of Public Service

Company of New Hampshire, et al) (Seabrook Station, Units 1 & 2) (Docket
Nos 50-443 and 50-444)

Under discussion was a revised text of the Seabrook Opinion, dated
~zember 12, 1977, as modified to reflect Commissioner comments at the

.cember 7, 1977 meeting on this matter, Commissioner Gilinsky's
December 16, 1577 memorandum concerning an insert to page 4 of the
Opinion, Commissioner Bradford's December 16, 1977 comments on the text,
and Commissioner Kennedy's December 15, 1977 memorandum.

The Commission, by a vote of 3-0*, approved, as revised, the text of a
proposed memorandum and order, subject to recirculation of the revised
text to individuul Commissioners. This actio~ was taken subject to
resolution of the issue of whether language directing the staff to
undertake a study designed to develop a process by which the Commission
could monitor proceedings in its lower boards to ensure Commission-level
involvement, where necessary, at an earlier stage of the licensing
process should be incorporated in the Text of the Seabrook Opinion or
hancled as a separate directive to the staff.

The Commission took this action after conducting a detziled review of

the text to ensure that individue! Commissioner views previously expressed
had been incorporated into the Order and to make a series of adcditional
changes throughout the Opinion. In the course of this review, Commission
discussion was Tocused primarily on those sections of the Opjnion

dealing with alleged Appeal Board distortions of the Record, fimancial
qualifications on the Record of this case, the effect of EPA determinations
of aguatic impacts, and the generic problem of developing a process to
monitor more effectively the proceedings of the Commission's lower

boards.

Witk regard *» the New England Coalition on Nuclear Pollution's contention
that the 2zpeal Board had distorted the meaning of certain NECNF testimony,
Coriniscinners Gilinsky and Kennedy expressed agreement with the conclusion
arawn on page 42 of the text of the draft Opinion that NECNP, i responding
tc the Commission's Order of September 15, 1977, had failec to provide
spacific instarces. with possible exception of seismic issue, to support
its ciaim cf distortions of the Record. Commissioner Bradford observecd
that while NECNF had only proviued specific citations of distortion

with regard to the seismic issue, they had cited the entire testimony

0f their witnesses and had indicated that analysis had shown that the

Scard hac been more rigorcus with tne intervenors than with the Aprlicant.

¥ Cheirman mendrie cic not participate in the discussion or decision
an ¢t € MéttLer
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Commissioner Br. 'ford further indicated that although the Commission's
September 15 Ord.r had reqg.ested "specific instances" of distortion,

NZCNP, by citing their testimony, may have believed they were complying

with the September 15 Order. He suggested that the present Order should

be revised tn indicate that NECNP had failed to provide specific expianations
of how the Record was allegedly distorted. Commissioner Kennedy sugaested
that the draft Opinion be revised on page 42 to quote directly that

portion of the September 15 Order inviting NECNP's comments, and include

on page 43 of the draft Opinion the phrase "as contemplated in our =

Order" to clairfy the basis for the Commission's conclusion. Cormiss ioner..
Gilinsky and Bradford agreed, subject to recirculation of the revised
text for individual Commissioner review.

Referring to discussion on page 23 of the draft Opinion concernin
financial qualifications and the "reasonable assurance" doctrine ?10 CFR
50.33), Commissioner Bradford suggested the need for further expianat-ion
of the Commission's position that "reasonable assurance meant that the
arplicant must have a reasonable financial plan ..." since that statement :
irplied that the Commission had relied at least in part on the applicant's :
financial plan in its review of the Appeal Board's July 26, 1977 decis.ion

in Seabrook (ALAB-422). Commissioner Kennedy commented that the Commi ssion

hed not reviewed the Applicant's financial plan, but rather had relied

orn the judaments of the Licensing and Appeal Beards. The Deputy General

Counsel noted that in fact, as the text was currently written, the

Commission was ~xpressing & judgment concerning the Applicent's financial

pian, but he cuu.ed that the staff had reviewed that pian in getail as

part of the overall licensing review. It then was agreed that the

General Counsel's Office would draft an additical sentence to clia: fy

this matter for insertion at the end of the first full paragraph on page

22 of the draft Opinion.

e

AL ATy

5 acceptarice
s from Seabroiok's
nce-through cooling system, was in conflict with the rit of the
elvert Cliff's decision, the Commission discussed a :iuposed additior
¢ ‘ootnote 39 on page 40 of the draft Qpinion. The added paragraph
would emphasize the extensive nature of EPA's proceedings on this matter.
tre specific facts in this case which underlay the Commission's decisdion,
anc tnat, in future cases of this type where EPA findings were rendered
after proceedings with adequate procedural protections, the commission
would expect NRC's adjudicatory boards to accept such determinations.
Ccmmissioner Bradford indicated that he had no cbjection to such reliance
or tPA determinations since EPA was the most competent authority on
such matters: he suggested however, that lancuage snould be included -ir
tne footnote to the effect that NRC would accept such determinations
were besec on full administrative proceedings since the adequacy

L's proceedings in this case currently were the subject of & pending

-----

Ir connection with NECNP's contention that the f&ppez]
< IPA's determination of the magnitude of aguaiic i

»
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zwsuit., Commissioner Kennedy expressec reservations that such an zSDwielh
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T-znt Jeac to an eventual duplicative hRC review anc ne incicated ne wi..cC

serve judgment pending recirculation of the revised text of the gre™<
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The “ommission then addressed the generic issue of whether language
directing the staff to undertake a study to develop a process by which

the Commission could monitor proceedings in its lower boards to ensure
Commission - level involvement, where necessary, at an earlier stage of

the licensing process should be included in the text of the Seabrook
Opinion. Commissioner Kennedy indicated he prefer.ed alternative

language which weuld specify only that the Commission will look into this
matter. He pointed out that this issue transcended the Seabrook proceeding
and should be addressed in the presence of th Chairman who had disqualified
himself from considering the Seabrook Opinio Commissioner Gilinsky
commented that the purpose of the present version, in his view, was only
to initiate the study, which then could be later addressed as a generic
matter outside the scope of any on-going proceeding. Commissioner
Gilinsky also indicated tiat while he agreed the issue was generic in
nature, he 21so felt that it reflected the Commission's experience in
Seabrook and could be seen as logical v fiowing from this case.

Because of time constraints, it was agreed that the Commission should
reconvene a2t 4:00 p.m. to further conside- the generic issue.
(adjourned - 11:00 a.m.)
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(Reconvened - 4:05 p.m.)

Comissioner Kennedy reiterated his oopositior to inclusion in the text
0oF the Opinion lancuage directing the staff to undertake the generic
szucy on the grounds that the Seabrook issues before the Commission

¢‘d not reguire that this matter be addressed and that the Chairman

.12 be present to participate in the determination to commence such
tucy.  He further indicated that he had reservations concerning the
%

-

S
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uitimate direction the study might take, and as & result, the Cormission
would be implying further disturbances to the licensing process which
would have an unsettling effect on licensees and the public and which
couid not be explained by the Commission. Commissioner Kennedy &lso
ccrmented that if the present language were retained in the iext, he would
feel compelled to add a footnote indicating his disagreemeat. Imn lieu

of incorporating a directive to the staff in the text, he offered substitute
lancuage which would, in effect indicate the Commission’'s intent to
recommend & course of action on this matter outside the context cf the
Seadrook proceeding.

0
S
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Cerissioner Gilinsky commented that &1i parties seemed to recogriize
t-e need for Commission action and that incorporation c¢f directive
nzu2ge tC the st2ff in the Seabrock Opinion would serve to initTitte
t-& prozess 2t an early date without prejudicing the U7 1 Commissicr ¢
gzi’ity to consider alternative courses of action 2t 2 later cate.
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It was suggested that a separate draft memorandum to the staff directing
initiation cf the study be prepared and circulated to the Commissioners
as an alternative to incorporating directive language in the text of
the Opinion. If accepted by the Commission, the memorandum could be issued
either concurrently with the Seabrook Opinion or held for issuance at a
later date. Commissioner Bradford indicated that at the same time, he
would attempt to revise the current directive language in the text of
the Opinion 10 reflect a more limited Commission objective than a full
study of the problem. The Commission agreed to consider both aiternatives,
and voted to adopt the Opinion, subject to resolutiog of this matter.

4:55 p.m.

Samuel J. QRTTK
Secretary of the{CmﬁTiSSion




