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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMIGSION

Discussion of Personnel Matter
(Clesed +to Public Attendance)

Chairman's Conference Room

1717 B Street, N.W.
Washington, D. C.

The Ccmmission met, pursuant to notice, at 11:35 a.m.,

Tuesday, July 24, 1979

Joseph Hendrie, Chairman of the Commission, presiding.

PRESENT:

Chairman Hendrie
Commissioner Gilinsky
Commissioner Kennedy
Commissioner Bradfcerd

ALSC PRESENT:

(Note:

L. Bickwit
P. Crane
S. Ostrach

This transcript was prepared from a tape
July 24, 1979.)
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PROCEEDINGS

CHAIRMAN HENDRIE: Okay, we have got the tape
running and the first thing I have to ask you to do is join
me in voting to close this §ersonne1 discussion, because I

want to talk primarily this morning about the TMI One Board.

We ha' » had a recomu:ndation as to members, and that, I think,

clearly lies under the personal ‘nformation exemption of the
Sﬁnshine Act.

Before I do ask for the vote, however, Len, the
discuséién ¢f your memorandﬁm is not so ci;arly a éersonnel
matter. In fact, it is an open guestion. Now, what shall we
about that?

MR, BICKWIT: It relates tc your selection process,
and I think it is within the reach.

COMMISSIONER GILINSKY: Of a personnel meeting?

MR. BICKWIT: You asked us to produce it in
connection with your selection of people Zfor the Board.

CHAIRMAN HENDRIE: Okay, with that ruling, I will
then ask us to vote on clusing the meeting.

Those in favor?

COMMISSIONER BRADFORD: Aye.

COMMISSIONER KENNEDY: Ave.

CHAIRMAN HENDRIZ: Ave.

COMMISSIONER GILINSKY: Well, let's

0

ee. Closing

éo

i, the meeting to discuss personnel or to discuss this memorandum?

38
3D
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CHAIRMAN HENDRIZ: Both. They &xe part of a detemin.-
ation of coming to a selection of the Boaxrd Members for the
TMI One hearing. _

COMMISSIONER GILINSKY: If it is to be closed, it woulc
seen‘ to me on the basis of scme sort ¢f =— I guess it would seem
to me on the basis of some other reascn. - ‘

MR, BICKWIT: Well, you have otiier reasons in that
E:iemption 10 would be applicable.

COMMISSIONER GILINSKY: And 10 is?

.MR:_ BICKWIT: .Ten is a matter which specificali’i{
concerns the agency's initiation, conduct or disposition of
a case of formal agency adjudication. That is clearly on poin‘;..

I would say the policy gfounds for closinq- with
respect to the personnel guestion and a direct bearing on that
guestion is stronger than the grounds for closing it on the
basis of Exemption 10, but I would say that the legal q:cunds.
for closing on the basis of Exemption 10 are stronger than the
legal grounds for closing the entire matt=r on the basis of
Exemption €.

CHAIRMAN HENDRIE: Would it be aDpropriate then to
cite both exemptions in connection with tiis meeting?

MR. BICKWIT: Yes.

CHAIRMAN HENDRIE: Would that provide an acceptable =--
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! Viz, I'll take your nod as at least noting without

"
2
.

i objection, if not outright go, and declare the meeting closed
under Exemptions 6 and 10.
why don't we go ahead then with the discussion of the
memorandum that you prepared, Len.
MR. BICKWIT: All right. - -
CHAIRMAN HENDRIE: Since we have all jusi gotten
ﬂthis, I think you could usefully march us through this in
zsummary fashion. I tried to read it during the meeting, and

P

got through it with distmactions, but tha others may not, have

if had a chance tc see . 5

MR. BICKWIT: Well, let me start with the caveat that

this is the first cut, which is what we were asked Lo do.

MR. BICKWIT: We wer=n't, in fact, asked

(r
0
L
(8]
'..‘
ot

!
f
g CEAIRMAN HENDRIE: Yes.
i
|
1
]

| in a paper, but we thought it would Je uselul.

f Qur first cut is hat on the issue of whether the
.

gpublic health, as used in the Atomic Energy Act enncompasses

imental as well as physical health, and we dc not believe that

t it does.

| We cite, in support of that, the New Hampshire v.
i NRC case =-- the AEC case, which is not directly in point, but

i

f! »
I' suggests that courts do not go cut of thelr way to

"

gad public
‘health and safety, to include matters of doubtiul cr
. questionable inclusion within that clause.

i C"MMISSIONER BRADFOI'"': Let's sese, is there, in fact
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any history == I'm sorry, but I have only seen the aemo --

on this point at all?
MR. BICKWIT: No, no. All you l:ave is a case ---
COMMISSIONER BRADFORD: So that what you are really

saying is that the pest inference from the failure tolnenticn

it anywhere is that it is nct included.

MR. BICKWIT: Yes, and also, from the case that rules
out consideration of thermal pocllution effects as encompassed
by the phrase, "public health and safety.™ That suggests thas
courts will look-at the 1egisl;tive hisﬂiry to find some o
evidence that public health and safety was meant to inciude a
given interest. In that case, they did nct find such history, .
and in this case, as far as our research shows, they won't find
it either.

COMMISSIONER BRADFORD: Let's se@e, the First
Circuit =-- that case predated NEPA ===

MR. BICKWIT: That's right. »

COMMISSIONER BRADFORD: =-- and s nce NEPA the Firss
Circuit did say that we could take esthetics into account
iﬁ reciting the Seabrook transmission lines.

MR. BICKWIT: Yes.

We moved on ~- I don't know whe<her that case said

that you could take it into account under NEPA or because of
NEPA cr under the Atcmic Energy Act. My Juess was that it was

- one of the first two, and that leads us Lo tne second peint in
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our papér, which is the gquesticn that we address in that part
of the paper is, "Does the Commission have any obligaticn under
NEPA to examine the psychological impact of lj censing TMI One."

COHMISSIONE# GILINSKY: Before you get to that cne,
on point one, it seems to me ycu address yourself to a fairly
clearct case,where I was talking about, you might'say. pirrely
mental h alth. We may be faced with a messier sotf of
propositior where someone has been irradiated and has physical
symptoms anl some people, I think, are destroyed by fear, but
how Is he t, distinguish those things? : .

.MR. BICKWIT: Well, clearly, if you have got that
kind of a situation, you have to try to segregate it into its
elements.

If one of those elements was physical damage, I don't

think that there would be any doubt that it was within the range

of that clause. The elemen

Al rrmea e b =) T
——_ .. e - ate‘A\-ua' and ﬂe!'.-.’.-

alone, our view is that they would not be.

CCMMISSIONER GILINSKY: In other words, if scomeone has -

COMMISS. ONER BRADFORD: Miscvraine headaches since
Three Mile Island.

CCMMISSIONER GILINSKY: =-- or heart palpitations or
whatever, you would regard that as being included under the
health category?

MR. BICKWIT: I guess that's & gquestion that has

. never been resclved. To what extent is mental 11.neS3 ===

COMMISST WER GILINSKY: 1If at one axtreme somebody
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just says, I'm unhappy, it bothers me, I can’t stand it.
Can you regard that as purely a mental problen, psychological.
problem.

MR. BICKWIT: I cguess all mental illness is to some
degree physical, therefore, il you say that any mental illness
that results in any kind of physical reaction is thereby
coverad, you have completely pulled the run out from under
this propeosition.

COMMISSIONER GILINSKY: Well, I don't know the ‘answer
here. I'm asking you.

MR. CRANE: I think it is the nedulous, and at the
area of heart palpitaticns, as one moves from, "I'm unhappy to
I'm physically ill," I expect that the Cocmmission would have |
a fair amoun* of discretion. -

CMISSIONER GILINSKY: And supposing ycu had received
some kinéd of a low dose, that we don‘t otherwise regard as
life threatening, but here is the per§on with all sorts of
physical effects.

MR. BICXWIT: Physical effects £xrom the low-dose?

COMMISSIONER GILINSKY: Well, vou know, doctors may
say that it is because he is upset:.

MR. BICKWIT: If it is simply a mental response to the

fact that he has been physically exzosed, but noc ocne would sav

S el e . 5
that there was any physical response caused v the dose, I would
s ; . - 3 - - - . . - . - -
say that it is within the reach ¢f our proposition. If anyens
T & 3 » ¥ - - - Y < -
coulld say that there was a physical reac=icn to the dose, it is
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certainly outside of the reach of the process.

MR. OSTRACH: Is it fair to say that the Commission
has a reasonable range of discretion in Seciding how it would
use the term, "protecticn”, that public health and safety
should be interpreted in this context, and that if the
Commission wishes to, it can not unreasoné.bly determine that
at least physical symptoms, even those relating solely to
mental consideration of the hazards of radiation, do fall into
the encompass of the statutory term? :

MR. BICﬁWIT: " I guess there is some-discretion, but
I don't think the Commissicn could have ussed its discretion
to decide that thermol pollution was in tHhe reach of public
health and safety, unde:" the Act.

MP. OSTRACH: The case that Commissioner Bradford
Lited, Seabrook transmission lines, the Commission used its
discreticn to say that transmission lines dozens of miles away
from a nuclear power plant were impc:’;:an‘; component parts of ¢!
plant.

MR, BICKWIT: Richt. And was it functioning because of

MR. OSTRACH: It was functicning under the Atomic
Energy Act definiticn of the section, wha< they believe

was an important part of the thing. I'm Just saying that ===

statutory regquirements. I thought NEPA treferred its own

statutory regquirements, but did not chanc2 the terms ¢f any
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" existing statute. Is that right?

MR. OSTRACEH: Yes.

MR. BICKWIT: So I would be inclined to say that it is
the second part of this paper, where the case is considerably
stronger, that mental health effects g}n be taken into account,
that part being the effects of NEPA upon this pariiculax -
‘“rgposition.

MR. CRANE: O©On the other hand, a peoint that didn't

ffind its way into the paper, but you had raxsed before, which

i
'mental health effects as part and parcel of health effects

i generally, in allowing recovery in civil cases for injuries to

mental health, in requiring prisons and state hospitals to

l

!

|

i

o A
gxs that courts have been giving greater and greater respect to
)

l

¢

f

i me

1
|
E:emedy mental deficiencies or emoticnal problems, as well as
'

physical.

MR. BICKWIT: We are by no means firm on this conclusic:

ias I said. I just said, to the extens that we can feel

i

t _
ucomfortable with any conclusion, we would be more comfortable
1

“with the conclusion that public health and safety doesn't reach

“these guestions.

: COMMISSIONER GILINSKY: I'm just trying to zeor in

i
;on exactly what ycu are saying. 1Is it an overstatement of vour
L

position to say that basically we consider only cancer

3 £a1%4 3 i - - - 3 v
hair falling out, radiation burns and that is Pretty o

MR, BICKWIT: Yes. think that's an overstatemen=z,
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peint is whe=her it is brainless oz nct. Simply in respcnse =0

. all of those other similar animals with brains who didn's

COMMISSIONER GILINSKY: What else would you include

MR. BICKWIT: Just anything, any physical manifestatiocn
that could be traced £o the actual, physi.cal exposure to
radiation ==

COMMISSIONER GILiNSKY: With the perscn's brain not
gettiag in the way.

MR. BICKWIT: If it is the result o€ fear of that
rad:;tion, no. Then it doesn't get to it. It doesr_x't_' get
to our proposition, but if the radiation mas, in fact, causeéd
some kind cf physical manifestation, then we would say, certainly
that is within the reach.

MR. OSTRACH: But you mean only “things that would happer
to guinea pigs. Things without a brain, right?

I mean, a person could argue that my stomach ulcer

" was caused by the radiatiocn, I have been worrying about it for

¢ days and days, and my God, there's my stomach ulcer.

COMMISSIONER GILINSKY: Well, that's wh=~* I was thinkinc
MR. OSTRACH: That falls outside of your definition?

MR. BICKWIT: That's right. That is stricke .
COMM:SS*O&ER GILINSKY: The law protects brains.

COMMISSIONER KENNZDY: No, it is not true, because

sick are exhibiting a different set of manifestations from

precisely the same stand. S0 you can't say, simclyv the real
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the stimulants.
COMMISSIONER GILINSKXY: What if you had a majority

of the population -- this may be getting a little academic here,

but ===
- - COMMISSIONER BRADFORD: Well, no. That's the more

important point, really. I don't know how you divide it, bu£
if just one person comes in with vast symptoms resulting from
Tﬁxee Mile Island, that is a very different case than if it
can be shown that somehow éhese vast'symptoms are proble@n
throughout the area. So I do think that th? guantity makes
the difference. |

COMMISSICONER GILINSKY: I expect that someone is
going to be making all of these cases, and one way or another
we a:e-going to have to face the gquestion and decice what
really counts.

CEAIRMAN EENDRIE: Wh' don't vou move oan t¢ the NEPA
secticn of the thing. .

MR. BICKWIT: Under NEPA, the threshold question
we wanted to reach was: "Is NEPA applicable to this siﬁuation,
and would there be a regquirement for a NEPA statement for an

environmental assessment?”

Then we had intended;, after making that determination,

3

A 6f whether vou saw such an

4
-

to move on tc the gues

o
.

T M
-

assessment of mental illness would be considered in the balance.

We found tlat whether or not mental illness is ccgmizable unier
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" NEPA might have an effrct on whether NEPA was applicable at all.

b 2 4

In other words, if it were determined that mental

s

illness was cognizable and that there was rather extensive
mental illness caused as the result of this situation, that might

influence the determination that some kind of NEPA document was

called for.

So these questions are inter-related. On isclating

b~

i the guestion of whether mental illness is cognizable under

”;EPA, we came to the.conclusion that the courts are split, with

ﬂa slight preponderance in faver of it not being cognizable.
i
i
i

#;articular arza of consideration would be whether they are

The gquestions that would have to be addressed in this

j
#cognizable, and if so, how should tle impacts Dbe considered.

' :

ﬁ nould they be considered as health impacts or social impacts.
f

| If they are health impacts, they may justify the preparation of
"

lan impact statement ever if there are mo ‘other physical' impacts
! involved. 1If they are social impacts, thewv may have £o ride on
" the backs of some other physical impact. Even if they are

dheal:h impacts, then that would not be dispositive on the
0. :
Wzssue of whether the NEPA document was recguired, because you

l
I
i already had a NEPA document in the case cf the issuance of

I the license. . .
]

-

£

I guess the bcttom line is that as Peter pose

guestion, is it yes, no, or maybe on whethier osychological

-

(2]

1 3 - - - -
actors can be taken into ac-ount here, and tihe answer is
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definitely maybe. .
COMMISSIONER KENNEDY: The gquestion that is stated

here is: "Does the Commission have an cbligation to examine?”
MR. BICKWIT: Yes. And the answexr to that is, “"maybe”.
COMMISSIONER KENNEDY: Maybe. L
COM . ISSIONER BRADFORD: ~Suppcsi.ng the q{xest:!.on were:

'; "Does the Commission have the power %to, if it feels it necessary?

" or that discretion.

MR.BICKWIT: My guess is that t.'-;le_ answer would be
different, but as a matter of fact, if the: Commission chose to
; exercise the discretion in order to do tha.t, it would@ not be
stopped in court.
COMMISSIONER BRADFORD: No injuncction would issue?
MR. BICKWIT: No, I don't ===
COMMISSIONER BERADFORD: On the c-ther hand, if we
' actually were to éay for scme reasca that the plant c:ﬁld:‘.'t
., resume operation ané based the decisien ia some measure o2
" this set of considerations, I guess I would expect to see *hat
f appealed. I don't know what a court would do wath it.
MR. BICKWIT: I mean, I don't thuink the Commission has

' the discretion to just take anvthing into accoun: it wants to,

(8N

a NIPA statement, even if cne dacides that it is not

w

-
-

Al
P

evan

ot

- , there are richts at stake.

4 }

However, I thi

: .
3% A8 3 Praclicals nmaster,

4

does, given the state of the law ===
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COMMISSIONER BRADFORD: 1In this area?

MR. BICKWIT: Yes.

Now; the third gquestion: "Whether psychological
effects are part cf the Commission's responsibility -- whether
that guestion should be certified to the Commission bgfore it
is raised before the Board?" -

My feeling was that we did not ;ee any need to direct
that at this time, that we thought the best way to Preserve ’
cptions for the Commission \is 0ot o specify thas, but to

have our cofficer or whatever, monitor the proceeding below and

i » - »
we came to the conclusion that on the basis of that proc:eding

that we wanted to cextify, that we.would advise you.
COMMISSIONER BRADFORD: Well, let's see. The one
thing I think we would clearly want to avoid would be getting
to the end of this proceeding with the Board having executed
this ===
MR. BICKWIT: Yes. .

COMMISSIONEZR BRADFORD: =-- and then having the

HCommission decide that it should have been includeé anéd

treversing it. = would think whether we require the question

to be certified to us or whether we reviewed the 3oardé

.decision on an interlocutory basis, in their view was to ;

i

.

point toward dealing with the guestion at the beginniag of

the hearing and just eliminating all possibility thaz +he

«Commission would disagree with you assessment of tha ===

i
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oy 1 ig MR. BICRWIT: Yes. In fact, I would be inclined to
5 iiagrec with that. But I think -- What I am saying is that it
3 i.would be useful to angbcdy's deterninaticn on this guestion, to
4 ! look at these briefs and I think the best way to proceed is to
5 i have us lock at them and advise y u om whether we taink it is
; ; right to decide them. o -
- f CHAIRMAN HENDRIZ: There will come a time when
8 jiconten*zons of parties in a proceeding get ennnc*ated, and
» 9 %;I take it then that your recommendation .is that we have you-
10 Eikeep track ¢f how those are being treated, and that's the
13 i;app:op:iaté place to deal with them here.
12 p MR. BICKWIT: That's right. I *hirk the Commission
£3 g!staff should keep track of that prc.veding on all f£ronts, but
. :éon this cne in particular. | .
- ; COMMISSIONER BRADFORD: The Commission's staff?
! i MR. BICKWIT: The Commission’s stafZ, ves.
- b COMMISSIONER GILINSKY: Does that m2an your office?
fﬂ i MR. BICKWIT: CPE. .
- % New, if the Commission decides £his is an issue
;: iifor consideration in the hearing, can it add a fourth member
| to the Board. In our view ---
it
= % COMMISSIONER BRADFORD: I wish that last one were
e | that clear o answer.
23 MR. BICXWIT: That's right,
¢4 Although I guess we do have a cacent ===
35 MR. CRANE: Well, we have & vcice within tha offics
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saying, "Bov, ch boy, if I were you I would take a really close
look at the legislative history before saving anything guite
that £irm, to see whether there is an intent to exclude larger
boards."
| MR. BICKWIT: And we haven't looked at that, but the
statute looks pretty plain on its face, and if we have to =---

COMMISSIONER KENNEDY: recisely, what are its words?

MR. BICKWIT: "The Commission is authorized to
establish one or more =ommen safety and licsising boards,
each comprised of three members."

COMMISSIONER BRADFORD: It is hard to imagine a
history of that phrase ---

MR. BICKWIT: That's right. .

nd as far as the Greene County matter was concerned,
which vou, Peter, suggested we lock at, we think that is
distincuishable and it dcesn't stand for the proposition
in which you could expand beyond three.
inally, could the Cocmmission or a Board rely on

consultants for help in reaching its decision if psycholegical
impacts are among the issues to be considered, Legally, we see
no problem at all. I guess the only practical == Wvell, there
f would be a problem if the consultants were advising the
Commission or a Board, nct on the basis of the recoré, zut o
the basis ¢f

2] 3 I hacie : $esd ran 3 e
consultant reads the recerd and basis his 28viie on the zea:zzs
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would do or OPE would do, we see no legal problem,

CHAIRMAN HENDRIE: But you do point out that there
is a certain amount ot difficulty in getting consultants to
observe those limitations, and there is a tendency, inevitably
that the ccnsultant sits down with the Board in chanbgrs, and
consultants will inevitably base their recoamendation and
dircussion, not only on what they heard in the hearing, but
,on their'proffssicnal knewledge and so an, than you get the
Costle problem -:- . ‘ '

MR. BICKWIT: And it is a fine line. Obviously they
can't say, I read in my course or I assigned in my course the
following treatise which says thus and such, even though your

record doesn't say that. That is clear they can't say that,

but when they start to think in thcse terms without saying it,

" then it is not quite too clear where the line is drawn.

COMMISSIONER BRADFORD: Courts do cite predecision
from time to time outside of the legai field ===
MR. BICKWIT: Outside of the legal field?

COMMISSIONER BRADFORD: I think sc. I doa't know
whether they are in the record or rnot =--
MR. BICKWIT: Yes, it seems tc me that if they ace

not in the record, there is a problem here. You are sur josed Lo

th

make your decision based on what's in there, ané i

-
youz

4] - A8

[0}
o
0

(§]
.l

consultant starts telling veu about this treati

. not in the record, I think that is going to violate the Costle

problen.
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MR. CRANE: You can take judic:.al notice of it.

MR. OSTRACH: There are two points that apply.

One, the Costle decision was, in a sense a very
unfortunate one. It was largely reflected, the.ccu:t's
dinata.sfr'uon with what they felt to be very unusual .
procedures the EPA had employed in creating this panel ard
giving public notice of it, having them meet over a weskend.

The court was obviously very interested in scrutinizinc

EPA's procedures very caref £ul lly.
The second factor to keep in mind is that to the
extent to which an agency can supplement “the record,depends in
large measure, on the relationship of what the matter is, the
agency's specialty. I don't think that 2 court wcoculd bat an
eye if the Commission said such and such = radiation level is

safe or not safe, and in additicn to the materials cited in

t - -y o - - - - -
the reccrd, here's four other nuclear chysicist’'s reports

That's our expertise. It is expected that we would have that
we cculd rely on,even if it isn't develcrz=d in the record,

| «ven in communications.

The psychological tters on the other hand, I tiink
, @ couzrt would not be too impressed by a claim from th
Commission that. well, you don't have lects Qf exp iss

They would feel, you know, vou don't know anyv more abous that

than anyone else. That's the sort 6f maceaeria

1
b
L
fi
13

+ Just like a factual matser. €0 the thin

L™

)
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courts try and focus op what is usefully protected in an

5§evidentuary proceeding. The obvio.s facts,like who struck

,dJ

|

John, are well presented evidence. Technical facts within

the expertise of the agency aren't. A ta;hnical fact that

isn't within the expertise of the agency, a court would probably

say, therefore, it belongs in the hearing. .
COMMISSIONER BRADFORD: Hoew about an opinion?

MR, OSTRACH: An expert opinion? That's cross

examination.

MR. CRANE: I'm not sure that I agree with Steve's
distinctions.

What happened in the Costle, among other things,

was that the consultants locked at the studies of fin £ish

and gaid, well, granted, there is ‘not much in the roéord on -

£in fish, but the scientific literature has lots on the subject.

And the court singled that out and said, if you wanted to ta

¢ about the scientific literature as witnesses in the hearinc,

vou are free to do it, but you can't talk about it as decide
here,
MR. OSTRACE: I was there. I really think that iZf

the court hadn't spent the entire oral arcument saying, "Do

| you mean they just met for three days over # weekend and you

+didn't tell anyone about it?" I don't <hiink the court woulsl

. have batted an eve at staiements like that. If it hasdn's

1%
45
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‘" on neutron diffraction, I don't think we would have any troudble
j:with it at all.

MR. CRANE: -My knowledge is necessarily limited to
what they said on their decision in the cazse.

MR. BICXWIT: Well, in any event, you can have the
consultants, and if there is any doubt you can siiply take
Itegtimony from them.

CHEAIRMAN HENDRIE: But it sounds as though consultants
%ﬁwould be more -- that it would be a I proposition,
erather than suggesting or assigning to the Board a consultant
.;who would sort cf sit cn their side of the table and withdraw

| with them to private discussion of matters,that the inputs
:'from the consultant would be available in the hearing
f_process.

‘ COMMISSIONER EKENNEDY: Can the Board call

a consultant a sort of £-iend of the court?

MR. BICKWIT: Yes, the Board.can.

MR. OSTRACH: 1In fact, that was cae of +the procedures
whe court suggested in the Costle on rema=nd, be dcne.

CHAIRMAN HENDRIE: That way it is there on the

. record -and people ge: a crack at it.

».
- * T m s o O ) L P e B s 2 el
MR. BICKWIT: 1If we are talking abcut the Boazrd, you
-.e& PR, - 't e mak T el q': - - g gy - - o e e =
s - See 1 I WOl & &RANK 1§ &8 GistTi wadee e AN TTLl - 4
1 : T } a < -A = 353 =
consultant == tha*% is a consultant to the Board anzg & zonsultant

*o the Commission.
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COMMISSIONER GILINSKY: Back there
earlier discussion this point may have been
isn't esthetics a matter of psychology?
esthetics.

MR. CRANE:

in scme of vour

made before, but

You have to include the

Well, that's what Leventhal says. He

says some things of esthetics are so amorphous that, like

psychological considerations,they are not guantifiable, and

they can't play a role in the NEPA process.

MR. OSTRACH:

is
-

is not the both of them -- NEPA
role in the process.
MR. CRANE:

making the determination 0% whether a —=--

Well, that they do not play =2

You say they can't play a rols or

says they can'®t measure the

.le in

COMMISSIONER GILINSKY: What page is that cuote from?

readily translatable and all that?

MR. CRANZ: Yes.

MR. OSTRACH: As the Commissioner

I think, at least with respect to esthetics
the point where it can argue
The staff has recommended denying
New Yaork

g 1 % or
coemzany in sargels

COMMISSION2R

A sy -

: S S
intensities which have

it isn':

is pecinting out,
the Commission is
cognizant.

the C? for that

TetRie - <o

S wiiamaa 3
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4 " MR. BICK#IT: Posing a fact, seems to me, a little

i bit stronger in the case of esthetics.
i We say that something == When we say that something
is beautiful or ugly, we are generally saying that everybody
perceives it that way. _

COMMISSIONER GILINSKY: Well, is it the "everybody”
here that's important? 1In cother words, that we accept esthetics
where those people think that (e distinction Detween beautiful-
and ugly is reascnably clear? Would we then accept psychological
factors that involve similar sorts of distrisution of ===

MR. BICKWIT: I think that would

be a fzctor. The

y'case is obviously never that guestion precisely, but I think
il . A - ' : -
1 that would be a factor.

i You put up what everybody agrees is a beautiful
i structure and it is fair to say that that beactiful structure

aas caused a perception that == 2

18
19
20
21

r o
o= W

[ 8]
o

| You emit radiation and everycne
i with fear, because you can stop emitting

%iycu still have the

fear. The causal

ndeeper.

COMMISSIONER BRADFCRD:

¥
‘0-
o
i
<)
"
b |

-
nean, 4 suppese

T 5 . - ~ & - .
more promising than psychological impacts wouléd arcue that
a'l - ‘a s b-‘d p'—.aq-e.-: -l es-.,.;-.’,-..-. R Masssa MIiTa Te) sws
- -—rT ade - i T R - T easvd C o -rbe ST SiaWaT &8 L3NG
s A mm Yy
cénsiceran.ly.
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MR. CRANE: One oi the cases, I zan't remember which,
talks about the Picasso statue in front oxX the Federal Building
in Chicago, saying if ‘we get into considexring the esthetics,
then we have got to argue between those wiio say i€ is an
eye'sore and those who say it is great art.

COMMISSIONER BRADFORD: There will certainly be

! those who would say that they were adversel'y impacted by their,

at least electric bills and others yill say that (inaudible)

MR. CRANE: If one accepts psychological impacts here,

then one may aave difficulty distinguishing the ordinary

reactor, espaecially if 10,000 pecple come .in with a petition
aying, rationally or z.r*atlonally, I will never sleep well

knowing that there is a nuclear plant in my area.

CCMMISSIONER BRADFORD: I think <clearly whatever

-

st potentially applicaltle in cther cases.
I'm not sure it would be applicable to ail of the cases, but

there is some difference, but the possibi is there.

.,0
'
"

COMMISSIONER GILINSKY: I would be very surprised
if this isn't raised in this case, and als:c, that if it came

to us in a very sort of clear-cut way, I expect pecnle will
o - =

Pk = B e 3 -] . | - .y ~ g
MR. CRANE: It has been raisedé e:iireaidy. Thare 13
. g
one petition that says that chilé beatinc has gone up and acts

)
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violance ---

COMMISSIONER GILINSKY: In the area of Three Mile
Island?

COMMISSIONE# KENNEDY: Does this allege a corollaticn
between the rate of dose and the number of beatings or what?

COMMISSIONER BRADFORD: Well, you have seen the
petition, I would have guessed it would be discusséd rather
than the gctual doses discussed ) . & .

. COMMISSIONER KENNEDY: Was there any measurement of

the str~s. following the Susquehannza flccdcs?

MR. CRANE: If so, it was not édescribed in this

COMMISSICQER BRADFORD; Well: just to get us back

into this sort of fetu. subject, there is, I suppose literature

of disaste-s and pecople's response to them, and how thev

adjusted go'ng back and living in a flcod zone area afterwards,

and I'm sure scmebody somewhere has done some research on <that.
MR, JICKWIT: I guess one o% the factors that gets

us cause is that if you put up the same structure here and

then put it up somewhere else, in cne case =-- it is the same

in beth cases. In each case it is as safe as the other case;

ut in one case here it is likely to caus= a mcre amount of

£ .
§ NOT TC say that 1t

i

distress than somewhere else. That

(o8

rules o2ut con

0]

- S A o, = &£ a5 : -
erin 1L consicering the Jactor Just made

\(l

= S
ws uncemigriadle,
MM
=

COMMISSIONZP. BRADFORD: The paralleis to
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is an interesting ones, but vou can say the same thing about
the Greene County. It is Greene County =—- where is the
staff recommending ---

MR. OSTRACE: I think it is called Havan or New
Haven. # '

COMMISSIONZR BRADFORD: Okay. You are saying again,
the plant is no more ugly or less safe there than anywhere
else. ! B : . |

MR. BICKWIT: Whét is rational or what is not
rational behavior.

CHAIRMAN EENDRIE: No. Peter, there was a distinction

thére, because ‘the case was made very’ strongly as . part of tnat

qt

esthetic-impact determinaticn that the area was one ¢of historic
_ . .
importance from an esthetic standpeint. Much citation of
washington Irving and other great authorities dcwn the line,
and the particular point was made that the plant, at the place
that it was proposad to be errected with the great cooling
tower and so on, presented an unfortunate intrusion into thasz
historic and scenic vista. And, in fact, they said if you
move down the river where Washington Irving and subseguent
éiscerrers of the esthetic values didn't say much attention

‘4 o A 3 oo J ot . T
to it and didn't think it was much, vou couls siick ¢z the

- sy Y L 3 =3 =1 - - - - -t -
same cocling tower and we wouldn't, then, Iind 1% chlectionatla
~ reeT -y ROANDA - -~ - 1 3 = a¥1 *
COMMISSIONER BRADFORD: Yes. That's good, armd all =2
meant tC say is that the argument here is that this is an area
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whizh is simpiy susceptible to these kinds of concerns.

MR. BICKWIT: We are talking about irrational peers.
I think that's the important thing. You move a structure from
place to place, it may be esthetically pleasing in one place
and dis;lgasing in another place and everybody is goigg to
react that it is pleasing here and displeasing he}e.

COMMISSIONER BRADFORD: Well, not everybcdy, because
you have some sen#e of thé cbmnurity. ' '

MR. BICKWIT: Here, you are talking about, "is the

plant safe here or is it safe here." Those in the know recogni:ze

that it is equally safe in both places, however, irm cne case

there is treméndous -fear of the plant and in the other’'case

there is not. You have to say that either the fear is
irrational or the lack of fear is irrational.
COMMISSIONER BRADFCRD: Yes, but as Vic said at the

g2 o ‘o 2 N . ! = .
beginning, if it were just =-- whether the fear is an abstract

proposition, that's a relatively extreme case. Wha< I guess

one worries about is the kinds of things in that petition

Wy

| whizch, if a concretes case can be made that that fesar then
links itself into -- this child beating surprises me, but I

1 would be less surprised,” for example, by behavior.by children

that indicated a general fear of sc*éi:z:g impressive in &their

lives. I just don't know where all ¢f this leadz, but I ===
COMMISSIONIR GILINSRY: It seems t0 me it is like =he

case o a jail, sort of after a jailbreak. We are puszting on

! ‘e
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extra guards, extra gates and fences and sc on, and people
who live in the neighborhood, they don't want the jail.

MR. BICKWIT: Well, where this leads, for purposes
of your selection process is that we can't give you a fim
answer, and my guess is -- We can give ycu a firmer agswe}‘
after some time, but my guess is that even af .r a good “eal
o: time we would ---

COMMISSIONER BRADFORD: Yes. You have ' said that
there are ways other than incorporating the expertise on_the
Board itself.

CEAIRMAN HENDRIE: I think that®s a critical point.

GOMMISSIONER-G:LINSKY:‘By the way; one of. the p;aces
that == there is a sect of Millarites (phonetic) who are
supposedly waiting the end of the world, mostiy iﬁ New York
State, one of the places most of them waited for the end of
che world was on the island next to Three Mile Island.

CHAIRMAN HENDRIE: Well, they just got the timing
wIeng. .

Well, let me try the following line of thought on

you. It does seem to me that should these guestions eventually

.

come into the proceeding in an active way, there are apprepriate

ways to help the Board with professicnal ‘expertise-in the

NI b - ' £ PP - SN — - -~
rea, which don't rely cither on the staff producing a
E 3 - 1% S~ - . - - 1 - - Y
psychologist or the app.icant producing & psycholocist, or “he

O

* 2
| -
«le.". -

'l’

arty producing a psychologist, buz rather ===

-~
e
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COMMISSIONER BRADFORC: All of those things will
‘§probably happen.

‘ CHAIRMAN HENDRIE: They will alll happen, but in
addition, the Board can seek its own consultants who wouald act
as -- What would their status be? Friemds of the Board or --

MR. BICKWIT: They world be consultants to the Board.

CHAIRMAN HENDRIE: And would simply, raﬁher than going
ifinéo the back room, which sounds like a way that would lead
é;to some challenge on the procedure, just =ay what they had to
stay in open session.

MR. BICKWIT: That has been a pxractice that the
boards pave.uued. They'hgve;used t;at psactice without having
used the behind-the-doors pracﬁiéé. i

CHAIRMAN EENDRIE: Yes. So it is a way of §rovidin

' the Boards with professional expert.se and views, that is,

!

rticullar partises in the

l‘:,

! not beinc sponsored by one of the pa
:jproceeding.

.

It doces seem tc me that there is so much in the

proceeding which deals with more normal r=actor safety
licening, et cetera, type of issues, that it would be -= I think
it would be a little unfortunate to replace cne of the
customary Board expertise areas and an experienced 3caxd menber,

3 L 3 1 g & < - - 3 2% 3 e
and put a psychologist in just to cover +this possibiliszy,

- & Lk & =4 ~ . e e . - :
because I think this cther way to provide hels to the =zarsd

. - = | T - " . = L 4 P - 29 3 . -~ M
in the area and -- I wonder 1if you Zeel that we could ¢co ahead
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John has said that =- I talked to him and told him
what I wanted to talk about this moraning, and he said that
if we go with that Board, he has no objection to that and he
will jein that. If we went that way, I would propose that
I consult with him when he ccmes back this afternoonm, and that
it not be a final decision until I confirm that he, indeed,
would agree with it. If ycu were inclined to go that way,
why I think we could take that === - - s |
COMMISSIONER BRADFORD: Which of the issues tba; we
have heard this morning that -“omeone o‘r j backgzrcund

have == this is really apart from what we have been discussing

-p to aow, bht there wasn't a lot that I heard this mo:ning

L l
that would seem to me would be down an environmental

scientist's alley.

CHAIRMAN HENDRIE: No. I think in terms of +he

3

order, the staff is concentrating on entirely in its
.
insertions to the order, on safety-reiated matters, what I will
call the Atcmic Energy Act side of things.
Len, maybe you can tell me. I expect we will have,

in the proceeding, contenticns of all kinds, issues that

(4]

people want to discuss, and some of these are inevitably gocing

- P £ - < » 3 ’
t0 == a number of them are C._'Oa.:‘; td relate TO the @
3 -5 % ~ & e 3 o9 * s e
q'.e..a:.na and the QisCaargce o2 radicactive materials ot ke
Dy =~y 3 - - - T - by i = - -
the Susguehanna, and assorted ques“ions about whas all o©f <has
- — 5 . oae * 1 ¥ ~ % T 21 A -~ -4 R R
may mean, the human health and alsc, I would think some things
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1 that are normally taken up in environmental hearings, because
2 + I can see right away, the Susquehanna Fishermen's Association
A
3 i will be muttering about radiocactive fish and so on. It may
i
4 g_ be necessary, the w._ the praceedin'g —
s
5_ i’ COMMISSIONER KENNEDY: The farmers and their cows.
6 ; CHAIRMAN HENDRIE: Yes. =-- shaves, to relate that
j
7 ! back to effects on humans through the consumption of fish._
8 E or something; ‘Are the limitations clear to make enviro.r.mental-
9 : issues of tha: kind out of bounds?
10 fi COMMISSIONER BR2DFORD: No. Nothing rules them out.
8 & & ,; CHAIRMaAN HENDRIE‘.:. Yes, I think your comment that
e & .:!‘wha.t $he staff has it %in . the order .'J’..s more engineering,
- - - o
.’.3. IT nagerial, or;fe&:ations criented, safety matters, but 'l think
24 | some of the issues of the parties that will come into the
15 proceeding will want to discuss will reach well over into
15 Little's area.
17 COMMISSIONER KENNEDY: Stevey, you don't think so?
18 MR. OSTRACH: No. It seems to me, Commissicner,
19 , that most of the envircnmental concerns that are ¢2ing to be
20 ;’ considered in the TMI One hearing, a Board Chairman can
21 fairly rapidly say have already been c¢-nsidered and evaluated
22 fully in the OL proceeding or in thas CP ;roceeéi::.g for Unit
513 No. 1, and he doesn't need to hear any more testimony on thas,
e the Commission has alreadv ruled on that anc cetermined what's
<=
-3 going to happen to the cows in normal operation. The only
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additional areas would be either Class 9 accidents or

ancidents such as the one at TIM Two, if it isn't censiderad

a Class 9. I think those would be praviously discussed.
MR. BICKWIT: How about radiation monitdring?
MR. OSTRACH: That's not exactly enviroanmental. °

COMMISSIONER GILINGXY: it seems to me the

business about the Susquehanna, that really deals with ™I 2,

doesn't 1t?
MR. OSTRACH: Yes.
COMMISSIONER GILINSKY: Woulé that be included, I

would think not.
. = CHAIRMAN HENDRIE: Well, I would be surprised if y g .
- - i ' ' ‘ ' - )
don't have a series of contentions presented along that line.

CCMMISSIONER GILINSKY: Yes, but h would they relate

to TMI One?

CHAIRMAN EENDRIE: I would expect them ¢ be mace
to tie the fact that there was an accident at TMI Tweo, aad
say, well, there is more likely to be one at TMI One,. and
then we will have the stuff in the water, and that's bad news.
Wouldn't you think? I'm specrlating.

COMMISSIONER GILINSKY: I guess I don't see any --

You know, when you talk about
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sufficiently, and sc to the extent there will be a certain
mmount of argumert about this, it will be over whether they
W are separated, not whgthe: the ™I Two water is going into
the Susgquehanna and what che effect of that is.

It may ge.ﬁhat one wants a litéle more strength on
this safety side, because, as you say, the staff -- Well,
those are the basic issues and the ones that they have there
;that §o'beyond what we have had with ihe other BAV reactors
! are the emergency planring, the iésues relating to management
and this is a separation. I guess I would have to go with
'?Steve. As far as the monitoring, I think the safety will deal

with that. - o _ o . .
‘ € - -

" CHAIRMAN HENDRIE: You may be right, Vié. " I just

: thought that in establishing a Board which did not include

- better aspect to 1t here,

COMMISSIONER GILINSKY: But we are 0ot granting the

¢ the

| license in the €irst instance whin you are reviewi

e |

| environmental stateient and everything else. Since the issues
are primarily safety issues, when it gets right down to it =--

COMMISSIONER KENNEDY: I think that's right.

g
3
COMMISSIONER GILINSKY: == you knew, our adolscent

learneé recommendations had been implemented, vou know,

et cetera, et cecera.

PAAAMMITR2OTACTER VY ST 1 - . -— - - * -
COMMISSIONER KENXEDY: 1eS5., SG8€3S L was

- - ~ -
B iclede el “ o wre -y wlma s e - v - - g - P £
..Z"...O‘.SC‘.-\.S- v S..a..l..-..:- (RS SR -y -5-._-‘» ’ - v CONEEET C&
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1 .+ @ contested OL hearing and it is not. &All chose issues are
5 essentizlly behind us, and only if o could prove that somethin
3 || mow in respect to TMI One is drastically different than
i
] . s
4 ; it was in the OL heuring, then the quest:iions doesn't arise.
s | COMMISSIONER GILINSKY: We may end up with scme kind
- | - . ' : . ‘ ;
6 cf separate TMI Two procecding, but it doesa't sound to me
5 h like these issues are going to be coming into the TMI One
8. i procéeding. - N . 3 A
il .
5 H COMMISSIONER KENNEDY: That's prrobably right.
i ' % . :
o ’: CHAIRMAN HENDRIE: Well, one thing which we couléd do is
it ; . .
" i £ could give Bob a call and see who he th:inks he has got on
"
- 2 )
'5} the Panel who is available and setms par=icularly‘'strong on-
12 E‘ . 'k e - .-‘ " - - . .- )
il ‘Qperations. --- ' -
13 §
:i COMMISSIONER KENNEDY: Maybe scrmencdy in the health
14
i physics kind of business.
15 | -~ - .
1§ CHAIRMAN HENDRIE: [
i6
17 '
H
1%
19 || ]
“ what I will call the coperations
20 i :
" |l area, management capability, how & operzite =—- is this
» .
© % a good operation, let me look at the orcznization chart, Ilet
- me deal with those contentions that Med. E&. isn't compezen=
272 .
o to run this plant and the cperators aren’ t gocé ensugh. 50
o the question I just -- we could do that, czll and %shen ovar
2 3 3 :
<3 the next cay or two find out what the rec:ommendation is. Let
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me ask. Peter, what do you think? Would vou think that a
better configuration of the Board t..an the present one?
, It does mean going away and not having a Board on which there
:3 is an identifiable so-called environmental member, because
| the Panel Members are identified in t.hesé general categories.
a It seems to me, at first glance at least, that peihaps it was

not desirable to give the appearance in naming the Board that

;| we were sort of turni.;zq aside from that whole area of comsider-
ation in the proceeding, but the point ycu raise is a wvalid
one in the Board from the standpocint of dealing with the
kinds c¢f things that staff has listed. The issues that
presumably a]:l' of which or most of'u}ﬁi;.h..w'.‘;ll be identified:

.

and the Board could be a stronger one with " the replacement of

AR ¥ -5 BEE D o - S 3

| the envircnmental member -- a panel member who has a fairl

strong background in cperations and safetv—related management.

with that background, I would be tentative y inclined tc yo
.

that way. I know nothing about ja.:::i have nothing against
. . il 2 e W
L Jbut I just have a little difficulty meshing o 2ackground

with what I think is going to come vp at the hearing.

: © CHAIRMAN HENDRIE: Well, why don't I call --

L

COMMISSIONER RENNEDY; See ..,2t =ob has.

CHAIRMAN HENCRIZ: 1Is it fair to juégs, either becaus
s - Y - ! - - - -..r = ~% s -'-
it hasn't come up yet, thatf as Chalilrman and) seenm
- —
2

good members for this Board:

COMMISSIONER RKENNFOY: Yes.
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CHEAIRMAN HENDRIE: Okay, then let me talk to Bob and

i see what he can get us in the way of an operations -- Because

COMMISSIONER BRADFORD: (inaudible)

i | CHAIRMAN HENDRIE: Yes.
COMMISSIONER KENNEDY: Okay.
CHAIRMAN HENDRIE: Very goecd.
MR. BICKWIT: I would like toc raise another issue
i as soon as you turn this machine off.
. CHAIRMAN HENDRIEZ: A scheduling issue? Ft

MR. BICKWIT: Yes. |

CHAIRMAN HENDRIE: 1I'll ask for a wvote to withhold
the tape under Exemption € and 1.0.

COMMISSIONER BRADFORD: Ave.

CCMMISSIONER KENNEDY: Aye. »

CCMMISSIONER GILINSKY: Ave.

CHAIRMAN HENDRIE: So orderead.

(Whereupon the meeting was adjnurned at 12:40 p.m.)
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