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MEMORANDUM FOR JAMES R. SHEA
NUCLEAR REGULATORY COMMISSION

Enclosed is an Executive Branch analysis covering an
application for a license to export highly-enriched uyranium
to the Pederal Republic of Germany for fabrication into
fuel assemblies and shipment to Austria. In accordance with
P.L. 95-242, the analysis explicitly addresses how the re-
quirements of Section 126 a.(l) of the Atomic Energy Act,
as amended, are met, including the specific criteria of
Sections 127 and 128, ac well as certain additional factors,
envisaged by Section 126 a.(l).

The Executive Branch, on the basis of its review of
this case, has concluded that the requirements of the Atomic
Energy Act, as amended by P.L. 95-242, have been met and
that the proposed export would not be inimical to the common
defense and security of the United States. Moreover, both
Austria and the Community have adhered to the provisions of
their Agreements for Cooperation with the United States.
Therefore, the Executive Branch recommends issuance of the
ptoposed license.

Executive Branch action on this application had been
awaiting a response from the Government of Austria to the
1 U.S. invitatiorn to enter into consultations concerning a
; coocperative Austrian-uU.S. effort in which the ASTRA Re-
= search Reactor would be used to demonstrate the feasibility
é; of substitution of densified LEU fuel for HEU. The Austrian
| Government has now agreed to a joint study program and the
= technical work is underway. As explained in the attached
analysis, it has been determined that it will not be possible
to provide lower-enriched, higher-density fuel for ASTRA in
: time for the g@ext scheduled relocading in September 1979. 1In
= this regard, expeditious action on this license application
= by the Commission would be appreciated as a minimum of 3
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months lead time is needed for fuel fabrication by NUKEM
in the Federal Republic of Germany before the fuel assem-
blies can be shipped to Austria for loading in ASTRA.
(Normal fuel fabrication time is nine to 12 months but
NUKEM will provide "emergency" service in three months
for regular customers when necessary.)

%4// iy —
Louis V. enzo
Deputy Asszsta Secretary

Enclosure
As stated
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XSNM01428
Country? Austria
Transaction: The export of 3.554 kilograms of

U-235 contained in 3.810 kilo-
grams of uranium in the form of
uranium hexafluoride enriched to
a maximum of 93.3 percent U-235
Applicant: Transnuclear, Inc.
Date of Application: December 7, 1978

Purpose of Export

This highly enriched uranium in the form of uranium

hexafluoride will be shipped to Nukem, GmbH, Hanau, West
Germany for conversion and fabrication into fuel assemblies
for the ASTRA Research Reactor at Seibersdorf, Austria.
The ASTRA is a U.S.-bu.lt, light water moderated, 12 mega-
watt thermal research reactor which first achieved criti-
cality in 1960. It is owned and operated by the Austrian
Studiengesellschaft Fur Atomenergie GmbH.
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Techni<~l_and Economic Justification

= Because this application is for less than 5 kilograms
= of BEU, 'no formal technical and economic justification re-

‘ port-has been prepared by Argonne National Laboratory.
However, DOE has identified the ASTRA reactor as one which
can be converted to use of medium-enriched (MEU) and low-
enriched (LEU) fuels. To this end, negotiations have begun
between the U.S., Austria and the IAEA to establish the ASTRA
conversion as an international demonstration project. The
purpose of the project would be to demonstrate that con-
version of research reactors to the use of reduced enrich-
ment fuels can be accomplished safely and reliably without
high economic penalties or loss of reactos operating capa-
bility.

The refueling schedule for ASTRA will not allow enough
time for development of high~density lower-enriched fuels
to be available for the next relcad. Issuance of an export
license in mid-1979 for the material covered by the current
application would allow refueling by the end of September
1979, assuming the minimum "emergency” 3 month fuel fabri-
cation schedule. According to Austrians. the reactor will
have to shut down if fresh fuel is not delivered by the end
of September. The high-density fuels are not expected to
be commercially available until after mid-1980.

Austria has an in-country inventory of 21 kilograms
of HEU containing 20 kilograms of U-235. Austria has con-
tracted with DOE to return 7 kilograms of irradiated fuel

. elements to the U.S. There are currently approximately 5
' kgs. of HEU in the ASTRA core and 9 kgs. of HEU in storage,
including 1.735 kgs. of U-235 in fresh unirradiated fuel
elements.



AUSTRIAN EMBASSY

Ref lo, 4147-4/79

Mr. Louis NOSENZD

Joom 7831
Department of State
Washingtoa, D.C. Washington, June 29, 1979

Desx MHr, Ncosenzo :

The Esbassy confirms on behalf of ths Austrian Govermment
that paysical security measures providing as a minimm a level of
me-mmwfmmmtm/
325/Rev/1 will be maintained with respect to 3,81 kg Urenium 93,3 %
enriched undsr export license XSNf 1428 to be transferred from the
Unitsd States to Astramleactor SZIBERSDORF, Austris and to any
special mclsar material produced in or by the use thersof.

I should also like to inform you that the gestion of &
generic confirwation is still under consideration of the competant
Austrisn mthorities,

With kind regards,

Helga Eoured
Fizst Secretary

-
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Ref.lo. 532-4/79

ixr., Vance I, ludgins

— Depe==—ent of Znergy

= Intermational Security Affairs

= 27, .2ss. Avemue, Suite 5221 | )

“ashiagton, 3.C. 20335 Vashingtor, February 5, 1979

- oy
sear (=, udgins @

::-f'f_j Jeference is made to your letter of Jamwery 1., 1979, concerning
=t an =zmplication for a license to export muclear material to Austria

e~

B (C=55.2 Seibersdorf) under application mumber (Sili - 1420,

sccozding to instructions received froz the coopetent [ustrian

S 2atiorities the muclear material idantified on the above zectioned

T bt license apnlication will be subject to all the tar=s and conditions

s of tie Agreement for Cooperation Letween the lepublic of Austria and
T the Tnited States of America concerning civil uses of a2tomic energy

===t entared into force on Jamuary 24, 1970 and as amendad on October 3, 1974,

Surther ore the Imbassy wishes to confimm that the ultimate
consiznee is autiwsized to receive and posses the material,

Sinceriy youss,

delza lourad
First Secratary




DELEGATION OF THE COMMISSION OF THE EUROPEAN COMMUNITIES

January 10, 1979

Mr. Vance H. Hudgins

Assistant Director for Politico-

Military Sec .rity Affairs

Division of International Security Affairs
Department of Energy

Washington, D.C. 20545

Dear Mr. Hudgins:

Subject: Transnuclear, Inc. application NUK-257 78-350/01
dated December 7, 1978 for Austria, XSNM-1428
(our ref. Article 75)

We certify that the material menticned in this application,
namely 3.554 kg of U-235 contained in 3.810 kg of U*% and the
transfer of this material will be subject to all terms and
conditions of the Additional Agreement for Cooperation, dated
July 25, 1960, as amended.

Further, we certify that NUKEM GmbH, Hanau, West Germany
(as converter and possibly also as manufacturer for fuel
elements) and CERCA, France (as possible manufacturer for the
fuel elements), as intermediate consignee(s), and Transnuklear
GmbH,  Hessen, West Germany as an additiocnal intermediate
consignee, are authorized by EURATOM to receive and possess
this material pursuant to the aforementioned Agreement for
Cocperation.

The material will be converted at NUKEM and manufactured
into fuel elements at either NUKEM or CERCA for subsequent
transfer to the Osterreichische Studiengesellschaft fir
Atomenergie Ges.m.b.H. of Vienna, Austria for use as fuel
for the ASTRA reactor at Seibersdorf, Austria.

Sincerely,

Julad iy

F Spaak
Head of Delegation

JM/ajs

cc:/gr. Robert Delabarre, State Department
Ms. Betty Wright, NRC
Ms. Vicki Matson, Transnuclear, Inc.

* HEU - enr.ched to a maximum of 93.3 % U-235. ceh Lol

2100 M Sireet NW Sute 707 ‘Washington DC 20037 / islephone: (202) 862-9500 / 'ewex: 89-539 EURCOM  *
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EXPCRT LICENSE APPLICATION ANALYSIS

l. Applicable Agreement for Cooperation

.The material covered by the export license applica-
tion is subject to all of the terms and conditions of the
Agreement for Cooperation Between the United States and
Austria as amended. This fact has been confirmed by letter
from the Embassy of Austria, a copy of which follows the
description of the transaction. The Agreement, as amended,
entered into force on January 24, 1970.

Austria has adhered to all provisions of this agree-
ment with the United States.

The intermediate transfer of uranium to the Federal
Rerublic of Germany for the manufacture of fuel elements
is subject to all of the terms and conditions of the Ad-
ditional Agreement for Cooperation Between the United
States and the European Atomic Energy Community (EURATOM),
as amended. This has been confirmed in a letter from the
Delegation of the Commission of the European Communities,
a copy of which is enclosed.

The European Atomic Energy Community has adhered to
all provisions of this agreement with the United States.



2. Extent to Which Export Criteria Are Met

A. Section 127 Criteria

.As provided in Section 127 of the Atomic Energy Act,
the following criteria govern exports for peaceful nuclear
uses from the United States of source material, special
nuclear material, production or utilization facilities,
and any sensitive nuclear technology:

Criterion (1)

"IAEA safeguards as required by Article III(2) of the
Treaty will be applied with respect to any such material or
facilities prcposed to be exported, to any such material or
facilities previously exported and subject to the applicable
Agreement fcr Cooperation, and to any special nuclear mate-
rial used in or producesd through the use thereof."”

Austria is a party to the Nuclear Norn-Proliferation
Treaty (NPT). A safeguard agreement between Austria and
the IAEA pursuant to the NPT enterad into force on January
24, 1978 and under that agree.ient ssfequards are being
applied.

Therefore, it is the Executive Branch view that cri-
terion (1) is met with respect to Austria.

The seven non-nuclear weapons state members of the
Eurcpean Communicy and the United Kingdom are parties to
the Treaty on the Non-Proliferation of Nuclear Weapons
(NPT). Each of those seven states (Belgium. Denmark, the
Federal Republic of Germany, Ireland, Italy, Luxembourg
and The Netherlands) thus undertocok the obligation in
Article III(1l) of the NPT to accept safeguards of the IAEA
on all nuclear material in all of its peaceful nuclear
activities and to enter intc an agreement with IAEA to
that effect.

As permitted by Article III(4) of the NPT, those seven
states elected to join in concluding a single agreement
with the IAEA (INFCIRC/193). Since they had already assigned
to the European Atomic Energy Community (EURATOM) the re-
sponsibility and authority to apply safeguards within their
territories (rather than each state establishing and main-
taining a naticnal system of accounting for and control of
nuclear material), EURATOM is also a party to that agreement.




The agreement, after approval by the Board of Governors
of the IAEA and the European Community and ratification
by each,of the seven states, entered into force on
February 21, 1977.

As in the case of all safeguards agreements between
the IAEA and non-nuclear weapon states pursuant to Article
III(1l) of the NPT, the agreement with EURATOM and its seven
non-nuclear~weapon member states includes provision for the
completion by the parties of "Subsidiary Arrangements”,
setting forth in detail the manner in which the safeguards
procedures called for in the agreement are to be carried
out. In practice, the Subsidiary Arrangements consist of
a general part and, for each of the facilities and loca-
tions in which IAEA safequards are to be applied to nuclear
material pursuant to the agreement, individual "Facility
Attachments®.

The agreement calls for the parties to make every
effort to achieve the entry into force of the "Subsidiary
Arrangements®” within 90 days of the entry into force of
the agreement proper. Extension of that period requires
agreement among all the parties.

During the period since February 21, 1977, the parties
have been negotiating the Subsidiary Arrangements, includ-
ing Pacility Attachments for the 205 facilities and loca-
tions which currently come within the purview of the agree-
ment. The general part of the Subsidiary Arrangements has
been completed and is in effect. As of September 15, 1978,
approximately 145 of the Facility Attachments has entered
into force and serve as the basis for IAEA safegquards
activities at such facilities. About 15 others had been
agreed at the negotiating level and the remainder were
under active discussion. The parties have agreed to several
extensions of the period for completion of the Subsidiary
Arrangements, in accordance with the agreement. The latest
such extension runs until June 26, 1979 and it is expected
that virtually all facility attachments will be completed
by that date.

The EURATOM/IAEA agreement provides, as does every
safeguards agreement with the IAEA pursuant to Article III(1)
of the NPT, the right to the IAEA to apply in all non-
nuclear-weapon states party to such an agreement, the pro-
cedures laid down in the agreement, inclvding inspeccions,



as soon as the agreement enters into force, even if the
Subsidiary Arrangements are not in force. ™ 2 agreements
do not impose on the IAEA any limitation of access, or
frequerdy, of these inspections prior to completion of
Facility Attachments (see e.g.: Articles 71 and 76 of
the agreement with EURATOM and its member non-nuclear-
weapon states, INFCIRC/193). The IAEA has, since the
entry into force of the EURATOM/IAEA agreement, increas-
— ingly exercised this right to apply procedures and in-

= spections.

— The Agency's general approach is to carry out such
=i inspections so as to achieve the same verification goals
which they would aim for normally under a Facility Attach-

o ment. For example, frequency of visits would be related
= to timeliness goals. The Agency does, of course, have
= manpower limitations in this regard, and generally places
= greater emphasis on facilities involving sensitive mate-
rial. In some facilities surveillance equipment is em-
ployed prior tc completion of Facility Attachments,
while in other cases inspector presence must be relied
upon. In the non-nuclear-weapon-member states of EURATOM,
all facilities with the exception of a few research re-
actors (LFU-fueled or low power) and other research in-
stallations have been inspected by IAEA.

= In summary, it is clear that each of the non-nuclear-
s weapons state members of EURATOM is a party to the NPT,
e has fulfilled its obligation under Article III(1l) of the
== NPT, and has an agreement in force with the IAEA in accord-
T dance with Article III(4) of that treaty under which the
E— IAEA has clear rights, which are being exercised, to apply
s safequards in all relevant facilities.

=i Therefore it is the Executive Branch view that cri-
terion (1) is met.

= Prior to the coming intc force of the IAEA's agree-
ment with EURATOM and its member non-nuclear-weapon states
and the implementation by IAEA of that agreement, the US
continued to export enriched uranium and other items to
the non-nuclear-weapcn member states of EURATOM, notwith-
standing the obligation undertaken by the US in Article
III(2) of the NPT to do so only if the source or special
fissionable material processed used or produced shall be
subject to IAEA safeguards. The United States did so on




= the basis of a "rule of reason”, which took into account
S the circumstances that those states were NPT signatorics
= and were conducting negotiations with IAEA of a safequards
agreement in accordance with Article III(1l) of the NPT.
e The application of EURATOM's sareguards within the terri-
— tories of those states was also taken into account. More
== recently, the entry into force of the IZAEA/EURATOM safe-
= guards agreement, the progressive completion of facility
attachments, and the increasing application of ad hoc IAEA
inspecticns as the Agency made resources available to im-
plement the verification agreement, combined with the
continued application of EURATOM safeguards in all facili-
ties, allowed the Executive Branch to adopt the view that
the equivalent of critericn (1) was met.

Wwe would note that the EURATOM safeguards system, be-
cause cf its continuing accountancy and materials control
function for the EURATOM Community countries, will remain
one of the factors relevant to the judgment of the Execu-
tive Br:nch, under Section 126(a)(l), that a proposed ex-
port to cae of these states will not be inimical to the
common defense and security.

As a nuclear-weapons-state (NWS), France is not sub-
ject to IAEA safeguards as required by Article III(2) of
the Treaty. Therefore, it is the Executive Branch view
that criterion (1) is met with respect to France.

This does not mean, however, that the material pro-
posed for export will not be subject to safeguards while
in France. Under Article V of the Additional Agreement
for Cooperation of 1960, as amended, which incorporates
Article XI, XII and Annex B of the November 8, 1953
Joint Program Agreement, as amended, the Community under-
takes the responsibility ol establishing and implementing
a safeguards and control system designed to give maximum
assurance that any material supplied by the US or generated
= from such supply will be used solely for peaceful purposes

= ("EURATOM Safeguards System®). The Community is bound %o
= consult and exchange experiences with the IAEA with the
== cbjective of establishing a system reasonably compatible

= with that of the latter. The Community is responsible

= for establishing and maintaining a mutually (with respect
to the US) satisfactory and effective safeguards and con-
trols system in accordance with stated principles.



EURATOM safeguards are being applied to material and
facilities previously exported and subject to the US-
EURATOM Cooperation Agreements and to special nuclear
material used in or produced through the use thereof.
These agrecments require these safeguards tc be applied
to such material and facilities and to the proposed export
and special nuclear material produced through its use.

Prance has signed voluntary agreements with EURATOM
and the IAEA on July 27, 1978, which will enter into
force one month after the agency has received notification
from both France and EURATOM that their respective in-
ternal requirements for entry into force have been met.
France will notify the IAEA of the nuclear material and
facilities to be covered by the agreement.

This agreement calls for the application of IAEA
safeguards, essentially under INFCIRC/153 technical cri-
teria, on source or special fissionable material to be
designated by France in facilities or parts thereof with-
in France. This language is somewhat different from the
U.S. and U.K. "Voluntary Offers," under which such safe-
guards will apply on all nuclear facilities, excluding
only those facilities associated with activities with
direct national security significance. However, a French
official has indicated that, in principle, the French
offer is no more limited than that of the U.R. and the
U.S. but that, in practice a higher proportion of mate-
rial in France may be excluded because of its propor-
tionately larger number of facilities which process mate-
rials for both military and civil use.



Criterion (2)

"No such material, facilities, or sensitive nuclear
technolégy proposed tc be exported or previously exported
and subject to the applicable Agreement for Cooperation,
and no special nuclear material produced through the use
of such materials, facilities, or sensitive nuclear tech=-
nology, will be used for any nuclear explosive device or
for research on or development of any nuclear explosive
device."

As a non-nuclear-weapons state (NNWS) party to the
Nuclear Non-Proliferation Treaty (NPT), Austria has
pledged nct to develop nuclear explosive devices for any
purpose. This pledge applies to any material, facilities
and sensitive nuclear technology previously exported to
Austria by the US and subject to the US-Austria Agreement
for Cooperation and to special nuclear material used in
or produced through the use thereof.

Since this pledge will apply to the proposed export
and to any special nuclear material produced through its
use, it is the view of the Executive Branch that criterion
(2) is met with respect to Austria.

Each non-nuclear-weapons state (NNWS) of the Community
is a party to the Nuclear Non-Proliferation Treaty (NPT).
As such, it is pledged not to develop nuclear explosive
devices for any purpose. This pledge applies to any
material, facilities and sensitive nuclear technclogy pre-
viously exported to such state by the US and subject teo
the US-EURATOM Agreements for Cooperation and to special
nuclear material used in or produced through the use
thereof.

Since this pledge will apply to the propcsed export
and to any special nuclear material produced through its
use, it is the view of the Executive Branch that criterion
(2) is met with respect to the NNWS cf the Community.

With regard to the two nuclear-weapons states (NWS)
of the Community, the UK and France, the proposed export
and any special uuclear material produced through its use,
if transferred to a NWS member, is subject to the con-
tinuing applicability of the US-EURATOM Agreements for
Cooperation. Article XI(l) and (3) of the November 8,



1958 Joint Program Agreement, as amended, which is in-
corporated into the Additional Agreement for Cooperation
by virtue of Article V of the Additional Agreement, pro-
vide that "no material, including equipment and devices,
transferred pursuant to this Agreement"” and "no source or
special nuclear material utilized in, recovered from, or
produced as a result of the use of material, equinment or
devices transferred pursuant to this agreement...will be
used for atomic weapons, or for research or development
of atomic weapons or for any other military purpose.”

"The United States has taken the position that nu-
cler explosive devices are 'atomic weapons', within the
meaning of this guarantee, regardless of the intended
end use of such devices. The Community, which includes
the United Kingdom and France, have confirmed this in-
terpretation. Moreover, the United Kingdom and France,
as members of the Nuclear Suppliers Group, have agreed
as a matter of national policy to authorize the export
of so called "trigger™ list items only upon formal govern-
mental assurances from recipients explicitly excluding
uses which would result in any nuclear explosive device
and have notified the IAEA to this et.ect."”

Therefore, it is the Executive Branch view that the
equivalent of criterion (2) is met with respect to NWS
of the Community.



Criterion (3)

®* Adequate physical security measures will be maintained
with respect to such material or facilities proposed to be
exported and to any special nuclear material used in or pro-
duced through the use thereof. Following the effective date
of any regulations promulgated by the Commission pursuant to
Section 304(d) of the Nuclear Non-Proliferation Act of 1978,
physical security measures shall be deemed adequate if such
measures provide a level of protection equivalent to that
required by the applicable regulations."”

It is the judgment of the Executive Branch that Austria
and each member state of the Community have established
physical security measures which, as a minimum, meet those
recommended in the IAEA's INFCIRC/225/Rev.l, "The Physical
Protection of Nuclear Material®.

Austria, EURATOM (for jointly operated research fa-
cilities) and all its member states have provided written
physical security assurances which in the judgment of the
Executive Branch should be deemed to meet the requirements
of Section 127(3) of the Atomic Energy Act, as amended, by
providing assurance of a level of protection equivalent to
that set forth by the Commission in section 110.43 pursuant
to section 304(d) of the Nuclear Non-Proliferation Act of
1978.

In addition, all states in the Community (except Den-
mark, Ireland and Luxembourg) alsc are members of the Nu-
clear Suppliers Group and, as such, have agreed to levels
of protection consistent with INFCIRC/225/Rev. l, to be
ensured with respect to nuclear materials and equipment and
facilities containing these materials, which are detailed
in transmissions of the Nuclear Suppliers Guidelines to
the IAEA.

In March-April 1976 a U.S. physical security review
team, including an NRC memher, visited Austria to review
physical security measures for the protecticn of nuclear
facilities and materials. During the visit the team held
discussions with concerned Austrian officials and visited
Austrian nuclear sites including the Austrian Research
Center in Seibersdorf where the ASTRA Reactor is located.
The team concluded that physical security protection
measures in Austria were satisfactory.

Therefore it is the view of the Executive Branch
that criterion (3) is met.



Criterion (4)

*No such materials, facilities, or sensitive nuclear
technology proposed to be exported, and no special nuclear
material produced through the use of such material, will
be retransferred to the jurisdiction of any other nation
or group of nations unless the prior epproval of the United
States is obtained for such retransfe . In addition to
other requirements of law, the Uniteu States may approve
such retransfer only if the nation or group of nations
designated to receive such retransfer agrees that it shall
be subject to the conditions required by this se«tion.”

Article XI (3) of the U.S.-Austria Agreement for Co-
operation, as amended, provides that: "No material, in-
cluding equipment and devices, transferred to the Govern=-
ment of the Republic of Austria or to authorized persons
under its jurisdiction purswvant to this Agreement or the
superseded Agreement will be transferred to unauthorized
persons or beyond the jurisdiction of the Government of
the Republic of Austria except as the Commission may agree
to such a transfer to another nation or group of nations,
and then only if, in the opinion of the Commission, the
transfer of the material is within the scope of an Agree-
ment for Cooperaticn between the Government of the United
States of America and the other nation or group of
nations."”

Article IX H. of the Agreement provides that: "No
special nuclear material produced through the use of
material transferred to the Government of the Republic of
Austria or to authorized persons under its jurisdiction
pursuant to this Agreement, or the superseded Agreement,
will be transferred to any other nation or group of nations,
except as the Commission may agree to such a transfer.”

As these two articles give the United States the
right of approval over retransfers of U.S.-exported mate-
rials and facilities, as well as material produced through
their use, it is the Executive Branch view that criterion
(4) is met with respect to Austria.

Article XI(2) cf the November 8, 1958 Joint Program
Agreement, as amended, which is incorporated in the Aa-
ditional Agreement for Cooperaticn, as amended, by Article



V of the latter Agreement, provides that no material
= (including equipment and devices) may be transferred
s beyond the control of the EURATOM Community, unless
= the United States agrees.

Article 1 bis D of the Additional Agreement for
Cooperation, as amended, provides that special nuclear
material produced through the use of US-supplied mate-
rial may be exported to any nation ocutside the Community
or to a group of nations, provided that such nation or
group of nations has an appropriate Agreement for Co-
operation with the United States or guarantees the peace-
ful use of the produced material under safeguards ac-
ceptable to the Community and the United States. The
European Community's interpretation of this language--as
set out in an April 15 letter to the Department of State
from Fernand Spaak, Head of the Delegation of the Com-
mission of the European Communities--is that the Euro-
pean Community Supply Agency prior to any proposed trans-
fer will consult with the United States to find out
whether, in the view of the U.S., the propcsed recipient
of such produced special nuclear material has an Agree-
ment for Cooperation with the United States which is
"appropriate”.

During discussions with representatives of the
Community held in Washington on November 1, 1978, the
European Community confirmed that material subject to
Article 1 bis D could not be transferred outside of the
Community unless the U.S. agreed that the recipient
countries or group of nations had an appropriate Agree-
ment for Cooperation with the U.S. or safeguards ac-
ceptable to both parties.

Therefore, it is the Executive Branch view that,
with regard to the proposed retransfer and special nuclear
material produced through its use, criterion (4) is met.*

* It should be noted that since the US-EURATOM Agreements
for Ccoperation were authorized in accordance with
Section 124 of the Atomic Energy Act, the Commissicn
may continue to issue export licenses until March 10,
1980 pursuant to the authority in the first proviso in
Section l126a(2), even if critericn (4) were not met.



With respect to transfers within the Community, it
should be noted that the use of the words "group of
nations" in criterion (4) makes clear that no retransfer
consent right is required within a group of nations under
this criteria. With respect to this provision, the Senate
report states:

"It should be noted that under the US-
EURATOM Agreements, the US does have a
right of prior approval on retransfers
of certain material outside of the
EURATOM Community. It should also be
noted that paragraph 4 does not require
prior approval with respect to trans-
fers within the EURATOM Community, con-
sistent with US policy of treating that
Community as a (single) entity.”

The Congressional intent not to require US consent
rights for transfers within the Community is also clear
in Section 123 a.(5) of the Atomic Energy Act, as amended,
since it requires that the US seek a guarantee "by the
cooperating party" (which in this case is EURATOM as a
whole).



Criterion (5)

"No such material proposed to be exported and no
special nuclear material produced through the use of such
material will be reprocessed, and no irrvadiated fuel ele-
ments containing such material removed from a reactor
shall be altered in form or content, unless the prior ap-
proval of the United States is obtained for such repro-
cessing or alteration.”

Article IX F. of the U.S.-Austria Agreement for Co-
operation provides that: "When any special nuclear mate-
rial received from the United States of America pursuant
to this or the superseded Agreement requires reprocessing,
or any irradiated fuel elemernts containing fuel material
received from the United States of America pursuant to
this or the superseded Agreement are to be removed from
a reactor and are to be altered in form or content, such
reprocessing or alteration shall be performed in facili-
ties acceptable to both Parties upon a joint determination
of the Parties that the provisions of Article XII may be
effectively applied.”

As no joint determination under Article IX F. can be
made without the agreement of the United States, and
since the facilities to be used must be acceptable to the
U.S. as one of the Parties, it is the judgment of the
Executive Branch that criterion (5) is met with respect to
Austria.

EURATOM is expressly exempted from Criterion (5) by
virtue of Section 126 (a)2 of the Act for a period of two
years from March 10, 1978, since the Department of State
notified the Nuclear Regulatory Commission on July 20,
1978, that EURATOM has agreed to negotiations with the
United States as called for in Section 404(a) of the Nu-
clear Non-Proliferation Act of 1978. However, this
exemption in no way derogates from the rights which the
United States has under the US-EURATOM Agreements for
Cooperation.



Criterion (6)

"No such sensitive ruclear technology shall be ex-
ported anless the foregoing conditions shall be applied
to any nuclear material or equipment which is produced
or constructed under the jurisdiction of the recipient
nation or group of nations by or through the use of any
such exported sensitive nuclear technology."

The proposed export does not involve the transfer
of sensitive nuclear technology. Criterion (6) is,
therefore, not applicable.



B. Section 128 Criterion

Section 128 a.(l) of the Atomic Energy Act establishes
the following additional criterion: "As a condition of
continued United States export of source rnaterial, special
nuclear material, production or utilizaticn facilities,
and any sensitive nuclear techrology to non-nuclear-weapon
states, no such export shall be made unless IAEA safeguards
are maintained with respect to all peaceful nuclear activi-
ties in, under the jurisdiction of, or carried out under
the control of such state at the time of the export."”

Austria and the non-nuclear weapons state members of
the European Atomic Energy Community are Parties to the
NPT and, thus, have agreed to accept IAEA safeguards with
respect to all their peaceful nuclear activities. All
peaceful nuclear activities of these countries are cur-
rently subject to IAEA or EURATOM safeguards.

Therefore it is the Executive Branch view that this
criterion is met with respect to Austria anc the non-
nuclear weapon states of the European Commun.ty.

As France and the UK are nuclear weapons states,
this criterion does nct apply to them.



3. Additional Factors

'£ A. Safeguards Implementation

i

* The IAEA Secretariat has noted in its Special Safe-
guards Implementation Report that with regard to nuclear
material subject to IAEA safeguards, while some deficiencies
exist in the system, no diversion of a significant gquantity
of nuclear material was detected in any of the 45 states in
which inspections were carried out. Although recognizing
the need to correct existing deficiencies in safeguards im-
plementation, the Executive Branch has no reason to believe
that the IAEA Secretariat's report is not wvalid. In the
light of this and other factors associat2d with the proposed
export, the Executive Branch believes the framework of com=
mitments, ass'rances, and safeguards is adequate for the
purpose of this export.

B. Special Non-Proliferation and Other Foreign Policy
Considerations

None.



4. Inimicality Judgment
E Based on review of the proposed export it is the judg-
= ment of the Executive Branch that the proposed export will
e not be inimical to the common defense and security, and that
i the license should be issued.



