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COMMISSICNER ACTION

For: The Commissicners
From: Hareld R. Denton, Director
Office of Nuclear Reactor Regulation
William J. Dircks, Director .
Office of Nuclear Material Safety and Safeguards
Thry: Executive Cirector for Dpera:f:ﬂs,; /}45:21-
Subject: ANTITRUST REVIEW PROCESS FOR C?ERA?fﬂG

LICENSE APPLICATIONS

Purpose: 1) To obtain Commission acorcval of a delegation
of authority for determination of "significant
changes"” at the cperating l1icense antisrust review
stage, and 2) to inform the Commission of revise
antitrust review orocedures for ocerating license
acplications implementing the propcsed delegaticn,
fnciuding provisions for netifying the Commission as
to all Szaff determinations of whether "significant
¢hanges" have ¢ccurred.

Catecory: This paper covers a mincr policy matter. Resource
estimates are lategory 1.

[ssue: Whether the Commissicn should delegate to tne Staff
the autherity %0 determine whether “"significant
changes” in a licensee's 2ctivities nave cccurred
subsequent t9 the previgus antitrust review Sy the
Attorney Genaral ang the Commission., A detarmination
that "significant changes" nas cccurred wouid initiase
ancther review By the Attorney General in <sonnection
with the operating 1icense application.

Contace:

Rodert :. Woed

452-2336

//

SOAU I(pa- //

810 ATTACHHENT ©



Discussion:

R

A. Delegation of Authority for Determining
Teignificant uhanzes”

Section 105¢c of the Atomic Energy Act of 1954, as
amended, provides for a two-stage antitrust review
by the NRC. The first stace is conducted as part of
the NRC's review of an application for a construction
permit. This initial stage irvolves the principa)
NRC antitrust review and sarves to identify any
antitrust problems early in the licensing process.
During this initial stage, the Attorney General is
consulted and renders advice as to whether the ac-
tivities under the license would create or maintain
a situation inconsistent with the antitrust laws.

In connection with operating license applications
that have had such an antitrust review a1t the con-
struction permit stage, Secticn 105(.)(2) of the
Atomic Energy Act of 1954, 2¢ amended, provides for
a second, Timited antitrust review by the Attorney
General in those cases in which the Commission
determines that "significant ¢hanges" have oscurred
subsequent to the previcus review by the Attorney
General and the Commission,

The NRC Staff is seeking Commission approval to
modify current internal procedures with regard %o
the making of a cecision on whether "significant
changes" have occurred. Currently, an outside
party, an applicant, or the NRC Staff may request
the Commission %0 make the "significant changes"
determination, See Houston Liahting & Power Co.
(South Texas Project, Unit NOS. | and 2), LOCKat
Nos. 50-4%8A ana 50-48%A, § NRC 1303, 1318-1319
(1977); Texas U%silities Generastine Co. (Comanche
Peak Steam tlectric Stazian, uLnize | and 2) Dockes
Noes. 50-4435A and 50-448A, 7 NRC 3850 (1978). [F this
determination is made, the Staff then requests
advice from the Attorney Gensral gsursuant %2 Sectian
105(c) (1) of the Atomic Energy Act of 19354, as
amended. The Staff proposes that the Commission
delegata the 2uthority to make "significant changes"
determinations o the Staff.
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The pros and cons of this proposed delegation ure as
follows:

Pros:

1. The proposed charge follows the Commission's
suggesticn in South Texas, suora at 1318, wnere the
Commission stated: ~1he making of a 'significant
change' determination triggering a2 referral to the
Attorney General for his advice on its antitrust
implications is a function which could and perhaps

should be delegated to the regulatory staff."”

2. A "significant changes" determinaticn is a
threshold determination which would trigger seeking
formal advice from the Attorney General, It is not
a firal determination that an NRC antitrust hearing
must be held. That decision is made by the Commission
after rec2ipt of the Attorney General's advice.
Thus. the Commission, while removing itself from
making the "significant changes" finding, would not
be removed from subsequent consideration cf an
operating license antitrust review and, possibly, &
hearing.

The Commission, which may ultimately adjudicate an
appeal pertaining to the antitrust operating license
review, would also be relieved from having to make 2
finding of "significant changes” early in an operating
1icense proceeding. This would insure that the Com-
mission would hear the apoeal without any predispo-
sition toward the activities under scrutiny.

3. The Staff's initial review and its informal
contacts with the Department of Justice provide it
with the factual basis to make a "significant changes"
determination. Any determinaticn by the Commission
has been and would continue to Se basad o some
extent on the Staff's recommendation.

4. In effect, the Staff already makes a dec.ermination
in those cases where it believes "significant changes”
have 10t occurred, by not recuesting from the Commissieon
"gigniTicant changes" determinaticns. The croposed
delegation gives the Staff the authority to zetermine
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that "significant changes" have cccurred. Concomitantly,
the revised OL review procedures provide for notifying
the Commission whenever any determination on “significant
changes" is made, including the situation where 1

request for a determination is made of the Staff by

a third party.

5. The proposed change would make NRC operating
license antitrust review procedures parallel 2 the
construction permit antitrust review procedures,
par‘icularly as to the Staff itself requesting
advice from the Attorney General.

Cons:

1. The proposed action would delegate authority for
determining "significant changes” to the Staff. As
stated above, the Commission would retain the same
authority over the OL revicw Luc* it has for the CP
review, but would be delegating the triggering
determination to request the Attorney General's
advice.

2. In Comanche Peak Steam Electric Staticn, suora,

the Commission deciced tc make the "significant

changes" determination itself. There, the Commission
reasoned that this would “,..[expedite] the hearing
process in crder to reduce as far as pcossible any

delay in the licensing of the Comanche Peak facilities.”

3. The Staff would be a party to any operating
1icense antitrust hearing in the event that such a
hearing was deemed necessary. Thus, it might de
argued that the Staff's neutrality in making the
prior "sicnificant changes" determination would be
o ffected.

8. Prcoosed Operating License Antitrust Saview
Procedures

Currently, the Staff has informal internal orocedures
which provide it with information %0 aid irn de.armine
ing whether "significant changes"” in 3 1icencee's
activities have occurred. The primary process for
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gathering informaticn for the preliminary NRC operating
license antitrust review and for making such a
determination is the review of the submittal by the
applicant of information specified in Regulatory

Guide 9.3. Although applicants have voluntarily
provided the information specified in Regulatory 1/
Gui“e 9.3, suomittal of such information is optional.=

Notice of receipt of this operating license antitrust
information is not published in the Federal Register,
nor is tnere any reference to antitrust matters in
the published notice of receipt of an operating
license application covering health, safety and
environmental matters. The NRC learns of potential
antitrust problems at the operating licen: : stage
through its analysis of Regulatory Guide 9.3 information
submitted by the applicant, through its informal
contacts with the Federal Energy Regulatory Commission
(FERC), through intentional or fortuitous relay of
information to NRC Staff from outside sources. or
through reports in trade publications or rews media.

To increase the probability ¢f receiving €411 and
reiiable information germane to NRC's operacing
license antitrust review, %o provide a forme. and
consistent mechanism ¥for obtaining comments #rom
interested parties during the operating license
review, and to foster the Commission's genera)
policy of encouraging greater zublic participation
in the licensing process, the Staff has revised and
proposes to impiement procedures for operating
license antitrust reviews. The revised procadures
are paraliel to procedures currently used for constructic-
permit antitrust reviews. These revised procedures
provide for the publication in the Federal Register
and appropriate trade publications of a separate
"Notice of Receipt of Antitrust Information." This
notice will invite interested persons %o submit

1/ The question of whethar tnhe specified information in Regulatory
Guide 9.3 srould be inccrperated expiicitly in NRC regulations
is being 2<amined by the Stafé,
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Recommend-~tion:

Coordination:

-

comments concerning antitrust matters to the NRC
within 30 days of sublication, Any such comments
will be considered by NRC Staff during its conduct
of the antitrust review. The revised procedures
also include provisions for Staff determinations of
"significant changes" and for notification of the
Commission and cther appropriate parties, depending
on the nature of the Staff's determination.

This action invoelves no new resource requirements.

That the Commission approve the delegaticon of authority
to the Staff (the Director, Qffice of Nuclear Reactor
Regulation for reactors and the Director, Cffice of
Nuclear Material Safety and Safeguards for production
facilities) for determinaticn of "significant changes”
during cperating license antitrust reviews as indicated
in draft in Enclosure il.

Note that Staff will initiate augmented antitrust
operating license review orocedures as described in
Enclosure | when and if the Commission approves the
proposed delegation of authority.

Note that no rulemaking is contempla‘tec for this
action at this time. mowever, in the near future
conforming changes will be mide to the regulations
in 10 CFR Part 1, "Scatement of Organization and
General Information.”

The Office of the txecutive Legal Cirector ~oncurs
with this paper.

i 3

Jen ....R, Uirector

“uclear Reactor

":<s, frecior
lear Materdal
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Commiseioners' comments should b2 provided directly to the Qffice of the Secretary
by ¢.0.b. Friday, June 8, 1979.

Commission Stafs Office coments, if any, shouid te submitied to the Commissioner:
NLT June &, 1979, wi*h an informaticn copy to the Office of the Secretary. If <hs
paper 1s cf such a nature that it requires additional time for analytical review
and comment, the Commissioners and the Secretariat should be aporised of when
comments may be expected.

DISTRIBUTION
Tommissioners

Commission Staff Qffices
Exec Dir for Operations
Regional Offices

ACRS

Secretariat
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ENCLOSURE [
OPERATING LICENSEZ ANTITRUST REVIEW PROCEDURES

-

Upon docketing of an application for a fac111ty operating license,
the Office of Nuclear Reactor Regulation (NRR) or the Office of
Nuclear Material Safety and Safeguards (NMSS), as appropriate, will
cause t0 be published a "Notice of Receipt of Cperating License
Application and Request for Antitrust Information" in the Federal
Register and in appropriate trade journals. This Notice would
invite . - submittal to the NRC of comments or information concerning
the antitrust aspects of the application to assist the NRC Staff in
determining whether significant changes in the licensee's activities
or proposed activities had occurred since the completion of the
antitrust review at the constructicon permit stage, pursuant to

Section 105¢ of the Atomic Energy Act of 1954, as amended.

Copies of the facility operating license application, including the
antitrust information provided by the applicant under Regulatory
Guide 9.3, will be transmitted to both the Office of the Executive
Legal Director (OELD) and to the Antitrust and Indemnity Sroup of
NRR (AIG) for review to determine whether there have been any sig-
nificant changes since the completion of the antitrust review at
the construction permit stage. Zach of these reviesws will take
into account comments ¢r infgrmation rec2ived in response to the

.

published Notice and 31so any infermation regarding the apciicant

.- . »~
T T T P e wms - - - - . @i
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Upon completion of its review; AIG will transmit the results to
QELD together with a recommendation as to whether or not there have

been significant changes. OELD will then complete i%ts own review,

f, as a result of their reviews, it is concluded that there have
been no significant changes since the completicn of the antitrust
review at the construction permit ;tage. a document in the form of
a8 finding will be prepared jointly by DELD and AIG for the signature
of the appropriate Office Director (NRR or NMSS). This document
will set forth the bases for the finding. Copies of this doc.ment
will be sent to the Commission and to the NRR or NMSS licensing

project manager for the facility invelved. Copies of this document

will alsc be sent to those persons providing corments or information

in response to the Notice, and to the Washington and local public

cocument rooms,

1f, as a result of their reviews, it 1s concluded that significant
changes have occurred since the completion of the antitrust review

at the construction permit stage, & dozument in <he “orm cf 2

>
‘9 ang

I~
-
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finding will be prepared jointly by

\

of the appropriate O0ffice Director INRR ar NMSS)., This document
will set forth the bases for the finding. This document together
with a copy of the application and the information susmitiec unfer

. , : ;
Regulatory Guide 9.3 will be transmiztes 0 the Attcrney Gener:l By
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OELD with a formal request for antitrust advice, pursuant %0 Section
105¢(1) and (2) of the Act. Copies of the Office Director's finding
and the request addressed to the Attorney General will be transmitted
to the Commission, the NRR or NMSS licensing project manager, those
persons providing comments or information in response to the Notice,

and to the Washington and local public document rooms.

If a finding is made by an Qffice Direc*ar that there have been no
significant changes since the completion of the antitrust review at
the construction permit stage and there is a subsequent request
from a member of the public for a determination that signifizant
changes have occurred, then the finding will be reevaluated by QELD
and AIG fn Tight of any new information contained in the request.
If, as a result of the reevaluation, it is determined that there is
no reasonanle basis for changing the 0ffice Directar's finding,
then the Office Director shall deny the request, stating the
reasons for the denial, and will so notify both the Commission and
the requesting party. Copies of the notification shall also be
transmitted to the NRR or NMSS iicensing project maniager, and to

the Washington and local public document rooms.
-

[f, however, 25 3 recyult of *he reevaluation, it i3 determined that

there is a reasonadle basis “or changing the 0#%ica Director's
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finding in 1ight of the new information contained in the reques.,
OELD shall so inform the Attorney General and formally request his
antitrust advice, pursuant to Section 105c(1) and (2) of the Act.
Copies of the revised 0ffice Director's finding along with zopies
of the Ticense applicaticn, the {nformatfon submitted under Regula-
tory Guide 9.3, and the information and request received from the
member of the public shall be transmitted to the Attorney General.
Copies of the revised Office Director's finding and the request for
advice addressed to the Attorney General will be transmitted %o the
Commission, the NRR or NMSS licensing project manager, the re-
quegting me.rber of the public, and to the Washington and local

pubiic d¢cument rooms.
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MEMORANDUM FOR: Harold R. Denton, Director
Office of Nuclear Reactor Regulation

William J. Oircks, Director
Office of Nuclear Material Safety and

Safeguards
FROM: " Joseph M. Hendrie, Chairman
SUBJECT: DELEGATION OF AUTHCRITY TO MAKE “SIGNIFICANT CHANGES"

DETERMINATION FOR QPERATING LICENSE ANTITRUST REVIEW
The Commission hereby delegates the authority to make the "significant
changes" determination under Section 105¢(2) of the Atomic Enerqy Act of
1954, as amended, " U.S.C. $2135:(2), for the purpose of cbtaining the
Attornev General's advice pursuant to Section 105(c){1) of that Act to
either the Director, Office of Nuclear Reactor Regulatioen (for reactors)
or the Director, Huclear Material Safety and Safeguards (for production
facilities), as appropriatz. This delegation is mad: in cennection with
the revised Operating License Antitrust Review Procedures (attached to
thiz Memorandum) which shall contra] the method cf determining whether
there have Seen "significant changes" in the licensee's activities or
proposed activities subseguent to the previous antitrust review Ly the
Attorney General and the Commission in connection with the construction

permit.

Josech ', Herdarie
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