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DISCLAIMER .

This is an unofficial transcript of a eeting of the United States
Nuclear Regulatory Commission held on Tuesday, 5 June 1979 in the
Commissions's offices at 1717 H Street, &. W., Washington, D. C. The
meeting was open to public attendance and observation. This transcript
Las not been reviewed, corracted, or edited, and it may contain
inaccuracies,

The transcript is intended solely for general informational
purposes. As provided by 10 CFR 9.103, it is not part of the formal
or informal record of decision of the matters discussed. Exprassions
of opinion in this transcript do not necessarily reflect final
determinations or beliefs. No pleading or other paper may be filed
with the Commission in any proceeding as the result of or addressed
to any statement or argument contained herein, except as the
Commissicn may authorize.
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UNITED STATES OF AMERIC

NUCLEAR REGULATORY COMMISSION

PUBLIC MEETING

DISCUSSION OF SECY-79-319
HEARING BOARD REPORT IN CLEARANCE RULE PRCCEEDING

Room 1130
1717 H Street, N. W.
Washington, D. C.
Tuesday, 5 June 1979
The Commission met, pursuant to notice, at 1:45 p.m.
BEFORE:
DR. JUSEPH M. HENDRIE, Chairman
VICTOR GILINSXY, Commissioner
PETER A. BRADFORD, Commissioner
JOHN F. AHEARNE, Commissioner
PRESENT:

Messrs. Murray, Bickwit, Stoiber, and Snyder.

Ms. Nordlinger.
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CHAIRMAN HENDRIE: Let us start.
The subject this afternoon is the report of the

Hearing Board in the clearance rule proceeding. The counsel's

office has prepared a memorandum on the subject, and I guess is

prepared to point out to us where we are and where we might
go on this subject.

Perhaps I would do best in introducing the subject,
simply to let Carl start.

MR. STOIBER: Marjorie Nordlinger was the lead
attorney on this, and if it's acceptable, she can take just a
few minutes to run through the alternatives presented in the
paper and make a few short comments.

CHAIRMAN HKENDRIE: Marjorie, why don't you also
include a historical paragraph, pointing out where it all
started and what brings us here.

MS. NORDLINGER: Well, I did include a few dates.

I tbzught they would be of interest.

On March 17th of 1977, we published for public

comment a proposed new Part 11 of the regs, and that would
require certain persons w;:h access to or control of special
nuclear material to have security clearances, and the rules
established the criteria to determine elicibility for such a
clearance.

Then, due to the extent of public interest, on
Cecemter 28 of 1977 the Commission published notice that there
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would be a hearing, and that notice enumerated seven matters
or issues that the Commission deemed of particular importance.
Cn April 7th of '78 there was a notice of the appointment of
the Board, and following that the Board took over. It set up

procedures which allow-' for the presentation of written

testimony. And then there were hearings on July 10th, 1llth and,

12th, which were in the main presentaticns of responses to the
Board's gues‘’iocning.

The record closed on September 22nd of 1978, after
allowing for concluding statements, requests for cross-
examination .and so on.

You might want to no%e that ,ust before the clese
of thn hearings, on August 31lst, the Commissicn asked the
Board, in addition to providing a summary of the record, to
give its recommendations on whether or not the proposed rule
should be adopted and provided that the Board cculd give some-
thing more than just a yes or a no answer to that, but would
elaborate and say to what extent certain parts of the rule
might be adopted or what kinds of changes would be mace.

The Board's report was originally expected within

fu

1378, but there was scme slippage and it was filed on April 2n
of '79. And as you kncw, the Ccmmission was at that time
somewhat embroiled in other matters, and scmehcw or anotner

we seem now :to be discussing what to 4o with the rercrt up

until today.

—
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The report recommended that the rule nc:. be adopted,
and .t based that recommendation on a discussiorn of some of
the issues that the Commission said should be cealt with in
the hearings, but principally the Board seemed t¢ feel that
there had been a failure on the part of the staff adegquately

to establish a need for the rule.

COMMISSIONER GILINSKY: Coces this apply to clearances

for reactors as well as to tlie fuel cycle?

MS. NORDLINGER: Yes.

COMMISSIONER GILINSKY: They felt the need was not
established in either case?

MS. NORDLINGER: They separated it, and most of the
discussion was related to the need for reactors.

COMMISSIONER GILINSKY: I thought, if I can find it
here on the fuel cycle case, they indicated no view here on
access authorizations for individuals who might have control
over special materiai in fabrication plants and cther such
cases.

Does the rule distinguish between the fuel cycle
and reactors?

MR SNYDER: ©Not as presently drafted,

belisve,

is, you asked them for a recommendation.

- - 2 " s 2 . ] ‘ 59
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COMMISSIONER AHEZEARNE: ARG Ti acaressed The DULK
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of the people.

COMMISSIONER GILINSKY:

recommendation on the fuel cycle?

MS. NORDLINGER:

COMMISSIONER AHEARNE:

bulk, the major issue, the very large number of people.

MR. SNYDER:

that don': have clearances right now that are in our licensed

fuel facilities.
COMMISSIONER GILINSKY:
major problems are.
COMMISSIONER AHEARN™:
“e said

rule specified that.

proposed rule.

pecple in. Or I should say, you set up the proposed rule.

MS. NORDLINGER:
the problems so far.

Furthermore,

I can't respond.

There's a miniscule number of people

The proposed rule swept a very large number of

You have identified only cne of

the Board seemed to

Why is it they made no

I said they addressed the

But still, that's where the

I don't think that the proposed
|

address the impact of the

feel that the

hearings had failed sufficiently to examine what might be

alternative programs,

and that t!

.-

is was in part or larcely a

1 1 : 5 1ad P oy
result of an analysis that led tc the conclusion that the
\IRC co \‘d not v-v»\\/--: Ae £s own program but had to Gal,cw the
. -~ - - e - - r;-_-n..ll r -~ - - - b - - -
aragram astab shasd by +ha :ecpa>=.—-, AL Temm e m"l 3 WOl -~
e ez = e .= 2 - eaa s e PRS- shaala
< . 3 < =
seem to be related Both te a discussion ©f alternative
- -~ & - - - .- ‘I.Q - s
pregrams and o a :iscussion of the criteria that would Le
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used under an access program.

So that the Board seems to suggest, through its
report, that the view that the Commission is not able to
establish its own criteria and must follow the Secretary of
Enargy led to an insufficient examination of alternatives,
both in the larger scale of what other possible forms an
approach to safeguarding these materials could take, and alsc
with respect to both the specific alternatives in dealing with
the actual criteria if it were established that a clearance
program based on a field, a background checkup, should be the
best route to follow.

And there were a few other small points that the
Board also felt had not been fully addressed during the
proceedings.

We, after reading the Board's report, felt that the
best thing to do at this stage would be to ask for the staff's
comments on the report, and to see whether or not the staff
felt that there had been an adeguate presentation that the
record was sufficient for a rule, admitting or allowing at
that point that there might be possibilities that the staff

would want ‘o add to the record, and that then we might call
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COMMISSIONER AHEARNE: I guess I'm sort of puczled

by that, because we set up a Board and they addressed in part -%
the pecple that were parties to it were the staff, and they i
addressed the issue and corcluded that there was inadeguate !
information presented to make the case for the rule. And so f

I'm a little puzzled by why we would go back toc one of the

parties and say, well, do you agree with the Board.

MS. NORDLINGER: Well, this is an informal rule-

making, Commissioner Ahearne. And we cid not commit ocurselves,

so far as I am aware, to llowing tne reccmmendations of the

Board.

- COMMISSIONER AHEARNE: No, my guestion was more,

do we think that the Board was inadegquate in their review?
MS. NORDLINGER: Well, I'm not prepared to answer

that question. But I did think that it was possible, given

the fact that the sta.f's performance was brought into

guesticn, that they might want an opportunity. An le it !

seemed that it would be possible to invite the comments of .

all the participants at once, which has been done, for instance,

in the S. 3 prcceeding, I believe, in this case because the
staff's performance was mere at issue, or that was where the

saw sesemed o

"
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staff had to say, because that was really where their interest
was going to lie.

COMMISSIONER AHEARNE: But I guess my guestion would
be, it appeared to me in reading it that the Board had made a
very specific recommendation based upon the conclusion they

reached. I thought the conclusion they reached was that =--

they had two parts: one was the.= was an inadegquate justifica-

tion; but then the second part was, the crux of the issue was
whether or not we were required to use the DOE standards. If
the answer is yes, we are required, then consideration of
other alternatives, they said, didn't make any sense. And we
could either accept those standards or else go for other
legislation or get DOE to change the standards.

If the answer was no, then there was an opening
ground to consider ternatives. And their reading -- I thinXk
they say in here that the staff admitted that they didn't -~
on the last day of the hearings, the staff aédmitted that they
didn't really consider alternatives, they didn't evaluate
alternatives against the DOE.

And the Board gca2s on to recommend that the Commis-

sion ask its staff o evaluate that legal gquesticn: Do we or
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involved, and did the Board reach the correct conclusion, since
|
the Board specifically recommended we do something. And I |
I
thought we had to face that guestion. '

MR. BICRWIT: The Board also concluded that it was

not addressed to the extent that they would have liked to have
seen it addressed.

COMMISSIONER AHEARNE: Well, I would, as a% least

one member of the Commission, I would turn to my general
counsel and ask. A Board has recommended the address of a ‘
legal gquestion. I would turn to them and ask them to address
that legal gquestion, because in some sense the other element
of the legal part of the Commission staff has already addressed
that question.

MR. BICKWIT: The Board concludes they haven't

addressed it adegquately.

COMMISSICNER AHEARNE: Right, but they have nddressedi

it and provided their advice to tae staff, who then went into |

!

: : |
this hearing.

MR. BICXWIT: I think it is a small point. I agree

with you that you ought to have the Henefit of the gene:ral

counsel's office judgment. But it seemed to us that i would

"

be help

sv 1 - 2 . b= . - N - =
gl in rendering that judgment to jave a staff

analysis.
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] analysis of whether or not we are required?

|
|
2 MR. 3ICKWIT: Yes, as part of an additional presen- |

3| tation.

‘COMMISSIONER GILINSKY: Are we basically talking
about clearances for reactors? Because from what Bernie tells
¢/| me, the fuel cycle is effectively covered.

7 : MR. SNYDER: I don't know how effectively it's

8 covered. But I think in terms of numbers, there is a very

9 high percentage.

10 . COMMISSIONER GILINSKY: In the process of assigning
n that security classification to the fuel cycle.

lzr MR. SNYDER: 'That was approved by the Commission.

13|| It was back three or four monchs ago.

14 COMMISSIONER GILINSKY: That only deals with

15 | information.

16 | .~ MR. SNYDER: Yes, sir.

{
‘7! CHAIRMAN HENDRIE: That is, we declared that things
18ll like safeguards -- accounting information, security plans,

19| Physical security, associated studies in connection with those

20 materials at fuel cycle facilities == to be national security

— . . )
71 information, and anybody that must have access must have a
2 Y
|
72 | cliearance
|
‘ ~ it T . re— o - -t = 3 % - i aals (%3
77 COMMISSIONER AHEARNE: It was in that context that -

14 we found that most ¢f the pecple already there have that
J2-Fegera Seporters, 'n¢
1§ national clearance.

421 290
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I! COMMISSIONER GILINSKY: Presumably pecple working
l there know where all the material is and they're already
|

31 covered by this.

{
4! MR. SNYDER: ©No, no. That is for information.
5% CHAIRMAN HENDRIE: Hold on. It is for information,
ét not access to material.
7! MR. SNYDER: It is not access to material and

3!l production on the floor. That is what this 1s about. This

9 is access to physical materials. That is why. They tend to

1oL overlap, but they are two separate things. It wouldn't neces-
1" sarily follow that a man whe has clearance to access for

12 information would have access to the material.

13 COMMISSIONER GILINSKY: I guess I always locked at
14§ it the other way, that we had an opportunity to arrange for

153 clearances to cover access to material; I felt that would

15} cover access to information.

17i MR. SNYDER: A production worker doesn't necessarily

18 | have access to all of the security plans.
COMMISSIONER AHEARNE: But a production worker at a

20 fuel cycle facility, does he nct have a clearance?

21 CHAIZMAN HENDRIZE He may or he may not
]
:zi MR. SNYDER well, if they are a DCEI ceontractor,
|
;:? chances are ten to cne that ne will
!
24 | COMMISSICNER GILINSXY: Well, there's some.ing to
2¢'| be said for just a single systen.

t ice ~egerat Reporters, 'nc
|
-
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CHAIRMAN HENL. <: Well, we've always agreed that if
there were gJoing to be clearances at fuel cycle facilities,
because most of those that deal with special nuclear material,
with the highly enriched material, are DOE contractors, and
there the Department of Enercy requires clearances of its
contractor employees to have access to that material. So that
means that a large body, if not all, of the employees of these
facilities get cleared because of that reguirement. And we
have always agreed that if the residual group of .oyees at
these facilities that handle sensitive material were to be
the

cleared for any reason, that it would o2e the same system,

national security system. I think we've always agreed.

Now, at the moment there is the regquirement in a
fuel cycle facility, to the extent there are DOE classified
contracts, that the group of employees that tcuch theose be
clearéd. Then we have said {
material accounting information is classified. §So here is
another group who may =-- who may not be completely identical
with the first group, but an additional circle, you see, in
which there has to be cleared.

get evervbedy at a fuel

S

- s - ' % b |
cycle facility who is a regular employee.
RANMMT T - I DATE o -~ -
COMMISSIONER AHEARNE: It scunds like 1t gets
’ 5 - - ~ - -~ 4 =Y -
avervbocdy whe has either access to material or access to

T - D
- - .,'.."3.3 -—dr..

security plant information andl

|
|
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1 CHAIRMAN HENDRIE: No, because if it is not DOE !
2 hydrogen-enriched macerial, if it's on its way to Fort St. Vraiﬁ,
3| for‘instance,.it doesn't fall under either cf these things. In{
4 order to get that last group, why,'you have to have clearances
$i| for access to special materials. | |
6 COMMISSIONER GILINSKY: I guess I propose that we

7 solve that prcocblem and separate it from reactors.

8 ZAIRMAN HENDRIE: I think whatever we do in cerms

9 of going forward with this initiative or tihe offcpring initia-

lOi tives, indeed, that it ought to be separated. In many ways
1 ' it was = odd off:pring included in here, because of the
12 general phrasing of the proposed rule. But this proceeding

13I has essentially not dealt with those remaining relatively few

14 employees at fuel cycle facilities handling sensitive materials

15! in any substantive way that I know of.

16 And as a ma‘ter of fact, because the record and the |

17 recommendations fo the Board here run so much to the reactor

18| side, you could either start another proceeding or have a

19/ notion that the Commissicn has the authority to

i

ust go ahead

20 and say national security clearsaces for access to material in

. ] ~ ‘
21| these facilities
!
{
|
- -~ * 3 Y R - - - ~
22 || That is, think we could separate that junkX Qut anc
|
21 - . 2 1 1
23 just 3¢ ahead and implement iz, and I doubt that there would
i
|
|
e | .
¢4 ! be mucha.
s¢e-Fadery Reporters, Inc. |
“e -~ - - = . ! -~
- MR. MURRAY Mr. Chairman, although the Zcarc 4dicn T
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1 focus much attention on the fuel cycle facilities, the evidence
in the record is encrmous on fuel cycle facilities.

33 CHAIRMAN L.NDRIE: I should have said that. I'm

4 sorry, I should have said that. What I meant was that the

5 | comment to the contrary is essentially, is very limited. The

64| Board hasn't said don't do that.

7 COMMISSIONER GILINSK : I guess I'm rather surprised ;
3 that the Board concluded to have no recommendation on the fuel i
9 cycle clearances. I find that rather astonishing. |
ioi CHAIRMAN HENDRIE: I think they saw it as more of
ll: one package,'and the major part of the package seemed to them
12: to have problems with it. So they felt unable to deal with
it,
COMMISSIONER GILINSKY: Well, it makes me wonder

15 what they wer. doing if they couldn‘t separate out the two '

16! pieces.

17 ' COMMISSIONER AEEARNE: What were you people doing

when you put out that rule® You put cut a rule that ilumps all

these pecple together and asked the Board to analyre that. I

0

20 | just read the Federal Register notice that is the instruction

1 . - ’ - ] .. . L 2 1
211 to the Board, and it coesn t say: Here is this small group
i
!
-~ -H'ah - - " e - T csirmt ) ame rhoaca =heaan
22 1 which are the megst 1mportant cnes. It just lumps these tar=e
h | s - % - - : - - - b
213 classes tocether, the third class Selng transgortacica pegpie.
|
- R =l L LTk S o T ol - ooy - T » = ~ - Lol B4
24 CHAIRMAN HEMORIE: I think, as I ksep ccmmenting, 4

Aze-Federal Reporwers inc

-~ 3 . a s o ey - PR geap B i . ’ - - b I d s A A
25 have a hin Ssight, practically incemparable nin sight. And
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it's clear that at the time we asked them--you remember, we 1

i

|
2|| added the recomuendations request at a later stage, and I

|

: daresay at that time if we had gone on and elaborated a little .|
4| bit and said we would really like to have those recommendations
separated in terms of the various kinds of facilities, that
5 ther we would have gotten that sort of response.
7 COMMISSIONER AHEARNE: The report indicates that the
3 staff ha! indicated there were just a2 very few pec:. = involved.
9 MR. MURRAY: I think one explanation for why they
10 were short of evidence on the fuel cycle side, notwithstanding
n the apparent error there, is that they had dumped all over the ;
12| criteria and the criteria are common to both.

13 COMMISSICI. 2R GILINSKY: My recommendation would be

14 to fix up the fuel cycle side and set the reactor part aside. |

15 COMMISSIONER AHEARNE: Doces anyone kncw what this

15i un;t_-se.of uncovered people are on the fuel cycle side? f

17 | 4R. MURRAY: It is prcbably no more than a couple of |
u ‘

18 | hundred.
19 VOICE: It is about 25 percent of the pecple that

20/l are in the production side ¢f the fuel cycle facility. Now,

=-Federal Aeporters, Ing, |

25

21 I don't know in terms of gross numbers. I can't tell you.

|
2= 22| But it is around a couple of hundred.

-~ B
|

23 |
| 421 295
!

24 |
!
1
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MR. SNYDER: We have those numbers. We can get

them.
VOICE: Depending upon how that requirement is

written, though, we have to be very careful with regard to

these now 29 research and test reactors that we have discovered,

|

COMMISSIONER GILINSKY: We would have to include
all facilities above threshold gquantities.

VOICE: And those impacts may be beyond this
couple of hundred. »

MR. SNYDER: That wasn't considered in our
hearing.

COMMISSIONER GILINSKY: Well, we have a problem.
But they have a problem that they are fooling around with
plutonium and highly enriched uranium.

COMMISSIONER AHEARNE: The research and training
reactor was considered.

MR. SNYDER: But not to

thie extent =-- the Staff

has only recently identified a larger number. We used to

talk in terms of six, and now they're talking in terms of

five times that.

COMIMISSICHER AHEARIE Y¢u mean since the hearinz?

MR. SNYDER les It just came up a couple of
weeks ago.

COMMISSIONER CILINSKY I would draw a sharp line
be:ween the material problems and the resactor clearancas fcr
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18

facilities handling formula quantities of strategic nuclear

materials an ! those reactors which don't.

COMMISSIONER AHEARNE: Cgould I ask another back-

ground question, if I can, since I wasn't here when this rule
first went out to be addressed? What was it *that you hoped

to resolve?

CHAIRMAN HENDRIE: Well, among other things, there

were the questinns of implementation and what it all mearnt

under 355. One of the questions was: There, would not a

substantially more rigorous program of examination of the
antecedents of emplcyees who were in a position to be close
to vital areas be very useful?

And the thought was: Yes, indeed, it may be; but,

on the other hand, there was recognition that you then brought

another, I don't know, l5-cdd-thousand people under the

national security system, if these clearances were national

security clearances.

Now one time I managed to get, cn a mixed vote through
the Commission, a legislative propcsal to go up and establish

that authority -- under the law, to establish a clearance

¥

Program on a nealth and safety basis, primarily,

So that you
could adcpt your criteria for
have it

- -~ - : . . 1 : S
SeCcurity access to bLbuy material standards,

-~ e~ P ,
to Congress, but 1t

since
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the clearance part of it seemed to be the most controversial
area, we lopped that part off. The rest of it was that
proposed Part 147, which was resubmitted again this year and
is actually in the House Authorization bill as an amendment.

COMMISSIONER AHEARNE: So there was some concern in
the original putting out of the prcmulgation of the proposed
rule for the safety of reacturs?

CHAIRMAN HENDRIE: That was the primary thing.

MR. MURRAY: The origiral Notice of Proposed
Rulemaking contained the following sentence, Mr. Ahearne:
“These regulaticns are being prepared to utilize the personnel
security program as a.measure to protect against those
employed in the effective nuclear activity who might conspire
to steal or divert specialized nuclear material, or conduct
sabotage which would endanger the public by exposure to

radiation."

COMMISSIONER AHEARNE: So I don't think we can just
|
put aside =-- and I think if we are putting aside completely 5
the question of reactor clearances, I think that we are going
toco far.
I think we have to take scme fur her steps, and
so I would end up getting back to == and I'm not sure whether
it is a request to the General Counsel, or a regquest To the

~ b ] o b ] 3 y - L 2 " - »
seneral Counsel and CQOE, or a regquest that they review o

address tnat legal issue that the Board thcought was Iundamenta.
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to take that next step as far as reactor clearances are
concerned.

MR. SNYDER: I would like to remind the Cormmission
also that there have been some deferrals of things like pat-
down .ules for reactors pending the outcome of this.

CHAIRMAN HENDRIE: John, that gquestion we could
usefully have an opinion. I think we already have == I
don't know whether, I assume the comments of counsel that
they reflected the ELD's position, I don't know that there's
any question in going back and asking ELD: Do you agree with
what you said at the hearing?

MR. MURRAY: Well, we could probably provide you
with more comprehensive explanation in a concise fashion.

CYAIRMAN HENDRIE: Well, that is possible. But
I think if you're going to ask some more lawyers about it,
why maybe we ought to ask the crowd who hasn't committed
themselves and see if they agree.

They could always go and ask Jim what the better
reasons were, but it appears to me that that gquestion in fact
is a little narrower than it need be for our purpcses. It

was correctly phrased by the Bocard in the context of this

rule, because of the way in which the rule was phrased, whici
was to use 161(i) of the Atcmic Energy Commission autiority
for this clearance, and sa;y == and propese a rule taac said
reactor people have national security -learances under tae
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authority of 161(i) of the statute.

Now indeed it seems to me you could still ask, if
we went that way, do we have to conform to the set of |
eriteria that DOE uses? And I don't know how that comes out.
My guess i: probably "ye-~, 6" but that is a total layman's |
opinion.

COMMISSIONER AHEARNE: I think there is another
legal opiniot that says "no." |

CHAIRMAN HENDRIE: But it is a mucli less interesting
answer, to me, than thc¢ answaer to the following guestion or
questions: At this stage, with the Board having said,

Look, the rule as proéosed, at least as regards reactors,

does not seem to us to have been adequately supported, and

there are a number of problems, and we recommend you not rush
into this.

The Commission, nevertheless, has before it aspectsi
of trying to provide some reascnable framework in which people '
at commercial pcwer plants who have access to the guts of the
machine may reusonably be thought to be 2 stable and reliable
emplcyee of the operating organization.

Now vou don't need national security clearances o

' ' ) 4 . - - : < v e £
do that, a number of pecple have said. So guits apart Irom
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lines of the Board's recommendation, saying that employees
who have access to vital areas, there should be suitable
background screening by the employers, by the licensee who is
the émployer of these individuals?

And the rationale to this is, you would just as
soon they did not create sabotage, and thereby raise health
and safety problems, or questions outside the boundary of
the site.

Now maybe if che answer is "no, you can't do
anything like that unless there is something specific in the
statute,” why then I will think again. But it would seem to
me that under the general health and safety mandate, that as
long as we don't get toc close %o national security clearance
kinds of things and amplified and uniform application of
ANSI 1817, is it? would be a thing within our rulemaking
powers.

MR. SNYDER: The problem is, the ANSI standard
that we do invoke is nonuriforml = applied. And there are

apparently some difficulties in some cases.

CHAIRMAN HENDRIE: What would you think down at that

end, or at that end either?

~

1 s . TS 3 ! &
MR. MURRAY: I weuld think that the Supreme (Qurc
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Court seems to say that vou need specific autherization. I

don't think it is all that clear, Mr. Chairman.

CHAIRMAN HENDRIE: Can you get me out of that?

MR. BICKWIT: Not at the moment, no. 161(i) by

its terms does extend this kind of thing. There is no doubt

about that. But running into constitutional interoretations

can cause problems.

COMMISSIONER GILINSKY: Dces 161(i) give you

authority?

MR. .URRAY: We think it clearly doces. I was

suggesting the Chairman's point.

COMMISSIONER GILINSKY: Oh, I see. Apart from

161(1).

CHAIRMAN HENDRIE: Because if I go with 16;(i),
then I am hung with the answer to the-.guestiocn:
required to follow the criteria established by the old AEC
and now used by the Department of Energy in implementing

clearances under 161(i)?

COMMISSIONER AHEARNE: That's true, 1if you take

position. That's why I say we ought to ask,

the

it d

COMMISSICNER GILINSKY: These ars tile ones 1in

Are you then
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1, a vul. which just said "operating employees who have access
|
2|l to vital areas shall be" what? "selected"? "screened on the
3| basis"?
4 MR. MURRAY: 1If you're gecing to set up a clearance
L

program for these employees, I think you would have trouble

7| the Supreme Court, which seems to say that you need to have
8| specific authorization in these areas -- specific statutery
9| authorization.

10

|
|
|
!
6i unless you based it on 161(i), because of the decisions of
|
|
|
|
l MR. BICKWIT: By the way, I don't think the
! Commission ought to be basing its judgments on his reoresenta-
12 tions at this point.
13 MR. MURRAY: I put them before you with all

141 modesty.

15 MR. BICKWIT: Until others have a chance to ccmme t.
Mi CHAIRMAN HENDRIE: I recognize that. But for
'7; purposes of discussion, I think it is a helpful illumiaation
{
|
‘8; as to whether the problem areas may lie. Let me ask the
91 following:
|
20} The Commission, I wculd judge then, suppcse we
21| carie cut and said persons with criminal records, iacluding
22 two or more violations above a certain threshecld of severity,
23; B - -~ e - pem— 3 5 ert 1 T T T e o e mwm =D
[ ougat noct TO De emploved 1n vital arsas ¢t =CWer DLantTs/
24 . -
**1 I suppose, similarly, if we passed a regulaticn
2-Fecersl Reporters, Inc. |
28 ! - .
¢ saying that certifiably insane persons ocught not %o ke
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could distinguish between a reliability standard

employed at these plants, that would also run into precisely

the same authority?
MR. MURRAY: No, I think not.

a full-blown clearance program based in the traditional way

that those clearance programs are structured.

CHAIRMAN HENDRIE: Well, how abcut 1817, the ANSI
standard?

MR. MURRAY: That is a clearance program.

CHAIRMAN HENDRIE: What do we say in the regulations
now?s

MR. SNYDER: I think there is a reference to 1817.

CHAIRMAN HENDRIE: 1Is it in the regulations?

MR. SNYDER: I'm not sure.

ChRAIRMAN HENDRIE: Or is it in the standard?

MR. SNYDER: It is a P~g Guide, I guess.

CHAIRMAN HENDRIE: There. That solves the problem.

We will put it in the Reg Guide. That is not a regulation.

MR. MURRAY: Mr. Chairman, to the extent that you

on the one
that a

hand and a c¢learance program on the other, I think

reliability
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MR. MURRAY: Some of the things you mentioned were
in the nature o! reliability, and probably would be ckay to
set up as a standard, but they don't alcne constitute a
cleaiance program in the way tha* phrase is normally under-
stood.

CHAIRMAN HENDRIE: I guess I don't guite understand
the difference.

COMMISSIONER AHEARNE: As you say, there are at
least two legal questions. And one is: Can you set up that
kind of an alternaiive program using other than 161(i)? And
if the answer is "no," then there is also that cther gquestion:
Can you, in 161(i), do we have to pin ourselves to the DOE
standards? '

COMMISSIONER GILINSKY: There is also another
course which is to talk to DOE about these criteria. Have
they shown any interest in modernizing their criteria?

VOICE: ¢, presently do have that under
review, and we have met with them and discussed it. They
are taking another look at it, and they have a study to
look at that, and they are suprosed to get back to us shortly.

We don't knew how Juickly they will move.

VOICE: Mr. Commissioner, as of this morning

s - i £ oo - = r 3 - :

we expect a study from Battelle cn the criteria t£o come

M = . . - - ) : ~ N
within a month or s&., CZCE plans to loox at thelr inlormation
¢criteria regulations within a year, and then taelr access
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authorization regulations within the following year. So
within twe yeare DOE expects to have revised regulations.

hﬂl SNYDER: I have a feeling that two years ago
they told us they were going to look at that, at least two
years 2gv. |

CHAIRMAN HEND. ": Two years ago we were looking
at it, .0co. The problem simply is that it is one very
difficr .t proposition to write down a set of criteria for
what you are going to lock for in culling through a background
information on an individual and deciding does the indit .idual
then fall in or out of the acceptable category.

And no matter how you cut it, you're going to end
up with argument over those criteria. < nd maybe some of the
ones that were instituted a guarter of a century ago will
get a rewording and change. But I will bet yocu a cookie
there will still be a lot in there to give at least some
people agony and create difficult cases, and so on.

It just .s an awkward matter. I'm not convinced
that for reactor or plant employees ycu need gquite the same
sort of thing. At one point I thought that, well, ckay, if
this clearance system -- it is a system which is in existence.
I don't know, there must be a third of a million people who
have chese clearances now.

T e lr atnl 3
it seex £to be workable, out

4
0

r
m
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the only system £o:
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reliability of employees. Ard I'm perfectly willing to go
off in the direction of some of the industry standards on
reliability testing, or review of things that have been
suggested in this proceeding and in the literature on this
subject.

COMMISSIONER GILINSKY: Well, that is what has
been going on.

CHAIRMAN HENDRIE: It is what has been going on,
b.: I can see a certain .mount of difficulty lying before us.
If we establish requirements that utility operating organiza-
tions be staffed according to these kinds of measures, and
that requirement or =-- in guotes, now, you understand -- 1is
in staff positions and staff guidance,.and we decide that it
can't be implemented with the regulations because it is
illugal, I've got a notion that puts the Reculatory Guide
and the steff positions in some doubt as to their implementa-
bility.

So I don't think just saying. well, it's too hard
a problem to deal with in‘terms of regulations, in view of
the legal problem, so we will just forget it and let it
drift, in the terms of let the staff not tell us what they're
doing, but go ahead and do it, I don't think that washes.

S¢ 1 think we have to ceal with it in some way.

COMMISSIONE

Prw oy ATLITIOAMITS TE . ~ i - ) . T, d
HAIRMAN HENDRIE: There are these twe gquestions
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that we have sketched here about what legal sciwclars would
deliver up on the matter. And I guess there is a third
question I would ask, which is only partly legal, and it
relates to what Jim Murray said.

And that is: Could somebedy sketch out for us what
a reliability of the employee’s program would look like versus
a clearance program? So that we can see if indeed we perceive
any arguable difference between them, and then might find that
indeed a reliability of the employee's program is within the
authority of this Commission to write rules about? |

And then we could think about it along those lines.

MR. MURRAY: Mr. Chairman, we're not telling you
that you don't have authority to write a clearance proqgram.

COMMISSIONER GILINSKY: What i3 this hangup about
criteria?

MR. MURRAY: We believe that the better view is
that we probably have to stick pretty close to the DOE
critzria.

CHAIRMAN HENDRIE: Well, that is a thing =-

COMMISSIONER GILINSKY: We would be interpreting
them, in any case.

COMMISSIONER AEEARNE: That's true. But why caa't

o T
am Lo Taac,
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and I hope we can identify whatever that universe is that
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CHAIRMAN HENDRIE: That is a separable item.

COMMISSICONER GILINSKY: Why don't we deal with the
problem that we all agree really needs to be dealt with?

COMMISSIONER AHEARNE: That is part of the prcblem
that I hoce we all agree needs to be dealt with, and I think
we ought to do thau. And in addition, I think we ocught to
ask the General Counsel to tell us whether or not we have to
follow the DOE criteria.

I£, as I suspect, the answer might be not, then
there is a reasonable :i.%“ernative,

COVMLSSTOMNER GILINSKY: Well, let's do that.
Develop a p..an for dealing with the fuel cycle and ask the
General Co =21 whether we need to follow the DOE criteria.

COMMISSIONER AHEARNE: Because tiie Board has come
up with ¢ proposed reascnable alternative.

CHAIRMAN HENDRIE: Well, I must say, it seemed to
me that the Board was pointing in a reasonable direction.

Let's understand what we mean by "fuel cycle facilities."”

|
!
|

i

COMMISSIONER AHEARNE: I said, "facilities to handle|

strategic quantities.

COMMISSICNER GILINSKY: That is 5 kilegr s

1T
.y

acove.
COMMTISSIONER AHEARIE: In fact, the Board said
the reseéarch pecople agreed.

COMMISSIONER GILINSKY: Why would you treat them

!

]
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any differently?

CHAIRMAN HENDRIE: The Board said, "do something
different Eor'them,” as I recall.

COMMISSIONER GILINSKY: I don't think they address
this whole area very clearly.

COMMISSIONER AHEARNE: It said, "The staff stated
that it was their intention to apply the rule only to those
in research and training facilities that possess formula
quantities of special nuclear material, because most of the
effects of research and training reactors have agreed with

the prcposed revision. The Board recommends adoption.”

421 310
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| CHAIRMAN HENDRIE: You would propose to clear all
“ot the professcrs, students, and emplovees at a university i
l ‘

| research reactor who entered the facility,

COMMISSIONER GILINSXY: Anyone who had access &t¢ . :

lmaterial, yes, in the same way that a worker had access to it

(on an assembly line.

~

CHAIRMAN HENDRIE: Evea though the stuff is in the

core?

COMIISSIONER GILINSKY: Depending upon how it is
|irradiated. It depends upon whether in the view of our staff

|it can be taken out and used for explosiv. purposes. If it

—
>

]

|

}is relatively easy to do that, then it hasn't been highly
lirradiated. I would put it in exactly the same category as
|
{

o
e

|material in the fuel cycle facility.

COMMISSIONER AHEARNE: That is saying that as long

as the fuél is in that kind of status, you have to have special
precautions as to who gets access to it.

COMMISSICNER GILINSKY: Right. I mean what makes
professors any different than anybody else? Or students, for )

\that matter?

CHAIRMAN HENDRIE: It seems =0 me that when we talk

about safeguards of the rules and sc on, we said that stuf

"

| . \ - s ) b . - < 3 1T %= - T A2

that is in the core and has some level of activation falls outsids
+ Y el . - : . : 1 . - P

the rule. There was a discussion later on that increased the

s Feseral Aeporiers, e = s

' o ‘ o . ! - : -
number where there was concern that the peripheral elements in

| ' 421 311
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some of -- in many of the research reactors would not maintain |
100R at three feet radiation level, and then come under =-
bring those things back on to the upgrade.

COMMISSIONER GILINSKY: Well, we've cbviously got

to have some sort of criteria fur self-protecticn and material

that falls or one side of it would be treated the same as

fuel cycle facilities and the cther side of it wouldn't.
CHAIRMAN HENDRIE: Well, perhaps I delude myself

but I continue to see scme faint difference between irradiated

fuel in the ccre of a machine and the stuff along the

production line of a fuel material processing plant in terms

of steelability and usability and convertability and general

hazard to the public.

COMMISSIONER GILINSKY: I think that we have agreed |

that above scme level of radiation, that is the case.
1
COMMISSIONER AHEARNE: Do you draw that distinction,%
|
Joe, before the fuel is loaded into the reactor? |

CHAIRMAN HENDRIE: In the safeguards, as I recall {

|
the safequards rule, you would implement special provisions while

Y had the stuff on site and vou cranked the machine up. And
if you had more than a certain amount cn the i
- . you sent the fuel tack to the fabricater, 1
the vault.

-
-

t lcoked as though there were zcing &0

or
O

p ’ a1 2 3 :
work Jut reasconable accommecdations,
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until this latest ring around about radiation level and
maintaining that 100R per hour rate came up.

And I don't know where it all falls now.

COMMISSIONER GILINSKY: Jim, has spoken for the
LDE. 1Is there any overall staff view on this?

MR. GOSSICK: No, I don't think so, frankly. I have
not had the staff together to have a discussicn about this.

MR. MURRAY: We did talk to the staff on this
and anything I said is consistent with the staff's views.

CHAIRMAN HENDRIE: I think it would be useful to ook
at how a separated out fuel cycle rule might lcock, fuel cycle
facility clearance rule'might look, on the one hand, as a
draft. And for the rest, I thirkx somebody ought to crank away
on the three sorts of things that I've suggestad, sort of
starting at the narrowest cone, it seems to me. If we hang some
sort of clearance or other einployee approval procedure on 161 (i)
we do get the classic part 10 criteria whether we like it or
not? Yea or nay, or maybe, I guess. There is always a
possibility.

The seccnd gquestion is =--

MR JNYDER: Also, if ycua den't adopt that, what
criteria do you use?

CHAIRMAN HENDRIE: The second gue

bl
r
»
3
4
$?
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keeping in mind for rea
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- } | : 1 ¥ & : ]
anysiing about the bad sSaying, national SsecCcur.ty cla2arance =-

-k E,
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that makes me feel so especially good that we need that

nomenclature. An appropriate reliability program would do fine

create a difference between reliability programs and clearance

programs.

Is there some room under the statute that would give
us authority to put in right of rule with some rcguirements in
it for some review of employee reliability on health and safety
grounds and without hanging on this 161(i) iccess language.

And then, thirdly, the one =-- how could one shape o
explanation of a program which would be, in quotes, "a relisbility
program versus the clea;ance program of 161(i)." And is there --
can a difference be made that would be supportable and
on which one would feel that litigations =-- in which onc would
feel one's litigation risks were not all that large for being

overturned on it.

Because it seems to me that if the answer *o the
latter tw> questions is, yes, you can do, ycu could find that
authority and you could make that distinction and gc that way.
Then I think there is a direction %o go which is %he one the
becarc has recommended.

And we could then work further down that line.

Mr. Bickwit. Mr. Chairman, I thiak it would be
preferable %o have the staff tackle those juestions and %o put

v‘gnﬁ--l
LR e A -

its analysis on th

(i)
"

ather than ocur seexing the stall
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advice and then formulating our own analysis. And then for us

1 to give you our analysis based on the staff's analysis and

anybody #» ' se, any other parties to this proceeding who might
want to resf:nd ts it.

Mr. Murray. Whatever you wish, Mr., Chairman.

Ms. Nordlinger. Also, I just wanted to add that
our paper that I sent up made no attempt to recommend to the
commission what it ought to do about the board's report. We
were just dealing wicn the fact that there were certain
“rficiencies in it.

I think there might be some further question of

whether or not the commission is just going to adopt recommendati

of the board vith regard to some of the issues, psychological
testing and whatever, that I think require scme greater
examinaticn.

CHAIRMAN EENDRIE: I +think I need to know where I

stand with regard to these other questicns. Tf, for instance,

i it comes down that, no, you can't make a difference, then that

is worth arguing ultimately Setween a reliability program ana

a clearance program.

There's only one kind ¢f clearance program and the
only way you can -support it is 16l(i), and the only way that
vou can 4o that is to use tha Part 10 criteria and call it a

naticnal security clearance.

-

Then I think we scratch our heads and start thinking

on
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gsh 6 '; akout sort of new approaches. If the answer is yes, that it
2% looks like we could shape an approcach that would go that way, &
3: then I think séme of the questicns that you talk about arise ﬁ
‘! and then we would have to see whather we think the record in ;
si this proceeding would support those directions or whether we |
°‘wou1d, in effect, be launchin; a new venture upon which this
7Jrecord could always be used as a base and referred to, but
aIwhich would need to »e surnplemented.
¥ COMMISSIONER GILINSKY: 1Tt seems to me a national
w security program flows from executive order authority; whereas,
B 161(i) is a different sort of anima..
e CHAIRMAN HENDRIE: I may be using not guite the right‘
13 nomenclature. Every time I said national security clearance,
iy have meant a clearances under 161(i).
2 COMMISSIONER GILINSKY: I think an important distinct%on:
M here is the statutory basis for this. And there isn't for the |
]7;other. And I think it is not a good idea to extend national |
m; security programs to the purely private sector to cover
l9i'ac:t:iv:‘.ties which really are private.
g In other words, they are not ccnducted on a contract

to the government. I thiik one cught %0 require a statutory
'basis for any such extensicn of clearance programs and 161 (i)
does provide such a basis.

& Fecerm Reporters 'ne -

P - - ' - 1 e» 1 - -3 - -
ron that authority. 1If we're sirply scing to say chat somethirng

] | 421 314
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is dangerous and therefore, one ought to inveke national

security classification, then it's not clear where you draw
the line between reactcrs and dams and bridges and oil 1
refineries and God knows what else. |

COMMISSICNER AHEARNE: Just so the guestions don't
get lost =-

CHAIRMAN HENDRIE: Wait a minute. Let me not go
away from that. Let me ask a moment -- would you tell me .if
I go and ask the government of the United States for a |
clearance to have access to special nuclear material under
161(i), wherein said clearance in any fashion at any step of
the way is distinguishable from what I would call the National
Security Clearance =--

COMMISSIONER GILINSKY: It depends upon which
criteria. Each agency processes cleararces and covers activities

within its purview. And it depends upon the criteria of the

agency.

I think other things being equal, it's desirable

that they be the same as DOE applies in our case. But I think

|
i
|
|
|

it seems to me that there is a great Zifferunce in not proceeding

| on the basis of statutory authority as cpposed to invoking the

authority pursuant to executive order.

MR. MURRAY: But the criteria would lcck largely
che same. Indeed, you recall stafi! papers which came to the

commission, indeed, before this
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which were sort of the progenitors for the rule-making itself
when all of this was discussed.

And it was pointed out that the staff attempted to

| develop different criteria for access and you couldn't get

that far away to make that much difference.

We acknowledge that several existing criteria are
anachronistic.

COMMISS ONER GILINSKY: As I remember, and I may
be wrong, it wasn't a legal question. It was the commissioners
at that time did not want to depart from the criteria.

MR. MURRAY: There was certainlv that element.

COMMISSIONER GILINSKY: I don't remember if it ever
came to a legal question whether we could require it.

MR. MURRAY: It was discussed.

COMMISSICNER GILINSKY: I just don't remember.

CHAIRMAN HENDRIE: You seem to be saying that == I
don't know what you are saying. Do yo: think any sort of
review of reactor plant e nloyees is appropriate?

COMMISSIONER GILINSKY: I would not at this point
start a clearance program to cover rzactor amgloyees.

CHAIRMAN HENDRIE: You just wouldn't have anything

5
o )
(r
= 3
(]
"
1]
'
b
[
o

ticneg about employees at these plants?

'~ - - N . - -4 B N Y s s
not ready to move forward with it now and my inclinatic

} ' » . - . . Y
say probably not. I would not want to promulga
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clearance program to cover the utilities.

But there is another poin%, which is that if one
does do it, I think that there's an important distinction
whether you use national security authority flowing from
executive order or whether you use statutory authority coming
from the Atomic Energy Act. And if it came %» doing it, I
would prefer to use the Atomic Energy Act, as aimended.

CHAIRMAN HENDRIE: That means the classic Atomic
Energy community clearances, the national agency background
chéck and review against the Part 10 criteria.

COMMISSIONER GILINSKY: I'm not sure pecause in the
past, those have been applied in other areas and we may be
free to adjust the criteria for our purposes.

I don't know the answer to that and that is why I
agree with John. We've got to try to get the answers.

COMMISSIONER AHEARNE: What I wanted to say is that
in this long list of questions that are being asked, I wanted
to make sure that two did not get lost. I think I understand
LED's position. I clearly don't have the same summary that
Jim spoke about, but I urderstand their conclusions.

And so at sume point, I am going toc be interested
in getting 0GC's conclusion ¢a whether or not we are regquired
to follow the criteria of DOE, and if it helps to have some
alternative. Bernie said, well, what alternative might you

have in mind as a working alternative? You would use at least

- -
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gsh 10 | what the board was saying here is an alternative that might
2?
I be usable, !
3 - : . |
| The second is that in the construction of a segmented|
4 " . ;
J ocut piece, I would like to see not only the fuel cycle !
5 L L . )
facilities, but tc the extent that it is possible, handling
6| 2 . .
formula gquantities of SNM, which does go into the transportaticn
;¢ H
area and does go into the research reactor area. |
' Mr. BICKWIT. I might say that we can go directly
9 : . .
to the OGC analysis, if the staff wants to rest on what it has
101 . " :
in the record as far as its own legal views con these gquestions
11
are concerned.
12 ) -
MR. MURRAY: We would be happy to provide that. We've
13 : .o
already got it written.
14
MR. BICKWIT: I mean the staff has considered these
15
l guestions to a greater extent than OGC" has. And we would want
16 |
! to go to the staff for its views. And the best way to do that ,
17 |
! I think is on the record.
18 | |
; MR. MURRAY: But if you order us to do it, Mr.
19
{ Chairman, I would plead with you to change tha%t last sentence |
20 | _ , |
| on the first page of the order, which says, further, the
21 ! : S .
| staff should provide a legal analysis for its position-that the
72 i
" NRC must follow the standards for access.
23 |
| CHAIRMAN HENWDRIE: We are not going anywhers whers
24 |
w-Feoerst Reporuns, inc. | W2' T@ going to order.
25 | )
' AR, MORRAY: Ve did not take that position.
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CHAIRMAN HENDRIE: What I would ask is that some
material on tauese several items, as I have enumerated them,
be provided. Aﬁd the couw: - | says that he thinks it would be
helpful if the staff provia. 1 those, in effect, on the
record. Just in tne event, I might say, that wé do move
forward within the context of this proceeding, why, that is
an appropriate way to go.

It may be that we would come tc the point where we
would have to chuck the whole thing ~nd say, well, you can't

win them all. Forget it.

COMMISSIONCR AHEARNE: I don't think that we would

have to do that.
CHAIRMAN HENDRIE: Well, I think that that is
getting to be a good possibility. Okay. Thank you very much.

(Whereupcn, at 2°55 p.m., the committee adjourned,

to move cn to other business.)
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