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Cear Mr. Salzmar.

In lieu of tae decision not to extend e time for res e and sir.ce tr.

licensee has only been afforded what amounts to a two-week extension
to rebut the Staff's brief cpposing the Licensee's exceptions to th..
initial decision, and since we hcve already pointed out that the Staff'',
brief exceeded the regulatory limit of 70 pages ..'hich puts an cddi tio,~.91
barden on the Licensee in its review of the rebuttal process, we have
concluded that it would be improper to attempt an in-depth rebuttal u c.ce
we da not believe that an adequate job could be done in tne time avaii-
able without sericusly affectinc our day-to-day normal business c;eratico.
It is the Licensee's contention that a2 Staff has in fact only r&tttd
with additional embellishments on .that they have already said in the past
and which has been rebutted during the cross-examination a ' the W.C
inspectors during the h2aring together with direct testimony givun by
Dr Welt during the hearing on behalf af the Licensee.
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imroc i29/ of .he hearina The Liconsee made motions to dismiss cn $.
gremt thit ic was unable to cross-exe mne the h ~ inspectors in f ra
cf th; pa rt, ,;ho by regulatica ra& the decision to sign the civil remi t
I t ':a : found that i!r. Jord ui had only been on the job for the lat or+

~ r-icr t' u,= h , an< ' m t it"eI a i' .' way ^. 'i ne
p' ica in U;ich the inc m :t wck place. Befort movin; ca the Lice o *';

rm: ion to disniss, the Sts 7f counsel requested an opportunity to bri- - tc
mtter as to why fic Ed Jord]n was being pec;ented as the "Directnr
Inspection and Enforcement" uhen in fact he had only been a reder 0 the
Ins,C : tion and Enforcement staff for the three months pr or to the n:1rin ,i

The Ministrative law Jucge grantee a recess so that Staff could b i.-f t',

issue. At no time dia the licensee cbtain a copy of the brief from '' .
?3C ncr was there an; testimony on record prior to the grantinn of &
rccess to indicate that anycne other than Dr. t.'olgnau ..ho was in fact ti,0
inai": dual who signed the order, be in Ccurt to as to undergo proper
cron-examination concerning his reasons for signing tha civil penalt;/
ceder. Certainly, the Licensee did not approve in advance that I:r. Rny be
acceptable in place of the Director and, in fact, had argued euite vehemently
prior to the recess in spite of Staff counsel arguments that Dr. Volgenau
is u "very busy man" and that it would be difficult for him to be in Court.
It was pointed out that Dr. Welt is also a very busy man and it was also
difficult and ccstly for Dr. Welt te te in Court. Since the NRC re;ulaticns
are quite specific and since only the Director of I & E can issue a civil
penalty, it stands to reason that the due process afforded the Licensen unde-
the leu as well as the I;RC regulations had been denied since a proper oppor-
tunity did nc! exist for the Director to-witness the cross-examination of
of the inspectors and to hear the mitigating circumstances surrounding the
i nspec ti ons . Short of that opportunity on the part of the licensee and
absent a proper brief ,vhich would have been rebutted by the Licensee, we feel
that the staff has overstepped its bcunds and that to continue the prosecu-
tica of this matter, which has urdoubtedly cost the Goverr/ ent in excess of
$10C,000 to date. can no longer be cor sidered a reasonable attempt cn the
part of the I;RC to enforce a civil peralty based on allegations which have
bean shown to be without merit.

The Staff has attempted to rebut the ' icensee's contention tha? the "ni tial
in cectinn v;as conductec a: a time wb"ch is basically prohibited by tha i:EC
regulations since it wc; conductcd v ? to ror= 1 basiness he;r: Tha
Staf f has cnce again ta.;en the m tura of playin'; '..i th crors racher te m
e.emiair- the facts at h:nd. The 1:rguage cf th2 pctinent rcgulat.o ,
ICCF~il9.ll(a) and 1CCFRi),iFc) are cuite irc!ici;.. They ci"e excceicas
" cen;|uctin; irgecti;ns . ether tnan normal busir.ess !. curs. CL,icusly,

if the rc.;ula vions were meant te perni; nighttime, v;eeker.d, er holict. in-
specticns which would nave ceen all inclusive, why bot wr with stecifying
exemoticns frcm the inspection nor, The facts are clear. The NRC planned
the oremeditated early hcurs inspectica in dircct violaticn of th:.! cun
regulations and to condone such an acticn would make a 2han of tne entire
NRC regulatory process. The Staff's ccntention that a shif t leader is in
fact a part of management is in direct cor.flict with the i ational Labor
Relaticns Ecard ruling, UL?" Case d22-RC74S3, Radiaticn Technolcgy, Inc.
and Local Union 560 Internaucnal Ero-herhood of Teamsters, Jtme 6,1973.
wherein shirt leaders were not members of management but menibers of the
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rm o ent unico grou Since ti due procer.s af"crded the corpo _ ., ' .;

cc ! c t b: scaved if c. in ces tr.'a u on were be ing conduc W t.h_ru
rm gre n' u2- or hr f, .-za must isn.e a strcng pretest rge rJing ti g: '.
:Cntcn'.iar th n a non-manag rant r esce could accer wry *his unannou.- .c
a inr ?c;. .c ms . :ctica wi,.nout cc:';r:1 icing the licer..;ee's rights !r ~

' rief di'.M F6ru? ry 26,197E . i t i s r.% cr|/s t :1 clear in accordance . oc
.ew ., y
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t e cun;eJ 0-t-h m inspection. 'i"is callous disregard of tM T".'s c.tr

r ocedures is re nsa enough to dem.'nd disnissal of all charges. In 'ca .

d >cisii !:s , t! 2 ccurts have held tha ;e cernaan' in ,pectors t;ho ac t in -cij
, . , . .

ate, .*au cause financidl loss for e ,.icensee can no longar nade , eni-. s

sc crei;n imunity, Jaf fee v U.S. 79-501. The Licensee has contende' . <
th insoector, who were unable to teli the dif ference between a de' . d ize.--

arl a P!in ming pool filter and who andcubtedly oterreacted during th
ins";ction have directl'J and i ndirec ti.v. caused the licensee serieus fin .o:ic t
Earn. Thes2 same inspectors cited the licensee for the i: groper tra.inir.3
v :. .; indiviNals because they kept their film badges in their wall;* '

(sh 'n to be irrelevant during the hearing) have them321 vet clearly di m.
strated that they were improperly trained for the ir.spection and thecetcre
canct be counted upon to provide credible information in their inspoticn
rep a r ts .

Further, i t has been made qui'.e c - to the licensee that cnce t?e hearirg
prcc L ; got un&r way, propr.r behavior would have dictated that the inspecters
who ue scheduled to testify be Kept ir. dependent of those other imC stafr

' thin the Division of Inspection ud t.r rcemcat who were t ain ,
~

vu."h 'r a '

called u to gage t 'stimcny in order to reconsider the properness of c
civil per. ! ty. Aside from the fact that Dr. Volgenau was r.ot presen., thereby
dcr.f nj e proper hear. ig. it U3s noted by the Licensee during the he?rir.g an;i

thc record does show F 't fir. Jordan ccaferred in private with the irsr^ctor :
ans the Stcff causel u . ring many aspccts of the hearing process. It has also
beca ...ade clear that during the recesses, the NRC inspectors ret with cnd
discuss;d their testinny with membecs cf I & E which is in our opinion, cen-
teary to permitte( Sehovlor as recentl) point-fd cut in the matter of Hercule:

EPA, 12 EP.C 1376 (19'S). Tt no tim was the Licensee made privy '.o the'
.

conversations '. hica took place off the record. The Staff rebuttal with
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un ir:erral guide and was not, in fa:- a cuidel:no for inspection <hich seen
*o ccntradict ..ha". v.c stated undcc - th curinj tha hearing.

In conclusicn, it has been crys 21 : lor tc tais L1:cncee that cne Jf. .

fundrental probims tiat has been n.ca :ed during this particular nm ,

nrecess is that tat "".C agui c tions d-' no t clearly spell c'.t , wi t.ncut
.a- 4 , . . : *.
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:'a nea'-ing. The !:censee pain ted cu! thac i f th Stuii ccit

o c the ia Mrpretation, hh coule the L'censae be ::p c:c '.ed t' '

: ': :a. Thero is a rove en by t% tdainistra tica to re;t :rc . c o

i: 'p D n Erg lish ' so that they are ::sily unders too'; end r.c e suWe_
a' ' ' c f i n 'a orat? tic n, thc c- r,':irir' :c r ! t' ~ tir u,...

.11. I'a t ! V 2 is .. h6a r i ngs G r . O! ... . C . / 4 l CC u r '. a c tions 50 a s to < 's.
c: an undurstar. ding of what is c.eant. The licensee being a 5:all bua '

,

cor poratica has recognized the futility of not productiv.:ly expendi .''
and :ney in at: 7 ting to " prove a coint". 'M have en a r.una'er of -' '-

.

so itcd th2t letter of con':ent be signed by the iT.C and the lic 1. :e
co; nir.g the _c as of license or re;;ulation interprctation and h2.e ;t . _ ?d,

that the license:3 will agree to the interpretations so long as we b i r.
advancc t. hat their interpretation is. It is very easy to follow a rr.oh'
tion once it is clear cut. If the NP.C would conduct their activitiu c ,

bt.iinez-like basis , we believe that t hay would recognize that the n '-

pa/.uc tive tir e and los; of productive budget can be elin inated by i.i im
administrative actions that would be consistent uith good busincss p, .cl Le.
This cen;ideration is cer tainly valid in situations where direct health c.nd
safety considerations are not airong ti ose items which are being conte;ted.

For reasons given above, together with the information containcd in the
Licensee's brief and together with th.. more than 2000 pages of ',.ritt .>.

testirony, the Licensee has clearly s' cun that i t has r.ot corraitted
violations 1, 2, 3, 6, 8 and 9 as alleged in the Notice of Violationr, and
that the civil penalty imposed by the Administrative Law Jurirle fcr these
items should be denied.
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