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Re: CASF E0006 - PASIY - Creene County

Dea: Fxaminer Cohen:

Staff of the Departrent of Public Service moved on 2April .,
1979 to dismiss the Greene County Article VIII application. The Power
Mathority of the State of New York filed papers on 2pril 1l6th crpeosing
our motion and presenting a cross-motion to hold this proceeding in
abeyance for six ronths. This letter responds to PASNY's cross-rmotion.

PASNY prcposes to report on the status >f the application by
October 16, 1979 because it believes our dismissal roticn is (1) premature
zvd '2) may cause the loss of environmental cdata cathered for the Creene
canty proceeding. The second claim is easily refutad: the Article VIII
Fules of Procedure provide that an arplicant may use data gathered by
ancther person as long as the data are reliable ard would otherwise comply
with applicable requlations.* So if PASIY fourd . substitute applicant
or if this application were dismissed and PPSNY retiled, the Greene
County data wouléd not be "lost.”

* 16 NYCPR 71.10: "Use of Available Nata. The 2pplicant may utilize
reliakle available information gathered by another perscn if such
information would otherwise camply with the recuirements of this
Subchapter, "
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Hoen. Bdward Cohen -2= May 2, 1979

PASNY's first arqurent, that it is premature to decide our
moticn, nms counter to the statutory time limit for deciding pending
Article VITI cases. This point was made in the ?pril 18, 1979 response
by Citizens to Preserve the Hudson, et al. Case 80006 rust be decided
by Pebrmary 4, 1980, or less than four months after PASLY proposes to
merely report on the status of the case.* In passing the new Article
VIII statute, the legislature intended to expecditiously conclwle casee
filed under the old law. PASMY's proposal of a six month hiatus
guarantees that the statutory deadline will rot be met. Vhile the
Siting Board may waive the deadline to kuild a record on specific
issues, it may not suspend the proceeding for the reasons PASMNY has
asserted. PASNY's cross-rotion, therefore, must be denied.

PASNY claims at page 3 that its cross-motion is consistent
Ww. -a precedent in another Article VIII case. But the situations are
not comparable. In its Arthur Kill proceeding (Case 80C04), PASNY was
allowed time to search for another site for use hy the same mode of
generation (i.e., coal), but its existing prime and altermate sites
remained in the proce.dire. Or, to use the euphemiem now in vogue,
PASNY did not propose o "sell the assets” of the Arthur Kill plant
and terminate its involverent. Ca the other hand, PASNY has abandoned
the Cemerton and Athens sites for the only mode of generaticn its
acplication proposes. With no plans to build a nuclear staticn at
either Cementon or Athens, there is nothins left to consider in the
Greene County procaading.

If there is any precedent to guide the present situation,
it is Cases 80001 and 80005. Pochester Gas & Electric first filed
an application to build a coal plant at Sterling cr Ginna (Case 80001).
When it decided to change the rode of ceneration fram coal to nuclear,
PGLE did not revise or amend its coriginal applicaticn, but filed an
entirely rew application (Case 80005). It is trus that Case 80001 vas
rot dismissed when Case 50005 was pursuad. PCSE, however, never tried
to "sell the assets" of its coal facility, but rather used the coal
plant as an altemate to its nuclear arplication.

# PSL § 149-a(3) (ii) as acded by L. 1978, ¢.708: "[2lny board decision

with respect to an application filed pursuant to the provicions of
article cight as added ty said chapter three bundred eighty-five (1.0,
the '0ld' Article VIII] shall be reached within eighteen ronths of the
effective date of this act, provided howeves that the hoard may waive

the deadline in order to give consideratica to specific issues necessary

to develop an adequate record.™
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P2ASNY hints at page 2 that it may revise the Greene County
application to include a coal plant at Athens. At the outset, it should
be remembered that PASWY's failure during the early stages of this pro-
ceeding to present a fully developal coal alternate was a decision made
at its own risk (see correspondence hetween Chairman Kahn and Chairman
FitzPatrick, dated Oct. 22, 1976 and Nov. 16, 1976). Since the present
application seeks only a nuclear plant and since PASNY's Trustees have
resolved formally to construct only a nuclear facility in Greene County
(see response to DPS Interrogatory 72-28), a ccal plant at Mthens would
not be a technical revision to the existing applicaticon -- it would be
a caplete change of plans. As in PGSE's cases, a chance in the very
substance of the plans calls for a new application, since the environ-
mental impacts of a coal plant are significantly differen: than those of
a nuclear facility. In addition to the obvious differences in air
irpact, a coal plant would require the transportation, storage, and
disposal of large amounts of coal and, probably, lime or limestone for
a desulfurization system. DMNoise, solid waste, liquid waste, and
terrestrial ecology irpacts would change greatly. B2 higher stack for
the coal plant would alter — and make worse —- the aesthetics impact
now predicted for the nuclear facility. The necessity to develcp a
Section 402 discharce permit for Athens and to apply to the U.S. Ay
Corps of Imgineers for a dredge and £ill peyrmit (thus triggering a
federal P2 review) illustrate both the differences between the present
and a so-called "revised" Greene County application and the impossibility
of reaching a decision on a "revised" application within the statutory
deadline.

Prother problem with a "revised" applisation for a coal plant
at Athens would be the lack of an alternate site.* Cementon is too small
in size to accomodate 1200 megavatts of coal capacity, and particulate
standards are now being violated in the immediate vicinity. To incorporate
by reference cne of the sites in the Arthur Kill proceediing is not proper,
we believe, unless the coportunity for hearings is afforded all parties,
The emergence of ano!.her applicant-proposed altermate site would illustrate
the charade of calling a coal application for athens merely a "revision”
to the nuclear application at Cementon. 2And, again, adequate ccnsideration
could not be given to a new alternate zite within the statutory time limit.

* 16 NYCRR 70.20(c): "The failure of an applicant to sutmit a complete
case with respect to at least twoc locations suitable for the proposed
facility may provide a ground for dismissing its applicaticn as not
permitting a reascnable bhasis upon which the kcoard may determine that
the proposed ficility represents the minimm adverse environmental

impact within the meaning of section 146 of the Puklic Service Law,
unless the applicant cleariy desonstrates that its proposad site is

the only reascrnable location for the facility or any alternate facility."
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A "revised" application would simply he an atterpt by PASKY
to preserve its need exerption (cf § 14€(2) (f) of the "old" 2xrticle VIII
to the same saction of the Laws of 1978, chapter 708).*

MNor should the Greene County proceeding be held in abeyance
on the ground that PASNY needs time to find a substitute applicant. 2n
applicant willing to continue =- and to conclude in a timely manner --
a proceeding to certify a nuclear facility at Cementen is not likely to
be found. This is particularly true for two reasons: the envirormental
irpacts predicted for Cementon and the determinaticn by PASITY 's Trustees
that the plant is uneconamic.

PASNY's cross-mction cannot ke granted because of the statntory
deadline for decifing this case. A "revised" application “. a substitute
applicant are {ictions which should not ke tolerated. With the vote by
PASY's Trustees not to continue its pursuit of a nuclear facility at
Cementcn or Athens, “he time came to end the Creens County proceeding.

DPS staff urges that its motion for dismissal of Case 80006 ke granted.

Very truly yours,

Fitestas? T
MICHALL FLYNN
Staff Counsel

oc: Hon. Donald Carson, Associate Examiner
211 parties

¥ T 136(2) (B) of the "old" 2rticle VIII: "[Tlhat the facility will serve
she public intersst, convenience, and necessity, provided, however, that
a deternination of necessity for a facility made by the power authovity
of the state of New Yor): pursvant to section ten hundred five of the puplic
authorities law shall be conclusive on the board." § 146(2) (f) as added
by L. 1978, ¢.708: "[Tlhat the facility will serve the public interest,
convenicnce and necessity, provided, hovever, that a determination of
necessity for a facility made by the power authority of the state of
New York pursuant to section ten huncred five of the putlic authoritizs
law for which an aoolication for a certificate hzs heen filed crior to
firs ineteen hundred! seventv-cight shall ke conclusive on the
board ¥ (ephasis acced).
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