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NUCLEAR REGULATORY COMNMISSION LAY
WASMINGTON, D.C. 20556 Z ./ ol -
e ;/zcu-
July 12, 1979
. ' d . . ___!(- g{ ,_.]
Hr. Kichael Hungerford K QG- R ¥ k 1 J .

Environmental Law Clinic

Syracusa University College of Law
Crnest 1. White Hall

Syracuse, New York 13210

Dear Mr. Hungerford:

This letter responds to your appeal of a denial of one document under the
r-oecom of Information Act (FOIA). That document wes withheld in its entirety
fror you uncer tne "deliberative process” privilege embodied in [xemption 5. For
reasons stated herein, the Commission has denied your appeal. Accordingly, the
er.tire document will continue to be withheld under Exemption 5.

The memc-andum that you seek is for Howard Shapar from James L. Kellay, dated
Janusery 10, 1575, and is entitled "The Legal Effect of Grariing a Construction
Perwit for a luclear Reactor -- the Extent to Which the Utility is Sound by
representations in its Applicatiocn and on the Hearing Pecord.™ It was written
for ¥r. Shapar, a principal Commission legal advisor, by Nr. Kelley, an attorney
then zssigned to his staff who subsequently served as the iRC Actirg CGeneral
Counsel and Deputy Ceneral Counsel. This memorandum, consisting of twenty-three
paces including a3 three-page attachment, d.scusses in detail the comparative
weris of three different Tegal theories under which a Commission licencee might

s~c<szt the envircnrent. - In the memorandum text, lir. Kelley assesses the strengths
z~72 .zzknesses of the different thesries, explores possible approaches t¢c rule-

-z -;=7 in this zrez consistent with statlutory reguirsments, anc consicers the

=<2] resulis on judicial review. The attachment consists of a review of

sar= s=aff oractices with an opinion of that practice and was prepared for ilr.
%el'ey's use in pregaring the memorandum. It is an integral part of the
rz—orandumr text, providing material background information.

Tre ~emorandur i being withheld as a pred:cisional document which is part of the
Cormission's deliberations on this subject. This specific memorandum is part of
t=e feneral Ccunsel's review of petitions concerning 2 particular aspect of the
2243y nuelezr reacior. Ho final decision has Deen rade on that subject, which
sa-=inues «p be actively considerec by the {ommissiwn. For these reasons, the
‘a—seginrn it cezermined that this memoransum should continue 10 be withheld

iezze Zys~a2iipn 3, et least until tne Comnission rekes & determination or the
es _vie iz shouic ere in this area. S U.S.C. 55%(b}I5), 10 C7r 9. .8{a){z)(i}.
ce=~ egiiner Zrzzford noted that he preferrsd tc deler ection on this zppeal
T z¥-gv +-3 _cT-igsion reaches ¢ cecision on the Seilly case end wiauic
~2% .23g 32 witracic the cocument & Inis tire,

7908080727,
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This denial constitutas the fina) aqency action on your appeal Tor this document.
10 CFR §§ .11, 9.15. Judicial review of this action is available in 2 United
States District Court in the districi where you reside or have your principal
place of business, or in Lie District of Columbia.

Sincerely, '
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Samuel J. Chilk \ e

Secretary



