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to resume operation. This will protably be the situation for
Rancho Seco. Whatever the situaticu, however, it may be safely
assumed that Rancho Secc will not be precluded frca resuming
operations once the conditions of the May 7 Orde" have been met.
This conclusion cpplies co all of the opticns for Cc= mission
action which we discuss below.

I. Delec_ation to a Licensine Board
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"estrictions on operation of Rancho Seco other than those set
fc"th in the Crder would be excluded. Such cententiens would of
course be preter subiects for shcw cause petiticns filed pursuant

. u

to 10 CFR 2.20c.

2. Intermediate Scoce.

Under this option, the Cc==ission as a matter of discretion would
permit pa" ties to centest, in addition to the issues in Option 1,
the sufficiency of the actions required by the May 7 Crder, and
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III. Cctments on the Cetions.

Since the affirmative ef"ect of the Ma" 7 Order is simply to
direct the licensee to meet certain new requirements, the cnly
mandatory subject for a hearing 10 whether those requirements
should be imposed. Thus a hearing restricted to the narrow
scope of Cption 1 would satisfy the Cc- 'ssion's legal cbligation
under the Administrative Procedure Act and Section 189 of the
Atomic Energy Act. As a matte" of policy, however, the Commis-
sion may wish to broaden the scope of the hearing beyond the
legal minimum. In a hearing addressed to actions imposed by the
Cct=1ssion to deal with a specific technical problem it may
appear unreasonable to exclude discussion of additional actions
related to that same technical problem. Furthermore, the effect
cf chocsing the narrow scope in Option 1 would probably be to pre-
vent a hearing on Rancho Seco, since both hearing requests have
focused on the sufficiency rather than the necessity of the
-- .wns .aqu.4.-ad %,, * u.a. cwa.a . 2.a + u.a., * h c.c. a a,., a - u.a. n .e .en .- o .c,,,e> -
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choose a secpe beycnd the legal minimum sufficient to allow a
hea"ing to go forwa~d en topics of cbydcus concern to percens
aff(cted by operation at Rancho Seco.17

Cption 3, however, by allcwing an essentially unlimited secpe for
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Commissioners' comments or consent should be provided directly to the Office
of the Secretary by c.o.b. Friday, June 15, 1979.

Commission Staff Office comments, if any, should be submitted to the Commissioners
NLT June 14, 1979, with an information copy to the Office of the Secretary. If the
paper is of such a nature that it requires additional time for analytical review
and comment, tne Commissioners and the Secretariat should be apprised of when
comments may be expected.

This paper is tentatively scheduled for affirmation at an Open Meeting during the
Week of June 18, 1979. Please refer to the appropriate Weekly Commission Schedule,
when published, for a specific date and time.

DISTRIBUTION
Commissioners
Commission Staff Offices
Secretariat
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June 1, 1979

UNITED STATES OF AMERICA
NUCLEAR REGULATORY C0f011SSION

BEFCRE THE COMMISSION

In the Matter of )
)

SACRAMENTO MUNICIPAL JTILITY ) Docket No. 50-312
DISTRICT )

)
Rancho Seco Nuclear Generating )
Station )

V
NRC STAFF RESPONSE TO REQUESTS FCR HEARING

FILED BY FRIENDS OF THE EARTH, ET AL. AND SY
RICHARD D. CASTRO AND GARY HURSH, MEMBERS,

SMUD BOARD OF DIRECTORS

Cn May 7,1979 the Cc=missicn issued an immediately effective Order confirming

the undertaking of the Sacramento Municipal Utility District (SMUD) to maintain

its Rancho Seco Nuclear Generating Station in a shut-down condition until a

number of short term modifications were performed to the satisfaction of the

Dir.ctor of Nuclear Reactor Regulation, and to thereafter acccmplish a series

vf Icng-term modifications to further enhance the capability and reliability of

the reactor to respoi,4 to variom transient events. The Order further provided

that the licensee cr any perscn whcae interest might be affected by the Order

could request a hearing with respect .c it, though any such recuest would not

stay its irinediate effectiveness. By letter dated May 15, 1979, Friends of the

Earth, the Envircnmental Council of Sacramento, and the Original SMUD Ratepayers

Asscciaticn requested " formal hearings regarding the shutdcwn, modification, and

recpening of Rancho Seco Nuclear Generating Station," to be held before resucc-

tien of operation of the piant." By telegram of May 25, 1979, Richard D. Castro.

and Gary Hursh, two members of the SMUD Board of Directors recuested a hearing

:n three enumerated issues. 5[( UI
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The NRC Staff believes that scme or all of the requesters may be entitled to

a hearing upon satisfactory elaboration of hcw their interests may be affected

by the Order, but that the holding of such a hearing before resumed operation

of the f acility (now projected for_ approximately June 6,1979), is not legally

required and is contrary to the intent of the Comissicn as reflected in its

Order. The Staff also believes that many of the matters raised in the requests

for hearing are beyond the scope of the Order and should be' considered as recuests

for additional enforcement action pursuant to 10 CFR 2.206. As more fully explained

below, the Staff reccmmends that the Commissien issue an order (1) confirming

that Rancho Seco will be permitted to resume operating as pemitted by the

Order upcn satisfacticn of the requirements of the Order prior to the completion

of any required hearing, (2) identifying the sccpe of the issues to be heard in

any hearing on the Order, and (3) delegating to an Atomic Safety and Licensing Board

the authority to ascertain whether the requesters are "persen(s) whose interests

may be affected by the Order" and to conduct any required hearing.

I. Whether any required hearing must be held pricr to resumption of
operation.

The Ccmissicn's Order of May 7,1979 contained two elements: (1) a suspensicn

Of ccerating authority for the sh' ort pericd of time required to effect mcdifica-

ticns deemed necessary to prcvide adequate assurance cf prctecticn for the public

health, safety and interest, and (2) a recuiremen :nat additicnal acdificati:ns

be acccmplished following the brief suspension. Section 189a of the Atcmic Energy

Act explicitly provides for a hearing upcn the request Of any perscn whose inserest

,en
, 3 (, -) )
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may be affected by a proceeding for the . . . suspending . . . of any license.

There is, of course, no que:Jon here of a hearing prior to suspension, because
fsuspension has been accomplished. (The law is clear that while the norm is an

opportunity for hearing prior to suspension, the Ccmmission is empowered to

dispense with a prior hearing when the public health, safety or interest requiras

that a suspension be made effective immediately. Censumers Pcwer Co. (Midland

Plant, Units 1 and 2), 6 AEC 1082 (1973).) ,,

The Staff believes that just as the Ccmmission can take summary action in

imposing an immediate suspension, so it may take summary acticn without prior

hearing to lift an ix ediate suspension. Principally this is so because

suspension prior to hearing (or opportunity for hearing) is an extraordinary

remedy,-1/justified only so icng as the facts supporting that action exist (in

this case, the absence of the protective measures enccmpassed in items (a) through

(a) of paragraph (1) of Section IV of the Order). When that situation changes the

agency may (and arguably must) summarily lift the suspension and restore the .

criginal status cuo. See, Northwest Airlines v. CA3, 539 F.2d 748 (D.C. Cir.,1973);

See also, ICC v. Crescn Pacific Indistries. Inc., 420 U.S.154 (1975) (concurring

ccinicn)< Unicn of Conce- ed Scientists v. AEC, 499 F.2d 1069, IC81-52 (C.C.,

Cir. 1974.

Scund policy requires that the flexibility of imetiately effective, buc mcdifiable

suspensicns be available: if imediate suspensicns cculd nct be changed wichcut

.

~1/ See Secticn 9(b), Acministratite Precedure Act, 5 U.S.C. 55S(c); 10 CFR "ss2.202(f)
and 2.204. It shculd be noted that the suspensicn action was taken here pursuant
to agreement with the licensee. That agreement went cnly to shutdcwn pending the

, ', n ',satisfactcry completicn of the short term modificaticns. q r



-
.

-4-

offering a prior hearing, then the agency might well be reluctant to issue them.

such a situation would be contrary to the public interest.

Section 2.202(f) of the Ccmmission's regulations supports the view that the

immediate suspensicn can be lifted without prior hearing. It provides that

the proposed acticn may be made " temporarily effective cendinc further order."

(Emphasis supplied.) This provision seems to centemplate that the Di@ector has

discretion to modify the temporary suspension prior to the hearing and the

Cc=missicn has so interpreted it in an analogous situation.

In Midland,-2/af ter a ccnstruction permit was granted, staff reviews revealed

significant deficiencies in implementation of the licensee's quality assurance

program, particularly with regard to cadwelding. The Director of NRR issued a

show cause order which included an immediately effective suspensicn of all

cadwelding activities "pending further order" of the Director of NRR. An

cpportunity for hearing was provided but before the twenty days during which

a hearing could be requested had expired, the Director of NRR issued an drder

lifting the suspensicn of cadwelding accivitier Petitioners in that case

argued that the Director of NRR was not permitted to lift the suspensicn prior

to the hearing. The Ccamission upheld the Director's action. It said:

In view cf the cotentially sericus ccnsecuences of summary
suscensicn crders contemplating a later hearing, the Director
of Regulaticn has discreticn to modify such crders en the

.

1/ Censumers Power Cc. (Midland Plant, Units 1 and 2), 6 AEC 1CS2 (1973).

.r
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basis of subsequent developments warranting such action,
prior to the hearing. If the rule were otherwise, the

Director might well be reluctant to issue summary orders,
knowing that (under petitioners' theory) they must remain
unchanged and in effect for substantial periods of time,
regardless of changed circumstances. Such a rule would be
inimical to the public interest.

The foregoing discussion sets forth the bases for the Staff's belief that a

hearing cn the suspension accomplished by the Commission's May 7 Order is not
t

required prior to termination of that suspension. That is not to say that the

Comissicn may not hold such a hearing in its discretion, should it choose to

do so. The record of this proceeding, however, seems to indicate that a different
'

course was contemplated by the Commission.

The explicit offer of an opportunity for hearing in the Order indicates clearly

that the Ccmission expected that a hearing would be held at some time, if one

was requested.by a person whose interest was affected by the Order. The Order
'

was equally clear, however, that the suspensien of operating authority wculd be

in effect only until the required short term modifications were accomplished, and

that a request fcr hearing would "not stay the immediate effectiveness of this

Order."

If the Ccmmission agrees that the suspensicn may end upcn satisfactcry completion

of the short term modifications, the Staff respectfully suggests that the Commission
'

now provide guidance as to the ccurse it wishes the Staff to follcw after making a

deter nination that the requirements of the Crder have been satisfied. Because the
.

r'equests for hearing have triggered the applicability of the g carte communication

S20 Geb



. . *

-6-

rule (10 CFR 2.780) the Staff cannot follow its practice of discussing such

significant actions with the Ccanission in a relatively informal open meeting.

Accordingly, the Commission should decide whether it wishes to schedule considera-

. tion of any proposed restart formally as part of this proceeding, or whether it

wishes the Director of NRR to exercise the authority spelled out in the May 7

Order without further consultation with the Commission.

7

II. The Issues to be Heard

Unlike many enforcement proceedings, the Order in this matter does not precisely
3/

identify the issues to be heard in the event of a hearing. The Staff believes

that the Commission should now identify these issues, making it clear that any

hearing will be re, lated to the enforcement acticns ordered by the May 7 Order,
4/
~

and will not encompass requests for additional enforcement action. In the

view of the Staff, the folicwing are the appropriate issues to be heard in a

hearing after the suspensicn has been terminated:-5/

1. Whether the "short term modificaticns" required by subparagraphs

(a) through (e) of paragraph (1) of Section IV of the Order have been

satisfactorily completed.

-3/ Ccmpare 10 CFR 2.2C2(a)(a) which provides that a shcw cause order will "specify
the issues."

-4/ Any such requests for additicnal acticn shculd be referred to tha Director, NRR,
pursuant to 10 CFR 2.205. .

.

-5/ .In the event that there is a hearing, it would be ccen to the Scard and the
parties to more specifically ascertain the precise aspects of these relatively
broad issues which are in centro /ersy and need to be litigated. The full range
of procedural devices in the Cc: mission's regulations such as disc:ve y, stipula
tiens, prehearing conferences and summ' ry dispositicn are available ter this
purpose.

520 066
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2. Whether the "short term modifications" required by subparagraph (a) thrcugh

(e) of paragraph (1) of Section IV of the Order provide reasonable cssurance
-

that the reactor system will respond safely to feedwater transients during

the period required to acccmplish the required "long-term modifications."

3. Whether the licer.see should be required to accomplish the "long term

modifications specified by the Order. If so, en what schedule.

4. Whether accomplishment of the long term mcdifications required by the Order

provides continued reascnable assurance that the reactor system will respond

safely to feedwater transients. s

III. Procedural Course

As cutlined in Part I above, the Staff believes that it is legally permissible,

and consistent with the Commissicn's intent, to permit the tempora.y suspensien

to end, and to hold a hearing en the Order thereafter. We have identified in

??rt II the issues which we believe should be the subject of such a hearing. The

infcrmaticn necessary oc rule cn these matters is alreacy before the Ccamissicn.

Whether the requesters are perscns whose interests are affected bz che Order,

hcwever, is a matter which recuires further elabcraticn. The very general

assertions in the two requests for hearing do nct provide a sufficient basis

for finding that the requesters are such interested persons. In parti.cular, it
.

O
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appears that Messrs. Castro and Hursh have made their request as individuai

members of the SMUD Board rather than as authorized representatives of SMUD.

Accordingly, a showing of how their interests as individuals are affected by

the Order will be required if their joint request for a hearing is to be

granted Accordingly, the Staff recommends that all requesters be given an

opportunity to make a satisfactory showing on this point, and that an Atomic

Safety and Licensing Board be established to rule on this matter. Such a

Board should also be delegated the authority to conduct any required hearing.

.

s

CONCLUSION

For the foregoing reasons, the Staff reccmmends that the Commission issue an

order (1) confirming that Rancho Seco will be permitted to resume operating

as permitted by the Order upcn satisfaction of the requirements of the Order

prior to the ccmpletien of any required hearing, (2) identifying the scope of

the issues to be heard in any hearing on the Order, and (3) delegating to an

Atcmic Safety and Licensing Board the authority to ascertain whetner the

requesters are "perscn(s) whose interests may be affected by the Order" and

to conduct any required nearing.

Respectfully submit:2d,

8 ~

I.,euy n. vunn g. nam, n
Assistant Chief Hearing Counsel

.

.

batedatSethesda, Maryland
this 1st day of June, 1979.
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UNITED STATES OF AMERICA .

NUCLEAR REGULATORY COMMISSI0'N

BEFORE THE COMMISSION

In the Matter of )

SACRAMENTO MUNICIPAL UTILITY Docket No. 50-312
DISTRICT )

)
Rancho Seco Nuclear Generating
Station

CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF RESPONSE TO REQUESTS FOR H ARING FILED
BY FRIENDS OF THE EARTH, ET AL. AND BY RICHARD D. CASTRO AND GARY HURSH, MEMBERS'
SMUD BOARD OF DIRECTORS", in the above-captioned proceeding have been served on
the folicwing cy deposit in the United States mail, first class. or, _as indicated
by asterisk, through deposit in the Nuclear Regulatcry Commission's internal mail
system, this 1st day of June,1979:

David S. Kaplan, Esq. Leonard Sickwit, Esq.*
Secretary and General Counsel General Counsel
P. O. Box 15830 U.S. Nuclear Regulatcry Ccamissicn
Sacramento, California 95813 Washington, D.C. 20555

Timothy V. A. Dillen, Esq. Atcmic Safety and Licensing Soard Panel *
Suite 350 U.S. Nuclear Regulatory Ccamission
1850 K Street, N.W. Washington, D.C. 20555
Washingt:n, D.C. 2CC05

Atcmic Safety and Licensing
Mr. Richard D. Castro Appeal Scard Penel"
Mr. Gary Hursh U.S. Nuclear Regulatcry Ccamissicn
Sacramento Municipal Utility Washingt:n, D.C. 20555

District .

5201 S Street Mr. Samuel J. Chilk"
?. O. Box 15230 Secretary of the Ccmissicn
Sacramento, Cal'fornia 95317 U.S. Nuclear Regulatory Comissicn

Washingten, D.C. 2C555

"r. *' ark "ander relden
Ms. Joan Reiss Docketing and Service Section"
t'r. Robert Chr.st cherson Office of the secretary-

Friends of the Earth U.S. Nuclear Regulatory Ccmissicn,

'

California Legislative Office Washington, D.C. 20555
717 K Street, #2CS , ,s

Sacramento, California 95814 Q 2 [, (l d '7

b-u . -_

GuyH.Cunrj6gnam,IIIAssistant unief Hearing
Counsel
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Joseph M. Hendrie, Chairman
Victor Gilinsky
Richard T. Kennedy
Peter A. Bradford
John F. Ahearne

)
In the Matter of )

)
SACRAMENTO MUNICIPAL UTILITY DISTRICT ) Docket Nc. 50-312

)
Rancho Seco Nuclear Generating Station )

- )

ORDER

Sy a confirratory Order dated May 7,1979 the Commission directed that

the nancho Seco facility, then in a shutdcwn condition, should remain shut

down until certain actions specified in the Crder were satisfactorily com-

pleted, as confirmed by the Director, Office of Nuclear Reactor Regulation.

The Order also directed the licensee to accomplish as promptly as practicable

the long-term modifications set forth in Section II of the Order. The Order

stated further:

Within twen y (20) days of the date of this Order, the lice see
er any persen ancse interes may be affected by :nis Orcer cay re-
cues: a hearing with respect to this Orcer. Any such recuest shall
not stay tne immediate effectiveness of :nis Order-

Requests for a hearing have been received frcm Friends of $e Earth and

fr:m mem ers of the Ecard of Directors of the Sacramento Municipal Utility

District.

The C:mmission hereby directs tha: the Chai man of the A::mic Safety
A-

and Licensing Scard Panel shall, pursuant to 10 CFR 105(e), select a board

to determine whether :ne requesters meet the recuisite personal interes:

4

tes and to concuct any hearing which may be recuired. F,]( 'j f I
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The subjects to be considered at the hearing shall include:

1. Whether the actions required by subparagraphs (a) through (e)

of Section IV of the Order are necessary and sufficient to provide reasonable

assurance that the facility wil1 respond safely to feedwater transients, pend-

ing ccmpletion of the long-term modifications set forth in Section II.

2. Whether~ the licensee should be recuired to accomplish, as promptly

as practicable, the long-term modifications set forth in Section II of the

Order.

3. Whether these long-term modifications will provide continued reason-

able assurance that the facility will respond saf<'y to feedwater transients.

In addition to these specific subjects, the board may consider contentions

relevant to the saf aty of operating the Rancho Seco facility, provided that

these contentions are stated with specificity and are reasonaoly related to

the sensitivity of the reactor to feedwater transients as discussed in the

Order of May 7,1979.

Resumed cperation of the Rancho Seco facility en terms consistent with

the Or:er of May 7,1979 is not stayed by the pencency of these proceedings.

:: is sc CRCERED.

For tne Ccmmission
.

4

SA.MUEL J. Ch:aK
Secretary of the Ccmnission

.

Cated at Washington, CC,

O'G7'this day of June,1979. '"


