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Preliminary Statement
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The State of Illinois has sought to amend 1ts petition tC
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intervene in this proceeding kv the addition of new ccntentions
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numbered 17 through 25. These new "ccntentions" should be dis-
allowad b i T - A= £ 1 1T mAm A~ - 11 buz
-~ & oWwWel ecause ....e; are not tactual consencicns ac a--, - -
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merely restate Illinois' legal theory of the case. Althouch the
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proposed contentions wvary in language, each purports to charac-
-Qy-'-p M b ~ 1 = Datet -l T A > B A T - ] 1l1e
terize, 1n legal terms, the alleged obligaticns of materials
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licensees generally to "ceccmmission” a lcocw~level waste disposal
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site such as Sheffisld.
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None of the propcsed ccntentions presents any facts in
relaticn to NECO's clleged responsibtilities to "decommission" xhe
3 - 13 -~ >y <7 - 3 o~ - ~ ~ee -
Sheffield site. ‘hile scme ¢f the legal 1ssues Tresentad v zhe
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proposed contenticns will reguire resclution during the remainder
L
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of this proceeding, the purpose of contentions unde: the
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Commission's Rules of Practice is to focus the attenticn ¢f the
1 As we have noted in arlier nleadincs -~ 1 MR nmpmmrmi 2ot~ -
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3 " P '~ e - 3
ing"” requirements exict. See ncte 5, infra.
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Atomic Safety and Licensing Board ("Licensing Board") on
factual matters requiring evidentiary adjudicaticn, nect simnly
to list legal theories.

Further, the prehearing conference requested by Illinois
is clearly premature at this Jdate, since there is still pending
before the Commission the motion by Nuclear Engineering Company,
Inc. ("NECO") for reconsideration and clarification of the
Commission's earlier Notice of Hearing and Memcrandum and Order
€ June 6, 1979. Until the Commission has more clearly stated

the jurisdiction of this Licensing Board and defined the issues
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to be adjudicated, a prehearing conference wouléd not be fully

productive.
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10 appreciate the nature ©f the propcsec contenticns ur
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py the State of Illincis by way c¢f amendment, & brief review

cf the pos=ture of this proceeding is necessary. By letter
cated March 8, 1979, NECO gave nctice %0 the MNuclear Regulatory
commisaion ("NRBC" or "Commission") that it had terminated its
license Zfor activities at the Sheffield low-level radioactive
Jaste dispeosal site effective that day, and further cave nctice

site expa. sion at Sheffield.
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Subsequently, the Director

action to rescind the order as wvcid. Although Illinocis



NRC Staff opposed NECO's motion, all the parties acgreed that the
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issues raised bv the order to show cause could be decided by
2/
Licensing Board already convened in this proceeding.

The Notice of Hearina, as it presently is written, states
that the issue to be considered and decided by the Board is
"whether NECO can unilaterally terminate License No. 13-10042-01
for activities at Sheffield without affirmative action by the
Commission." 1In addressing this issue, the Board can consicder
the legal theory posed by Illincis' prcposed contenticns as to
whether and to what extent a materials licensee under Parts 30,
40 and 70 must, under the present rules,

level waste disposal site before turning it over tc the State or

federal government lessor of the disposal site for perpetual

termns o0f Illinois' legal theory of the case. It is not th
function of contenticns under 10 C.F.R. §2.714(p), however, to
set cut legal thecry. Rather, the rule regulires tnat a conten-
tion contain a factual basis "set forth with reascnable
specificity." As the Licensing Bocard stated in Tennessee Vallevy

3 NRC 209, 221 (1976), the "one good" ccntenticn necessary for
intervention must present a "litigable issue susceptible cf

~ 1

2/ As previously stated, NECO's moticn
clarification of the Commission's Memo
still pending.



factual determination at an evidentiary hearing." Also, in

Offshore Power Svstems (Manufacturing License £for Flcating

Nuclear Power Plants), LBP=-77-48, 6 NRC
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9, 250 (1977). for
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example, a number of intervenor contentions were rej
because they were conclusory and failed "to provide the necessary

specificity and factual bases as required by §2.714 of the Ru.es

cf Practice. Althouch a contention may contain mixed questions

-

of fact and law, Project Manacement Corp. (Clinch.River Ereeder

Plant), LBP-76-14, 3 NRC 430, 432 (1976), purely legal issues
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issue as cefined by the Cormmission's Notice of Hearing of June 6,
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Northerrn Statss Pcwer Co. (Tvrone Enerzy Park, Unit 1), ALAB=4h4,
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NRC 372, 375 (197%); Cleveland Electric Illuminating Co. (Perry
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Enercy Ac:t of 1954, -~= amended, or NRC regulations for the Bocard
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to 2dopt State law to decide whether NECO reguired NRC approval



+to withdraw from the Sheffield site. Such an
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directly contravene tha Supremacy Clause of Article

appreach

would

I

the Constitution as well. See leorthern States Power Co. V.
Minnesota, 447 F.24 1143 (8th Cir. 1971), aff'd mem., 6 405

U.S. 1035 (1972).

Likewise, propcsed Contention 19 simply reaches

a lecal

rh

conclusicn in asserting that NECO either cwns cr possesses the

radicactive material buried at the Sheffield site.
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NECO a legal theory on which it has never relied. This is a
simple instance of knocking down straw men.

Propcsed Contention 21, insofar as it refers to legal re-
qiirements under State law, is invalid for t". reascns discussed
above. As it pertains to federal law, the contention is in any
event wholly conclusory, asserting only that NECC is under an

obligation to cbey the law. Obviously, the legal issue of NECO's

obligations regarding surveillance and maintenance of =he

o]

Sheffield site is already pending before the Boaxd.
The same is true of proposed Contention 22, which presen
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7y an examination of NECO's license zas
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legal issues determinable b
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well as the language of the Atomic Energy Act of 195

and pertinent NRC regulations.
Prcposed Contention 23 also is premised con the lecal thecry
that decommissioning applies to materials licensees such as

" T _— 3 . N Baa A 2 epmeamii
NECO. Obvicusly, NECO dces nct contenc that 1t nlas cevelcpec OX

stbmitted a "decommissioning plan" for approval, since ncne 1s

presently regquired by its license or the Commission's rules.

5 See, a.d., NECO's MMcticorn for tmergency Action By the Tcme-

B mission at 5 (March 22, 1279). It is also ncted that noc=-
thing in the authorities cited in the proposed contention
requires decormissioning. In fact, NUREG=0436 (Decenmber
1978) expresslv states that the deccrmissioning prowvisicn
applicable %o nuclear reac-or under Part 50, applies cnly
to production 31i stilization facilities, ané not to
materials licencees under Parts 30, 40 andé 70. While
NUREG-0436 cites studies and rulemaking underway which wculd
apply deccmmissicning requirements tc materials licensees,
nowhere does the documert state any such decommissioning re-
quirement. Likewise, the NRC Staff's "Branch Position -
Low-Level Waste Burial Grouné Site Closure and Stabkilizaticn
(Footnote 5/ continued on next page)
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Proposed Cocntention 24 again raises issues of legal re-
sponsibility for the raintenance and surveillance of the
Sheffield site. This, toc, is simply & matter of construing
NECO's license in connection with NRC regulatiocns, in particular,
10 C.F.R. §20.302(b) as well as NECO's lease of the Sheffield
site from the State of Illinois. Whether public health and
safety responsibilities pertaining tc the Sheffield site are
those of NECO or the State of Illinois is therefore purely 2
lecal issue to be determined by the Boar c.

Finally, propcsed Contention 25, requesting that the

certain surveillance and maintenance functions, is not a cor-
tention at all, but rather a praver for relief.

sideration of the Staff's order to show cauvse alsong the lines

) ) . 2 . . T L
Memorandum and Order, as clarified, the Board will obwviZus.y ach
tc preserwvz the public health and safety.

II.
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farence be convened by +the 3Bcard within 60 days in order taat
= ~1 b - "-

the Board may rule upon 1its newly oroposed ccntentlions. Since

5 (continued)
(May 17, 1979) (Rev. l) recognizes that there are: presently
no "decor- ' -sioning" reguirements und 10 C.F.R. Parts 30,
40 and 70. ‘he Staff document mersly states that de-
commissioning "ecuzrerents will be proposed in 1980 ruls-
making. The Staff's enumerated "cbiectives" cbvicusly
cannct apply to NECO's activities retroactively.
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Licensing Board in developing a sound evidentiary record, and
each should be denied for the reasons discussed above, there is
no need for a prehearing conference for a ruling upon uch
contentions. Second, while a prehearing conference prior to th
hearing ordered by the Commission in its Notice of Hearing dated
June 6, 1979 would be appropriate at some later date, it would be
premature now. As noted, NECO filed on June 18, 1979 a motiocn
for reconsideration and clarification of the Commission's Notice
6/
of Hearing and Memcrandum and Order of June 6, 1979. The
motion requested the Commission to clarify whether it had de-
cided contrelling jurisdictional and cther legal issues which had
heen addressed at length in its Notice cf Hearing and Memorandum
ané Order. The Commission has not yet ruled upon this moticn.

in=11 the Commissicn clarifies the mandate of this Board

. B o _ . ) .
+ive, Once the Cormissicn has ruled, hcwever, a prehearing con=

n
(17

Hearing. Such legal tlecries are not proper contentions, which,
under the Cormmission ‘les of Practice, reguire a factual basis

in order to focus *he Licensing Board's attention tc issues that

=4 T <A s : Tl 3 - .~ - - . »
9, Tn addition, NECO moved on July 19, 1979 to supplement 1its
motion for reconsideration and clarificaticn to introcuce
avd A 4 N Tar - 3 s~
new svidence not available at that time. Iy crder dated
p < 2o-3= ) . )
July 24, 1979, the Commission granted NECQ's corder.
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will assist it in developing a sound evidentiary record.
Illinois' legal thecries may, of course, be tested in the con-

text of the pending issues. A prehearing conference to rule

- - -

upon these contentions would therefore be unnecessary or at
least premature at this time.
Respectfully submitted,
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