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CHEAIRMAN MILLER: The evidentiary hearing will
come to ordar, please.

As you know, this is an evidentiary hearing in the
matter of the Duke Power Company’‘s amendment to materials
license SHM-1773, Transport:ation of Spent Fuel from Oconee
Nuclear Station for storage at McGuire Nuclear Station,
Docket No. 70-2623.

The evidentiary hearxing is pursuant to notice
thereof, which was duly published in the Federal Register on
Wednesday, April 18, 13979 giving notice that the hearing would
commence at 2:30 this day at this place and the like.

We have alsv .adicated that the first day, or at
least part of the first day will be devoted cothe Board
hearing counsel and parties with reference to certain motions.
The bulk of them being rather extensive motions for summary
disposition supported by points and authorities, briefs,
affidavits and the like.

That the Board intends to commence the evidentiary
portion of the hearing at least tomorrow and thereafter,
tomorrow at 9:00 a.m. each day, including Saturday and next
week. That between 8:00 and 9:00 a.m. Wednesday, Thursday
and Friday of this week, we will hear from those persons who
have requestad the opportunity to make limited appearances or
limited appearance statements, whether orally or in writing.

e

I think at this time wa will identify ourselves.

27 (V1
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My name is Marszhall E. Milier. I am the attorr=avy
Chairman of the Licensing Panel.

You have met, I think, Dr. Luebke to mv left, and
Dr. Hand to my righc, who were and are members of =he
Licensing Board.

I will ask Cpunsel to identify themselves and
their associates for the record. We will start with
Mr. MecCarry to the left here and gc clockwise.

MR. MC GARRY: Than: vou, Mr. Chaiwmman.

My name is Michael McCGarry. T an with the law firm
0f Debevoise & Liberman. I am representing Duxe Power in this
proceeding.

MR. PORTTR: T am Larry Porter, assoclate general

o

counsel for Duke P~wer Cecnmpany.

MR. BOSTIAN: Y am'Ralph Bostian, manager of
Svstens, Resources and Fueal Management cf Duke Power Companv.

M. ROISMAY: My name is Anthony 2. Roisman. I
represent the Natural Resources Czfense Council,

MR. RILEY: My name is Jessgse Rilev. T reoresent
the Careclina Environmental Study Group, but not in the
capacity of attornay.

MR. BLUM: Mr. Miller, my name is Shallay Blum.

IS

am with the law firm of 3lum & Sheely in Charlotte
representinc tie Carolinz ppvirormental Study Group.

M5. ALLEN: My nama is Debbie Allen, and I am a

407 QL0
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paralagi . with Blum & Sheely law firm.

MR. TOURTELLOTTE: My name is Jim Tourtellctte. I
am assistant chief hearing counsel for the Nuclear Regulaiory
Commission.

With me today on the Staff are Mr. Ed Xetchen
and Mr. Richard Hoefling.

CHAIRMAN MILLER: Thank you.

How, let's see, do we have any cther attorneys
or counsel who didn't make the first four tables?

I hope that we will have enocugh facilities.
Cveryone here is doing the best we can. I know we don't have
as many microphones as we would like, so keep your voices up
a'nd we will try to make do with what we have. If we run into
a problem we will go from there.

Is thers anyone now who has not yvet been identified:
for the record?

MR. MC GARRY: Mr, Chairman, I know Malcolm
Phillips from my office will be joining we this morning.

CHAIRMAN MILLER: All right. VEry well.

Unless counsel and parties have a different order
of business, the Board will now take up the various motions
for summary disposition or other matters which have been
nitherto filed and nct ruled upon by the Board.

MR. ROISMAN: Mr. Chairman.

CHAIRMAN MILLER: Yes?



173

MR. ROISMAN: Could I ask twe primary questions.

One, will the Board upject if couns:l remain
seated rather than having an up and dowr.

CHAIRIWAN MILLER: No objection whatever.

We think it would be helpful.

MR. ROISMAN: Secondly I wonder if it would be
poseible for the Board to make arx rangements so the copy of
the transcript that would normally be provided for the local
Public Document Room be made available to the intervening
parties with the understanding that they, in “urn, will make
it available to the members of the public who want tc sce
it.

For my purposes, it would be - perfectly all
right, and I would be glad to designate my hotel room at
the Quality Inn as the local public document room until the
hearings are over. That will enable us to have a transcript
on the evening, if it is  being prepared on a three-hour
basis or five-hour basis, at the same time as the other
parties. We are not financially able to order one.

(Board conferring)

CHAIRMAN MILLER: The Board certainly is perfer~tly
willing to have that arrangement made.

May I inquire of the Staff ccunsel, is there any
problem that the Staff sees in that regard?

MR. KETCHEN: I don't have any problem. I haven't

Lin
o~
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L.=n involved in a case where i:'s been done before. I
don't know what the procedures are. I don‘t have anything
to do with the Ace-Federal contract, so I don't know how it
is done. But I have no problem with it.

CHAIRMAN MILLER: Well, we will assume then that

. . T eI U P+ e |

at least initially the court repurter and the raporting
service will make available tc Mr. Roisman, counsel for one :
of the intervenors, at his hotel room No. 417 at the Quality
Inn in Charlotte, North Carolina, that copy of the transcript..
exhibits and other documents which would normallv be filed in '
the Public Cocuments Room. This will be in lieu of such
filing, that Mr. Roisman will uuadertake both to make such
documents available to other intervenors, to the interested
publié, and to let the Board know if it has presented any
problems with pecple whe go to tle puhlic document rcom'and
find nothing there, so that we can seek to accommodate all.

With éhat understanding, the 3card approves the
practice.

MR. ROISMAN: Thank you, Mr. Chairman.

CHAIRMAN MILLER: Off the record, please.

(Discussion off the recoxd.)

CHAIRMAN MILLZR: All right, back on the record.

Any other preliminary matters that counsel and
parties wish to call to our attention?

MR. WILSOMN: Yes, Mr. Chairman.

AQ 7 7
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I am Richard Wilson with the State Attorney General's
Office in South Carolina. I am here to appear on behalf of.
the State.

CHAIRMAN MILLER: Thank you. You are welcome.

Anyone else?

(No response)

All rigﬁt. Let us take up, unless someone has a
different order, the Staff’'s motion for summary disposition of
NRC contentions 1, 2, 3, 4 and 5 filed on May 11, 1979,
accompanied by a number of affidavits -- I think five or six
in number, six, apparently.

The response of NRDC %o such motions was filed on
June 5, 1979.

I believe the Applicant filed its memorandum of
support of its motion for summary disposition respecting
NRDC on May 21, 1979.

I realize that there is some duplication and
overlapping inasmuch as other motions for summary disposition
filed by other parties either overlap, or in some cases
incorpcrate by reference portions.

In order to get started, is there anything further
we need, in order to get into this subject matter?

First of all, I inquire of the Staff who filed the
original motion for summary disposition, contentions 1 through

5?
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MR. Kc™CHEN: I don't believe so. W~ di- :ile a

document on June i5, a letter which indicaced that our
previous motion for summary disposition on May 11 would
constitute our response to the respectiva motions for
summary disposition of CESG and NRDC.

And to the axtent they overlap, w+ are essentially
saying that our motion for summary disposition covers ail
the ground. &Huwever, 6nce, at the appropriate time we go
t lrough this before we start into the Staff's motion for
summary dispositiorn, I would like to make some preliminary
comments, if I may since we are taking up the Staff's motion
first.

CHAIRMAN MILLER: Yes, we have no cbiection.

Would this be an appropriate time for the Staff
to maks its comments? |

Other parties will be given like opportunity
concerning, I take it, the subject matter and how it . £fits
into -- well, the Staff's motions as to NRDC's contentions
that are described. 1Is that correct?

MR. RETCHEN: Yes, sir.

CHAIRMAN MILLER: You may proceed.

MR. KETCHEN: My comments are very general in form,
but I think they go to the focus of this case and how it is
going to proceed after today.

What my comments briesfly do is call attention to
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the problem of the issuee in this case. Our case and cur
motiocn for summary disposition was bhbased on the express
langnage of the ontentions as expressed ard admitted into
this proceeding following the March 13, 1979 prehecaring
conference. And we go into Contention 1 briefly, which is a
discussion of the oriteria that the Applicant has to
meet to get an interim licgnsing authority to undertake the
proposed cation.

Contention No. 2, whether the proposed action
is a major federal action or not.

Contention No. 3, alternatives that the Intervenor
suggests that the NRC Staff has not considered.

Contention No. 4, the radiologi.al impacts of
the trarsportation and storage portion of :the proposed action.

Contention No. 5, whether or not a full enre
resesve should or should not be maintained by the Applicarc
as a design nperating feature.

Content ' on No. 6 on sabotage -- and I am speaking
with respect to NRDC's contentions.

With respect to ~- I'm just outlining thesa.

With respect to the Carolina Environmental Study
Group, they had thrse contentions.

The first one involved alternatives to the
proposed action.

The second one also involved transportation.
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sense. It wvants to discuss, at least as I read their case,
what happens 20 years hence if there is no interim spent
fuel storage cacility available, or a0 u'timate spent fuel
storage available.

Their case also indicatesz that the So-callad Duke
cascade plan is bafore this Board for consideration. And their
case, as part of their summary dispcsition moticn, at lzast,
indicates that it wculd ba wise to delay procseding with this
hearing until the Staff and the Commission compliete the
generic envircnmental impact statement with resrect to the
handling and storage of spen “uel.

llow the problem w2 are having, if that i3z the NRDC's
case, then we have not met head on on the issues. We 1. =, in
essence, evaluated and offeved evidence and testimeny and
the motion for summary dispesition on one case in one set of
specific issues, and NRDC is here to plead and cffer evidence
and testimony on another case.

And we believe that to go forward in chis case, the
Board has got to focus on which tvpe of issues we zre talking
abcat. It will be burdensome to the record if NRDC at least
presents its case on one set of issues and we present our
case on another set of issuwes. I mean broad, general issues,
And they are eith.r going parallel to each other or geing
in oppesite directions.

Specifically what we would like to draw your
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attention to is the cascade plan.

Now, 1f the ru.‘n~ .5 that that particular plan
is before this Board as an issue, then we would have to say
that we haven't prepared a case on that cascade plan. As far
as we know Duke Power Company has not presented that plan as
a licensing action that we could review and w2 cculd make ~ur
decision under NEPA as to whether or not it is acceptable or
not, or under the Atomic Enargy Act as to wh ther that plan
is acceptable or not.

Sc if your judgment is that that type of specific
issue is before this Board, then we have just got to take an
alternative action.

One point though,in our testimony we have mentioned
the cascade plan witl respect to NRDC, at least contention 3D
and 3C, we do discuss that, but we discuss that plan only in
the sense of an alternative with respect to the other
alternatives that have been suggested.

We indicate -~ our case is that that particular
cascade plan is not before this Board as aé alternative, it is
a speculative alternatiave at best. -

NRDC, I believe, ir its testimony will show that that
plan has speculative attributes toc it because it entails
fature licensing of other actions by the Commission. And the
Applicant indicates in affidavit ur a piece of testimony

filed by Mr. Bostian, that that so-called plan is just that,

- 1% £
48 £}
\J y




180

a plan -- it is a goal, but not anything set in concrete.

So I am not sure, even on that subissue, that there is an
issue joined on whether that cascade plan is before this
Board. And if it is, in what status or context it is before
this Board.

Now, if I could just very quickly go to the generic
environmental impact statement --

CHATIRMAN MILLER: Well, do yocu want to have thati
matter that you just raised considered by the Board at
this time? You .indicated you are doubtful.

You réracall, we had a telephone cenference in which
the Board raised the question as to whether or not we should
have this initial discussion.

It was a consensus, I think, joineé in by éverybody
ex’ept Mr. Roisman of NRDC that the parties wera prepared.

You had 21 to 24 witnesses. You should proceed. And éhat in
response o his last motion, which was to ' ‘suspend the
matter, ‘in their position the Staff has indicatad that they
are very substantial, if not total issues, which should ba
gone into.

Now we have all this in the picture. We have set
aside the time, we have done all the scheduling, all the parties
and attorneys and witnesses have gcne to a lot of trouble and
expense in their schedules. So, don't vou want to consider

then what the Board's ruling should be if you see the possibiliwy”

483 029
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of parallel courses that don't meet, and the Board and other
parties might see a little more confrontatiocn depending on the
nature of the rulings? 1Isn't that something you are asking
che Board to consider first?

Or, are you?

¥R. KETCHEN: Yes and no.

CHAIRMAN MILLER: That's a very clearcut response.

Let me hcid the yes or no a minute, because my
colleague has a question, I think, on the issue we are now
discussing with you.

MR. KETCHEN: You have raised several guestions.

DK. LUEBKE: Before we get away from the cascade
unit going on to the generics issues, I have heard several
times, and in considerable detail and as much as one full
page outlining places like McGuire, Perkins, Cherockee and
how many fuel elements are being transferred where, and when,
and several documents I can't lay my hands on becausé we
have somewhat of a paper blizzard.

Are those just imaginative pages, or has the Duke
Power Company contributed to establish that information?

MR. KETCHEN: No, no.

DR. LUEBKE: What is the meaning of those pages I
read?

MR. EKETCHEN: No, no. They are not imaginative at

all. They are there -- they get there by this route:

A7
40
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Qur case before this Board is that the case is
abou: transshipment of 300 fuel assemblies to McGuire for
storage. That is our 9&88- And our case is that that is under
NEPA, a negligible action.

However -- and our case also is that because under
NEPA it involves negligible or insignificant impacts, you
don't have tc consider alternatives.

DR. LUEBKE: You say.

MR. KETCHEN: I said. I'm only saying what ny case
is.

If, on the other hand, the way our orocedures work
we don't have a two-step process, we wind up evaluating those
alternatives assuming that the ruling may be that you have to.
Lven if you evaluate alternatives, even if this were a major
federal acticn, we are saying that cascade plan is a
speculative or type of option that even under JEPA would not
have to be evaluated in this case based on intaerpretations of
NBPA by the courts.

But we have to talk about it some.

CHAIRMAN MILLER: Well it is an issue whether or
not ==

DR. LUBBKE: But it . ‘nates from the Duke Power
Company. It didn't come out of the blue.

MR. XETCHEN: No, it originates from documents that

I believe Mr. Roisman put together during his discovery process.

7 SR
485 071
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CHAIRMAN MILLER: Where did the term "cascade plan"”
or the use ¢f the word "cascade," where did that originate?

MR.KETCHEN: That's, I believe, in one of Duke Power
Company's documents, and it ias one of their characterizations

of what they intended in the particular document that talked

about.,
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CUAIRIAI MILLER: Very well. I thought the references

indicated that, but I wasn't sure vhether !ir., Roisman or IIRDC

soined the term or whether it stemmed father baclk with sone

description of the process, vwhatever it may be, on the part of |

the Applicant.

DR. LUEBKE: OSome further clarification. As I read

about these Cascade “lans, I made the mental picture that these

300 fue’® assemblies you say are specifically part of the
application and within the jurisdiction of this hearing, if
they were given red tags placed on them, I could visualize
those same 300 fuel assemblies being moved from lMcGuire to
Perkins to Cherokee, wherever =- I dbn't renember the
statibns -=- and eventually conceptually getting back to
Oconee where they started fron., Is that unreasonable?

CHAIRMAI: MILLER The Cascade Plan, is it
theoretically pessible tliat you could have this movement
wind up whence it started, namely Oconee?

MR, KETCIIZf: I think it is theoretically possible
but not conceivable., I don't think those things would be red
tagged in that type of fashion. I think it would he sort of
a fungible goods type of thing. I think the next action
would have to underyo == since transshipment and stn:agé at
other reactors whether you are storing fuel from one reactor
at another reac“sr right now has to undergo a licensing

review == review., At that point, when you went co do that

48
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again if you were an Applicant, you would probably have to go
through this sane process.
DR. LUIBIIl: I viewed it from the basis that

these arc the oldest rods, least radiocactlve rods so if you

had # choice you would move these red tagged rods around insteagl

of some new rods.

MR, IZICUDNI: That is an option I am sure that would
be considered if it came up. I would believe good p:actice
would indicate you would transfor the oldest spent fuel rods
first,

CHAIRMAIl MILLER: Is that necessarily speculative
given the fact chat the Nulze Powver Companv apparently at sone
point in time,and I am sure wve would hear about it from the
Applicant, devised a plan, whataver it is denoted, a Ca:cade
Plan, and gave it life in the sense of at least this
consideration. las it not moved frem the speculative to the
a t least pc3sible ana hence :onprises a subissue in this
proceeding? v

MR, TLICUCN: I don't believe so. I believe t}:.at
is where the Minnesota case, Footnote 5, page 9, insofar as
that guidance directs us --

CHAIRMIAL IOLLIR: That was a vholly different state
é facts, Wasn't that sinply an addition to the capacity of
the spent fuel storaye pool by compaction?

IR, IDTCHTU: Pactually, yes; but in principle, no.

R ———————
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CLAIMALI !IDLLIERs Did it invelve this shipping,

perhaps shipping or cascading? It involved one nuclear !

facility and enlargement of the capacity by virtue of an

— . - —

MR. KETCLIlNl: That is the case I am talking about.
It involved seguenting of licensing actions or nrt segmenting
of licensing actions and we are saying that rhat plan that
is sort of on the periphery of this case ia our view, is
one that would have to be inplermented with further applivationﬁ
to the Coumission for future authorizations to do what | 2 i
sought to do if indeed they followed that plan.

CHAINIAI MILLER: Are you talliiang now about +he
present Duke Cascade Plan in your latter remarl:s?

HR. KETCIETU: Yer,

CIATRIAN MILLER: In that event, hasn't the Stati

taken the position in some of its papers that at this hearing, |

whatever it way entail, that the Staff and the Board and the

parties should and would consider cunulative effec-ts, if any. 3

And would not cumulative effects when you have a so-called
Cascade Plan at least described in some fashion, would that ’
not clearly take it outsidm the ambit of the single facility
of the [innesota case and an alleged segmentation there, and

alleyed whole series of at least described actions,

——— .l it

Either you have . .holly different qualitative characterizatio

depending on what the evidence shows of the plan or at

R
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least raise a consideration for Board determination on

the evidence as to whether or not such a plan, from the Staff'

ol

analysis would be an impermissible type of segmentation as
distinguished from the Minnesota single facility expansion
type of thing or create an issue that the Board should
and would take evidence on and consider.

HR, YLTCHEN: I don't think so., I think, based

on our position, our positiom again, that it is a negl:rible

action ==

CHAIAMAN MILLER: Are you looking at all of the

o, o

reascnably possible Cascade operations or not?
MR, KETCHEN: No., [ will tell why I am not, I

think that is what the Commissicn is going to cover in the

e,

geneéric envirommental impact statement.

CHAIRMAN MILLER: We don't know and will not guess
what the Commission will cover. Thut is a job for somebody

else, not a Licensing Board in an ongoing evidentiary hearing.

S p—

If that is your position, while we haven't made a final
decision, our pro;ilional judgment will consider do you look
at 2 cumulative effect of the whole matter or lock at an
attempted segmentation which is or is not a limiting factor
or wratever else the evidence may show,

Our provisionsal judgment would be in response to

your question: what are we looking at. The Board will

look at the Cascade Plan, its nature, qualicy, ramifications,

;\.‘
co
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possible impact.
MR, KETCHEN: If I may go back to your »pening !
remarks,when we had the conference call, pending before the
Board were various motions for sunmar§ dispositicon. I did

indicate that we were prepared on all of the issues and were,

~

B —————

as we have attempted to, focusing on them, But I mmat say,
|
if that plan and all of its environmental impacts in the futura
{

for 20 years is before this Board, we haven't prepared that
case and if that is the Board's ruling, that we are going to

go into all of the ==

CHAIRMAN MILLER: All of the cumulative impacts [
that you said you were going to go to in your own papers,

we expect you to do that, We . itioned you this matter

. . et <N

could welil come up, I don't know why you presumed the Board

would overrule all contentions that relate to an evidentiary

matter relating to the so-called Cascade Plan.

I don't know why the Staff assumed the Board would
adopt the Staff’s limited position in that ragard and say
we would take the Staff's pos‘’‘on throughout this hearing,

If you did so, I think the Staff is wrong,

S S SSESSa——

We will be prepared, once we have heard from

Applicant and other counsel, to make a ruling. I have indlcate?
what our provisional or tentative disposition is so that ;

counsel and the Applicant may know what is in the Board's
mind in this regard.

S —— —— - o
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Y« KETCHEN: I may indicate one other thing:
1°% ally ¢ ‘d ezpressly that plant or as an alternative, is
nc ¢ nstioned in ary of the contentions that we address. It
dogs come up in discovery ==

CHAIRMAN MILLER: ‘ontention 1, NRDC: "Proposed
action is a step in a propose. program to handle the shortage
by shipping and storage of spent fuel away frem the place
generatad,”

"A step .. a proposed program®” along with all of
the papers filed by NRDC and others in this case is a clear
signal as to what is intended to be gone into right in the
first sentence, it seems to me. ®"Progranm,”

MR. KETCHEN: The program in that conténtiou, as I

read the contention, and discovery, is the DOE program to addres:

the overall shortage of spent fuel storage space and the

ultimate disposal question and once again, I think our discussi

here is apropos and important. I mysel? and the Staff have had'

a == once again, our opeming remarks are the focus of this
case is important and exactly what the judgment is and I
think we have problem in this cage.

DR. LUEBKE: Another question along different
lines. This morning you have used the word "negligible®
several times and in your writings it is used quite often.
The question is, when you have used that word, are you

referring “o normal cperation, the truck never gets off the

1
“i
i
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road, has an accident, nothing untoward happens; or do you
consider accidents and now we have a new proposed regulation
coming up which == which takes rather seriously matters of
terrorism and hijacking. Are you considering abnormal
operations when you use the word "negligible”,

MR, KETCHEN: Yes.

DR. LUEBKE: Even under those circumstances vou
say the effects are negliyible and you are ready to prove
that?

MR. KETCIEN: Yes. May I go back to == if that
answers your question, may I go back to you, Mr, Miller., I
would ask you if you would, could you indicatae to us ==
I am not sure we have it -- where the Staff indicated its
case would be built on the cumulative effects from the ==

“ZAIRMAN MILLER: As I recall it, I didn't say
your case was built upon it. I think in discussing the
various options available to the Board in the evidentiary
hearing =~ and it may have been earlier than that when you
were locking at the Commission's statement of policy and the
two descriptions published in the Pederal Register, one where
they denied NRDC's motion and the earlier one
where they granted it in the sense that the Commissioners
decided to go forward with an environmental impact statement,
but not hold up licensing in the meantime -- cumulative

impacts or those things reascnably possible in the future are
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one «lement of consideration and my racollaction is and I

will try to find it == if I am wrong ¥ apclogize ==
but th; Staff at some point in its papers recognized that
and gaid at this hearing it is possible and proper for us
to consider the cumulative impacts,

. g o e A g i

I don’t think you tied it necessarily to the so-
called Cascade Plan. I don't think you did. That is not !

my memcory. You recccnized when crome action is sought that

| possible cumulative impacts are to be considered. This

isn’t a new law in NEPA or our own decision or anything else.

In Kleppe, you will recall, there was no desire
and there was a finding by the U.S. District Court, that there
Was no programmatic action intended on a regional basis,
local, and I believe national. But thers was an expressed

finding that I think is the sweep of Kleppe. You have here

e SSESRRRSRIRS—~,

a situation where it is alleged and presumably proof will be

offered as to whether or not this is a step in a proposad

TS —

Program; in other words, whether it is a program, not just
a single, first and perhaps only application but whether it is
a step or first step in a proposed program which may or may not |
have certain dimensions.

We don't know what the evidence is and we are
not prejudging it in any way. It is certainly an issue in
fact or mixed fact and law, that the Board would have to look

» aty What would be the cumulative impact == not whetner or not
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it is step one -- if it is step onea and couldé de found to b

reasonably part of a prooram or not,

It could be either way. The Board would consider
the evidence in that regard. Hence, it wculd behoove all
parties to put on whatever proof they hava.

MR. KETCHEN: Depending on how the ruling comes out,
I think that is going to affect our procf on how this case
goes, because as I saii before, our case proves one set of
what we conceive the issues to be and I think the other
cases do otherwise, I think that has got to=-

CHAIRMAN MILLER: The Board agrees. That is why
we have to see what the issues are and what the reasonable
ramifications of the issues are. That is why the Board

suggestad you might want to take several days at this time
and start the evidentiary hearing a few weeks hence.

That is what the Board and parties decided was
convenient, We are here today for this purpose and will
start the evidentiary hearing and witnesses tomorrow morning,

MR, KETCHEN: The reason was, as I indicated to
you, it is easier to tell the witnessas not to ¢~ if we
are wrong than t» reschedule them, That was tentative based
on a prehearing conference, argument on these issuves and
depending on what the Board®s ruling wvas,

CHAIRMAN MILLER: It is easier I suppose to go

forward with what witnesses you do have, If vou feel there

P
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are additional matters we can schedule them in the two weeks
you have before the hearing ends or in scme fashion get them
before the Board,

Your papers show you wanted to go ahead and you
felt you could do so under the Douglas Point criteria,

MR, KETCHEN: There are other discrete areas we
can spend our time doing. I would like to as a final comment
indicate throughout this hearing and we took this position
at the prehearing conference too, we have never agreed that
the contantions as specified by at least NRDC properly set
the framework for this hearing.

CHAIRMAN MILLER: You haven't waived anything,

MR. KETCHEN: We haven't waived anything, That
is the purpose of our trying to find out what *he focus is,
what the factual focus is of this case.

Thank you, sir,

CHAIRMAN MILLER: Who wishes to go next,

(No response.)

CHAIRMAN MILLER: Well, then, who opposes the
Staff motion for surmary disposition in the sense that
counsel has rightly raised the question of what the issues
and the impact of those issues are?

MR, ROISMAN: Mr, Chairman, we opposa it but we
think the appropriate procedure woul- be that the partias
who support it complete their statement in support and then

NP .
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we will provide a response to all of those ztatements in
support.

CHAIRMAN MILLER: I have no objections doing it
as a whole rather than piecemeal,

MR, MC GARRY: I taink the Apnlicant's position is
we would Tike to hear the response to the motion since we
are not a party to this motion. We have an interaest in
this iotion and after we have heard the various views of the
parties, I think it would be approp:riate for us to comment,
Mr., Chairman,

CHAIRMAN MILLER: Let's get the 'ground rules
straight here at the beginning. An evidentiary hearing by
the NRC is a serious and substantial mattar, not oaly for
the Applicant and Staff, but it costs a lot of monay., There
are many public interest matters that get involved, too.

We don't want to play the business of joing in the baseball
bat to see who is next. There is no doubt that the Aprlicant
in the course of its own findings and in stating its
position, substantially follows the Staff position and
substantially, but not totally, opposes the NRDC positions
isn't that correct?

MR, MC GARRY: That is correct, Mr., Chairman.

CHAIRMAN MILLER: We would like you to go next,

We would like response then from the NRDC, the true adversary

on this issue and then other parties opposing the Staff and

iy o
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Applicant will be heard., We don't want to get involved

ia procedural games., This is so serious. I am not %Zrving

to castigate counsel at all., In the course of a long

hearing, we find there is a temptation, very humn, to engage

in technical maneuvering, We don't want it or intand to

permit it, We are conduciing a public hearing. We want

these matters considered fully and fairly and have a

record which will assist in the decision making we will engage '

in, to be available for appeal, be known to the people of

North Carclina and South Carolina, whoever wants to read the

record.,

As lawyers, I suggest wa hold down what we might

do if this were strictly an adversarial court of law and

rsalistically take positions that enhance the development

of the record and which fully and fairly reflect the

opposing and competing principles which are significant and

important,

In that spirit, I suggest the Applicant might well

proceed at this time,

MR, MC GARRY: We welcome those commants and

appreciate them and we think they are help<ul at an early

stage. As the Chairman indicated, the Applicant's position

is coneistent with the Staff's position.

are dealing and focusing specifically on the cascade program,

that that is not before this Board.

We do feel if we
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The Board raised an interesting questisn; that is
one of cumulative effects., It appears the Board, if I get the
sense of the Board, i3 of the view that this is perhaps
4 cumulative effect that should be conside-ed. The Applicant'q
position is cumulative affects should be considered when
such cumulative effects are known and are quantifiable.

We maintain that the cumulative effects in this instance are

unknown and .qaquantifiable.
need not concern itself with

I think the case law is legion. I must confess I have been

diving into my friefcase to try to find the case and haven't

come up with it.

But as many a lawyer is wont to say, doggane it,

I have read the case. I will provide the Board with the

appropriate authority,
CHAIRMAN MILLER:

what is the proof going to show. We have the principles
you enunciated or the Staff does, but when you get down to

it, what is the evidence or inferences that reasonably flow

either way from the evidence.
spending our time,

MR. MC GARRY: I can see we are going to save a

lot of tims. You are getting right to the gut issue.

CHAIRMAN MILLER3

move out rather than wind up

196

And therefors, this Board

such speculative effects.

It gets down to, in this case,

T™at is where we should be

Batter to start at the gut and

a week later saying, gee, I wish
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we had known what we wonmld talk about,

MR, MC GARRY: OCur procf will be consistent with

che statement of Mr., Bostian, in the affidavit of Mr. Bostian,

which is attached to our opposition to the summary disposition

motion of NRDC., The essence of our position is simply that

yé8, Duke has connidered cascading. And may I stop there so the

record is clear as to what we are talking zbout.

CHAIRMAN MILLER: Yes; I wish you would.

MR, MC GARRY: Cascading is nothing more than
transshipment. Those words ares synonymous,

CHAIRMAN MILLER: Multiple transshipments or
siagular?

MR, MC GARRY: The concept of cascading is a
multiple effect.

CHAIRMAN MILLER: I want the theory in mind so
I understand tha terms as you and other counsel use thenm,

MR, MC GARRY: That being the case, yes, as Mr,
Bostian has indicated in his affidavit, Dulie has considerad
this. It would be imprvdent for Duke not to consider one cf
the options that are available to it in solving the spent
fuel storage problem which we must remember from Duke's
point of view, was foisted upon the company as a result of
the President's 1977 statement declaring no reprocessing.

As this Board well knows, since that time, the

industry has been faced with a dilemma of what to do with the

e Spup—
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spent funl., Duke is considering various aspects of treating |

the spent fuel; cascading(shipment) is one alternative.

Reracking with high density racks is another alternative;

reracking with poison racks, building an independent spent
fuel storage facility on or off site are other alternatives.
Duke examines all of these. That is the essence

TS

of Mr, Bostian's testimony. In none of the documents that Dukq
has filed has Duke maintained it has a hard and fast ;
cascade (transportation) program. Merely, it is one of |
the options that it is looking at.

CHAIRMAN MILLER: Would the proposed action as
narrowly dascribed in your application in this proceeding,
would that be a step in any other options, save the cascade
option? I

MR, MC GARRY: Duke maintains that == I am |
attanpting to answer your question.

CBAIRMAN MILLER: I know you have a list. Some it
would not be part of, Others I am not sure of.

MR, MC GARRY: Duke is striving to maintain
flexibility, to cope with the spent fuel problem, Duke
would take the position that by embarking upon this particular
transsuipment activity, it would not prejudice other
alternatives including subsequent transshipments,

CHAIRMAN MTLLER: My question is would it be pursuan

to other options or alternatives other than the transshipments
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or would it be fair to consider it as connected with that

|

'
i

i

option, whereas you will put on evidence as to the availabilitﬂ

of other alternatives with your own views as to their
viability and the like? You have mentioned thr2e or four.

In most of those, as I was following you, I
did not see that this particular transshipment license would
be a part of it, Nonetheless, I wanted to be certain in my
thinking at the beginninjy as to how it bears in its relation
to the whole range of op:ions and alternatives?

MR, MC GARRY: Yes, Mr, Chairman, Let's take the
present reracking option which Duke has pending before the
Commission. In that instance, as Mr. Bostian's affidavit
indicates, it may end up that we will have to transship

even though we ars not reracking. If we want to poison

|

!
[
|
|
i

- A—. - WA i

|
|

rack, we may have to transship to accommodate that alt‘rnativo’}

just to physically get into the doggone spent fuel pools
we will have to ship some ¢? the fuel around.
The testimony wil. spe~k to that also.
DR. LUEBKE: My impression is that the reracking
has been approved., You use the word "pending®.
MR, MC GARRY: That is incorrect, Mr,., Chairman,
CHAIRMAN MILLER: What is the status. I think the
Staff left the date in Juna blank, which I assumed was

a pending matter, What is the status wizh NRC of that

application? o
485
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MR, MC GARRY: I should leave that to NRC, but the
pending status to the Applicant‘’s best knowledge is just
that; it is pending, not approved.

CHAIRMAN MILLER: It ~as expected to be approved
on June 8, if I recall the filings of some of the parties.

1n. MC GARRY: That i3 what some of the pleadings
indicated. As late as yesterday afternoon and I believe as
early as this'norniag. wa have still not received approval
to rerack.

DR, LUEBKE: Another question., You said the
situation has existed since the President's statement of
pelicy in 1977 and you are considering this and that.

It is now June 1979, It seems to me you could have built
some of these things you were considering.

MR, MC GARRY: An interesting gquestion, Dr. Luabke.
One has to remember, when one plans, it takes time to
properly evaluate what some of the options are. This is a
fast-changing area and we are attempting to do the best we
possibly can. Since that time, 1977, we hate embarked
on some spent fuel modifications. Indeed, witness our
reracking application. We are attempting to accommodate that
reracking application.

CHAIRMAN MILLER: Let me inteirrupt for a moment.
Maybe we can find out what the ststus of that application is

]

e — e S g A



10

11

13

13

15

15

17

s

N

&

N

3
G

201

MR, KETCHEN: Mr, Chairman, as I understand it,
the status of the applicaticn is it is still being reviewed
in the Commission and has not been approved vet.

CHAIRMAN MILLER: When were tre projected dates?

MR, KETCHEN: June 8 was tha first one.

CHAIRMAN MILLER: That contemplated action by

whom?

MR, KETCHEN: By the Commission in issuance of the
amendment,

CHAIRMAN MILLER: By the Commissioners or some seg-

ment of NRC?

MR, XETCHEN: Procbably at that time, it constitutad

action by the NRC Staff in issuance of the amendment, becauce
it was uncontestad.

CHAIRMAN MILLER: Has the Staff in that sense
taken any acticn or made recommendation,to your knowledge?

MR, KETCHEN: Yes, they have. As I understand it,
it has been racommended that the amendment be issued and that
I understand it has been sent to the Commission for their
approval,

CHAIRMAN MILLER: Is that sending it to the
Commissiocn == you mean the Commisaioneors?

MR, KETCHEN: Yes, the Commissioners.

CHAIRMAN MILLER: Is that standard practice?

MR. KETCHEN: No, it is not the standard practice.

—— 4 3t ——
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It was done in this case becausz of the current siliuatiion
in Minnesota and so forth and the recommend: tion was we are
qpl.nq ahead and issue the amendment unlcees we are directed
otherwise.

CHAIRMAN MILLER: Thank you. I beliave that is as
far as we can go to clarify the matter. If you should
cbtain additional information, 4dd it to the recoxd 0 we
will be current on it.

MR, KETCHEN: Right, sir. I might point out my
pleading filed last week is inaccurate, 1t anticipated
that it would be issued, some data, It didn't come to pass.

CHAIRMAN MILLER: I believe in one or two
places you left the date blank, June blank, for that re/son,
that you didn't know,

MR, KETCHEN: It never happened.

CHAIRMAN MILLER: We have one question on this
subject and then we will get back to you.

DR. LUEBKE: To get back to the President's
policy statsment in 1977, and the interval of time that has
passed, sometime during this hearing or maybe now, the Staff
could tell us how many nuclear plants in the country have

taken steps to build additional storage and accommodate themsell”

to this need for additional storage,
MR, KETCHEN: We can do that.

CHAIRMAN MILLER: You may contire,

!
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MR, MC GARRY: Thank you, Mr, Chairman,
Two points I would like to pick up on that the

Board had inguired about: No. 1, Dr, Luabke,you asked why

]
)

haven't we taken cther measures since 1977, You must remcmbch

and this is rot )ointing a finger at anybody, that we filed
this application in March of 1978, Now addressing Chairman
Miller's question, with respect to the need to transship
with respect to other alternztives and T indicated the poison
racks, I am informed now that every single altarnative

we are going to have to, f£rom Duke’s point of view, tranaship
¢ d that is what our testimon will show,

CHAIRMAN MILLER: I: thut tranashipment of the same
qual;ty as that which might be encompassed by the cascading
or would that include szome transshipment at or near site
in some cCircumstances, in order to cbtain space and that type
cf thing?

MR. ¥C GARRY: Both.,

CHAIRMAN MILLER: Did you have aqythinq further,

MR, MC GARRY: I beliave I have addressed

i
i
|
¢
|
}
!

the Board®’s concerns and fz'rly stated our position. I simply '

note thv discussion was focused on the Minnsgsota vs. NRC
case, We do maintain that that case i3 @irectly on point
with the instant proceeding whan we look to the famous
footnote 5 on page 9, which we have all focused upen,and we

read it as saying that with respect to the segmentation
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eak2l! arcument, that the nexc action that Duke seaks that will
Z enable it to come to grips with the spent fuel problem,
3 will be a subsequent application; and that application will
4 be reviewed by the NRC and will be before the Board

5 if that is the appropriate course,

-t

We are saying we are not avoiding discussing

~y

impacts of the spent fuel storage problem. It is simply
we are talking today about this activity; if we choose to

pursue an~.cher course of action like the reracking we will

e d——— w—

10

ii

12

13

14

15

16

17

18

19

n

1

& 8 B B

e S ——————————— - Y ———

file an amplication and that then will be subject o
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CHAIRMAN MILLER: Well, la2t me inguire lasg,
then, as to the Applicants position oa cthe consideration of
poasible future cumulative impacts if the cascading plan
in some form were to be followed.

Ig it the App;icant's position that this Board
should consider potential cumulative impacts from the
Cascade plan or not?

MR. MC GARRY: Should act.

CEAIRMAN MILLER: Should not. Very well.

DR. LEUBKE: I would like to ask if we consider
ourselves limited to jus%t this shipment of 300 fuel
assemblies and put a condition on the decision which says
‘that and no more'.

Would that be a hardship?

CHAIRMAN MILLER: It couldn't be a hardship,
could it?

MR. MC GARRY: The Staff has evaluated 300.

DR. LEUBKE: No, but if we came ocut with a
decision that says i+<'s acceptable to ship these 300 but no
more on this Cascading.

CBAIRMAN MILLER: That wouldn't be any more
hardship than you contemplate anyway because vou say
you'll do anything, and whatever it is you'd have to come
back to another board.

MR, MC GARRY: That's correct, My, Chairman.

ne A
483 005
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That answers your guesticon.

Just so tbae record is clear, there has been a
question of jrst exactly how many shipments we were talking
about. There was a range between 300 and 400. But whatever
that number is, that's exactly what this application is for.

I might inform the Board that at 9:30 today we
did receive the reracking approval.

CHAIRMAN MILLER: Oh, you did receive it at
9:30. Well, at 10:30 we'cse going to note that fact, and we
think that's very expeditious intelligenca. We commend
everyone involved.

What did they use, pigeons?

{Laughter.)

MR. TOURTELLOTTE: As usual, the Applicant
knows before the Staff.

(Laughter.)

CHAIRMAN MILLER: And the Staff knows it before
the Board.

A’l right. That's swell. We have the record
established.

Now may I inguire: I take it that you have
covered your poincs at this stage, Mr. McGarry.

MR. MC GARRY: Yes, Mr. Chairman.

CHAIRMAN MILLER: Are there other parties or

counsel now who take cubstantially the same or similar

- L
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positions aa the Staff and the Applican% in this regard?
If so, we would like to hear Ffrom whoavar might wish to
associate himself or herself, or otherwise make a position
on the record.

(No response.)

CHAIRMAN MILLER: No one else?

MR. KETCHEN: Mr. Chairman, just very quickly,
since we're going ts the next, I want to clarify one point
responciag to Dr. lLeubke.

This case is about 300, the shipment of 300 fuel
assarblies of 270 day old fuel. That's all we see that this
22ard wvould be authorizing tue ¢ *aff to amend the permit for.
Ard the Appiicant would rnot be able to ship less than 270
day old fuel under this authori- ation.

CHAIRMAN MIL'ER: Very well.

We'll now ask Counsel for NRDC, as well as other
parties or counsel whr, way wish to associate themselves in
some fashion with the NRDC position.

Mr. Roisman?

MR. ROISMAN: Thank you, Mr. Chairman.

Let me just begin by noting that I must say, I
found it curiocus, but in dealings with the Staff not surpris-
ing, that the Staff today tells us that the reracking proposal,
the early approval of which would have streng hened our case,

was sent to the Commissicn befsrag any action was talken because

df‘? i 7
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of the Minnesota casa. And yet the Staff went “o the

trouble of writing an exteasive memorandum saying that this
case ought to proceed ahead in spite of the Minnescta decision
and that no one ought to wait for the Commission.

Yoting that anomaly, and since the aoproval has
already been granted on the reracking, I wouldn't want to
come back throush it again if we get into the suspension
question.

I'm not sure thiat the suspension motion was
nacessarily still right in light of the Staff concessions
today, which are that they are not prepared to go zhead if
the Board should rule that the proper scope of the proceeding
is the consequences that reach out to as far as the Cascade
plan is talking about reaching out.

If that's true, I think it is clear under the
relevant rulings of the Commission and of the courts that the
hearing must awcit the preparation by the Staff of the data
necessary to make their case. ‘

Let's go back first to the ultimate uncderlying
question: What should the scope of the proceeding be?

Basically, what the dispute is about is whether

the Board and the Commission shoul?® attempt to get Duke into

a better planning mode than it appears to be in. Duke would
like to look at the next six months or year or vsar and a half

or two years. And what it refers to as "flexibility” is
i et

81
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mpbS really not flexibility at all.

If vou read the documents, maay of which wa've
attached to cur motions, that come out of Puke's own internal
discussions, it's clear that each day that passes with Duke
rnaking a commitment toward one course of action is impacting
on z2nother. You'll see in documents prepared by the Staff and
the Applicant statements that, Z“or instance, putting poison

cacks in, which would allow mora fuel to be stored at
Oconee than this rerackiang proposal which was approved at
9:30 this morning, putting poison racks in would rave allowed
aven more fuel there.

But thev go so far down the line with the trans-
shipment proposal that they didn't have enough time to order
the poison racks which apparenzly are being kack-crdered on
a larger scale, and there wouldn't be enouch time o get those
in place given that transshipment got neld up.

Sc Duke, having thought the transshipment would
come aiong, passed by the chance of being able to put poison

racks in and had toc 90 with the stainless steel racks.

Yow they'’re telling 2s in affidavits that we see
filed with their papers that the independant spant fusl
storage facility that might be available tc displace the need
to transship once reracking has been 2xhausted can't be done

because it's a 44 wmonth to 60 month prospect, and they're too

close to the date on which the reracking will have usec up

465 058
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the capability of Oconee, Vay of 1982 approximately. And
therefore che independent spent fuel storage option deoesn'il
exist. They've got to hava transshipment.

Fach time Duke's statement of flexibility has
really been a statems~t that they ~ -2 counting cn something,
let's call it the Kaight in Shining Armor theory. Someone
will show up riding or a white horse carrying a scent fuel
storage pool, and nowhere in Duke's system will that spent
fue; storage pool alleviate Duke from all this aggrevation:
ne more hearings, no more requests for license amendments,
no more transshipping of spent fuel, no more spznt fuel
storage expansions.

And the one they're counting cn is the govern-
ment and their own affidavits which are attached tc our papers.

Mr. Snead, who is the manager for Nuclear Fuel
Services, in a memorandum dated March 23xd of 1379, says, and
I quote:

"Indeed, our plans are premised on avo.ding

significant costs of spent fuel storage while
waiting for governmenc to act on their plans for
storage."

Now that's why we're hera. Ve're here because

we do not want to see Duke making a fait acccmpli of a govern-

ment away-from-reactor storage facility. We're not here to

argua with you about whether we're right that a gcvernment
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mpb7 away-from-reactor storage facility is a good idea or a bad
idea.

We think you don't have to reach that issue
because if you just look a: the realities of spent fuel
8torage management and do what the Staff wants vou to do
and disregard those contingencies that we rezlly can't
prove, when will the government, if ever, build one of those,
you'll see that the course of acticn that Duke's taking is
not prudent. It doesn't make sense.

It haes to be evaluat:d, though, in the context
¢f Duke leepina its reactors running. That's kind of the
bottom line. And the one thing that Duke considers intolerable,
and we will accept for a moment without necessarily conceding
that it's intolerable, is that one of these plants gets shut
down someday because it doesn't have anyplace to put it;
spent fuel.

And they give us costs ranging from $165,000 a day
up to half a million dollars a day as to what the cost of that
might be. Whatever it is, if the costs are like that and if
costs are the sole factor, it's a big number. And we can
assume and accept for the moment that that wouldn't want to
occur.

To cet the answer to the question how they keep
the Duke plants running ir:respective of the spent fuel
storage problem, you have to look beycad the end of your nose.

s N
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You have to look beyond 300 spent fuel shipments from Duke
Oconee to Duke McGuire.

Now Duke's got an idea. It's called the cascale
plan. And I would concede that if economics were the sole
factor that that might look like a very good plan. If you
assume that all the Duke reactors were going to shut down for
some other reascn some time in the early 19905 because you
wouldn't have to worry about puilding an independent spent
fuel storage pool and you could--if Duke got its anprovals to
build all the plants that it has on the drawing hcards, you
would have encugh in their spent fuel storace pools to handle
the shuffling.

The flaw in the analysis comes because Duke
doesn’'c even know that it's going to build all those plaats.
I am told that if asked, Duke willi have to tell you that
the Perkins facilities are beginning to go into a holding
mode. That's three plants, an important part of the cascade
plan. That one of the Cherckee units is starting to go into
a holding mole, an indefinite deferral.

Now those spent fuel storagsz pools -~ Just think
of those plants for a moment as spent fuel storage rools --
are going off-line. They aren't going to be there. The
cascade plan already has some glitches in it., But Duke still
wants to keep tha transshipment option cpen because :ir. Snead,

stating the position ¢f the company, indicates tc us chat

18% 061
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what they're really waiting for is the government to build
this big pool.

Now I don't think the company really disputes
what I've just said. What they really dispute ls whether
they are re=ally shutting off the options. I think the problem
is a polyceacric problem: Every time you touch one piece of
it, all the other pieces change.

"+ have an affidavit, for instance, from Mr.
Gluver identified as RMG, who indicates that if the spent
fuel storage oprtion that's being proposed in this proposal,
namely transshipment, isn't approved, thev had better have
an independent spent fuel storage facility backup because
they're going to really be in trouble. They can only rerack
so much, and they're ultimately going to run into trouble
with Oconee.

On the other hand, if this cne is approved; that
sort of is a green light that they're gecing to get other
approvals, that they will be treated as independent actions,
not linked together with all the other actions, and that the
mechanics of spent fuel transshipment won't be markedly
different.

S0 if you go ahead and evaluate the 300 and give
them the okay, even if you put in the condition that Dr.
Leubke suggested, which is that all approvals are for 300 and

nothing mors, you have given them the green light to go

45!
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ahead with cascade, civen them the green light %2 wait until
the elavea:a hour to decide whether to seek another trans-
shipmen- .ropesal, which, I might add, is the one with the
shortest lsad time, "~cause all they have o do is make sure
they have a cask available or two if they're transshipping
very rapidly, and a strrage facility at ancther re=actor which
is being built and is therefore presumably going to be
available.

The independent spent fuel storzage pool has the
loncest lead time. The reracking wita poison =acks has the
next longest; the reracking with stainless steel raciks, the
shortest of the optioms to tranashipment.

We want to try to stop that. We're not trving to
prejudge it, I want {2 be clear about this. Our wirtnessas
have been asked in depositions and have given their judgment.
They think the independent spent Zuel storags facility is the
right answer. But we do not have a case to make to that
effect.

We are not exparts In all the areas that one
would need to evaluate. Wwe want this hearing to =valuate that
question. We want them to look at the real problam that
Duke has, which is what tc do with spent fuel givan that we
don't have a permanent waste disposal facility tc put it in,
and that ther=2's no reprocessing, which wes a sort of kind of

interim disposal method. And to answer the question: What's

483 Ud
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the bast thing?

Now mavbe transshipment comes ocut, or mavhe
sometiirc with a transshipment option in it works. Offhand
we would not be offended if you came to the conclusion that
transshipment ought to be available as a last resort, that
if Duke's reracking couldn't get readv quite in time, they
were about tec lose t .. ir FCR, ari if vou really thought that
a full core reserve retention was crucial -- as you know
that's a contention of ours -- but if you really thought it
was crucial, that vou could say 'All right, in that case
transshipment until the reracking is ready and then stop
it', or if they're building an independent spent fuel storage
facility -- and our estimate that they could do the whole
thing in 32 months is overly optimistic and it took 38 months
and there are a few months there when they would havs to
shut down the reactors or lose the full core reserve =-- maybe
in that case ycu could say 'All right, there, transship if
that's all you've got left, if the choice is between
transship or shut down.'

But that's not the proposal in front of you.

The proposal in front of you is unlimited or unrestrained
transshipment except for the number of 300 or 400 at this
point. And the Applicant argues that it's speculative to
look beyond the 300 transshirment, that you've cot all these

different permutations and combinations. To some sxtent



mpbl2 they're right. But mera speculation alcne is not a bhasis
for rejection of something that the Commissicn is consider-
ing. If it were, the Bcard would reject the 200 transship-
ment because it too is based upon speculation. It's based
upon the speculation that the company's rsactors at Cconee
will continue to run anyway, a speculation which weuld have
seemed mora speculative three or four weeks ago when their
orders were outstandiag from the Commission ordering them
not to run, a speculation which depends upon the availability
of spent fuel casks, approvals by the Staff of the routing
that the snent fuel is going to take in light of the new
safeguards regulations, and, of course, the availability of
MeGuire itself.

MecGuire does not yet have an operating license.
The Staff in this case has taken the nosition that it won't
allow the spent fuel to go from Occnee to McGuire until it
has an operating license. And the Staff has got an authoriza-
tion from a licensing board, But it has nnt yet =een fit to
i~sue that approval.

So everything involves some speculation. And
offhand, I would be sympathetic to the view that the Chairman
has stated, that 'Well, let's ge% to the facts', because
they think -~ I mean, from the phone conversation w2 had
the othur day and from what you said this morning, I think

where your head and mavbe vour heart are also is ‘'Come on,
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let’'s get down and fight zbout the facts and get the thing
resolved.' I would be inclined to do that w00 if my client
were as well sitvated factually as the Applicant and the
Staff were. If I dic:’'t Fave anything to rely upon but our
own resources., we would just have to go with it.

But the law is not that way. The law says two
things:

First, in the Barnwell case, which has been
cited here for a different proposition, the appeal board
laid down a standard. "When dces the absence of a Staff"
~=- in that case environmental impact statement -- “mean that
vou should not go ahead with the hearing?"

To begin with, they recognized that in principle

there are tiues when the absence of an impact atatement

prevents the hearing from proceeding. And the logic of that

was that the impact statement is the full disclosure state-
ment that gives the parties, even those like ourselves withgut
the resources, the benefit of an independent unbiased
objective look at the facts by the Regulatory Staff. They
used basically the standard of significance: 1Is it a really
important crucial thing that's nmissing that the Staff hasn't
completed? In that case the quest. u” was whether or not the
Staff needed to evalunte some additional factors that thay
hadn't looked at in the impact statement. How crucial are

they?
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In this case it's more tham crucial. It is the
whole case. If the Board concludes that the scope of this
case is -~ not the cascade plan because that's just an option
== the scope of this crse is the solution to the real problem
that Duke is trying to get a solution to, namely what 'to do
with speat fuel storage in our present situation, then
in that case, at least from the perspective of my clieant, all
turns on the look at those altermatives: cascading,
independent spent fuel storage, limitod transshipment, rerack-
ing with poison racks, reracking with non-poison racks, all
of those opticns become considerations.

And we've been arguing since our first motion
for summary disposition on the ALARA question and, of course,
in our second motion for summary disposition. The key to our
case i3 the analyses have not been done. And we are not
equipped to do them.

We believe we ars entitled by law to expest the
Staff to do them. We cited on page 2 of the NRDC Response to
the Staff Motions for Summary Disposition a document dated
June 5th of '79 ==

CHAIRMAN MILLER: Pardon me, Mr, Roisman.

The Board finds it necessary to have our morning
recess at this time, perhaps a little unanticipated.

We'll take about 10 or 15 mir as, please. And

you w!ll resume afterward.

SIS —
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MR, ROISMAN: 1I'll zing you will the cases

aftsrward.

CHAIRMAN MILLER: PFine. Thank you.

(Recess.)

CHAIRMAN MILLER: The hearing will resume, please.
Take your seats. TWveryone be seated, please. Come to order.

Mr. Roisman, I think that you were in mid-
sentence when I asked to iuterrupt for our recess. You may
vesume .

MR. ROISMAN: VYes, Mr. Chairman.

I had just finished emphasi:ing why T thought the
Barnwell case and the line of reascning used there was

applicable here, namely thac the absence of the Staff analysis |

really goes to a significant issue and was thea about to
address the Board's attention tr the NRDC Response to the
Staff Motions for Summary Disposition dated Jume 5, 1979.
And on page 2, the cases which we cited there,
including Calvert Cliffs and York Committee for a Safe
Environment, et cetera, which deal with the question of
whether it's reasonable to assume that a citizen organiza-
ticn like ours or like CEBSG should have the resources to be
able to develop their case, or is it more appropriate to
say that che cases have to be developed as a result of the
work done by tine Regulatory Staff of the Agency. And I
think if you look at the discovery that was filed against
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mpelé : NRDC and in subsequent filings made by the Applicant and the

2 ': Staff with regard to that disccrersy, their pesition is

3 | essentially that we should do the economic analysis of compar-
4 ing the independen: .~ent fuel storage pool against other i
S | We should do an analysis of what the man~rem ;
7 :! dosages would be; we should do an analysis of all of these '
3 different considerations associated with the cascade plan :
] h versus other alternatives; and our position is that that's
i0 ; not correct, that there is nothing in the case law that would :
ol E suggest that we hava the duty or carry the burden of proof
12 E on those issuss. i'
13§ Now as you know, the Varmcnt Yankee case in the |
14 ‘ Supreme Court decided that that case only stands for the !
3 ! pruposicion that there is a -~ quote -- "threshold test®. 1
16 ; I do~'t think under any intarpretation cf what a threshold
7 !| 4s, we could be interpreted as having failed to meet that. |
8 ; Our client has identified the sxistence of a

1G scheme which none of us knew about until we did our discovery

20 || and identified it through the Applicant's papers, the existence
21 of alternatives to that schema, the existenca of some poten- i
tial environmental problems associated with that specifically !
identified in the contaxt of how many spent fuel rods might

ba subjact to the cascade plan shipment. JWe've brought |

H X B B

in the implications of all of this in light of how DOE is ‘-
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mpbl? ' || doing its thinking on whether the gove.mmeat should or
" shouldn't build an away-from-reactor storage facility.
3 We've demonstrated from the Applicant's documents
4 what their thinking processes are, how apprr 4l of trans-
S shipment will give them the incentive to not plan an indepesa-
6 dent spent fuel storage facility in time to meet Oconee's
7 || problems by 1982 or '83. All of these things we have brought
' 8|l to your attenticn. |
9 We do not have the capability, don't feel that
10}l we should be obligated to go beyond that into doig the
11 || kind of study that the Staff would be obligated to do if the
iz scope of the proceeding were as we urge that it ahould be.
13 The ALARA considerations, the as low as reasonably
14 achievable considerations would require them ¢c do an analysis
15 of a wide range of altarnatives. The National Environmental
16 Policy Act, even if no impact statement is required, would
17 require them to do an analysis of a wide range of alternatives.
18 The provisions of Section 102.2.E of the NEPA
19 actually requires a more stringent alterratives analysis than

20 the one that relates to impact statements.

21 CHAIRMAN MILLER: Does that case resquirzre a

22 licensing proceeding where the action is a federal licensing --
23 I know the line that you speak of -- and looking at alternatives,
24 whether or not the envirommental impact statement must be

25

prepared by the agency that apparently iw Mqaqo in
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a major federal action? I was curious and I couldn’t tell
frum our initial examinaticn whether you considered that
equally applicable to a licen: ing situation where it is the
licensing, the federal licensing which is the major federal
&ction that's the subject of inquiry.

MR. ROISMAN: I'm trying to remember.

CHAIRMAN MILLER: Well, perhaps you'll think of it.

MR. ROISMAN: I think in the two cases that we've
eit.d--andthoy'rocit.dinth.mmmc:upomtom
Staff motions for summary disposition at page 13 -- I believe
both of those involve the fedaral agency taking its own
action, as opposed to having someone propose an action to it.

The Romney case involving HUD, housing, and the
Corps of Engineers was I believe another one of the Corps

dam projects and not an outside applicant for a license
to do something,

I don't think that that would make a difference
in this sense, that the purpose of NEPA -- the underlying
purpose was before you do something you should lock before
you leap. I mean that's assentially the understanding of it,
that if you're getting ready to do something which is going
to utilize rescurces in a way that they cannot be utilized
for something else, you ought to think about it.

That shouldn't change because it's an outsider

asking the govermment's approval for it any morse than it
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changes in terms of whether you should do an impact state-
ment at all, if it's the government that i3 asking.

CHAIRMAN MILLER: We have this question to which
you have addressed yourself I think in the past, and that is
the application of resources. And it's considered I think by
the appeal board in the Midland decision, one of the Midland
dacisions, Acre not certain business judgments with regard to
the application resources to be made initially “y the utility
and the state authorities rather than by NRC in that sense,
the impact of the two principles.

I'm not sure what y ur position is. If you'd
give me a thought on that?

MR. ROISMAN: If we were talking here only about
dollars, if those were the onl: resources, there might be
something to be said for that demarkation. But we are talk-
ing about more because I think that really the undisputed
evidence that we've indicated in our affidavits demonstrates
that as Duke makes this dscision -- and maybe it made it for
only a dollars and cents purpose -~ it is for closing
substantive options with environmental impacts different
than the course that it's going on.

CHAIRMAN MILLER: X see.

You bring it into the foreclosure aspect of
analysis.

MR. ROISMAN: Yes.

P"\U 4
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CHAIRMAN MILLER: I follow you. Thank you.

MR. ROISMAN: I guess the only thing that I
would say in conclusion is that we are vary concerned that
if this hearing were 0 proceed now, it would bs unavoidable
that it would have to proceed again in the future, and that
we would be piecemealirng the issues by not having the Staff's
analysis on the proper scope of the alternatives in the
Proposed action here, and that whatever convenience there may
be for the benefit of X number of witnesses who have decided
to be in Charlotte today and tomorrow and for the next few
days, that that really shouldn't be the overriding considera-
tion.

We think that the overriding consideration here
has got to be the total time that we're all spsnding. I mean,
we all could be doing something else if we weren't here.

It's not that anybody's got a lot of free time on thair hands.
And if this is the wrong time to hold this hearing because tha
Staff has not really got its case together, if the Board
agress with us on the scope gquestion, then let's have the
Staff get its ducks in a row and come back here and have the
hearing that goes to the issues as we see them,

I think there's going to be a lot of redundancy,

a lot of repeating, a lot of questions asked that might not
have to be asked if the analyses were there and available.
And I would urge the Board to ths extent that it's inclined

48 °
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because we're here and there is some inertia for beiag here,
to really not be swapt along b+ that.

In fact, to some extent, baing hare is like
approvi g transshipmsat. It loocks like it's going to tand
te foreclose some otoner options for us down the road, namely
having ~ne cohesive hearing on this. And we're as much
against the mowentum toward the cascade plan the trans-
shipment creates, 2z we are agaianst the momentum for having
this hearing that our presence here today creates.

And I hope the Board will seriously consider and
perhaps ask the Applicant and mure importantly the Staff what
kind of things they would be getting into if the Board ruled
that the scope is what we are arguing it is, and how much
more data would they be presenting, so that we would get
some knowledge of just how much better the record would be
if we waited for that.

Thank you,

CHAIRMAN MILLER: Let we ask your reaction to
this pessible situation:

Suppose that the Board bellieves that the deter-
miration of whether cr not the scope should be of the breadth
that you suggest on behalf of NRDC or the limited version

— s i - ———— - —

FO———

which the Staff and the Applicant balieve appropriate. Suppose

the Board believes that we don't rsally have an evidentiary

recoxrd. lNow we've got a lot of papars flying around, we've
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got a lot of affidavits. We're not certain to what extent

they are confrontational, to what axtent they are parallel

and to what sxtent they just simply don't meet squaraly the
ramifications of some of these issues.

The Board might well believe therefore that in
order to decide which scope is appropriate for the totality
of the hearing that some avidence is necessary from the
Staff's point of view and the Applicants, Just what are the
facts established here in an evidentiary record, and explore

it fully and test it by croes-examination, as to those matters |

which the Staff balieves that no environmental impact state-
mant is required, that it is limited, so limited that it is
not an improper segmentation.

We've heard from you, Mr. Roisman, as to your
countar-theory. But the Board itself I believe is under the
apprehension of trying to decide as a matter of law conflict-
ing and inconsistent claims in contentions and principles
when it may well be very premature to make such a decision
as a matter of law, whataver that decision may be.

We have not had the benefit of the evidentiary
underpinning in a form that we would regard as a full and
complete record, recognizing that there have been some
approaches to it in the form in vhich these multiple motions
for summary disposition have cowe to us, cthe affidavits of

witneases, even of the prepared writtem tastimony. But

s g
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mpb23 nonethaless the Board has not really had a chance to develop

2|l an evidentiary record upon which it could rely in deciding

3 || which, if sither or any of these matiers really scope out the
4 || things which we might call ultinate issues or mixed issues of
51 law, in fact whataver characterization you wish to make them,

& thywudbopz-tmfmamm‘apomtofvwmdoit

7 now. But that proceeding with an evideantiary hearing which

w

could develop the record to that extent, which might or might
2 not be completely dispositive, but would certainly be a loag
10‘ way down the road of decisioamaking, to %ake a reading into
‘ii{ this week and next week to see where we are on some of these
12 issues aftar they are delineated, leaving it to the parties
i3 || ¢o present the avidentiary underpinning upon which cii2

-

i4 inferences are to flow, declining as a Board either to
15 decide it as a matter of law upon the pleadings, such as vou
16 hhvi. when we have the disposition of ccntantion arguments,
17 or a more refined but nonetheless disposition as a matter of
18 lav when we have the contsatiocns plus the depositions plus
19 the answers and g0 forth all developed and supported by

20 affidavits which, of course, obviously 2re not tested by

21 t cross-examination or any other of the prophylactic measures
22 of an evidentiary hearing.

23 I believe that the Board is consideriag that it
24 would be premature and improper at this time to decide some
25

very complex matters, a fairiy wide range in their nature,
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as a matter of law in the present stage of having a non-

evidentiary record.
I want to think about it further, but I'm Lndicat-‘

iag to you provisionally what our belief is so that you will i

have it, Mr., Roisman, before you, and so the counsal. for

Applicant and Staff in their rebuttal arguments will be able

to addrc:3 that matter as far as scoping of issues at this

point, which is pre-evidentiary hearing by a few hours or a
day.
MR, ROISMAN: Mr, Chairman, I think I would like
'

to say two things in response to that. ’

One, as I'm sure you appreciatas, there's a co.ruin‘
Catch-22 element in there. If our positiom is right that the 1
scope issue, even if it’'s an unresolved issue until you have |
an evidentiary hearing, depends to some extent on the develop-
ment of facts which we 7eel we're entitled to expect the
Staff to develop, then making the decision on the scope without
requiring the Staff to first develop the facta and diudvanth-:
es to us and conversely making the STaff develop the facts |
before you've made the decision on the scope may arqgueably
disadvantage them. They would be required to do the work
and then you might argue that, Well, after having looked at
the work, it didn't look like it made ary difference. ’

And I can’'t give you a Solomon-like solution to

that except to say that I do believe that the Intervenors -
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here do have to some extent greater rights in this regard
than other oorties to the proceeding. We have the right to |
expect that the Regulatory Staff will develop the record, and
while I don't seem to have the case cited here -~ and I must
confess, having created part of the paper blizzard, I'm now
a victim of it, I can't remember which damn motion I put the
cite into -- but someplace in here I've cited to you the
decision in the Scenic Hudson case and also the decision in
the Office of Communications of the United Church of Christ
case.

And those cases, the thrust of those cases --
which were both pre~NEPA, they just involved the ld-inistratiVJ
duties of a fedcral agency -~ were to the effect that the
agency had the duty to develop the record once an intervenor
party shows up and identifies the issues with some particular-
ity.

We'll assume that the subsequent Varmont Yankee :
case from the supreme court is a loss ¢f the threshold test, ;
but I think, as I indicatad before, we've met that. But now ‘
we're at that point. {

If tha Board is saying We're not willing to accept
the basic argument at this point that the scope iz necessarily

1imitad to the scope that the Staff analysis has gone to,

but that it might be a broader scope, then that guestion it~
self we feel we deserve to have the Staff develop the more

e —
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adequate record on.

CHAIRMAN MILLER: So you'd like to have that
issue, then, addressed first in an evidentiary hearing.

MR. ROISMAN: Yes.

leudammtifthesuffmmtm.
to address it, that is that they were not able to address
what your peruvsptions were of the issues that had to be
resolved to describe the scope evidentiarily, then that the
hearings shouldn't proceed until they were ready to do that.

Now my second comment goes really to a separata
question.

I think you were identifving now -- and we'll
assume for a4 moment that the Board's initial thinking turns
out to be the Board's final thinking -- that there are -— and
perhaps you alrsady have in your heads an idea of some
specific things--factual items that you would like to see
resolved in order to help you dec .de what should the scope
of the proceeding be. Maybe you want to know just what is
behind Mr. Bostian's affidavit that got attached to the last
paper filed by the Applicant when he said 'Well, we've got
all our options open, we haven't committed to the cascade
plan.' And so the Applicant's plans on how these different
things might intarrelate might be ona of the issues you're
looking at. Another one might be to what extent is the

Departmect of Energy's actions dependent upon this Applicant

PUTEIE—
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in similar transshipment proposals. Would they come out
differently if this Applicant announced tomorrow that it was
going to build the independent spent fuel storage facility
at Oconee and latar at icGuire, Perkins, Catawba, Cherokee,
to hecld the lifetime supply of spent fuel? What would that
mean in their judgment?

In other words, are the options subject to baing
foreclosed by this acticn?

If you identified those and then said the hearing
is going to be limited to thosa first, and when that's over
if the Board feels like it can give us an immediate decision
it would, and if not it would then leave open the gquestion o
whether to decide to go on with other issues in the hearing
or whether to postpone the rest of the hearing until it had
developed the record in its own mind and coma out with a
decision, I think that would be helpful if you decide to go
ahead at all.

To facilitate that I might suggest that we either
have a period of time, a couple of hours, to suggest to the
Board if the Juestiion is what should the acope of the proceed-
ing be, and assuing for a moment that it is an issue to be
resolved factually and not legally, what facts we think the
Board ought to tike evidence of that would give us some
guidance, and start with that because thare are witnesses here

who are obviously addressing a range of issues, some of which

e g T
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mpb28 ! we would certainly concede, and I suspact the other partiaes i
2!l would too. Thev heve nothing to do with the scope questicn,
3!l and others of which clearly would have something to do with
4 thmp.qmtionifnmbcyondjutmuw.
5 So that guidance -- and perhaps if you want to
3 ginumchmentlmtnwudbeprwedtodoitm
7 ! a couple of hours, to presant to you orally what we wouid see

8 uth.factinmuonthat.andtbonhanahwingoaunt

IITESSE———_— L L s b b

9 peint.

i0 That's all I have to say. :
i CHATRMAN MILLER: We'll take that under considera- |
| ton. |
13 Are there other parties or counsel who wish to be .

14 || heard in association with the posit 2n taken by NRDC and its

15 counsel?

- e - —

16 MR. BLUME: Chairman Miller, Carnlina ani:omntali
|

17 Study Group supports the proposition that the Boaxd consider |

18 the entire package of the plan. And if the 3taff is not
19 ready to do that, themn I ballsve it's the Applicant that must

20 guffer rather than the environment,

2 | ¥We're ready to show that there are residual

22 effects and dangers connected with the regular shipments.

23 For example -~ and if we're planning 300 shipments, tbhat would :
24 give us a certain amount of residual environmental effects.

25 If we're congidering a multiplier eifect as is .
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mpb29 ! proposed in the cascade plan, then there's obviously a much
2 || higher level of effect.
3 ' Further, we're afraid that one of the alternatives
4| that we intend to discuss, which would be the extemsion of
5 w enlargement of fuel pool number three at Oconee, the opportunity
6 to do that might be past if time goes on. That's one of the
7 factors that must be considered in this matter.
é There are a great many other speculative kinds of
9 issues that have been raised, to say that we can't consider
10 the total package at this time.
11 I would throw in some more. There are a lot of
12 speculative matters. We don't know the exact status of the

13 McGuire plant,

14 In the newspaper today they are discussing the
15 extension cf the deadline for that plant by another ycar or
16 s0. 1'm not sure exactly what the status is. And I think
17 the Staff ought to comment on exactly what that is so that

18 we can have that matter clarified if in fact it is the Staff's

19 position, as I stated, that they'rs not going to allow fuel

20 tmwwhmwommit'ogmudmmmi
21 licemnse. !
Parther, I would note that the County Commission,

22

23 the Mecklenburg County Commission has authority from the

24 state by legislation to aoct in regards to transpor® through
25

Mecklenbury County of hazardous waste, and also storag- ‘n

,‘;f‘
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Mecklenburg County of hazardous wastes, and that the County

Commission has taken a rezolution.

M:. Harr was going to

present that in a limited appearance, and might, if this is

seen as a not part o. a plan, and if the NRC -- if this Board

considers it piecameal as opposed to part of an entire

storage plan -- might be moved to, say, Why should Mecklenburg

County be singled cut in this matter and take soma further

action in thia regerd,
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Sc those are all Speculative matters. It seenmsg
to me there are a great number of those and that the Board is,:
in fact, set up to consider speculative mattsrs in this
hearing. !

Rather than operate on a theory of ~- I think it
is fair to characterize what the Board is being asked to
do, to decide a very small piece of this matter, I think
Applicant and Staff are operating on a sort of divide and
then decide theory. It is a lot easier tec decide a small
piece of it. But in fact, that may lock you into the entire
plan.

I had not thouaght of the possibility of Juconee
' fuel ending up back at Oconee prior %o that, but I had
considered this whole scheme as part. of a musical fuel pcol
arrangement. And I think that the whole plan has to bhe
decided in this hearing, or at least fully cone’ ered rather
thaa decide just a piece of it.

Thank you.

CHAIRMAN MILLER: I guess we haven't heard from the
State of South Carolina, have we?

MR. WILSON: No, Mr., Chairman, =+ this point you
haven't.

Principally we are here to monitor and parc! aipate
if necessary in the proceedings as a part of the State. A>

this poirt, . course, we have takea ao position and we continue
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to do so, we do neither join nor . oppose the motion at this
time, and rely upon tli2 discretion of the Board as to defining
the scope of this hearing.

We will, of course abide and participate within
the bounds of that scope as edfined by the Board.

CHAIRMAN MILLER: Thank you.

All right. I <hink rebuttal or response by either
Applicant or Staff, in whichever order you wish to do so.

MR. MC GARRY: I'm prepared to go forward.

MR. KETCHEN: Go ahead.

CHAIRMAN MILLER: Very well, Mr. McCarry.

MR. MC GARRY: There seems to me t-> be several
pertinent points to address here, and then some tangential
points by way of housekeeping.

Let's get to the important points:

What NRDC and CESG seem to be saying -- indeed not
"seem," are saying -~ is'they want Duke to look at matters that
will treat the entire spent fuel problem.

Now these are the facts. This is the vrecise issue
that NRDC has raised before the Licensing Board in Vermont
Yankee, Prairie Island. It is precisely the pcint that was
raised before the Appeal Board, precisely the point that was
raised before the Commission back in 1975, precisely the point
that's been raised in'the courts.

We submit that in evervy single instance the

483 085
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decisionmaking body has rejected that argument. And now this
Board is confronted with that argument yet once again.
There may be a variation to the theme, but the theme still
lingers.

Let's treat the entire spent fuel problem now on
this record.

Now, to elaborate, I am sure this Board ig well
familiar, but I will just take one of those examples, and
that's the Commnission decision in 1975. In that instance
NRDC petitioned for rulemaking to halt all speat fuel pool’
modifications until the generic impact statement was completed.

The Commission rejected that. The Commission said:
“Based on weighing and balancing five factors,
individual licensing of specified limited actions
can take place until such time as a c¢eneric impact
statement is completed.”
This is preciseiy what has harpened at Vermont
Yankee. Varmont Yankee had a spent fuel pool modification
that is only going to take it to mid-1980s until it will cease
operation.
Prairie Island, the same situation.
Trojan will go antil 1982 until it loses fuel.
And in each one of these inatances, the Boards did
not pass upon an entire program, an entire project. They loocked

at that one isolated situation, balanced the five factors

.
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that t 2 Commission has directed it balance.
We submit that is exactly the position, that is
exactly the case that is before this Board. This Board is f
guided by the Commission decision to balance those five factorsl
The Staff has addressed those five factors, has ;

weighed those five factors in its envirommental impact %
appraisal. It is now before this Board to determine whether
that analysis has been adequate, the parties are free to
erxcass~examine and we will put on our evidence that will be
directed to that situation.

CHAIRMAN MILLER: Vell now, follow through then
on your suggestion, it would be necessary for the Board, would
it not, to consider and interpiet the decision regarding spent |
fuel storage to which you allude, the action by the Commission,:
at least as printed in the Federal Ragister Tuescday September
16, 1975 including the scope of the inquiry that the Commission.
cn a generic basis intended to undertake and has 'uncertaken
with A, B, C through B, their consideration of the impacts and _
more definite standards which I take it would be Commission
action only since the Board would not have any jurisdiction
over matters of that kind.

And then the five factors that the Commission
considered in determining that there was no necesgity to
suspend the licensing of any further facilities until that

generic environmental impact statement study  was completed. ~
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But noting that, the Boards, Licensing Boards ars exvected

to consider these same five factors, not necessarily limited
to them but to be apprlied, weighed and balanced within the
context of ths statements of appraisals made by the Staff

in a particul;r licensing situation with regard to either an
environmental impact statement or an impact appraisal under
the Commissicns regulationa. That therefore the five factors
would be considered by this Board in this context:

Whether or not it would be limitad to the one
action or whether it should fairly contemplate the cascade
theory whatever form that might take; whether it sheuld conside&
that the previous actions by the Appeal Boaré and Boards on
apant fuel facilities' expansion or enlargement were both by
tueir own terms limited to tha% particular facility, did not
involve any improper segmenting as the court held in the
Minnesota case and as the Appeal Board has held. But
queried whether that request is really analogous to what
the proof might show the situation could be in this case.

If there- is proof in evidence that the Board would have to
evaluate as to the cascade theory or some variation thereof.

Now those are questions the Board is going to
have to address. And as we indicated at least provisionally,
I prefer to do it on the record. This is the interpretation
that is going to have to be done in the light of where we

gand and not solely as a matter of law, which is again the -
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thrust that is made by all of these motions by the various
parties, for us to decide : .w as a matter of law, with
certainly differsnt results depending on the maker of the
motion, but it certainly is a matter of law, which the Boarl
is reluctant to do.

It would consider among those factors the ones
which ycu laéies and gentlemen have addressed in your moving
papers; the utility or usefulness of this individual licensing
action in whatever comtext it is; whether or not there would
be a commitment of resources that would ter? to signifisantly
foraclose.

These seem to be in dispute and we would expect to
have évidcd&e and inferences to be made both ways.

And number threce, whaether or not the enviremmental
impacts associated with whatever this is, could be adequately
addressed within the context of the individual license
application without overlooking any cumulativa environmental
impacts. Those cumulative environmental immacts are
significantly different if we are looking at ons shipment in
one plant, or if we are looking at multiple shipments inr
whatever range the avidence might show.

So it seems to us that once again we are told by
the Commission -- at least we have to interpret what the
Ccrmission has said in the matter of interpreting, we have to

apply its reason to the facts of thisz case, tailored to
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whatever they may be. And they are not g0oing to be established
by affidavits.

So once again we are in the Zlirection of considering
the moving forward on an evidentiary basis.

Now, as far as what that outcome is we don't know.

The Staff has indicated under its theory it is preparad to

proceed.

Well, the Staff takes a hazard whether or not the
evidence sustains their theory. If it does, then I guess the
evidentiary record and other issues they address will be

complete.

If the staff is not correct, then the sStaff knows
very well, as in other cases if there is not an adequate
environmantal FES and DBS, where required, then :he Staff is
going to have to do it. But this is a consequence the Staff
faces every time it has a contested Final Environmental Impact
Statement or a negative impact appraisal of whatever it dces.
As in the case of Trojan, which was a single app: ication for !
expanason of the facilities, it was held and sustained by the
Appeal Board that that was not a significant change, that thare
wasn't any more spent fuel going tc be created than it was
licensed for, it was right at the same plant and so on.

Well, does that apply to this in view of whatever
the facts are going to be shown to be ¢r not? We don't know.

We are not going to prejudge, we don't have the avidence.

A0 7 NnonN
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So, from almost every point of view you have
presented to us so far, we are disposed to go ahead with our
evidentiary hearing. But we do agree there should be
clarification of issues and then the sucgestion of Mr. Roisman
has somec appeal to us as to those issues, factual or mixed
facts and law that :the Board should look at in deciding
that issue which, although broad, is nonetheless only one of
the potential issues at this evidentiary hearing.

We are hopeful, therefore, that over the lunch
racess, perhaps counsel could consider the suggestion
Mr. Roisman made, in the fashion of however they think it will
be useful fror their point of view in assisting the Board in
formulating factual issues that would be meaningful not
because we are here but because we think this is the way we
should proceed.

MR. MC GARRY: Mr. C hairman, picking up on your point
which I have styled the scoping of issues, I would submit that
if indeed this were an application for an‘antire cascade
plan you would still be guided as you have indicated, by those
five factors. So that is the $64-question.

CHAIRMAN MILLER: Yes.

MR, MC GARRY: I am just suggesting those are the
five factors that will provide the guidance tothis Board.

Now, to get to the evidence we understand that the
Board indicates it needs more substantive evidence,that the

- ™ 4
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affidavits will not suffice.

That being the case, we say, let's get te the
avidence. We are certainiv willing to sit down and see what
Mr. Roisman has in mind. It seems to us fairly clearcut +that
the evidence with respect to this cascading issue, if the
Applicants -- the Applicant will put on this evideﬁce with
respect to trhe affidavit and whatever supporis the
affidavit of Mr. Bostian, that will be subiject to cfoss-
examinaticn.

CHAIRMAN MILLER: You are geing te call the
gentlaman, are you not? You are not coing to siwmit an
affidavit?

MR. MC GARRY: Absclutely not.

CHAIRMAN MILLZ®: We will have (Lestimony,we will
have cross-examination and go from there?

MP. MC GARRY: BExactly.

Now let me just get to a couple of other .pein:s.
One is, regardless of this issue of cascading, we =till have
various motions for summary disposition. In other words,
the ALARA contention, as low s reasonably achievable,of
NRDC.

I would submit we should take time today if the
Board is sc discosed, to addressing the various issues
contained in the various moticns for summary disposition. I

think they would lend themselves one way or the other to

G7)
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summary disposition.

CHAIRMAN MILLER: At any rate, they would help to
clarify the issues.

MR. MC CARRY: At the least.

CHAIRMAN MILLEFR: And that, we think, weculd be
very useful.

MR. MC GARRY: Now to clarify some of the iasues
that have heen rased so we have a clean slate when we are
starting here, Mr. Chairman, certain things have Leen men-
tioned. These are the housekeeping items.

One is the status of McGuire. And I believe
Mr:, Roisman indicated the Staff said that McGuire needs a
Part 50 license before it will be permitted, the Applicant
will be permitted to ship this fuel to McGuire.

Well, that is totally contrary to this entire
proceeding. That's the reason we went a Part 70 route.

If we had a Part 50 license, then we would not
have had to go forward in this particular proceeding. We have
a Part 70 license at McGuire and we are amending that license
so as to license McGuire to be able to receive this fuel.

The status of the Part 50 --

CHAIRMAN MILLER: Pardon me. Say that again?

MR. MC GARRY: We presently have a Part 70 license
to receiva cold fuel at McGuire, new fuel.

This license is an amendment, this application is
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an amendment to that license which will thenpermit us to
recieve the Oconee fuel at McGuire.

In other words .e need a license at thet McGuire
station. You can only store spent fuel at a licensed facility.
I we had a Part 50 license, it would have beenaa licensed
facility. Since we don't have a Part 50 license, we have to
seek a license, to wit, the Part 70 license.

I misspoke earlier when I referred to the
President's 1.77 statement on reprocessing as eliminating that
option. That is incorrect. It simply deferred that option.

I would like the record to be correct.

There has been another point raised, and that
has to do with NRDC and CESG's responsibility.

Zppiicant would take the position, relying upon the
Vermont Yankee Supreme Court Case, that the intervenors '
have a duty and responsibility tc alert the parties as to
what, indeed, their case is. We would not go the further
step at this particular point in time and submit that they
have the burden to perform the calculations, et cetera, et
cetera. We would simply say that they have that burden. And
that will be one of the issues when we discuss suM.ary
disposition -- have they fulfilled . that Vermont Yankee burden.

I would lixe the record to be clear on that.

And I guess the final point here is that one of

the last statements made by CESG was that the Board is set .
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mml2 up to consider speculative matters.

and just so the Applicant's position is clear on

the record, the Appeal Board in the Prairie Island Vermont

Yankee case, that is ALAB 455, said the following:

"We have long been of the belief that the

anvironmental review mandated by JEPA is subject

to a rule of reason and as such need not include
all theoretically possible envircnmental effects
arising out of an action, but rather may be limited
to effects which are shown to have some likelihood
of occurring.”

That will be the standard the Applicant would

submitt, is before the Board.

T am sorrv to belabor those points. They are, as I
said, housekeeping, put I believe that will encompass the
Applicant's position at this time.

My. Chairman, if you are locking for tnat --

CHAIRMAN MILLER: I have found it.

It goes on to say then, that of course the
appropriate inquiry is not whether it is theorr tically
possible, but no offsite spent fuel repositories will be
availabie when the operating license term for these reactors
is due to expire, but must be decided instead as to whether
it is reasonably proper that the situation will obtain.

Had we been compelled to come to grips with that

4 7 1 -
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Up to ccnsider speenlative matters.

And just so the ipplicant's position is clear on
the record, the Appeal Board in the l'rairie Island Vermont
Yankee case, that is ALA3 455, said the following:

"We have long been of the belief that the

ihvironmental review mandated by NEPA is subject

to a ru.. of reason ar? as such need not include
all theoretically possible environmental effacts
arising out of an action, but rather mav be limited
to effects which are shown to have some likelihood
of occurring."

That will be the standard the Aprlicant would
submitt, is before the Board.

1 am sorry to belabor those peints. Thev are, as I
said, housekeeping, but I believe that will encompass the
Applicant's position at this time.

Mr. Chairman, if vou are lockinc for that --

CHAIRMAN MILLER: I have found it.

It goes on to say then, that of course the
apprepriate inquiry is not whether it 13 theoretically
possible, but no offsite spert fuel repositorias will be
availabie when the operatinc license term for these reactors
is due to expire, but must be decided instead as to whether
it is reasonably proper that the situation will obtain.

Had we been compelled to come to grips with that
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ques.inn unaided, it is rn>t certain what result might Lo
reached.

It has turned out, however, the Commission has
spoken on this subject. Of course ‘I would introduce the fact
that the court has spcken subsequently to -he Commission and
we will be getting into that matter then, which formed the
pradicate of your quotation.

MR. MC GARRY: That's correct.

Would you like to hear our position at this point?

CHATRMAN MILIFR: I don't kncw. There a.e a number
of other questions we haven't addressed.

I was going to ask the counsel, once we take this

under submission which we are going to do shortly, either to

advise us now or perhaps again whether it would be well to have

the time spent during the recéss, what are the issues now
remaining other than the central one, which has beer *
to our attention we think quita - ‘erly, that the Boa.
should consider and there should be some rulings upon.

MR. KETCHEN: Ara you going to come back for
rebuttal on this, Mr. Chairman?

CHAIRMAN MILLER: Cn which?

MR. RETCHEN: On the central issue we have peeu
discussing.

CHAIRMAN MILLER: I thought this was the rebuttal,

We are not going to cut anybody g. Lﬁ make a

945 07
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point. These are serious, complex matt.rs and we are not
going to cut anybody oéf.

On the other hand, under the procedure we had
adopted, we had thought this was the rebuttal of Mr. McGarry
on behalf of Applicant, and of yourself on behalf of Staff.

MR. KETCHEN

I thought you were going to another
subject matter a. this point.

CAAIRMAN uILLBR: You know, we ares vliflexible at this
L ‘. Whern witnesses are sworn, wa are going to have to have
a little more abiding by the rules, :nalogous at least ;to
the Federal Rules of Evidence and tre like. But right now,
since we are talking with counsel, we are experienced
trial counsel, we have a certain responsibility.

Are you prepared to go forward with your rebuttal
at this point, or do you wish to defer for some reason?

MR. KETCHEN: I was just going to speak to the
items that Mr. McGarry and Mr. Roisman and Mr. Blum raised;
some housekeeping and some more significant.

CHAIRMAN MILLER: Fine. Why don't you go right
ahead with whatever time you thiik you need.

MR. KETCHEN: I would like to take up Mr. Roisman's
suggestion about the procedure. And he, rightly, I think, gets
at the Staff's problem on this central issue. And the Staff's
problem is about the burden in the record.

And he indicated that going forward without some
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sort of a2 dr:ision had disadvantages possibly to NRDC,and
he identified scme to the Staff as well.

And I just wantad to further that discussion a
little bit and try to give you the flavor of the Stafi's
poe’ .ion, which may appear to be a little bit ambiguous,
but I hope not.

The problem with going forward with M:r. Rcocisman's
suggestion -- ard as the Bocard has indicated it is disposed
to do -~ is that when the Staff comes in with its case we
are going to be adju./ting our case to the issues as we see
them still, assuming again that we are correct in
what we interpret the centval issuwe to be, rpending a ruling.

I think -- I'm .~ gpeaking for Mr. Roisman, bttt
as I understand his case, he would probably do the same thing
we would do, he would present his case on what he thinks the
central issue is. So, I'm not -- it would be confusing to
me even as a cross-axaminer, to try to cross-~examine these
witnesses on a central issue on their case when I don't know
what the central issue is. I don't know whether he would have
that problem, but I certainly would and I don't know whether
the Board would have that kind of a problem.

But I suspect that we would just be pushing off into
the future facing the issve. And I would -~ thai’'s the
first part.

CHAIRMAN MILLER: Well, would you like to make 2
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preliminary showing of proof bv witnesses in a manner

analogous to voir dire examination with exper%: witness, when
proferred, as to whether he is really an expert and whether his
expertise covers the subject matter in the sense of getting an

Would you wish to consider that procedural
possibility?

MR. KETCHEN: I think that is attractive to me.

CHATIRMAN JAILLER: Do we ha.: the witnasees necessary
for that pnrpecse on hand, cr reasonably available on call?

So does Mr. «oisman, and so does Mr. McGarry and so do the
other parties?

MR, KETCHEN: I'm not sure I do vet. I guess I've
got to tell my witness, this is what you are going to talk
about. And under the 20-day rule they haven't prepared
any testimony at all --

CHAIRMAN MILLER: We won't ctand on the 20-day rule
if there is testimony -- as a matter of fact this micht be
better to have it come directly from the lipe of the witnesses
for the first time. Then we dorn't have to worry about the
extent of cross-, find out who prepared it and pecople
defending te the ‘ath and so on.

There are certain advantages to having witnesses
just testifying right ocut as to what their view is, and we

wouldn't at all beadverse to having that occcur.
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MR. RETCHEN: And there are a lot of dizadwvantages
te th= *“rial counsel who wants to conduct effactive cross-
examination, with that kind ©of a process.

CHAIRMAN MILLER: These are all experiencad
counsel and I think they can cross-examine from the hip if
they have to, because these issues are well known to them.
Zlthough the outcome, of course, might be highiy controversial.’

MR. KETCHEN: In any case, lot m2 go o my second
pocint. And I do have a third one.

The second, the attractiveness of what you
say and Mr. Roisman suggests, that there are -- and I think
Mr. McGarry points to this,too -- there are things that we
can accomplish, however, the central issue aside. I +hink
there are specific factual issues on specific contentions
that do not get into, diractly into the faztors one through
five,that go more into what I want to czll che old, normal
CP case, OL case issues of whether or not this is - major
federal action, and if so, what the alterna=ives are.

And on those discrete issues like whethar or not
the alternative of more spent fuel pool expansion, or the
alternative of on-site -- just what the econom. ¢ costs of
that are, or what the enviromrmental costs of that are,
waighing those alternatives one among the o:her, I think
they tend to spill over into the other thing. But I think

there are Lenefits, and there are -- “hers is a schedule and
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there is a process where we can use our cestimony that we have
already iiled and go forward on that type of situation.

CHAIRMAN MILLER: What about ALARA situations which
I think is the other area where one weighs and balances
environmental costs and economic and other benefits?

I think it is on the other area in our regulations
where we do have that kind of balancing.

Would it be possible to go forward with the
evidence upon the ruling of the Board, to go forward with the
evidence on this proposal, in those tcrms?

MR. KETCHEN: Yes, sir.

That is an exanple of what I was thinking. We
can go through on this proposal. But, of course, we don't
have a case on what the environmental impacts would be on a
similar ALARA contention, for example. Say, shipping from
Perkins to Cherokee; A, we don't know how much or when. That's
where we spill over to, yes, those are the types of things --

CHAIRMAN MILLER: That's where you have a problem
because either the Board is going to have to sustain your
limited position as a matter of law, or we are going to be
up against certiin ramfications which flow from our contrary
ruling in whole or in part, but the Staff may not be prepared
to go forward on.

Isn't that about it?

MR. KETCHEN: That's correct, sir.
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CHATIRMAN MILLER: So what your study is going to
be, assuming that the Board is going to go into issu=g in
an evidentiary hearing as broadly as is possible and
necessary, given relevapce, what matters you are able to
gc forward with now and next veek == and you batter also define
these which are nct, because that may or may not have some
significance, depending on what the ultima£3 rulinq of the
Bcard is. f

MR. KETCHEN: Yes, sir.

And then on that I have some othar things I would
like to go into, but I think that kind of a sugoestion is an
impertant one and should be addressed. :

The third point on that suggestion ia, although it
is attractive, ancther of the disadvantages to the
Staff in deferring a rulihg is, the 3taff would like to kegp
its legal options cpen peading that ruling. And if we can
go ahead and exercise our legal option -- I'm speakiang of
appeals and certification and that sort of thing -- it would
b2 better tc know right away what the ruling iz so we can
take that tack if we feel that is the tack we want to take,
and get, hopefully, an early resolutiocn on that matter. And
then maybe not waste time if we are incorrect or gomeboly
else is, the Board is incorrect, that tack,

That's our thinking on the suggestion.

I would like very quickly just to turn to some of
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the other points that the Board brought up in the argum ents,
if I may, and just touch on them brieflv.
I think we have talked about the Douglas Point
type of -~ the ability to procsed and conduct some business.
I would like to point out again, back to the
central issue, our inability to understand what the casa
is we are supposed to present, propose to, or present at all.
In contention 1, the NRDC Contention 1, it is
mentioned, a proposed prcgram is mentioned.
In our interrogatory No. lA, of == I don't know
the date, but the Intervenor, NRDC's response is dated

April 11, 1979 -- we had asked the Intarvenor, NRDC, to

explain what it meant by the term "proposed program” in trying

to, at the prehearing conference, pin down the issue.
And Intervenor starts out:
"The proposed program is a DOE proposal to
build away from reactor storage capability for the
nuclear industry.®
Okay. I heard Mr. Roisman sav today, I balieve,
that this case is all about Duke's program, the soluticn to
its spent fuel program.
As I read Mr. Roisman's affidavits, thes discuss
a little bit of both, presented in its motion for

summary disposition. Those affidavits are peinted to the

Department of Energy's program and DOE's program -~ i'm SOrry =

y 7 1 '-\ A
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Duk; Power Company's program, and indicate at least ia my

mind again, spealiig for myself, that neither of these programs,
are feagsib. to solve Duke Power Company's spent fuel problam
in 1995,

And I just want to highlignt the point that if that i
is the case, and we are talking about the ability of DOE to
resolve the interim away from reactor, or interim spent fuel
and ultimate storage program in 1995 or sometime in the future
1990s any days, and the issue springing from that is whether
that wil’ happen, or whether Duke Power Company will be able
to avail itself of that program. That is the kind of case

that we have not really put together, althouch I reiterata§
!

once again we have nentioned the so-called cascade program in

cur affidavits on contentioas 3C and 3D in order to do at
least a preliminary assessm at of that program if it is an
alternative.

But our position is -- and as I hear Mr. Roisman
and as I read his evidence,those future steps in the so-
called cascade program are somewhat speculative. And I think
URDC versus Morton, and some oi those cases say that the
Staff does not have :c go into detail on alternatives which
you can see at the beginning of tha analysis with some
searching, appear to be speculative.

CHAIRMAN MILLZER: Such as rep=2al 9f the antitrust

laws.

=
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MR, KETCHEN: Right.

CHAIPMAN MILLER: Well those exanmples in the Morton-
NRDC case seem to go into alternatives or alternative action or
alternative analyses, which on the face of it almost appear
to be highly unlikely, very remote on any prohability scale.

Now the gquestion is here, when did the Staff first
cecome aware of the so~called cascade plan in whatever form ~-
it may have teen rudimentary or whatever. When did the
Staff first become aware of it?

MR, KETCHEN: Well, I think we probablv bhecame aware
of it when the Intervenors -- well, I'm not sure.

CHAIRMAN MILLER: Not before the Intervenor's
raising it?

MR. KETCHEIl: I will have to check that.

CHAIRMAN MILLZR: That raises a questicn, because
what did the Staff do in its criginal aralysis, what 4id it
do when it made its negative impact appraisal, what d4id it
do when it took whatever position it has taken?

Was it dene in light of the knowledga of the so-
called cascade plan and a rejection cf it, was i: on the
grounds of a spectator, waatever other grounds the sStaff
may have done it, was it just not done because the Staff
wasn't aware of it or it didn't, for no special type reason
choose to put it into its analytical prccess.

Those are twc different things, aren't thev?
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We woull xpect . the evidence to bear upon that.
Eat the inference i3, we come close, which is quite different,
depending on which is the fact. And I am calling this to your
attention because th.z is the kind of thing the Board is
going %o ke looking at. It isn't just a matter of a cmooth
anaiy~ical argument to address as a lawyer, and come up with
a conclusion A which is 2’ 'metrically oppcsed to conclugion B,
and the Board ias asked t w0ose ameng them and to give a
judgment or a series of judoments hased on determination as
a matter of law.

What we are seing asked to do is evaluate a very
complex series of thincs involving case law, the Minnesota
case, the two acticns taken by the Commissioners and the like.
This is where we need to know a lot more than a simple
syllogistic form of reasoning.

Now I am suggesating to the Staff, I would like
very much to kneow about this cascade because vou are talling
us now, certainly we will look forward to the proof, but did
the Staff consider it or not. And at what point of time did
it or did it not. And for what reasons, which are or ar=
not valid, as the Board will then have to make the nitimate
judament.

MR. XETCHEN: I think that also flows from a
devision during the analysis as to whether the action proposed

is a major federdaction significantly affacting it, or it is

-
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not.

AIAIRMAN MILLER: Yes, but that is nct just zaid by
rote.

M . KETCHEN: That's true.

CHAIRMAN MILLER: We want to go behind or below the
rote and find out what are tr: judgmental factors, A, that
went into the Staff that had the first task under its NEPA
responsibilities initially.

_he Board now has some of looking at the whole
matter th..ugh the evidence presented by /pplicant,
environmentalists, Staff and the like. These are the kinds of
+hings we arr asking you to look at as you center over the
lunch hour, to decide those matters that the Board needs or
wants, rightly or wroAély, some evidence concerning.

We are starting tc voint out to ycu now, get away
from the rote reasonirg and cet away from syllogisms, get
right down to whera the evidence is.

I think Mr. McGarry said he would rather have
us do this now than be aware a week from now that was really
in our mind and we have been spinning our wheels. I am saying
this without prejudging anything, but in an effort to Dde
helpful to counsel to help get this evidentiary hearing,
which is likely to start at 9:00 a.m. tomorrow morning, in a
way that will be useful and helpful and as fruitful as

i

possible. | RYAS
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Alsc, let's delineate what derficiencie: there
may be, so we can evaluate that.

I think if I am not trespassing on anybody's time
or thcughts, and we are not foreclosing you, that it might be
useful to recess now for our luncheon recess.,

Do you want an nour and a half? Do you think you |
want t> confer?

Would you rathar have two hours?

Do you want an hour?

What is your juﬂgpent en the lunch recess?

MR. ROISMAN: Mr, Chairman, le:t me just say I was
nct ruggesting anything as lengthy or monumental as the
Part .es conferring among themselves.

CHAIRMAM MILLER: All right. They can contemplate
thei:r own navels. We don't know what process --

MR. ROISMAN: I was suggesting tha: they confer
withia themselves and give you their suggestions on what
the fact issues might be.

CHAIRMAN MILLER: Fair enough.

MR. KETCHEN: Staff would like 2:00 o'clock. We
do have a couple of more points.

CHAIRMAN MILLER: All right. We will recess for
lunch and return at 2:-00. Whatever form you wish to Jdo it.

Think about some of these things so that we can

get down to what we are going to do about +the central issus

485 109
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and relations to it. Then get down to a number of issuaes.
We are going to have scme evidentiarv hearing,

unless we throw up our hands -- which we are not likely to

do.
Thank you.
(Whereupon, at 12:00 Noon, the hearing was recessed

to rasume at 2:00 P.M4. this same day.)
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AFTERNOON SESSION

{2:05 p.m.)
CHAIRMAN MILILER: The evidentiary hearing will
resune,
This morning we had been discussing, of course, the
major issues and the large issue of the nature and scope of

the kind of action which we consider to be rgnsonably sub-

sumed in these proce~adings.
I think that several counsel had indicated that

they would give some thought to issues reasonably related to
the larger ultimate issues and make recommendations to the
Board., Mr, Roisman, I recall you did and I think perhaps
Mr, McGarry.

So, would you go ahead. Mr. Roisman, you may

MR. ROISMAN: It seems to me that the == if I
understand and maybe some give and take between the Board
and myself will clarify it more == it seems to me the
question you are asking us to focus on now is what should
the scope of the proceeding be and that ought to be a
preliminary question as te how the proceeding should come
out., You want to try to define what all of the parties
ought to be addressing. If that is the case, as best as I
can see it, what we are looking at lis sort of the Kleppe

queston: what is really being planned by the company here.

PO —
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Thare, you had the question of whether the
Northwest region had its own indevendent coal plan separate
from the national coal plan. Here the question is how is Duke
appioaching the question of aspent fuel storage. Are they
really approaching it as though the 300 assembly transshipment
is an isclated event or do they in fact have a plan,

I would‘think you w;uld want to take evidence
from the appropriate Duke witnesses which are, I night add,
not the witnesses identified by Mr. McGarry in his June 4
letter to you. But I did speak to Fim and he indicated
the witnessos which I think are the pertinent oneg will be
made availabla, What assumptions did they use in their
planning that could affect their thinking.

In other words, do they look at the availability
or unava.lability of a government AFR, the date on which
Peérmanent waste disposal will or will not be ava’lable., Are
those factors that woul change their thinking.

Secondly, the Staff hzs an independe-t duty

to look at the same sort of questions and as you stree- i this
morning, how did the Staff happen to pick 300 assemblies.
You heard Mr. McCarry suggest the company is thinking about
300 to 400. The Staff is explicit in its environmental
impact appraisal, only 300 assemblies.

Pres.nably there must have been some reason for

the Staff setting the limit at that number and no other

A8’
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number. How did it get to that number. And a related

quest.on: how does the Staff, i” it does,reach the conclviion |

that no transshipments will be allow.d to McGuire until it
has an -perating license, not nerely an amended Part 70
license.

Now what I similarly thought about was whether

the indeperlence of each of these decisions ought to affect

th2 question of scope. Like could you now dacide to transship -

300 and not foreclose anything and does 300 stand by itself

or does it automatically have to be linked to a plan.

That seemed to go more to the merits. That went to the issue
of the Comnission's factors; how do you define

independent utility,

You remember there has been some argument between
the Staff and Applicant on the one hand and ourselves on
the other. 1In Pactor 1, what this concept "ameliorate®
meant. Did ameliorate a possible shortage of spent fuel
capacity mean,when the Commission used the phrase, to include
only short~term measures and therefore, aut:-matically
to limit the scope. -

So that before you get to the question of whether,
in fact, independent utility exists or not, you have to define
independent utility of what scope of the proceeding.

So I would think before we got to that, before

we heard evidence on indepes=ent utility, you would want to

4
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have defined the sccpe and the same thing for the foreclosing

of options.

You have to know the scope of consideration
before we know what set of options are being foreclosed.
I think it is important that those things happen before wea

9o into the merits and the reason is if we don't do that,

we are going to have an awful lot of parties arguing about the |

relavance of direct testimony of ancther party or the
cross-examination proposed by another party.

If we think the scope is as broad as NROC suggests,
then we would argue a discussion that centered only on tho.300
assemblies was irrelevant., If it narrow like the Staff and
the Applicant think, they would say our discussion about
cascading and going into the 1990s would similarly be
irrelevant,

That would be a continuing battle. Every single
plece of direct testimony and every single item of cross~
examination would create a battle.

I see only a morning’s worth of direct testimony
and probably it would have to be oral direct as well as oral
cross, becaus: I don't see anything in the direct
testimony offered by the Applicant or the Staff that answers
the question as I have just framed it, which I think is the
question the Board wants.

Pinally, I think that there is a problem of what th

- . e
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Bosrd does after it gets that information. Do we go on with
the rest of the hearing and lat that decision await further
consideration by the Board or does the Board rule from the
bench or what? There clearly are some issues that are in
a way, unaffected by the scope question. Most of the issues
that CESG is raising are those, rather than the issues we
are raising. !

I think it is fair to say if the Board ruled that
the scope of the proceeding were 300 assemblies, alternatives
to 300 assemblies and nothing beyond that, that we would toolt
there was nothing left for us to litigate, that our case is
based on the broader scope.

But clearly if there is a question of what the

consequences of an accident might be while shipping the 200

assemblies or the dangers associated with sabotage of the 300
assemblies, those arc discrete questions which would remain

live in the hearing regardless of how you defined the scope

e ————————— . ———

question,which I could see the Board proceeding wit.. and then
if it found the scope question was one it wanted to think
abont more, it wouldn't have to rule on it instantly.

But a morning, tomorrow morning, for instance,
just on the two things I have jidentified: what is Duke's

planninc, now did they define the problem themselves: their

I

own experts what assumptions do they make affecting that

thinking and the Staff, how did it get to the position it 3
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got to in the environmental impact appraisal.

The only other thing I include in that is that
I think it might be helpful if the Board got from the Staff
and Applicant some definitive factual statement and I would
suspect that there is one on some of these key questicns. For
instance, in the affidavit we had from Dr. Tamplin which
was attached to our motion for summary disposition and dated
May 25, Dr. Tamplin analyzes what happens after +ransshipment
between Oconee and McGuire ard between Oconee, McCuire and
Catawba is exhausted which happens in 1991, He goes on and
looks at the Applicant's cascade plan and sees they start
transshipping in 1992, first to the three Cherokee reactors
and then after those have bocg exhausted, they start trans-
shipping to the three Perkins‘:eactors.

This morning'e newspaper carries a story that says
that Duke is postponing the Perkins plants and some of the
Cherockee plants and if that is so, that would be a fact that
ought to come out.

We ought to know that because that in a way does
affect some of this,

Similarly we ought to know the fact about the
Staff,if it really does have a pcsition ihat you have to have

an operating license at McGuire before you can transship.

Third,we ought to know the fact about the availabili

of reracking at Oconee to deal with their full core reserve
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problem as ¢® the filing.

Wa have a filing from the Aprlicant in February sayinc

that they believe if they got their approval on or about the
2th of June, that thw could have the reracking completad
so that they wouldn't have to trana:hip. We ought to know
whether they stilli take that positiop.

That will affect that.

Doces that address your parception ==~ am I correct
in assuming that I have the right idea as to what your
perception of the scope question is.

CHAIRMAN MILLER: Yes, I believe so. I believe
that is correct.

MR, ROISMAN: I don't see any role for the NRDC

witnesses on those questions. I don't think our witnesses ==

our witnesses can analyze what it is ~= the proposals that the

Applicant has. But we have no basis fo. testifying that we

know they have a plan that is bigger than what they xnow

thay have,

DR, LUEBKE: I might add one item. The alternati:
reracking, poison racks, steel racks, I have heard about.
But I never hear about building an additional pool in the
same breath., I wculd like to have that addresses as to the
potentialities, pussibilities and so on.

CHAIRMAN MILLER: Mr, McGarry?

t
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MR, MC GARRY: We have heard what Mr., Roisman said.
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eak8 Our planning of this proceeding led us to conclude that we
would anticipate putting on our alternative witnesses the first
thing tomorrow morning. We would speak to the matters that
Mr. Roisman has raised tomorrow morning.

Now, if indc u we get into the == we focus
initially on the ci scading alternative, we have the lead
#itness, Mr. Bostian whose affidavit is the affidavit I
referred to ~- lier this morning and he will be a member of
that panel. Pursuant to discussions I had with Mr. Roisman
we also have the other two individuals present and they
will be here tomorrow morning to speak to that additional
aspect that the parties may wish to inguire into.

So from the Applicant's point of view, we are
prepared to go forward and address these matters.

CHAIRMAN MILLER: Staff?

MR, KETCHEN: Mr. Chairman, first part I will go
into my presentation of what we considered over lunch and
then I will probably cover some of the things that Mr.
Roisman speaks of and Mr. MeCarry speaks of.

Point 1 is as we said before, we don't t}ink the
cascade plan is in this case and we don't agree that it comes
in under Contention 1. We are sticking with cur case that
it is a simple transshipment case. If the ruling is
otherwise, that indeed the entire cascade plan is in this case

and should be consiu:red under aither NEPA, the statute, or unde:
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the Commission®s policy statement, then we are -- our position
is prejudiced bacause as we have indicated before, under the law
as we have read it, we didn’t anticipate that it could get in
chis case.

At this point, I think I will respond to one of
the comments tuaat Mr. Roisma.. wmakes about the scope. Our
case in ite limited form as we see the scope, can addsess
some of the points raised by the cascade plan where it is
an alternative or is not an alternative.

It can only go so far. The point i3 where do we
draw the line. Our factual case is that ~=- our legal case
is y=s, you do have to evaluate alternatives but not
speculative alternatives., So our factual case will,
depending on where the line is drawn, get into the cascade
plan as far as it being an alternative.

On the scope question, our position is still that
== and I think it is important as ir. Roisman points cut ==
his witnesses will not have a rcle in this proéeeding
depending on how the scope is defined or thev will have a
role. '

That brings us to part of our point heras that
insofar as Mr. Roisman's contentions *“alk about +the LDOE
program and policy, that is sort of shifte?l aside, but I think
it is another discreta issue that the Doard needs toc consider.

That is whether we are indaeé undertaking as part
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of this case and focusing on the DOE progarm or the DOE

program to resolve the interim spent fuel storage or the ultimate
spert fuel storage problam.

Our position on that is that we =~

CHAIRMAN MILLER: What would be the relavance of
that before this Board? 1Isn't that a natter for the
Commission, depending on what view the Commission takes of
the Minnesota decision of the United States Court of Appeals
for t@e District of Columbia Circuit? Isn’t that more appro-
Priate for the Commission to consider rather than this
licensing board with the issues presented %o it?

MR. KETCHEN: That is cur point. We don't believe
it is in this case. We believe it is a Department of Cnergy
problam or a Commission problem, but it is not our problem,
And I am addressing -~ locking at Mr. Roisnman's a2ffidavits.

A lot of those affidavits talk about the DOR policy.

We once again agree with yvou that that is not in this casa.
That is why we are asking for again a focus on a second
point besides the cascade plan.

CIHAIRMAN MILLCR: VWeren't those matters contained
in Mr. Reisman's original formulation of issues and has he
not since that time discovered what he considers more
profitable ground, the affest,.f any,of the Mianesota
case, court decision, and the development of the cascade

theory, its relacionship to t e two Commission statements of

8% 121
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policy and tne like. Hasn't that been overtaken by history
as far as the major signifi=~an~e In this casa is concerned?

MR. KETCHEN: That is what we are trying to find
out and we have a right to know so that we can address it.

If indeed that is the cas~, we would like to know.

CHAIRMAN MILLCR: Let me ask Mr. Roisman. Maybe I
can find out for you quickly as to what the nosition of NRDC
is at the present time.

MR. POISMAN: I think what has happened is
partially as you described it, Mr. Chairman. Certainly,
discovery shewed us something we had not known was there before.
That was that Duke itself had a "plan”. We nonetheless still
feel and stress this in our most recent filing which isg ==

CHAIRMAN MILLER: June 1 motion for suspension of
hearing schedula?

MR. ROISMAN: MNo. UWe wrote about it in ocur
response to the Applicant's motion for summary dispositicn
which I have now lost. I can explain the position even if
I can't give you the exact page number.

The point was this: at the top of all of this,
we have the DOE doing national planning on spent fuel storage.
That avent overtook the Commission's generic environmental
impact statement on spent fuel storage and created a situation
analogous to what we faced in the Clinch River Breeder case

where e hal an ERDA policy stavement as to how the Clinch

07 1/,
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eakl? River program fit into a national program. And the
Cammission c.uen ruled thac the national goals and policies
are to be laid down by ERDA, now DOE, and that they are to
centrol the Commissica.
Okay. So when we started this case or I should say
when the NRC started it by denying the NRDC petition back in 197
there was no OOE or ERDA involvement in ths issue., Since
that timz, as of 1977, DOE announced something. %e still think
there is a question in this case that relates to that,
Question 1 is does the Commission's Clinch River
Breeder decision require this Board and the Commission to
now wait for the Department of .Energy to articulate its
national spent fuel storage policy and then to fit the
individual actions like the transshipment proposal inte that
policy? For instance, if the pelicy came down and said we
favor maximum transshipment, then reracking and only as a last
resort, independent spent fuel storage facilities, that would
affect this Board's valuation as to how to balance the
alternatives that we will argue about.
CHAIRMAN MILLER: You don't expect that, dc you?
MR. ROISMAN: DNo, because we see the revecse,
In the draft statement, they look the opposite way. Do .8
much as we can at the site aud use the off site option then.
if we thought it would come ov. the other way,

we might not argue so vehemently for waiting. Be that as it



eakl3

273

may, the law guides. Ve might not have nroffered the point.

When the Commission talked in its five factors
about the consideration of whether you micht be forecloslag
op:ions in the future, they had in mind the generic solutions.
They weren't necessarily thinking of the generic so’utions
being implémented by the Department of Energy, but even at
that time, there was the jossibility of a singla spent fuel
storage facility being built and housing all of the spent
fuel.

We now see the possibility that a decision in the
Duke case will tend toc foreclos: the option or not
depending on whose side 5% this case you are on. We have to
look at the DOE study ia a second light.

If we chcose not to wait for it, which would give
us an imuediate answer, we have to look to see, is it possikble
that something that happens in this case will foraclose an
option being looked at by DOE. That is the secord way this
comes up. That might be an option independent of the fore-
clrzing of options for Duke itself,

The third way it comes up is the extent to which
Duke's own planning i: based on its own set of assumptions
about what the Department of Energy is ultimately going to do.
Vie Quoted @arlier tcday from the nemorandum from a Duke
employze indicating that they saw all of this transshipmentc

as a holding acticn, trying to mininmize their costs until

™
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the government built the away-from-reactcr storage
facility.

That was the policy enunciated by the Department
of Energy .ia the preliminary matter in October of '77. That
policy seems to be evolving over time and they seem to have
a different vi.ws now but that is still there and in Duke's
p.anning.

That is a third way that knowing what DOE has
in mind can have some imp ct. The affidavit of Dimitri
Rotow is pertinent to that. He talked to the DO& officials
and got from them some perception of how do they go about
building their case for needing away-from-reactor storage
facilities.

They do it by looking at Duke and seeing that
Duke has only a program on paper, to be a little tiny
transshipment of 300 fuel rods and that means Duke will need
an away-from-reactor storage facility scon and the government
uses that to argue to Congress we have to build one.

So, *here is an interrelationship there, So, I
don't think that DOE or its policias are out of the case.

We have not proposed to bring DOE in here as
a witness which I suspect if we did, we would have to do
by subpcena, Ve do have an internal document from Duke Power
Company indicating that they had made some preliminary

inquiries with the Department of Energy about whether the
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Department of Cnergy would come in as their witress on some of

these issues.

And that memorandum suggested tha% they thought
that they would, although nobody has been called yet. That
is a bridg= which we ire not yet ready to cross. It may be
that the parties will not be able to do any damage to the
Rotow analysis and that Cochram and Tamplin to-some~extent
analysis cf what the DOC poli?y is.

If they do and we have to go to the horse's mouth
to get the direct word, we will have to Inbpocnt probably
two or three ofiicials of DOE to get to it,

mbotmumtnmthinkthonoapoiuyzj-nm
an issue in the case. It is Duke's long~term policv which
beccmes a new change and of course, the Minnesota case which
adds an 2ntirely diffsrent element into the case.

CHAIRMAN MILLER: Anyon2 else wish to be heard
i on this point? I guess not.

i MR. KETCHEN: To continue and partly to respond
to that, once ajain, “hat is one of the issues we believe is
not before this Board und that is why we raised it by way of
motion for summary disposition. We don't think the DOE
policy is in this case and we think the arguments which we
have just heard are contrary to the policy established by the
Commission in its is-aanca in 40 Fed. Reg. 42801, September 16,

1975, giving a procedure that could pe invecked in the interim



eaklé

while these other issues, >roadar censric type issuss, are

being resclvad Ly the Deopartment of Znargw,

would start with taa pnint that T believe was mada by itr,
MoGaxrry, that wa think the Beoard iz being asked by r,
Roisman to do something ra2 the cascada plan that wo cther
adjudlicatory body, at least in <ha Commissicn
data,

in éssa2nce w2 think that if we donft .revail or
arasa not persuasive -~ it is a line draving “.hiag == that
wihat the Beoard would be doiny is ashing 8 to do in affeet
2 ganeric savironmental impact avaluaticon of this Znka plan
waich i3 not defora the Commission 2t this tine, unlasa it
somahow ccm2s in this case.

Howavar, we ars williag to proceed con tha linited

issu2e and the diserate issues at laast ‘nszofir as wae hava

D

out the case Logetiier and alongy that lire = i: a2id of the Becari
in making L¢3 dzcision, we would proposz tha ulftar cre

Applicent puts on whatevar it does about the cascadsz »lan.
aither tomecirow or whanaver, that wa would 2%%f2y a wiztnes
out of time to indicate to tha 3cuard answars to cihe tr=rag of
gquesticns that it pcaitsd thls morniag: when 3did he 3ts2%

kncw abcut the cascade plan: Wiy isn't i
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thing,

We would submit that after that presentation.
that it would be, we beliave, the besi way to proceed that
we have a distinet and clear ruling frem the Board as to
exactly how and what nature the cascade plan is in this case
and then wa would at that time, depending on how the Board
is disposed to rule, probably request that the Bcard certify
this question to the Appeal Scard, because we believe it is
an important issue.

CHAIPMAN MILLER: We think a lot of issues are
important and we don't think that is cause for certifying them.
It is our job to explore them initially., We intend %o
perfort our duty. The Appeazl Doard can reach dovm anytime
it wants. 1IZ it wishes to accelsrate things, it can. We
will ndt certify these matters for appeal in order to shirk
our responsibility,

MR, XETCHEN: I didn't mesn to intend you should
shirk your responsibility. think these are questions of
law that spill into lots of other cases and are important
to the Commission business cutside the bounds of his case.

CHAIRMAN MILLER: We think that is perfectiy
true. We don't think the issue i3 novel in tha- respect,
The Northern States Power, Frairie Island and Vermont Yankée
Appeal Board, pages 47 and 485, discuss whether they needed

to go beyond the Staff's and Applicant'a ilimited views usder
1 30O
g A

N 7 [ 03
483 1eo
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They discussed et length the limiations of Xlerne
They

similiar argument

eaklg
Rlenpe.
fnc why we find that line of argurasnt unparsuasive.
It is =

discuss why Xlepre was inapposiie.

to what is being made here,
They poini out, page 43, that the quastion
of adversa environmental a2ffects which cannot be avoided
should the proposal be imzletaented, "was, of courze, no

suggestion that implementation of tha acticn propased by
Intexriocr in the Kleppe case, the issuancz of o limited number

of short=term coal laases, micht entail environmental

impacts of a reqgional scone.”
And as the Klappe court noted, the Dissrict
ere was nc existing or
deral government

. -
—-

. Court had "zxpressly found that &
prepeosed plan cr program on the part of the fa
or the regicnal devalopment of ithe area dazcribed in the
an iszsus subject

U]

complaine, ®
There ig your issue. Thera
W& have suggastad we regard as

a2 -
lea TALS.

to proci and the lixe which
a significant issue at anr rate in &
That is to say. whathar c¢r nct there iz or was an

o

existing or proposed plan or srogram on the part of the
It {3 to us
aca

-

-

ansshiprent.
he Appeal RBoard me

Applicant for the multiple &

very analogous to th2 analysis thax
to follow the ikls DY ;
arguments now.

s3ane
19¢
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2 not

on whathoar
We ara haaring
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new. They do require evilence; they do require scme senszitive

weighing of the fastors but they are there.

They ara not novel., We dcn’t have to go zZo the
Apoeal Board or to anyone else for help to at least proceed
ir this case the way the Appeal Board analyzed the Kleppe
decirion. We a2re indicating to you we are inclined tc do
that.

It is suggested we put on evidence first on that
matter. The Auplicant has said he could and would; vou indicatec
you would follcw: NRLC and <thers could procead as they
wish, whether by cross examinaticn alone or witnesses as
indicated and let's fina that out, The
District Court, U.,S. Discrict Court found there was no
existing plan or program.

let's Einé out whether or not there is or was or is
reasonable likelihood of it being a step in a2 proposed
program. Let's let this Board have the chance to see the
evidence both ways tested by cross examination and we will
make a determination.

This will not interrupt the evidentiary hearing.

£t may make it qualitatively different, depending on the
nature of the ruling, but there are other issues which are
susceptible of going ahead whichk you and others have
described.

In addition, we can find cut once we have the

AR? 1350
O



evidence and once we make a decislicn as tc vhat the proposed
action is, which is licensing of a certain kind requested of
the NRC; let's find cut waat it is, whether it is a single
limited one, whether it is the Kleppe limitation, bevond
Klecpe, whether it i. beyond what the Apreal Board talked
abcut, the same Appeal Board you are wanting to certify.

I wonld as soon take what they said in Prairie
Island and Vermeont Yankee., We aporeciate your suggesticn
as to getting this matter  solved.

e will start at nine in the merning with that
aspect o it, Yogu will hava vour witnesses.

MR. MC GARRY: Our first panel will he four
withesses: Mr. Bostian who is our overall witness in this
regard; Mr. Sherrett whc will address purchase Fower; Mr.
Lewis who will be speaking to’the doses associated wich
the various alternatives and Mr. Hager who will be spaaking
te tiie various alternatives in terms of time and cost.

CHALRMAN MILLER: TFrom your peint cf view then,
cxoss 2xamination by counsel and Staff will sufficiently
project *he evidentiary basis for your contention regarding
Contention 1. and the scope of this hearing?

MR, MC GCARRY: Yes. Let me say, the scope has
broadened. I heard pcople talling about various alternatives.

That is why we are putting on this altarnative panel. If

e
r
L
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Wa TOoCus acain on ithe cascade vrogram, lir. Dostian ipn she



instance is the appreopriate individual andé then pursuant

to the rarties’ choice or course of acticn, we have the

two necessary hack-up witnesses, Mr. Snead and Mr. Glover,
who will be haere tomorrow and thev can join the panel or sit
in a panel with Mr. Bostian.

However you want to prcoceed, we have the reople
and can go forward.

MR, ROISMAN: Mr. Chairman, I want to say one
thing. I would rzther have us have our fight tonight rather
than tomorrow, What Mr, HcGarry described as ths witnesses
he wants to nput on doesn't have =- with the excesntion of
Mr. Snead, Mr. Glover and lir. Bostian'’s tinyv afiidavit ==
anything to do with the scops question.

The scope guaestion doesn't depend on the
enviromme ‘.al impact associated wita the 300 fuel rods being
transs’ pped or the cost of what the al:aernatives are.

It has to do wich, as I desecribad earlier. what
Cuke'’s plans are.

CHAIRMAN MILLER: Are those witnesses preparad
to identify, give the history and development of and give the

present description of Duke's plans regarding thz cascade

MR, ROISMAN: I doin't know about that but
their testinmony as prefiled Hy Mr, MeSarry -- if what he iz

roposing is tc put that in == doesn't go to thas. I will

- 3

AR%: 154



282

not cross examine them tomorrow morning on that. If they
have something tc add to this guestion == I am dubious about
wnether Mr, Bc-tian is gqualified tc address any issues here.

Assuming that he is, .e, Mr, Snead and Mr. Glover
-= for Snead ana ar there is rJ nrefiled testimony =-=-

I have no probler with Mr, McSarry putting them on == and he
an. i discussed this .a the phone == giving them direct
questions, getting direct answers and doing cross examination.

From the internal memoranda we have seen and we may
have to 28k preliminary questions of them to make sure the
preliminay v+ data are correct, thosa two men, Glover and
Snead, see~ o be the cnes with the principal plaaning
function hera,

Thay can tell us whethexr they have a cascade plan
on the drawing board, now thay define the scope of the
problem, do they look frcom now to 1992 or frem now threough
the years the plants will run, those questicns.

CHAIRMAN MILLER: I assume that is the kind of
tes imony that will be offered?

MR, MC GARRY: That is cxactly correct,

CEAIRMAN MILLER: I% goes beyond the prapared
prefiled tectimony?

MR, MC GARRY: Exactlvy “r., Bostian is the man with
the ultimate respcnsibility with respect to establishing a

course of action at Duke Power Company w..th respect ¢o

-~
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spant fuel prcblems. So, I am alervirg 7. Roisman at this
point in time we dec ._ntend to put kim on a3 the head man.

He is and we will demcnstrate ne is qualifiad in
this regard. I don't anticipata a big 0 do about that.
Just o we are clear,

CHAIRMAN . LLER: He is Mr, Cascade a2t presant?

MR, MC GARRY: You s3aid ity thax is it.

CHEAIPMAN MIL_ER: He can addrsss that plan from
vour client's voint of view?

MR, MC CGaRPY: He i« Mr. Cascadsz,

iR, ROISMAN: ilaybe that iz an admission.

We don’t have to have a haaring,

CUAIRMAN MILLER: I am not pressing an afmisscion.
T waﬁt to identify hia in a zhorthard wav.

MR, MC GARRY: Let me ecxplain. Tha rsason

~

nentioucd the other individuals who are vur al<ernative

i~

canel and cnce we get into the main case the Firss issue
e anticipata covering is the alteraative panzl, Firs+s

wa have the 3cope question., e will hzve the ascrociiote

rveople. However, during rthe discussiorn of che scoping
issue, Dr, Luebke asked about building an additional
pool. Well, that is 4r. Z2aqer, He caa talk about that,
30 I think in the interasts of tinme, e
the panel up there and lev tha chips Zall where thsy mavy.

£ think we will provide che auprepriars reople who ¢an
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address the questions in this first issue.

CHAIRMAN MILIER: Much of their testimony in the
fixst go-round will be given orally and for the first
time. It is not covered therefore to any significant
extent as far as the cascade plan is concerned by prefiled
testimonv.

MR, MC.GARRY: We have not addressad the cascade
program by prefiled testircny. So, this is a choice. Maybe
we ought to discuss it for a moment here, Mr. Chairman.

I would anticipate putting in all of their
testimony in the first instance.

CHAIRMAN MILLER: If you proffer them as
direct witnesses with regard to the genesis and development
and present status of the cascade plan, I would think you
would go farther at that point, tc ask cusstions, make your
record in chief and turn them over for cross examination.
If it is agreeabla with vou, it would get the whole matter
out to interrogation.

MR, MC GARRY: That is our vlan. Put in the
prefiled testimcny, ask additional gquestions —-

MR. ROISMAN: We will oppose the prefiled
testimony going in on the ground it has no relevance to the
potential scope of the proceeding., I don't want to be
obligated to cross om it or argue in front of the Beard its

relavance. Its relevance will depend on your resolution of

" {
~
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. the scope gueszicn.
MR, XETCHEN: Mr. Chaivmarn, I think that iz the
way to procged. I think it fuzzes up the issuve i we have to
sit down and take out a saction of cross examinacion on the
other altarnatives. I think we ought to get resolved right
away what the lines are about tie cascade nlan. Our
witness will be presanted for that limited purpese.
CHAIRMAN MILLER: The Board agrees with vou, Mr.
Roisman. Mr. lMcGarry. you may as well join us. e s=2e there
may be a prcblem initially., If you would briag forvard the
witnesses you wish, in whatever order vou desire. Parhaps
we should start with the dirsct oral :tastimony. recegnizing
. it has not been prafiled and we will let veu go ahead ard

ssuea.,

,‘.

Taka your case on that
MR, ROISMAN: One axzcepticn to my statenent.

The Bostian afticdavit, tha secornd ons, does osurport

to addrasy this issue ip »art. I den't have 2 vreblen

with MNr, MeGarrsy we

.

CIAIRMEN MILLER: I that is just an

|"t
12l

fidavit == one chairman said he zan’t cross examina a piaece
of paper. Whatever ne said in the afficavit vou shculd
be Zrepared vo addrass on direct and it will ba avaiisble
£for Cross exauaination.

‘ e den’t anticipate the affidavit bsing offarad

- VLTS, 3
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MR, ROISMAN: I would like tc get the preliminaries
out of the way. We would like the Beoard to make clear, if
it would, that we may direct questions to individual members
c¢f the panel. The panel may nct consult with each ~ther
befora answering and the witness will be obligated to Answer
or we will oppose the use of the panel.

CHAIRMAN MILLER: That is fair and we have done
that before. Do you have a problem with that?

MR, MC GARRY: I have no problem, I would
mention one thing. We can pick this up on rabuttal. But some-
times in the panel approach, another witness would like to
clarify a statement. Is Mr. Roisman objecting to that?

MR.ROISMAN: I will if it is Mr, Bostian.

CHAIRMAN MILLER: Perhaps we better yge the
analog of the courtrcom here. If we were tightly bound by
the Federal Rules of Evidence and the like == let's structure
the first one which is oral direct more as if we were in the
courtroom than an administrative hearinag. T don't want to
bind you. That way it will be helpful to the Board.
Initially it will help the parties who wish to cross
examine and you on redirect., Let's try that with the first
group. We will not fcllow as much of the panel presentation
or the prefiled direct testimony approach. Then we will go
from thera.

MR. ROISMAN: I have no problem with all of them

A D)
/'§ 8
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sitting there ro “hat we can talk about the issue
cohesively, bu* I want tc pigk and ciocse whoever I want
Co answer the quastion,

CEAIRMAN MILLER: These are wiinessesd, experts.
I would iike to hear from each one sequentialiy. They can
Pool when they pooi. Pooling is difficult when vou have
melti-headed witnesses. We will put zogethsr the seoments.
We will give tiem a fair opportunity if somsons wants to
give a summary of matters that have been covered in exnhibitks

that are in, B2But largely tnis i3 a man=-Zor-man progosition.

The fact they s.t together dezsu®t chanve that context.

"
5
(o]
¥
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0
®

Stalf, do vou have any Qroblem'with chat tyve ©
for this panel?

MR, XETCHEN: For cthe first sectlen of this
hearing, I have no problem. e will reserve for later.

CHAIRMAN MILLER: This is bacauss of +the nature

)

of the testimony and the kial of panel e¢nd the subiect that

is before them. e are not saving 4his will De Lrue of

all, 1Ir fac:, we will discuss it wizh counszel subsequently.
MR, KETCHEN: Mr. Chairman, I want to wake clear

48 to what we are about. Ia'iu wy underscanding chat che

Board will hear thir avidence and then give us some dirzetion =-
CHAIRMAN MILLFR: @ will hezr that avidence,

whatever avidence you wisn to put on, 2s well as your

. . 3 - - L 5 tv. ~
Will DAL thae avicegnca

sxaminaticn of wilrassess

v
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Mr. Roisman, Mr. 3lum or anyone else wishes to put in on
that subject. At that point, the Board v.1l1) confer and
>rally rule what the scepe is.

It will essentially be A or B as you have described
it to us. That will be the nature of that issue.

We will then proceed as counsel wish to proceed,
probably with the Applicant's witnesses. They normally
put on their witnesses first on the other matters.

¥R. KETCHEN: May we ask of the Chair shether
Mr. Roisman will be putting on a direct case on this
question?

CHAIRMAN MILLER: Yes, I think it is fair to inquire
on that subject,

MR, ROCISMAN: Mo, we will not be putting on a direct
case cn the question of scope. But we will be introducing
a fair number of exhibits all of which are prepared by
Applicant witnesses and we will introduce them through those
Applicant witnésaes.

CIAIRMAN MILLER: It is fair so that we all know
what is coming up since we are doing this without prepared
direct testimony. Ask any questions you want,

MR. XKETCHEN: I may or may not have problems
with that, We will address those. We ask the same question
of Carolina Environmental Study Group, whether thev intend

to put on a2 witness on this subject.



239

MR. BLUM: Ve may have testimcay 32 the building
of an aciitional fuel pocli. That will be Mo, Riley. IT that
is an issue,

CHAIRMAN MILLER: [0 you considar that +o be an igssue
on the first aspsct we hava been discussiag all dar?

MR, BLUM: Only that Dr. Lucblke raised that as
3 possibilit at the end of what Mr. Roisman said. If it is,
then Me, Rilay is ready t§ testify on it.

DR, LJU2KZ: That zsrobably com2s under the heading of
alternatives and maybe alternatives come a little lazer, after
the major questions cf cascade or neo cascade s set:led.

Is that reasonable?

MR, ROISMAN: 1 =hink, as I s=2e what happens
tomorrow, our effors will ha Ay theory is that we don't
Perry Masom it, Paul Draksz i3 not with e teday nor will he
D¢ tomorrow. Ve will try to have the Applicant witnzsses
damonstrate to yov through their testimeny that Duke
thinks about the spant fuel problem in Lerms of cine paricds
far beyond the time period tha+ this 209 transshiprent
looks at; that cascade is a plan in their head; that
independent £ ol storage is a plan in =hais head; that pin
Packing is a plan in their head; that the government building
an AFR i3 a plan in <heir head ané that =he scepe of the
preblem is a prchlem that relsotes to the lifa~ims of the

r2actor:z and ne: a problem that relates to Lie nexe chree years.

4g3 14U
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In that sense, the independent spent fuel storacge

existence +ill be discussed tomorrow but we would not necessari!
plan to get into and we think it would be beyond t ~ scope
of what we are looking at initially, how much it ~ill cost,
when it would be available ==

DR. LUEBKE: That is a later detail.

MR, ROISMAN: That is a later detail if we ultimately
decide it is a viable option to the broposal on the table.

MR. KETCHEN: Mr. Chairman, there were lots of
other arguments that came up during the course of the day.
I think we have covered them and I guess I am asking what the
Board's pleasure is on these, Probably they will came out
i. *> direct case later, after the first phase,with respect
to how the Staff evaluated the Part 70 application vig-a-vis
the McGuire operating license, that type of thing,

Unless you ask me to, I won't bother to address
that particular one at this time.

DR, LUEBKE: Well, I think you could clarify
that the operating license has a stay oa it and.people
ought to know about it and if you «now when the stay migl’
get lifted, that night be pertinent to some of the future
thinking.

MR. KETCHEN: All right; I think we can answer
that through our witnass as ancillary matter

after we finish with the other business tamorrcw.

|y
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CHAIRMAN MILLEZR: Did we asi vou abcut how many
witnesses thae 3ta?f would put an fellowing the Agnlicant’s
presentation? '

MR, KETCHEN: We will -rebably have cne witness.

We have no Mr, Cascade., That i3 cur positicn before this
Bcard., We will tell you what we did a=d didn't do and vwhy.

Ther, I would assume that that wikaaess would ke
taken cut of time and our direct case wevid come later after “he
Fpplicant puts in his diveet case and '« .Iacervenors put
in their direct case, depanding on hev cha Tulings 0.

I chink we have covered moss of the iteis of business
that we wanted to rebut.

CHAIRMAN MILLER: Aanyone not been heard fvom who
wishes to e heard, Anvone wha has been haard who wishes to
be heard furtcher?

That is what wc will do at nins in the morning.

You will recall, beiween eight and nine, ve wuake ourselves
available for +he limited appaearance stateznents, oral and
written; that is tomorrvew, wednaesday,. Thursdiay, #Friday o
this week,

I think the heariag on Priday will b2 neld in =k
large room imrmediazely aZoiniag. This roer will be occcupiad
or used by the Comnissiosnars an Fricav. Saturdar, I suppose
you kncw ve have cbtained a voom whare e can conduct the

hearing starting at 9:30, at e Qualily Icn, tihe lareo Pnlo

Agz \AZ



292

eakl32 Rocm.

Mr. Roisman, you indiczted you weuld not be
present. We will confer with you as to subjects to which
you have no objection to the Boarao proceeding on which will
not impinge upon your client in the case.

Anything further on this particular matter today?
We are going to go through neow some of the other issues
but this is the major issue., Anything further?

As far as transcripts are concerned, Dr., Luebke
will make available to the NRDC and such Intervenors
sounsel who wish to use it also, his copy. I don't know
what the mechanics are for getting the third Board copy
back to Mr. Luebke.

MR, ROISMAN: Thank vou, Doctor,

CHAIRMAN MILLER: For the record now, was youx
request limited to the transcripts which are the product of
this evidentiary hsaring,for the next ten daye?

MR. ROISMAN: You mean as oprosed to the transcript
== that "3 the cne we are concerned with now. Prehearing
conference tranaeripth where you don't have a second day
coming up are not crucial, We can lock at them at the public
document rcom in Washington.

Zt is here when we want to prepare overnight for
the next day’s hearing that it is 2rucial o have them and

have them on the five hour schedule that they ave ordared on.
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CUAIRMAN MILLER: Mr, DRoismen will zeh: it on the same
time sched... a8 the Board aag sthaor narcies,
t Thers are two more iesuss undar thc NRDC.

MR, ROISMAN: Mayhs three more,

CHAIRMAN MILLER: Well then, consider 2, 4, 5, 6.
We will then go into CESC's twc contenions and I think
chere is prcbably thrae. Was that an overslap? Thara uas
another ona2. D2INRG had a contenticn which was the same or
similar %o one 9of the thrae,

¥R. RILEY: It was ccncerned wiith emergancy
planning, Y¥w. Chairman.

CHAZIRMAN MILLER: Thosa ars “ha contentions, ara
they not, chaz are befora us. Ve have touched hewever lightly
on all of tham., HAve we forgosten any of “ham? We will
talte a shori racess.

We would like vou to move sequentially ameng
these.

{Recess.)
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CHAIRMAN MILLER: All right, the hearing will
resume, pleas:,

We will now go cver the remiining issues insofar
as the Board wishes to consider motions for summary disposi-
tion or any other kxind of motions wich regard to proffered
iasues.

We have on NRDC's issues sufficiently heard from
counsel and made the arrangements on contaantions 1 and 3
dealing with alternatives,

Contention number 2 is that which raises the
question of whether the proposed action is a major federal
action significantly affecting the guality of the human
anvironment, and whether or not an environmental impact
statement need be prepared by NRC, which is to say tha Staff
initially, and tho Board in reviewing authority, or whether
in the position taken by the Staff it is not significantly
affecting the enviromment, the affacts are metial
or insignificant.

That I believe iz tied to the issue as the Staff
secs it. And consequantly no environmental impact statement
has been or will be prepared.

As far as the motion i3 concarned for summary
disposition, that will be denied. We think that the nature
of this proposed action, whatevar it might be, and as the
term is used in thz XLEPPP case, and as the appsal board has

SRR ——



©

10

1

12

i3

16

17

18

19

21

£ B B

'ased the term and so ferth, we will know more after we've

teard ctha v 2aosses tomorrow. The App.icant and the Staff

will kncw more what the Ratura of tie proposed action is.
"» were not disposed o rule as a matter of law,

uor at this stage in summary aizpoeition motions. 3o tha

moticns -~ I take it there are two, the Applicant and the Stnfﬁ

each lave a summary dispcaition mction cn issuec pumbsr 2, is
T correct?

MR, MC GARRY: That's correct, Mr. Chairman.

MR, EETCHEN: Yes, sir.

CHAIRMAN MILIER: Aall right,

They will both be denied.

Now Conteation number 3 we've alrcady discussed,
ard we're going to co into that tomorrow with your witnoscses,
okay?

Now NRDC contention number 4.

Doea azyone wih tc bg Reard further oa this,
beyond the matters contained in your wotion, affidavits, and
the like? And I lLelieve thera was incorperation by
refarence. If 30, you may be heard.

MR. MC GARRY: Mr. Chairman, I might go vary
briefly to sum our position, I think, with respect toc NRDC
contantion 4.

The issce, from the Applicant's point of wview, is

rslatively simple. We maintain that undar Part 20 and as low

46 5 } 4."3
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as reasonably achieveable analysis pertains to the proposed
action and not to all the alternatives. And I believe the
Board is familiar with ocur argument. That’s in eossance
exactly what is.

If I might just look at my notes to see if I have
anything to supplament that?

CEAIRMAN MILLER: PFine,

(Pause.)

MR, MC GARRY. I believe it's fairly well laid out.

The only thing that I might add to support that
position is that if we were to look at the Prairie Iszland
Varmont Yankae appeal board decision, ALAB 455, there at
page 52 they talk about in thes ALARE context they refer to
the proposed spent fuel pool modification, not to other
alternatives, but to that modification.

On page 56 they speak to applying ALARA to

applicant's proposal. That's on footnote 13.

On paga 61 they refer to applicant's activities.

We would also make reference to the York Committee versus

IS —

NRC, the DC circuit case, at page 814, where they wers dis-

e e —_

cussing as low as reasonably achieveable and its predecessor,

and there they said the ALARA consideration was considered --
was limited to -~ quote -- “"expected radiation releases from

————— ————— a———

the Peachbottom site®, not from alternatives but from the

sslected action.

A3



mpbd

IO

it

LR

12

13

14

15

16

17

8

19

20

21

22

—— e e

297

Ve would simply say that wiih waspect o MNDC's
relliance on the Drasé - Quad~Citias licenainy boara decision,
with all due rsspact %o that beard, wa think that dacision i3
wrong.

ipd then fizmally I ¢hink in summarizing cur
position, 17 we arae corrr=t that vou Lock %o the Part 20
application of ALARA just to +ths proposed action, NRDC dees
a0t sake isane with the fact that this transportation action
is AL2TA with respect to cthar trangportatica actions. 2And
therefors that wa ara caorrsct, tlersz ig no material issce cof
faet and suumary disposition ought to be grantsd for tha
Applicant and that contentior ought €5 ha dianiased.

That's our pesitien, Mz, C- .irrvan.

CHAIRMAN MILIZR: ‘“Thank you.

Tha Staif?

MR, X2TCHEN: My, Chairman, our position is
consistont wicth that in that a3 ve upderstznd WRIC's case ~-

Wall, our papers protty twell 3peak Zor :themselvas.

Sut 23 ve undarstand NROC'gs cgzas, as it’s nresent-

1y sending befcre the Board, it is they hava oo diracs
prasentation on the spacific proposed aciion and any zatorial
issae of fact with respect to ALARA as 1t ralatas to the
proposed transsihipwment.

¥o would just nota for the rrcozd that ths filing

of the testizony on Jura 4:th subaequant o =ha Siling of the

7 149
A% O

e — . ——_———
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motions for summary disvosition, including Mr., Roisman'a
motions for summary disposition, as far as its affidavits,
they're not changed. In other words, therae's no evaluation
of ALARA, at least from Mr, Roisman's point of view.

CHAIRMAN MILLER: Thank you.

Mr. Roiswan?

4R, ROISMAN: Well, Mr. Chairman, either I am
reading a different version of all these casea or the
Applicant and Staff are groesly misreading the cases.

As we see it, the obligation that's imposed by
tao ALARA standard is an cbligation on the Staff to analyze
w._Jther or not tha Applicant will keep the relaases as low
as reasonably achiasveable. That mgans that thev have to
figure out what are ths options.

Now the Applicant quotes in cases in which the
issue is presanted not as we praeasentad it. Language happeans
to be in thare that doesn't talk about the scope of the options
we're talking about.

That, vitﬁ all due respect, Mr. Chairman, is not
citation to authority. You might as well cite the dictionary.

Citation to authority deals with holding. I mean,
thnt was black letter la.. We learned it when we all went to
law school. There are no holdings on thoge questions because
this is the first case that I'm aware of, with the axcsption

of one authority directly on point which the Applicant duly
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wishes to acknowledge it doesn't agrae with, but wa 2till

- —

would rospect that it's 2 three-menmber ceoard of Zairly
¢istinguiched people.

That happens to hold that our position i3 exactly
right, Tha- is the caly case that we'ra awaze of thet
directly ad. -asses the question. f

The guestion is if thare arc alternative ways of
achieving what tha Applicant has in mind, do you havs to
investicata tham to 2ee which =ould ba the loweat rsasonably
achiev..ble sxpos..es? Ve contand that there io, and in our §
metion for sumnary dispositiorn on this question which we rilad’
on May “he 4th I believe amd 1z raally in effzet a zebuttal
0 the subsequcat motions for summary disposition that were
€iled -=- I'm sorry, May the ist wa filed ours -- the subsa- i
gquent motiocui:s for summary dispositicn liied bv tha 2pplicant
and the Staff sizmply make the poiat that the Xiad of rigor-
ous analysis that you would nsed to do to consider the

economics and the health affacts of sach action and altarmative:

to it has not beea oonductad by the Regulatory Staff. i
Thoat statament is true not snly with regazd to |
the breadth of tha altcrnativas that need to be looked at,
which goes back somewhat ¢o the guestioa wae'll daal with
tomorrow me. ‘ag, but also even to tha narrow question,
¥r. Nehemiasz’'s aflidavit i3 na 3ffidavit of ubat

he supposas, assumes, astimatas, guzsses; thera i3 no
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rigorous calculation. Now that is not in our judgment what

the ALARA calculatic . were inteanded to be. They're supposed
to be a rigorous calculation.

He should have had available an analysis based

upon the rer wkings and the transshipments and the puilding
of independen. spent fuel <torage fac lities, whatever he
considered the options to be, a rigorcus statement where he
would be able to say something more substantial and morve
precis: about these calculations. He did not do it.

We feel not only that the Applicant and Staff are
wrong in their position that there is nothing more to be done
on the ALARA, that our motion for surmary disposition should
be granted, and that the Staff should be directed to prepare
an ALARA analysia consistent with the applications of the law.

That's it.

MR. KETCHEN: Mr, Chairman, may I be heard?

CHAIRMAN MILLER: Yes.

MR. KETCHEN: One quick point:

I ¢think the point is is that we did our svaluation ,

!
in the affidavit submitted with omxr motion for summary

disposition, and we laid our case befors the Board. And
other than out of Mr. Roisman's mouth, there is nothiag that
says we're wrong.

And we'va only got out of Mr. Roisman's mouth

not an affidavit of a witness, a Zactual affidavit, indicating |
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that wa're wrong., We've got his cpinion about how we should

coanduct cur review. 3Ind we thiuik we've done cut -- wa've
presented cur case and the peint is not what Mr, Roisman
said, but what the facts szay, not how Mr, Roisman wouid
like tham %o be, but what they ara,

Aud our case is thare, and we sen no oppeosition
to that case.

CHAIRMAN MIILER: So the Staff ia prapavred %o
put on itz direct case, then, with regard to *“ae ALARM
analvsis?

MR. KETCHEN: Ygs, sir, if recuired., But we
don't think we should have toc. In a motion for summary
disposition procedure --

CHRIRMAN MILLER: I suppose I might say, the
Board really doesn't feel that the summary cisposition
procedure 13 particularly appceopriate in this kind of a
case.

The issues ara first of a kind, thare are
complexities. The Board feels that it would be fulfiliing
its responsibilities by going on an avideatiary racord.

So with all due respect “o the multinle motions

ar4 the work that vou have all done -- and you've done very

considerable work which the Board appreciates ia the prasenta-
tion of affidavits and the like ~- wa wish %o hava this matter

proceed 28 an issue and ¢0 hava the diract testimeny and the

!

——

e
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\

cress-examination of the witnesses. i
We are therefore going to overrulzs the Staff
and 2z licant's motion for summary disposition on Contention
4 of NRDC, which is the ALARA issue, §
We are likewise overruling the motion for summary ;
disposition on Contention 4 of NRDC. We wish to have the |
matter handled by the presentation of the »~lience. And we
will than rule in accordance with that.
All right.
Next is contention number 5, the full core reserve
matter. !
Does znyone wish to be haard on that?

MR. MC GARRY: 1I'll lead off again, Mr. Chairman.

I'l]l make it brief.

Mr. Chairman, just so I can clear up my mind,

I can tzke it as a g’ven that the Board is totally familiar

with our --

U ————

CEAIRMAN MILLER: We've re.d your papers. I won't
say "totally familiar” because you do ruise some complex

matters, and sometimes they meet in confrontation, sometimes |

not. But that isn't your fault,

Counsel has done an excellent job of praparation
and we have read it.

PN U —

MR. MC GARRY- Thank you, Mr., Chairman.

With respuct to the full core raserve contenticn,

—  ———— . —— -
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sur position ia that 1% should be dismissed.

Intarast. au.y encuch, WROC doces wot or; 3¢t to the
sxizcenca of such a capabilitv. They recogniza thst there is
no Wil rvsquirsswen:. Thev dou't contend that a fall core
ra2sarve i3 necessary eithar for aavircnmental or Realth and

safety raasons.

They have performed nc analvsis. I wanticasd this

point with resvect ts the Vermoant Yankea sucrons court
language. In othaer words, they have nct alertad us to their
casa in khis recaxd.

It's simply that they wish this to be preposed,
over and out, facts show that withsut a {ull ecrrs
ranarve, consequences would be gsevare. That's coa z2ined in
our ianterrogatorv racpoasas o ha partias.

Tha facts alsc show that Duke haz | 4 to aaload
a full cora on past occasions, aand therafora a iull cora
resexrve i3 therefors warrantod.

That being thée case, wa thiak thers is nozhing
to ~- there is no substar.e to tlds contantion by NRCC, As
we ipdicated on pravicus occasiona, this is a managerial
decision.

I believe that sums it up. XRIC has mads =0 casa
for or against full core reserve, and accordingly thars is ©o
basia for tho zonteation.

CAAIRMAN MIZLIR: Thanx you,

485
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The Staff?

MR. KETCHEN: Mr, Chalrman, we made our prascnta-
ticn .. our moti. Tor summary <i position of May 1lth, 1979,
We will not add to that at this time ex7ept just one administra-
tive cc aent.

We believe that the statawent of the contention
here is some sort of a statement of an alternative, and
it's linked :0 coneideration of alternmatives uncer contention
?, we belisve. And we would probably propose an aduinistxa- |
tl » matter at the later time to present the witnesses on 3
and 5 together, We think they're intertwined. We just offer
that comment.

CHAIRMAN MILLER: Mr. Roisman?

MR. ROISMAN: We are not arguing in this conten-
tion that an option to the retention of frll core reserve is
the shutdown of the reactor.

What we are arguing is that the way the Applicant
chocses to use it, that i3 as a "item of fiexibility"
inherently runs scme health and safety risks on the one hand,
or else is irrelevant on tl. othar, and ought not o be a
factor at all in decidinc when the plant will lose the
capability of continuing to operata.

If the zetention of a full core reserve has a
health and safety function -~ let's just assume for a momant

it's worker exposures, we don't want the workers working near
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the vassel if thas vessel has fuel ia it, so veu waat ©o
have tha capability of taking it out. And you don't make it
2 rec~’~anent that they retain tha full core reserve, then
Duke has indicated that it would ander its flaxiliie Frogram
continue to operate the reactor after it loses full eore
reserve,

Then, having done 8¢, it runs iake a »roblsm where
it neads to do the cors work, aud aeeds ©o have workers near
the prassure vessel. Yhat doss the Applicant do in that case?
It says "It will cost ue $145,000 a day to shuc the plant down.
It will taka us 25 days to get the casks hare and move all of
this fuel ocut of tho spent fusl pool in=o zasks off to come
othar pcol at another plant, or jnst stere it in the casks.

If we sand the workers in thay can get the job doze in two
days. They ll gaz 150 man-ram3 in the two days, bdut aven il
we multiply that times $1500, it won't cvean appraach sur
$165,000 a day. Tharefore, as an ALARA consideration, we
will ¢o ahead and let the workers get “heir 150 man-rams,”

2 Now if we say that is a pessibilicy, aad 1: looka
to us from statemsants mada by the Applicant and 3taff that it
is, then full cora reserve retantion should de made 2 °
licensing requir_.ant,

Cn toe other hand, wa're aware of the apreal
board decision ia AL2B-~531 whers a statse,ia tha% cass Orecon.

aomplained of ths failuve to mnte tha falil core razsarve

B S A BN

e v O
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capability a licensing requirement, And the appeal hoard
responded. The simple and cispositive answer is that if a
full ccre reserve is not then aveilalle, shipping casks can
be employed to hold the spent fuel assembliss that must be
removed to obtain space to perform the repair work.

Now I think that this citation, with all due
respect to my own citation, is comparabla to the ones that
Mr. McGarry was making. I'm not sure the issue was really
joined r’ght there, and I don't want to suggeat to you that
that is the who. answer to the question. But it at least
suggests that tChere is another side to this guestion.

The other side might be that this retention of a
full core resarve is a bug-a-boo, thac there really are some

easy simplistic things to do to keep it without having to

T S —

- ——

|
i

{
|

actually keep extra space in the spent fuel storage pool., And |

that would stretch cut the lifetime of the Oconee reactors
for another full year,

I don't know the answer o that,

I am trying to get the Applicant and the Staff to
‘fess up to it and jump. They can De in the pan or they can
be in the fire, but I don't think they can be standing out-
side the kitchen.

And that's the whole thrust of our contsacion
aumber 5, most unsuitable, in my judgment, for swmmary
disposition, much more suitable for getting the facts in ' 3

1 c7
..’
)

A —
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record and then having <his Board decide the gquestion that

the appeal board may have decided with an avidentiary recozd

and muyba not in the Troian case.

And cthat is:

Is a full core reserve requirement an esseatial

safety feature and you don't want to compromise workers later

because of the way the ALARA thing works and therafors you

require it, or is it one of those things that you can really

deal with without requiring it and use shipping casks or

something else, Or are the worker exposures potaatially

involved so negligible that ycu don't have to worry about it?

150 man-rems I don't think is even remotely

negligible. T don't know where negllyible comes in. You

know, we have a little problem with that term from the Staff.

But I think 150 man-rems, particularly if I'm the man, is a

lot of rems.

In any event, I think the issue ought to go to

bearing. I think the Applicant and Staff ought to have to

address those two sides of ths question.

And if thay're not

willing to decide how it should come cvut, the Board will have

to decide. 1It's either going to be a conditicon and there-

fore you can think of these plants running out of their full

core reserve as being the crucial day, or it's not going to

be a condition and you can think about the plants baing able

to run for at least another whole year.

That wonld take vou

——————  ———. —— —— A —— s L <~ S o SRR P -
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inco 1983 before they have to be shut down.

As you locok at this guestion, think about its

‘s
|

i
implications for 1is independent spent fuel storage quoation.;
|

Thare is nov a dispuc” goiny on -etwsen saveral of the
Appliciont's witnee3es as to hew loag it would take to build
an independent spent fuel atorage facility. The difference
may be the year between May of '82, when they lose the full
core res rva, and May of '33, when thoy lose the capability
of discharging a relocad at all.

S0 it may really make a difference whether the
full core reserve is a requirement or not a requirement. We
think it's got to ba one or the other.

That's all.

DR. LEUBKE: This matter of shipping casks, my
impression is there aren't very many of those in the country
that exist.

MR. ROISMAN: That would cartainly be a legitimate 5

point for scmebody here to put evidence into the record, and
there are train shipping casks and there are, you kmow, truck
shipping casks, and it's not clear whether if you had any
you'd have to actually ship them anywhere, whether they could
just stay on the site.

DR. LEUBKE: And there are other aspects that Mr.
McGarry mentioned to this situation, and it can be severe if

you don't have the capability of storing a full core.

|}
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e conld Jizd out from “he Staff hov on: other
situations ha.e ccenrzad and 30 on. And lstis just get ome
of this data into the record.

MR. ROISMAN: In fact, I'm glad you mencioned
Mr. McGarry because there's znother point hexa that the reccrd

could get cleared up on.

v .

P ———_ —————— . et S .

Again, ve don't have Cestimony vet on it that I've |

sean, As I understand it, Ccconee's fuel pools, 1 and 2, ara
ail together, and their fuel pcol 3 is 2 saparata pool. Now
I don't know how they transfar from 1 and 2 over o 3, but
oy gquess i3 they'rs doing it with a cask and not underwater.
If so, whan they retain a single full cora remsarve dis-
charge capability at the sitce, they're alraady runniny the
rigk that they need to nsa the number of daye necassary *o
movVe by a cask. So they may already have built into their
system some of the days that cask unloading would raquira,
and then the only issus may be do yon have anough casks,
erough places to put it. And mayhe chat just gets down o
dollars and cents.

But, okay, let’s find out what those dollars and
cents ara. I've never bought one c¢f thess caska, I don't
kncew what they run, I don't know what it would cost Duke “o
have them staanding by for its projected 13 reactors.

{The Board confarring.)

CHAIRMAN MILLER: The Roard wisnes to hear the

.
A

—
™
—

<
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wpel? ! avidence.
. The motion nr motions for summary dispositiov on
3 || contenticn 5 will be overruled,
4 I beliave as to contention 6, which is vulnerabili

e P ——— > T~ A S

5 of shipped fuel to sabotage or other malevolent acts, I think

p— _‘..._...Q_.‘__..-..g S——

© | there's been no wotion filed by any party.
7 MR. MC GARRY: Yes, there has, Mr, Chairman.
3 CHAIRMAN MILLER: Thers has? Oh, I'm sorry. {

9 | Them I'll back up.

10 | Is it the Applicant that filed it?

i ' MR, MC GARRY: Yes.

2 | CHAIRMAN MILLZR: Pine.

13 | You may proceed, thea.

i4 MR. ROISMAM: Mr. Chairman, before he does, I'd |

15 like to clarify the record on our position on coataention
16 number 6. i

——

17 If that's all right?
18 MR. MC GARRY: PFine.
19 My lead off question, Mr. Roisman, is perhaps

20 has your position changed.

N

1 1. ROISMAN: The Commission bas now adopted a |
requlation dealing with the safaguards.
CHAIRMAN MILLER: It's alluded to in the papers |

submittad by both Applicant and Staff.

& R B B

MR. ROISMAN: Right.

P SP—
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Tase in the context of a public record, I guess
we'd like to say it windicated »ur contantion. Mavbe the
Applicant ané Staff doa't agroe.,

The guestion now is rezlly:

Is the Appl.cant going to have to comply with that
regulation? Is it subject to some grandfathering exeumpticn?
What i3 it= pouition on the requlacion? And precisely hew
will the regulation be applied bv the Applicant?

We heve been in some dliscussions wich one of the
repraseatacives from the Staff sugoeating that if they could
give us some assurrances about how the 2pplicant is going %o
comply with the regulation, if thev are, and we could see
that that sati:fied our concern, we could withdraw the contan-
tion. That has not materialized.

Assuming that it does not matarialize, I think
esgsentially our contention 6 would then be amended, which I
would be glad to do on paper if that's necessary, ¢o an
assextion that the Applicant has failed to demopstrate that
it will be in compliance wi.th applicable regulations wizh
respect to the tranashirment. That would then forcse t¢he
Applicant to produce for the record vhat it proposes <o do to
core into compliance with the regulation.

We propose to avoid that problam, that we just
find out privately what the Applicant iz going to 49, and

then knowing it could make a iundgment =2s to whather we thought

PO . . A D o e, . . B el = R S . 5 A
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|
that was satisfactory. That would obviate the need to actually

creata a new contention oa this issue.

I won't now -~ ani maybe the person on the Staff !

that I spoke to wants to address what's going on.

MR, HOEFLING: Mr, Chairman, I would like to

S—

comment briefly on what counsel for NRDC has just presented to
the Board.

‘ [
The Staff has had some discussions with Mr. mimﬁ'

in this area and it wanted to follow up on these discussions
last week, but Mr. Roisman is a terribly difficult fellow to
get hold of on the phone.

The situation basically is as prassented in the

Staff tes*imony, the Staff witness being Mr. Carl Sawver,

————— o ———————— e — — s

and that is that these regulations will be applied to these
shiprents should they materialize, The guidance documant
which makes specific what the requirements of the rsgulation |
will be in the Staff's view is being prepared and may already
have issued. That would be NUREG-561, a detailed document ‘
providing guidance to the Applicant as to what will be required.
And T will endeavor to speak with Mr. Roisman and attampt to
make that document available to his sxpert to see whether or
not this issue can be resolved without burdening the record
with presentation of witnesses and the like.

DR. LEUBKE: Well, in addition, I think part of

the history, as time went on here there was another document
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that happened, and it's a Gancral Accounting Office document

which discu: sas the handliny of radicactive mstariuls as issueﬁ

on May 7th., I den't remenmbor the numerical idencifisation.
But T have a not - that it hso 3ome grandfathering effoct to
this proposed new ...gulation parhaps. And I think it relates
to, shrild I say, how the Ger~ral Accounting Office views the
severiLy of the sabotace and hidacking crediss. s

| HR. HOEFLING: Yag, Dr, Leubke., Ca0 did izsue a

Teport. That repoct predated tche Commizsion's actisa in +his

1wea, applyirc interim sufequards to the upent fuel shipments.

I'va read tha GAC recort and I'il attempt 3 re-
characterization of it. It did not primarily focus on
security considerations r~slazed to spent fuel, cut rather
focus ' on securily considerations relaced to octher forms of
radioactive material, enriched macerial, identifying nveas
where the GAC balileved there were witnesses.

But I do believe that whatever extemaiva GAC
rerort subatantively identified a problem in GR0's wind with
regard %o spent fuel shipments, that a direction by the
Commission would --

DR. LEUBKE: Well, as I recall they spent i5 or
20 pages cn that. They dida't exictly ignore it,

I kind of also remembar a sentence in thers which
says that shipoing speat fusl is one of tha most radicactive

shipments that ve maka in this country. thiceos of khui: nazure,

-3
o
ol
o~
| ol
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It wvaan't very complimentarvy.

MR. HOEFLING: Well, I think tha report did
raccgnize the nature of the paci.age, Dr. Leubke, the apent
fuel shipping container as providing a high degree of
assurance of the integrity of the package could be maintained,
and that sabotage could be affected only with great difficulty.

JR. LEUBKE: To that I wou.d like %o add I think
it also discusses a few methods or mechanisms of scbotage,
one of which - Iing to use high explosives, and this being done
in a high density area, we might even look forward in the
racord here for some ideas of -~ Here I think vou‘'d get
outright fatalities. You don’'t argue about latent cancere
or things like that. I mean you gat fatalities on the scene
because of the sabotage effort.

It hasn't got anything to do with radicactivity
except that it was an attractive -~ nuisance isa't <he proper
word, I guess target maybe -~ un attractive target., iad ¥
think that should be addressad.

MR, HOEFLING: I don't think I'm quite following
you, Dr. Leubke,

DR. LEUBKE: I'm saying the fatalities caused by
the explosive to sabotage a fuel shipment, those people are
just as dead because of the fuel shipment as somebedy who
gets cancer ten years latar, fatal cancsr.

MR. HOEPLING: I think that the question that

Y - -||
4goy 1V~

DN
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you za.8e nhas “c te viewad a terms of risk, uot only la texwm

of con-acuences glvan that ea acotual eifert iz madec co preduce

an axpliceicn of t\i. seguitude. Tha ctaer elezent ¢f risk
wouid be probability of gecurTence, the likelihced of chat
tyre of a scexaric actraliy ceming to paas.

DR, LIUSKE: And rainly iavelvirng wnethor you put
theve shiguwence throvr .. kigh danzicy popnlations or nes.

“R. BOEPLING: ODOr. Laubhe, =bhis ralace a cusstion
in the Staff's wmind,

As yonu know, tie procseding Aas 2p o this point

tacn conitrolled to some dagree by tha contensi~ug thas are

1 N

raised by the parties and put intc iasus, and 2 of Zhe
contantions that has beam put tefore tho Bgszrd is the cac
zaised Lv NRDC on the sabotage cusstion.

As both Mr, Roisman and I have discusczsd, he and
1 are ip the process of eceing whether or aot zhw aczions
which nave occurred singe tha contentisn has bees adaitted,

specifically «he placerment of thace intarin safagnards,

whether those actions satisfy concaras that WEDT had in :his

erez, vhich carrias with it the impligazicon that “h2 poasibile-

ity e@.iats that chis conteation aigkt ba withdrawa oy cae
rarties spoensoring it as aa iasue ia thie proeneding,

Given thaz to be tho case, would cre sSoard szill
ba intecssted in pursuing aspects ralased %o <hiag isowe? o

that tha slzasuva c? the Zoard? 4532 X

- —— . ——
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MR. LEUBKE: Well, I think the GAN report
happened. I've read it. It's circu.ating. It raises some
queetions that weran't put forth that proaminently wh le
pecple were writiug contentic. s.

It might be under the character of what you might
call "rew information®, if you will. I have a guess: It
might end up ultimately as a Congressional investigation
if they wersn't all so busy with Three Mils Island,

MR. HUEPLING: Dr. Laubke, if I can make a
suggestion:

“t's customary in proceedings of this rype that
if the Board has special areas of inguiry which may not be
congruent with contentions, areas that ic feals it would wish
to receiva testimony on, the Board poses gpeciric questions to
either the Staff or the Applicant to which they can than
respond,

And I would suggest that given the nature of
your concern, which ranllf i3 directed at the more general
question of axplosives rather than -~- c¢r fatalitias from
axplosives, Iif I perceived the queation correctly, rather than
effects relating to the radicactive releasa, should there be
one itself, that the Board raeflect and pose questions to the
Staff and the Applicant,

MR. LEUBRE: I guess I'm doing that this afternoon.

In other worda, I wasr't aware c¢iat contcantion six

~

-
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wags about to be withdrewnm,

MR, BOEFLING: I don't think wa're saving it's
about ‘¢ be withdr: .a, but the possibilisy is thers,

DR. LEUBXE: Then I was saying if we're going to
have testinmony and consideraticn of contention six, we ought
%0 reco uize the exiitance of this GAO report which has
historicaliy nuppered during the mopth of Mav

MR. HOEFLING: 1I'am ¢rying to sharpen tha area
for the purpose of providing the Soard with a cesponcza,

As I undorstand it, the Board recognizes that the
CAQ report pradated tr3 Commission’s ragulaticns ~-

DR. LEUBXE: ™as.

MR. HOEFLING: ~- in the sabotage area, and the
Board's inquiry is limited to the affects of an explesioa in
terms of fatality?

CHAIRMAN MILLER: VYo.

DR. LEUBKE: I'm eaying that you have %=hia
shipmert of spent fuel inr a cask, and it's being sabotaged.

I thiak when you analyse the problem coxplstaly
it's sabotaged by high explosives, But the fataiities
occurring from rzdjozctive emissions and ths resulting
latant cancers and so on may be diminimous compared cc the
instant fatali“ies in 2 crowded arca that might occur “rom
the associated high explosives, not any old high sxuplosive,

juat a high explosive that occurred during the sabotace of

SUS——
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mpb25 1 a shipment. of funl,
2 | T can't separate the two effecta. I merely ask
1 the Staff and the other parties to think aocbut the compination
4 of effects, . t the radiocactive emissions become pwrhaps
5 turbuleat,
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MELTZER
T7 mml «. . RAOEFLING: think if the Staff does proceed

.13- madalor
with the witnass on this subjact, the wiineses wil® 3¢ able

to respond to that g.estion. And should the contantion be
withdrawvn, the Staff wil. also atv%mpx 12 respond to that
concern.

DR. LUEBKE: Thank you, that's all I'm asking.
- ., CHATRMAN MILLER: Let me refresh my memory,

| ‘z. McCarry.

Wasn"t this contention No. 5 the issu2a of potantial
sa2botage or shioments of spent fuel, wasn't that initially
objected to by the Applicant on the grounds that the Commiszsion
had not acted and hence it was a2 disguiszed attack upoa

. Commiec~Ilon regulations?

MR. MC GARRY: That is correct. Thiags have
changed.

CHAIRMAN MILLFR: Now, since we have the changes,
den't ynu think i+ would be plaasan< if tha racord reflected
that there were chanaes, that the Commission has actad. so
that wculd render chsolete, I suprose, “he original contention

i of the Applican% based upon tie then state of the racord.
And wonldn't it '© iza i€ wser now had the record
rzflect what has happe’ . . changed posturs rasulting
therefrom?
MR. MC GARRY: That is fine with the Apnlicant.

. Avolicant's position is ~‘mnly it is a regulatica it has o

TR "O
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Jompiy with,

EIRM-N MILLIK: thinking of it from the
staadpeia: =f “he public whe nich: be confused tha* sas dav
»t was =¢ Joreign to what we could lo;* at chat we could
arow Li cut on summary dgmant motion because iz would be
én atntuck on the regulation.

wad then a few weeks lateyr is bacemag 30 slignlifi
frem the analysis made by the Staff, nresenced %o
Commissioners, that thev nuit into force this =aculaicion on
SC~days publicaticn ia che PFederal Register, an ascalerzzed
axpadited kind o cpading

AnA 1’2 wvank the public £9 »o confu=zad ag o
QUX PrOcas3es, * 2o think that we are stultifving ourself
or anvon:z eise,

at

any rTate,

CHATFOASR MILLIR: Tes?

MR, HOEFLING: Muy I wespond o tha:?

COAIRMAN MILLZER: Of coursa.

R, HOSFLING: To give a packurcund o this
partisulax --

wethiasnitl: MITIERS You carng do it eo crTow if vou
" I am not asking =hat i. e by sarcunen: of uounsel. o
ratiier cemelning that ghould e oding into oa susavd.

sanc
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MR. HOEFLING: I see. I understand.

CHAIRMAN MILIER: Clkay.

I don't mean to cut off your argumeit, but I am
suggesting that if the Staff would want to present some
evidence of some kind, which would make the record complete =--

MR, BLUM: Mr. Chairman?

CHAIRMAN MILLER: Y.37?

MR. BLUM: Part of our second contention which
relates to hazards in transit --

CHAIRMAN MILLER: You are on accidents theugh,
aren't ycu?

MR. BLUM: OCur contentiorn relates to --

CHAIRMAN MILLER: Accidents or delaye in transit,
hazards due to delay in traasit, unacceptable hazaxds by
increasing dcsage to persons near thz rcute and so forth.

I think that encompasses sabotage.

MR, BLUM: Yes, sir. ‘

CHAIRMAN MILLER: Was it so intended when you f{ramed
it?

MR. BLUM: Yes, sir.

CHAIRMAN MILLER: It was?

MR. BLUM: We had intended to ccver all three
possibilities; normal radiation, those occurring in
accidents or delay, and those deliberacely caused.

CHAIPMAN MILLER: Residual affacts as wall a

w0
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implications of attempted sabotage enrouia, Is that what vou
deem to be esncompassed in ycur Contention No. 2?

MR, BLUM: fSes, 8sir.

CHAIPMAN MILLER: All right.

Redraft i:,.present it to us ia the merning. Ve
will consider it as redrafted for purposes ¢f preparing
testinony. But do it 30 we can read it and ciearly be cognizant
of what it is. You now intend Lo inseit it as an issua,
and reasonably relarnszsd to what wz nave allowad vou to Jdo.

MR. BLUM: I rfelt we did that when we filed the
motion for summary judgment.

CHAIPRPMAN MILLER: That was a veyrv curious motion.

I don't altogether understand it, to be ZIrank with vou.
But I wish you would go aheac and reparase your ccntant’on
in a flash so that we will have it, @md then we will vonsider
it further.

Was it your motion that wa. considered also, kxind of
spaaking demurrer kind cf thiang, or am I thinking of scormething
@lse? It was bcth substantive as well as a procedural
meotion?

MR, BLUM: Well, the thrust of it was that given
the release of Nuclear Requlatory Commission decisgion,
guess, of April 18, that tihe consequences of cakokage ara

ncw a valid gontention, and the risks of spant fucl s

[d]
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environmental impact statement prior to a decision being
rendered.

CHAIRMAN MILLER: Why so?

Why would that require an environmental impact
statement?

MR. BLUM: Well, you need an environmental impact
stater :nt when you have a major federal action that impacts on
the envi;onment in this substantial manner.

CHAIRMAN MILLER: This is a regulation of the
Commissioners which say 'Thou shalt do so and so' with
reference to spant fuel, and you think that regquires some

kind of a NEPA~-type of environmental impact statecment?
. MR. BLUM: No.

Issuing the regulation does not require +hat, but
the foundation for the regulation is that the risks of spent
fuel sabotage are significant. If they are significant,
then that means that the whole cuestion has a significant
impact on the environment, or potentially that.

CHAIRMAN MILLER: I suppcse that is true of all
radiation, health and safety. It is significant. 3ut that.
doesn't bear, does it, directly upon the gquestion of the NEPA

implication as such?

MR. BLUM: Well I would argue that it does.

CHAIRMAN MILLER: Well can you remold your

contention No. 2 which dces not presently spell out, at least

T
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mmo very clearly. the NEFA implications of sabotase and the

rest, and presant it in writing so the parties zan

9
==

see
it irn the morning. A

Can you do that?

ME. BLUM: Certainly.

MR, BODFLING: Mr. ZChairman, would you entercain
argument on the contention?

CHATIRMAI] MILLER: Sure.

In the morning, or now?

MR. HOEfLING: Anytime is fine.

CHAIRMAN MILLER: Well, do it now =ecausa in the

. morning we are going to start with the witnesses.

MR. HCEFLING: All right, Mr. Clairman.

The Staff's position, quite frankly, is that CESG
has not raised a contentioé related to sakboiage. Tha
contention that was stipulated to by the partias, or the
contentions that Qere stipulated to by the parties, ssem to
be quite clear, and the 3taff has fiied affidavits on that
contention, I think bevond argument, addressing what the
contention clearly states. And it does not raise a quastion
relative to sabotage.

I think that should CBESG want to litigate this
issue at this point, they are not timely ani they . certainly
have a heavy burden of showing gocd cause Lo make, tc relate

that issuwe to some dsvelopmants that have tax2n place since

.. 485
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that stipulation was originally entered into in Octcber of
1978.

The only fact whichk has changed -- and it is not
really a fact in the real world -- is the imposition by the
commigsion of interim regulations. But there have been no
documents --

CR: IRMAN NILLER: There have been preceding
stud%es by t. e jandia Laboratories, and those results were.
made known. Thev were the subiject of the.publication that
you and Dr. Luebke "rere talking atout by the General
Accounting Office.

In othe - words, there has been an increase in public
knowledge, if not a changé in circumstances, which normally
are concidered to bring about a sufficient basis for a
reexamination of something that one might consicder hasn't
been examined previously.

Now with that predicate, don't you think that the
Staff is being a little technical in the pesition it
has now taken?

MR. HOEFLING: I want to take that back one more
step. The real information or data which is pertinent to this
area which is sabotage related to urban environment, was
a study that was prepared by the Sandia Laborateries, SAN
77-1927, was prepared in 1978.

CHAIRMAN MILIER: That is what I was referring to.



mm8

MR. HCEFLING: There is a GAO report that
Dr. Luebre was referring to.

CHALRMAN MILLER: Are there two Sandia Laborztories

tudieas and reports on this subject?

MR.HOEFLING: There are manv on this subject. But
thers is alsc a GAC repecrt, which is a differeat group
that Dr. Luebke was raferring to.

CAAIRMAN MILLER: ¥Yhich cites tha Sandia study.

M. HOCFLING: But my peoint is the Sandiz 3tudy
issuad in 1978 and the Commission's evaluations and delibera~
ticns ~n that study also issued in 1278. And CESG has had
these doccumeats since 1978.

And why now, at the lact moment, when we are at
hearing, does CESG want to =»pand its contenticne in #his
area?

There nust be a showing 2£ gocd cause toc cvercoma
this untimely action on the part of CESG.

DR. LUFBKE: 1If the NRLC con:zention 5 remaine in,
it is possible that what CESG writes tocmorrow ncrning would
be scmewhat similar, and me might even think about
consclidating,., 50-'it really isn't acdding a naw contert.on
in my mind %o this case, a newv iesue.

MR. HOEFLING: Civen that seauence of avents, T
think that is ccrract.

DR. LUIBRE: Unless CESG ls much iateres==ad in

P“ﬂR El\ld; A‘. 187 77
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presenting its own direct case --

YMR. BLUM: We are interssted Iin presenting evidence
on tha. scint. We have Jdone » substantial amount of discovery
of both 3caif and Applicant cn this issuve. ANg T am
surprised that anvbody is surprised.

“R. LUEBKE: So you do have a wish for your own
contention ir this matter?

MR. BLUM: Yes.

MR. MC GARRY: Speaking for the Applicant, we were
surprised.

CHAIRMAN MILLER: You wars whac?

MR. MC G@RRY: Speaking for the Apvlicant, we were
surprised. We had no idea CESG was conming up with tha sabotage
contention.

I can state for the record in mv discussions with
respect to the settlement discussior- that gave rise to the
stipulation we helped frame that oonteationf.there was 1o
mention of sabotage. We were talking dout transportation
and the routine effacts of transportation, any accidents,
and the delay situation. We never + "ked about sabotage,

MR. HOEFLING: Mr, Chairman, I would aiso lils
to raise ‘ncw a porejudice, prejudice to the Staff
and possibly tc the Applicant. Being unaware, quite unaware
that sabotage was going to be pressed by CESG in this

hearing, the Staff has effectivaly been denied itz discovery

45 (&
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rights on this subjact.

and I think wa tried tc je zomprehensive in what we did file.
But we certainl' didn't anticirat. .iscovery on sabotage.

CH AIDRMAN

e g
5
ct
£
i

I don't understand you. DHidn'te
HRDC on Contention 6 zzisa a gues:ion of sabotage in *he
course of shipments?

Wasn't that ia HRDC Contention §?

MR. HOBFLING: Yes, Mr. Chairmaa.

But the point is, we haven't veen able g nrac:ica
digcovery against CESG and whatever ease or bazis fcr -

CHAIRMAN MILLER: Is the S+aFf is going 4o ri:

£fall on what they lezrn frem CESG on an iszsue =ho:

'—l
)
et
o
1)

been containad in NRDC': contantisn?

Lre you sexicus aboult taizing that positisa?
I don't think vou really mean thal. The Stass
isn't surprised. Yeu have a right 4o raize yousr guast
your issuas, but not cn ilie basis of swrprisa.

And tlie Sandia study that vou rafar to, I think,
is that which is footncted on nace 12 2F the Cemperolle
Genaral's Study which is the SAN 77-1927, May 13738 Tranzpsr:

~ &2

@t Radionuclide~ in trban Envircnnents,

Assesasment.

I chink tkhat is a matter that you hava mantioned,

and I think Mr. McGar-y has alludzd %0 also, =he 3Sadia
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study. Is that correct? The one of dar 1978, 528 77-.89272
MR, MC CARRY: I be’ieve that is che document
Mr. Hcefling r:ferred #o.
CHAIRMAN MILLER: All ridqit, I think that the --
MR. ROISKAN: Mr. Chairman, I just want to say
one other thing on the sabotage thing.
I want to be clear what it is that we would expect.
We would expect the Applicant to provide the precise method
by which it intends to comply with the requlaticns, a blanket
statement that they will be in compliance would not be
satisfactory. We are conce:ned-that tlie area throuch which
this transshipment is proposed ito go does includ~ wnat we
think is a higﬁ density area, one in which the Applicant
would either have to avoid it -- and we are talking about
Charictte -- either would have to go arsund Charliotte, or
if it went through it, it would have to demcnstrate that it
was going to have the kiné of police escort that could
elfectively prevent the kind of sabotage that we are concerned
with here -- whether it is the high explosive one that
Dr. Luebke talked about, whether it is the type that Mr. Rilev
has analyzed which involves an unexplosive way of gettirg
the cask opene. -- 30 that we would have some confidence that
the protective measures that are going to be taken will be

adequate.

So the Staff producing their document ,NUREG
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vhatever, tuit describer wiat their guidelines are ccinag to
icant sayinc triat they :ire going to pe in
ccepliance, w:ulé not bs arough.

Low we are going to try to work that out and get

that informa*ion.

CHAIRMAN MILLER: I assume the Staff is goine to

produce reasonable evidenca Jor the record coverirg -that

subiect, 2 2 vou not?

MR, HOEFLIMC- If we are acing forward witn thie
contanticon, ‘hen that is cur intention, ves, sir.

C4JAIRMAN MILLER: Okay.

That anould cover the record. And.it is under
NRCC's Contenticn é a2t zh2 moment.

Now if CESG wants “¢ got: izave == that +his has

paei. raired initiallv for tho Firs

g v - anls o s s $
t ting; a zubdacs vhere it

(.

zeally surprised the counsel, why it might be cns thina. But

P
the Board believes tnat you are 31l familisr wich it, -

that the Staff will oroduce the evidance thst will uvpéa-a

0
O
e}
o
¢
=
LU

the recoxd, whatever that mavy be and sufficientiv
macter for the Board to make *hatever dacisgicng ara racuirsd
af it.

If FMSG wishes to asscciate themselves in seme
way by expancing witibin zeasonable limics, Contention 2,
which certianl doesn't clearly szt forsh zman: its azxds

2 E § - L -y R EE fa o o o T T gy - Py e .
due to traasit, the Zzazard of wrbhan traagpestaticn inviting

\
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pozsikle sabotage by explosives, I think the Board would be

incliried to grant it leave tc do so on the theory it is not

really expanding th.e issues and it is not surprising anyone
sigrificantly.

MR. BLUM: I would like to point out in answer
to Staff InferrorJtory we did answer that we were concerned
with, and "remcval of the cask lid and expecsure of the
agsembly by unauthorized parties during a forced delay.”

CHAIRMAN MILLER: Yes, I think that was commented
on by some counsel, I ssem to recall the matter.

1Y »ight, I think that is enough, unless someone
wishes to ke heard.

Contention 6 rem2ins. And the motion, if there
be a motion for summary disposition -- I'mm not sure a the
moment -- Mr. McGarry says there still is -- if it is, it is
overruled. We will expect to have the facts produced by
appropriate means.

MR. ROISMAN: Mr. Chairman, just two matters, if I
can take one second to go back to.

Cr. Luebke, you expressed some incerest in the
independent spent fuel storage facility.

DR. LUEBBKE: At the site?

MR. ROISMAN: Yes, at the site.

I would like to draw your attention to our

response toc the Staff motiors for summary dispositcion dated



monl 4

June 5 of 1975.

Attached to it iz =Exhibit 3,

CHAIRMAN MILLER: Iz that vour enclcsures. veur
drawinci, your pluep: 1ts3?

MR. ROISMAN: Yas.

e has/e 8Stcne & Wcbster preposal to the Applicant
‘ox building an indaspenden: spant fuel storage facilistv.

CHAITMAN MILLER: %le have situdied thai.

MDi.. LCEBIE: I guess m peint wag <o get sone oF
this intc the cestimony.

MR. ROISMAN: Goog.

That is cone of the “hings that wa weuld ke doing.

Secondly, . made reference earlier todav o Duke’

plana, and I didn't huve the newspaper. I think this nowspaper

is probably still on the stand. It is this worning's
Charlotte Observer. it says "Duke brcadene enarav saarsh,
delays 2-N. . .” ==~ which I ¢hink means nuclear vlenes,

I just vanted to referance it,

CHAZRMAIl MILLER: Thank you for bringing it to our
attention. I think vou know £rom our previous dealinga
that we don't like Lo get our iunformation fiom <he press.

MR, ROCTISIBN: T had made refarence Lo it. I Hust
wanted to tell vou whera it ves. I wouldn't consider it

evidenca.

CHAIRMAN HINIER: e do consgider it inscfar us the

i""'«’“ g 3 \ =
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facts are concerned. Some of tlem appear to have materiality
concerning the plans cf Duke Pcwer company.

We expect Mr., McCarry will present it in some
kind of admissible, non-newspaper form.

VEry well.

Now, CESG has three contentions of which we have
alceady discussed Contention No. 2.

Contantion No. 1 is the -- well, it is the
consideraticn of alternatives which has substantial overlap,
at any rate, ° #1th those that have keen held admissibie on
the part of NR.C. .

I guess there are some mot;ons. Did the Staff make
some motions regarding CESG's contentions? I'm sure they
did.

MR. RETCHEN: Oh, ves we aid on May llth.

CHATIRMAN MILLER: I guess you had bater go forward.

Is there someone here from PIRG, P-I-R-G, the
Davidson Chapter, PIRG?

Anvone here?

(No rasponse)

Well, there is one contenticn that has been
advanced hitherto and admitted, I balieve.

All right, Mr. Xetchen?

MR. KETCHEN: Essentially, Mr J(hairman, our

case is as we laid it out in our May 11, 1879 metion, and
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iL migat peliat out again avweates hava caught up with
us and Contantion 1C wculd seem 5 be somawhat acadenic --
I'm sorry, Contentir: 1., to the axient that this mormine
it was anncunced that Duke Pcwer Company had raceived an

amandment to Ekhelr license co rerack.

o
L
¥
i
r
-
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8 prchably a stipulation in besing, thac as far

as that is preposed as an aliernacive bv {286

th.: seems to me is obvious that that has been considered as
alzernative.

3ut tha rest of our case there ls what we say

[N

v
o
[
.

My response tc one othar iten tn iadicate “hat

Intervanor CESZ's responsa to NRC Staff's motion for summary

looking .or it.

MR. MC GAPRY: Mr. Chirman, I migh% wo-a thas

ir
¥

Applicant 2lso has 2 motion for summary dispos’.:cion with
Taspact toc CRBG.

I have sxamined that document. We have nothiag
further to add.

COAIRMAN MITLED: CISG? They ara talkiang chwt o

POUR f;:.‘uﬁ'h Gtk
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s BLOM: Yas, sir.
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mml7 CHAIRMAI MILLLR: Do you want to respond?
MR. BLUM: Mr. Riley has filed two substantial
documents discussing his propocsed testimony, and the fact
that he doesn‘t feel that tae things that Applicant and Staff
feels are agreed upcn, are in fact agreed upon.
And to that exten: we feel that our contentions are

substantial and that evidence should be taken on Loth of them.

CHAIRMAN MILLER: Anyone else?

(No response’ )

The Board wishes to hear the testimony, so we will
cverrule thc motion.

I believe there are some other motions pending,
aren't there?

MR. MC GA%RY: Mr. Chairman, we do have a motion ~-
we, the Applicant have a motion for summary disposition with
respect to Davidson PIRG.

CHAIRMAN MILLER: Yas, that's true.

MR. MC GARRY: I micht add some things for the
record, Mr. Chairman.

CHAIRMAN MILLER: Pardon me?

MR, MC GARRY: If I might add some things for the
record.

CHAL RMAN MILLZR: This is now with referance to PIRCH

MR. MC GARRY: That's correct.

CHAIRMAN MILLER: Let us rule, then.
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The motions of Applicant and Staff for summarv
disposition o CESG contentions 1, 2 ard 3 are Zdenied.

Okay. Now you wish to go into the PIRG situation.
You may oroceed.

¥R. MC GARRY: Yes, Mr. Chairman.,

Again our document speaks for itself. What is
significaant here is lilke Safe Energv Alliance, PIRG just has
not participated ia this case. They have not filad any
response to the summarv disposition.

On numerous occasions we have prepared a motion to
dismiss and haven't filed it in the horpes that we ~ould get
sc.e rapport with Ravidson PIRG, and vetter understand their
case. As our documents indicate, we have aever been able to
understanéd their .ase. It is premised upon a survey that
thay have conducted.

We hava asked for the survey. It has nevar een
presented.

In addition, the February 27 arder cf thisz Board
whidipermitted, . pursuant to the 2opeal Board's reversal,
PIRG hack in this case, it instructed PIPS to identifv its
repregentation or autherity much the same =-- or I will aven
gay identical -- to Safe Enercy Alliance.

Safe Energv Alliance nevar in“armed the Zcard
as to their representation standing and they were dismigsed as

a party.
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We have waited until the end, we asked guestions
in discovery. PIRG, tothis day, has not compliad with the
Board's February 27, 1979 order.

80, for this additicnal reascn we would submit
that PIRG has just indicated that it has not participated,
it does not wish to participate, and for the reasons,
additional raaéons set forth in our pleading and the
reasons I mentioned tnday, we submit that theyshould be
dismissed as a party.

(Board conferring.)

CHAIRMAN MILLER: Does the Staff have any additional
response with regard to the PIRG participation?

MR. HOEFLING: Only one comment, Mr. Chairman.

I don't “now if it is clear. but the Staff
also has a motion hefdra the Board on the PIRG contention,
wotion for swmmary disposition which was filed simultaneously
with our other motions. And the hasic posture of that motion
is that it is unopposed and the Staff urg ; that the Board
grant it.

CHAIRMAN MILLER: I sea,.

Does anyone alse wish to be heard who is entitled
to oe heard on this igsue?

(No response)

The Board will grant the motions of Staff and

Applicant. PIRG has nct complied with the directives or

- vV
!j\»l \‘)(‘



orders of the Board, has not participated meaningfullv, has
not sh’ m any dispositicn or ability to contrihute +5 the
development of a meaningful record., W2 therafere feel that
they saould be ana .hevy ara dismissed as partias o
iatervene.
¥Mow I thi there is still a matter that
Dr. Luebke *az and thers still mav be ¢ae pendiny motinn.
DR. LUEBXE: That having been done, as I recall
the contention by PIRG, it related to the existecnca and
planning of stae and loc.l bodies to _rrive at “ha scene of

an accident.

parties to perhaps address tha existerce of <hess toams;
where thev are headquartered; if, as and when thav might
be called into action.

I would suspect it micht be connected to the new
regulation that is being iscued, 2ven. In other words, if
you have a nasty si tuation, sooner or later scmebody might
want to call in the DOE emargency response teazng.

I think it would offer sone axclanation to the
public and even to myself as ¢o how this DOI resmonsa =2am
cperates.

MR. MC GARRY: Mr, Chairman. I ha2lisva thera are

sevaral cother motions., I am coing threouch =mv plaadings right
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now to get a handle on them.

I beliave NRDC had motions for summary
disposition as to all of its contentions.

CHAIRMAN MILLER: Parden me, I didn't follow you.

MR. MC GARRY: I believe NRDC had -- as I understand
cthe record now, wﬁ have now gone through the Applicants
motion for summary disposition with respect to NRDC.

We have gone th.oough Applicant's motion for summary
disposition with respect to CESG.

We have gone through all those contentions.

And we have just taken care of PIRG.

We have - also gone through the Staff's motions for
summary disposition with respect to CESG and NRDC.

I believe the 3card has made saveral rulings
with respect to MNRDC's moticn for summarv disposition. But
I don't believe it has ruled on all of WRDC's mections for
summary dispocs.tion.

CESG has a motion for summary disvosition. I
don't think we ruled on that vet.

And that might be it.

CHAIRMAN MILLER: What about NRDC's motion to compel
Applicant to respond to admissions? Has history overtaken
tht: one filed April 25, 19792

MR. ROISMAN: Ve haven't gottan any mcre answers.

CHAIRMAN MILLER: Has it become meot inthe meantime?
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MR. ROISMAN: Not in our “udgment, but we would
not arciy .t any more.

CHAZRMAN MILLER: All right.

I think as far as CESG's motion for summary disposi-
ticn, that will be denied.

I thought we had denied NRDC's motions for summary

ispositicn of the matters in Contention 4.

And insofar as ﬁRbC's motion to suspsnd proceedings
and the like, insofar as that contains matters that were
cogniz:ble in the motion Zfor summary disposition, I thought
we had denied that one.

Am I correct?

MR. ROISMAN: I wasn't sure about that.

We do have a full-blown motion for summarv disposi-
tion. It doesn't cover all the contentions. It was a motion ~-
r22ally covered by the scope hear.ng¢ 4cworrcw. It was a motion
that said, if the scopa is as hroad as we sav it is. thon we
den’t have the " ‘analysis £rom the Staff that iz required
and it iz part and parcel of tnz ALARA one which nraceded it
by a few wealks.

But essantially, it had the same tarust to it.

So, i the Board would, I think it would be sporopriate tc wait
until you have ruled on the scope, and then we will b2 glad
to argue why we think theose motions for summarv disposition

cught ¢o 22 jranted, whyv thev prasent a clear legal guestion

483 191
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and mavbe Mr. Ketchen has, ir effect, concedad the underlving
basis, if not the need for an environmental impact statement.
At leasy the need for something more from the Staff if we
are right, that the scope is as broad as we say it- is,.

CHATRMAN MILLER: I think we will take that up
after we have our initial evidentiarv hearing on the issues
we baveﬁ discussed and the Staff has filed thre opposition
to NRDC's motion for suspension of hearing schedule which
they have set up under Douglas Point criteria, the frontal
matters vhich can be gone intc. Some, I do believe, impact
on this question.

So we would, thr-efore, await hearing from
NRDC, Applicant and the Staff when we have concludes that first
phase of our evidentiary hearing tcmorrow.

MR. ROISMAN: Mr. Chairman, I was a little unclear
about what you were saying about the motion to suspend.

I had the feeling perhaps the Board has de facto
ruled on the motion to suspend. Here we are, we are not
suspended and we are going to have a hearing tomorrow morning
that is evidentiury,and that sort of moots it.

But there is the underlying gquestion that I
had thought we were goir to get to today. I don't know
how you would characterize it. That is, what is the meaniaqg
of Minnesota’versus NPC and then what is its implications

for this case.
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CHAIRMAN MILLER: Yes.
. Well, I had-mentioned this morning w2 expeczed to
hear from counsel further with respect <o the Minnesota cace.
When ¢o counsel wi:h tc be heard on the relationship
or whatever that. .case held to this evidentiarvy hearine?
MR, MC GAX..: Appliq; 2t'e pleasure would be *o do
it now 30 we can get right to th.. evidence tomorrcw,
Mr. Chairman.
MR. ROISMAN: We ave similarly prepared.
CHAIRMAN MILLER: Staff?
MR. KETCHEN: We are ready.
CHAIRMAN MILLER: MNRDC take ten. We are a little
. tired, but we will hear you.
Pive, ten minutes. B8Short recess.
end T7 (REcess . )
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CHAIRMAN MILLER: We will move into the .ast
issue we have to consider this afternocn. That is the meaning,
effect, nature and impact of the decision by the United Stu.es
Court of Appaals for the District of Columbia Circuit,
Cause 78~1269 and 2032, invelving the State of Minnescta
by the Mipmes~ 21 Pollution Controcl Agency v, United Stztes
Nuclear Regulatory Commission and the New England Ce~lition
on Nuclear Pollution versus the same tommission, matter
involv.ng Vermunt Y2 . .2 Nuclea  swer Corporation,
Intexvenor.,

Who wishes to lead off on the affact and impact

‘upon this hearing, if any, of the recent decision.

MR, ROISMAN: Mr. Chairman, I wor”® be ylad to,.

CHAIRMAN MILLER: Very well,

MR, ROISMAN: One preliminary matter. I have
discussed with Mr. Hoefling during the bre.’: the question
of the security. We are going to amend which we will do
orally or in writing, our Contention No. 6, from its original
framework, to a contention that is merely, "Applicant has
failed to demonstrate hat it is in compliance with applicable
Commigsion regulations with regard to safeguarding speut
fuel shipment®.

What Mr, Hoefling has told me is the Staff is in
the process of evaluating the Applicant's proposal, that they
will either approwve what the Applicant is proposing which is the

187 194
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route we are familiar .'ith i~ "hie case. or propose an alterna-
tive rouce to the Applicaat, thut if th~v g0 with the route
involived in this case, it will invelve scme kind of security
force waca armed guards while the shipment travels through

tha towns of Greensboro and Charlotte.

fie need to see what the Applican® is propesing
tc evaluata whether in cur judgment the force they are
srepeosing to use will be sufficient te deta2r the size
threat .2 believe is credible.

It is not inconceivable and when that rrocese
s completed thera will be an issuve to b~ jcined, the issue
being what is the nature of the threa+t "ha the shirment
might be exposed to and what is the nature of tha rrotective
measure neadad to protect against a threat of that siza.

It is premature for ns to do that now, We are
not pressing the Appliicant at this moment €0 giva ue the
answer. We understand the Staff ‘has thrae weeks it recds o
“o the svaluation. If we do go %o haaring there isn'’t
any way it can be handled in this +wo weeks bocause we don's
tnow what ‘3 being propesed.

I would rather since the revorter has taken down
the contc fiom as T stated it, for tha“ to be the centention.
If vou want, I car handurite iz cut but it wil? just be

a handwritten thing, I dor’t bave it in anv formal

PUGR Eudu.‘.;u:‘t
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eak? CHAIRMAN MILLER: Tt will be sufficient to take
kt from the transcript. We recorded your present description
of it. Doss the Staff wish to be heard on that?

MR. HOEFLING: Mr. Chairman, I would comment

on the difficulty of treating that issue, if the
Board considers that to ba an apprepriate issus, within the
time that has been set aside for these prasent hearing.
is I mentioned before the Staff has just completed and I
believe issued either yvesterday or today, its quidance
document which sets dow: what it i3 that the Applicant must
provide in this area.

And it just dcesn’t ssem we will be able to reach
that kind of issue in these two weeks if the Board deems that
to be an apprepriate issue,

CHAIRMAN MILLER: Does the Staf. deem it +o be
an aporopriate issue?

MR, HOEFLING: Well, I think that the question
coies down to what record evidence the Board needs to make
its f1 ing of reasonable assurance and the situation that
we have is that we have a Commission regulation; we have details. .
Staff guidance to the Applicant as to what is reguired to
meet that regulaticn and a Staff analysis of that response.

In many instances, that structure or that
context is adequate for the Board to make a determination

that there will indeed be reascnabls assurance., The
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2ai4 presence of egulation, & defined Staff offort and thava i.
a requirement for the Applicant to respond.

I nmust adnit that Mr, Roisman's contention 1z
vague. 7The answer to that is he hasn’t seen what it is in
datail that the Applicant propcses. Tt is an issue %hat has
merite to boih sides.

CAAIRMAMN MILLER: That 1is certainly even handed

Lde

ustice. Viculd there be any possible issue here of residual
impact even if the Applicunt -~omplies dullvbut ilere ars
3till some residual risks that should be welghed 4in any kind
oZ balancing that the Board may be asked o nerform. Is there
4 Pogsibility of this in this type of casae or not?

R. ROISHMAN: We would not be pressing the residual,
At this point, we would be linxiting the conitention ~o evidence
cf cowpiiance with the regulation. I think the key i3 there
is gsort of an == we are basically in acreement with the
principle chat if you keern the spent fuzl shipmentz out of the
populus areas you substantially reduce the sabotage risk given
the naturs of spent fuel cazks and the like

-f the Applicant proposes or if tha Scafs requires
tham to propose to ship rhis away from whas would genzrally
Se callaed populus areas, which means a diffarent routinc
than they are ncw p.uanning, that will dispose of the issce
srcbably for our purposes. I say probarly bacause Dr. Cochean

wouid have £0 lcok at is.
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We have discussed it generally and depending on
the precise route that would be a generally precise statement.

If we move it through the populus arcas, we
nec 1 them to take a correcti'e nmeasure. That is where the
dispute is. If they éo thooeoh copulus areas, we would hone
our contenticn down precisely to what it is tha Applicant
is proposing.

They may propose such 2 ‘orze that we would not
feel thi: sabotage risk would be a probleam. We feal the force
level they would propose, however, would be below the
force raquired ior the petential threat we are concerned
about,

CHAIRMAN MILLER: You ace speakisg of urban arcag?

MR, ROISMAN: Having the spent fuel go throuch
an urban area makes the spent fuel an attractive target.
It is not so much =0 in a non~urban area.

MR, MC GARRY: We are in somewhat.of a dilemna.
The regulation just came down, the guidance just came out.
We, of course, will corply with that regulation. We will
provide the necessary information to the Staff, But the
guestion is one of timing, We are ueing our best efforts on
many pursuits at Duke Power Company. We will use our bhest
efforts hers. But I envisage a circumstance that this marter
may not be resolved for two or three or four months and indeed

we would not want this license held up during the interir:.
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% do hasten tec add, of sourse, we will =0t bae
ablz to pursue this activity zhat we seok uatil we coemply
with thore regulati. 4. But cnce we conmply with those
tagulations and the Staff will make +hat
determination, ti:en we should be able to econduct this
activicy if we get ourselves in a time bind.

Taat chen leads uc to Mr. Roizman's position.

t seems to me if we do find ocurselvas thraz, four, five

fn

monthe down the pika and we do == Mr, Reisman is unsatisfie
or dissatisfied with the resuncase made or Stadf
it seems we will get curselves a fall-hiown isswva. We wenrld
maintain this license can be aoprovad and we will just
cross this bridge when we get <o ik, It i= a tough one.

CHAIRMAN MILILER: 7% ia, We wiil grocakly handle
it bv means of a license condition if we gokt to that point.
We will think about it,

MR.ROISMAN: I want =o be vary clear on this, We
of the opinion we are enticled %o = hearing or Applicant’a
compliance with applicable regulaticons %o the astant we male
a reasonable contention about whether they 30 comply. If
Applicaat as a timing problem, I must say quite frankly.

that gives them every incentive to come =0 De. chran and

get him to agree that wha' :hey ara doing is a goed idea,

are

That givey Gthem every incentive %o stay one of urban arasas wizh

these shlizmenta. We wonld not seand 9y Zox dc wa

v
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authorized for the Beard to delegate its dacisionmaking

authority or our right to partidipate in that te an
Applicant-Staif licensing cendition that says when the
Staff signs off on it. then the Applicant can go ahead.

That for us will not be satisfactory.

CHAIRMAN MILLER: That was not tre kind of condition
we were thinking of.

MR, ROISMAN: I have been in cases where

the Ioard has deferred for after the hearing what we thought
were important conditions for the hearing.

CHAIRMAN MILLER: We wexre not talking about that
kind of condition. All right, What about our last point for
today?

MR, ROISMAN: The reach of the Minnesota case
starts witn Auas-455, ALAB=488 held that the gpestion that
the D. C. Circuit said had not yet been answered adequately
by the Commission must be answered as a condition before
you can approve a séent fuel storage expansion, They ruled
in ruling out the Applicant =nd Staff arguments about
Kleppe and I Enote from page 48 of the cninion which is
reported at 7 NR& 41 and then 48 for the quote, they say:
"As such, that decision® -~ referring to Kleppe -~ “is of
no assistance to the Applicant and Staff if there is a

sufficient basis in fact for assumino that the assessment

proposals in enlarging the capacity of fuel pools that zre

400 CcVUV
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offuite spant fual repositories” -= fhey meant vermanent

-

disvosal there == “"nould e unavailable a¢ the end of ithe

ri

operating licenze term., It is toc whether =uch basis axisis
chat we now must turn.”

That part of the decision is in complete
agreement with the position taken by the p;tties in those
two c... re Ik was affirmed by the U.S. Court uf Apreals
and I misn: aud that the Intervenor, Vermont Yanles !luclear
Powar Corporacion, argued con arveal to whe Court that that
dacision was wrony, that tiiis question wagan'’t a relevant
question to licensing.

So thare is an explicii: holding on that from the
D. C, Ciicuit that the cuestion is »glavant. The next thing
is the D. C, Circuit similariy said the Commissicn’s
decision in rejacting an IRDC petition dealing with the
question of making a safety finding on the nuclear waste
question didn’t dispose of this guastion.

You can read the opinion several ways. Onz way
is to read it that chey essentially reversed the %Fecond
Circuit opirion nicely.

Anothars way to r2ad it is they ignered the
Second Circuit opinion nicely,

A third way to read it i3 they focused on the fact
that new evidence that is availiablae on :the waste disposal

Jquasticn since the date when the Commission deniad ehz NRDC

1
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patition warrants the Commission relocking at the question.

I guess I favor tone third because the D, C, Circuit
doesn't do tliings nicely when they feel really upset and I suspac
they didn't want to bother with the Secend Circuit opinion.

They did say, Commission, you have not yet made
a record sufficient to make a1 finding on the question of
whether tliere is reasonable assurance that there will he a
method to dispose of radiocactive wasces safely and permanently
offsite or conversely, that it will be safe to keep them
permanently cnsite

That issue is now back in frent of the Commission.
Now, _ou can play with the language anyway you want. DBut the
key here is that the decision of the D. C. Circuit is based
not on the National Enviornmental Policy Act, but on the
Atonic Energy Act, the reasonable assurance finding.

‘ Ever since the day of the power reactor case and
again repeated by the Appeal Board in ALAB~133, in the Vermont
Yankee case, the Commission’'s rules and regulations and the
statute when they reslate to safety questions have no
flexibil uov.

You must be in compliance with those requlations
“ud _tatutes. What the D. C. Circuit has done in light of
what the Appeal Board did in ALAB-455 i3 say there is a
requirement before you can r2ach a conclusion on a spent

fuel storuge option which is that vou make tha Zinding 3
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ralated to safety.

Now, the Commissicn _hasn t madae tha finding yet.
They have a loc of diffevent ways and a lot ol latitude
in the ways they can make that finding. They are given all of
the discretion thev can possibly ask for. For tais
Board at this coint, [ don't think there is any coption. You
must wait for the Conmissicn to make the rsquirsd finding.

Now, the Applicant and Staff sav we can makxz the

finding in this {adividual proceeding. I won’t quarral with tha:

in principle., Except that I read the Court's decision a3
accepting tha argument of Mr. Eilford whs argued the case ==
oy .the way zhere ies a transerint of =habt cral Argunent
which the Board can look at == it was recordad Seause Judge
Tam was noc there at the time of the argument == ir, Pilfosd
mada the jpoint that the Commissicn intended %o d=al with this
question generically. That is why the court wsne cuv 2% “ae
way te say dealing with it generically 'ras appresriace.

We have a statament f£rom the Ccmﬁissicn through
its General Ccunsel's office. the Solisitor. thac it
intends to daal with the question generically. The S2 Talle,

I adnit in theory the Poard is authorizad withous

the Commissicon speaking out to handle the juestion individually.

Quite frankly, I wouldn't be at all objecting ¢o ic but
I don't sea that vou have the larval 2uthority o do it,

CHAIRMAH MILLER: What about the wav the Cormission

POOR G, ' %
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handled the transportation of the fuel and the five factors,

handled it genarically but then lefé the tailoring atfter
analysis to the individual Boards.

MR. ROISMAN: I think the Commission might do
that, But all I am suggesting is that at this peint, given
Mr. Eilford'r rgument and the way they have handled the S3
case and the fact that they ~ce tryirg to use as much of the
83 record as they can for the basis of making the ultimate
finding here, is that now it looks like they are leaning
toward deing it genericably.

They might say they will do it generically as
to the general gquestion and leave to individual 3oards
the finding of the crucial date because that was very
important in that case and is arguably very impo:rtanc hera,

When do you have to have the spent fuel storace
Permanently =-=- the permanent repository available. In that
case, it was 2007, 2009 —

CHAIRMAN MILLER: The life of the plant or elsa a
finding that it could remain beyond the life of the plant
with safety under the Atomic Energy Act. One of the two.

MR, ROISMAN: That is correct. I want to be clear
about that. You could have a situation where the Commission
might say we think the permanint waste repcsitorv, there is

reasonable assurance that one will exist that will wecet the

- standards and it loocks like the ysar 2050 to us. Well, we will

ﬁ-’_ln.' l}v,’!
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izok at spentc fuel storace at the plant siltas hetween now
and 2050 . it is okay. That is plausible.

We don't kncw because ao one has ever addressed
the question that way. 1 just don't see -~= I don't
Xnow.

Maybe I am blinded by it or ico close to the
case. 1 don‘t se2 any way acound the Minnesota case.
The Applicant and Staff -~ one of tham is what I think is
a r¥ooliish argument with all due respect to them == is the
idea t“hat this deesn't reach this casa because this is
transshipment and that is axmansion of spent fuel pcols.

The logic of the case was if you are authorizing
further handling of the spent fuel beyond what vou were
essentially voing to do at the reacter site without a new
amendment, yo1 have to lock at this juestion.

And tnat is what we have here. The fact chat
McGuire is going to be the repssitory and later Catawba, et
cetera, doesn't chance the meaning of ik,

The Court's language clearly relates to “hat. The
second argument is well, why do you have to hold up
licensing in light of this qusstion. The Court 4id not
direct that the Vermont Yankee and Prairie Island liceases
be revoked. Two answers to that: one, at least in
the Vermont Yankee case, we didan't ask chat they revoke it.

22

There was no raquest that it Le revokad. Mors signiZ
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that is exactly what happened after tne first Vermont

Yankee case, the zo-called S3 Vermont Yankee case, when

the Court did not order tha* Vermont Zankee operating license
Le revoked evan though there had not been a finding with
respect to the adequacy of an environmental impact of waste
disposal with regard to the 7: mont Yankee r’ ant.

As soon as the case got back t» the Commissicn,

a Commissior which I .“ink we could take judicial notice

of as being ccnservative on such questions, ordered no further
operating lizenses for nuclear , .cnts or constructirrn permits

until they had replaced the then to be defective S rule with

a new rule,

That came out in the form of the interim rule
and the Commission lifted the ban. The Commission
read themselves as being required to do that under the law.
That was a NEPA finding not an Atomic Energy aAct finding,
where there is mure reascn in the Atomic Energy Act arca not to
go ahead.

What should the Becard do? I think the Board should
reconsider the denial of our motion for suspansion.
Alternatively, make a ruling that this hearing cannot Le
concluded until such time as the Commission has spoken
to the question and that the Board will have tc abide by
that decision of the cOmmissiOA.

If it says do the hearing yourselves, we will have

the hearing.
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if it says waic vntil w2 Zinish the hearing, they
will bave to walt. If it says make rthe finding ia “he coatexnt
cf the new 8° -roceeding, vou will then have a finding to
apply to this ¢« i3, if they give you the latituéa to arply it
‘1 a case~hy-case bazis.

You ha'e to wait, I think, at laast for the conclu=-
sicn of the hearing, if not for the commencement. That je fe.

CHAI™ ' o~ MILIZLR: Yo. ure suggesting chat the Board
shoudl take unde: advisemani: your motion?

MR, ROISMAN: You mean on cuspension?

CHAIRMAR MILLER: 2as.

MR, ROISMAl': fell., if you wait more then ten davs,
t=2n you will hawve ruled. I guess I wouldn't mind vou ra-
thinking it and reconsidering it tcmorzow merning and I would
say I taink probably Mr. Xetchen made an effactive argumen<
this moming that resolving tha scope question at this tine
would be useful but I would continu: to nvess La= argumant
that once you have rules on ths scupe, particularly if vou
rule our (direction cn the question of scope, that storvping
the hearing right thea and A, getiting the partiss to comz hack
with testimony that addreases thz scope question in izs
Proper context and 2, gething direction from :he Commission
on this Minnesota case would be the mors grudenc cnurse of

acticn, aven though tha wituasses are here,
DR, LUEBKE. O tho cther hand, we oould go tircuch

- "i-’ Lo, | : ‘
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decision, good or bad, reviewad by the Apreal Board, reviawed
by the Cormission and at that time, the Commission =culd step
in 2nd say, hay fellows, you went too fast, you didn't wait
for us.

That is a possikle scenaric,

i..o ROISMAN: VYes. Alcc ¥ think == it is not as
though the Minnesota case is irrelevant to the pursuit
of the case. it doesn't touch avery ‘issue. I n't
really see it touching the sabotage question. Where it does
come in again, as we come back to the scope question and
I am seeing this in the context of NRDC and its contention ==
we are arguing about altarnatives.

If the alternativas are the broader scope :that we
argued it should be, then the date or which perranent waste
disposal is going to be available for Duke is going to make
a difference in deriding what the alternatives are.

For instance, even assuming that the newspacer
citatiecn is wrong, and that Duke ig goipg to g¢ ahead and
we will see Cherokee and Partins ir the schaule, sometime
in-1995, Dukz runs out of spant fucl storage under either
cascade plan, it then has to do scmething.

It looke to us as though the only thing that will
be available for Duks is to bduild an indevendent spgent fuel
storage facility. That would be true uniess thers is a

Fermanent wast2 rapositorv available as of 1295, TI¢ ey are



gaxl?

ultinately going to have to build an independer: spere fuel
storage facility then whethar they do duild orne now
rather t.an go through the cazcade plan and ~hen buold it,
baecomes a differsnt question,

¥ 1 will not xnow the answas to that fguestion until
you know whether ia 1935 <hera will bz permanent repository
Or .aot. Tou can't now thiat unzil we mule . racord on that.
Our judgmant is 1955 1s cut of the guestion. Duke cannot
gat there.

I assume there 13 a contcary visw and chat is
one of tha viaws that tha Comission wonld considar whea it
addresaes the !Minnesota case.

If there were going to be something availablae
in 1295 for carmanent repository for the swen% £fuel, I think
it will materially affac: sur casa., S~ chas
quescion that the Minnescta case ralses really can destroy
the substance of a lot of cesrcimonv “has you wourld hear as
it ralates to cur particulay iassue.

DR. LUNBE®: Suppose i{ takes some tina for
the commission to do what the Judge said and it w211 and Duke
2az shipped say 537 fuel aszembliss and atcnqige Commission
makas a ruliag that sericusly affectsz the ar~yngement under

which this i3 going on; the Commission ceuld say dea‘te

R, ROISMAN: They gould zut *he = 2achlag »2£f what we
*;i‘v«"\ ]
Pu R ﬁi\ihuht
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eakl8 saw in the Minnesota case is and I have to confess to vou,
. Doctor, as a lawyer ta'king to a scientist that T can’t explain
it to you == I'm no% sure I souldever explain it to you
as a layman 2ither =- but there is a differance where the
situvation has been approved and started to operate and a situatic
where you catch it in advance,

That is why the Commission when it got back the S3
case after the first Vermont Yankee decision difn't
immediately suspedd the effectiveness of the Vermont Yankee
operating license but d.d inmediately stop issuing any new
operating licenses.,

To me, conceptually, those ought tc be the same.

If the new plant isn't qualified to get the license, then

the old one must not have a valid one. But when we got to the
old one, we started balancing. We started considering on

the one hand, what it would cost to take the plant off line,
the replacement power. For the plant that

dida't have a license it didn't allow anvbody to balance

that even though for some of thouse plants, I assume a per-
suazive arcument could have been made that it was expensive
to wait a month or two months or three months before

giving the operating iicense.

To allow this procedure to go forward and give
approval fcr the tranashioment is in our judgment to

make it a2 markedly more difficult case to stop the




transshipmsnt :.ubsequently. You hava the problem in
deciding to co anead and approve the transshipnent oL g
vou ...ewer the quest*’ n what is the date on which

Duke can ship to a permanent repository when you start

weighing the alternatives to the transshipment if

Yyou agree on the scope.

()
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Now I can see if you go with the scope argument
the way the Staff and the Applicant want you to and say the i
only question is shipping 300 and direc:i umuativan_to
skipping 300, ve don't really have a factual case to give you.
We wonld essentiall; lsave our affidavits in as a proffer of
proof, to see that they are essentially not ralevant tb the '
scope of the hearing as you have confined it and wait for our
appellate rights to try to vindicate our position.

But if you go with us on the question of acope,
you're going to have to answer the gquestion that the
‘iinnesota case says the “ommission has not yet answered.
!oa'ngoinqhohav‘tommdauonvhichamnent
repository is going to be availabla to evaluate the time
frame in which altearmatives have to be considared.

Was that not clear?
DR. LEUBKE: I guess I'm just thirking in my mind

that whether you ship or not, so long as you run %hese

.

electric power plant you'ra going to make spent fuel assemblis
And whether the Commission acts or not, we are just coing to

keep on accummlating, And I somnhow feel somebody is going
to contend with it.

MR, ROISMAN: Well, I tnink that's a fair

conclusion.

P —

DR. LEUBKE: As somecne mentioned, Mr. McGarrv, .
it becomas a business decision. !

a0
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mpb2 ! ; CHAII. A MILLER: All riche.
2 ¥r, McCarry, do you wish £8....
3: .1, MC GARRY: Yes, Mr, Chai-man, |
4 | First an observation: .
S Durirg the coursa »f JRDC’3 presuntation, a
6 || curicus statement waz mada, aad that was that one of the
7 parti:s, either Applicont or 3taff, had raised an argument |

e E that thure sas a distinction in the Mianescta hase because

9 || Hinnesota dealt with the spant fuel pecl modification. And
i0 I in this case it dezls with transportation.
i1 ; I don't believe w2 raiged that argureni., However
12 : NRCC's response to that was comewhat curiocus. NRDC said in ‘
i3 !; essence both of the acdes, that is modification, transportca-
14 ‘* tion, are dealing with the same thing, really, the handling |

;

15 | of the spent fuel storage protlem, and attempted %o answer
that question in that regard.

—
©

17 The curious point is, all day tcday wa'va baen ?
i8 , hearing from NRDC that this casa, this zransportation caze ia
19 differsnt from other cypes of spent fual stcrage medes. We've

20 mzintained all along it is not, it i3 aimply ame of the

21 solutions. 2And curiously enmough, NRDC zeemed to me taking é
22 that position late ia tha davy, z
23 Be that as it may, we maintain that a rasasonable
24 % assurance finding was made by the Cormisaion in 1277 wizh |
2% regard to a petition by NMRDC. Thas -~- A3 NRDC has pointed out, :,

u 4 ’j 3 1_“ ] :
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that reasonable assurance finding wa: the subjuct ¢ tha

Prairie Island appeal board's ccnsideration, and they relied
upon that,

We maiptain that the court in Minnesota did not
distu-o that findiuc. We rely v on the language oan page 15,
where the court simply inquired -~ quote -- “into the basis
of thos assurances of confidence.®

That's the bottom of pags 15 of tha opinicn,
about six or seven lines above "Conclusion”.

4y point is very simple:

The court did not disturb that decision. It is
simply inquiring as to the basis of those assurances.
Accordingly, if we are correct in our argumeat, there was no
basis then for the court to reverse the Cormission and accord-
ingly it was consistent fox the board neither to stay or
vacate.

So under our logic, then there is no basis to
suspend this hearing,

I wonld raise one interesting point, and that is
with respect to the 9:30 announcement of the rerackirg. The
Commission, Mr. Denton, whoever it aight have been, approved
the reracking option which dealt with a spent fuel pool
modification, and was well aware of the Minnessota case.

That concludes the Applicant's position. We

maintain that the motion to suspend should be rsjectsd.

{? (3 ,j‘ |
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CHAIRMAN MILLER: Well, do you take the position, |
thaa hat dr. Deatr '3 approval of thae rerfsciking appiication

amovnts o> implic.t detarminacion that zhera i3 zearonabie

agssurance of ultimate wasits fuel manaTmenc?

. m———————————

MR. MC GARRY: On firs: blush, that's our positioa.

0f courge, M¥Mr. Crairman, we haven‘’t had an opportunicy. but

G

that's what we would maintain. And, agaia, that positica Is

claarly conzistent with our view cf this cass,; that ine

reasonabla assurance finding 225 ngvar becn distuzbed,

CHAIRMAN MILLIER: Wall, walli a miante. i

Tha raasonable assuranca fizding, which rzasonable

asgurancs findiag. !

MR, MC GARRY: Tha reascnabla assurance findiag
of the Comnission tlat was relied upoa by the appeal board :
is Prairie Island, wvhich thea became the subjact of tho E
Minnesota court's reviaw, ;

That rezsonable assuranca finding was ast dicturbeé,
we3 pot ovarruled by tha court ia Mianasota, The covrt in !
Mirnosota simply said -~ and I rafarzed vou to tha langusnge. :
They sent it back % tho Comnission o iaquire as o tas basisg
onf the assurances of conflidence. Thay wanted to save a i
proper ==

CHAZRMAN MILIZR: What page ara you rafoerrxiag 0?7

MR, MC GARRY: Page 15.

Ag we raad the case, tha court wes semsvhat in a
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quaniry. They wanted to have an adequate record with respect
to the recsonabla assurance finding. And that's why tLey sent?
it Yack to the Commission. ‘Lat's get an adeguate tecord."
th¢ 're telling the Commission. But they didn't disturb that‘
xsasonable assur-nce finding. They just wanted a record
develuped on it.

I thin: we could all admit, Mr. Chairman, that this
decision is 2 hydra in that there are many facets to it.
And we would maintain that support for our positioun, as Mr,
Roisman indicated that we would ba arguing, that the conrt
did not vacate and did not stay, but permitted the spent fusl |
pool modification.

So that leads vs to onr position.

(Pauge.)

CAAIRMAN MILLER: Has the Staff heen hsard from”

MR. TOURTELLOTTE: %, Chairman, if it weren't
for the fact that Mr. McGarry is sitting clsar across the
room, I would think he was raading my notas over my shoulder,

bacause I made almost the came notes.

I noted with interest tha statement about either
the Applicant or the Staff made some raprosantation in the

answver to Mr. Roisman's motion that there was no distinction
betwean the axpansicn -- or the distinction betwgen the

sxpansion of a fuel pool and transshipment somehow had a

bearing on this case. And yet, if indood that was what
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Mr. Roisman thought our answer was. 2e's wroug h2cause the
thrast cf our answer inscfar as kLhe lMianesota «nze vent was

sioply that the Minneesota case did wot zee fit o stay in tche

Lroceadings .aatc they vare reviewling., And therefore it sesmad

to us that it was not logical to require a stav in this

proceeding.

lMoreover the °.ay that i3 requasted Ly Mr. Rolaman

' is based upca conjecturs and apecnlation and is not substan-

tiatad in any way. And he, affer all, is “he movartc and
thereforz hac the burdem of coming forward and shnwing that
«~is stay should Le grantad.

The argument on the fact that there is no
distizction between expansion of the fual pool and transalip-
ment is also ianterasting uo we because if vou apply that az

a basia for an argument, then footnote five an page S
imnediately wipes out My, Rolsman’s case because at 1s88% a2
I underrtand the board, the board seems -o feel chat theve is
soma kind of a distinction thave, and that the diatinction
makas footnote 5 not applicable to ths arguments that Mr.
Roisman {3 making.

But if von take Mr, Roisman's argumsat on this
other issue and apply it arocund to footnota 5, then his sase
immediately is supposed to do away, and he's taking s=xcentlion

to tho basis for the bhoard's rviing in his own Zawor. I=:'a

vary interasting,

T — —————- G .

-
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I also noted with interest the fact that Mr.

Roisman said if ycu decide in his favor on reviewing the
cascade plan that vou iltimately are going to have to set a
date on the permanent repository. A=d my view is that the
Commission actions of the past do not indicate ia any way
that they expect a licensing board to un’'ertake that kind of
action.

I would agree with Mr. McGarry that the ruling
that wvas made by the board previously, the policy that was
established then was not overturnad either by the apreal
board nor by the courts, and that the only thing that the
court is saying in Minnescta is that they want a baais for
the administrative determination that the Commission made.
And they were remanding it for that purpose.

I don't know exactly what the Commission intends
to do. I do know that last week before this moraing's
action, last week they had a rather langthy meeting on the
Minnesota case, and its meaning, and what they might do in
terms of future actions. Yet nevertheless, after having
that meeting, this morning they took this action on rerack-
ing for Oconee.

Moreover they know that the Zion proceedings are
going on. And it seems to me that if the Commission, having

had its meeting on the Minnesota case and having been fully

epprised and having the Oconee matter brought directly to their

————
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attention and *nowing what'‘s goiag om at Zion, if they had ‘
felt that a scay was required in these procoedings they would i
have heen able to take that sort of action and they would have |
done 80, if they felt ccmpelied to do so. g

I therefore feel that it would probably be im- ;
proper for th' . Board to assume to do what the Commission has
no 2een fit to do, and for whicn in fact thars is no basis |
for deinyg. ' ;

I do think that there is irmplicit in the rerack
decieicr of the Comrizsion a sencr from the Commissicn that
indeed bLusiness i3 %o go on as usual. |

I think that was four minutes and 50 seconds of §
the five minutes. 5

CHAIRMAN MILLER: Wall, we'll give you more time
if you wish.

(Laughtar,)

MR. TOURTELLOTTE: Basically I lon't know that |
it's necassary to go on. But the other par: of our answer
to Mr. Toisman was that we could go on with thesa proceedings.

I would point out for the Board's information thlt:
we made that entire arqument on the basis of ar assumption,
It's arguendo chat we wers advancing these statements. We
do believe that if you have to look ut the lone term -- and
we don't believe for a mement that that is tha proper approach

here, we think it flies in tha face of evervthing that's gone

n{) ¢/ i
gy N ‘
- U
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bafore in terms of the leun! procedure. But if indeed that's
what happens, we still will have to look at the single
tranashiprent to decide whether this single transshipment can
be moved safely. And ' @ will still have to arrive at the
decision that there earas reasonable assuirances that this
shirment can be made safely and that it won't detrimentally
affect the public health and safety, nor will it materially
affect the quality of the human eunvironment.

If the ultimats decision of the Board is that we
will have to consider the whole cascade plan, and indesd the
Soard ic going to asgsume the responsibility of coming up with
a permansnt repository, and rasclving im this proceeding the
ultimates waste gquestion --

CHAIRMAN MILLEBR: Wait a minute.

What are you saying the Board is supposed to do?

MR. TOURTELIOTTE: Well, I'm just telling yocu
what Mr. Roisman -- I'm basing wmy stataments on what Mr.
Roisman just told you, and ha said that if you decide to go
his way -~ his precise words are 'you're goiag to have to set

a date on the permanent rapository’.

And in my view that is tantamount to coming up with

the ultimate waste question, a resclution of the ultimate 'raste

question.
I don't thipk that's what you're intanding to do,

but what 1'm saying is if you go Mr. Roisman's way and if you

PO —
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take the entire cascade plan and y '« game it ont environmantalf
ly and you make all your cost-benafit balances, then vhat
that will L.ve to be is :cat will have o be another and of
this prcceeding which, after we detarmine t¢hat there ars |
reasonable a_'rances for £ public bealth and safety and
that the eavironment will rot be significantly affected by ;
the single transshipment, tl.: we will have to see whatlner
the cost~banefi: balances are toc grest for the balanca of :
the plan tc make this single transshipment undesirable. i

Or an altarnative would bes that perhaps :his »
transshipment could 9o on, but it would have to cut off
somevhere down in 1985 or after the third transshipment or
after the fourth transshipment or scmething of that natura,

But that's the kind of decision that you're going
tc ultimately wind up having to make if indeed we go the full ;
cascale plan approach as Mr. Roisman suggests.

CHAIRMAN MILLER: Mr, Roisman?

MR, ROISMAN: Mr, Chairman, let's take this
question of this language on page 15 that Mr, McGarry cites
as curious.

Mr. McGarry seems 0o make a lot more out of that A
language than the opinion would suggest is warraunted., But
let's take it a2t race value.

*This court does not exceed its judicial

province by inquirino intn the basis of those
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assurapces of confidenca.”

ow My, licGarry would have u. Halieve that that \

means that the prescnt decision of the agancy remains in g
place. But the absence of an articulated basis iz nerely a
technicality. t
I would point ocut to the Beard that there is a

whole line of cases beginning with Grasater Boston TV

Corporation verszus SEC and 444 Fed 24, most of them decided,

- a——

by the way, by Jvdge Leventhal, 'vho decided :this case, hold~

ing that the absence of a reasonsd basis for - usion by
an age:cy destroys the validity of the rule which it purports i
€0 promulgata, ;
Mr. McGarry makes this sound like sora technicalit L

If the Board will read Greater Zoston and cases citing it i
subsequently, it will see that particularly of all the judges ;
oa that circuit, Judge Leventhal knows full well that whan he i
says there is no basis given to sustain a rule, he means the |
rule no longer has validity. He's not sending {t back to get
a new piece of paper; he is saying the rule isn't valid.
Judge Tam, who often concurs with Judge Laventhal
on that, certainly understood that very well. On the page 2 of
his concurring opinion, the vary last sentence: |
"Our opinion merely remands this casas to %
the Commission for such proceedinge as it deems

appropriats to detarmine whether there is :
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reasonable asgurunce ¢ha: an cffsite storage
selution will be avzilanle when aseded,”
How he deesn’e 2.y 'wo find a bhasis for their

earlier finpding', but whetheyr there is veasonable assurance.

In other words, he sees it a3 the reascnabin assurance fiading

having not bean made.

The court writing as the malority cu page 14
dafipes the i7sue: |

“In narcicular, %he court contanplites

consideration on remand of the spaciflic vioblam
isclated by petitiorers, detarn.iaing vhaetlar
thera is raasonable assurance that an offsitcs
storage solution will ba available bv the vears
2007 o 2009.°

And cites in the {ootnotes there the fact thaz
tha ' eerings on -3 oy any other rulemaking hesrincgs, have
never addressed precisely the questicas ralssd by the
intarvenoes.

Mr, McGarry's reading of this little sentance
over on rage 15 makes it sound 1ike the whole racord is
thera and the Commission somehow inz-tfully forsot to mention
what part of the recoyd thay were ralyiug upon., Tha trxuth
is that this opinion stands for the pinpositioa that the
raecords hava naver baex macde, and that Locause %ha racord has

nevar been made, thare iz no valid rvdina on this gquestion,

an anINnIa
Uit UdiVh |
4Ejf I

. e —— —
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mpbl3 Now I believe -~ and I'm sorry I don't have it

o

here with me, and I saculd hava thought to bring it -~ that ,
3 | to some extent this question i3 answered in the Vermoat Yankee
4 case in the sv 'eme court. If I remember correctly -- and
S| Mr, Blum hac said that he will provide me with a copy of

9 Vermont Yankee and I can give you the direct citation tomorrow
7 == but I thimk it's footaote 13 in the supreme court's deci~

8 sion in Vermont Yankee. They address the guestion of what ars
9 the implicaticns of Judce Tam's concurrence which they

10 essentially endoried.

" As you remember, they ramanded the case back ©o

12 the D.C. circuit *#o decide whethar Judg: Tam was right,

13 namely to make the decisiun which the court heres makes on

14 this issve: 1Is there an adsquate basin in the record to

15 sustain the conclusion of the agancy?

16 CHAI 4 MILLER: Pardon me.
17 It's footnote 14, isn't it?
18 MR. ROISMAN:. 147
19 CHAIRMAN MILLZR: Lat ma land vou a copy.
20 MR. ROISMAN: Cu, thank you.
a1 (Handing document to counsal.)
#10 flws 22 MR. ROISMAN: May I nave jast one moment :to let

23 me find this?
24 CHAIRMAN MILLER: Yas.

‘ 25 (Pause.)

=

. e — ——. - P ——— S S——
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MR, ACISMAN: Okav.

In footnote 14 ~~ and I will zead it.

In tha second fuil paragragh of the fuccrote it
2ays:

“Upcn remand the majority of the panel of

tha court of apraals is eatiraly frea toc agrea

cr disagree with Judge Tam's conclusion that the
rule pertainiry te the neck end of the fuel cycle
arder wilch petitioner Vemocnt Yarkee's license
was coneiderv! is arbitrz.: and capricious within
the meaning of Section 706 of tils Administrative
Procedure Act, evea thouch it may act lhwld as it
did im its previcus cpinion that the rule is in~
valid beceuse of tre iradequacy of agency proce-
dures.”

It'es impcvtant to ne ¥ .+ thay scuate the kind
of finding which the court in the Mir siota case is making
absance o! a Teazonacle basis as baing the scuivalent of aa
arbitrary and capricicus rula, berause if vou co back and
lcok at Judge Tam's cculurrence in the original Vermont Yankee
case, a peak of which is cited in feotrote 6 of the liiinesota
casQ, Ju ¢ ' was talking akort the abgsence of a basis in
tha racord, and that is what Judga Leventhal alwave refers ‘o
wihen ha talks about the absence of a raticmal bacis.

The suproms court goes en, now, in tae Jootaoza:

o\ e — - - S

- ———— C—— - ——
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"Siouid it hoid the ruls invalid, it
appears 1o all preoiability ziat the Comndasion
usll oroceed to oromulcats a rule resvliing
from rulemaiting proceaedings curranzly in prograss.,
In all likelihocd, the Cormiassica would then ke
raquir:d undex the compalsicn of the courtia
orfer to examine Vermont Yankes's license under -

zhat new rula."”

“.? that's dealing with the pending case, azactly

as this court deals with Jhe Minnerota and Varxcnt Yankee case.)

That i3, not %taking the license away.

Tha poine is thev're talking abpout precisely the
kixd of cguestion that I think i3 raised by t¢he Aoplicant,
evan 1f we took these words as meaning nothing moze than
thay're saying it means.

Tha remand to the agoney does not laave the rule
in place. The court would hardly ba abie o say that when
it says to tha agency in the zame proceading ‘Ycu never asked
the right questions in vour other »rocesding and you haven't
yet develecped the record that you naad %0 make that finding,*

CHAIRMAN MILLER: Your position, then, is that
the remand does not laave the rule in place.

MR. ROISMAN: UNo.
CEAIRMAN MILILER: But at lszst infarantially it
holds {t will be invalid because of lLacking a sufficiaat

1 ‘,5 ‘/.. ; ) (.:)

0N e -
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mpbls ! basis, but that the license procesdings cr the iicensed ‘
2 || proceedings may continne; thay aro not suspendad in any way. :
3 MR. ROISMAN: Well, the licanses that have ‘

i
4 || already been issued are not suspended. f
!
5 DR. LEUBRE: How about the one at 9:30 this merning?

i
6 3., ROISMAN- Well, I too have not seen it, and I :

7 don't kpow who raled on it. But I must say <hat I find it a

/
|

fuirly weak rees (v draw conclusions ior an uncoatasted {

w

9 decisior - . atwaicy which, with all 2ue respect, I thi .

-——

10 we ca. t ke sow 4fficial wnotice of, has a tendency ¢o duck

it tough iguew. net facing up to it in the context of an un~-

12 contested reracking vase for Oconsa vhen it knows damn well

SRS —

13 it will have to face up to it in a cortasted case in Zion
14 and a contssted case here and a contested case in the

15 Commonwealth case and the lika. ¢

16 If it was done by Mrx. Denton and not by the i

17 Comujissioners themselves, of course its validity Svom this

18 point is totally irrelevant. Mr. Demton is not the equivalant |
19 of the Commissioners despite tha tendsncy of soms people,

|
|
|
20 || after Three HMile Island, to perhaps wish that he wera. i
!

21 ' On this question, hi= fallibility is as much as '
22 || if it had been Mr. Tourtellotte who had decided. ‘
23 I'm not disturbed by the action at 9:30 this !|
24 || morning any more than I am by any casa in which the gquestion ;
25 is not directly presented by an adversary party. I am pa:hape,?:

4_




377

mpbl7 Leing a lawyer, a ll:ila bi% more enamcored of che adversarial

o — ot . S —————— .
—

to

procass than most, Dut I think i is 2 gcod way of preseating

the issue.

()]

1 ' Third and last, this question about the differ-

(51

| ence between zpent xvel and reracking and transshiprpent, I

5 guess the word “different” meant more things to me in the |

7 || context in which it wvas spoken at different times tham it

o

did to the ?pelicant and the Staf?, It’s one thing to say

tH

that the spent fuel rerack on the onre hand and the trzansship-

ment on ths othar are not any different for purposes of

. .

11 | applying the deci..on in the Minnesota case, and it's another

1

thing to say whaether theyeare any diffarent for purpcses of |
13 % deciding whother one cught to be approved and the othar ought |
;;é not to Le approved. i
i5 | In ocne wa'ra goirg to tha substance of tho

16 || environmental impacts of it, the other we're trying to find E
17 T out the reach of a court decision that didn't even have

18 tronssaipment in front of it

19 I don't think the fact that at one poipt today I

20 || *eld you that transshipping and reracking are different for
23 one reason means that I can't ¢ell you thay're similar for a |
22 || differemt reason. I think that just requires a bit xors :
23 analysis than the Applicant and the Staff were willing %o
26 give it.

25 ' ' I admit to ocecasicnal lapses of incoasigtancy.

-
—

"
™
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but I don't think this has been cne of them.

I guess the last thing Mr. Tourtellott=2 andad
with, about vou having to decide this question of the date,
wvhat I'm trying to sav i3 not that you are going to usurp
the Commission, but that you cannot avoid asking and answer-
ing the question if yor're going to lcok at alternmativas
that they will be affected by the dats. You may have to do
it on the basis of an assumption rather than a finding. You
wight even try to get the parties to stipuiate, liks the
parties in the Vermoat Yankee case did. We'll stipulate
that permaneant waste repositcory won't be available at laast
before the plant's operating license is expired, aad then
you won't have to address the questicn.

But you have to have something to evaluatce the
alternatives against., If permanent waste repositories were

going to ba available in May of 1982, the viability of trans-

shipzent as an option would be markedly differemt than if it's

not going to be avialable until the year 2010,

And that's why we think that vou are going to ba
addressing that date.

I guass that's all I have on that, and thank vou,

Mr. Chairman, for the Vermont Yankee apinion.

e — . ——— ——

. ———— —— .
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CEAZRMAN MILI=ER: Anvthing Zurther?
MR, TOURTELLOTTE: . dr. Chairman?
CHAIRIIAN MILLEE “r, Tourtellotte?

MAR. TOURIZLLOTTE: I would have to take exception

Roisman's coment aboul ?1t h2 charactaerizes as,

ra all know that the Commission ducks imvortant issuas.®

-

I'm not sure *hat I knocw that. and I'm aoi gure

issues Mr. Reisman is tailking about.and I don't »rzally

want to give them +the dignity of askinv that thev be stricken.

3ut, a3 long as we are talking about avoiding

important issues, it ccourrad o me while Mr IJweisman was
sp2aking all of this time and having very aerudite descriptions

of what the case law was and what the cages maant, that

he, naeverthelasss, failed to ever straighecforwardly address

the cquestion of why it is necsssary to ztay the hand o ¢he

Beard in this preoca2eding, whea th: casa tha: he is citing,

s

the court there did not sece £it to stay their own hard in

what Mr.

what

And I think it wonld ba very iniarestiay to know

Roisnan razlly has o think about, o why it is

thera is szomething about =his proceeding that is so

different from the Minnescota proceeding, md why that

ifference 2ntitles him to tha hznefits ¢f the stay as

mantioned by the iinneecta proesediay, but not the inceavaniesac

'm zoxry == tha benefits of usinc tha {irnascta



ma

deci.. 'n for his stav, but not the disadvantage of nct being
ab.e -- =he disacdvantage of not using this stav, if I make
myself clear.

It seems to me we are arguing two aifferent things.
e is using 23 the basis for his argument Zor a stay, a case
where the i:dges themselves say thers is no reawon for =z
stay because of this action that we are taking, and he has no%x
eddaressed thrt at all.

CHAIRMAN MII.LER; Anything further?

(llc response)

We stand in recess until 8:00 o'clock in the
worning -~

MR, KETCHEN: Mr. Chairman, may I, befores vou go
off the record, make one housekeering nctification.

On May 21 we wevre servad with a discoverv request
which, under our calculations under the rulss, would be due
today.

It was made by NRDC.

I just wanted to indicate we won't be {iling by
mail, but we will be hand-serving today our rasponse to that
digeovery request on all the parties and the 2oard.

MR. ROISMAN: EHere?

MR. XETCHEN: Richt ncw.

CHAZRMAN MILLER: Was that the Taquast for

admissicans?
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personz and Zocurents that were tne supportiany Dasis foo
g ‘. - : 3 - ~- -~ - -

our testimony ané affidavits vhich nhad Haen undexiineld

CHATRNM.M MIZLER: I zecall tiat. Very wall,
The recoré will shov' that you ¢re filing that response which
yon say is dwe todav?

MR, KETCT " M: Yeg, .. 7.

(Counsal cd.stridbuting documant te Brearsi ard

Ly ]
w
“
%
X8
!
L+
.

CHAIRMAN MILILER: I think iis rocm s ¢oing to be
ag~d 20 night Zfcr a meeting of the Commisgsioners. You are
requested, tharefore. tc ramove your papers Iiom the tzbles,
You may store or stack tham, if you wizh, ovar in the corner,
which iz ¢the left raar corner as I fac: tnz gar of the roocw,
and they will be, I am sure, wvespectad, ailchcugh I don'ts
suaggest yon leave anything of great privacy.

Sut noaetheless, vou zre waizocma ©9 QO 38.

D
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Thank you. We wilil 3o
o'zlock. At any rate, we will be hera at §:00 o'zloch, We
will scart the evidentiary hearing at 2:00 a.m.

(Whercuron, at 3:23 p.m., the hearing in the
avove-entivlied matter vas adiourned, o resume at 3:00 2a.m,

on Wedresda, 20 June 1273.)
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