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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

DEPOSITION OF LESLIE F, NUTE

Dow Center

Patrick Road and Abbot Street
Building 2030

Executive Wing

Midland, Michigan

Tuesday, 15 May 1979

Deposition of LESLIE F, NUTE, called for examination

at 10:25 a.m,, pursuant to prehearing conference order of

a notary public in and for the County of Midland, State of
Michigan, when were present on behalf of the respective

parties:

WILLIAM J, OLMSTEAD, Esqg., Office of Executive Legal
Director, U. S. Nuclear Regulatory Commission,

Washington, D. C., on behalf of the NRC Regulatory
staff, i

WILLIAM C, POTTER, Jr., Esqg., Fischer, Franklin, Ford,
Simon & Eogg, 1700 Guardian Building, Detroit,
Michigan; and

R. L. DAVIS, Esqg., Michigan Division, Legal Department,
47 Building, Midland, Michigan, 48640, on behalf of
Dow Chemical Company.

GERALD CHARNOFF, Esq., ALLEN WEISBARD, Esg., and
WILLIAM BRADFORD REYNOLDS, Esg., Shaw, Pittman,
Potts & Trowbridge, 1800 M Street, N.W,, Washinc<ton,
D. C. 20036, on behalf cf Consumers Power Cocmpanv.

RONALD G. ZAMARIN, Esg., Isham, Lincecln & 3Beale,
One First Naticnal Plaza, Chicage, Illincis 606032,

en behalf of Consumers Power Ccmpanv.
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the Atomic Safety and Licensing Board, befor Helen M. Rabbage;
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PROCEEDINGS
MR, OLMSTEAD: On the record.
Whereupon,
LESLIE F. NUTE
was called as a witness and, having been first duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION

BY MR, OLMSTEAD:

Q Would you state your full name, address and
occupation?
A My name is Leslie F, Nute., My address is 4212

Partridge Lane, Midland, Michigan, and I'm Director of
Environmental Quality for Dow Chemical, USA.
Q- Are you currently employed in the same-.position

you held during the period June 30, 1976 to May 15, 19772

A No.

Q What position did you hold at that time?

A I was senior attorney, Michigan Division.

Q For the entire period? Through May cf 1377?
A Yes.

Q The purpose ¢of this depeositicn is to inguire

ints the issues set forth in the BSoard's May 3 prehearinc

conference orcder. Have vou read that crder?

A Yes, I have.
9 Ané you're awarse o©f the issues ¢f what your
A e . 10
Hece- Tederal cReporiers, Jne 508 146
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testimony is?

A As nearly as I can recollect.
Q Would you like me to read the issues?
A Yes, please.

Q Issue number one is whether there was an attempt
by the parties or attorQeys to prevent full disclosure of
or to withhold relevant factual information from the
Licensing Board in the suspension hearings.

Issue number two is whether there war a failure
to make affirmative full disclosure on the record of the
material facts relating to Dow's intentions . 'ncerning
performance of its contract with Consumers.

Tssue number three is whether there was an
as+empt to present misleading testimony to the Licensing
Board concerning Dow's intentions,

Issue number four, whether any of the parties
or attorneys attempted to misleac the Licensing Board
concerning the preparation or presentation of the Temple
testimony.

Issue number five, what sanctions, if any, should
be ‘mposed as a result of affirmative findings on any of
the abcve issues,

How long have vou been employeé by Dew Chemical
Company?

A Since 1971.

e Federal zResorters, Jnc

e o P 108 VA
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Q What was your first position with Dow Chemical?
A Attorney in Dow Chemical, USA.

MR, CHARNOFF: What was that year?

THE WITNESS: 1971.

BY MR, OLMSTEAD:

Q Were you assigned to the Michigan Midland Division

at that time?
A Ne, I was here. It was in the corporate legal

department, in this building.

Q In 19712

A 1971.

Q Wwhen did you join the Midland Division?
A January, 1974, End of January.

Q And you became senior attorney for the Midland

Division at that time?

A No, I was just an attorney. I was later promoted

to senior attorney.

Q When did that occur?
A I would say late 1974, early 1975,
Q But well before the remand from the Court of

Appeals which was July 13762
A I cuess I'd have to go back and lock. I can'ts
recall when iz was, when I was cromcted., I can't recall.
Q 3ut vou were the senior, lead attormey at the

time?

7. 2T 1 _f 0O
—tce- _rederal c”enoriers, Unc
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A Yes. I'll explain t“at, Senior attorney is just
a title of salary range., It doesn't connote any particular
power or responsibility, I was the lead attorney in the
Michigan Division, regardless of what my title was,

Q Okay. The other attorneys of record in this
proceeding are Mr, Pribila -~ he is junior to you as I
understand it?

A He was at that time, ves, sir.

Q And in regard to the issues with which we are
concerned, namely the Dow=-Consumers contract and the remand
vroceeding and the presentation of testimony, you would have

been senior to Mr, Pribila at the time? |

A Yes. ‘
Q And you would have been senior to Mr, Durand? {
A Yes. é
Q And your relationship o Mr, Hanes was what? 5
A I reported to Mr. Hanes.

Q Directly? f
A Yes.

Q S¢ there were no cother lawyers besides Mr, Hanes

for Dow Chemical Company who were a member of the corporate
cffie, legal office, who were senior to vou, with recazd
£o these matters?

A No, that's not correct. Mr. Fédwards was invclved
at cne point. He is and was then the head of the litigation

— ” -~
e Federal =Reporiers, Une
da NORTH ZAPITOL STREXT \ &
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section.
Q For Dow corporate?
A Yes.
Q And what was his role?
A He entered an appearance on the record, and if

I recall, was present at scme of :he hearings in Chicago
when Mr. Oreffice testified., And I believe he signed some
of the documents that were filed, scaie of tre b.iefs, I'd
have to check back. But I seem to recall he signed some
of them.

MR, POTTER: Let me just interject to clarify
for the record, when you refer to either Mr. Hanes or Mr.
Edwards as corporate Dow attorneys, are they Dow USA or
the Dow Chemical Company?

THE WITNESS: They were Dow Chemical, USA at

that time, They are now corporate, because the legal

department has been combined. There were two separate legal |

departments at that time.
BY MR. OLMSTEAD:
Q One for the Dow Chemical Company and one for
Dow USA?
A Right. One for the Dow Chemical Company was
primarilv concerned with financing, stocks ané bonds and

antitrust issues.

Q But ocne would not conclude Irom that that the
34 ‘-" ! ’ ( ,7
oFces Tedetal SNeporiers, Jne E\Q
4ds NORTH TAPITOL STREXT % \ -
WASHMINGTON, 2.8, 20007 BQ

(202) 473700



10

n

12

13

14

15

16

17

18

19

8
attorneys assigned to Dow Chemical Company were senior to

the attorneys assigned to Dow, USA, necessarily?

A That's right. You wouldn't make that assumption,

that's correct.
Q Okay.
What was your relationship to Mr, Wessel?
A Mr, Wessel, at that time -- I'm trying to

recollect =~ he was at -~hat time, T toiix his title was

Special Litigation Counsel to the Dow Chemical Company. He

was outside counsel, but with a little bit different

relationship than many of the outside counsel had with Dow.
Q If there were a disagreement between you and h»

concerning strictly a legal matter, would he be considered

senior to you, or would you be considered senior to he,

or would there be a contract relationship?

Who would make the ultimate decisicn as between
the two of you?

A Well, normally it would be me, but if there was
a violent disagreement it would probably go to My, Hanes.
Q Okay.

Now, just for background purposes, I would like
to go back tc the earliest involvement. that vou micht have
had with the Dew=Consumers steam contrace.

I£ you could generally tell me what the firse

invelvement you had with Consumers Pc.er Company ==

Y, 4 f— ! ”, -~
cHce- Jedetal SReportiels, Jne
4da NORTH ZAPITOL STREET 308 ] 5 1
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A You mean strictly with regard to the steam
contract? I had a great deal of contact with Consumers over
the years.

Q Let's take both., 'hat was your first involvement
with Consumers Power Company generally?

A First involvement with Consumers Power Company
was in January of 1974 when I first came to the Division.
There was at that time a hearing going on before the Michigan
Public Service Commission that had to do with the proposed
rule on natural gas curtailment that had been proposed by
Consumers Power, And my predecessor had intervened, and I
substituted for him as counsel.

That was a rather long, protracted proceeding in
which I represented Dow, and Consumers was involved as well
as a lot of cther companies. Both in electric rate cases and
gas rate cases filed down there, as well as cases before
the FEA involving natural gas curtailment or feed stocks
to Marysville == all those things I was involved with

Consumers.

Q Okay. Now, with your first contact with Consumers

| Power in that proceeding, what counsel represented Consumers

2ower?
A Alan Bass,
Q And was he 2 member of their ccrperate ccocunsel

L ] -~ | » ~
ce- Jedetal oRepettes, Jne
add NOARTH CAPITOL STREXIT

"SILIRS 308152
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A Yes,

Q They didn't have an outside cnunsel?

A Not at that time.

Q Okay. What was your first invelvement with

Consumers specifically relating to the nuclear steam

contract at Midland?

A There were a couple different agreements involved.,|

There were some real estate transactions involved in the
general agreement, but putting those aside and just dealing
with the steam contract, I think it was = = I'd be guessing,

but ar-»und October of 1974.

Q And who was the Consumers counsel that you
interfaced with?

A Ch. Okay. I misunderstood your question. I
thought you meant when did I first become involved of a
general nature.

(o) That's what I meant.

A Oh, I'm sorry. No. Let me go back. I'm sorrv.
I misled vou,

When I first arrived in the Division in 19574
they were wrappine up their final necctiations of the 1374
amerdments, and I th.nk I met Judd Bacon at that time., I
ow I met h.m at that time,

Q So you did have scme iavolvedent with the 1574

modifications £o the steam contracs?

- g ’ ,<~ /7
oce. Jeaeral SNepotists, Jnc
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Q

11 |
Yes, I did.
But you didn't st.>t those negotiations?
No, I didn't start them, and I wasn't involved.

Anéd you weren't involved in the original contract,

which was signed before?

1974 modifications?

A

Q

A

No.

So exactly what did you do with regard to the

Well, I arrived in the Division the end of

January, just about a week prior, I guess, to when they

signed the acreement. And there may have been one or two

sessions where there were some questions about language

involved in the amendments, which I discussed with Judd
Bacon, I think, about completing the language. And I can
remember retyping some documents, but there was very

limited involvement at that point.

that

Judd

tions

Q
you ==
A

nere,

0

time?

e )

(5}

2
wLta

Were there other attorneys for Consumers involved

Not that I recall, They were here, ané I met

in Midland.

And who was the primary Dow attermev involved at

There haé not been.
You mean they wer: negotiating the 1974 modifica=

ut the assistance of counsel?

c“;:.‘ - ‘..—-"e:x:r:af ¢'€<9C13£24. .f/’nc.

4d4s NORTH CTAPTOL STREEY 3
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A Yes.

Q And Judd Bacon was involved for Consumers Power?
A (Nodding affirmatively.)

Q Did you have any opinion as to that situation?
A Opinion when, then?

Q Yes.

A It was == let me go back a step. Mr, O'Ccnner

had been involved in the ==

Q Who is Mr, O'Conner?

A He's an attorney for Dow Chemical, and was of
record in this proceedinc, and the original construction
license. He had about the same == well, just prior to my
coming to the Division he had been transferred to Texas,
anéd my predecessor in the Michigan Division had left the
Company.

So the two attorneys who would have been
invelved were no longer there, and then I was moved over
and came in just at the end of that.

Q Did you feel. vou were at a disadvantage vis-a-vis
Consumers, because cf that?

A Yes.

0

And when were the 1374 acreements culminased?
A I believe thev wers sicned 2%t the endé

January or February 2, is the date,

-

Q Now, at that particular time in the nuclear

S - S IS AW -

oTce . Jedetal SXegoties, ﬂnc.
Add NORTH CASITCOL STRIETY
WASHINGTON, 2.2, 20001
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licensing proceeding I believe the intervenors other than

Dow had appealed the NRC decision to the U, S. Circuit Court

of Appeals in the District of Columbia,

did you follow that appeal?

Were you aware ==

A No. Mr., Wessel was involved in that, and

sometime during that period of, I believe it was 1974 ==

I'll cet to why I can't recall == I remember I got == Milt

thought that we should withdraw, and submitted a petition to

w’ thdraw befcre the Court of Appeals, which was subsequently

granted.
Q Why did he feel you should withdraw?
A I think he felt at that time that whatever the

initial reascns were for intervening, whatever our purposes

were for intervening, had been served.

Q Okay.

MR, POTTER:

At that time ==

Excuse me.

a date on that? You say at that time.

MR, OILMSTEAD:
MR. POTTER:
MR, OILMSTEAD: I don't think you have ==

THZ WITNESS:

Michican Division

viclent strike,

and I was Dow's attorney then,

But when?

We're talking about 1974,

There was a strike geoing cn in

at that time, which was a verv leng,

It had quite an inpacs

on The communlity

SO what was going on in

I wonder if we could £ix

the

e

nuclear grocess at that time is rather fuzzy to me, because

” s P ’
oree- Jeaetal ceamﬂzu.lhc

Lda NORT™
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I had other things that I was responsible for,
Q Okay. But Mr, Wessel had been involved in

monitoring some aspects of that?

A Yes.

Q Had he been involved in the 1374 negotiations?
A Not to my knowledce,

Q == the modifications of the contract?

A No.

Q But nis involvement was in monitoring what was

going on in the NRC proceedings and the appeal?

A That's right,

Q Do you recall any information being supplied to
Consumers, to the Court or to other par+ies involved in that
appeal concerning changed circumstances with regard to Dow's

intention to take steam from the Midland facility?

A Could you rephrase that? I'm not sure I under-
stood.
Q Ckay. In the oral argument in that case, and in

some of the papers filed in that case, == and I don't have
them here, but I think it's general knowledge =-- intervencrs
cther than Dow argued that there had been chanced circum=

stances with regard to Dow's intent to take the steam. 1In

-

My cuestion to you is: Were you aware of what

7 o 4 p . 2
ovee . Jedetal c/Kegotiets, Jre
ddd NORT™ TAPITOL STRIET
WASHINGTON, 2.4 20000

AT 508 157
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the relationship between Dow and Consumers was and how it

was changing?

A I don't think at that time there was any whatever

you mean by change . . ., well, I'l answer your guestion in
two parts:

Number one, did I have any ccntact? Yes, with
a gentleman by the name of Kelly from the NRC Staff, who
I believe was arguing the case on appeal.

Q Right.

A And he called me a couple of times asking for
information =~ I've forgotten what it was, but he asked ne
some gquesticns and so forth. I do recall there were some
questions about whether the 1374 amendments should be made
available to Mr, Cherry or not, but I wasn't involved in
making that decision, and just deferred to Consumers Power.

Q OCkay. Now, during the time period that we're
talking about, which is the 1974 modifications and the
pending case before the D. C, Circuit Court of Appeals,
was Mr, Temple the head of the Michigan Division?

A Yes, he was.,

Q Anc was he == if vou had to designate a Dow
employee as your primary client, would he be the person vou
designated as vour primary client?

A Yes,

Q SO you had regular interfaces with Mr. Temple?

”

—ce- ceaemal cReperters. Unc
4da NOCR™W TAPITDL STREIET ‘ 58

WASHINGTON, 3.5 20001 30 8
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A Yes, I cid.

Q On a rumber of issuves?

A Yes,

Q Includine the nuclear steam contract, vhen
necessary?

A Yes. You'll have to define that to a certain

period, but y~s, I did,

Q Well, explain.

A The strike started in March of 1974, and ended
in September 1974, and I recall very little discussion of
the nuclear plant at that time, the nuclear steam contract
at that time, until the end of that period.

Q Okay. So let's go to that period, vwhen you
started to have discussions with Mr, Temple, I assume,

about the nuclear steam contract.

A Yes, sir.
Q What was the purpcse of those discussions?
A As I recall, the purpcse was he came to me and

told me that Consumers had approached him, I believe for the

second or third time=~- I'm not sure which it was == anéd t£cld

him about the first of a series of construction delays in
unit 1 and unit 2, and he discussed that with me, ané the
ramifications of it, and so forth.

Q And what was 1is concern with the construcs

delavs?

v -, / . -~ f’
ovee-. Jedezal cXepottes, Jnc
—hd NORTH CAPTTOL STREET
WASHINGTON, 2.8, 20001

e 308 159
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By Well, his concerns were at that time we had
recently entered into an agreement with the Mizhigan Air
Pollution Control Commission, which fit in with the 1974
amendments, in other words, what we were going to do until
1980 when the nuclear plant came on.
Now, there was cbviousl' going to be a gap of ,
at least one year, and so that was a concern. E
A further concern was the picture was apparently
being painted by Consumers as to what he told me about
their pesition and not being able to finance the plant, It
was deteriorating, and they had a lot c¢f cencerns about
further construction of the plant.
Q Did he feel Consumers had the capability to
continue construction of the plant? Did he express any

opinion about that at that time?

A I don't recall him expressing any copinion,

Q Was he aware that Consumers was rejuggling, for
lack of a better word, its construction schedule and Midland j
was one that was slipping, and that it was going ahead
with scme other projects?

A It's hard for me to recall a+ this scint, whether
he told me that or I became aware o7 i+ Decause ¢of documents
that I later saw, memorandums of neetingcs, and sc foreh.

g 3ut it would be fair =o say that cover the course

of perhaps the next vear, from September 1374 %o September

a4 == s -
s Feaezal cResorters. Une
Add NORTH CAPITDL STREDT
WASHINGTON. 2.8. 20001
202) 34793700
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1975, Dow became aware of the wav that Consumers was
managing its construction?

A In the general nature, ves, I think., They came
up with a series of plans and so forth, My recollection
from looking at notes was that they told us in the general

nature of what those plans were,

Q And éid Dow have any reaction to those plans?
A L don't know what you mean by reaction.
Q I mean did they suggest to Consumers that

because of the contract they had for nuclear steam for
Midland that Consumers ought to give a higher priority to
the Midland construction schedule, or at that time were
you just taking a more neutral role of monitoring it and
being concerned about it in gegeral, but not giving any
feedback to Consumers?

A I wasn't invelved in any of those meetings, so

I really don't know.

Q But there were meetings between Mr, Temple and
Censumers?

A Yes, there were.

Q And did Mr, Temple provide vou any feedback from

those meetings, or ask ycu any cuestions?

A Only ¢ a very general natuve. None that I can
recall, I knew there were scme meetincs retween Consumers
anéd other senior Dow exacutives, I think Mr, Gerstacker, and

- — ' .
e Jedetal ;ngﬂru.ikc
Add NORTH ZAPITTL STREET

M the. 42
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Q Ir your conversations of 1974 or thereabout with

Mr, Temple concerning the contract, did he ask you to exanine

Dow's position under that contract in any way?

A Yes, he did.
Q What did he request?
A Well, I think he just requested an analysis of

what kind of rights we had under the contract, in light

of the delay announced by Consumers, and just what were some

of the options he had, as I recall.

Q In your opinion, what was he concerned about?

At that particular point., Was he seeing a substantial delay,

a minor delay? I mean I know you explained why he was
concerned, but I'm tryving to examine whether you have any
opinion as to how deep that concern was at that time?

A I think two things: The consent decree we had
with the Michigan Air Pollution Coatrol Commission, and the
second thing was that Consumers had announced cne delay,
but had indicated there may be further delay and it may
even e worse than that, And I think he was just saving,
well, voeu know, if it's worse than that, whatever it is,

what are our rigat der the contract, what are our

obligations,and so forth.

e Anéd what analyvsis did you provide Zim at thas

7 , / S
orce- Jedetal S/Nepotiets, .7!::.
4ba NORTW CAPITOL STREZT

T I 308 162
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A I think we discussed the contract and the

provisions in it, and so forth,

Q Did he ask ycu if they could get out of the
contract?

A No.

Q Did he ask you if they had to complete the

contract by a date certain?

MR, POTTER: Excuse me. Let me interrupt,

because I think the context is == you say, did he ask if =-

MR, OLMSTEAD: If Consumers must complete their
contract obligations to provide steam by a date certain.

MR, POTTER: Okay. Before he answers that, I
want to go to the preceding ocne. I want to make sure I
understood. When you say can they get out of the contract,
could ==

MR, COLMSTEAD: Could Dow?

MR, POTTER: That's what I wanted to know.

THE WITNESS: I can't recall whether that came
up at that point, or a little later.

BY MR, OLMSTEAD:

L]

By "a little later," what would we be talking

abcut?
A Well, from then on.
Q Spzing, '75?
A Through Fall ~= Szom Spring '75, from then on I

T | -, 7,
orce- Jedezal cReperters, Une
hd NORTH CAPITOL STREIXIT
WASHINGTON. 2.8, 2000
202) 3473700
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began concentrating more and more on the nuclear plant and
the issue of delay. So 7 rezally can't separate it out in
my mind,

R Okay. Let's .aove ahead to late 13975, then. By

this time the extent of Consumers delays were known by Dow?

B Yes.,

Q And Mr, Temple's concern had increased?

A Yes.

Q And by this time had he asked you whether Dow |

could force Consumers to complete their contract by a date

certain?
|
A I don't recall, :
|
Q Had you undertaken, of your own initiative, to |

determine whether they were required to complete the '
|
contract? Basically . . . let me clarify that, f
|
At som2 point Dow and Consumers got into an %
argument over this point in the contract. |
A (Nodding affirmatively.) i
Q And before there was any interface with Consumers'
counsel and Dow's counsel, I'm trying to ascertain whether
you had an evaluation of that contract in vour own minéd as
to what Dow's positicn micht be if thev had to force Consumers
t2 the centract. I mean what did vou deenm o be a rsascnat-la
completicn date under that contrace?

A T édidn't approach it that way. The first step

2] m— ] » ~
Hce- Feaeral cReporters, ne
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we took was to write a letter to Consumers asking for
assurances under the !niform Commercial Code.

Q And when was that?

A 6., I'd like to see the document, I thiak it

was November 1974, But later on . . . I think tha.'s when

t was.

Q And I assume thev responded?

A Yes, they did,

Q And generally what was their response at that
time?

A Well, it's wricten out in the letter., If I

remember, it's about a 2 or 3 page lett~, S0 =~

2 I really just want your imp~+ . ions,

A My impression was they said that they didn’'t
believe that the Uniform Commercial Code applied, and said
the steam was not a sale of goocds, and that they were oniy
required to use their best efforts, which they had dcne.

There's more to it than that, but that's
basically it.

Q And that was the best-efforts clause cf the

original centract, as modified by the '74 agreement?

A That they were referring to?
Q Right,
A I understocd it as that, ves.

(]

Now, uncder +tahat rest-effcres clause, 2id Dow

—_— . -
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think that they were using their best efforts at that time?

A At that time?

Q Yes.

A At that time I don't think we had an opinion.

Q At what point de you think Dow had an opinion?

A I would say, well, it was a developing thing up
until 1976,

Q Just an aside here, I'm going to jump ahead a

couple of years, But that best=efforcs clause, does that
clause comprehend the provision of the contract whicnh Dow
felt compelled them to support Consumers before the Nuclear
Regulatory Commission proseeding, or is that a sepcrate
provision?

A I guess I'd have to look at the contract. I
think they are two different provisions. I may be wrong.

Q Okay.

|
Moving into 13975, did your contacts with Consumers

Power increase?

A Yes. I saw a number c¢f their attocrneys for a
variety of reascns, from real estate transactions L) rate
cases t0 ==
Q Pocus on the nuclear steam contract, Your

contacts increased with Consumers?

g

(]

remenmter cone contact in specific that cecurred In 1975,
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Q What was that?

A That was the telephone call that was placed by
Consumers' General Counsel to ==

Q Who was?

A I think his name was Graves at that time, And

this related to the letter we had sent asking for assurances.

It was a late night conversation in Joe Temple's office.
He was rather upset, I think, bclause they ware going out
with a financing of some kind, and they had to ==

MR, CHARNOFF: Who was going out?

THE WITNEES: Consumers was going cut for a
£inancing.

BY ax, OLMSTEAD:

Q And Temple was upset, or Graves was upset?
A Graves was upset.

MR, CHARNOFF: Go ahead.

THE WITNESS: And he was concerned over the
letter we had sent them in November asking for assurances,
and the general tenor of the conversation was that they had
¢o put scmething in the Prospectus about that letter, and
they wanted a letter from us saying that we had given
adecuate assurances, and sc he wouldn't have to put it in
the srospectus. And we refused to give that =c aim,

3Y MR, OLMSTEAD:

And what 4id they put in the pProspentus?

0

C';Cl' .-’t.’:t".al‘ :.‘?e::c-zreu. Jm:
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A I'd have to see the prospectus. I know there
was something in there, and there continues to be sometiiing
in all the prospectuses when they went out for financiag
thereafter.

Q And I assume that that prospectus indicated that
Dow was supportive of the contract?

A No, it dealt with a letter we had sent asking
for assirances, ar . I +think it dealt . . . I guess I can't
re~al' I'd have to see. I recall there was a statement
in the prospectus dealing with our reguest for assurances
and the response.

Q Do you recall whether you thought the statement |
was accurate? i

b Yes, I think it was an accurate summation c¢f %
their side of the situation. |

Q vas it an accurate summation of Dow's side?

A vell, yes, that we’‘d zsked for assurances.

Let me go back. We also, after they responded,
we sent back another letter saying we disagree with vour
lecal posture. And that's scrt of where the matter stood.

Q But == well, the prospectus is the best evidence,
so I wen't ask you that guestion. 3ut in the succeedinc
prospectuses that they sent out through July of 197§
relating to the cecuest Z°or assurances 2id you have axy

oroclem with what was stated in those prospectuses

2 = B -
ez Jeagral SRegotiry, .’]m:
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conserning Dow?
A My recollection is it was the same statement on
each prospectus.
Q All right.
Now, this telephone conversation that you had

with Ccaves in the evening, was Mr. Temple present?

A Yes, he was.

Q Was it on a speaker phone?

A No, he had just gotten the call.

Q So Mr, Temple talked to him and you were in the
rook?

A No., Mr, Temple knew the call was coming. Mr.

Graves had called earlier, and had asked me to be there.

I think I'd been away somewhere. When the call came in he

talked to Mr, Graves briefly, and then I talked with him,
Q Okay. Did either you or Mr. Temple make a

record of tha- phone conversation?

A I can't recall. I don't remember ever seeing
cae.

Q Who were the other Consumers lawvers that you
had contact with ~; is “imo?

A 2u 3 5> w2s in charge 0f the real estate
werk.

Q With recazid to the steam censtracs.

A Well, with regard £c the generazl agreement, th

=/ f
—Fce- Federal :ékmxnn& Jre.
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nuclear general agreement, there was a transfer cof real
estate and rights of way, and these kinds of things going on

that Lad to do with the nuclear plant.

Q Okay. Who else?

A With regard to the steam contract?

Q Yes.

A No one else.

Q So even though you hac meé Judd Bacon at this

time, he was not involved in your conversations with regard

to the steam contract?

A Which conversations?
Q During this period of the Temple call with Graves.
A Not that one. I recall meeting with Consumers

sometine in the fall, November, in which one of the subjects

may have been real estate transactions. I'm not sure.

Q This is '75 or '742

A '75.

Q Okay.

A And == well, I remember it was cold, and we went

down to Jackson. It would have been the fall. One of the
subjects was == well, Judd was there, we went ta lunch
together, ancd I think we discussed == they wers &=vi

-

hac scme ciscussion abcut tha+t at lurnch

4 e p -] 1
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THE WITNESS: Sell their place in line for nuclear

fuel, as a financing uweans. They were, again, having
financing problems and they were doing a number cf things
to try to, I guess, get capital. And that was one of the
thinqs I think they were discussing during that time.

BY MR. OLMSTEAD:

Q And did that cause you some concern?
A Yes, sir.
Q Because of the financial liability that would be

passed through to Dow?

A No, because of == I didn't really understand what
it meant to sell your place in line, what that phrase meant.
I guess I was concerned as to whether that would mean more
delay, or could they get back in liﬁe when the plant was
completed. It was just a reaction.

MR, CHARNOFF: Was that a place in line for
uranium enrichment £rom the government, or a place in line
for uranium supply from uranium supoliers? What -- was it
the nuclear fuel arrancement you were concerned about?

THE WITNESS: My understanding was that at this

time it was for yellowcake. I really don't know what tha

o

means. As I understocd, it was a financial arrancement ©

n

some kind that other utilities were

L

oing als

O

" - R Ltasn-s
3.} .!:\. vbo"--?-:d\u

(8]

And i Mr, Temple share your concern with regars:s
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to this?

A I think I informed him of that, and he wanted to
know what it meant. He didn't really understand what it
meant. We tried to £ind out.

Q And at that time you personally had never
participated in any NRC proceeding?

A No, I had not.

Q Okay. Moving, then, throuch the '735 period into
the early '76, through the spring of '76 was there any
change in relationships between Dow and Consumers of
significance?

A It depends on whose perspective., I'll tell you
what happened.

The end of '75 we sent a letter to Consumers

which essentially said we spent a whole yea.- evaluating what

this delay means to us, and so forth, and basically saying
before we take any step that's commercially irreversible or
something we'd like to sit down and negotiate some changes
in the contract.

Q Okay. You said you spent a year evaluatinc, Was
there a task force or a croup that had been doing this
evaluating, or had it been less formal?

A Less Zormal.

-~
-

So Mr., Temple had been evaluating

A Well, I had, toc.

ez reaeral zResoriers, Unc \ 7 2
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Q You had been evaluating it., Were there any other

Dow people who had any primary responsibility in looking at

this issue up to tiaat time?

A Mr. Burroughs was involved.

Q Anyone else? Mr, Whiting?

Ry No, I don': believe so.

Q Jumping ahead.to the Midland review group, I

think at one point four people were identified as being
involved with that reevaluation.

A Which Midland review?

Q The Midland Division review that Joe Temple headed.

There was Jim Burroughs, yourself, Joe Temple and I think

Whiting was involved.

A Okay. No, that's the negotiating committee.
4
Q Okay. The negotiating committee. Take that.

Take the negotiating committee, and we'll move back to late
1975 when you said you'd been evaluating for a year. Had
the people who later were to be members of the negeotiating

ccmmittee, I assume, been involved in tnat evaluaticn at

all?

BN Scme ¢£ them had, ves.

Q ho?

2 Mr, Burroucghs, Mz, Brown was briefly involved ==
let me clear up what I mean oy evaluate the situation. The
situasicn was not only cur position vis-asvis Censumers

: \7 3
308
B e s 7,
STCL " « 28Tl ;"C.’.‘C‘!.’C'..‘, o
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Power's, but it was also at this point what we were going
to do with the Michigan Air Pollution Control Commission.
They were now aware of the delay of the nuclear plant, and
they were saying that there was a cap of two years, what
are your plans?

So, a lot of the evaluation had to do with ==
the two were kind of tied together, in the sense of where

are we going to be in 1980, 19827

Q Okay. Now, you sent a letter asking to negotiate

some changes in the contract.
Yesterday vou were sitting in on Mr, Oreffice's

deposition when he stated that he always liked to negotiate

rather than litigate, which I understand. Did this pouition

of Dow which was being officially communicated to Consumers
require any concurrence of approval above Joe Temple?

A I don't know.

(o} When major positions were going to be taken by
the Midland Division did they have to seek approval outside
of the Diwvision?

A I guess that would depend con whatever the issue
was. They operate fairly auvtonomously, general managers do.
It would be no more, perhaps, that notification to his boss
atout what his clans were, There may have been more than
wasn't iavelved,

. And you wouldn't have known whether in this case

v | — ’ ’, ”~ //y
o Jedeal SKepotiers, JJne
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Joe Temple notified anybody that he was going to make this

request?

A I don't recall. He could have, but I don't
recall.

Q Okay.

A He may have written a memorandum to his boss,

just saying, vou know, here's what we're doing.

Q And what was Consumers' response?

A I think they indicated they wanted to sit down
and negotiate. We had a formal rrsponse back in a letter.

Q So they had some things in the contract they
wanted to negotiate, and were willing to negotiate, or were
they just being helpful?

A I'd have to look at the letter to say whatever
they said in the letter. Later during negotiations, yes,

they did have some things that they wanted to change.

But ==
Q Whether they did at that time, vou don't recall?
A I don't recall what was in the letter. I assume

that there were some things they wanted, but whatever is
in the letter is what they said. I don't recall what that
was,

0 There was a meet«ing, ané we have scme notes oI

recall meezings with Consumers Scollowine the acreement to s.

IR =2 I -
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down and negotiate? |

A The first one was in January, I believe. |

Q Okay. And essentially what was that meeting about?
A Well, K there are notes. We took notes on that

meeting, and I'd have to refer to those. Basically we
indicated what were the changes we would like to see in the
contract that would ease our porition as we found it,

Q You took notes of each meeting you went to with
Consumers Power?

A Yes, I did. We all took notes and combined them
for official meeting notes.

Q Now, in this latest round of negotiations that
were just concluded in the discovery process, after every-
body had agreed on the notes that were sent out to all the
parties, is that the same procedure that you used £from the
beginning? |

& Well, I wasn't involved in the second round of
negotiations, so I don't know. But basically we would writ
up some meeting notes and have one form, basically, for our
own racords so we would know what had been discussed and
what werk had to be cdone, ané then we would sené a copv to
Consumers Power,

c And what would thev do with ig?

* * shine 4 . & 3 b o s 4
a 4 CALNK L0 WES MOTEe On.lY 02 thelr lnlotmatien,;

and I recall alter cne coov ©f noctes was sent =2 them, we
1 .t F 4 ®] 77
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got a letter back saying, thank you very much, we don't
agree with evervthing that's in the notes, basically.

Q Did they send vou a copy of notes that they took
at the meeting?

A I don't recall. I don't think that they did.

Q So normally what would happen is Dow kept notes
and sent them to Consumers, and Consumers, if they kept
notes, didn't send any back to Dow?

A That's my recollection, This is from January,
the meetings from January on I'm talking about.

Q Right. Okay, was the relationship between
Consumers and Cov at that point starting to get less
cordial?

A No. Just == we walked ocut of the January 9
meeting, and we were all pleased. You know, it seemed to
have gone very well, We'd been able to negotiate some

changes, and we felt the meeting had gone very well.

Q And those negotiations continued throuch the
spring?

A Yes.

Q Did Dow continue to helieve they were going
well?

RS No.

Q At what point did Dow feel that the negctiations

wue breaking down?

g O (R KD
oree - Jeaeral o/Kzaottets, .f"r:c
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A I think it was a gradual process during the ;
course of the meetings that that hz2ppened.

Q Did Joe Temple at some point during that period
of tire indicate to you that there was going to be any
significant change with respect to Dow's position vis-a=-vis
Consumers'?

A No, just the opposite., He vas increasingly
€rustrated that we couldn't negotiate some changes.

Q At what point did he decide to undertake a

review of the whole Dow position vis-a-vis Consumers?

A Which review?

Q The Midland Division position. |

A Th» would be in August of 1976. !

Q Following the Court of Appeals decision? ;

|

A Yes, ;

Q Did that decision have some effect on his :
decision? i

A His decision to order a review?

Q Right.

A Yes, it did.

Q Why was that?

A Well, for a variety of reasmns, There were two
things that, to my understanding, he was %o0ld on the shene.

That summer by Consumers there was just one contac:t, an
chat talked about or inlormed Joe cof the remané bv the Couzrs

a & 4 » o 71
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of Appeals, and it also informed him of the new estimated

cost of the Midland plant. Both of those together had an

impact.

Q

Q

Okay.

MR, OLMSTEAD: Off the record.
(Discussion off the record.)

MR, OLMSTEAD: Back on the record.
BY MR, OLMSTEAD:

I'm going to hand you a file memorandum dated

March 4, 1976 concerning a meeting with Consumers Power and

Dow, and ask you to review it,.

{(Document handed tc the witness.)
(Witness reviewing document.)

(Counsel Potter, Reynolds and Charnoff reviewing

document handed to the witness.)

I've kind of forgotten where I was when I had

you review this document, but let's go back to the March

4, 1976 meeting.

meetinc.

sorsYv.

MR, POTTER: 1Is that a meeting or a memo?
MR. OLMSTEAD: Meeting.

MR, POTTER: No, I think it refers to an earlier

MR. QLMSTEAD: Oh, Januazy 9

) ~whie p

otce- Tederal cxepoties, Unc
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BY MR, OIMSTEAD:

Q (continuing) == where a meetinc was held to
discuss the Dow contract, and it indicates, the memo that
I handed to you, which is Exhibit 7 in the underlying
Midland proceeding, from Keeley to files, indicates you

were in attendance at that meeting.

A Yes.
Q Do you recall that meeting?
A I recall being present at the meeting and the

general context of it, yes.
Q Okay. BHavine looked at this memorandum now,
do you feel that it accurately reflects the mood between

Consumers and Dow at that time?

A The mood?

Q The mood, right.

A I guess I don't understand what you mean by
that.

Q Well, for instance--I'll just read this to vou,

because you &idn't write the memo, and I don't expect you
to agree with it, but I'm trying to get a sense for the
relationship between Consumers and Dow,

This statement is attributed to Youngdahl of
Consumers Power Company:

"Dow can take their views Joe's letter) ..." ==

which T assume is the lutter that Mr, Temple wrota the
7 o ! P ) 71
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second time to Consumers? |
A I don't know whether he means the first letter
or the bunch of letters. I'm not sure which cone he's
refe:ring to.

Q But I assume that the views referred to there
are Dow's views, that under  the Uniform Commercial Code
there are scme obligations on Consumers Power to go ahead
with constructicn?

MR, POTTER: I think Mr., Nute's response is he
can't make that judgment based on this statement.

MR, OLMSTEAD: I'm not asking him to based on
+his memo. I'm asking him based on his recall of the
meéting of January 9, as to whether Youngdahl might have

said Dow can take their views, but Consumers Power doesn't

have to agree,

THE WITNESS: I'm not sure which letter he was
referring to. As I said, there were at least three letters
that I can recall right now which talked == or four letters~=
£rom Dow, I don't knoew which one he was talking about,
whether he's talking about our legal views, or the views.
that were expresse< in the letter tha* vleceded this
necotiation, on what Consumers' business cblications were.

I don‘t know which he's referring to.

~ Ckay. But the tone of that statement is

r
i
fu
o
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Consure~= Power and Dow aren't necessarily agreeing in

thzse negotiations that are going on, at least at this

periocd of time?

B Well, no. The general context of that meetinc,

you know, was, in my opinion == and we discussed it after-

wards -- that it went very well, and in that context, if

I remember, it was, you have your views, we have ours, and

let's get on with it,

Q We'll negotiate?
A We'll negotiate it.
Q There's also a concern expressed in this memorzan-

dum about the Youngdahl and Temple letters or exchange of

correspondence becoming public. Do you recall that concern?

A I think that deals with, again, the demand for

assurances ancd their response.

Q And he indicates that that will be in the regis-

tration statement, and I believe you testified
that effect was in the registration statement?
A Yes. I thought it was earlier than

I thoucht it -already had been.

Q Now, Joe Temple sivs he agrees that

resclve the matters in a business like fashion,

something to

that date.

they ca

Wi om -
wihiich

-
-a

-
-

assume was an accurate re.llecticn of what his views might

..

have been?

ae
o
n
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Q But he's concerned that the public feels that

Dow and Consumers are at odds?

A Yes.
Q " Was that a concern at that time?
A He must have felt it was. At that point in

time I can't . . .

Q Going back a year previously an article that
appeared in the Wall Street Journal on May 2, 1975 gquoting
Dow as saying that the prospectus summary, which I assume
that referred to the first letter ==

A Yes.

Q -= says, it'§ factually accurate that Dow's
position remains unchanged. "However a Dow spokesman
declined to say what guarantees tie Company is seeking or
how it is pursuing the matter,"

So I guess it's fair to say that as of this
meeting, January, 1976, Dow hadn't gotten the guarantees

that it was loocking for and it was still pursuing the

matter?
A Yes.
Q There's ancther statement in this memorandunm

attributed tc Youncdahl, saving that Consumers had some
natters they wished to negotiate in the sontract, but that
their proposals were not as radical as Dow's,

Did vou have a sense at that meeting that

7 = 4 5
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Consumers viewed your proposals or Dow Chemical Company's

propcsals as radical?

A No.

Q So you really thought that the meeting went well,

and that Consumers thought everything you were asking for
was reascnable?

A No. I don't know what Consumers thought. We
walked out of the meeting and =--

Q But your assessment of the meeting was that ==

A -=- it went well, and that negotiations would
proceed and we were going to come up with amendments to
the contract that both sides could live with., We were

quite pleased.with the tone of the meeting.

Q Okay. Now, Judd Bacon was nresent at that-
meeting?

A Yes.

Q Was he serving for purposes of these negotiations

as Consumers' counsel from that time forward?
P Yes, he was.
Q And your contacts from that time forvard were

with Mr. Bacon?

A Yes.
»! Essentially?
A (Nodeine affizmatively,)

£

7 “‘ - ” o -~ = é /7
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Did you get along well together?

A Initially I think we did.

Q At what point did you feel you were not getting
alsang?

A I wouldn't say "getting along."™ I think there

was == when you get into these kinds of negotiations, and
towards the end we were dealing with language and positions
and everything, ycu know, I think there was the normal kind
of conflict. There were a series of negotiating meetings,

and at some point we started talking about language and ==

Q Approximately when was that?

A (Pause.)

Q Before or after the Court of Appeals cecision?
B " Before.

Q Before. So you thought you were near the end

before the Court of Apmpeals decision?
A No, I meant at the end of the meetings that too
place, not near the end of the negotiations. There were

three meetings that took rplace hefore September, I thin

w

Q To the best that you can recall it, where did

>

o

Consumers and Dow stand as of July 1, 1937

A I'm not sure =-
MR, PCTTER: On the status cf +he necotiations?
MR, OLMSTEAD: Yes, on the status of the

negotiations.

7 ' 0 R ¥
STCL s S eaeTal CQC.‘."C‘!.‘C’J. /NG
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THE WITNESS: Joe Temple had sent a letter on
June 30 in which he had conceded on some things and given
Consumers their choice of some others to pick from, and
asked for their response.
8Y MR, OLMSTEAD:
Q And did they respond?
A We never got a respcnse until sometime in August |

or September, I believe.

Q And what was the response at that time?
A The first response was a telephone call from

Youncdahl to Temple, and Temple wasn't there and his

secretary jotted down what Russ said, and it was, We'll take

A, we'll take B, or that kind of thing., Just a notation.

That's the only response I'm aware of.

Q And was Dow satisfied with that response?

A Well, you know, he just left the message over the |
phone. 1

Q Well, I assume vou fcllowed up on it, and there

was some ==

A Well, that eventually led to the September 13
meeting, necotiating meeting.

Q That resoonse?

> That response.

MR, POTTER: You may have picked iz up and I

missec is, but 2id we fix the date of the telephone zall

- e ’ -
ece. Federal cReporiers, Unc
Add NORATH ZAYMTO0L STREET
WASHINGTON, 3.8, 2000
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MR, OLMSTEAD: It was August of 1976.

THE WITNESS: Yes.
BY MR, OLMSTLAD:

Q By this time !Mr. Temple's

views had been affected

by the remand decision in July, is that right?

A Yes.

Q What was your first contact, if you can recall,

with Mr, Temple following the Court ©
decision?

A Okay. When the Court of A

f Appeals remand

ppeals remand decision

came down, I was on vacation and I came back and I got

some phone calls that something had happened. When I came

back he was lea&ing on vacation, and
just knew something had happened.

As I said, our motion to w
granted by the Court of Appeals somet
not on the service list, and we hadn'
We hadn't received any communication
since we met with them in May, other
call in which they told us about the

the new price of the plant.

£o know what was going on. The first

o -

. PR
ovce. Jedetal o/Kepertety,

e « o« YOu know, we

ithdraw had been

ime before. We were

t gotten any documents.
from Consumers Power
than the one telephcne

remané decision and

where evervone wantec

¢hinc I &ic was sans

~
/R
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Q Including Mr. Temple wanting to know what was
going on?

A Yes.

Q And you got the opinion ==

A -=- sometime in August, ves.

Q -~ before you had any meetings with Mr, Temple

as to what was going on?

A As I said, I think he went on vacation shortly
after I was back, or he went away, or something., It's
unclear to me at what point I read the opinion and talked
to him, but at some point I did and he left on another
vacation in the last twvo or three weeks of August =-- last
couple weeks of Avgust.

Q So would it be fair for me to assume, then, that

you had Mr. Youngdahl's response to your suggested revisions,

and negotiating position, you had the Court of Appeals
decision at the time you and Mr. Temple sat down for the
first time to talk about what Dow's za3sition was in light
cf those events?

A No. I den't know if I had that telephcne
response. As I said, when I came back we may have just
sat down initially., He wanted t¢o know what was coing on,

and I think he went awav., And then he came back anéd he

asked for that material which I think I cave him, ané then

.....
ne went awav on vacaticn again. Then when he came sack we

- p— g ’ 5 /T
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sat down and discussed them.

» 0 >

0

A

And when would that have been?

The end of August,

The last week?

I believe that was it, roughly.

And what was his reaction at that point?

His reaction was that he had evaluated tne

whole situation while he was away on vacation. He had

re-read all the documents, and considered everything,

especially the impact that the new price was going to have

on the plant, and that «=

Q

A

The new price? When did you get the new price?

August 5. That same telephone call, I believe, that:

talked about the Court of Appeals Decision also was when

Mr. Youngdahl communicatiid to Joe that there =-

Q

A

== that there J/as a new price?

== that the price was $1.67 billion, possibly

as high as §2 billion.

Q

But in that Augqust 5 phone call he did not

communicate Consumers' position on Dow's changes?

A

-~
-

e

Nc.

Okav.

Go aheacd.

Well, we sat down and <iscusses iz, ané he saiZd
come tc a management decision. He Rac scme serious

d o= - -~
CTee - Jedetal o/Neporiezs, .’Z’:c 1 Q)
“dd NCRTH TAPITEL STREET 508 ‘ 8
WASHINGTSN, 2.4 20001
(202) 34TITOC

|



10

1"

12

13

14

15

16

17

18

19

47
reservaticns about the Midlané nuclear plant and whether or
.0t it was going to be something that was going to be
ceneficial to the Division.

Q And if you could summarize those reservationms,
what were they?

A Well, they are summarized, I think, in his letter
to Paul Oreffice on the 8th, It was all the unknowns, all

the things we didn't know,

Q The 8th of September?
A Yes. I think that's when it was dated.
Q Now, did Mr., Temple have anybody else assist him

at that period of time between that time when you and he
sat down, and the letter to Oreffice of September 8, in
deternining whether or not his instincts or management
prerocatives were correct? I mean did he have any formal
review team working on it?

A No. He may have asked for == you know, talked
to people on the negotiating team, like myself, or Mr.
Burrouchs.

Q At that point did he ask you to give him any
advice with regard to Dow's opticns under the contrace?

A I'm trying to recall, It was more from the

point of view ¢f still not knowing eacuch of wi

o |
fu
o
x
v
wn
1
)
3
bl

. e were reading newspaper stcries, and repcrters were
calline about the Court of Appeals remancd, and lot of
- g 4 ’ . -
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legal activity that was going on.

He had » umber of guestions about what does this
all mean; it's so up in the air; can you £ind out more in-
formation before we meet with Consumers?

Q Did you have occasion to advise him as to the
possibilities of suspension of construction?

A Well, sometime during that period, yes. I had
read the decision, and what could come out of it.

There was also a phone call from Myron Cherry
I think sometime in August == not to me, but o another
attorney in Dow, in which he saié a number of things., But
one of which stuck in my mind was that the NRC has already
taken the position that the construction license is invalid.

So that raised some guestions in my mind that

I wanted to pursue.

Q He called another attcrney in Dow?

RN Yes, he did.

Q Who was that?

A R. W. Barker.

Q So you investigated that, and what éid you
cenclude?

A Investicated which?

Q The impact of the remand proceeding and tie
pogition that CherTy had represented to vou that the
conseruction permit was invalid,

-~ ‘—; ] . ~
rPce. Jeaegal ;ﬁkﬂxﬂ:& /RC.
hdd NORTW CAPTIL STREXDIT
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B Well, I was unable to conclude anything. One of
the steps that I took was to call the NRC to try to set up
a meeting with them, and that meeting never occurred. I
wanted to f£find out wi.ether that assessment was correct or
not, among other things.

Q And who did you talk to at the NRC?

2 I talked to Mr, Xelly at first, and then I had
two or three conversations with Mr, Brown, who I believe
was an attorney that was supposed to be inveolved at that
time,

Q Okay. So what did you then advise Mr, Temple

prior to leptember $?

A September 9?7 ;
Q2 Right, or when he wrote his .etter to Mr, Orefficg.
A Advised him on what? E
Q I mean he didn't push vou to say what are the

odds of a suspension?

A He asked if there was 1 possibility, and I saicd
there was.

Q And then did he say, is it a strong possibility,
likely, unlikely?

-\ If he éid, I would have said I dida't know, I
dida't have anv information at that point.

- D -
Q R1igat

s I uncerstancd, But I also understand

clients, and I wouli assume they want a hbetter answer than

-

- o — -

! -~
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you can give them,

A Well, we had a lot of discussion on this fact
that we didn't have any information from Consumers, and
that it was limiting us in trying to make a decision.

Q Okay. And what was his == did he suggest to you
that by taking a hard line at this point that you might be
able to force Consumers to provide more informatior than

veu'd been able to get up to that date?

A A hard line?

Q Yes. By some change, shift in Dow positign, ore-
A No.

Q Did he feel that a shift in Dow policy would

have any effect on the relationship with Consumers?

A Yes, he did.,

2 Did he express an opinion as co what that .:fect
might be?

A Well, ves, I think he thought it would cause

some consternation, and f£rom the fact that it was == I think
I had said that apparently scmecne from Dow was going to
have to testify in this hearing, and thev're geing toc get
into these issues, all the issues we were talking about,
negctiations, cos:, the price cf steam, ané all these thiacs.

b d 3 ' - . . 9 .=
As I read the opinicn, the cost-benefis analvsis

8}

woulsd have ¢ be redone, ancé when vou reds

- oA
- s &

5
1
ot
|
e

-
‘

Seen cone in the early 1370s, ané when vou rede that, with

"
0

4 - . .
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a $1.67 billion price tag, or the $2 billion price tag, or

whatever it was--we hod tome concerns whether that $2 billion

was in fact correct.

Q Now, tie record 1> replete with references to
public stateuents bty Mr. Temple, and I may be wrong =-- and
correct me i. I am == but it seems to me that somebody at
one point suggested that he made a statement in June of '76
expressing his own opinion that the plant, if delayed too
long, wa. not to Dow's best interest.

Did he make any such statement to your knowledge
that early, or did those all follow the Youngdahl call in
August?

MR. POTTER: Excuse me. I'm going to have to
object.

It's probably my own ignorance of the record
in this case, but I object to the characterization that the
record was replete with what I understood you to say public
statements by Mr. Temple regarding the project.

MR, OLMSTEAD: References to public statements
by Mr. Temple.

MR, PCTTER: Not &c stastements actuallyv made,

sut references to statements allecedly a ‘e?

4
Jd

|
v
.

AT UM AN . -
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b
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Q The record is full of references by various

parties at different times for different purposes to

statements made by Joe Temple concerning his own views, his

personal views, of the Dow=Consumers steam contract., And

what I'm trying to f£ix on is when did those statements start |

to be public?

A The only statement “hat I can recall is one that

he made in which he talked about the Michigan Division ==

the Michigan Division was traditionally at a cost disad-

vantage in production with the Gulf Coast units of Dow,

because the cos* of steam down there was much cheaper.

They had natural gas, and long-term contracts at a low

price. And that has resulted in a lot of capital invest-

ment going to the Gulf Coast area as oprposed to the

Michigan Division.

And one of the reasons
contract, as I understand it, was
acreement was signed the price of
then was gecing to be gquite cheap,

competitive advantages of the twe

for the nuclear plant
that when the r~“‘=inal
steam to Dow as 2stimated
so it would restore the

areas, at least as far

as the price of steam was concerned, perhaps not ~s far as

cost of transportation and cother

things, D't at least as

far as the orice of steam was concerned,

He mace a statement which was carzied in the
Press at scme time during this period, 75=76, that the
b4 - g =) 7
orce. Jederal cKRepetters, Jnc \ (‘;5
ddd NCRTH ZaAPTOL STREXIT 308 /

WASHINGTTSN, 2.8

1202) 34T 3700

2000

|



10

1n

12

13

14

15

16

17

18

19

8

33

escalated cost of the nuclear plant had gotten to such a
point that we were no longer counting on, you know, that
kind of cheap steam in our capital planning.

Q Okay. Now, to the best of your recollectiol,

whet, was that statement made?

A I can't recall. I know it was carried in the
press.

Q Was that before September of 76?2

A Yes, it was.

Q Was that before August of 767

A I think it was, ves.

Q So there at least was a public statement

heightening the dispute between Dow and Consumers as carried
in the 1975 Wall Street Journal article?

A No, I wouldn't say that,

Q You wouldn't say that that statement heichtened
the cnncern? That it was the same concern tnat it had
always been?

A No. Let me discuss a little mcre ¢f that. There
were scme other statements that Joe was making at that
time about the business climate in Michigan, and I think
he Tave scme speeches on that, and that was, at least I
think in Dow's view, detersioratincg .t the tine for a number
of reasons. Workmen's Compensation, and a whole list of

3 * midnl . )’ ¥
tolngs. And I think it was in that context tihat, vou know

' 4 ] A -~ Vs 4
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here's another thing that is contributing to the failure
for the Michigan Division to get more capital investment
and grow, as we're not projecting any cost advantace or
any gqreat cheap ste:n that's going to allow us to compete
for zhat capital.

Q We'll get into it in greater detail later when

we get %o the meetings, bhut those views that were expressed

prior to August of 1976 are scme of the personal views of
Joe Temple that Consumers' retairied counsel, Rex Renfrow
and Dave Rosso were concerned about, were they not?
A I think so, ves.
Q Okay.
MR, CHARNOFF: ©Did you szv August of 19762

MR. OLMSTEAD: The views were expressed prior

to August of 1976, and I was asking whether those were scme

of the perscnal views of Joe Temple which concerned Dave

Rosso and Rex Renfrow,

THE WIINESS: We talked about that, I think
later on we talked abcut it with Mr. Aymond at the
Septenber 24 meeting.

BY MR, OLMSTEAD:
Q Now, we're down into the last week of Auguss,
and oy Septamber 2 !Mr, Temple's reccmmencdazisn =0 Dew USA
anéd the rTeguest for a corporate review is made.
Sc, it's within a weex %c *wo week time frame,

- ~ ’ -~ ﬂ
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essentially, that we're talking about,

Prior to the letter to Mr, Oreffice that Mr.
Oreffice testified yesterday I believe was hand carried to
him on that date, did Mr, Temple communicate to your
knowledge with Consumers Power in any informal or formal
fashion regarding his concern?

b} I don't know. I know he and Russ Youngdahl
talked on the telephone prior to the September 13 meeting,
and I think there were some notes taken, but ==

Q Having sat in those meetings and knowing that
Mr. Temple's concerns were running in that direction, did
you have any conversations with anyquy from Consumers
Power in which you may have indicated any concern?

A No, That was part of the problem, was there was
no cemmunication., I didn't know what was going on. I
hadn't talked to anybody.

Q Did you make attempts to find out from Consumers
what was going on?

A No, I didn't.

Q Oka:, I'm going %o be talking about the
September 13 meeting a little bit.

You have scme nctes of that meeting, I believe?

'}’

You mean my cown personal notes?

L&)

- o 5 4 . =
ias., +'M not sure whether vou 2ic€ or n

B T g ‘? 71
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(Discussion off the record.)
MR, OLMSTEAD: Back on the record,

3Y¥ MR, OLMSTEAD:

Q Mr., Hanes had some notes of that meeting, is that

not correct?

A Which meeting?

Q The September 13 meeting with Consumers Power.,
A He wasn't there.

Q oh, that's right. Mr., Temple, Mr, Nute, Mr.

Burrouchs, Mr, Gaska, and Mr, Whiting. Were these the
members of the Dow negotiating ==

A The membership of that team changed in there,
It had been a Mr, Brown and Mr, Gaska replaced Mr. Brown,
in the job Mr, Brown had., But the other three peovle, Mr.
Burroughs, Mr., Whiting and Mr, Temple and myself, had been
involved and had been at all the meetings, from January on.

Q So they were all knowledgeable of the Consumers-
Dow contract negotiations?

-8 Yes, they were,

Q OCkay. I'm referring to Midland Intervenors

Exhibit Number 29, which is a file memorandum from R, C.

Youncdahl., You are free to refer to vour own best reccl
iecticn and any other notes of that meeting that vou wans
-

MR, CEARNCFT: What's the date?

Hce- Federal Reporters,
STee s aelal SNESCTIEL, nc
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MR, OLMSTEAD: September 14 is the date that
refers to the September 13 meeting.

MR, CHARNOFF: Youngdahl's Zfile?

MR, OLMSTEAD: Yes.

MR, POTTER: Let the record indicate at this
point the witness does have a copy of the September 14,
1976 Consumers Power mem. vandum Sefore him., Go ahead.

BY MR, OIMSTEAD:

Q I don't want you to testify on that memo, I'm

referring to it because it's one of the lengthier memcs

on the meetings, but you can use anybedy else's meeting

notes or ycur own recollection for purposes of the gquestions.

Mr, Youngdahl says that Dow insisted that we

follow the attached agenda., Was this meeting like the other

meetings, or was there a chance in the way you approached
this mceting?

A The way I interpret that, if he's talking about
the attached agenda, which is curs == I believe that's our
agenca == as I said, there'd been a chone conversation
between Mr, Tumple and Mr., Youngdahl prior to t-is meeting,
and if I recall the general tencr of that cenversatiocn as
it was relaved t0 me was that Mr, Zourngdahl wanted 43
finish tne renecctiaticn ¢f the contraces, and he wanteé =2

o L B 12 : , . ,
come Ur == ne wantec it t0 e done that day, sricr =o the

nearing. Mr, Temple nRad exrresses some congern atouts all

— ’ ’
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the things that had been going on all summer, and particular=-
ly in the legal arenaz, and the emphasis by Mr. Youngdahl,
as Mr, Temple told me, was, well, vyou know, we'll spend a
few minutes on that anéd we'll get on with the negotiating
of the contract and == you know. I den't knew., Mr,

Temple's response was whatever it was, but cur concern was,
wait a minute, we don't wan: to renegotiate a contract here
in cne day that we've been working on for a year, when we
don't know what's geoing on, whether the license is even
suspended or not., We want a 4detailed discussion of
everything that's been going on this summer. We don't

know, We've tried to find out. We haven't been able to £ind
out. And before we evern talk fbout negotiations, we want

to know what's going on in the legal arena.

Q Ckay. Now, that was Mr, Temple's position as
related to Consumers Power Company?

A Well, that was our position going into the
September 13 meeting, and it's my impression of what he
said to Russ on the phone.

MR, POTTER: Let me just interrupt, because
we're going to lose it by the tinme we get to it,

Could I just interrupt just a second?

Mr, Nute, will you take a lcok at the Septemter
14, 1376 memo, and I think vou referred %o the agenca
attached as cossibly being a Cow agencda. Weuld vou take 2

:— t . o~ ’
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momgnt to please lcok at that document and tell me whether
iz is a Dow agenda or a CP acenda?

| THE WITNESS: I could %ell if I looked at our
meeting notes of the September 13 meeting., It would have
our agenda and their agenda., From looking at it, it looks
like our agenda, but 1 can only tell for sure by locking
at our copy of the notes,

MR, POTTER: 0ff the record.

(Discussion cff the record.)

MR, OLMSTEAD: Back on the record.

MR, POTTER: Mr, Nute, I asked you to take a
look at the copy of the agenda that's attached t» the
Consumers Power Company memo of September 14, 1975, which
apparently describes, in their terms, what occurred at the
September 12, 1976 negotiating meeting with Dow.

I ask you again: 1Is the outline that's attached
to that memorandum in fact a Consumers Power Company
outline, or is it a Dow Chemical Company ocutline?

THE WITNESS: I believe it's our ocutline.

MR, POTTER: Thank you.

BY MR, OLMSTEAD:

Q Okay. You were in the 2rocess of explaining &9

me the statemant in here that Tow insisted we fsllow tRe

attached agenda, and I got the inmression tha= C

nsune

"

s

O

wanted o hurry up and end the necotiations and

ul

et a

"
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contract, and Dow was saving, wait a minute, there are a
1ot of new things here we don't fully understand what's
going on, and we're not prepared to go forward, although
that had noﬁ been stated explicitly at that point in the
meeting, is that correct?

A Yes. It hadn't been stated in the meeting.

Q Okay. Bu* prior tu this meeting, Mr, Temple's
recommencdation to Mr, Oreffice and “he reguest for a Dow
USA corporate review had been made?

A Yes. Well, I don't know whether the request for
a corporate review, the September 8 letter, had gone to
Mr., Temple. That contains the request for a corporate
review, (Pause.)

It nad, ves.

Q That was the letter Mr, Temple hand=-carried to

Mr, Oreffize that Mr, Oreffice testified to yesterday, is

that correct?

A I don't know., I'm a little confused as to which
letter =-

Q There were two letters to Mr, Oreffice?

A There was a later cne in Sertember, which

established the corpcrate review team and what thelir tasks
ware and so forth.
That was the letter frenm Mr., Oreffice, though.
A No.
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MR. CRARNCFF: Off the record.
(Discussion off the record.)

MR, OLMSTEAD: Back on the record,
BY MR, OLMSTEAD:

Q You have reviewed now Board Exhibit 1 and Becarxd
Exhibit 2, which are the two letters from Mr, Templa to
Mr. Oreffice, is that correct?

A Yes, I have.

Q Anu I think my previcus question was when did
Mr, Temple ask Mr, Oreffice for the crrporate review?

A Yes. It's contained in the September 8 letter,
in the last part, on the third page.

Q So Mr. Temple's position with regard to the
Dow=Consumers contract was fixed at *-at point in time, is

that correct?

A His poIsition, as described in this letter, ves,
Q And noching occurred at this September 13

meeting that changed his position, is that correct?

A That's correct.

Q Ckay. So would vyou say that the relaticnshics
or the tenor of the meeting == the September 13 meeting

was different than those which you had attended srevious.:’?

A Yes, sir.
Q In what wav?
2 Much mors tense.

2. Bls! R -
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Q Was Consumers more tense at the ocutset, befcre
the recess? There's an indicaticon that you had a temporary
adiournment =~ thij is the September .3 meeting.

A Yes, they were., It was a very cdd meeting that
Consumers had.

Q Would you explain that?

R Well, if my recollectinn is correct, ''r. Temple
had indicated to Mr. Youngdahl prioz to tic neeting that
one of cur concerns wa‘ hat wirs happening in the legal
arena, specifically on the guizstion of whether the

construction license was going to be susprended as a result

of the Court of Appeals case. And he had, as he communicated

to me, said, we had a need to know what had been going
on.

' Consumers arrived, and their attorney wasn't
with them. And that struck us as very strange, since that
was cne of the things we -- we wanted a briefing, and he

wasn't there.

Q Did you mention that?
A I think we asked where he was.
Q De you recall what the response was?
A I think they said he was workinc on a brief, cr
scmetiing,
Q At that time he, I assume, referred to Judd Zacen?
A Judd 3accn, ves., I'm sorzy.
r = / 4 -~ e
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Q And did you have any conversaticons with Judd

Bacon prior to this meeting?

A I don't recall that I did.
Q Okay.
Mr. Youngdahl note indicates that after review-

ing items 1 and 2, which essentially was the Court of

Appeals decision, and I assume == correct me if I'm wrong ==

that you didn't get much information since there was no

attorney there ==

A what we got is in our notes. But I didn't have
the opportunity to ask the kinds of gquestions that I wanted
to ask. I tried to explore the whole gquestion of the
redoing of the cost-benefit analysis, and I think they said
they couldn't comment on that,

Q So you led the discussion for Dow on item 1?

A No, I think I just had that guestion at scome
point. As they talked about I think I just == when they
talked about the cost-tenefit analysis,I just said, have
you dcne that in lighe of the new figure, anéd so forth.

Q So Mr, Temple tock the lead in the discussion

at this meeting?

A Yes, He was the chairman of the necectiatine

m - - - - - -
Q Okay. Then DCow recuested a temporarv adiournment?
A Yes. £t scme 2olint 1n the meeting, we cdid, Theze

I o AW - 1
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was a lot of discussion before that.

Q So did you go to another room?

A Yes, we did.

Q Anéd had a caucus?

A Yes.

Q And what cccurred in that caucus?

A Basically, if I recall, Joe said, has anybody

heard anything that changes anything? And we expressed
concern that we still didn't have the . “urmation that we

wished we had that thevy weren't communicating with us,

Q "We?"

A The negotiating team,

Q Each member of the team had the same reaction?
A (Nodding affirmatively.) Yes, I believe we did.

Because of the tenor of Mr, Youngdahl's conversation we
were frustrated.

Q Okay. Then what happened?

A Well, I guess I'd have to go back to what
haprened before.

2 Ckay.

A A number ¢of things:

First of all, Mr., Temple said -- I mean Mr.

§ .-
-—

Youncéahl == excuse me -=- sail, at least ¢on tiiree o

gccasions, well, Jce, vou're gecinc tc have to testily,

vou're going tc have £o tell them what vou tiink, ycu're

e

= . ‘e 71
cce- Temeral zNeporiens, Jne ~ 7
20

4da NCA™W CAMTOL STRERT 3 U 8
WASHINGTT N, 2.4 1000
202) l4Ta70C




~

0 |

n

12

13

14

15

17

18

19

21

-
-

-~
-

e
s

16

63

going to have to testify, Joe. And he kept saying that,
without ever asking Joe wh:% his feelincs were.
Q So it was obviously Mr., Youngdahl's impres~ion

that if Dow supplied a witness, it would te Mr. Temple at

that ==
A He repeated it 3 or 4 times.
Q Okay. And did you have any position on who a

witness might be?

A No, we just ==

Q Had you even discussed the matter before that
meeting?

A Oh, I think we may have discussed it conly from

the point of view that, you know, Joe was the chairman of
the negotiating team and he was the head, general manager
of the Division. I guess we assumed he'd he the witness
at scme point, if, in fact, there was going to be a Dow
witness, which was unclear to us at that time, you know,
whether we had to testify or not.

We'd read the fcotnote, and it indicated that
they'd want to know what Dow's gosition was, tut how they
were going to arrive at that we d‘dn't have any idea.

Q And did you, as of this time, or had vou as of
this time, had any contacts with Mr, Wessel, cr haéd Mr,
Wessel entered the picture?

A ‘0. —.
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Q How did he come to beccme involved?

A Well, he had always been involved in the back-
ground in tais thing., since, well, since its inception back
in the seventies. And at scme point he had left his law
£irm and gone out and pract ced on his own, and I continued
toe talk to him about the whole nuclear process and what
had gone on before, because I hadn't been involved and I
used his recollection,

So all during this whole pericd I had discussed
this problem with Milt,

Q Had you had any meetincs with him prior to this

time specifically as a result of the Court of Appeals

remand?
A Prior to when?
Q The September 13 meeting?
A Yes, I did,
Q All right. And you'd been on leave, and then

Mr. Temple had been on leave, so approximately what was the
first time you and Mr, Wessel got together?

A We gct together over the telechone the end of
August. That was when I was atiempting %o meet with the

NRC, and I wanted Milt to ¢o with me anéd talk. So I checked

witl

Aim, it was available on 2is schecdule, and we haé 2

- .

ih

asmoer 2

coenversaticns a-cut that,

And dicd you antigizate at that time =has yeu

)
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would have to provide a witness in the NRC proceedings,
or d4id you discuss it?

A I can't recall whether I did or not. It was
apparent to me from reading the Court of Appreals decision
that there were going to be scme gquestions asked of Dow.
I1a what form, I didn't know, or how.

Q Okay. And did you have any other meetings with
Mr., Wessel prior to this time? Prior to the September 13

meeting was Mr. Wessel aware of the change in Mr. Temple's

position?

A Yes, he was,

Q Was he aware of the September 9 == is it? Board
Exhibit 1?

A I'd be speculating, I'd say yes, I think he

w?s, but I can't say for sure.

Q And had you discussed this September 13 meeting
with him prior to the September 13 meeting?

A Yes.

Q And did you tell him that Dow was going to tell
Consumers what Mr, Temple subsequently told them on

September 1327

A I can't recall. It may have been sazt of th
conversation, but I can't specifically recall telling ainm
that.

Q Ckay. Well, let's go back o the cau~us, Mr,

v e AR | # >l 1
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Mr. Temple nmust have announced to the caucus that he was
geing to go back in and lay it on the table, so to speak?

A No, it wasn't like that., We sat around and
talked about what Consumers had presented in the first
part of the meeting, the continual references to the fact
that Joe would have to testify., And I think I said, you've
got to tell them, Joce, what vour feelings are as you've
expressed them to me. You have that cbligaticn, since they
think you're going to be tha witness.

Q Did the other members of the negotiating team

share his feelir3s?

A Well == which feelings?

Q The feelings you just menticned.

X (Pause.)

Q You said, Joe, you've got to tell them what

your feelings are. I assume ycu had some feelinus in mind?
A I didn't disagree with the position he reached,

as set forth in the September 8 memcorandum %o Mr, Oreffice.
Q And to your knocwledge, neither did Mr., Burrcughs?
A I never asked him, I den't know. I had never

asked him, do you acree cr dc veou disacgree.

(8]

But he didn't express any disagreement?
A No.
Q Is the climate in Dow Chemical such that one

would excress disacreement with Mr, Temrle?

— ”
otce Temeral cRenorizes, nc )
ddd NORTH AT STREIT (" 8 2 \ \
NASHINGTON, 2.5, 10001 ?)\)
203) 3473700



18

1

12

13 |
14

15

18

17

18

A With Mr. Burroughs it was, ves.

Q How about with Mr, Whiting?

B Yes. Mr, Whiting was senicr to Mr, Temple.

Q Okay. Mr, Gaska?

A This was his first meeting, and he didn't know

what was going on.
(Laughter,)
In trat context, I mean, it was all new to him,

Q Okay. Go ahead, We were in the caucus, You
told Mr, Temple that he was going to have to express his
perscnal feelings,

A I said == I think I indicated in my opinion we
shouldn't try and negotiate any further, absent a fairly

comprehensive discussion of what was going on in the legal

arena., Mr, Youngdahl kept expressing a need to rush through

that part, You know, all right, let's rush throuch it,
let's spend a couple minutes and renegotiate, And we
kept saying, listen there's an awful lot that's gone on,
and vou've got to tell us what's cone ocn. We don't know,
and we can't necotiate unless we Xnow,

Q And that would probably explain why he reports
that Dow insisted that we fcllcw the attached agenca?

- L .
A That's zight

~ - Y - N . - - 4 -
. And Youngdalhl wants to £inish the items listecd
- - ~ 2 ] & .49 - -
in Joe Temple's letter of July 5, 13762

. o~ # ~ -
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A No, it says in the letter received July 9, 1976,

Q Oh. That was the June letter that Mr. Temple
sent?

A I assume so.

Q Okay.

.Let's jump back to .. caucus now. So what
essentially came out of that caucus? What was the decision
that Mr, Temple announced, or the course cf action?

A He said he wanted to ¢ back in and express his
decision, what he would say if he were asked to testify,
and he felt he ocucht to let them know at this point,

Q Now, Mr, Youngidahl's notes indicate that when he
came back he suggested that  the matter was highly
confidential and that Consumers Power Company participation
should be restricted.

Was that discussed in the caucus?

2 I notice the name in Mr, Youngdahl's memo of
Carl Geisel, who was a member == as I recall his position,
he had something to do with steam rates, or scmething. He
hadn't been involved in these discussicns. And I think
oy impression, Mr., Temple wert off to talk with Mr.

Youngdahl, and I think the inpre

1)
n

ien was just noet %o nave

hat perscn frem Consumers Power in the room when he

communicated with the negotiating team €£c necotiate.,

-~ .

Q Ch, because he was not a memper 2f tne
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negotiating committee?
A That's right.
Q Now, you say that Mr. Temple went off to talk
to Mr. Youngdahl?
A Yes.
Q Did he have a ccnversation with Mr, Youngdahl
before they met with Hal RKeeley and Youngdahl?
A It was just saying, you know, let's meet again.
Anéd my impression was it lasted just about a minute.
Q Okay. I'd like you to read the fourth paragraph
again in the September 13 memo.
A Starting with ==
Q *Temple then proceeded to identify..."
MR. CHARNOFF: 1It's the September 14 memo of the
September 13 meeting?
MR, OLMSTEAD: Yes, the memo is dated September
14,
MR, CHARNOFYF: You just called it the September
13 memo., That's all I was ==
MR, OLMSTEAD: Ch, I'm sorrv.
(Witness reviewing document.)
BY MR, QLMSTEZAD:
Q Is that, in youy opinion, an accurate surmarv
of what Mr, Temple tcld Consumers Fower?

S No,

* m— ] . -~ y
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Q Would vou explain what it is that vou feel is
not accurate?

A The sentence starting, "They felt certain, anc
we agree, that Dow would be forced to testify in the
upconing public hearings.”

The whole conversation was from Mr. Youngdahl
to Mr, Temple, you're going toc have to testify, Joe. And
I don't recall us discussing that one way or the other.
But they kept saying to him.

The part about Joe Temple wculd be asked about
Dow's position regarding the facility by either the NRC
er the intervenors, that's accurate. And Mr. Youncdahl,
as I think is reflected in our notes, said a number of
things, One of which stuck in my mind was what are you
going to say, Joe, when they ask you how do ycu like doing
business with an incompetent utility?

It was that kind of thing,

So then it goes on to talk about, in light of
this, the Midland Division manacement have scent the
last several days or weeks farmulating a position. And
then he lists a number of items, And Joe had some precared
notes that he spoke from in telling Mr. Youngéahl what
our pesition was, and why we reached it., And I cuess =-
I recall he stuck to these notes. I den't now whetler

this is an accurate rendition of what he said.

s Fodewai oH 1
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Q But it coculd be?
A It could be.
Q Okay. You mentioned that vour reacticn was to

ask Temple the guesticn: What are you going %0 respeond

when they ask you how do you like dealing with an incompetent

utility? The words, "incompetent gtility,® did Mr, Temple

feel that they were incompetent?

A Those were Mr., Youn dahl's words to Mr, Temple.
Q Oh, those are Mr, Youngdahl's words?
A Those were Mr. Youngdahl's words to Mr. Temple.

MR, CHARNOFF: Let's go off the¢ record.

(Discussion off the record.)

MR, OLMSTEAD: Back on the record.

BRY MR, OLMSTEAD:

Q I'1ll paraphrase what I understcod you to tell
me, and you tell me whether that's correct:

I askea you who said to Joe Temple, "What are
you geing to say when scmeone asks you in the hearings, how
do you like dealing with an incompetent utility?®

Ané you told me that Mr, Youngdahl had asked

that as a hypothetical guestion to Mr, Temple.

A That's correct.
MR, CHARNOFT: Thank veu,
THE WITNESS: Along with scome cthers that 2

think are in cur September 13 notes,

— ”
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BY MR, CLMSTEAD:
Q In your opinion did Mr, Temple have concerns with
Consumers management?
A In what regard?
Q In terms of their eccnomic, financial competence

to manage the project.

A You want my impression of what Mr, Temple was
thinking?
Q Right. I want you to just give me an impression

of what you felt his attitudes were.

MR, POTTER:. In those two a.eas, economic and

f£inancial?
MR, OLMSTEAD: Well, let's back up.
BY MR, OLMSTEAD:
Q. I assume that Dow's primary concern with the

whole Midland project was essentially not a health and
safety matter, and not an envircnmental matter, as far as
the nuclear plant went; but, rather, an economic natter:

(1) where are ycu going to get steam at a
reascnable price across the river, and

(2) was Consumers going to get the facility built

()
o
»

reascnable price acreoss the river.
Is =hat fairlv accurate?
A No, chat's just one of the concerns There

were ctl.ers.

‘p ] ’ -~
ez Fezeral c”esoriers, ne
dda NORTH ZAPTOL STREXTT

T 108 2 1

202 JaTI7T00



i

10

1"

13

14

18

16

17 |

8

19

)

-~
‘-

~-
-

v
-

75

Q Well, what would 1 say were the prima:ry
concerns?
A The primary concerns were the reliability of

Consuners rower as 2 supplier.
Q Ia other words, the cunstant flow of steam

across the river?

A (Nodding affirmatively.’

Q That was the paramcunt concern?

2 Well, I don't know, Are you asking my impression
or ==

Q Riche,

A == Mr, Temple's, Or ==

Q Your impression of the Dow Midland Divisicn

position, to the extent that it's expressed through Mr.
Temple. |
A I think they all had some w2ight., Again, if

I could go back to that September 8 c.icument, thgt's the

best expression I can recall of cur concerns at that tinme.

Q Okay. Well, lecoking at the Younccdahl memo,
thers are several concerns there which may be all or may
nct be all 2f the concerns, and may not be exactly as Mr,
Temple expressed them, 32ut number © is "Sweezing in a
auclear sentiment.®

You wouldn't sucgcest; would vou, that that
concern was as imporeant as 1 and 2, which is iasreased

T ” -
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capital costs and lengthy delays, would you?

2 o, I wouldn't.

Q So there were scme cf those concerns that were
more important, one of which was the economic ability of
Consumers Power to fulfill their contract cbligations?

A Yes, And others.

Q Okay. With regard to that particular issue,

would you have an opinicn as to how Mr., Temple felt about

it?
A Their economic ability?
Q Yes.
A I think he had some questioas as to whether they

could continue on with the pace of capital construction if
we went into double digit inflation again as we had in
1974 or 5, whenever Consumers first had their financial

problems.,

i
Q Okay., Now, in the last paragraph of the September

14 Youngdahl memorandum, there is a discussion of the

fact that Mr. Temple had asked Paul Oreffice to review the
Midland Division positicn from a corpcrate standpeint, and
there's a sentence in there that savs, "This was done at
Dow's bcard meeting on Thursday, September 3." And then

a discussicn about the 2card arvarsntly spent tine, and t=

-
-

HY

they sugcested the review. Now, is this just a

i
H
0
f

- -
- — .- -—

reflecticn of what happrened, or was %there a mentiscn ¢

wne

e : ] . e {7
CTCE. JLaetal SNepotiets, Jne
Add NORTH SAPITOL STREIT
WASKHINGTON, 2.4 10001

== 308 219



10 |

1"

12

13 |

14

18 |

6

17 |

19

18

7?7
bow board having met?

A Well, I can answer that, but I want to condition
that by saying since I was a counsel in this thing there's
been testimony, and the rest of that I can't distinguish
out.

There's a normal board meeting on the first or
second Thursday == I think it's the first Thursday =-- of
the month, and my recollection is that Mr, Oreffice
¢iscussed something at that meeting. I don't know what it
was.

Q Now, the date of Board Exhibit 1 is what?
September 3, I believe.

A Yes.

Q And I believe Mr, Oreffice testified that Mr,
Temple hand-delivered that letter to him cn the evening of
September 8.

MR, POTTER: I don't recall that there was any
time specified. Hand-delivered I recall.

MR, CHARNIOFF: Ye:, the hand delivery I think
was right, but I don't recall the statement that it was ia
the evening.

MR, OLMSTEAD: But at any rate, M>, Oreffice
Rad it in #ime for a Thurscay boari meeting cn Septamier
9, ané couléd have reviewed it wisth the zocaxd at that time?

THE WITNESS: I den't know when he got it., The

= 7/ . - .
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memorandum is dated September 83, and I don't know if he
had it on the ==

BY MR, OIMSTEAD:

Q Okay, but it is pessible that he could have
raviewed ‘.t at the board meeting?

A It's possitle.

Q And it is possible that Mr, Temple could have
told Consumers Power that the board had knowledge of his
pesition?

A T think there's a telephone call, a memcrandum
of a telephone sall, in which that's stated, tetween Mr,

Temple and Mr, Youngdahl.

Q But that would have occurred after this meeting?
A It was a telephone conversation on the ld4th,

I believe.,
Q But that telephone conversation'relates to w..at

the new corporate position is, isn't that correct?
A {Pause.)

Q We'l, let's back up., I'm concerned about

September 9, not Sertember l4, and whether the Dow corperate

board was informed of Temple's pesiticn, to the best of

vour Xnowledce.

A I have no cerscnal xnowladcs.,
Q No rersonal knowlecce of that, Ckav.
A I£ I could, I'd like t2 gc back to that paracraz:

‘- ’ . -
otce- Tederal c<emeriivs, Une
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where you asked me whetnher I agreed with everything in
the.c or not, One thing I didn't comment on, and that's
the sentence that, "They have concluded that the Midland
project is no longer in Dow's best interest.,® I don't
regard that as an accurate statement of what they were tolé.j

Q Okay. How would you characterize what they were
told?

A I would characterize that by both referring to
the notes from which Mr., Temple spoke, from our meeting
notes, and by this one paragraph in the September 8 letter.

But I Juess basically what our meeting nctes
reflect is what they were told, which I don't believe was
that, ;

Q Okay.

Now, getting back to the board meeting, over
on nage 2 at the tcp of the pace, it says:

"In Temple's crinion there was no reasoa to

change the.ir position.”

Now, do you rec<ll that at all? Dces %hat really
mean that Temple's positicn at that time was that there
weuld te no reason for the Dow corporate boar:i £o chance
the position, or '@ ~aat == what 2iéd Mr, Temple indicase
in that regari?

A My uncderstancding of what he's refersing =0 is

when Mr, Temrle came Sack and said, we've caucused, we've

: T 7 . /
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listened to what you had to say, and there's nc reason why

we would change the opinion that we've communicated to you

today based on what vou've told us.

Michigan Divisicn cpinicn.

Q

A

deposition was recessed, to be continued at 1:30 p.m., *his

same day.)

As a result of the caucus?

The initial part of the meeting.
Okay.

MR. POTTER: Off the record.
(Discussion off the record.)

MR, OLMSTEAD: Back on the record.

All right, let's break for lunch.

Our opinion, the

(Wwhereupon, at 12:20 p.m., the taking of the

| o— F] ’,
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(1:00 p.m.)
MR, OLMSTEAD: Back on the record,
DIRECT =XAMINATION (Continued)
BY MR, OLMSTEAD:

Q We were discussing the Sertember 13 meeting
between Consumers and Dow before lunch, and I note that in
the September 14 memorandum £rom Youngdahl to the files
that he indicates that Dow had represented that trey were
going to review the Midland Division position over the next
20 days. i
Was that the time frame that they had anticipated |

for the review?

A As I recall it was, yes. That Dow had anticipatedr

Q Now, subsequently Dow finished that review up
in less than a week, as near as I can tell. What precip~

itated the new . .

A If I recal., ~was what Mr, Renfrow told us at
the llst meeting as to iis needs to have a positicn by a
certain date, because the hearings were going to start I
think the Sth, §th or 7¢th of Cctober.,

Q OCkay. Then the Ycungdahl memorandum goes on
to sucgest that Consumers asked severa' cuestions, and
cne 2f those was whether Ccw wanted Consumers %2 suscend
exzerédisures to Dow's account, I assume is whast thev mean.

7 .t f 7
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A During the aext 30=day pericd.
Q And then it says, "Joe replied that it was
entirely up to Consumers."”
Do you recall that exchange?
X I recall an exchance. I don't recall it as
being that way.

As background, either in something that Mr.

Temple told me after talking to Mr. Youngdahl on the phone

before this meeting, or during this meeting == and I'd
have to refer tc the notes =-- but at some point, Mr,
Youngdahl said to Jce, or said to us, that the decisioun
te continue construction was a day-to-day kind of a

situation, and at scme point == I can't remember where --

I had the opinion that the engineering and construction

side ¢of Consumers was arguing for continued censtruction,

and they indicated the lawyers were arguing it a different

wavy.

But at any rate, it was in the context 0f ==
I'é have to look at the l3th meeting notes to recall
whether we had discussions abcut what's the construction
schedule, are ycu guys ==

Q Do you have the l3th notes?

(Document handed to the witness,

I guess we'éd better identify those for the
recorsi, what he's looking at.

7 g § o °)
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MR. POTTER: Mr, Nute, in attempting to answer
the pending question, is now referring to a copy of the
September 13 meeting nctes that were prepared by Dow
Chemical Company, and he is now at page 6.

MR. CHARNCFT: Could I see that document for a
momeat?

.Jr~cument a:inded to Mr. Charnoff.,)

MR, PUTTER: No you still remewber the pending

TUE WITNESS: Yes. On page 6 there is some
preliminary discussicn, and then at the middle of the page

it refers to conversations by Consumers, which I can read,

OF o « »
BY !R. OLMSTEAD:
Q Whatever you feel.
A ~t says:

"Consumers said they were not trying to give
Dow a level of cenficence and are nct suggesting
there are no problems. Consumers has only said that
Consumers plans to continue with the project. The

recommendations ¢f Consumers manacement to their

becard of directors to continue with the project haven':s

changed yet. Hcocwever, this could chance if %She
informaticn changes ugcen which the decision to
coentinue constraction was mada, Consumers conclucded

P F O Ve 4
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that it's a scary world."

I think perhaps there was a telephone conversa-
tion that preceded this l3th meeting that Youngdahl commun-
icated that it was a day-to-day decision cr something.
Mﬁybe I got that £from reading the notes, or from some
conversztion I had with Mr, Temple, But this was along
the same lines.

Q But did they ask you whether you wanted to
suspend -- whether Dow wanted to suspend expenditures to
their acco .t?

A It wasn't to our account. Thay said, you know,
what shall we do? Should we keep on building? And we
said, that's basically your decision.

Q Qkay. Then it indicates that you were asked,
for example, did you intend to break the ceontract. Was
that asked?

A That's right, it was.

Q And it indicates that vou at that point said

that there was a valid signed contract.

A That's right. It appears in our nctes, thas
conversation.

Q Was that your legal cpvinicn?

A Cur cpinion was there was an existinge constracs

tihat Consumers may have breachecd., We wers treatinc the

centract as in effect until we decided what we were geing

” - 4 3 7
&ce . Jezeral cXepetiers, Unc
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to do akout it,

Q That was your opinion?

A That was my corinion.

Q And that was also the Dow Divisicn's ovinion?

A Yes.

Q And that was Mr, Hanes' opinion? Had he reviewed

the contract at this point?

A I don't think he had,
Q Was that Mr, Wessel's opinion?
A Yes, I think == you know, we may have felt

differently about whether there was a breach or not, and

how scvere the breach was by Consumers, and in that context.

But with what I just stated, I think he would agree with

that,
Q "We" referring to ==
A Mr, Wessel and I,
Q Which cne of you felt more strongly that there

was a breach?

A Well, I think we felt differently, There were
differenc reasons for believine that shere was a breach.
And he felt strongly about cne theory, and I felt zorongly

- .-

-~ L/ *Y ™ . 3 -
" Nell, what was vour theor:

3
= N .
A There were a2 number of thincs,

Was more concerned abcut the misreore

n

entaticn asgect of

b = 7 » . ;
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some of the things that had gone on.

Q In the prospectuses?

A No, in the 1974 contract negctiations.

Q Specifically what misrepresentations were gecing
on?

A There'd been a lot of discussion or some

discussion .n the 1374 renegotiaticn contracts about when
Consumers estimated they would have their units on line,
and 79 and 80 were the dates that they were talkinc 1ibout.

Q Were these negotiations that ycu earlier tola
me that you got in on the tailend of?

A Yes, only reading this from the notes and from
my conversations with people that were involved: 1I don't
have any first-hand knowledge, but it's my impression from
talking to the pecple investicating this thing, that that
was 6: concern because the contract was signed the end
of January,first part of February, and I think in March or
April we signed a new consent order with the Michigan Air
Pollution Control Commission that was based cn those dates,
and we were going ts do certain things by the dates,
because we'd just sicned that contract with Consumers.

Q And vou felt that at the time Consumers Xnew
thcse dates wers not gooé?

A Zes.

Q At the time they signed the contract?

ddd NORT™ JAPITTL STREXIT SU

WASHINGTON, 2.5 20000
202) 3473700
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A Yes,
Q Do you have any documentation on which to base

that belief?

A Yes.
Q What might that be?
A We conducted cross-examination on a rate case,

a separate case, where Consumers had put up a Mr., Mcsely

who had ueen involved in some of the financial dealings, and

who was retired at that time, or about to retire, and we
cross-examined him, or the attorney representing Dow
cross—-examined him, on the basis of when did they start
planning for the construction cutback that cccurred in the
74=75 period. And he testified they started their planning
in November of 1973, and I think also in discovery there
are scme Consumers notes of a meeting of the Consumers
Power Company board in January of 1974 where there was an
indication, to my mind, that scme of that planning was
going on prior to signing that contract.

Q Okay.

New, what was Mr, Wessel's theorvy?

A I think his theorv was on the sc-called hest-
efforts clause.
2 Now, in asking =0 go intc renecctiation of z:ae
conTract subsequent <o the 74 amendmenzs, and sarticularly

. : 3
-3 Teetlngs 1n tile early cart o

-~ - - -

1376, as part c¢f the

"
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negotiating posture of Consumers Power, were you using the
possibility of litigation as a bargaining position to get
concessions from Consumers?

A Well, let me go back.
We wrote L.e letter that started negotiaticns,
talking about taking a commercially irreversible step
through this litigation. I think our preference was much

more towards negotiatien.

A couple of times in connection with this problem=--

the statement has to be placed in perspective == I think
perhaps the first was in a conversation with Mr, Graves,
where he said, well, you guys have said you're going to
sue us. And we said, no, we haven't said that at all, and
we referred him back to the letter saying we didn't like
ycur assurances, but, you know, we're geing to continue to
monitor the situation.

And a couple of times that came up, and we said,
no, we've never said we're going to sue. We just said we
den't think vou gave us adeguate assurances, ané we're
going tc monitor the situatien.

And then we went into these necctiations, and
one of the thincs that Consumers wanted was a so-called
legal clean bill cf health, which my understanding was was
tec get tiis statement out of all their prospectuses. Thevy
seemec to feel that it was hiadering their abilitvy to raise

oiles: © dusal cRameveins e - 308 231
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capital., I didn't == you know, after the first one was cut,

it didn't seem to. So I den't know if == they never told

me what the problems were. But that was my impression of

it. i

As far as litigation was concernec, that was

the only discussicn, is they wanted to get that out of

their prospectus, ;
Q Did your feelings that Consumers was misreptesentﬂ

ing the construction completion dates in the 74 negotiaticns |

affect your attitude in these negotiations? !

a Yes. i

Q Did that le:d to scme acrimony between you and
Judd Bacon?

A I don't think acrimony. I think it just caused

me to have a healthy skepticism of any data they gave us,

or any information.

Q Did Judd Bacon ever ccmment about that? |
|
A About? @
Q That he thoucht you were being tco skeptical,
or ==
A Not to my knowledge. I think that was just an

internal skepticism,
Q Okay. Ffollowing the Court 2of Appeals remand
in 1976 did you feel that vour cositicn as to the breach
£ contract by Consumers, or did vou feel that your pesitiosn

(- ’ - -
rce. Jeaderal oXesettes. Lne
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fcr any other reascn in the renecotiations would be
stronger, your bargaining position?

A We had discussicn about that, that they would
probably want to have a negotiated contract before they
went into the hearing.

Q And with whom was this discussion?

A It gould have been the negotiating team. It
was just not an extended discussion., It was in talking
about the impact of this thing. Somebody might have said,
well, I think they'll be == you know, more desiring to
negotiate with us finally than they have been. We had
a lot of frustration in this, of trying to negotiate and
not getting anywhere, and it w2s from the point of view
that they now have a rezson to negotiate.

Q So you felt your position Qas stronger in terms

of those negotiations, should you chocse to go forward with

those negotiations?

A Yes. .

Q Did you have any discussions about takinc the
cptimum advantage of that new develooment in necotiations?

A Not at that point. I think my positicn was at
that soint that, vou know, that Zfoesn't make any difference
to me. TRhere'' so much we don't knew about the suscensiosn

fearing. Anc cne cf *ze sther urctlems was =hat ==e finmal

cost ©

the slant, we had had a number 2of Zdiscussions

’ ! ’ -~ Ped
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at the negotiating meetings about what we called retrofit
items., Consumers had told us that there were a number of
items that they had before tile NRC that the NRC had to rule
on, things that had to be built into the plant or didn't
have to be built into the plant, and that a change in any
one of those, without specifying what it is, could markedly
increase the cost of the plant.

S0 == and they indicated the NRC was about to
rule on those fairly soon, in the summer or £fall of that
year., So even ‘nough we had gotten a cust estimate, we
édidn't know how reliable that was., It was Juit == we
really wers just isclated, and didn't know what was going
on.

So it didn't make any difference, in my mind.

If Consumers wanted to give us everything that we wanted
at that point, we would have been very skeptical as to why,
maybe they knew something we didn't know about the future
of the plant,

Q Now, we'll go into transactions betiween you anc
Consumers in greater detail, but as you moved aleong toward
he suspensicn hearings, and things began ¢ clarify
themselves, 2id vcu then feel that vou cculd use the Dow
position to advantage in these cr the suspension learincs,

- ~ . - -~ : ™ s e -
=2 acvantace .2 necotiasions between Dow anc Ccnsumers,
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the project?

A I think that you could make that assumption from
the way Consumers reacted on the 1l3th, the way they wanted
to negotiate everything and sign everv* ‘ng. We sat down
and calculated that we would negotiate «id get what we
wanted? No, there were still too many things up in the air.
There were a lot of emotions. Once we had been through this
corporate review, and so forth, a lot of other things had
happened.

So it was my feeling at that time that as long
as the hearings were going on, thz: we were not going to
negotiate anything, for a variety of reasons.

Number one, all the documents had to be turned
over. People were testifying.

S0 I never sat down and said, hey, this is really
great, and now we're going to get what we want in the next
two months, Because ==

Q 8y the spring of 1977, though, you were

negotiating again, is that correct?

(8]

A Yes., There'd been a meeting in Jantary, and
den't know when the next cnu was after that.
Q Anéd the susrensiocn hearincs were still ccinc on?

A Well, there was a meeting in Januarv, bu

-

(f

was just a complete Sreakidcwn detween the two parties.

mean it just was a bad meeting, anéd I don't recall when

L
L
12
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next cne was after that. I think it was sometime after
that,

Q The breakdown in January, would you attribute
that to the row over the Temple testimeony in the suspension
Proceedings which you had just completed?

A On our side, I would attribute it to getting one
of the things == one of the things that was discussed was
can Dow get cut of this at a certain date, either walk away
Or pay its share, or for whatever reascn, but can we choose
ancther alternative. And that's the meeting where Mr,
Youngdahl said, well, for $400 million you can.

And that was regarded on our side as just no
meaningful offer at all, and things jusc-broke down.

Q Ckay.

MR, REYNOLDS: What was the date of that?

MR. OLMSTEAD: That's after January '77.

THE WITNESS:  I'd have to g0 to the notes for
the exact date.

BY MR, OLMSTEAD:

Q 2ut then vou had further meetings before the
hearings concluded in May of '77?

A I can’t recall, offhand. ‘= scme seint ia this
Mr, Miller reclaced me on =he negotiating taam, so I éen'=

xnew.,
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£iles of Youngdahl, there is on the second page at the
bottom a notation that says: T
"Ser~ember 14, 1976. He reports that he reviewed
the Dow position with other officials of Consumers Power,
and that Judd sacon is to draft contractual language to
permit third party sales, which I will send %o Dow, and Jim
Falahee is going to do a legal review."
:ad %hen it says: "Judd Bacon to contact Nute,
and I will contact Temple, to see what additional infermationi
we can gain."

2id Judd Bacon contact you?

A Yes, ha did.
Q And what information did he ask for?
A I have a long memorandum of that telephone

conversation. I'd have to refer to that. |

Mumber 1, he was talking about the language that

he was sendinc to allew third parties to bry ==

Q Which Dow ‘had no cbjection to, as I understand?
A Notc in the cocntext of negotiating., It was

scmetbing he gave up to get something else,
Be asked me again if Dow intended %o breach the
contract, and I told him we 4id not. Ané he asked me

-

xactly what had Temple saiid at the meeting of the l3th, azné

.-

©

I think I read the lancuage &2 hin.
It's in mv draft of the actes. Ze talked a lot

’ 4 o p -] 7
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about scme of the proceedings that were goinc on. 1I'd

have to refer to the notes,

MR, CHARNOFF: Excuse me. Is there a copy Of ==

has there been a ccpy of that memorandum made avai .able?

MR, OLMSTEAD: I have scme memcorandums. I doi't

know exactly . . .

THE WITNESS: 1It's been given up in discovery.

MR, OLMSTEAD: 1I'm sure it has.

MR, CHARNOFF: What was the date?

THE WITNESS: September 17.

MR. OLMSTEAD: I have a memorandum of a phone
conversation lere. Let me see if that's it,

Is this it?

THE WITNESS: VYes, that's a page from it,

MR, OLMSTEAD: Well, the other page is behind it
there, I think,

TEE WITNESS: Oh, okay. Yes, that's it.

MR. CHARNOFF: Could I ask ycu, Mr, Potter, *=o
supply us wi b a copy of that?

MR, POTTER: Sure.

Mr, Nute, just to clarily for the record, is it
correct that's a 4-cace memcrandum which is uncdas=ed?

MR, OIMSTEAD: I think that cnce urcn a tize
there was a date ur hrere.

MR, CEARNCFT: Oh, we have #=ha+,

’ -4 . ~ P
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MR, OLMSTEAD: Was this the date?

THE WITNESS: Yes, it was,

MR. CLMSTEAD: The date at the top in handwritten

notation is 9=17, I believe.

MR. CHARNOFF: It says,"Notes of the Conversation

between Judd Bacon and Lee Nute,"” on the first line?

THE WITNESS: VYes. 1It's five pages.

MR, CHARNOFF: And it's what date?

MR. CLMSTEAD: I believe it's 9=17, 1Is that
your recollecticn?

THE WITNESS: I think that's right.

MR. CEARNOFF: I see something here, but I can't
read it, Thank you. I do have a copy of that.

BY MR. OLMSTEAD:

Q As long as we're on this memorandum, vsu might
lock at the bottom of page 3, there. At this point there
is clearly a discussion betwee.. vou and Mr, Bacon as :0
Mr., Temple being a witness.

I gather at this time nobedy had suggested that
Mr, Temple was nct the aprropriate person £o be & wi=ness?

A I think this relates to Mr. Youngdahl's comments
on the meeting cf the l3th, that Jce would have &5 =sg+isy
have =c testifv?

A I den't knew where vou . . .

/ : J . - g
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Q I was asking for vour ==

A No. Mr., Bacon was a little unclear as to Mr.
Temp.e's comments at the meeting.

It says, "Mr. Nute explained that Dow was aware
that somecone would probably be called as a witness,
mest likely Jce Temple, and if he were that based on
the knowledge of the facts that he presently has,
this..."

and then I read what he said at the meeting as to what I,
Joce Temple, would say. So I said that.

Then when Mr, Bacon indicated the witness would

not be asked, and so or. and so forth.

Q Ckay. And, to follow on where you were reading,
he said, 'Here are your conﬁracts that are still in effect.
Are you going to take “wo million pounds of steam £from the
plant?"®

Later on in the meeting minutez .t becomes a

matter of some discussion between you ard Censumers and

Mr, Wessel, as to what's relevant and wrat's irrelevant,

MR, POTTER: Within the fra.ework of this
memcrandum?

MR, OLMSTEAD: Within the framework of what the
witness is going to testify to at the heariae, Mr, 3acosn,
ina this memorandum, says that nRe's more than likely gocizng %o
testify, here are your contractis, thev're still in effece,

“: r . -~ -
c-;c:- Jedetal cKegotiers, Une
Add NORTH TAPITTL STRLXT

wa.m:;c:,:-; 2000 5 U 8 2 4 0



98

are you going to take two millicn pounds of steam, Namely,
the legal theory that if there is a valid conciract between

Dow and Consumers, that's all that the Licensing Board
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needs to know that's relevant . cn the issue of need for steanm.

Q

8Y MR, OLMSTEAD:

Was that a view that you came tc share with

Mr, Bacon with regard to the issue which was appropriately

before the Licensing Board?

A At what point? ;
Q Before the November 30 testimony of Joce Temple? |
A Well, with respect to ==

Q We'll g« through each meeting, meeting by

meeting, later.

But I'm just asking you in terms of ysur

own legal theory of what was relevant for the Licensing

Board.

This is the first statement I've found of Consumers'

theory, and I'm asking if that was a theory that you

subsequently came to agree with?

A

Q

central ccocncern for the Licensing Bocard, th

The theory was that Jce Temple's . . .

== personal views were irrelevant, that the

was is there a valid contract to take *he steam Sr=nm

Consumers' nuclear zlant.

A Well, I den't kncw abcut the last cart cf =ras,
as to what the central ccncern cf the Licensing Scard was.
3ut it was my cpinion after the livisicn was coverruled zv

‘-. y + ~ /’
STCe. Jeagtal SNepottets, Jne
a4l HORTH TASITOL STREIT
WASHMINGTON, 3.2 20001
202! 3473700
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the board that the Dow position was that put forth by the
U. S. Area bocard. And that was what the relevant peosition
was, not == you talked about Joe Temple's perscnal =--

Q So let's take this particular position, then,
because over on the top cf page 4 you said that you viewed
the contract as disadvantajeous to the Midland plant
because =~ the current contract is disadvantagecus to the
Midland plant because of the uncertainties, and the Air
Pollution Control Commission, and those types of things.

A No, that's not what I said., It says:

"Explaining Mr. Temple's feelings, !r. Nute

felt he vieved,.."” == meaning Mr., Temple. I'm

explaining agc.in ==

Q Okay.

A == why Mr. Temple reached the conclusicn that he
aid.

Q Ckay. Now, had this same conve-sation with Mr,

Bacon taken place after the Dow corporate bocard met and
overrcde the Michigan Divisicn, what would your reasticn
have been to that statement?

A New, which

The cne cn the botteom of pace 3.

O

b
5

think it would have gone acre than thas., =

-
————

that wnat was relevant was what =he U. 5., Area bcar:
decided and directed us %o d¢, Which was mere than =ha= as

: A e ¢ D ”
orce. Jederal SReporiers, lne
ddd NOR™W CAP'TOL STREET

WASHINGTCN, 2.4 20001 r) 42
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contained in that statement,

Q Subsequent to the Saptember l4 meeting, there
was another meeting the next week, September 21, That was
the first time that any Dow personnel, to your knowledge,
had another meeting with any Consumers personnel relative
to this matter?

A No, the review team was meeting with Consumers
people 2ll during this pericd. I knew that. I don't know
on what days they were meeting, whether it was before this
or right after this. But there were a number of meetings
going on.

Q Okay. What was the next meeting that you
attended with Consumers?

A That was the 21st.

Q Now, you have some nctes of that meeting, do
you not? Mr. Klomparens tcok notes at that meeting, Mz,
Hanes took notes at that meeting. Ané vou've reviewed those
notes in preparation for these depositions?

A I've 1aviewed my nctes, cbviously.

Q Well, but cne of the arguments we had vesteriay
about whether you were going &0 be in attendance was tha+s
you were going to assist !Mr, Potter, sc I assume you
reviewed things which ==

A I mean I know what's in the nctvc-. ves. sus *

thcucht you were talking abcut just cefors I came in rers.

-

- gu— y ’ -~ I,Ar
Crce . Jegdetal SRzpotiers, Unc
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Q No, I mean in preparation for whatever it is that

we're going to be doing here.

A Yes.
Q In this proceeding.
A (Nodding affirmatively.)

MR. POTTER: O0ff the record.
(Discussion off the record.)
MR. OLMSTEAD: Back on the reccrd.
BY MR, OLMSTEAD:
Q In Mr., Xlomparens' notes, there is a statement

to the effect tnat if Dow takes its position, the NRC

|
)
|
|
\
|
|

will suspend construction of the plant and, as a consequence,

Consumers might ultimately lose its-construction permit.

Those statements are attributed to Consumers representative
A (Nodding affirmatively.)
Q Was it the cpinion of you or anycne else, but

primarily you, did you at that date have any opinion as to
whether that was a truthful statement or not, or if that
was a reasonable ccnclusicn or not?

(Pause.)

In cther words, up %0 this time == let me back

-0 - -

anéd I guess wha- neec to Xnicw is: Is this the Zirst =ine

1T Yer

you really got any lanfcormaticon Srom Consumers as %2 she

” = 7 B - -
&Y .- Jeaeral cNeporiers, Jnc
hd NCRTH SAPITEL STREDT 3 U 8 2 4 4
WASHINGTON, 2.4, 10001
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meaning of the remand proceeding and its effect on Dow=
Consumers contract?

A This is the first time %hey sat down and
explained what the remand hearing was all about, other than
what Judd had talked about in the conversation we'd had
on the telephone.

Q As a result of that meeting, did you have an
ecpinicn on whether Consumers might ultimately lose its
license, or had you: opinion changed?

A I gquess my opinion going in was more from the
cost-benefit analysis, and what's going to be the effect of
doing the cost-benefit analysis, given all the costs and

given scme of the things that we had asked for in the

negotiations, whether there would be changes in the contract,

that if they'd been given, would it affect the cost-benefit
analysis.

And I was locking at it primarily frem that point
of view.

Then they came out and said what's reflected
in my notes, and it was just looking at it in a different
wav,

Q Okay. Xlecmparens' nctes also indicate that Jinm

Falahee of Consumers Power, mav have saii that Cow weuld
have a hell ¢f a lecal rzrcblem, Was this the ZIi

that vou had had any == in the ccurse of negotiations <= any

cz“ﬂ T‘-.l"’ -~ i “’: , rg /7
CL- JLagzal CNegotirts, Jra
ddd NCATH ZaPTCL STREIIT
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feedback from Consumers' side of che negotiating table, that |

they might sue?

A Yes.

Q This is the first time?

A To the best of my recollection.

Q But Dow had made such statements earlier than
that?

= That we might sue them for breach of contract?

Yes. I may have misspoke mysel:, Sue them for breach of

contract. There'd been .his whole discussion since 1375

as to, you know, pursuiig other options, or necotiate rather |

than do something else. And that we viewed the fact that
they == we had some reservations as to whether they had
breached the contract or not,

I don't think we'd ever saic we were geing to

sue you., I can't recall that.

Q Well, I suppose one wouldn't necessarily have to

say, "I'm going to sue you," but one could say, "If you
den't negotiate in good faith with me, we'll have to have

Teccurse to whatever legal acticns are availatle to us."”

A I never said that,

Q I shew you Intervencrs Ixhisisz Numser 7 which
is the Xeeley memcrandum of March 4, <2756, and asxk veu %o
look at pace 2, item 3.

A That, acgain, is referring %o that statsmens thev

7 (= J # S 7
oce - JTedezal cReportizzi, lne
dds NORTH ZAPTTL STREXDT ‘16
/&
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have in their proxy, starting with the conversation with
Mr., Graves, and then mention thereafter that you guys are
going to sue us, and we kept saying, no, that's not what
we said at all.

And it's very, very clear that we had never
threatened them in that sense.

Q Well, if you made it so clear, why did they
keep bringing it up?

A I don't know, They didn't like it in their
grospectus, and however they framed it in their prospectus
is how they framed it. Whether troy talked abcut a threat
of litigation in that comment in there, I don't know.

But that hcd been brought up on more than one
occasion, and we told them no, i%'s not our present
intention to bring the contract into litigation.

Q Even though i+ wasn't your present intention,
if they failed to negotiate with you you might have had
to have recourse to that?

A That was a possibility.

Q So that had to be one of the reasons, I think
vou agreed earlier, that one of the reascns that they migh

well be necotiating, is that they didn't want to be suec?

- - - -5 - b3 b‘ - . 2. | "3 - -
MR, POTTER: I think that calls ZOr specu.latlon
2 - N
- —— - - - - - - e B
on tae gart oo e Withess. -~ Gbject on that STounc.,
™me WITNESS T & ! - - 3 -
e Maslisd I cen't Xnow what was 1n Slelr

o 4 ’ ’ -
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questions they may have, as was Mr. Burroughs on the
technical side. I was on the economics side.

So I was in and out of a number of meetings,
depending on what they wanted to talk about.

Q Were you aware of any feedback ‘rom the Dow USA

board concerning the Midlané Division recommendations before

the review was ordered, or during the peridd of the review,
before it made any recommendations?
Was there anything coming back down through
channels to indicate what the board's position might be?
A I don't think there was., I wasn't aware of it.
Q Okay. Let's go to the September 21 meeting.
What was your iépression of Consumers' reaction
after that meeting, or during that meeting?
MR, POTTER: Reaction.to what? There were a
number of subjects discussed.
MR, OLMSTEAD: I just want a feel for the

relationships betwcen Dow and Consumers. Were thev getting

worse?
TEE WITNESS: They sure were, after that meeting.
BY MR, OILMSTZAD:
® Okay. That's even werse than they were alter

- -

the Sectember 13 meetinc?
A Yes.

by | CRARNIOTE = } : 33
MR, CHEARNCET: After which meeting &id thev

1¢]

e
- -

e f . ~
e o JAgtal SKeberirts, ;"'.ac.
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worse?

MR. OLMSTEAD: They got worse after the Septamber
13 meeting. That's the meeting where Mr. Temple == Mr, uute
is nodding yes. Then they got worse aiter the Septembcer
21 meeting, which was the second meeting.

THE WITNESS: That's correct.

BY MR. OLMSTEAD:

Q Then we go to the September 24 meeting.

Now, these two meetings, was it your recollection
that both of these meetings were requested by Consumers
Power, the September 21 and the September 24 meetings?

A I don't know how the September 21 meeting was
set up. I was told =-- it may have been Mr., Hanes, but I
can't recall =-- that they wan:ed me to attend that one, but
I don't know who sontacted who to set it up.

Q Who requested you to attend?

A I can't remember whether it was Mr, Hanes or Mr.
Temple indicated Mr. Hanes wanted me to. I was supposed to
attend and also be the official note taker.

Q Ckay.

ﬁho set up the September 24 meeting?

A There's a telephcne cconversation -etween M-,
Terple and Mr. Youngdahl that speaks %o that. Sc I can
enly zepeat what I remember reading frcm that, from his

actes

O

& b . : 1. - 3 . =
S that telepnone C2.ldi. IS was Xind ¢of that Consumecrs

4 o ’ - -1
e Jedezal SRepottes, Jne
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asked to, and I think Joe said ves, we expected that you'd
want to. And so zpparently thev set the meeting up.

Q You were the cfficial note taker at the September

21 meeting?

A Yes, I was.

Q So those notes are the official Dow notes?

A That's my impression of what I was supposed to do.
Q What about the September 24 meeting?

A I seem to recall that somebedv said to Jim Hanes,

you take the notes in this meeting. I took scme too. 3But
I don't know. That was my impression at that time, was that
he was supposed to do that. And I took my own.

Q Okay.

I believe at the September 24 meeting, the
cbservation was made by Mr. Falahee that Conswuners was
concerned that Dow was only in the contract liecause they
felt thev couldn't get out of it, that Consumers chance of
keeping the license was less than 50-30, Do you ==

MR, POTTER: Can I ingquire? You're saying the
3=24 meeting now?

MR. OLMSTEAD: Right.

THE WITNESS: I cuess I'd have =0 lock at nv

think there was scme cconversation atbcut shas, Sut

% 4 "-" / 4 -~ f'
OTCe- Jedeval SNepoTiets, Jne
ddd NOATH TAPITOL STREEIT
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meeting?
MR, OLMSTEAD: Well, we're on and off at this
point.
(Witness reviewing document.)
BY MR, OLMSTEAD:
Q I think in the Hanes notes of that meeting, if

that's what you have, ==
A I have my notes.
Q Okay.

(Witness reviewing document.)

MR, CHARNOFF: What was the cuestion?

MR, OLMSTEAD: I was asking about the optiocons
that Jim Falahee discussed at the September 24 meeting, one
of which was " if ©Zow was c¢nly in the contract because they
had a contract, and for no other reascn, then they cnly had
a 50-50 chance £ == Consumers only had a 50-50 chance of
k-.2ping the license.

THE WITNESS: I have a nctation ¢n page 4 of my
notes about a 50-50 chance, feel that they'll cet a
suspensicn. 3ut it's unclear from my notes who said that.

BY MR. OLMSTEAD:

Q Ckay. Now, ==
A Cih, I'm sorry. At the botzom of page 3, °Mr.

Falahee is sericusly concerned that if Dow is only in the

project because of the contract:, less =han a 50-30 chance
Ben: SRt of 7,
Cee- Jedetal oXepotiers, Jne
“dd NCRTH ZAPITOL STREET : ~ 5 \
WASHINGTTN, 3.2 20001 SU 8 L
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of keeping thc construction permit,”

Q Page 137
A Yes, bottom of pacgce 3.
Q Ckay. As of that date, September 24, the Dow

corpcrate review was not yet complete, right?

A That's right.

Q And if you had &o summarize your opinicn as to
why Dow was in the contract as of that date, what would it
be?

A I think, number one, the history of the project.
This was quite a big project for Midland, and it ha  an

awful lot of community support and support within the

Company. .

I think that just a strict dependence on Consumers

Power beirn., available at a certain time, and sort of just
having faith in that, that had gone by the board in this
particular instance.

I thought in my own mind there were a number
of other opticns in light of Temple's ~pinion we could
pursue that still might resul:t in our Luying steam frcm
Consumers Pcwer Company, but in order tc do that you might
need revisicns cf the contract, cr what else.

T mean I still thoucht it was at that geoint a

viable project, but, vou know, there were a numter oI wavs

you could gc.

1 = ? . - e
oreces Jedesal c/iNepotters, Jne
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MR, REYNOLDS: Excuse me. Are you through?

THE WITNESS: Yes.

MR, REYNOLDS: Could we get that guestion back so

ne can answer it again?
MR, OLMSTEAD: Well, I think we're getting there.
MR, REYNOLDS: I thoucht he said he was through.
MR, OLMSTEAD: Well, let me summarize what I

heard you say:

I asked you why Dow was in the contract as of that

date, in your opinion, and you suggested to me a reason that
they were in the contract which would go beyond just being
in because of the contract. And that was the concern 1ibout
Midland, the community;

THE WITNESS: Let me try again.

It was my impression that there was a lot of
support within the Company for the Midland nuclear project,
with its dual purpose of generating electricity and use for
steam,

My impression of the decision that we had reached
in the Michigan Division was that it was no longer the great
deal that it initially had been thought, been <t uted, with
the chear steam and evervthinc else.

That meant, to my mind, that it was time €0 lock
at other alternatives in conjunction with buvinge steam scme

day from the nuclear slant., We hacd a contract that we wese

* — ) ’ -
&free- Jederal oReporiess, Tne.
4as NORTH TAPITOL STRETT i 5 7
WASHINGTSN, 2.5 20001 508 L w
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treating in effeoct, I thought it was time to reassess what
we were going to do now so that we would have a reliable
source of steam in 1980,

BY MR. OLMSTEAD:

Q Ckay. Let me try my questicn a different way:

If your counsel would provide you with the Hanes
notes of September 24 . . .

(Document handed to the witness.)
And maybe the Midland Intervenors Exhibit Number 3, which
is the outline for the 9-24 meeting ==

MR, POTTEP: The Aymond outline?

MR. OLMSTEAD: Right.

(Document handed to the witness.)

BY MR, OLMSTEAD:

Q Ckay. If you'd look at item 3(a) on the cutline--

and I think in the Hanes notes there are notes of that
cutline ... . here (indicating to the witness.)

Well, it may be better just to use the Aymond
outline, unless you feel that cne of thcese alternatives
wasn't presented, in which case use Yyour own notes or Mr.
Zanes notes,

A No, I think as I remember, thev'd all been,
They'd all been cresented?

Yes,

e 2

L)

In vour spinicn, as ¢f Sertember 24, 1376, which

| .-

s Fadrsal cResoeisie. 71
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one of those alternatives best described Dow's po.icion at

that time?

A You mean the Michigan Divisicn's pesition, or the |

pesition of Dow Chemical?

Q Well, the Dow corporate review had not been
completed,

A That's right.

Q So let's take the Michigan Division position.

A I think 3(b) would be more, I believe == as much

as they can characterize where we were, I think that's the
best.
2 3(b), which reads?
A *If Dow takes the position that it still intends
to take elcét:icity and steam from Consumers Power in
accordance with the contracts, but that an alternate
source or <ources would be more advantagecus to Dow."
Q Okay. And centinuing?
A Well, then it talks about what the chances cf

suspension would be. And that's their cpinion that ==

Q That it woull be 50-30?
A Well, that's their speculaticn.
Q Yes, that's whaz it says on that cutline. And

L] 3 - g 3 el .. 3 - X
that's the gesiticn that you think is closest &0 the Cow ==

Q And thev've ==

y =~ ¢t s A -
Cce- Jedetal c/Repotiers, Jne
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MR, POTTER: Let him £inish? |

THE WITNESS: I want to emphasize that when you

start from the comma, "then the chances of suspension and

ultimate modification or revocation of the construction

permits would be greatly enhanced 50-50" that's their

statement, We hadn't arrived at any assessment like that,

2

BY MR, OLMSTEAD:

1
{
!

No, I believe you testified that the September 21

meeting was the first time that you got any indication from

Consumers about the implicztions or reading of the remand,

and now on September 24, three days later, you're getting

very specific statements from an attorney of Dow Chemical,

because some of these notes attribute that statement to Jim

|
|
]
|
|
|

Falahee and ==

Q

i
MR. POTTER: He's not an attorney for Dow ChemicalL

MR, OLMSTEAD: Okay. I'm sorry.
BY MR, OLMSTEAD:

== getting a very specific statement of the

legal implications of the Dow position from Consumers Power

on September 24.

A

~
-

These were macde by Mr, Aymond.

Okay. As a consecuence c¢f thcse twe meetincs,

@¢id the Dow Midland Division pesition, as reflected by Joe

Temcle,

change in any way?

MR, POTTER: Was that before the >card ruled?

1% 4 = J o
crmz-JZmza/;:qunun& Jne.
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MR, OLMSTEAD: Before the board ruled.
THE WITNESS: We didn't sit dcwn and discuss it.

BY MR, OLMSTEAD:

Q You had no conversations with him?
A After the 24th meeting?
c Yes. Or the 2lst meeting, Sometime before the

ruling of the Dow corporate board,

A I had conversations with him, but do you mean
that e and I and Mac Whiting and Jim Burrouchs sit down
and change our position, no, We didn't go through any kind
of formal process. )

Q Did your opinion change?

A No. I recognized what they were . i, which
was that we faced -- if we kept that poiition, 25.= 4if the
license were suspended based on that position, we faced
significant litigation.

Now, whether they'd be successful or not was
another question. But I was facing a $600 million lawsuit.
Yes, that had an impact on me,

Q Now, the next meeting of significance, I think ==

MR, REYNCLDS: Excuse me. Were vou geing to go

back and pick up the cuesticon he still hasn't answered, or...

MR, CLMSTEAD: Well, I den't want to beat a

dead hcrse. 0Oc¢ vou want :0 ask another guestion, or
MR, REYNCLDS: Well, the unanswered guestion we

— ¢ ’” -
A Federal . perters, Une. | 767
4dd NCRTW ZAPITOL STREET 5 08 L 5
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had and then we kind of diverted f£rom was why Dow was still
in tle project on 9-24, and Mr, Nute started to answer and
then I think we got diverted into the Michigan Division
assessment and the Avmond alternmatives., And I don't think
we got back to a response to that gquestion that you started
tc answer, as to why Dow was still in the project on 9-24.

BY MR. OLMSTEAD:
Q You had £inished your answer, hadn't you?
A You've kept me thoroughly confused., I'll try
again to answer that gquestion if you want me to, but I guess
you're confusing me by what Dow thought and what I thought

anéd what the Division thought.

!
|
Q Welil, I'd like to have the answer to all three ;
cf those guestions, what Dow thought, what you thought and |
what the Division thought. But I had concluded in my own ;
mind that evidently I wasn't going to get a very clear |
picture because I had assumed therzs wasn't cne.
A Okay. Dow as a corprcration:

Apparentl; the last the project had been discussed
in detail I assume was when the 1374 amencdments were
discussed with the board of directors. So as far as direction

£rom the bocard, that was the final direction.

(30

As far as direction from Dow Chemical USA, thev

were waiting feoz the

(3]

-roorate review,

As far as the Michigan Division decision, we had

& & 8 2 5 8
. 4 o= 4 ’ ” -
ofrce - Jeaetal oRepotisrs, Jne. jlj
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a contract that we felt was in effect, we were treating it
as in effect, we had cbligations under that contract, we
felt that there were other things that we now had to think
about if our position was correct, and that is, we shouldn't
assume that that project is going to be any good for us any
more, however you want to phrase it, that we ought to start
making some plans. And those plans involve capital expendi- _
tures, alternate sources of power, capital that may be

put intc chemical plants cr may not be put into chemical
plants in the Division.

So, to go back, we had a contract, we were
treating it as in effect, We had been asked on three
occasions that I'm aware of in that period as to whether
we were going to breach the contract, and had said no each
time.

Q And then I asked you, based on the ocutline
provided by Consumers Power, what the best characterization
of Dow's peosition was at that time) and you said ==

MR, POTTER: No, wait a minute., Dow Michigan.

THE WITNESS: Dow Michigan, ves.

BY MR, OLMSTEAD:

Q Dow Michizan, And if vou had had ¢to answer that

terscnally as to vourself, vou weuld have alsc said 3(:)

’

-

I would assume?

A Yes.,

4. 2. 1.7 ”
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Q The next meeting, I believe, was the September
29, 1976 meeting, after the Dow corporate USA board decidec

to go feorward, right?

A The next meeting between ==

Q Consumers Power and ==

A Yes.

d And this is the meeting where the Durand notes
surfaced?

A (Nodding affirmatively.)

MR. CHARNOFF: What do you =ean, "surfaced?"
MR, POTTER: That's an unfortunate choice of
terms.,
MR, OLMSTEAD: Well, this is the first set of
Durand notes we have, this is the first time Dave Durand
was at a meeting,
THE WITNESS: The €irst time he was involved,
ves.
BY MR. OLMSTEAD:
Q I guess the guesticn that I have is why was
Dave Durand at that meeting?
A Two reasons that I can recall offhand.
Number one, Milt and I had had some discussions
about just pure werkload, where this thing was possibly
heading, and the amount cf time and inveolvement, andéd he

sucgested that cne of the cther attcornevs wh was over there
4 =T / p ~ 77T
e Jeseral oRepotters, Jne
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with me should get involved in this. |
I think about that time the other attorney who
was there was Jim Hanson, and he was leaving to take
another job, or had left to take another job over here in
Corporate, and the second reason was that I was greatly
concerned about the threat that had been made by Consumers,
as I understood it, to the extent that if T.w testifies and
the testimony goes too far, and that going too far =--
whatever that meant == resulted in the license being
suspended, we faced a huge litigation. i
And I knew Dave took shorthand ncotes, that he
had started out his career as a male secretary, and taking
shorthand notes in labor negotiations, and I wanted him
present so that there would be.a fairly accurate record of

scme of the things that were said, because I knew I'd be

involved and woul.'t be able to take notes.
So there were two reasons in my mind why he

was there,
Number one, to bring him into it and, number two,
because of his note taking ability.
Q So you discussed this with Mr, Wessel?
A I discussed getting ancther person invelved, I
don't recall if I ever discussed with him == at some point
I know I discussnd with Milt Dave's shorthand abilisy.

Q Ckay. Now, if Dow hacd decidec that negctiaticns

7 - !/ 4 - 77
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had totally broken down, they were irretrievable, and that

they were stuck, with the contract as amended in 1974 and

the Dow corporate board decided that they were getting into

a position that was intolerable, and you were forced into

litigation on the contract, either under your theory or

Milt Wessel's theory, what damages would Dow have accrued

in economic terms?

A Do you want to run through those hypotheticals
again?
Q Well, basically it just amounts to the fact that

Dow needs the steam, for whatever reason, they'wve got to

have it, it's not there, and Consumers isn't going to make

it.

The contract is breached.,

Dow has to sue.

t'b

econcmic damages?

Consumers won't renegotiate.

Under either your theory or Mr, Wessel's

~vy, what kind of damages would we be talking about,

A You're making an assumpticn there which I don't

think is necessarily correct, that there wculd be economic

damaces.,

sue them for a specific -

that's not possible, ¢

Q Well, I assume if you would sue them, you would

cther reasca.

"
[+

-

- =
A We--,

ould go for

formance.

-

-

£ you'd conclude that

. you'd have to sue them for some

there are any number of possibilities.

- .
declaratory judcment,

€0 ask whether or

e 4 —v } . -~
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not you still had any obligations under the contract, or

the contract had been breached and you had no further

obligations and you could go out and make alternative plans.

Q

Was that essentially what you thought you would

get if you sued them?

you frame it from a variety of purposes.

A

I guess.=-- vou know, when you frume a lawsuit,

And I guess I at

that point hadn't sat down and . . . I think if I were to

weigh them, I'd be much more interssted in a declaratory

judgment than the ==

Q

Okay, let's take the declaratory judgment, and

assuming you did get a declaratory judcment in September of

1976, that Dow had no further obligations under the

contract, what would have been the impact as you understand

it on Consumers?

A

They probably would have lost their construction

license, based o= the cost~-benefit analysis that was then

in effect.

Consumers?

Q

A

Okay

Well,

and what impact - .uld that have had on

I imagine the impact that Mr. Aymend set

out when l.e menticned all the thincgs that would happen if

chev

lost their license.

~
-

-
o

- 3 - - - s 197%
Which was in the hundrecs of millions

Yes.
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Q So would it be fair “-r me to assume that if
Consumers sues you for hundreds of millions of dollars for
breach of contract, that that wouldn't have been any greater
shock to Dow than it would have been to Consumers? 1In
other words, the amount of money we're talking about, which=-
ever partvy was liable, was essentially in the same neighbor-
heood?

A No, we weren't talking about damages of that =--
if we were to have sued for damages, w2 wouldn't be talkina
about damages of that magnitude. If we were seeking
damages froﬁ Consumers?

Q No, but if Consumers was unable to recover
damages from you becauvse of a declaratory judgment, the
impact, the financial impact on them would have been in the
same ball park in terms of total financial cost, as the
impact would have been on you had they sued you and
recovered $400 million.

A They stated a whole range of things that could
happen. MNumber one, tl.ere were damages, and number two,

I think they even implied that bankruptcy would result.

Q That bankruptcy would be a result?
A Yes. Backruptcy of Consumers Power,
Q So even thouagh $600 millicn or $400 million

would have caucht Dow's attention, I assume we weren't

talking about bankrzuptcy.

-

r 3 J . -~ 7
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A Consumers was talking about their bankruptcy.

Q But Dow wasn't talking about bankruptcy?

A Oh, no, we never said anything ==

Q I mean a $600 million lawsuit would not bankrupt

Dow Chemical?

A I don't know. I don't thiuk so.

Q But I wanted to get that on the record, because
there's a lot of discussion about who threatened who, an”
whether $600 million is a threat. But you would agree,

I assume, that bankruptcy is a threat?

B Let me see if I can rephrase. $600 million was
the number that was thrown out. They alsc talked about
being forced into bankruptcy.

So I assume that if that happened..thc number
might even be bigger. And that's the way I interpreted
what they were saying.

Q Okay. But to "our knowledge they didn't,
because of the * were £inancial consequerces they might
suffer due to Dow's positicn if it was not favorable to
Consumers, choose tc get a stencgrapher to take down

verbatim the nc.es ¢0f the meetings that theyvy had with you?

A They didn't have ocne there, no.
Q Ané did vou tell them that vou were having

somebccdy take down no:es verbatim?

A I introduced Dave on his cominc into the meeting,

24 Ce.t 4 #) 7
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that he was ccing to get involved. At some point, whether
it was the first meeting or the second meeting or sometiincg,
Rex Renfrow commented on the fact that Dave was taking down
shorthand and said, "That must be a useful skill," or

something., I mean he was aware that Dave was taking notes.

Q But he never asked to see any notes, Oor ==
E% Not to my knowledge.
Q You didn't distribute those notes to Consumers

after any of those meetings?

A No. One set, I believe, was transcribed and
typed up, and I don't think the other ones were transcribed
and typed up until much later when the hearing was going
on, when it became apparent that they might be asked for in
discovery, and sc on,

Q Did Dave Durand, after he made up his minutes,
circulate them to you for comment?

A Yes, he did, He sent them to me and he sent
them to Milt Wessel.

Q Did vou make any changes or correcticns in them?

Y I can't remember. I know Milt sent him a letter

saying that he thought there'd been some omissions and so

LA
y
(R}

g can't remember if I corrected them. I don't

think I made any corments.

Q2 Are you referrzing to all of them, or just the

om
"
n
it
0
(1]
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J
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A Just the first set. The other twe sets I don't
think I read until the hearings were pretty much over,

because they were transcribed towards the end, if I recall.

MR, CHARNOFF: Towards the end of what?

THE WITNESS: Well, just prior to when they
were produced in the hearing. My recollection is I teld
him, you'd better get those notes transcribed, because
there's a possibility they might be discovered. And I
don't think I ever read them before they were turned in.

BY MR, CHARMNOFF:

Q So he transcriped t! sse notes some weeks after
the meetings?
A Yes. Not the 29th notes, or the first notes,

~

but the other ones.

Q The 29th notes were transcribed almost immedis cel

A I don't know. I don't recall when they were,
But they were scmetime after then,
Q Do you remember receiving any copy of a letter
to Dave Durand from Milt Wessel dated October 5?
R Yes, that's the letter I was referring to.
MR, OLMSTEAD: 0Off the record.
(Discussion off the record.)
MR, OLMSTEAD: Back on the recerd.
Let's have a shorst recess.,

(Recess., )

A o~ N (T
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MR, OLMSTEAD: Back on the reccrd,
BY MR, OLMSTEAD:

Q Do you have a copy of the letter to Dave Durana

from Milt Wessel dated October 5 and the attached memorandur

to files?

MR, POTTER: I think you're going to have to use
your cCopY. I've got it, but I don't know where it's filed.

MR, OLMSTEAD: Okay. I kind of need to look at
it myself.

(Document handed to the witness.)

BY MR, OLMSTEAD:

Q Up at the top in the first paragraph, Mr. Wessel
refers to Dave Durand's 26 pages of minutes and says he
fears that there's no way in which they can be modified.
The set of minutes that were produced at that meeting are,
I believe it was 19 pages long, and I was wondering if you
received a copy of that set of minutes that Mr, Wessel

icfars to there?

A Yes, I have a copy in my £files.
Q What was your response to that set of minutes?
A I think Milt called me when he got Dave's notes,

ané was concerned, if I remember, tha

ot
or
.

1lev peortraved

almest a word==£for-word recers, as a

Q
0

urt reporter weulc

take, And he 2didn't feel that that had been the case, tha:

h

thincs haé been missec and pecple had been in and cut ¢
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the meeting, and there had been conversations that weren't
reflected, And so he was == as I recall, he was concerned
that it purported to bte a transcfipt or a true rec~rd, where
it really wasn't.

I don't know whether I talked to Dave about that
or not, I know Milt sent the letter. But I honestly =- I
can't recall whether I said anything to Dave cr not. I
just can't recall.

Q So following receipt of that letter Dave Durand
wrote this memorandum tc files of Septenrber 29, 1976, which
has been discussed here previously., Do you have that?

A Yes.

Q Did you make any suggestions to Dave as to how
he might record the minutes followin- receipt of Mr,
Wessel's letter?

A I henestly don't remember. I could have, but I
honestly don't recall whether I talked to him or not., I
would assume, since Milt called and sent the letter I said
something, But I can't recall.

Q Now, the 26-page version, vou said you still had
a copy in your £iles of that?

A I have a copy of the notes of the 29th,

this set.,

e
o
0

Q You doa't still have a copv of the 25-page versicn

that's referred £o in Wessel's let+ter?

B = Ed
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A I didn't realize until vou mentioned it right
now that the letter said 26 and this is 19. I think this
is the ccpy I have, I could check, but . . .you know, I
think this is it,

Q When Milt called vou and was concerned about the
verbatim transcript, he was referring to a different
document than that?

2 It would appear so. I don't know. I mean this
has 19 and he talks aktout 26, So I guess it's different.

Q But when he called you, did youv know what he
was referring to when he said it appeared to be a verbatinm
transcript?

A Yes . I guess he was referring to Dave's
transcription of his shorthand notes.

Q Which would have been, if I were to look at the
record of proceedings, I would have said == cor it would
have said, "REX:..." or it would have said, "MILT:..." out
at the side?

A I don't remember. I honestly don't remember.

Q Mr., Wessel indicates in that cover letter of
October § that Dave had failed to catch all the refe:encegi
What do vou think he means by the wori "references?” x

Where? Whers are vou in the letter?

ns

4 It says: "Ycu had been so recently introduced
to the mattar, and accordingly couldn't catch all the
P T 4 ’ #
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references,”
A I gquess I can just give you a reaction that Dave

was new to the matter and didn't know all the things we

were talking about, the corporate review and all these other |

things that had gone on in these other meetings, and I
don't think Dave knew that much about what had preceded
this, I don't think I had kept him informed.

So from that point nf view, you know, to be
new to the matter you don't know all that's happened, and
all the people.

0 Was it your intention at the time that he was
selecced to come to these meetings and take notes that he
have any substantive role in these interactions between
Consumers and Dow with regard to the steam contract?

A Well, this is kind of an evolving thing. The
first meeting we had was over the testimony we had roughed
out, or the outline of testimony that we had roughed cut,
pursuant to a telephone call between Judd and Milt Wessel
where Judd outlined what he wanted in the testimony. And
I think at that time we still thought t<he hearing was
geing on the 5th, 6th and 7th of October.

So there wasn't much %ime, and thev were Just
geing to put a witness con the stand witheout filing the
written.

Q Without £iling the written?

/ — ’ 4
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A Yes. That was my understanding, when the hearing

was going to take place on the 5th, 6th and 7th, that the
Dow witness was just going to be put on the stand. There
was going to be no filing of written testimony. And I
think something Rex said indicated that to me, that the
Board didn't wart written testimony.

Q Okay. But there's discussion in these minutes

about the big hearing, implying that there's going to be a

littler hearing., Was it anticipated by Dow or Consumers, or

anybody involved, that they were going to have witnesses
at the little mini~hearing?

A That's what Rex, as I recall, said on the 21st,
was that he needed our position == he needed the corporate
position very soon, because this hearing, however he
described it on the 2l1lst as reflected in my notes, whether

it was a mini-hearing or == anyway, it was going to be ==

at scme point he communicated to me that it was going to be

just put the fellow cn the stand and have direct examination,

the way we do it with any witness,

At some point, and whether it was before they
came on the 29th == I think it was thereafter -- that
chanced, The hearing was delavec to lYNovembe and then we
began tc talk about written testimony and began to talk
abcut extended disccvery because ¢f the time involved,

S0 when I £irst had Dave sitting ia, it was in

L - O 7
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the context of coming up on the 29th, they want to discuss
the testimony, the hearing 15 going to be on the >th, 6th
and 7th, in that area somewhere., Then that changed, and he
continued to sit in. And then we got into discovery, a
little bit of discovery, and his involvement just grew
from there because of his familiarity with it., At that
time he was the only == until Mr, Pribila came over in
October or November 197€ == it was just Dave and I among
the lawyers.

It kind o evolved.
Q But when M., Pribila came over, you assigned

him to this case?

A Yes, I did.
Q Rather than Dazve?
A That's right, because Dave left scon thereafter

to take another job over here in the labor area.
Q Okay.

Now, prios to this meeting =~ this meeting being
the cne that Dave Durand was at the first time, and which
was the 29th, had there been any suggestion by Consumers
Power concerning who the witness was geinc to be? And

'm particularly referring to this confusion in the record

about who asked £for an unknowledgeable witness, ¢r first

sucgested an unknowledgeable witness, Had veour discussicns

with Judd Bacon, Rex Renirow or Dave RcsSsSCc gotten £2 the
oHce- Federal cReporters, Jnc _ q}zs
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132 |
there was any suggestion prior to this meeting
that anybody in Consumers, or «* least that you
what they were saying, to be a request for
er than Joe Temple?

If I understand your guestion, on September 21,

yes. Consumers did suggest that.

Joe Temple?

not knowled

o

» 0O

> 0

Q
able witnes
Joe Temple?

A

MR, .CHARNOFF: That it be somecne other than

THE WITNESS: That Dow put up a witness who was
geable in the Michigan Division cacision.,

BY MR, OLMSTEAD:

But that was not one of the legal staff members? |
Nd. it was Rex Ranfrow.
At the 2lst meeting?

Yes,

That was Rex Renfrow?
Yes, sir. !

And he did suggest that they use an unknowledge- ‘

s, or “hat they consider somecne other than ‘

That they put up a witness who was nct knowledge-

able in the Michigan Division decisicn.

Q
witness?

A

How cculd Dow cossitly have sut up such a

The implication was that vou select scmebody from

- —. ,’ ”
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‘up sonmebody who didn't know anything about the Midland

133
the corporate area, rather than somebody who works in the
Division ==that's the wav I interpreted it =-- who would be
the Dow witness.

Q But he would have been knowledgeable about the
* .dland Division position, because it was publicized.

A No. No, it hadn't been. The corporate review
team was aware of the decision, and they reviewed it. But
it wasn't public knowledge within the Company. !

Q Ql2y. So going back to these meeting minutes,
and having D-ve Durand there, is it fair tc say that his
basic role in maintaining this transcript arose out of

your concern relating tc the suggestion that you might put

Division position?

A No, that's not correct.

Q It came solely under the contract negotiaticn
experience?

X It came sclely because of the threat that if f

we went too far, or, as Mr, Aymend said in his meeting,

if we volunteered scmething tiaat resulted in the license
being suspended, they were going to bring a massive
litication against us., And I wanted to make extremely sure
that there was a written recori that whatever was decided

to be in the testimony was sometning that Consumers acreed

04
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Q Okay. Was tliere any discussion pr.ior to this
meeting of September 29, now that you really evidently had
a position with Consumers at arms length, so to speak, that

Dow might be better off if Consumers lost its construction

permit?
A At this point?
Q Yes.
A No.
Q I mean it hadn't occurred to anybody that in

terms of this massive lawsuit that they were threatening
that if Dow ended up in the proceeding and did what they
could do as they saw it under the contract, and Consumers
lost their construction permit, that they might be better
off£?

A I «= the size of the litigation that was
threatened. including the possible bankruptcy of Consumers
Pwer , . « I don't know how you could :r2ach the judgment
that we'd be better off facing a lawsuit of that magnitude.

c Well, assuming that you were at no fault
whatsoever and they lost their construction permic, at
least financially the Dow corporate structure wouldn's
have been affected, is that correct?

A I don't understand what you mean >y assuming

we were at no faules,

Q Well, let's assume that fcor scme extranecus reason
Bd (o 4 4 p 71
otce . Jeaetal S/Kebettens, Une
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to zhe Dow=Consumers steam contract that in re-reviewing the

|

Midland application, the Nuclear Regulatory Commission should

determine to suspend the construction permit, terminate it,
Dow would have had no liability under the contract, as I
understand it.

A That's not correct. We would have gquite a bit
of liability.

Q For the cost?

A For the so-called non-recoverables, ves, And
that was $200 million or $400 million == some number that
was fairly substantial,

Q Okay.

Was the legal staff asked to determine whether
Dow could take a position? By the legal staff, I mean those
of you involved with the exception of Mr, Hanes., If Mr,
Hanes asked for it, or anyone else?

Maybe I should put it: Were you asked, or do
you know whether one of your emplovees or Mr., Wessel was
asked to cdetermine whether Dow could take a pesition adverse
tc Consumers in NRC proceedings?

A Now, I want to be sure I understand what yocu mean
oy "take a position adverse to Consumers.Power,”

Q Well, Dow, it seems to me, was alraid that it

was caucht in a conflicting position of, (a) having

W

contract obligation to surport the Consumers advocation, but

e = p -
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(b) having a Midland Division recommendation which seemed
to be at odds with that, Aad the paramount consideration
from Mr, Hanes, as I got it, in his deposition, was that
we had to be truthful in any lewal proceedings.

So that might have necessitated, it seems
logically to me, a position that was, in spite of the fact
that knowingly in breach of the contract, assuming it might
have been adverse to Consumers.

And my question is:

Whether “he lagal staff was asked to analyze
that position and its ramifications to Dow?

A We looked 2t it differently.

Number 1, what does the particular section that
was referred to under the contract that Consumers referred
to in the September 21 meeting, what do we view the
obligations under that clause to imply; and then,

Number 2, are there any other obligations, legal
obligations that we have?

To phrase it a different way, do they have a
cause of action acainst us if we take position == let's

say 3(b) or whatever it was that I talked about == if we

take that pesition, and the construction license is susvended

pecause o0f that, dces Consumers Power have a cause cf
aJctien against us that cets by a summary sudcment or th
reé=face test, r whatever you want to call it.
— s ~
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Q So, did somebody ask you to undertake a review
like that?

A I don't know if somebocdy asked me to, but I did.

Q You did undertake a ==

A I did.

Q And what did you conclude?

A I concluded that the particular clause in the

contract that they referred to didn‘t imply the kind of
cooperation that they had indicated at the meeting.

Q And specifically what did you understand that
they wanted you to do?

A That clause implied some sort of duty to support

them with testimony, that our testimony had to be supportive

oZ them at a hearing in what they were trying to achieve.
And that's not the way I read that clause.

Q Okay. Can we get more specific? wWhat did they
want you to do that you didn't feel you had to do under
that clause?

A My impressicn of what they said in the 2lst
meeting was that that clause required our zctive support
in terms of ==

Q Participating as a party?

A No, more than that. B8eing positive in the
ocutloock cf the project, kind of position 3(a) or (b) ==

whatever it had in Mr, Aymend's notes, I'd like to refe-

Fedezal =R, 7,
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to them if I could.
(Document handed to the witness.,)

Well, 3(a) or 3(a)(l)., 3(a)(l) is slightly

different, I got the impression that's what == to them that

clause implied that we had to take that kind of a position,
and my legal conclusion was that was not what that clause
stated.

Q Okay. Under your interpretation of that clause,
which of those positions could you have taken? You could

have taken 3(a) or 3(a)(l), right?

A Yes.

Q But coild you have taken 3(b)?

A I thiaik so,

Q Whirh was the ;ccuratc position?

A T*.at's what T viewed as the Michigan Division

position, right.
Q Did you discuss this -onclusion with other Dow

employees, or with Milt Wessel?

A I left you hanging. There's a second part of
that.

Q oh, okay.

A The cther parc-t was, did tnhev have a cause cf

action? Were we facing a liticaticn that we'Zd have %o

be involved with, facing morv than a summarv judement?

Did we face the possibility of a protracted litization wish

- {- ] . re d
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Consumers Power based on some other theory of law?
And I concluded that was a definite possibility.
Q Okay. Did you check these conclusions, nave
another lawyer review it independently, or request Mr.
Wessel's views, or ==
A Yes, I did.
Q Who?

MR. POTTER: If the answer to that gquest.un
involves outside counsel other than Mr, Wessel, I would
advise the witness that that is protected by the attorney-
client praivilege.

MR, REYNOLDS: MNot identifying him,

MR, POTTER: We've been throuch all this once
before.

MR, REYNOLDS: Just icdentifying the individuals?

MR. POTTER: Your co=-counsel and I have b en
through this. I'm claiming that privilege,

MR, REYNOLDS: I'm asking you, is that =-

THE WITNESS: I decline to answer on the advice
of counsel.

BY MR, OLMSTEAD:

Q Okay. Our cground rules yvesterday when this came

up, subject to briefing this cuesticn, which we're going

to have %o dco, is that vou can answer as to counsel emclcoved

in house bv Dow, Dow USA, or whatever else, and Mr., Wessul,

- .p—v ! ’, Q
cce . Jedezal o/Kepotiets, ﬁkc
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but not as to some outside law firm which may have been
retained by Dow, Althouch I'll clarify that my position 1is
not that, that I feel the law will allow further inquiry
into the nature of privilege, just for the record.

MR, ZAMARIN: Yesterday I think it was indicated
that if it should come to pass that you're satisfied that
that is the law, that you would proﬁide the name of that

counsel to us.

MR, OLMSTEAD: I didn't go into all the gquestions

that I feel I'm entitled to ask, because =--

MR. CHARNOFF: I think what Bill Potter's
statement was that he would look it up, and he would let
us know if he was wrong, and that he would provide any
specific=~

MR, OLMSTEAD: Okay, but as to Milt Wessel and
the people in the Company structure of the legal type,
were they asked to comment?

THE WITNESS: I think Milt cormented.

BY MR, OLMSTEAD:

Q And what was his conclusion?
A He agreed with me on the conclusicn that the

clause of the contract did not require the kind of supper:
that Consumers hacd indicated to us in the 21st meetinc that
thev exvectec. He agreed with my »eosition on that.

o~
-

I gathered from Mr, Hanes' testimony that ne

Aee- Fedeval cRevorters
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also accepted that conclusion.

A Which, that the clause didn't require =--

Q Right. That you had some liabilities that might

accrue, but that generally the approach you were taking

vis-a=-vis Consumers was correct under the contTact as you

saw it,
B I don't understand.
Q I aquess my gquestion is: Mr, Hanes had no

cbjections "o the position, to the conclusion that you'd

arrived at and that Mr, Wessel had arrived at?

A On that particular paragraph in the contract?
Q Yes.
A On that particular paragraph, that point, no,

think he agreed with us,

Q Okay. Now, did you or did anycne that vou're
aware of have occasion to discuss this with Mr, Renfrow,
Mr, Rosso, Mr. Miller or Judd Bacon?

A Discuss which, now?

Q Your cbligations under that support clause. And

I'm particularly interested in things that don't appear

in these minutes necessarily, the formal meetings, bu%t did

you have other conversaticns related to it?

A I think that could have come up in one of the

meetings we had starting the 29th on. I'm not sure, because

1 was in ané out

O

C4C" :-7,""(‘:.21‘ "QC"C"’:"J /71:‘:
-~ - S - ~-a - -
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talking in the hall, and everything else. I have a ‘sague
recollection that Milt may have said something to t.em
about¢ it, but I just can't remember, It may have come up,
but I'm not sure.

Q Did you set forth any objectives or theories or
any other kind of an outline position which you felt that
vou had to maintain in order to preserve Dow's options, and
still fulfill the contract to support the support clause
of the contract? It seems to me that you're kind of in a
very tenuous position here, because of the uncertainty you
have with regard to the support clause. and at the same
time you have the Midland Division position that you're

aware of, and the corporate review reversad that, and-

feel this obligation to put Temple on the stand as a witness,

all of which is very understandable.

But did you have a legal strategy or a theory
or a set of cbjectives that you felt that you must adhere
to in the course of discussions with Consumers on how the

case was going to be prepared?

A You keep referri.ng to the clause in the contract.

The puint I‘m trying to make is that I viewed that clause
as recuiring nothing more than making available technical

informaticn, drawings, or whatever else Consumers neececd,

fn

P : " el % b
né I think it was then anticipates in the construction

7 = § d ,e /7.
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So I didn't view what we ware duing as we prepa:ed:

the testimony to be affected by that, or that threat to be

affected by that.

theories that may have had an impact.

There may have been some other legal

I viewed myself as being bound by the direction

of the ==
Q Other legal theories by whom? !
A You asked me if I'd dore a legal analysis, and

I said yes. I loocked at that section of the contract and --;
Q Okay. So that other legal theories of your !

own?
A Yes. |
Q Okay. !
A Anngy, I viewe” cur di. :ion as having ccme f

£rom the decision of the U. S. Area board.rwhich was the |

decision they reached.

had nothing to do with

versus the question of

Q But this support clause of the contract, then,

to providing witnesses to Consumers?

the pesition that Dow was taking

whether to be a party, as orposed

A I think on that suppert clause we have to provide

witnesses, if

that point of

As

den't 'think

I remember right, we have to cooperate

view,

far as what had been excressed ov

ad s 4 ’ ’ ~
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by consumers,” I meant on the 2lst.

Q Okay. I'll come hack to that later. want to
move through the meetings that ycu had witi. Consumers'
counsel,

What I have had trouble understanding in this
case is why Dow was so dead set against being a party, as
oppnsed to a conduit through which witnesses passed to
Consumers. And let me be very candid about where I'm
coming from, Because you were having a lot of trouble with
how the testimony was going to be presented in that case
in your negotiations with Consumers, wouldn't it have been
simpler just t§ go ahead and say, everybody wants us to be
a party. We'll be a party. Here's our witness. And let

Consumers cross=exanmine the witness,

Cr was the support clause affecting your judgment |

in this regard?

A Not the support clause as much as perhaps other
legal ccnsiderations.

Q Other legal considerations?

A Other thecries. They told me that if our

testimony goes too far and that results in the termination

cf the construction license == whatever they meant by thate-

they're gc .c %o sue us, and their company may go bankzurt.
Ckay. Now, mavbe they referred to that secticn

in the contract, and mavbe there's other contractual law oz

” p— g ” ~ 77 /
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determine. And then I made a judgment based on that and

said, yes, there's a theory under which they could proceed

if that happened. They may win or they may lose. But when

you're faced with litigation of that magnitude, you have

to report back, yes, there is a possibility that such a

suit can be entertained, and if the ccnsegquences are as Mr,

Aymond set out, bankruptcy and all the rest, they'll have

no choice but to pursue litigation, no matter how tenuous

e theory.

So it was a very. very definite threat, and

feremost in my mind during all these proceedings up to a

certain point., I wanted to make sure that there was nothing

there that they could hang a lawsuit on. And it was very

much on my mind, I was greatly concerned about it.

Q Okay. Now, weren't you alsc concerned abcut ==

let's move to the hearings when they started, the 29th and

the 30th, when. Mr, Cherry showed up and cross-examination

started of Temrlos, and the Board s “gquently ordered Dow

in as a party.

You had a lot of responsibilities to esnsure
what came out before the Nuclear Reculatcrv Commission
Licensing Bocard was a full and comclete gicture. E =
that alfect your feelings about your original judcment?
Was the lawsuit still foremost in vour minéd, or &id you

v . ] 4 o]
cYcer Jedetal cRXepotiets, .’7ch.
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to have other problems?

A No, it was there, but we were no longer in the
position of volunteering something or to be said at a later
date to have volunteered something, We were ordered by
the Boar”. to participate, and ordered by the Board to
rroduce documents., To my mind, that's a different guestion
than volunteering something, and ti=n somebody gets into
your mental state as to whether you did it on purpose to
try and sabotace the contract.

Q So from your standpeint, until the Board order
directing you to be a party, vou did not have the same
level of responsibility for ensurine thcot whatever came ~ut
in the record before the Nuclear Reguiatory Commission
was accurate, as you had after that date?

A I don't think that's accurate.

o) Well, please, I don't want to put words in your
mouth, Tell me how you viewed your relationship to the
Licensing Board in this pcosture?

A I don't think it was so much my view towards
the Licensing Scard. I'm sure I knew what my obligations
were, It was more from the peint of view of representing
the Company, and making sure that the testimony that came
out was accurate, that there were accurate answers to == as
it turned cut to be ==~ gues.cions.,

On the one hand vou're trving to make sure that

-

v —- ! » -~
Hfee- Jeaetal cRepeotters, Jnc
4dd NORTH CAPITOL STREET ) 88
L

WASHINGTON, 2.5 20001 ‘5 U 8

‘202 34T ITOC



10
n
12
: 13
14
15

16

17 |

18

19

147
you're not in the position of having volunteered scmething,
and Consumers says we don't wan£ that in there, and you
say it should be in there, and then later they sue you; vet
on the other hand, you want your witnesses' testimony to
be accurate.

And that was kind of the channel I was in.

Q You felt yourself in a conflict, then?
A Yes. Well, after the 27th or 22nd, I sure did,
of October.
Q Okay. |

MR, CHARNOFF: After the 22nd of October?
THF WITNESS: Well, after I received the October
22nd draft of Temple's testimony by Consumers, which I

think we got on October 27. I may be wrong on the dates.

BY MR, OLMSTEAD:
Q Okay. Now, if you had been a party on September
|

l, 1376, what would you have viewed vour obligations to havei
been vis-a-vis the Midland Division position? Let's make
that September 15. If you had been a party, considered
vourself a part; separate and independent from Consumers
and anybody else in the proceeding, to an NRC licensing
proceeding on September 15, 1976, what woulza you have viewed
veur cblication to have been concerning the litigation taen

vending before the Licensing Beoard?

-

A That recuires an awful lot of speculation. All

’ 7 ’ . -~ ﬂ
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right. If we got a discovery request, would we have
responded to it? Yes. A discovery request we got from
Mr, Cherry, we would have responded to it directly, rather
thanAasking Consumers Power. I mean that's one example.

You're asking me to speculate what we would have
done on the l15th, hefore the corporate board decision?

Q Well, I was going to march through the time,
but what day would you prefer? Say October 1, let's take
that., After all these meetings. You had the corporate
board decision, you have the Midla: 1 Division position,
you have an order from the Court of Appeals saying to the
Licensing Board, look into changed circumstances with
regard to Dow Chemical Company.

What would you have felt you had to do as a
party that you didn't feel you had to do if you weren't
a party?

A Well, that requires a lot of speculation. One
thing, there were briefs asked for by the Board, I recall,
scmetime during that period. Now, how this was going to
be handled == we'd never been asked for briefs., We'd been
treated not as a party. So it's hard to speculate what we
weould have done.,

And this is pure speculation., We would have

@

ither asked for guidance from the Socard what kind of

information they wanted, or we would have done what we 2id

-

—
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with Mr, Or:ffice and just placed him on the stand, make
him available for questicning by the Staff, or the
intervencrs, whoever wantad to.

Q Okay. Let's move down to November 29, the first
day of the hearings. Had you considered yourself a party
on that day, would the Temple testimony as presented to
that Board on that day, the direct Temple testimony, have
been different in your opinion?

A I don't know how I can sit here now and answer
that then. His testimony, in my opinion, was accurate and
nonest answers to the questions that were poséd. Now, as
to whether we would have posed different gquestions, or
in a different form, I can't answ;r that.

We were responding to what Consumers Power
stated as questions, and that was what we were doing. You
know, I can't make that switch to what I would have done.

Q Well, okay. Well, I guess what I'm driving at
is what do you perceive your obligation == let's start at
the beginning:

What do you perceive yocur cbligations before

that Licensing Board to be now?

A T think, as Mr, Wessel stated on the reccrd, that

we don't view it as a situvation where we've teen ordered

to be a party. We have st~ted that we don't feel it's

& £49 el J- : sl 2
necessary Ior us €9 Il.e briefs or take positions on certain
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would be of help to the Board, or something like that, we'll
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But if there's information within our control that

come forward.,

wnatever

Q

I think that's what we've done, I'm paraphrasing

it was he said on the record.

Okay. Let's refer to the Durand notes of the

September 29 meeting, page 3, the last paragraph.

Q

MR. CHARNOFF: Which date are you on?
MR, OLMSTEAD: September 29,
BY MR. OLMSTEAD:

There's a comment there that "Milt stated that

at this point..." I guess as of September 23, 1576 "...Dow

1s not prepared to give anyone information o.n what went

¢n during any proceedings."”

Q

-3
the 29th
what the

durinc a

What do you understand that to refer to?

Where are yocu referring to?

On the September 29 Durand notes, page 2.

Where on the page?

The last paragraprh, £irst sentence,

I think he's referring to Consumers' recuest in
meeting, Rex started to push more and more as to
internal decision-making process of Dow had teen

1 : £ - 4 : : wrh 11
lot ¢of different thincs, This is what I recall.

- .—; ? » ‘? p /7
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major litigation, part of this may have been legitimate

inquiry, part of it may have been a fishing expedition,

okay?

Q You mean part of Rex's guestions?

A Yes, a fishing expedition.

Q POr ==

A For possible litigation against Dow in the
future.

Q Okay. Because that was what was foremost in
your mind?

A That's right. And I cuess I interpreted that

that they're askiny to see some documents, and we're kind of

saying, well, why do you want to see them? You know,just
the normal things that go on between lawyers in that kind
of a situation, kind of sparring back and forth.

Q Okay.

Now, back up on the third paragraph there it

"Rex observed to Lee that he and Lee had talked
on this.” I assume that's you?
A Yes.
Q And he said that the only problem he had with
Temple was that of the original pcsition he had on this,

anéd he didn't want a witness %o get up there and tell other

) - - b’ 3 T~ . . -
+han the tzath. You t0ld me just a few minutes ago taat
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it was Rex Renfrow who said at the September 21 meeting

that maybe they ought to have a witness other than Temple,

and you said one who didn't know about the Midland Division.

A T didn't say that. That was my impression of
what =-

o) -=- of what he was saying.

A Yes.

Q Now, I've read this and re=-read this set of

notes here, because it's about the onl ' complete set of
notes where there's discussion close to that September 21
meeting of what Rex is saying. |

Was it your understanding that his position on
the 29th was the same as it had been on the 2lst, or was
this a change in position?

A My reccllection is after the 2lst meeting weas
when that was suggested, and then as my notes reflect Mr.
Hanes said scmethi-~g. But I don't think that was ever
suggested again. I don't recall it ever being == that kind
of suggestion being made again.

gR. CHARNOFF: "That kind of suggestion" being?

THE WITNESS: That Consumers suggest to Jow tha:
they put up a witness wno wasn't knowledgeable of the
Michican Division decision. The discussion kinéd of encded

ané == vou know, I can read thi

v T < ' T3
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Q Well, he say® *hat yocu and he have talked on
this. I assume that was ou this same issue.

A Where are vou?

Q Page 3. It's the third paragraph. And I assume
what we're referring to here is the use of Temple as a

witness for Consumers Power, is that correct?

A No. I'm not sure what he's talking about, whether

he's referring to the paragraph before, or he's talking
about the == I don't know. I don't recall any conversation
with Rex. I nay have had some telephcne conversations.

No, I didn‘'t, prior to the 29th., The only time I talked

to him was on the 21lst.

MR, POTTER: Off the record.

(Discussion off the record.)

MR, POTTER: The record should show that at this
point Mr, Nute is referring to his own notes of the 5=29-76
meeting.

THE WITNESS: My notes, on the first page, talk

about (b) Con~'mers strategy, 3, under Consumers concerns

is says, J.Temple's perscnal feelings con the matter, problem

cf the witness.

So there was scme discussion there, on that
subject, thouch I assume Consumers beinc cocncermned asout...
ves, "Consumers being ccncerned about Joe Temple's cerscaal

feelincs.”

e d (— / ’ -~ /
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BY MR, OLMSTEAD:

Q And in your opinion, having been trial counsel
before in other cases, is that something that you would be
concerned with about witnesses that were going to be put
on in a case that you were trying?

A I hesitate in answering, because I'm not sure
what at that point they meant by Temple's persconal fecelings,
whether they meant the decision that Joe had arrived and
the reasons therefor, or his own perscnal feelings about
what had gone on in negotiations with Consumers Power,

I draw a distinction between those two.
Q When was the first time that you saw Rex Renfrow

in regard to any of this?

A September 21.

Q fo your first impression was at that meeting?
A Yes.

Q And Dave Rosso? ;

A Not until a later meeting,

Q This meeting?

A No. This was the 22th meeting, I think it was

October the £irst.

Q Okay. In terms cf the attoci:neys from Ishan,

Lincoln & Eeale, vocur f£irst contact witt any of them was
Rex Renircw on September 212
A That's correct.
7 — y ’
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Q So you didn't have any reason to believe,
necessarily, that they had much sensitivity to the Dow=-
Consumers steam contract negotiations, as opposed to the
ongoing NRC licensing proceedings?

A I don't know what they thoucht., I guess I would
have assumed that when they brought him into the 2lst
meeting and we talked about negotiations, that he probably

knew something about it.

Q Did you have a personal reaction to Rex Renfrow?
A What do you mean?
g I mean yeu liked him, didn't like hir, that you

were going to have difficulty with him, that you weren't,
anything like that?

L3 No, not based on that meeting. And later on ==
Rex 1s a personable guy, you know. All during the hearings
we talked and chatted. And I never sensed any problem at
all, We used to kid around.

Q Okay.

So It is reasonable to assume that maybe he was

not as appreciative of the difficulty between Dow and

Consumers as ycou ware at this pecint in time?

A I den't know.
Q You don't know?
A I have nco idea what was in his =mind, or what he

weuld have known.
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Q Do you know whether or not he knew whether Dow

had other people who had as much familiarity with the
Dow=Consumers contract as Mr, Temple did?

A I don't know whether he knew or not.

Q Did he seem to you to have much knowledge of the

internal organization of Dow Chemical?

A I don't recall any specific occasion. A lot of

people have trouble with the internal organization of Dow

Chemical Company.
Q I must admit that I do.
A Well, I had no feeling, one way or the otner,

Let me put it that way.

Q You don't remember having to explain to him ==

A I think probably =- you know, what the Dow U.

S.

Area board was, what the corpcrate review was == that kind

of discussion., There may have been some of that.
Q Okay.
In the middle of the next paragraph it says

this is page 3 of the Durand nctes ==

"Milt did point out, however, that Joe, is one

member of a board on these decisions, ané statec that

if Company policy is different from Joe's view, we
will give Dow's position on this."”
And then he further states:
*Joe Temple will agree with Company policy.”
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Was this generally a view that both you and Milt
shared?

A Yes. My impression was that Joe had come t2 a

]
|
1

decision, and the U, S. Area Board had arrived at a different

one, and in effect overruled him, And he had to live with
the decision of the Company.
Q And t+%en following that it says:
"Rex stated that he would be satisfied with
Joe's position if he in fact does just that."
Did you have a feeling at that point that the
problem with whe wnus going te be iLhe wiw.ess anc what ue
was going to say was over?

A « guess I thought that problem was over when

Milt had his conversation with Judd Baccn on the 27th, after

the U. S. Area Board had reached this conclusion and they
talked about who was going to be the witness. Anc based on
that, it was my impression it was most likely going to be
Joe Temple.

And then I can't really recall whether there was
that much discussion, or any discussicn, with anybody else
on the 29th. But about that same time Mr.5Che:ry came in
with his letter as tc who he wanted to talk toc at the
hearing, and it was Joce Temple,

So it was kind ¢f an academiczc discussion afeer

-
‘L..a: -
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Q So as -f the conclusion of the meeting on
September 29, did you have reascn to believe that ycu were
going to have any more trouble with the Temple testimony as
an issue between you and Consumers Power, leading up to

the suspension hearings?

A What do you mean by the Temple testimony as an
issue?
Q What I'm trying to get a feel for is thut you

told me ¢ 3t a few minutes ago that you had some problems,
I think, in November when you saw that draft corf testimony
<hzt Rexk s2nt VVEr tO Y54,

A October.

Q October. 3But I'm trying to determine whether
that was a continuing thing, or whether you viewed at this
time that any problems associated with the guestions of
the witness and what the witness would or wnuld not knaow
or say, or wouldn't say, was essentially over, and that
was a separate problem. or whether vou viewed that as a
continuation of acrimeny, if yocu will, between Consumers
and Dow as to how the testimony should be presented?

A Ne. What harvened when we received Consumers'
first draft of testimeny in October was ancther event that
I would liken to the 2lst meeting, It haé an impact on us,
and it was uncunnected with the discussions that were coinc
en here,
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Q You would liker 1% %o it, but you wouldn‘t
envision it as a continuous transaction, it was a separate
incident?

A Yes, in the sense that Consumers kept probing
for decuments and wanting to know our position and the
reasons therefor, and we gave them the first draft of
testimony on the 29th. They looked at it very shortly, and
came out and said it was unacceptable and had a handwritten
outline, that had obviously been prepared at some point,
and said this is what we want the testimony to follow.

Then if you go to the seccnd page of my notes,
it follows that outline that Rex gave u:s, He's discussing
what he wants on each one of those.

MR, POTTER: At this point the witness is

referring to his own notes of 9-29-76, is that correct,

pace 2?
THE WITNESS: Yes, page 2.
BY MR. OLMSTEAD:
Q I hand you Exhibit BB of Midlanéd Intervencrs

Exhibit 60 and ask you if that's the outline?
A I think it is. My copy has some handwritten
notes on it, That's why I . . . subject to checkinc what

. %21

I have in mv notes, that looks like it,

Q Well, vcu have vour nctes there ==
A I have the original thev gave t0 us, and this

- r— ! » -~
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is a short form. So it looks like it, but I wculd like

to look at it against the original. But that looks like

what he was talking about.

Q All right., Throughout the negotiations and
discussions did the outline that Rex was suggesting for
Temple's testimony in terms of the topics that he wanted
covered there change in any way?

A The first version of the outline of testimony to
be drafted was in response to a telephone conversation
between Milt and Judd Bacon, as set out in a memorandum he
wrote, and that was the basis for that.

Then they looked at that. It was unsa .- lactory
£or some reason, and presented tnis outline, We talked
about that outline and then later I prepared ancther draft
based on that outline,

MR, POTTEP: Referring to =-

THE WITNESS: Referring to the outline by Rex
Renfrow on the 29th,

BY MR, OLMSTEAD:

Q Okay. Now, if I can summarize the flaver of
these meetings, as to the position that you and Milt are
takinc, I get the impression that vou continue tc be
concerned about what veu termed a few minutes aco as a
£ishing expedition?

A (Nodding affirmatively.)

-’ — J v Kl
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Q And that concern in some ways even continued
after Rex Renfrow signed an agreement not to provide this
information to Judd Bacon, is that correct?

A I'm trying to think when that was signed. I
think by that point we were == I think it was in the early
meetings that we were wondering why he was asking the kinds
of gquestions he was.,

For example, =-

MR. CHARNOFF: "He" bei -~ Rex?

THE WITNESS: Yes. One of the things he wanted
to do, we had sent copies of notes to Consumers Power, of
our meeting notes, and he said, I want to see your meeting
notes of that mcetihg. Ané ve said, well, we've eready
sent those to Consumers. And he said, well, I want to see
yours., And we said, well, why do you want to see ours,
you've already got them, He said, oh, I just want to check
their accuracy, or something.

And Milt made a comnent about that, reflectinc
the adversarv naeture of what was geing on., It was that
kind of thing. Why are you asking for these ncotes? Whvy

are you probing us?

K

ut in terms of scmecne's meetinc notes ¢f what

went on at the negotiaticns, since both sarties were thers

wily was there concern about whether thev wanted them or ncs?

e = ¢ -
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A They already had them., We'd already sent copies
to Consumers. And he wanted our copies. We said, what
do you want our copies for? You know, ju3t trying to make
him define where he was going and why. Some of these notes
were from 1975. Who dc you want to get into our £files and
look at that? What's that relevant to? That kind of
questioning.

Q In other words, cf your own personal knowledge
he already had a copy of the same thing he was requesting

axcept that now he wanted to see the copy you had in your

files?
A That's right.
Q' And I suppose the suspicion you had was that he

wanted to see handwritten notes on the copy that was in
your files?
A Yes, among other things.
Q Okay.
On page 6 of the Durand notes of September 29,
last paragraph, page 6§ ==
MR, CHARNOFF: Excuse me. You referred toc a
copy ©f Rex's ocutline that you had received on the 29%9th
on which ver had made scme nctes?
THE WITNESS: No. I have the original copy, and
I think there's some blue prencil marks or zactations in the

cormer,

EU

nd it's on vellow lecal size, And this is a

-
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shortened version, That's why I had some trouble.
looked in the cormer I didn't see the note on it.
just a == you know, a line or something.

MR. CHARNOFF: Okay.

What page are vou going to?

163
As I

It's

MR, OLMSTEAD: I'm going to page § of the meeting

notes of September 29,
MR, CHARNOFF: Of Durand?
MR. OLMSTEAD: Yes.

BY MR. OLMSTEAD:

Q Down at the bottom nf the page, the last para-

graph, and turning over to the next page, Milt refers to

this outline of gquestions in his phone conversation. I

guess that's the one you identified just a little bit

earliex?
A Yes.,
Q And at this point Rex has given you an outline

which is evidently this Exhibit BB that we were just looking

at., And Milt's response is that if Dow is requested to go

further they could run 1. . problems,

Then he says, Consumers should give Dow what

they need further, and Dow would see what they could do

the information.

rin

.
e}

about supp

Now, I cather, in view ¢ the answers vou just

gave me, that Milt's concern wasna'

of

N at— ! ” ”
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to get more information out of Temple than Dow wanted Temple
to give, but their concern was that Consumers was going %o
get something that would reveal their internal discussion

positicns, for lack of a better word, on the contract

negotiations.
A You mean Dow's intermal things?
Q J.ght.
A **ag, it was the negotiations. I think Milt would

have liked t. have seen those negotiations continue on at

that point, or have proceeded, I think there was discussion

at one point between he and Rex at cne of those meetings,

a brief discussion, that Milt was concerned about revealing

the negotiating positions, last-chance, fall-back positions,

and these kinds of things, | .
And there was another concern that we had, and

that is if Consumers' attorneys continued to press about

Joe Temple's subjective reasons for why he reached the

conclusion that he did, that telling those to Consumers

wouléd have gquite an impact »n any further relations wit!

the company.

Q Recognizing that your approach to this was
affected by that consideration, but asking you to, neverthe-
less, attempt ©0 look at it from the Isham, Lincoln & Beale

iven the fact that thev hac a

~

trial counsel position,

U

Joe Temple whose public positions were well knewn and
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were anticipating that they micht well get into that in the
licensing proceeding, did you consider it unreascnable that
they might want that information in, and in fact need that
information?

A Well, my position was they could press on and
get that, as lu’.g as they knew what they were getting. And
they asked for it, and we didn't volunteer it so that they
could later come back against us saying, we volunteered stuff
or whatever., They dragged it out ¢of us, and cnce they had
it, they had it.

Q In other words, your reluctance ©o provide them
that was rot only impacted - I mean affected by the impact
it might have on the ongoing negotiations, but it was also
part of your strategy to protect your positicn by giving
them the information they wanted, but only after they had
requested it, so that if it did £all through and there was
a suit on the contract, you would be able to argue that
they were the ones that asked for it?

A To make it very clear that thev wanted the
information, thatr they cot what they asked for, ves. All
those reasons were at werk,

Q Okar. Let's move on to the third paragraoh on
pace 5, Here acain we're discussing caution by Mils
¢encerning this matter, He states that he decesn't know how
much ¢ the infcrmaticn Rex wanted was =rivileced information,

C.";C.." :”ez?'.ax' ;’?::czr:u. ;7r.'c

ddd NCATH CAPMTOL STREZIT
WASHINGTON, 2.5. 20001 - 07

[ ey 308



10

n

12

13

14

15

16

166

and Rex then concludes, down at the bottom of that para-

graph t*e he didn't want this problem concerning the

negotiations to come out and interfere with what gces on

in the hearings.

don't recall that being said, and I don't see any indication

Now, what did you understand tiat to mean?
Idon't . . «

You don't recall that?

Well, let me loock at my own note: here.

I guess I can't scuare ny notes with that. I

in my notes.

Q

Okay. Look back up at the previous paragraph,

the last scntence, where it says that Judd stated he felt

the parties were Detter off in the long run if

tion is revealed now,

A

Q

Where are you again?

The next paragraph back up from the one I just

pointed you to.

A

Q

A

was in ané

nave heard

~
-

Would you peint it out to me?
The second paragraph, page 39, the last sentence.
*fudd st--ad..."

I don’'t see anything in mv notes on that., I

out ¢f that meeting, so I verv well couléd nct
scme of this.

Eow much cf that meetinc were vyou ai’

1 e | S - 77
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A well, at one of those meetings == and I think

it was this one == Larry Brenner called. He may have called

more than once, I think it was this meeting. And he
talked to Rex for awhile, then he called me out on the
phone for awhile. Then I think in this meeting we talked
with Joe, and before we went in == before the whole group
talked to Joe, I think I went in and talked with Joe
generally about what was going on and why they wanted to
talk t~ him,
So those twr 1 ~tances I don't think I was in

the room.

Q Did the phone call from Larry -renner have
anything to do »ith the meeting that was going on?

A Ay recollection is == whether it's this meeting
or ancther meat ag == that he had been trying to get hold
of Rex, and Rex had left a message that he was up in my

office, and he reached him there.

Q ‘Did you discuss with Brenner any of this subject
then?

A This subject matter?

Q Yes, under the September 29 meeting, the guasti~=

cf the witness inéd whe it was goinc +o be?
A N .

& Re

ot

2Ining o the seccnd paracraph there, the last
sentence, where it says: "Judd stated that he fel:t the

Rl o~ ” )
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parties were better off in the long run if the informaticn

is revealed.,”

Now, if, in fact, that was said, and

Durand at that meeting is attempting a verbatim

I'd assume that was said, didn't that present a

since

=ranscript,

problem

for you because you wanted him to drag this inform:tion out

of you, and at the same time you didn't want them getting

access to internal correspondence, or what Milt cautions

is the privileged information types of things?

Didn't

those two considerations kind of run afoul cf one another,

considering your revics of your contract liability, because,

(1) you had to cooperate i€ they asked you for the informa-

tion and you had to produce it, and here is the

trial

counsel for the case saying it's better for us, let's get

it all vo nut front, and we'll deal with it in the hearing;

and, al the same time, you see damage coming to your ongoing

negotiations on the contract on cne hand versus your theory

of the case which is we don't volunteer anything, but if

we're asked we have to produce,
Did you feel yourself getting in a p
A Okay. Number 1, I cdon't recall this

me see if I can == Rex stated that he wantaed al

everytiing that Joe has ever sail or thoucht abcut the

matter, okay?

As Sar as what he saii publicly, or

ad g— / ’ o | = 4
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that he had written, you know, I guess I wouldn't have any
problem with that being discovered, if that's what they're
talking about,

If he's talking about internal legal memoranda

or our position on the contract negotiations and everything,

I guess we would take a positicn =-- and we subseguently
did == that tlhat's privileged, attorney=-client privilese.
And we weren't going to produce it unless we were ordered
to do so by the Board.

Q And you didn't feel that was in direct conflict
with your theory that if they asked for it, you had to
product it in order to minimize your liabil.ty under the
support clause of the'ccnt:act?

R I never viewed the support clause under the
contract as having us to come up with privileged documents.

Q I understand that, but you previously told me
that .t did obligate you to cooperate when they asked you
to supply witnesses a.d information.

A Technical information, that's right. But I
didn't view it as going to our privileged information, and
particularly after we'd been threatened with a lawsuit,

Q Now, at the time these nctes were being compiled,

ané vou were meeting in this meeting, was it your viiw

that these meetings were privileced?
A I don't think I shought about that at that point
o d g S 4
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as to whether the meetincs were privileced.

I guess I hadn't even thought about it at that
point. I may have thought about ic later, but I didn't
think about it at that pi.rt.

Q And at the time you were having these minutes
compiled or notes compiled, it didn't occur to you that
they might be subject to a discovery request or might
otherwise become publicr

A Yes, it occurred to me that they'd very much
become public if we ever got into litigation with Consumers
Power, That's the reason Dave was there,

Q And so you had him compile these notes with the
idea that they might in fact become public, and you wete.
expecting to use them in such an eventuality?

A Everything that I did from August on I assumed
to be subject to discovery, in either litigation with
Consumers Power or with the remanded hearing. Sec I
assumed it was all subject to a request.

Now, whether it had to be produced or not, is
ancther cuestion.

o} Now, in hindsight, having lived through this
whole thing, do vou think that Rex Rzuifrow was makinc that
sgsumption at this tire?

A I have no way of knowinc ¢rat, I can on

[

respond that when somebcdy is sittinc there taking a lot ¢
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notes about what I'm saying, I assume it's, you know, it's
for a purpose,

Q But he never said, did he, I'd really appreciate
it if we had a little more informal meeting here, or do
we really nead exhaustive notes of these discussions, or...

A I don't recall.

Q Anything of that type?

A No.

Q Had you been in a meeting with counsel and
somebody was sitting there taking rotes like that, do you
think vou would have made a remark of that nature?

A No. I think I'd just be careful of what I
was saying, and just say everything that I wouldn't care
whether it came out or not.

All during these negotiating meetings we'd had
with Consumers, Consumers had been taking notes of their
own. And that's the way we approached it.

Q Okay. On page 10, here Milt cautions that the
parties may get into the position where Dow immediately

£iles suit acainst Consumers.

A Where are you referring to?
Q On ¢t » £iZ¢h line down, where the sentence

starts - well, the sentence starts on the third line ==
ané wihile we're at that, I'd like vou to also lock at page
15, because the subject comes up acain. Ané alsc lock at

4 ™~ J 14
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page 3 of the November 1, 1976 Durand notes, the la2st

paragraph.

A I'd like %o ask, on page 15, where you're looking

Oh, okay, I sece. Towards the top?

Q Right, the biggest paragraph. There are two
lines and then a paragraph.

A Okay.

Q Then on the November 1, 1976 Durand notes, on
page 1, the last paragraph ==

A Woich?

Q November 1., I'm sorry. That's pagce 3, the
last paragraph, from the November 1, fourth line down.

A Okay.

Q And the Ncvember 15 notes of Dutranrd, the last
paragraph on the first page.

A All right.

2 All those references that I have recited to vou
are references to recordings cf conversations at meetincs

between MNow and Consumers, at which you were present,

during which Milt Wessel suggests that Dow may sue Consumers.

Can you peint me to places in those same notes,
throuchout this period, where Consumers threatens to sue
ew?

A Without sitting down and reading all the notes,
no, I doen't recall where Consumers brought that up agais.
- : 7,
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And if there's a mention in my notes, I'd have to go throuch

the notes page by page, and I haven't done that,

Q Well, I'm haviang a lot of cifficulty here with
this suit, threatened suit allegation which Mr, Oreffice
said was so iwportant to him, and Mr, Durand said got his
attention, and you said was dictating a lot of how you
conducted this litigation, in contrast to what Cunsumers
apparent reaction was based on your notes, because it seems
to me that when a legal counsel ¢f the Dow Chemical Company
makes that many allusicns to suit for breach of contract,
that it would have some effect on how they were reacting
to your suggestions., And yet I don't see that coming out,
at least from Rex Renfrow and Dave Rossc. Their conceran
seems to be p-imarily toward the NRC proceedings and
what's going to come out.

Do you feel, in lecoking at all that, that maybe
Dow was overly sensitive to that vis-a~vis Consumers Power?

A No. No, I don't, To mr mind there's a great
difference between what's going on in these meetings where
cne of the things == if we were pressed at this pcocint ==
was, Dow, have vcu ever considered a legal action acainst

»

discussing tha

it

Consumers? And the answer is ves., And i

o

néd making them aware 0f it, ané then whatever else rea

0
0O

ilts had had, between that kind of discussion among

atsorneys and the general ccunsel oI Ccnsumers Power saying
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across the table to the general counsel of the Dow Chemical
Company that we're going to sue you, and the chairman of
the board of Consumers Power Company coming up with all his
entourage and saying across the table to the president of
DoQ Chemical Companv we're going to sue you, there's a big
difference in my mind.

Q Well, vou testified earlier that you didn't
understand where Consumers cot the idea that Dow was going
to sue them.

A No, I didn't testify -- I don't think I did,

Q You said, when I referred you back to the early
spring of 1976 and came on up through September of 1376
thet you kept telling them, no, we're not going to sue you.

A That's righ*, No, they didn't say tﬁat. They
said you have threatened a lawsuit against us, and I said,
no, we haven't done that,

Q And you don't cousider these references that I

cited to you ==

A Later on, ves,

Q == £0 be threatened lawsuit?

A I do, but you said up through September.

Q Okay., 3ut you don't believe that if we'd had

as detailed a notes cf meetings that vou'd a2ad, that I'd

£ind <he same kind of allusions pricr to September of '78?

A You might have haé Consumers savine ¢, but I

Zce. Fegeral =Reporiers, Un=
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can remember on at least two occasions saying, no, that's
not our position.

Q Had the legal department or Mr, Wessel, to your
knowledge, prepared any papers for filing suit as a
contingency, or legal briefs setting forth caunse of action

as you saw it, or anything like that?

A At what point in time?

Q Duripra this period of November 13, 1976 . . .
A There was a rouch draft prepared.

Q About what tine was that?

B It preceded, I would say, September =-- August

of 1%976. I may be wrong.

Q Preceded September of 19762
' A Yes.
Q Preceded August?
A I believe so.
Q Was it before or after the remand decision?
A Before the remand decision,
Q So Dow definitely had gcne to the point where

the’ were strongly considering, at least within the legal

department, the necessity of forcing scme action on behalfl

of Consumers in the negotiations?

A No, based on that éraft complair. I wouldn't sav

that at all, It was just a two Or tiiree pace sketsh of
what we'd have t¢c éo if we had t2 do some.ling.
e~ 5 P 4
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Q wWell, who wrote that?
A Mr, Wessel,
Q Tn the middle paragraph, page 10 ==

MR, CHARNOFF: Has that rough draft complaint
been made available to the parties in this proceeding?

MR, OLMSTEAD: I doubt it,

THE WITNESS: (Shaking head negatively.)

MR, CHARNOFF: Can you make i~ available?

MR, POTTER: We'll have to talk about that.

MR, CHARNGFF: When would vou like to talk about
1%2

MR, POTTER: I'm going to talk to Mr, Nute
about it,

MR, CHARNOFF: Would ycu let us know tomorrow?

MR, POTTER: Not if Mr, Nute is leaving at
5:00 o'clock, and you're deposing him until 5:00 o'cloek.
I'm not going to do that kind of talking., We'll sit d.wn
and take a look at it, and discuss it. If he wants t> make
a decision, we'll do it in a timely manner, and let you
know., You'll either get 1t or you won't,

MR, CHARNOFF: Well, it might be helpful to have
it before we have the depcsition of Mr, Wessel.

MR, POTTER: I can assure vou vou won't cet it
that eaclv. I'm not going to make a decisicon of that
magnitude that eaxly.

- p— ’ -~ -
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MR, CHARNOFF: All right, would you judge the
magnitude?

While we're on this guestion, did you get a
response to your request fcr the documents, those five or
six dccuments that ==

MR, OLMSTEAD: No. If I understand, you're ==

MR, POTTER: Lee has r:zoduced them, He's got
them. We haven't had a chance to look at them. We've
located them., We've gone that far, We haven't had a
chance to look at them.

MR, OLMSTEAD: Okay. Do you want all this on
the record?

MR, POTTER: I den't care.

MR, CHARNOFF: 1It's okav.

BY MR, OLMSTEAD:

Q G.tting back to the middle paragraph on page 10,
there's a reference to Rex == . ight in the middle == savying
he would like to get into the Michigan Dow USA reviews and
why those decisions were reached.

And then it describes what he would like.

Then, as I go throuch the rest ¢f the notes ~-
and feel free tc refer to vour own meeting notes -=- I don't
see any cecording of a discussicn ¢f those posi:iﬁné.

Was there a discussion of tha%?

A There was not only a discuss.on, sut later on

v &y ? . -
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he looked at the conclusicns of the review committce.

Q During that meeting?
A No, I think it was at a later tine.
Q But there's no further discussion of that at

this meeting, or document exchange, or the like?

A Okay. I'd like to go back to something here,
I found this in my notes, page 2 of my notes, talkinc about
the acticn taken after the reviaw by the Division.

"Consumers assumed that the decision was to

refer to Cow Chemical USA for review."

Consumers was saying we assume that you referred
the decision == the Division decision == to Dow Chemical
USA for review., What were the alternatives in the review?
They were >sking liilt,

MR, CHARNOFF: These are your notes of which

meeting?

THE WITNESS: The September 29 meeting., Second
page, Roman numeral II.C.3., And this was following the
cutline that Rex gave me.

And they wanted %o know what the alternatives

were in the review, and Milt said, did that include filing

suit? Whicn I judgeé to mean a reference 4o what Mr, Eanes

X " ; i : 1 . . & . o f o .
had to look at, including 4the fcotnote there, which was

lock at the decision %o negeoctiate instead of filing suis,
Anéd Consumers said, no.

~” ¢ / ’ 73
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So my notes reflect that the discussion of a
lawsuit came up in that context. That's all I wanted to
pocint out there.

BY MR, CLMSTEAD:

Q Milt said that one of Dow's alternatives might
include £iling suit?

A Yes, that was one of the alternatives looked at
in the corporate review by Mr, Hanes, and was indicated on
the September 15 memo, Jim Hanes' task, and a footnote
that said, "includinc the decision to negotiate instead
of £iling suit."”™ And they're saying, what alternat’es
did you look at? And Milt said, we included £iling suit,
And Consumers said no.

And the context %hat's in is, do you woat that
in the testimcny we're preparing? 1Is that the kind of
thing you want in there? And they said no.

Q On page 11, first full paraqraph there, of the
Durand notes of September 29 ==

MR, CHARNOFF: Are you back to the 29th?

MR, OLMSTEAD: We never left the 29¢h,

BY MR, OLMSTEAD:

Q o= Milt pcinted -:t that Joe has a great reluc-
tance to say anvthinc, To what was he referrine?

Could I look at that, rlease?

U

MR, OLMSTEAD: The witness is referring %o

N i | * A ”
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Exhibit BB of Midland Intervenors Exhibit 60.
THE WITNESS: I'm locking at the wrong thing.
I'm reading the whole thing., It starts out with, "Rex
pointed at item 4 in Joe's draft." I don't know what he
referring to. I guess . . «
BY MR, OLMSTEAD:
Q This has a lot of the drafts in it, if you'd
like.
(Document handed to the witness.)
a No, it doesn't have the drafts in it.
Q Oh, maybe that's *1e red book. Yes.
(Document handed to the witness.)
(Witness reviewing document.)
A I guess I don't know what he's referring to.
It says, "Rex pointing to item number 4 in Joe's draft.,”
But I don't know. . . Oh, here it is. Okay.
Q Could you identify that document £irst?

A I'm loocking at the 9-29-76 draft outline cof
testimony of Joserh T. Temple, Jr., which is Exhibit AA,
Q Q€ Midland Intervenors Exhibit 60. Okay.

(Witness reviewing dccument.)
A Okay. The item that Rex was pointince to deal

with necosiations between Consumers and Dow Chemizal

o)
ih

-~ s I 4@t & 4 ) ~ ¢ 3
Company, anc it's relerring €0 what Dow wants cs tle

necctiations, and aspparently what Joe Temple cercelves

P = p
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Consumers wants. And Rex is saying, according to Durand's
notes, he wants Joe to be more specifi. in thit area. Anc
that's the context of the conversation. And I .ead that as
saying ==
Q well, the first sentence is that Rex wanted Joe
Temple to give him an outline that he wants =-- that is, that

Joe wants == to say.

A Where are you now?

Q On page ll.

A Okay. i
Q Tren it says, "Milt pointed out that Joe has |

a great reluctance toc say anything."

A Okay, that's referring to this previous
discussion about the negotiating positions of the parties,
what are Dow's minimum demands, and so forth, that are set
forth ir number 4 of the draft outline of Joe Temple's
testimony of November 29 =-- I mean September 29,

So I think you have to read the whole thing. i
They're talking about == Rex is talking about this particular
thing, anéd he wants mcre detail on here. And I regard
Milt's reaction is that Joe is gning to be very reluctant
on geing intc what .e wants cut of the ccntract, what
his minimum demand: are, fallsack pesition, ané so fertl,
Q Qkav. Now, when I reuc

a sense that Rex was a little frustratecd witl the cojecticons

e 4 2. 4 ) 7
SCe- Jedetal Sepetters, J/ne
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that he was getting on his outline, and that he was kind
of saying, okay, tell me what you want to say.

Now, of course, I recognize reading this from
the cold text it's impossible to get that feel, but is .t
possible that that was what he was doing?

A I don't recall, and I can't speculate.

MR, OLMSTEAD: Do we need a break?

(Recess,)

MR, OLMSTEAD: Back on the reccrd.

BY MR, OLMSTEAD:

Q Ckay. If you will refer to EZxhibit CC of
Midland Intervenors Exhibi: 60, and if you want a refer~nce
to the Durand notes it's at about pace 15, and I'm not
sure where it would be in your.notes ==

A Page 3, 1IV.,A, on page 3 of my notes,

Q == Milt Wessel prepared a statement for Temple
to read, is that correct? Or did he feel that it should be
£iled, this written direct testimony?

A No. He prepared this statement, Tet me read
my notes?

MR, CHARNQFF: This statement is the CC?

THE WITNESS: Exhibit CC 0f == whatever it is,..
ves, this is the 29th meetinc. Mv reccllecticon isn't clear
would gather Srom this that this is something
that Milt praca.=d Sor Joe to read.

- ‘-. ¥ , -
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Now, I don't know at this pecint whether == I
think by now we must == I don't know, I'm a little confused
as to whether at this point we know we're going to go %o
written testimony instead of oral testimony, or not, I
guess I'm unclear., |

If I knew at what poirs we realized --

BY MR, OLMSTEAD:

Q Look at the next pace of the Durand notes, on :
page 16, down at the end of that big, long paragraph. !
There are some dates in there. {

A Okay. Yes. Then . . . if I recall correctly, :
this was prepared for Joe to read from the stand when they
put him on the stand, with no written testimony filed
beforehand, This was when the heariny was going to be on
the 5th, 6th and 7th, or sometime arou. :rere.

Q My understanding is that Rex objected to this,

reading a statement lixke that,
A That's right. My notes say: !
"Consumers' response is that they deon't want |
him to speak such a piece starting off. Perhaps
reserve it until later.”
“hen I guess in a few minutes they decided thev

didn't want him o read it at all. That's from oy notes

Q The Durand notes reflect that Rex seemec +o Zeel

Rl C— ’ ‘. 71
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that it would come cut, but that the way for it to come out

was through Consumers objecting to its coming out,

A Where are you?

Q This big paragraph on page 1l6.

(Witness reviewing document.)

A Okay. I've read the statement on page 16 of
Dave Durand's notes.

Q Now, as I get the flavor of this meecing, Rex
seemed to feel that the information that had been put in
this draft statement that Milt Wessel had presented was

going to come out at the hearing., Is that the impression

you had?
A In discuss .ng this particular thing?
Q Right.
A I can't recall, I can read what's in Dave's

notes, and I can read wi.at's in mine, and . . .

Q Well, did Milt show you that statement before
you had this meeting?

A Before the 29th, or before we met with Mr,
Temple, which is . . &

Q Before you met with ~= well, let's take it cne

ster at a time, Before vou met with Mr, Temcle on the

“ Yes. I hacd seen it hefore that,

Q flad vou seen it befcre vou started meeting wisth

- - ! ” -
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Consumers Power on the 29th?

A I probably had, ves. I know I saw it before we
talked to Joe, and I assume I saw it before the meeting.

Q Did you and Milt discuss it?

A He may have shown it to before the.meeting and
said something like, you know, I'm going to give this to
Rex, or something. I just don't really recall.

I know I saw it before the meeting, and I'm
not sure at what point on that day he showe” it to me or

how much we discussed it.

Q Do you know why he felt it necessary to prepare
that?

A (Pause.)

Q Or did you ask that something similar be

preparad, or did you feel something like this had to be

prepared?

A No, that was Milt's idea, and I ., . + I think
it's ==

o What concern oif either you or Milt e-

MR. POTTER: ©Excuse me. I think he's just

about to answer,

MR, OLMSTEAD: I'm sorry., I was trying to help
him by askinc the cuestion differently.

THE WITNESS: This is sinilar in nature to thas
acmber 4 that I refecred %0 in the first outline of Joe

I 2.7 ’ g
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Temple's testimony. There's much of the same language in

there.,

I don't know whether Rex is having ancother run

at Joe == you know, we put that in the outline of testimony,

they looked at that outline and it wasn't acceptable, and
perhaps this is just M'1lt trying again to make th.s kind
of statement about the negotiations.

BY MR, OLMSTEAD:

Q Did you and Milt have trouble with the cutline
that Rex presented?

A The Cctober ¢ . .

Q The handwritten outline that we were lookinc at
awhile agy, that's in the book there.

A I don't think so., I think we wanted it
explained, what he wanted specifically for us to put down.
In that context. You know, what did he mean by this, and
what did he mean by that. And there was discussion on
that., But I don't think . . .

Q Okay. In terms of the outline that he had, if
you were to place that statement that Milt provided inte
that ocutline, where would it go?

A T don't think it was intended for that, It

was intended for e-

(]

Ch, I thoucht that was what vou saidl,

ur

-~ p— § , y
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in the first ocutline that we gave to Consumers on 9=29,
based on the telephone conveisation between Bacon and
Wessel.

If you look at number 4 of that outline that
you asked me some questions about earlier, that same
lar:quace is in there.

Q Okay.

So this wasn't an attempt to meet the objections
at this meeting that Rex had to that testimony?

A He never told us what his cbjections were, He
and Mr, Bacon arrived, I gave them a copy of it, tray went
into our library, they were there half an hour maybe, I
don't know. They came out, they said, you know, that's
not the version we want, This is the version we want of
the outline.

And we never discussed == I can't recall there
was ever much discussion about the first outline we
prepar=d4.

Q How were relations at that meeting? Were those

tyvical, or were they more strained than normal, in terms

A Well, I mean we were kind of on notice with a

threatened litization, 3ut I thoucht it was a good working

meeting., I'd beex i- a lot more acrivenious meetings.
Q Now, down at the bottom of pace 135, after

- =
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discussion of this bit of material that Mr. Wessel prepared,
the statement appears that Joe wanted to know why one
couldn't just write it down, if cne's words are what one
is,

Had he read that document that Mr, Wessel had
precarec?

A I can't recall., Milt may have read it in his
presence. I think he read it., I don't know if he read
it in Jne's presence or -- I know at one point he read it.
1 don't know whether Joe was present or not. I remember
him reading it.

Q Well, as best as you can remember, what was
Joe Temple's concern at this noint?

A He had to testify orally. He was going toc be
put on the stand and asked some kind of gquestions on direct
examination., And I think he wanted to write down what

his thoughts were, so he could just refer to them when he

testified,
Q And then it says:
"Rex said he wasn't really interested n Joe's
words,"”

So I guess what I'm trying to cet at is, what ==

was Rex wanting Joe %o testifv extemccranecusly?

A Yes, that's what he %0ld him, was you're

Ul

e -
oing

to0 have to get cn the stand, we're coing to have direct
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examination., I'm going to ask you gquestioans, and then
there's going to be cross-examination.

Q And was Rex concerned about having something
written down?

A I don't know what his concern was, My impression
was that Joe wanted to summarize his thouchts on somelhing
he could refer to, and apparently Rex didn't want it.

Q Okay.

Back on page ll, in the second paragraph, second
full paragraph of that page, second sentence, it's
repurted:

*"Milt stated that he had the feeling that if
what is being asked for by Consumers is furnished,
this would invite the Board to say that this is such
a tenuous thing that this project should be put to
an end."

And then it says:

*Judd reamphasized he still wanted to hear
this information £rom Joe Temple."

And Milt points cut that then he has a leot of

other sroblens.

(R}

assume that those lot of other prchiems ¢o
-

Back t=c this concern that both vou and Milt shared over

this fishing expediticn into Dow's inteznal discussions

concerning the ongeing contract negetiations, What T'2
e rearral Aleperrens, Tne
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like to ask you about is the concern he's expressing, that
if the Board had this ‘nformation that Consumers is asking
about, it was his belief -= that is, Milt's belief =-- that
the Board would find this to be too tenuous,

Do you have any recall of that discussion?

A Yes, I do.

Q What was your impression of what Milt's nosition

was there, and did you share it?
X I guess I'd like to characterize it a little
differently, because I remember that part very vividly.

In my opinion, during the course of the
negotiationrs ther~ wvas a certain amount of antipathy that
developed between Joe Temple and Judd Bacon, And I know
on one cccasion Joe called Russ Youngdahl and talked about
Judd's conduct in the negotiations, how he felt it was
affecting them,

MR, CHARNOFF: These particular negotiations?

THE WITNESS: The negotiations preceding the
September 13 meeting., This preceded Aucust. Sometime in
the spring sometime. I would guess,

My impression was that Judd perceived that, and
may have felt the same way about Joe., I don't know, 3u=
there was scme antaconi.s: there,

Tais whole interchange was, £9 us, Judé srvinc

20 Zind out Zfor himself what wers Jce's perscnal reascns for
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reaching some of the decisions that he had.,

I had perceived this earlier, whin I talked with
Judd on the phone on the 17th, He was pressing, you know,
why did Joe decide that?

And we didn't want those two == I guess I
shouldn't say "we" == I didn't think there would be any
purpose to be served by Judd Bacon sitting there asking

Joe Temple what his reascns == his persornal reasons, not

those expressed to Paul Oreffice =~ but his personal reasons

about how he felt about Consumers and certain members of

the negotiating team., I didn't see any purpose to be

served for Judd to hear that, because it involved him,
And that's what that interchange == that's

my recollection of that interchange. We didn't think it

was necessary for Judd to hear that,

Q Subsequently, later or in the minutes, after
Judd was being excluded, when Rex and Dave Rosso talked
to Jca Temple, was part of the reason that you pushed for
that due to this feeling that things would progress much
better if he weren't present, cr was that strictly related

to the ongoing contract negotiations?

5

Iguess I . « «

r)

Later cn in these meetingcs, Judd is excluced ==

Y That's right.

)

-= when Dave Rossc anéd Rex Renfrow discuss
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Tenple's testimony.

A That's right.

Q And part of the reason for that was because you
and Milt Wessel had pushed for such an arrangement?

A That's right.

Q And was part of the reason you were pushing for
such an arrangement the fact that you didn't want this
information concerning Joe's feelincs about Judd Bacon to
come out and degenerate into a discussion between Judd and
Joe on their persconal relations?

A Okay. When we talked about Toe's personal
feelings == I think it was Rex and Dave, I'd have to look
at the meeting notes =- anyway, Judd was excluded when Joe
wasn't present, It was Milt and Dave and I and Rex ==
Dave Durand, Rex Renfrow, Dave Rosso anc I.

That was one of the reasons. There were some

other concerns that Joe had, which I ¢i 'nk are probably

referenced in Dave's notes == but there werse other concerns

that we didn't think having Judd here would do any good

if we were ever going to negetiate again, or anything, in

Q Qkay. Cid Joe Temple ever express to ycu, as
these oroceedings moved alonc and it was clear that he was

going tc have to testify, any desire to be represented v

-

somecne cther than Judd BSacon at the hearings, or any
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concern about whether Judd Bacon would be the lawyer
examining him?

A I think he knew from the outset that it wasn't
going to be Judd Bacon, it was geing tc be Rex Renfrow,
Q All righe.

However, that leaves me with the first part of
my question on that language on page ll, which was that
if Joe Temple sayvs what Consumers is pushing him to say,
that the Board would say this is a tenuous thing, and the
project should be put to an end.

Leaving aside these negotiation problems, and
rerscnality ptobl;ms. was there a feeling on the part of
you or Milt Wessel that if the Midland Division informaticn
came toc the fore, that the Board might find the deal too
tenuous?

A No, I don't think that's a proper characteriza-
tion., I think there are two separate thoughts there.

Go back to how that starts cut:

*Milt pointed out that Judd hid told Lee that

if Dow wanted out of the situaticn, then that would

be the end of the project, Milt stated that he had
the feelinc that if what is beinc asked fcr by
Consumers Power is Sfurnished, this woulld invite the

Board so sav + « + "

Okay. It's hard ¢o tell from chese notes, Sut MV DErcerLionews

- — ' . -
ez Feaetal creporrers, Une
Add NORT™ CAPTTL STREEXZY
WASHINGTON, - 2 000
20Q) 14T IVC

108 335




10

1"

12

13

14

15

16

17

18

19

B —

194
again, thls go¢s back to = = these are listed as separate
paragraphs, like they're separate subjects, but I don't
think they are, I think this goes back to where we're
discussing Dow putting in another power house. Or cne of
the other alternatives is if we just s~id to Consumers
Power, we want to buy out of this thing., Tell us what our
bill is, and we want to buy out,

In that context, if - uu builid 2 new npower house
that affects the cost-benefit analysis. If you buy out
of thi:® thing wnd build a new power house, that affects
the cost-benefit analysis.
And if that comes out that's a tenuous kind
of thing. That's the way I would interpret that.
Q Okay. ?ct's take those rgituations as making
it a tenuous kind of thing.
Was there a concern on the part of you and Milt
Wessel that if these alternatives came out, the Board would
suspend the constructicn permit, or find +he deal too
tenuous?
A Yes, I think it would definitely affect it.
My opinion was then and is now that it woyld have definitely
affectad the cost=benefit ana.vsis, If we had said we
can't count on Consumers Power, and we're going to g¢ ous
and build a2 new power house <ust in case, then what's the
purpese faor naving the nuclear cower two=unit reacto:s Laers?
e Federal reporiens, Une
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Q Yet this was something that was under fairly
serious consideration within the Dow Chemical Company?

A .t was something we were thinking of, What do
we do if the nuclear plant is not built? Do we build a
conventional power house? Do we build gas turbine techncl-
ogy, which is new? I mean there are a number of options.
Wheel power,

Q So even though at the time you weren't terribly
familiar with NRC proceedings, now that you are you can
understand, I suppose, why one would want ¢2 bring *hat
out?

MR, POTTER: Can I have that read back?

MR, OLMSTEAD: I mean Rex and Judd are pushing
to bring some information out that evidently concerns Milt
and you. Iat given the climate of the regulated industry
that the nuclear industry is, vou can understand, I
suppose, why they would fe=2l that oucht to come out?

MR, POTTER: Excuse me. That presupposes that

we all understand that both Renfrow and Rosso we:e operating

under that state ¢f mind, and I'm not going to accept that.

-~ e

. wWell, assuming that vou knew at tha“ time whas
70U Xnow now about the Nuclear Regulatcry Commission,

LR - s x e ‘
is that the tvre 90f . L.ing that vou think cught tc have come

— . - -
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A What I knew then is basically what I know now,
and that was T had read the cost-benefit analysis from the
original constructior hearing, and that talked about the
reason for the plant being in Midland, and some languace
in there that had to do with the transfer of a unit to
Palisades and cancellation of another cne in a certain
event == I've forgotten what it was. And I tuink this was
brought out at one of the other mee%ings prior to this,
that we had with Consumers.

The basis for the whole plant was the fact that
we're supplying you with steam, and the cost-benefit
analysis is based -- this was my perception == on supplying
the steam to Dow, as well as supplying electricity to
the net,

Well, if we went out and said, we're going to
build our own power hcuse, then in my opinion that would
affect the cost-benefit analvsis.

Q 3ut in your opinion, the altermative of building

your own power house should have been in the envircnmental

"

eport, isn't that correcs?
A I guess vou ' ve lost me there,
Q wWell, Consumers asked ou at some pcint =5 look
a% their envisonmental repert that they were submitting as

2 part of this remand proceeding?

O 5 f R 2
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A Yes.
Q Was the alternative of your building ycur own

power house in that report?

A I believe it was., I think . . . I'@ want to look |

at it, but my recollection is that they put somethincg in.

Q Ané in vour opinion did that environmental
report accurately reflect the Dow position on the alterna-
tive to building its own power house?

A I think, if I recall, that was the only alterna-
tive that you could say was available at that time., New
technoulogy had not come along, and so forth.

I guess the point I'm trying to make is there's
a difference between saying that's the alternative, and
saying we're going tc do it. You know, we've appropriated
the money, we have the engineering drawings, and we're
starting to build it, Becausc we don;t think Ccnsumers is
going to come on,

That's almost a self-fulfilling prophesy at tha:s
point.

Q Ckay. At that peint had Duw develcoped encineer-
ing draw.ngs for its own power house?

A They had some scucdies done by Black & Veats!
as tc the cost, and so forth,

~ 2 7 mas -t ; - 4 . 3 .
Q Ané taey had been explorinc this with other

S J #
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A No.

Q They subsejuently were asked gquestions about it,

weren't they?
A Yes.

Q Okay. If you'd look at page 17, in the first

full paracraph there == it's actuallv the second paragraph

on the page, the sentence that I'm focusing on in particular

is the statement, the second from the end:
"Rex pointed out that he would rather Dow
err on the side of too much on their outline rather
than not enouch.”
Is that /. accurate recording of what you
understood to be what Rex waé asking for?
A Well, I have a notaticn. .. my notes:
®"A discussion by Milt and..." this is on page
3 ¢of my notes, IV.b,3 ==
"A discussicn ., Milt and Rex over whether
it was really necessary for Dow to have to supply
all this information."
< don't know if this is the same point, -Milt
is say.ng it really wasn't called for, and Rex saying he

thoucht i%t was really necessary.

Q Ané this is essantially talking about alternatives
acain, ané how much informaticon thev're coine o nees Lo

satisfy the Board,

— ’ », /
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A Economic analysis, ves.

Q This is an impression that I want to be very
careful about, because I do get this impressicn, which may
be affected by this underlying contract dispute in negotia-
tions with Consumers:

There are a number of instances in these notes
where I get the impression that Rex Renfrcw and Dave Rosso
are pushing for a lot more information or. economic alterna-
tives and criteria for decision making than Dow seems
willing to provide.

Is that an accurate capture of the sense of
these meetings?

X They pushed for it, and we may have guestioned
their need for it. But there was no sensitivity about it.

I think our economic analysis showed that the
non-nuclear versus the nuclear =- at least from Dow's point
of view == was rapidly reaching the point where the nuclear
was going to become more expensive to supply steam to Dow,
The non-nuclear alternative would be cheaper to us than
buying steam from the nuclear cower plant.

That's what our data showed, That's what our
recent analysis in Cctober, after we gct the new numbers
£rom Consumers showed.,

And, acain, at least on mv paxt, there was 2

s2 3 3 i& 3
-- == e WOULD Later Ccone

reluctance to volunteer tiai
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back to hamnt us in a litigation by Consumers.

Q Okay. Understanding that, but once they asked
for it, you hadn't volunteered it at that point, and my
concern about these discussions is that Milt seems to be
indicating that he does not see the relevance of this to
what the Board is going to be doing. Did you share that?

A I guess, to give you the sense of the meeting,
Milt was doing whatever he thought he was doing as trial
counsel in the meetings, and I was, vou kncw, concerned
with other things. I don't know what was in Milt's mind
at that point. ’

Q Did yeou ?eel these materials were relevant to
what the Board was going to be doing?

A I guess I didn't even reflect ca it. They
asked for it. There were scre graphs that Joe had, and I
gave them to them, I think right after that meeting, which
had those curves on them.

Q Could we look at page 3 of your notes, tc where
you relerred me? It says, "Milt saying it wasa't re: . lv
called fcr, Rex saying he thought it was really necessarv,”

And then Rex said, well, mavbe .ais is net going
S0 De raised at this hearing, I assume =has was the lis=sle

hearing, ©r suspension hearing, but certainlv woulsd he
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thougiht would come subsequently?
A Yes, big hearing. That's what my notes here say.

I regard this whole conversation as, you know,

why do you want it kind of a thing, just not really pressing. |

Because I think we talked about a lot of this infcrmaticn
with Consumers already, indicating where we tbought we were
gatting close to that line.

c Which line?

~ The line where non-nuclear steam became cheaper

to Dow than nuclear steam.

Q But Rex and Dave didn't seem to mind that?

A Mind what?

Q T4t you might be getting close to that line.
They wanted the infcrmation anyway. .

A No. It later degenerated into a big fuss about

the price of coal, and escalation factors, and their
suggesting that our numbers were wronc. But at that point,
until they saw it, they didn't seem to have any (uestior.
Later on, they diéd have a lot ¢of questions abcut it. And
that's where we cot intc all tl.e discussion about coal
prices we usecd, the cocal prices they used, the escalaticn

& - : &1 . 1'% - . Y
factors Scr inflation, anc all these tihingcs, wr P

.

: P :
is zeflected in the notes.

o I don's want to belaber the »oint, but I'm goivg
o, The information that Rex .s asking £or here deals wit.,
. —: ] ’l ~ -
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econcmic alternatives, and the only ==~ relationship that
it has to the ongoing Consumers-Dow steam contract
negotiations is this support clause which v:_ didn't want
to breach. But it's alternatives to nuclear steam tnat
he's talking about, and he s asking for information, anc
there's still a reluctance to provice all that information.
And the sense that I got out of it is that the reason is
that there's a feeling, either on youv part .r Mr, Wessel's
part that that information goes beyond what they neec '
have to try the case.

Is that not correct?

A That doesn't reflect my feeling.
Q Okay.
A My feeling, again, was that this was a £fishing

expedition thac was going on, and in this particular area
I wasn't all that concerned. But, you know, it was just,
what do you need it for?

Acgain, a larce law £irm from Chicagc was there,
We'd been threatenad with a lawsuit., And, you know, were
thev conducting discoverv while using that clause in the
contract to conduct discovery or not?

I don't know what was in their minds. 3ut vo
have t£o act in that manner., 350, naturally, the question,

A o ) &
what cc You wanlt Snat -or.

- : P P - . ‘- ..
It was in that context that we wers talking about
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these items.

Later on, there was a lot more discussion, as I
indicated.

Q Richt, We'll get there, I hope.

MR, CHARNOFF: Today?

(Lauchter.)

MR, ZAMARIN: I was going to suggest, if vou're
geing tec go on to a new irea ==

MR, CEARNC 'F: Isg that the end of that day?

MR, OLMSTEAD: No, just a couple more gquestions.
Would you like ne to get to the end?

MR, CH}WOFF: Whatever vou want, I just thought
if you were starting a new day, this wculd be a good time
to ==

MR, POTTER: Well, I want to caution you agai:,
Mr. Nute has goct a2 commitment and he has to leave at 5:00,

MR, OLMSTEAD: Okay.

BY MR. OLMJTEAD:

Q Following the 9-29 meeting, did you hav

1]

anv

PO = RSl P4

meetings intarmal ¢o Dow, or with Mr, Wessel cor wi

(r

Dow persconnel == Mr, Temple =- to discuss the sense of that

meeting, and where vou saw Dow going?

A TN TS -~ 1 - - 3
MP. CHARNOFT: The sense 0f the 9-29 meetinc?
1 T 4= -~ e - Ty -
- e e s e 8 —— s -

TEE WiTNZESS: VWell, tweo thincs. lMNunber one, ihis
” ”
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is the 29th, and I don't know what day that fell on, but I
had committed, I believe, to get back ¢o Rex by . . . well,
I can refer back to mv notes on pace == tre third pace of
my notes, number 4:
"Start on Monday, 8:00 a.m., ¢ontinue over on

Tuesday, have all backup documents present, particu-

larly on £irst round.”

I guess I'd want to know whether that refers to
what we then thought was the start of the hearing in
October, okay?

The point I'm trving to make is that at that
peint I still think we thought we were going in Cctober.
Rex had asked me to come up with a much broader draft of
testimony. So I would imagine the next few days I was
spending my time just doing that, and I don't recall any
meetings where we ~1t down and had a long discussison abrut
where we were geing. I think I was really just hustling
tryinc to get that next draft together.

Q Ckay.

I really am a: a gocd stopping spot.

f
(Whezseupon, at 5:C. z.m., the taking of th

depositicn was ccncluded,)

. — y . Fed
oree . Jeaetal :kaxnzx ~/Rc
add NORTW TAP TTL TTREET
NASHINGTS W .5 20001 3(}8

W67 3473700 34 6




|

1“ CERTIFICATE OF NOTARY PUBLIC |
|
|

H 1, 52442.9/165.4221245%g¢/a notary public, do

4| hereby certify that the witness whose testimony appears

1.\!‘

5! herecin, appeared before me and was duly sworn by me.

MM_ |

Notary public in and {or the !

8| .
éEE=42&=:==é=4ﬁi====%§£5_ékg===é¢1
7| Mr commission expires

10
——EEN M RKXEEXCE
| Betery Public, Midland County, Michigat
11 My Commission Zepies Auguse J, 1980
T 12
'
13 i
k4
14, CERTIFICATE OF COURT REPORTER :
15, 5
|
16| 1, William Z.Landon , Court Reporice, do :

17! hereby certify that the testimony contained herein is a true

18 record of the testimonvy given by said witness, and [ [uocher |

19 certify that I am neither attorney nor counsel for, relarod

20 to or employced by any of the parcies to the action in whi
|
211 S = ~ - is taken: nd Fravet o $1 - { am -
~ thils tatement 1s CaxKen: ana. LRI ENIer . LIl 4 am nos
o ;
- relative or an employee of any attorney or counsel e C
23% by the parties hereto. or financially interested in i

244 action.

¢~ Federal Reynriers, |




