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I ! UNITED STAIES OF AMERICA
i

2

_

!, NUCLEAR REGULATORY COMMISSIONrs

3 i
,

L
'

4
! DEPOSITION OF LESLIE F. NUTE

5
| Dow Center

Patrick Road and Abbot Street
6 ! Suilding 2030

|
Executive Wing

7
: Midland, Michigan
; Tuesday, 15 May 1979.

8

Deposition of LESLIE F. NUTE, called for examination
9 '

s

at 10:25 a.m. , pursuant to prehearing conference order of.

10 1

the Atomic Safety and Licensing Board, befor Helen M. Rabbage,+

11 !

a notary public in and for the County of Midland, State of'

12 |
Michigan, when were present on behalf of the respective

13 ,

i

parties:
_ f )'

1

. 14,

i'
' WILLIAM J. OLMSTEAD, Esq., Office of Executive Legal

15 Director, U. S. Nuclear Regulato.'."f Commission,
Washington, D. C., on behalf of the NRC Regulatory

16 Staff.

17 | WILLIAM C. POTTER, Jr., Esq., Fischer, Franklin, Ford,
Simon & Hogg, 1700 Guardian Building, Detroit,

18 Michigan; and
R. L. DAVIS, Esq., Michigan Division, Legal Department,

19 47 Building, Midland, Michigan, 43640, on behalf of
*

Dow Chemical Company.;

20

fGERALD CHAPSOFF, Esq., ALLEN WEISBARD, Esq., and,

21 WILLIAM SRADFORD RZYNOLDS, Esq., Shaw, Pittman, :

Potts & Trowbridge, 1300 M Street, N.W., Washington, !
:: D. C. 20036, on behalf cf Censumers Power Ccmpany.

23 RCNALD G. "AMARIN, Esq., Isham, Lincoln & Beale,

{ One First Naticnal Placa, Chica go , Illinois 60603,
24 i en behalf of Consumers Power Cc=pany.

|

- :s
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I | _P _R O .C _E .E .D .I N _G _S_ -

'
2 MR. OLMSTEAD: On the record.m

t

3
: Whereupon,

# i LESLIE F. NUTE

5 '

was called as a witness and, having been first duly sworn,

'

6 was examined and testified as follows:

7 DIRECT EXAMINATION-

I
'

8 BY MR. OLMSTEAD:
!

9 O Would you state your full name, address and''

|
10 occupation?

!

11 A My name is Leslie F. Nute. My address is 4212
,

t

12 ' Partridge Lane, Midland, Michigan, and I'm Director of

13 Environmental Quality for Dow Chemical, USA.

[A !

\' " Q- Are you currently employed in the same-position
:

15 you held during the period June 30, 1976 to May 15, 1977?'

16 | A No.

f Q What position did you hold at that time?17

I

| A I was senior attorney, Michigan Division,18

t

19
Q For the entire period? Through May of 1977?,

,

20 A Yes.

i
'

21 Q The purpose of this deposition is to inquire :

22 into the issues set forth in the Board's May 2 prehearing

22 conference order. Have you read that crder?

24 A Yes, I have.,

_~ 25 0 And you're aware of the issues of what ycur

cA:: 3::'e aI =R:pc ::u. Snc b00 \k
ada NCRTM C.A p rfC 4 ST1t EET

W A SHI N GTC M. D.C. 20001
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i

' testimony is?

2 : A As nearly as I can recollect.
-

:

3 Q Would you like me to read the issues?

#
; A Yes, please.

5 Q Issue number one is whether there was an attempt
.

6 by the parties or attorneys to prevent full disclosure of
7 or to withhold relevant factual information from the
8 Licensing Board in the suspension hearings.

9 Issue number two is whether there war a failure-

10 to make affirmative full disclosure on the record of the
t

11 material facts relating to Dow's intentions >ncerning
i

12 performance of its contract with Consumers.
|

13 !ssue number three is whether there was an

[fT
-

at*empt to present~ misleading testimony to the Licensing'', 14

\

15 Board concerning Dow's intentions.

16 Issue number four, whether any of the parties

17 or attorneys attempted to mislead the Licensing Board
,

concerning the preparation or presentation of the Temple18 '

19 testimony.
- |

20 Issue number five, what sanctions, if any, should'

be imposed as a result of affirmative findings on any of21

:: the above issues,

i

22 ' Ecw long have you been empicyed by Ocw Chemical

24 Ccmpany?

:5 A Since 1971.
-_

#
'

,

c-*: . .?cie::1 : c: cite:1, r:c.

k
'
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t

1
Q What was your first position with Cow Chemical?

i

2 A Attorney in Dow-Chemical, USA.,

3 MR. CHARNOFF: What was that year?

# ! THE WITNESS: 1971.
i

5 BY MR. OLMSTEAD:

6 Q Were you assigned to the Michigan Midland Division

7 at that time?
I

.

8 A Nc, I was here. It was in the corporate legal
,

9 department, in this building.-
,

10
, O In 1971?

11 A 1971.

12 O When did you join the Midland Division?

| A January, 1974. End of January.13

Q And you became senior attorney for the Midland14
i

15 Division at that time?
!
!

16 A No, I was just an attorney. I was later promoted

17 to senior attorney.
I

18 Q When did that occur?
:

19 A I would say late 1974, early 1975.
.

20 Q But well before the remand from the Court of I

!

21 Appeals which was July 1976? :
3

22 A I guess I'd have to go back and lock. I can't
.

,

i

|
recall when it was, when : was premeted. I can't recall.22

24 | Q But ycu were the senier, lead attorney at the
i
.

25
-

time?

r .- r o n
m:: .' :c::t Merc::::1, Sc:.

- * cam una s t=m
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i

i

1 A Yes. I'll explain t'at. Senior attorney is just,

-

a title of salary range. It doesn't connote any particular2

t

3 power or responsibility. I was the lead attorney in the
i

t
i

4 Michigan Division, regardless of what my title was.
,

I

5 0 Okay. The other attorneys of record in this

I

6 proceeding are Mr. Pribila -- he is junior to you as I

7 understand it?
,

A He was at that time, yes, sir.8 1

!

9 Q And in regard to the issues with which we are,

,

10 concerned, namely the Dow-Consumers contract and the remand
i

proceeding and the presentation of testimony, you would have11 '

!

12 been senior to Mr. Pribila at the time?;

!

13 i A Yes.
!

D
s i 14 { Q And you would have been senior to Mr. Durand?

t

s 1

15 | A Yes.

16 Q And your relationship to Mr. Hanes was what?

17 A I reported to Mr. Hanes.

ta Q Directly?

19 A Yes.

20 Q So there were no other lawyers besides Mr. Hanes
I
,

'
-

21 for Dow Chemical Company who were a member of the corpcrate

:: cffbe, legal office, who were senior to you, with regard
,

i

:s to these matters?

:4 A No, that's not ccrrect. M. Edwards was invcived

:s at ene point. He is and was then the head cf the litigation
v

M F f / CK"ZrCT:C.t, .f,,)ft:C.C**::* J! Cat
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|

section.1 *

1

2 Q For Dow corporate?'

-

3 A Yes.

4 Q And what was his role?

5 ' A He entered an appearance on the record, and if

6 I rccall, was present at scme of :he hearings in Chicago

when Mr. Oreffice testified. And I believe he signed some7 '

a' of the documents that were filed, scae of the b.ief s. I'd

9 have to check back. But I seem to recall he signed some
,

! of them.10

i
i MR. PO*TER: Let me just interject to clarify

11

f for the record, when you refer to either Mr. Hanes or Mr.12
i

4

13 ! Edwards as corporate Dow attorneys, are they Dow USA or
I

(/ 14 the Dow Chemical Company?
!

/

15 l THE WI* NESS: They were Dow Chemical, USA at
i

16 that time. They are now corporate, because the legal
!

17 ; department has been combined. There were two separate legal

18 departments at that time.

19 BY MR. OLMSFAD:
.

I

:o O Cne for the ^x:w Chemical Company and one f or !

i

'

21 Dow CSA?
I.

:: A Right. Cne for the Dew Chemical Cc=pany was

3 primarily cencerned with financing, stccks and bonds and

:4 anti =st issues.

.5 C Sur ene would net conclude frem that that the
_

c5::- 3cde:.:| .r?cr=:u. .hc. Q
ese N C R % ;A PrTC i. $n E K~ ~

W AS Mt M QTC N. 0.0 20001
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1
'

attorneys assigned to Dow Chemical Company were senior to

'

2 the attorneys assigned to Dou, USA, necessarily?-s

'
3 A That's right. You wouldn't make that assumption,

t
# '

that's correct.
.

5 '

Q Okay.
I

6 What was your relationship to Mr. Wessel?
,

i

7 A Mr. Wessel, at that time -- I'm trying to,

8
i recollect -- he was at that time, I thb.x his title was
i

9 | Special Litigation Counsel to the Dow Chemical Company. He-

t
i

10 i was outside counsel, but with a little bit different
,

11 relationship than many of the outside counsel had with Dow.'

I

12 Q If there were a disagreement between you and h''

;

13 concerning strictly a legal matter, would he be considered
'

i

<^s |
5 4

14-'

|
senior to you, or would you be considered senior to he,

>~-

15 or would there be a contract relationship?
,

16 Who would make the ultimate decision as between'

17 '

the two of you?

18 A Well, normally it would be me, but if there was

19 a violent disagreement it would probably go to Mr. Hanes.-

!

|20 Q Okay. ;
i
!

21 Now, just for background purposes, I would like I

22 to go back to the earliest invol'gement. that you v.ight have

23 had with the Ocw-Consumers steam centract.

2d If you could generally tell me what the first

~

25
_

involvement you had with Censumers Pc..er Ccepany --

! S F* / *c~: - Je::e :1 3::cc:ts, $ncO

308 151_ 7_ ,- -

W A S Ml N GTO N. 3.- 20001

(2021 3 7 3700
__ . . _ _.



!

'

1

: A You mean strictly with regard to the steam

2 i contract? I had a great deal of contact with Consumers over~

3
the years.

4
Q Let's take both. What was your first involvement'

5 '

with Consumers Power Company generally? i

6 A First involvement with Consumers Power Company

7 was in January of 1974 when I first came to the Division.*

8 There was at that time a hearing going on before the Michigan

9 Public Service Co= mission that had to do with the proposed*

10 rule on natural gas curtailment that had been proposed by
i

11 Consumers Power. And my predecessor had intervened, and I
i

i

12 substituted for him as counsel.
,

l
13 * hat was a rather long, protracted proceeding in

r |

[ '

14 which I represented Dow, and Consumers was involved as well
s

I

15
.

as a lot of other companies. Both in electric rate cases and

16 gas rate cases filed down there, as well as cases before,

17 the FEA involving natural gas curtailment or feed stocks

18 to Marysville -- all those things I was involved with

'9
. Consumers.

O Ckay. Now, with your first contact with Consumers !' 20 '

I

Power in that croceedine, what counsel represented Consumers |
21

.|
.

I

22 | Power?
|

22 A Alan Bass.

24 O And was he a member of their ccrpcrate counsci

_
:5 st- ucture ?

4 r I * Ac ?:: 7 ::::t c%:rcitt:L Scc
644 NCRW CA PfTC 4. SMEU
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|

1

i A Yes.
,

2 i
_ ! Q They didn't have an outside counsel?

,
~

A Not at that time.
'

4

Q Okay. What was your first involvement with

5
Consumers specifically relating to the nuclear steam

6
centract at Midland?

7 i

| A There were a couple different agreements involved.

8
There were some real estate transactions involved in the

9
. '| general agreement, but putting those aside and just dealing

i
10

with the steam contract, I think it was - - I'd be guessing,
I

l'
''

but around October of 1974.
i

i

12
Q And who was the Consumers counsel that you'

!
i

13

| interfaced with?

14 I
; A Oh. Okay. I misunderstood your question. I

( l

15 !''

| thought you meant when did I first become involved of a
,

16
| general nature.
;

17 i
C That's what I meant.'

18
A Oh, I'm sorry. No. Let me go back. I'm sorry.

19
I misled you.

- |

a0 I'

When I first arrived in the Division in 1974 1
1

21
they were wrappinc up their final negotiations of the 1974

;

ameadments, and I think I met Judd Bacon at that time. I
'

~~
~~

knew I met h2 at that time.

~4'
O So you did have scme involve:aent with the 1974

.:
'~

mcdifications to the steam centract?
_

~ r o o-4 p
C $ * YC$C2| C DOM.*.2. YSEc,,

w NORTH C A P PO 4. STWEI?
* A S beIpg $ TO N. ||i-G 20001
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1 A Yes, I did. |
i

2 Q But you didn't ste t those negotiations?
_

!
3 A No, I didn't start them, and I wasn't involved.

i
|

4 ' Q And you weren' t involved in the original contract,

5 which was signed before?

a ; A No.

7 Q So exactly what did you do with regard to the

8 1974 modifications?

9 A Well, I arrived in the Division the end of

|

10 January, just about a week prior, I guess, to when they

11 signed the agreement. And there may have been one or two-

1

12 ! sessions where there were some questions about language
i

is involved in the amendments, which I discussed with Judd

r' ,

14 i Bacon, I think, about completing the language. And I can
I

( t''
15 remember retyping some documents, but there was very

i

!

16 limited involvement at that point.
i

17 | Q Were there other attorneys for Consumers involved
,

is that you --

19 A Not that I recall. They were here, and I met

c Judd here, in Midland.
,

I

:1 Q And who was the primary Dow atterney involved at
i

:: that time?,

e

!
:: . A There had not been.

1

!

24 i O You mean they were negctiating the 1974 modifica-
|

:s tiens withcut the assistance of counsel?

c-?: - 3cde:aI cRerc::::1 Occ
- e , w,a ,,. m

308 154. . . _ _ . . . . _ ,
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1 ! A Yes.

2 '

Q And Judd Bacon was involved for Consumers Power?
_

3 A (Nodding affirmatively. )

4
Q Did you have any opinion as to that situation?

5 A Opinion when, then?

6 Q Yes.

7 A It was - let me go back a step. Mr. O' Conner

i
8 had been involved in the -

i

9 Q Who is Mr. O' Conner?
,

!

10 A He's an attorney for Dow Chemical, and was of

11 record in this proceeding, and the original construction
,

'

12 license. He had about the same -- well, just prior to my
i
i

13 ccming to the Division he had been transferred to Texas,.

|

'~ O> 14
i and my predecessor in the Michigan Division had left the-

( .. i
'

15 Company.

16 So the two attorneys who would have been

17 involved were no longer there, and then I was moved over

18 and came in just at the end of that.
,

19 Q Did you feel you were at a disadvantage vis-a-vis.

|

20 Consumers, because of that?
!
i

I
21 A Yes. i

i

:: Q And when were the 1974 agreements cul:ar nated?

|

23 ! A : believe they were siened at the end of
I
:

24 | January or Februa y 2, is de date.

25 Q Now, at that particular time in the nuclear
-

1 (~* 9 * A
C"?:C .EdC"Cl W :C" :~1. CC.
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|

|

1 ?
licensing proceeding I believe the intervenors other thani

Dow had appealed the NRC decision to the U. S. Circuit Court |_

3
of Appeals in the District of Columbia. Were you aware --+

4
did you follow that appeal?,

5 '

A No. Mr. Wessel was involved in that, and'

6 sometime during that period of, I believe it was 1974 --

7
I'll get to why I can't recall -- I remember I got -- Milt.

'
8 '

thought that we should withdraw, and submitted a petition to
i
I

-
9

w!thdraw before the Court of Acceals, which was subsequently
!

10 '

granted.
|

11
Q Why did he feel you should withdraw?

t

12 i
! A I think he felt at that time that whatever the
i

13 '
| initial reasons were for intervening, whatever our purposes

.Q i"
[ were for intervening, had been served.

v.
15 !

Q Okay. At that time --

16 MR. POTTER: Excuse me. I wonder if we could fix
i

17
! a date on that? You say at that time.

18
MR. OI21 STEAD: We ' re talking about 1974.,

19
MR. PO'.'""E R : But when?

20 MR. OI#.S"'EAD : I don't think vou have -- -

!
-

, ,'
THE WI'" NESS : There was a strike going cn in the '

|

Michigan Civisien at that time, which was a very lcng,
,_ ii

"
I vicient s trik.e . It had quite an impact en the ce== unity,

*4'
and I was Dow's at:0:ney then. So wnat was going On in the

e
'~

nuclear precess at that time is rather fu::y to ne, because

&::- 3 :'c::( cSercit:u, Scc.
444 N C 8tTM C A PTTO 4. ST99 E E* i
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i
>

I had other things that I was responsible for.1 '

i2 Q Okay. But Mr. Wessel had been involved in
'

m

!

3 i monitoring some aspects of that?

4 A Yes.

5 Q Had he been involved in the 1974 negotiations?
i
'

6 A Not to my knowledge.
I

7 Q -- the modifications of the contract?,

|
I8 A No.

9 Q But his involvement was in monitoring what was

10 going on in the NRC proceedings and the appeal?
i

11 ! A That's right.

'

12 O Do you recall any information being supplied to;

13 Consumers, to the Court or to other parties involved in that,

i

14 appeal concerning changed circumstances with regard to Dow's
)

'

15 intention to take steam from the Midland facility?
:

16 A Could you rephrase that? I'm not sure I under-
|

17 stood.i
,

I
I

18 Q Okay. In the oral argument in that case, and in
!

19 some of the papers filed in that case,'

and I dcn't have--

20 them here, but I think it's general knowledge -- intervenors
i

i:: other than Dow argued that there had been changed -4- um- :

|

stances with regard to Ccw's intent to take the steam. In:: ,

i
,

:3 | particular, they referred a great deal to the mcdificaticns
,

I

:: ! of agreement in 1974.

l
:s ; My question to you is: Were you aware cf what

,, -~ i ? m
C :Z* $ U CTA! W$rCT?dTZ, N,, C.

44. NCR?M * A P '* 0 6 ST9tI*

W A SHINGTO N. 3.0. 20001
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15i

1
i

1
'

the relationship between Dow and Consumers was and how it
i i

2
_

was changing? !'

3 A I don't think at that time there was any whatever'

4
you mean by change . . well, I'l answer your question in.

5
two parts :

6 Number one, did I have any contact? Yes, with

7
: a gentleman by the name of Kelly from the NRC Staff, who

8 I believe was arguing the case on appeal.
t

9
| Q Right..

to A And he called me a couple of times asking for

11 information -- I've forgotten what it was, but he asked me

12 scme questions and so forth. I do recall there were somei

i

!
"

j questions about whether the 1974 amendments should be made13

f7 i
14

; available to Mr. Cherry or not, but I wasn't involved in
\s- i

15 making that decision, and just deferred to Consumers Power.

18 | Q Okay. Now, during the time period that we're
i

17 ' talking about, which is the 1974 modifications and the

'8 ' pending case before the D. C. Circuit Court of Appeals,

18 was Mr. Temple the head of the Michigan Division?

20 A Yes, he was. !
|

21 Q And was he -- if you had to designate a Ocw ,

I

22 I empicyee as your primary client, would he be the person you
22 designated as your primary client?

i

'
24 A Yes.

:5 O So you had regular interfaces with Mr. Temple?

S::- ]cd: .:[ 8:rc::::L Sn=
; ;: n " : = ,"

308 158
'
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1 A Yes, I did.

2 Q On a nurber of issues?
.

3 A Yes.
d

4 . O Includine the nuclear steam contract, the:1
i

I5 necessary' '

s A Yes. You'll have to define that to a certain ,

1

7 period,'but yns, I did.

8 0 Well, explain.

9 A The strike started in March of 1974, and ended'

10 in September 1974, and I recall very little discussion of
,

11 the nuclear plant at that time, the nuclear steam contract

12 at that time, until the end of that period.
.

f Q Okay. So let's go to that period, when you13-

!

C
14 started to have discussions with Mr. Temple, I assume,

;y",
15 about the nuclear steam contract.

1

16 A Yes, sir.
,

,

17 Q What was the purpose of those discussions?'

ic . A As I recall, the purpose was he came to me and

19 told me that Consumers had approached him, I believe fcr the

20 second or third time-- I'm not sure which it was -- and told ;

21 him abcut the first of a series of construction delays in
i

!,

:: unit 1 and unit 2, and he discussed thac with me, and the

i

:: ; ramificatiens of it, and se fcrth.

!

2 And what was his cencern with che censtructicn:.: ,

i
|

:5 | delays?

4 - , ,

g mC f.
,

*
*e en 6.nume .o e ,

I 4 N c = w cme u sTw e r-
I

was m uo = ~. :..._ zocc i
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i

1
i A Well, his concerns were at that time we had

l2
-

recently entered into an agreement with the Michigan Air I

|
3 Pollutien Control Co= mission, which fit in with the 1974

1

4 amendments, in other words, what we were going to do until
5 1980 when the nuclear plant came on.

6 Now, there was obviously going to be a gap of
7 at least one year, and so that was a concern.,

8 '

A further concern was the picture was apparently
9 being painted by Consumers as to what he told me about

!

10
. their position and not being able to finance the plant. It

11 was deteriorating, and they had a lot cf concerns about,

12 further construction of the plant.
!

13 Q Did he feel Consumers had the capability to<

''
14 continue construction of the plant? Did he express anyy ,

.

15 opinion about that at that time?

16 A I don't recall him expressing any opinion.
17 0 Was he aware that Consumers was rejuggling, for
18 lack o# a better word, its construction schedule and Midland
19 was one that was slipping, and that it was going ahead

i
20 with some other projects? .

:: A It's hard for me to recall at this peint, whether .

he told me that or I became aware of it because of documents::

22 j that : later saw, memorandums of nee ings, and se forth,
i

24 n Sut it would be fair := say that ever the course
'

I
i

25 j cf perhaps the next year, from September 1974 to September
I
.

,
, -- , .
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!

1 1975, Cow became aware of the way that Consumers was

2
_

managing its construction?

3 A In the general nature, yes, I think. They came

4 up with a series of plans and so forth. My recollection

5 from looking at notes was that they told us in the general

6 nature of what those plans were.

7 Q And did Dow have any reaction to those plans?

8 A i don't know what you mean by reaction.

9 Q I mean did they suggest to Consumers that.

10 because of the centract they had for nuclear steam for,

i

11 Midland that Consumers ought to give a higher priority to

12 the Midland construction schedule, or at that time were

!

13
| you just taking a more neutral role of monitoring it and

r
,

.
14 being concerned abouit it in general, but not giving any

\m_/ !

feedback to Consumers?15 .

i

16 A I wasn' t involved in any of those meetings, so

17 I really don't know.
i

18 Q But there were meetings between Mr. Te=ple and

19 Consumers? !
'

I

20 A Yes, there were. |

21 Q And did Mr. Te=ple provide you any feedback frem

22 these meetings, or ask you any cuestions?

23
| A Only of a very general nature. Ncne that I can

24 recall. I knew there were seme meetings between Censu=ers

25 and other senior Cow executives. : think Mr. Gerstaker, and
-

c~ :: :~:2c::! .:S::c:::~1. Sr::.
n '~ r
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i

I so forth.

2 Q In your conversations of 1974 or thereabout with

\. '
Mr. Temple concerning the contract, did he ask you to examined

,

4 Dow's position under that contract in any way?

5 A Yes, he did.
|

6 Q What did he request?

7 | A Well, I think he just requested an analysis of

8
,

what kind of rights we had under the contract, in light

9 of the delay announced by Censumers, and just what were some

'O of the options he had, as I recall.

11 Q In your opinion, what was he concerned about?

12 At that particular point. Was he seeing a sdostantial delay,

13 a minor delay? I mean I know you explained why he was
-.

14 | concerned, but I'm trying to examine whether you have any-

\..~

15 opinien as to how deep that concern was at that time?

1

16 ' A I think two things: The consent decree we had

'

17 with the Michigan Air Pollution Control Ccmmission, and the

18 second thing was that Consemers had announced one delay,

19 ' but had indicated there may be further delay and it nay

20 even be worse than that. And I think he was just saying,
I
i

21 well, you knew, if it's worse than that, whatever it is, j
.,

l
22 i what are our rights under the centract, what are our

22 Obligations,and so fcrth.

!

;4 ! O And what analysis did you prevife him at that
!

:s time?
_

i s::. % :-i .=a:== =..s
__..m...,

i
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1 |
#

}

1 i A I think we discussed the contract and the |
| i

2 ' provisions in it, and so forth. '

_

3 Q Did he ask ycu if they could get out of the

4 contract?

5 i A No.
,

t

s| Q Did he ask you if they had to complete the f
!.

7 contract by a date certain?

a' MR. POTTER: Excuse me. Let me interrupt,

9 because I think the context is -- you say, did he ask if -- |

10 MR. OLMSTEAD: If Consumers must complete their

11 contract obligations to provide steam by a date certain.

12 MR. POTTER: Okay. Before he answers that, I

13 want to go to the preceding one. I want to make sure I
1

I

' (~s- 14 understood. When you say can they get out of the contract,
;

,

('
' could --15

16 MR. OLMSTEAD: Could Dow?
,

17 i MR. POTTER: That's what I wanted to know.

18 THE WITNESS: I can' t recall whether that came'

up at that point, or a little later.19 i

:o BY MR. OLMSTIAD:

I
Q By "a little later," what would we be talking:1 j

:: abcut?

i

j A Well, frem then on.::

!

| 0 Spring, '75?:4
.

I

25 A Through Tall -- frem Spring '75, frem then en

f .= 7 s g
= :2 *:0 r :i erciirJ, .Jr:c.
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i

|

1 began concentrating more and more en the nuclear plant and

2 the issue of delay. So I really can't separate it out in

3 my mind. |

|#
Q Okay. Let's aove ahead to late 1975, then. By

|
5 !this time the extent of Consumers delays were known by Dow?

6 A Yes.

7
Q And Mr. Temple's concern had increased?

a A Yes.

9
Q And by this time had he asked you whether Dow

10 could force Consumers to complete their contract by a date

11 certain?

12 A I don't recall.
I

'
13 Q Had you undertaken, of your own initiative, to

r
14 determine whether they were required to complete the

(.
15 contract? Basically . let me clarify that.. .

16 At sema point Dow and Consumers got into an

17 argument over this point in the contract.

18 A (Nodding affirmatively.)

19
Q And before there was any interface with Consumers'l

20 counsel and Cow's counsel, I'm trying to ascertain whether
i

t,

21 you had an evaluaticn of that centract in your own =ind as j

i22 I to what Ocw's positien =ight be if they had to force Censumers
f
1

23 { to the centract. I mean what did you deem to be a re2scnable

24 | ccepletien date under that centract?
!
,

25 | A : didn't approach it that way. The first step

s e-- r - m
=:: .7::ct;;l CKircite:1, i::.

| u. =c=w : w Ts sTwcrv

}}g ;'
. s m ~ a rc ~. o..:. 2=oi

(Zo2J 347 3700 |
i



22

1 i
we teck was to write a letter to Consumers asking for

2
assurances under the Uniform Ccenercial Cede.

3
Q And when was that?

4
A 4e ; '. , I'd like to see the document. I think it

5 was November 1974. But later en . I think thai's when. .

8 it was.

7
Q And I assume they responded?

8 A Yes, they did.

8
Q And generally what was their respense at that

10 time?

11 A Well, it's written out in the letter. If I

12 remember, it's about a 2 or 3 page lett'''. So --

'3
Q I really just want your impn -ions.

'4
A My i=pression was they saii that they didn'tj

15 believe that the Uniform Cem=ercial Code applied, and said

'8 the steam was not a sale of goeds, and that they were only

17 required to use their best efforts, which they had done.

'8
f' There's more to it than that, but that's

<=

'8/ basically it.
I

a
O Q And that was the best-ef forts clause of the i'-

!
t

, -

criginal centract, as ncdified by the '74 agreement?
|

''

'

~+

A That they were referring tc?--

--
-"

C ?dght.

24 A I unders:ccd it as that, yes.

-e
--

Q Ncw, under that best-efic._s clause, did Ocw

_ , . ,n . s c.-m a c e . s,=,

.
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i

think that they were using their best efforts at that time?1
'

~
2 A At that time?'

3 Q Yes.

4 A At that time I don't'think we had an opinion.

5 Q At what point do you think Dow had an opinion?

6 A I would say, well, it was a developing thing up

7 until 1976.

8 o Just an aside here, I'm going to jump ahead a

9 couple of years. But that best-efforcs clause, does that

clause cceprehend the provision of the contract whien Dow10

felt compelled them to support Consuners before the Nuclear11

i

12 Regulatory Conmission proceeding, or is that a sepcrate
.

13 , provision?
.r \

14 s I gucss I'd have to look at the contract. I
j

think they are two different provisions. I may be wrong.15 i
!

16 Q Okay.
!

Moving into 1975, did your contacts with Consurers.17 ,

!

18 Power increase?
!

19 A Yes. I saw a number of their attorneys for a
1

20 variety of reascns, from real estate transactions u rate !
l

21 cases to -- |

:: i C Focus en the nuclear steam centract. Ycur
I

,

23 centacts increased with Censumers?
,

24 i A It's difficult te recall wha: : did in 1975.I

- --ad in 1973.:5 I remember cne centact in specific tha-
i
.

4

,4 M f
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Q What wa.7 that? |I

2 A That was the telephone call that was placed by'

3 Censumers' General Counsel to --

4 Q Who was?
|

5 A I think his name was Graves at that time. And

i
6 this related to the letter we hEd sent asking for assurances.;

I
'

7 It was a late night conversation in Joe Temple's office.,

a He was rather upset, I think, b(cause they were going out
;

9 with a financing of some kind, and they had to -
|

10 MR. CHAFJiOFF: Who was going out?

11 THE WITNEES: Consumers was going cut for a

12 financing.

1$ Bi an. OIliSTEAD:

.r i
s '

14 Q And Temple was upset, or Graves was upset?,

\

16 A Graves was upset.;

16 MR. CHAFlIOFF : Go ahead.

17 i THE WIZiESS: And he was concerned over the

18 letter we had sent them in November asking for assurances,

i
19 and the general tenor of the conversatien was that they had i

I

20 ce put scmething in the prospectus about that letter, and
I

21 they wanted a letter frca us saying that we had given t

:2 i adecuate assurances, and so he wouldn't have to put it in

ftheprespectus. And we refused te give that to him,22

:: j 3Y MR. CI.JiS *'EAD :
i
i

:5 ; And what did they put in the prospectus?'

c--:: =e-ai =%et=i. A=, ,- r
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A I'd have to see the prospectus. I know there |1

6

|

2 was something in there, and there continues to be scmething i

3 in all the prospectuses when they went out for financing
I4 thereafter. t

5 0 And I assume that that prospectus indicated that

6 Dow was supportive of the contract?

7 A No, it dealt with a letter we had sent asking

.
for assurances, ara I think it dealt I guess I can'te . . .

9 re-al' I'd have to see. I recall there was a statement

10 in the prospectus dealing with our request for assurances

11 and the response. |

12 Q Do you recall whether you thought the statement
a
'

13 was accurate?

- O
\ Yes, I think it was an accurate summation cf14 '

s I
L.'

15 their sin of the situation.

16 . Q mas it an accurate summation of Dow's side?

17 A Fell, yes, that We d asked f or assurances.i

18 Let me go back. We also, after they responded,
,

i

19 we sent back another letter saying we disagree with your i

1

20 lec.al costure. And that's scrt of where the matter stood.
.

;
i

21 Q Sut -- well, the prospectus is the bes: evidence, <

t

2: ! so I wen't ask you that cuestion. But in the succeeding

:: prcspectuses tna they sent cut thrcugh July cf 19~6
i

4 | relating te the reraes: fcr assurances did ycu have any
i
,

25 preclem with what was stated in those prospectuses

, - , , , ,,
C $ * $$$$"A$ WZ CNf*l. ,|CC.
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! concerning Dow?l

2 ! A My recollection is it was the same statement on
|

3 each prospectuc..

i

4
| Q All right.

5 Now, this telephone conversation that you had
'

t

6 with Craves in the evening, was Mr. Temole cresent?

7 A Yes, he was.

8 '

Q Was it on a speaker phone?

9 A- No, he had just gotten the call.
:

10 ' Q So Mr. Temple talked to him and you were in the
,

11 rook?
1

|

12 I A No, Mr. Temple knew the call was coming. Mr.

13 Graves had called earlier, and had asked me to be there.
'p
| I think I'd been away somewhere. When the call came in he

I
. 14

15 talked to Mr. Graves briefly, and then I talked with him.,

!

16 Q Okay. Did either you or Mr. Temple make ai

i

17 record of tha? phone conversation?'

18 A I can't recall. I don't remember ever seeing

'9 one.

20 C Who were the other Consumers lawyers that you

21 had contact with r', i s 'ima?

22 ! A Eu i:: .a ms in charce of the real estate
!

-

m ,

! work.--

.
b

24 O With regard to the steam centract.'

I
i

25 '
_

Well, with rega-d to the general agreement, -heA

U b M M hM

_ . _ ..,& m
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i

1 ' nuclear general agreement, there was a transfer of real

!

2 ! estate and rights of way, and these kinds of things going on
.

I

3 - that had to do with the nuclear plant.
t

-

I

4 | Q Okay. Who else? I

i
,

5 A With regard to the steam contract?

6 Q Yes.

i
7 A No one else.,

8 Q So even though you had mh Judd Bacon at this'

!

I
9 time, he was not involved in your conversations with regard

i

10 to the steam contract?'

,

11 A Which conversations?

12 Q During this period of the Temple call with Graves.
I

13 A Not that one. I recall meeting with Consumers'

r
14 sometime in the fall, November, in which one of the subjects,

!

15 - may have been real estate transactions. I'm not sure.
i

16 Q This is '75 or '74?i

l

17 : A '75.
t

18 Q Okay.+

19 A And -- well, I remember it was cold, and we went ,

i
i
1

down to Jacksen. It would have been the fall. One of the j20

73 subjects was -- well, Judd was there, we went to lunch

i

-I together, and I think we discussed -- they were rfing to
~~

;

|., sell off their place in line for nuclear fuel. I think we
,

| had scme discussion abcut that at lunch.3

.

MP. , CIIAPROFF : Thev. wa-a - v.inc. to what?.c,

4 y I * 1 A
=7: .7::e :| cK::c:::: , Dce,
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,!

1 !
THE WITNESS: Sell their place in line for nuclear

i

'
2

' fuel, as a financing means. They were, again, having

3 ,

financing problems and they were doing a number of things

4
' to try to, I guess, get capital. And that was one of the

5 2

things I think they were discussing during that time.

6 BY MR. OLMSTEAD:
i

7
0 And did that cause you some concern?

8
A Yes, sir.

9
i Q Because of the financial liability that would be

10
passed through to Dow?

Il

f A No, because of -- I didn't really understand what
i

12 it meant to sell your place in line, what that phrase meant.
|

I3 ! I guess I was concerned as to whether that would mean more.r ,

i
. 14 i

() delay, or could they get back in line when the plant was

15 ccmpleted. It was just a reaction,
i

16 MR. CHARNOFF: Was that a place in line for

17
uranium enrichment frem the government, or a place in linei

18 i
for uranium supply from uranium supoliers? What -- was it

19
the nuclear fuel arrangement you were concerned about? ,

,

i

,a -

THE WI""ESS : My understanding was that at this -

'

i-

!
,, i
'' time it was for yellowcake. I really don't knew what that !

22
| means. As I understeed, it was a financ''' '--= gement of

-,

i seme kind that c her utilities were dcing alsc.--

!24 e v. . c.. . . m. .u. ~, - - ..

-c;
Q And did Mr. ~'emple snare you concern with regard-

--
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'

1

to this?
I

2
A I think I informed him of that, and he wanted to+

3 i
know what it meant. He didn't really understand what it

4
meant. We tried to find out,

s
Q And at that time you personally had never

6 participated in any NRC proceeding?
7

A No, I had not.

8
0 Okay. Moving, then, through the '75 period into

9 the early '76, through the spring of '76 was there any

10 change in relationships between Dow and Consumers of

Il significance?

12 A It depends on whose perspective. I'll tell you
,

13 what happened.
f'. 1

l# | The end of '75 we sent a letter to Consumers

15 which essentially said we spent a whole yea. evaluating what

16 this delay means to us, and so forth, and basically saying

17 before we take any step that's commercially irreversible or

'8 scmething we'd like to sit down and negotiate some changes

19
in the Contract.

;
.

9
Q Okay. You said you spent a year evaluating. Was'

21 there a task force er a group that had been doing this i

!

i

22
] evaluating, or had it been less formal?
!

<--

, A Less formal."

I..
; G So Mr. Temple had been evaluating it?''

!
t

25 l A Well, I had, toe.

.

""fdli,3'" :Y" 308 172
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r

1 Q You had been evaluating it. Were there any other
i
!

2 ! Dew people who had any primary responsibility in looking at

3 this issue up to that time?'

4 A Mr. Burroughs was involved..

!
,

5 Q Anyone else? Mr. Whiting?

i

6 A No, I don'; believe so.

7 Q Jumping ahead.to the Midland review group, I

think at one point four people were identified as being8 .

9 involved with that reevaluation.

10 A Which Midland review?

!
11 Q The Midland Division review that Joe Temple headedi.

i

i

12 There was Jim Burroughs, yourself, Joe Temple and I think!

i

j Whiting was involved.13

I
. r. ,

14 A Okay. No, that's the negotiating committee.<

N &
15 | Q Okay. The negotiating comtittee. Take that.

!

16 Take the negotiating committee, and we'll move back to late
,

i

17 | 1975 when you said you'd been evaluating for a year. Had
!
,

18 the people who later were to be members of the negotiating'

19 ccmmittee, I assume, been involved in tnat evaluation at

I

20 all? ;
;

i
t

21 A Some of them had, yes.

-- n teho?.. , -
.

I

'

: A Mr. Hurroughs, Mr. Brown was briefly involved --
!

24 j let me clear up what I mean by evaluate the situation. The
1

! situa:icn was ne: en'y cur pesi icn vis-a-vis consumers:s

300. , . . ,
- OCS * $$2f.r$ m:K$rCT.*C 1, f.*C.
i '
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1 Power's, but it was also at this point what we were going
i

2 to do with the Michigan Air Pollution Control Cc= mission.'

I

3 | They were now aware of the delay of the nuclear plant, and

they were saying that there was a gap of two years, what4

5 are your plans?

i

5 | So, a lot of the evaluation had to do with --
1

7 the two were kind of tied together, in the sense of where

8 are we going to be in 1980, 1982?

9 Q Okay. Now, you sent a letter asking to negotiate
1

10 some changes in the contract.

11 Yesterday you were sitting in on Mr. Oreffice's
i

12 | deposition when he stated that he always liked to negotiate
i.
, .

13 rather than litigate, which I understand. Did this poLition
I

%
.f

14 of Dow which was being officially communicated to Consumers('1
'

15 require any concurrence of approval above Joe Temple?
.

16 ! A I don't knew.
!

I17 Q When major positiens were going to be taken by

18 the Midland Division did they have to seek approval outside

i

19 of the Division? {
l

20 A I guess that would depend en whatever the issue i

i

21 was. They operate f airly autenemously, general managers do. !

:: It would be no mere, perhaps, that nctification to his boss

:2 about what his plans were. There nay have been more than

:: { that, but I wasn' t involved.
.

;

:S O And you wouldn't have r:newn whether in this case

, a ,- t , n
\ c~:: .7::e::t Merc:::a. cc.
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i

Joe Temple notified anybody that he was going to make this1 i

i -

!

recuest?2 i

t

3 A I don't recall. He could have, but I don't'

i

'

4 recall.

5 Q Okay.

6 A He may have written a memorandum to his boss,

7 |
just saying, you know, here's what we're doing.

O And what was Consumers' response?8 ,

9 A I think they indicated they wanted to sit down

!
|

10 ' and negotiate. We had a formal response back in a letter.

11 Q So they had some things in the contract they
,

i

wanted to negotiate, and were willing to negotiate, or were12 -

1

!
'

13 thev just being helpful?
i

r.
'

A I'd have to look at the letter to say whatever
{14.

,

is they said in the letter. Later during negotiations, yes,

i

is |
they did have some things that they wanted to change.

17 But --

ts Q Whether they did at that time, you don't recall?

19 A I don't recall what was in the letter. I assume

that there were seme things they wanted, but whatever iso
|
'in the letter is what they said. I don't recall what that

23

:: was.

:: C There was a meeting, and we have scoe notes cf
,

:.: it that I'm coine to loc. for here, in early 1976. Do you
1

I

_
:5 ; recall meetings with consumers following the agreemen 10 sit

i

i
' ,, -i a
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,

'

1 : down and negotiate?
i

2 A The first one was in January, I be lieve.'

,

3 Q Okay. And essentially what was that meeting about?
I

4 . A Well,,there are notes. We took notes on that

5 meeting, and I'd have to refer to those. Basically we

s indicated what were the changes we would like to see in the

7 contract that would ease our porition as we found it.
I

8 Q You took notes of each meeting you went to with,

9 Consumers Power?
r

10 A Yes, I did. We all took notes and combined them
,

'

it :or a:ficial meeting notes.

12 Q Now, in this latest round of negotiations that
I

i,

13 were just concluded in the discovery process, after every-

''r |
14 body had agreed on the notes that were sent out to all the

i

b
15 ; parties, is that the same procedure that you used from the

16 beginning?

17 A Well, I wasn't involved in the second round of
!

is negotiations, so I don't know. But basically we would write

19 up scme meeting notes and have one form, basically, for our

i

20 cwn records so we would know what had been discussed and

21 what work had to be done, and then we would send a copy to
i

Consumers Power.::
.

f

;
:2 O And what would they do with :. ?

!

|
A I think it was more Only for -heir informaticn,:.t

I

|
and I recall after cne copy of notes was sent to them, we:5

.1 7 ! * 1 fC:2 = SCC"4 WC,rW:c,t, RC.
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!

1 got a letter back saying, thank you very much, we don't

'

2 agree with everything that's in the notes, basically,
i
i

3 | Q Did they send you a copy of notes that they tcok
i

4 at the meeting?

5 A I don't recall. I don't think that they did.

6 : Q So normally what would happen is Dow kept notes
!

7 and sent them to Consumers, and Consumers, if they kept
i

a notes, didn't send any back to Dow?

9 A That's my recollection. This is from January,
,

;

to ! the meetings from January on I'n talking about.
!
!

| Q Right. Okay, was the relationship between11

12 Consumers and Co5 at that point starting to get less
,

i

t

13 cordial?

^r' ,

14 j A No- Just -- we walked out of the January 9.

i i

C '

15 meeting, and we were all pleased. You know, it seemed to

te ' have gone very well. We'd been able to negotiate some
i
i

17 : changes, and we felt the meeting had gone very well.
!

1a Q And those negotiations continued through the

19 spring? |
I

20 A YES. !
!
i

'

21 Q Did Cow continue to believe they were going
!

:: well?
,

|

:: A No.'
,

I

Iy C At what peint did ;ow feel that the negotiatiens

c were breakinc dcwn?

!

c w 5='e=i =%c tm. Dec \]]I 2
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I | A I think it was a gradual process.during the

2
_

course of the meetings that that hr.ppened.
.

| Q Did Joe Temple at some point during that period3

!
4 of tire indicate to you that there was going to be any

5 significant change with respect to Dow's position vis-a-vis

'6 Consumers'?
,

7 A No, just the opposite. He <as increasingly,

!

8 frust ated that we couldn't negotiate seme changes.

9 Q At what point did he decide to undertake a
!

10 review of the whole Dow position vis-a-vis Consumers?

11 i A Which review?

12 0 The Midland Division position.

13 A Tha' would be in August of 1976.
.

r |
14 ' Q Following the Court of Appeals decision?

( ) !
s ._ i

15 A Yes,

i

16 Q Did that decision have some effect on his,

!

17 decision?
|

18 A His decision to order a review?
!

19 Q Right.

I2c A Yes, it did.
|

21 Q Why was that?
i
t

2: A Well, for a variety cf reasons. There were twc

I thine_s that,:: t o :v_ understandinc, "e was told en the phene..

i

:: That su=mer by Censumers there was just ene centact, and

i

25 that talked abcut er informed Joe of the remand by the Court

] ., c *- a is
' *

C**:: s C:7. ) W rCTt ~1. s'nC.
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|
!

| of Appeals, and it also informed him of the new estimated1

2 ~ cost of the Midland plant. Both of those together had an
.

l
'

3 ' impact.

4
Q Okay.

i
5 MR. OLMSTEAD: Off the record.

6 (Discussion off the record.) ;
i

7 MR. OU13TEAD: Back on the record.,

,

8 I BY MR. QUISTEAD:
;

9 Q I'm going to hand you a file memorandum dated
,

10 March 4, 1976 concerning a meeting with Consumers Power and

I
11 Dow, and ask you to review it.

12 i (Document handed tc the witness.)
I

i

13 (Witness reviewing document.)

O
' 14 j (Counsel Potter, Reynolds and Charnoff reviewing

i

\ !

15 document handed to the witness.)

16 I've kind of forgotten where I was when I had

17 you review this document, but let's go back to the March
,

18 4, 1976 meeting.

19 MR.' POTTER: Is that a meeting or a memo? !
'

20 MR. OLMSTEAD: Meeting.
!

21 MR. PO*"ER: No, I think it refers to an earlier

:: ] meeting.
t

!

:. ; 'iR. CLMSTEAD: Ch, Januarf 9, 1976 meeting. I'-
|

24 S o rr*f .

:5 Ckay.

| c-t::- 2 :i: :| :%:rc-te .s. Enc
, m , -

'
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I;

!

1 BY MR. OLMSTEAD:
,

;

2 | Q (continuing) -- where a reeting was held to

i

3 ' discuss the Dow contract, and it indicates, the memo that

t

I handed to you, which is Exhibit 7 in the underlying4

5 Midland proceeding, from Keeley to files, indicates you'

i

s, were in attendance at that meeting.

7 A Yes.

8 Q Do you recall that meeting?

9 A I recall being present at the meeting and the

|
'

10 general context of it, yes.
i

O Okay. Havine looked at this memorandum now,
11 ,

12 do you feel that it accurately refle:ts the mood between
i

13 Consumers and Dow at that time?
I

- r) 14 A The mood?,

'

!

15 Q The mood, right.
,

t

16 ' A I guess I don't understand what you mean by
i

17 that.

is Q Well, for instance--I'll just read this to you,

19 because you didn't write the memo, and I don't expect you i

!,

:o to agree with it, but I'm t ying to get a sense for the ;

2, relationship between Consumers and Dew.
!

This stateme.it is att-ibuted to Younedahl of--

;
-s..

!

:: | Consumers ?cwer Ccmpany:
!
!

:4 'Oow can take -heir 'tiews 'Jce's letter)..." --

:S which I ass =e is the l'20:er that Mr. Templu wrote the

- , . ,, q
C f. W L
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1 i second time to Consumers?
!

i

2 : A I don't know whether he means the first letter
.

-

!

3 ' or the bunch of letters. I'm not sure which one he's

i

4 refe ring to.,

Q But I assume that the views referred to there5 i

:
t

6 are Dow's views, that under the Uniform Commercial Code'

!

there are some obligations on Consumers Power to go ahead7 |

i
i

8 ; with construction?

I

9 | MR. PO m R: I think Mr. Nute's response is he
|
,

10 can't make that judgment based on this statement.

!

; MR. OLMSTEAD: I'm not asking him to based on11

i

| this memo. I'm asking him based on his recall of the12

I
13 ' meeting of January 9, as to whether Youngdahl might have

'r
14 ! said Dow can take their views, but Consumers Power doesn' t

t
'O |

15 have to agree.

l.
16 i THE WITNESS: I'm not sure which letter he was

i

17 . referring to. As I said, there were at least three letters
1

18 that I can recall right now which talked -- or four letters---
!

'
i

19 from Dow. I don't know which one he was talking about, |
!

20 whether he's talkinc chout on- lecal views , or the views. |
'

I.

21 that were expressed in the letter that receded this i

:: negotiation, on what Censumers' business coligations were.

:: I den' knew which he's referring tc.

24 3Y M2. CIliSTEAO :

:5 Okay. Eut de tcne of that statement is that#

n - r -

c~:: 7::e :I p:rcc::n. g'

n
jhk

.
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j

I Consuaa-r Power and Dow aren't necessarily agreeing in

2 these negotiations that are going on, at least at this

3 | period of time?

' A Well, no. The general context of that meeting,

5 you knew, was, in my opinion -- and we discussed it after-,

6 wards -- that it went very well, and in that context, if

7 I remember, it was, you have your views, we have ours, and
1

1
8 ! let's get on with it.

9 Q We'll negotiate?
i
,

10
| A We'll negotiate it.

'

11 O There's also a concern expressed in this memorrn-

|
12 dum about the Youncdahl and Temple letters or exchange of

I
i

13 ' correspondence becoming public. Do you recall that concern?
r,

1

14 A I th mk that deals with, again, the demand for:

15 assurances and their response.
!
i

16 O And he indicates that that will be in the regis-,

|

| tration statement, and I believe you testified something to17

I
18 that effect was in the registration statement?

19 A Yes. I thought it was earlier than that date.

i

20 I thought it already had been, i
!

l
'

21 Q Now, Jce Temple s1ys he agrees that they can
,

22 resclve the matters in a business like fashicn, which !:
l

2: ! assume was an accurate reflection of what his views r.ich:

:4 have been?;
I

:S | A Tes.
i

I
-

s, -, ,

C:* "frC ab COCT Q, CC.
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i

1

Q But he's concerned that the public feels that
i

2
'

Dow and Consumers are at odds?'

.i

3 | A Yes.

4
Q ~ Was that a concern at that time?

5
A He must have felt it was. At that point in

8 time I can't . . .

7
Q Going back a year previously an article that

8 I
i appeared in the Wall Street Journal on May 2, 1975 quoting

9 ! Dow as saying that the prospectus summary, which I assume

10 that referred to the first letter --
!
i ." A Yes.

12 0 -- says, it's factually accurate that Dow's
!

-

13 position remains unchanged. "However a Dow spokesman
ir.,

14
. | declined to say what guarantees tr.e Company is seeking or
(. |

15
| how it is pursuing the matter."

i
18

| So I guess it's fair to say that as of this
,

|

17 meeting, January, 1976, Dow hadn't gotten the guarantees

18 that it was looking for and it was still pursuing the

19 !matter?
!
>

20 A' Yes. i
!

t

21 C '"here 's another statement in this memorandum
I,

'

22 ) attributed :: Youngdahl, saying that Consumers had scme
t

22

|
matters they wished to nege:iate in the cone?.ct, but enat

24
|

their preposals were not as radical as Iow's.

?
25 ' Did you have a sense at that meeting that

i 1 y + s 7 g
| C:s * $f.".ZU$ YdrCT$$21, JCc.
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:
!

1 ! Consumers viewed your proposals or Dow Chemical Company's
1

!

2 proposals as radical?'

- .

3 A No.
t

4 Q So you really thought that the meeting went well,

5 and that Consumers thought everything you were asking for

6 was reasonable?

7 A No. I don't kno'1 what Consumers thought. We

8 walked out of the meeting and --

9 Q But your assessment of the meeting was that --

10 ! A -- it went well, and that negotiations would
i

.

11 proceed an'd we were going to come up with amendments to

12 i the contract that both sides could live with. We were
i
!

'
13 quite pleased.with the tone of the meeting.

i

!
'~j ,

' 14 ! Q Okay. Now, Judd Bacon was nresent at that--

N.
15 meeting?

i

!
'16 A Yes.

i

17 Q Was he serving for purposes of these negotiations

18 i as Consumers' counsc1 from that time forward?

19 A Yes, he was.
!

20 Q And your contacts from that time fo. ward were j

2 with Mr. Sacon?
,

I
i

A Yes.:: '

23 Q Issentially?

u i A (Sed:iing affirmatively. )
I
i

O Were ycur contacts with ."z. 3acen sat;sfactory?:s '

|
|
, a - , , n

<

C. ? * $CC" WZ M .2. c.
I

,
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I

i
.

1
; Did you get along well together?
!

2
! A Initially I think we did.

3 g. At what point did you feel you were not getting,

i

4
along?

5 A I wouldn' t say "getting along. " I think there,

I'

6 | was -- when you get into these kinds of negotiations, and i

7 towards the end we were dealing with language and positions
:

a' and everything, you know, I think there was the normal kind
!

9 of conflict. There were a series of negotiating meetings,'

i

10 and at some point we started talking about language and --,

11 Q Approximately when was that? |
r

t
12

i A (P ause . )
,

i

13 I O Before or after the Court of Appeals cecision?
|..s-

14 A * Before.
,

15 ! Q Before. So you thought you were near the end

16 before the Court of Appeals decision?
,

i

17 A No, I meant at the end of the meetings that too:
I

18 place, not near the end of the negotiations. There were

19 three meetings that took place before September, I think. !

20 Q To the best that you can recall it, where did '

i

21 Consumers and Dow stand as of July 1, 1976?
!
t

2: | A I'm nct sure --
i

:: MR. PCTTER: On the status Of the necotiations?
i

~

24 MR. OLMSTIAO: Yes, On the status of thei

:5 negotiations.

I S m o o p
C"*ZZ * $Z Z" ! C ZrCT!!"'., ,|CC
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|

| TEE WITNESS: Joe Temple had sent a letter on
1

|

June 30 in which he had conceded on some things and given2 ,

1

Consumers their choice of some others to pick from, and3 ;
i

4 | asked for their response.
!

E BY MR. QUISTEAD:

O And did they respond?6 .

i
I

7 A We never got a response until sometime in August

8 or September, I believe.

| Q And what was the response at that time?g

io , A The first response was a telephone call from

! Youngdahl to Temple, and Temple wasn't there and hisij

! secretary jotted down what Russ said, and it was, We'll take
12

A, we'll take B, or that kind of thing. Just a notation.'

13

f~
That's the only response I'm aware of.'

14
i / -

(' |
Q And was Dow satisfied with that response?

15

A Well, you know, he just left the message over the
16

phone.17 ,

tg Q Well, I assume you followed up on it, and there

r

19 was some --
,

1

A Well, that eventually led to the September 13 i

0 i.
i

meeting, negotiating meeting.,3~ .

i

Q That resconse?.-- ; -

.

A That resconse.--
.a -

| MR. ? OTTER: Tou may have picked i 2p and :
.

,
I

'

r

i

1
'ssed it, but did we fix the date of the telephene call

.:

c~:e "*c:: :1 cRepc :: 1, $cc.
,4 P t *

'
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i

!

l
| from Mr. Youngdahl?
f

'

2 MR. OLMSTEAD: It was August of 1976.

'3 I THE WITNESS: Yes.

4 BY MR. OLMSTLAD:
i

5 0 By this time Mr. Temple's views had been affected i

6 by the remand decision in July, is that right?

7 A Yes,

t

O What was your first contact, if you can recall,8 '

with Mr. Temple following the Court of Appeals remand9 '

10 decision?
!

'
11 A Okay. When the Court of Appeals remand decision

12 came down, I was on vacation and I came back and I got

13 some phone calls that something had happened. When I came
,

m !

I'

14 ! back he was leaving on vacation, and . . you know, we- .

b
' just knew something had happened.
|

15
i

16 As I said, our motion to withdraw had been

17 granted by the Court of Appeals sometime before. We were'

18 not on the service list, and we hadn't gotten any documents.

19 We hadn't received any communication from Consumers Power
:

20 since we met with them in May, other than the one telephcne

21 call in which they told us about the rema.d decision and

:: the new price of the plant.
i

!

23 I I came back in a situation where everyone wanted
I

f to knew what was going cn. The firs: thing I did was senc::

:
i

:s i for a copy of the opinion right away.
I

s - , ,
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i

1 O Including tir. Temple wanting to know what was
,

!

2 going on?

3 A Yes.
i

!

4 Q And you got the opinion --

5 t A -- sometime in August, yes.
i

6 0 -- before you had any meetings with Mr. Temple

!

as to what was going on?7 !

8 | A As I said, I think he went on vacation shortly

9 after I was back, or he went away, or something. It's
;

10 | unclear to me at what point I read the opinion and talked
i

!

11 . to him, but at some point I did and he left on another
i

12 vacation in the last t/o or three weeks of August -- last'

i

13 couple weeks of August. -

\n
14 i Q So would it be fair for me to assume, then, that''

'

k''
15 you had Mr. Youngdahl's response to your suggested revisions,

I

|

and negotiating position, you had the Court of Appeals16 !

17 ! decision at the time you and Mr. Temple sat down for the

la , first time to talk about what Dow's position was in light

19 of those events?

:o A No. I don't know if I had that telephone
!

21 response. As I said, when I came back we may have just
.

:: sat devn initially. He wanted to know what was going on,

|and: think he went awa';. .bd then he came back and ".e::

4

:4 | asked f0r that material which ! think : gave him, and then
1

:s I he went away on vacaticn again. Then when he came back vc

, , ,

I c ee .7ere::| cSercitm, b,r::.
! - =caru :widw sT= ct-
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I
sat down and discussed them.

| Q And when would that have been?2

3 . A The end of August.
'

i
4

Q The last week?
!

5 A I believe that was it, roughly.

6 Q And what was his reaction at that point?

7 | A His reaction was that he had evaluated the
i

|

8 whole situation while he was away on vacation. He had
I

9 '

re-read all the documents, and considered everything,
i

"3 especially the impact that the new price was going to have
i

11 on the plant, and that --
i

'
12 Q The new price? When did you get the new price?

:
113 j A ~ August 5. That same telephone call, I believe, that

rs !
14

, | talked about the Court of Appeals Decision also was when
%

15 i Mr. Youngdahl cc=municated to Joe that there --

1c Q that there aas a new price?--

,

17 A -- that the price was $1.67 billion, possibly

18 as high as S2 billion.'

19 Q But in that August 5 phone call he did not'

20 ccmmunicate Consumers' position on Cow's changes?
'

21 A No.

22 O Okay.
!

22 Go ahead.;

!

24 | A Well, we sat down and discusse?. ic, and ".e said
I

25 he had ccme to a managemene decision. He 5.ad scme sericus

!

4 r* Ic:: .:: caci =R:pc~:ci, c.
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|

I
1 reservations about the Midland nuclear plant and whether or'

,

;..

it was going to be something that was going to be
|d

.ot
' r

3
teneficial to the Division.

'

i

4
Q And if you could summarize those reservations,

5 i what were they?

6 A Well, they are summarized, I think, in his letter
;

7 | to Paul Creffice on the 8th. It was all the unknowns, all
i

8 the things we didn't know.
i

9 I Q The 8th of September?
1
'10 A Yes. I think that's when it was dated.

11 Q Now, did Mr. Temple have anybody else assist him
!
'

12 at that period of time between that time when you and he
!

l

13 j sat down, and the letter to Oreffice of September 8, in

r ,
'

14 i determining whether or not his instincts or management

f'

15 ! prerogatives were correct? I mean did he have any formal
!

l

16 review team working on it?
,

17 A No. He may have asked for -- you know, talked

18 to people on the negotiating team, like myself, or Mr.'

19 Burroughs.

:o Q At that point did he ask ycu to give him any
|
:

21 advice with rec.ard to Dow's ac.tions under the centract? |
,

t

22 A I'm trying to recall. It was mere frem the
:
i

23
| point cf view of still not kncwing encugh of what was geing

24
| cn. We were reading newspaper s: cries, and reper:ers were
i
!

25 calling about the Ccurt of Appeals remand, and a 100 cf

| . - , .
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i

1

! legal activity that was going on.

| He had a number of questions about what does this2

all mean; it's so up in the air; can you find out more in-3

4 formation before we meet with Consumers?
i

1

i

Q Did you have occasion to advise him as to the5

possibilities of suspension of construction?6

A Well, sometime during that period , yes. I had7
,

read the decisien, and what could come out of it.a.

9 There was also a phone call from Myron Cherry
-

i

I think sometime in August -- not to me, but to another10 '

11 attorney in Dow, in which he said a number of things. But

i

one of which stuck in my mind was that the NBC has already12

1

taken the position that the construction lieanse is invalid.13 '

I,r

) So that raised some questions in my mind thatl'
.

,

..

15 I wanted to pursue.'

Q He called another attorney in Dow?16

!

17 ' A Yes, he did.

18 Q Who was that?

19 A R. W. Barke-
|
|
;

20 Q So you investigated that, and what did you
!
i
i

21 cenclude?

22 A Investigated which?
,

I

:2 O The im:act of the remand proceeding and the
;

i
- i corition that Cherry had represented : you that the..

,

h

;

t
construction permit was invalid.

--

.

C~':2 -7ta:nd Serwtu. $nc.
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1
A Well, I was unable to conclude anything. One of

'

2 the steps that I took was to call the NRC to try to set up
i

3 ' a meeting with them, and that meeting never occurred. I

#
: wanted to find out wLether that assessment was correct or

5 not, among other things.

6 Q And who did you talk to at the NRC?
'

7 A I talked to Mr. Kelly at first, and then I had
i

8 two or three ccnversations with Mr. Brown, who I believe
.

9 was an attorney that was supposed to be involved at that t

i

j time.10

11 Q Okay. So what did you then advise Mr. Temple
i

I
'

12 ' prior to Ceptember 9?

13
i A September 9?
,

r, !

'i 'l 4 O Right, or when he wrote his ietter to Mr. Oreffice:.

C '

15 A Advised him on what? -

I.
16

| Q I mean he didn't push vou to say what are the
,

17 | Odds of a suspension?

18 A He asked if there was <i possibility, and I said

'19 there was. !

|
20 Q And then did he say, is it a strong possibility, !

l
!

21 likely, unlikely? i

22 A If he did, I would have said I didn't know. :

i

22 i didn't nave any information at that peint.

24 Q Right. I understand. Eu: : also understand
i

:5 clients, and I would assume they want a be: er answer than
.

f
.
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I you can give them.

'
2 A Well, we had a lot of discussion on this fact

! that we didn't have any information frem consumers, and3

i

# that it was limiting us in trying to make a decision.

5
Q Okay. And what was his -- did he suggest to you

6 that by taking a hard line at this point that you might be

7 able to force Consumers to provide more info-matior. than
i

8 you'd been able to get up to that date?
,

9 A A hard line? !

10
Q Yes. By some change, shift in Dow position, or--

11 A No.
i

12
| Q Did he feel that a shift in Dow policy would

| have any effect on the relationship with Consumers?13

;. t
'

14 A Yes, he did.

C
15 2 Did he express an opinion as co what that 9:fect;

16 might be?
.

17 A Well, yes, I think he thought it would cause
!

18 scme consternation, and from the fact that it was -- I think.

'
i

I had said that accarentiv scmeone from Dow was coine to |19

,

I

i

20 '| have to testifv in this hearine, and thev're coing to get ;
1 ,

21 into these issues, all the issues we were talking about,
,

'
a

22 negetiations, cos a, the price cf steam, and all these things.-

22
| As I read the cpinien, the cost-benefit analysis
i

24
| wculd have te be redene, and when you rede that -- it had
i

25 j been dcne in the early 1970s, and when you redo chat, with
i
i
i n ~ o y m g0 CC* mC) $ CrCTs*.2, w 00.
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I
.

I a S1.67 billion price tag, or the $2 billion price tag, or

2 whatever it was--we hid some concerns whether that S2 billien!,I

l
P

3 I was in fact correct.

Q Now, the record is replete with references to4
'

!

5 public statecents by Mr. Temple, and I may be wrong -- and
,

i

6 correct me i_ I am -- but it seems to me that somebody at

i

7 one point suggested that he made a statement in June of '76

a! expressing his own opinion that the plant, if delayed too
i

9 long, waJ not to Dow's best interest.

'
10 Did he make any such statement to your knowledge

i

11 that early, or did those all follow the Youngdahl call in
,

12 August?
!
l

13 I MR. POTTER: Excuse me. I'm going to have to
n ;

t

14 object.'
4

iD j

15 It's probably my cwn ignorance of the record.
,

16 in this case, but I object to the characterization that the

17 record was replete with what I understood you to say public
,

18 statements by Mr. Temple regarding the project.

19 MR. OIJ1 STEAD : References to public statements !

20 by Mr. Temple. .

I
i

21 MR. PC"""E R : Not te statemente actually made, !

222 but references to statements allegedly 1 e?

-, _ u-> -,...,.e.c_,. m ,y..

s
-. -- . . . . . . .-- ;

I

| MR. P " ER: All ri,ht.:4

25 3 Y h.R . CRISTEA":
.
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1
Q The record is full of references by various,

i

2 parties at different times for different purposes to

3 statements made by Joe Temple concerning his own views, his

4 personal views, of the Dow-Consumers steam contract. And

5 what I'm trying to fix on is when did those statements start

6 to be public?

'
7 A The only statement that I can recall is one that

-

8 he made in which he talked about the Michigan Division --

9
. the Michigan Division was traditionally at a cost disad-

to , vantage in production with the Gulf Coast units of Dow,

11 because the cost of steam down there was much cheaper.

12 ; They had natural gas, and long-term contracts at a low
.

I

13 | price. And that has resulted in a lot of capital invest-
r''

14 ment going to the Gulf Coast area as opposed to the
g ,

s ', +

%.
|

Michigan Division.15

'

16 And one of the reasons for the nuclear clant
i
t

17 contract, as I understand it, was that when the c-3-inal

18 agreement was signed the price of steam to Dow as estimated

19 then was going to be cuite cheap, so it would restore the i
l

i

20 ccmpetitive advantages of the two areas, at least as far

21 as the price of steam was concerned, perhaps not .s far as |

:: cost o' --'-sportation and ether things , b '. t at least as

22 | far as the price of steam was concerned.
i

!

24 He made a statement which was carried in the'

t

i

:

:5 l press at scme time during this period, 75-76, tha: the

,, -- , , n

c~::- ::: :t c%:cn:n, 0x 1oQ
'

su .<ca n =mL m er )Qf \/J;
W ASHINGTO N. O.1 ItMQ1
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;

I escalated cost of the nuclear plant had gotten to such a

I
2 point that we were no longer counting on, you know, that

'

3 kind of cheap steam in our capital planning.,

i >

4 o okay. Now, to the best of your recollection,,

5 when was that statement made?

6 A I can't recall. I know it was carried in the
1

7 press.,

>

8 Q Was that before September of 76?'

9 A Yes, it was.

10 0 Was that before August of 76?

11 ! A I think it was, yes.

12 ; O So there at least was a public statement
i

13 i heightening the dispute between Cow and Consumers as carried

C. 14 . | in the 1975 Wall Street Journal article?,

k- i

15 i A No, I wouldn't say that.

16 Q You wouldn't say that that statement heightened

!

17 the concern? That it was the same concern that it had'

18 always been?

19 ' A No. Let me discuss a little more of that. There
1

20 were scme other statements that Joe was making at tha*
i

21 time about the business climate in Michigan, and I think i

i

22 he ave scme speeches en that, and that was, at least I

i

23 i think in Oow's view, detericrating .c the ti;as for a num' erc

24 cf reasons. Workmen's Ccapensation, and a whole list of
i

I
,

25 things. And I think ic was in that centext ca t , ycu knew,

c:: ' ::::( ,=4 rce::: g, ,- a n
1, . cc.

4a.4 4CR?% 0 A P'TC i., ST14ET*
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1 here's another thing that is contributing to the failure

2 for the Michigan Division to get more capital investment

3 and grow, as we're not projecting any cost advantage or

4 any great cheap ste&n that's going to allow us to compete

5 for that capital.'

6 Q We'll get into it in greater detail later when

7 we get to the meetings, but those views that were expressed

a prior to August of 1976 are sc ic of the personal views of

9 Joe Temple that Consumers' retained counsel, Rex Renfrow

to ' and Dave Rosso were concerned about, were they not?

11 A I think so, yes.
.

i Q Okay.12

13 MR. CHARNOFF: 'Did you scy August of 1976?,

i
'( t

14 MR. OLMSTEAD: The views were expressed prior,

i

to August of 1976, and I was asking whether those were some15 '

16 of the personal views of Joe Temple which concerned Dave
:

17 Rosso and Rex Renfrow.

18 THE WIi"iESS : We talked about that. I think

19 later on we talked abcut it with Mr. Aymond at the ;

I

20 September 24 meeting, i

21 SY MR. CLMSTEAD:
i

;

:: C Now, we're down into the last week of August,

and ' y September 9 :ir. Ter: le 's recccmenda -icn to ::cw USA:- :

|

;4 | and the request fer a ec= crate review is made.
,

!

:s So, it's within a week tc r~o week time frame,
_

4 " f ? o gC ::= U C:M al M:rCT*C1, s tL;

au wemm umTc6 statt? g
W A S HI N G TO N. 2.0 1000t /
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: |

|
9

i essentially, that we 're talking about.*

2 ! Prior to the letter to Mr. Oreffice that Mr.

3 Oreffice testified yesterday I believe was hand carried to
i

! him on that date, did Mr. Temple communicate to your4

!

5 knowledge with Consumers Power in any informal or formal

6 fashion regarding his concern?

7 A I don't know. I know he and Russ Youngdahl

8 talked on the telephone prior to the September 13 meeting,

- 9 | and I think there were some notes taken, b ut --

i

10 i Q Having sat in those meetings and knowing that
i

11 Mr. Temple's concerns were running in that direction, did
i

12 ! you have any conversations with anybody from Consumers
!

-

i

13 Power in which you may have indicated any concern?.

p
14 A No. That was part of the problem, was there wasi

\~. '

15 no ec=munication. I didn't know what was going on. I

16 hadn't talked to anybody.
,

17 Q Did you make attempts to find out from Consumers1

18 what was going on?
i

|
19 A No, I didn't. |

!

20 Q Okay, I'm going to be talking about the !
!

21 September 13 meeting a little bit. ,

!

'

:: You have scme nctes of that meeting, I believe?

i

22 A Ycu r.can my Own perscnal notes?

i

24 Q iss. I'm not sure whether ycu did sr not.
,

I

| Cf f the reccrd.5
- ,

i

ZZ' ZcCAL Z:MsC1, CC.
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1 (Discussion off the record.)
:

2 MR. OLMSTEAD: Back on the record.'

1

i

3 BY MR. CLMSTEAD:,

4 Q Mr. Hanes had scme notes of that meeting, is that
i

5 not correct?

6 A Which meeting?

7 I Q The September 13 meeting with Consu=crs Power.
:

8 A He wasn't there.

9 Q Oh, that's right. Mr. Temple, Mr. Nute, Mr.

10 Burroughs, Mr. Gaska, and Mr. Whiting. Were these the

'

11 members of the Dow negotiating --

12 A The membership of that team changed in there.

f -

13 ; It had been a Mr. Brown and Mr. Gaska replaced Mr. Brown,
l

O ! in the job Mr. Brcwn had. But the other three people, Mr.14

15 Burroughs, Mr. Whiting and Mr. Temple and myself, had been'

i

16 involved and had been at all the meetings, from January on.
I

17 1 Q So they were all knowledgeable of the Consumers-

18 Dow centract negotiations?

19 A Yes, they were.
,

:o Q Okay. I'm referring to Midland Inte.venors

21 Exhibit Number 29, which is a file memorandum from R. C. !

!
|

:: Youngdah'. You are free to refer to your own best recol- '

:: i, lection and any other notes of that meeting that ycu wan:

; to.'

1

:c ! MR. CMA?TCF : What's the date?

I
:

4 ~ f f

c = . = = m = % c-: = :. 2,:a.
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|
I MR. oil 1 STEAD : September 14 is the date that |

|
2 'refers to the September 13 meeting.

|
MR. CHARMOFF: Youngdahl's file? |3

4
MR. OLMSTEAD: Yes.

5 MR. PCT"'ER : Let the record indicate at this

6 point the witness does have a copy of the September 14,

7 1976 Consumers Power mercrandum before him. Go ahead.

8 BY MR. OLMSTEAD:

9 Q I don't want you to testify on that memo. I'm

10 referring to it because it's one of the lengthier memos

11 en the meetings, but you can use anybody else's meeting

12 notes or your own recollection for purposes of the questions.

13 Mr. Youngdahl says that Dow insisted that we
,

r
14 fo11cw the attached agenda. Was this meeting like the other

s(
15 =eetings, or was there a change in the way you approached

is ' this meeting?

17 A The way I intercret that, if he's talking abcut

18 the attached agenda, which is curs -- I believe that's our

|19 agenda - as I said, there'd been a phone conversation i

|
20 between Mr. T:,mple and Mr. Youngdahl prior tc this meeting,

,

i

21 and if I recall the general tener of that ccnversation as
i

22 it was relayed to me was that Mr. You gdahl wanted to
,

|
22 | finish :ne renegctiation of the centract, and te wanted :c

24 ccme :p -- he wanted it Oc be dcne t' a: day, prior c the

:5 hearinc. Mr. Temple had enrressed sc=e acccern arcut all

;

&:: 3::E:I .:Se:ccm, 0 c
4.44 MC AN OA PW I. STME C
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I

the things that had been going on all summer, andparticular-|i
,

2 ly in the legal arena, and the emphasis by Mr. Youngdahl, f

3 as Mr. Temple told ne, was, well, you knew, we'll spend a

few ninutes en that and we'll get on with the negotiating4
,

5 of the centract and -- you knew. I don't knew. Mr.

i

Temple's respcnse was whatever it was, but cur concern was, |
6

wait a ninute, we don't wanP to renegotiate a contract here
7

in one day that we've been working on for a year, when wea

don't know what's going on, whether the license is even9

suspended or not. We want a detailed discussien ofto

everything that's been going on this summer. We don't
33

know. We've tried to find out. We ' haven' t been able. to find

out. And before we even talk about negotiations, we wanti3

[ to knew what's going on in the legal arena.34
.

\
'

0 Okay. New, that was Mr. Temple's position as
15

related to Censumers Pcwer Company?ig

A Well, that was our position going into thej7

September 13 =eeting, and it's ny impression of what hela

said to Russ en the phone. j39
l

MR. PCTTZR: Let ne just interrupt, because j
,0. ,

we're going to lose it by the time we get to it.
,1.

i Ceuld I just internp: just a second?,_

..

Mr. Nute, will you take a lack at the Septe=er

i 14, 1976 neme, and : think ycu referred := the agenda,,
.- j

attached as pcssibly being a Cow agenda. Neuld you take 23

- , , , ,,7 '
c-*:: .7c::~.:i cMcc:*ru. :.|r:c

.u =carw mret su rz: q
g c..._..m_
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I
mcment to please icok at that document and tell =e whether

2 it is a Ccv agenda or a CP agenda?

3 THE WITNESS: I could tell if I looked at our

#
meeting notes of the September 13 meeting. It would have

5 our agenda and their agenda. From 1 coking at it, it looks

6 like our agenda, but I can only tell for sure by locking i

7 at our copy of the notes.

9 MR. PCTTER: Of f the record.

9 (Discussion off the record. )
to MR. OLMSTEAD: Back on the record.

11 MR. POTTER: Mr. Nute, I asked you to take a

12 look at the copy of the agenda that's attached to the

13 Consumers Power Company memo of September 14, 1976, which
rm

14 apparently describes, in their terms, what occurred at the
b

15 September 13, 1976 negotiating meeting with Dew.

16 I ask you again: Is the cutline that's attached

17 to that menorandum in fact a Consumers Pcwer Ccmpany

18 outline, or is it a Ccw Chemical company cutline?

19 THE WIT'iESS : I believe it's cur cutline.

!
20 XR. PCTTER: Thank you,

i

21 SY MP., OLMSTEAD: !

22 C Okay. You were in the process of explaining to
!

I me One s:stement in here that Icw insisted we felicw the"

i
|

24 attached agenda, and I get the imnression that Censumers

25 w ar - ad -- ""- y up and end the negotiations and get a revised

,

-U'YA $ rue We w$0
' n

wO:2 * r

m we m w m sn m
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1 contract, and Cow was saying, wait a minute, there are a

2 lot of new things here we don't fully understand what's

3 going on, and we're not prepared to go ferward, although

4 that had not been stated explicitly at that point in the

5 =eeting, is that correct?

6 A Yes, It hadn' t been stated in the meeting.

7 Q Okay. But prior to this meeting, Mr. Temple's

8 recccmendation to Mr. Creffice and *:he request for a Dew

9 USA corporate review had been =ade?

10 A Yes. Well, I don't know whether the request for

11 a corporate review, the September 8 letter, had gone to

12 Mr. Temple. That contains the request for a corporatt

13 review. (Pause.)
r

14 It nad, yes.

Q.J
15 Q That was the letter Mr. Temple hand-carried to

16 Mr. Oreffice that Mr. Oreffice testified to yesterday, is

17 that correct?

18 A I don't know. I'm a little confused as to which

't letter -- .

l
.

:o Q There were two letters to Mr. Creffice?
.

k

21 A There was a ic2ter one in September, which *

:: established the cor orate review team and what e.eir tasks

|
: were and so fertn.'

;

:4 | C. That was the letter frcr Mr. Oreffice, -hecgh.

!
:5 A So.

I

!

:!= "A CCCC"1. YCC ,
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Q .,-

1
MR. CHARNCFF: Off the record.

2 (Discussien off the record.)
3 MR. OLMSTEAD: Back on the record.

4 SY MR. OLMSTEAD:

5
Q You have reviewed new Board Exhibit 1 and Scard ;

6 Exhibit 2, which are the two letters from Mr. Templa to

7 Mr. Oreffice, is that correct?

8 A Yes, I have.

9 Q Ana I think =y previcus question was when did

to Mr. Temple ask Mr. Oreffice for the cerporate review?

11 A Yes. It's contained in the September S letter,

12 in the last~part, on the third page.

13 Q So Mr. Temple's position with regard to the
C
\ 14 Dow-Consu=ers contract was fixed at % t point in time, is

C
15 that correct?

16 A His position, as described in this letter, yes,

17 Q And no ding cccurred at this September 13

ta meeting that changed his position, is that correct?

19 A That's correct.
I
;

20 Q Okay. So would you say that the relationships |
i

i

21 or the tenor of the meeting -- the September 13 meeting

22 was different than those which you had attended previcus.y?

2: A Yes, sir.

2d Q :n what way?

25 A Much mere tense.

., e r ? derc::e: i,'ccc:: -Tee :1

gg 2g4- ,e m w.a m u-
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1

Q Was Consumers more tense at the outset, before

2
the recess? There's an indication that you had a temporary

3
adjournment -- this is the September 13 meeting.

4
A Yes, they were. It was a very cdd meeting that

5
Const=ers had.

6
Q Would you explain that?

7 A Well, if my recollection is correct, "r. Temple.

8 had indicated to Mr. Youngdahl prior to th .neeting that

9 one of our concerns wr tat was happening in the legal

10
arena, specifically on the q: stion of whether the

Il construction license was going to be suspended as a result

12 of the Court of Appeals case. And he had, as he communicated
,

'3 to me, said, we had a need to know what had been going
,r .

-t 34
. 3 on.

k .

15 Consumers arrived, and their attorney wasn't

16 with them. And that struck us as very strange, since that

17 was one of the things we - we wanted a briefing, and he

'8 wasn't there.

19
Q Did you mention that?

20 A I think we asked where he was. |
r
,

a I'l O Co you recall what the response was? ;

22
| A I think they said he was werking on a brief, er
i.,

| scmething.-"

i
t

2# I C At that time he, I assume, referred to Judd Eacen?
|

c
A Judd 3acen, yes. I'm sorrf.-

C"*:: = .|MC L :p rC1.*C1, .,!nnr c- r - p
. 9

gg c_,..,..m,_,
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|

'
Q And did you have any conversatiens with Judd

2 Bacon prior to this meeting?

3 A I don't recall that I did.
|

Q Okay. I#

5 .4r. Youngdahl note indicates that after review-

6 ing items 1 and 2, which essentially was the Court of

7 Appeals decisien, and I assume -- correct me if I'm wrong --
.

8 that you didn't get much infor=ation since there was no

9 attorney there --

10 A What we got is in our notes. But I didn't have

11 the opportunity to ask the kinds of questions that I wanted

12 to ask. I tried to explore the whole question of the

13 redoing of the cost-benefit analysis, and I think they said
.p

14; they couldn't comment on that.
N/

15 Q So you led the discussion for Cow on item l'?

16 A No, I think I,just had that question at scme
17 point. As they talked about I think I just -- when they

18 talked about the cost-benefit analysis,I just said, have

19 you dene that in ligh of the new figure, and so forth.
.

i

20 g so Mr. Temple teck the lead in the discussion
:

21 at this meeting?
i

22 A Yes. =e was the chairman c f the tegeriating
,
i

== .

-a i cce=1::ee.
I

24 C Okay. Then Ocw requested 2 temperary ad!curnment?

25 A Yes. At scce pcint in the meeting, we did. Thers

., -- , , ,

= r:: .~ece :i %:cneu. Occ'
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I was a lot of discussion before that.
2 Q So did you go to another reem?

3 A Yes, we did.

4
Q And had a caucus?

5 A Yes.

6 Q And what cccurred in that caucus?

A Basically, if I recall, Joe said, has anybody7

heard anything that changes anything? And we expressed8

9 concern that we still didn't have the _r. formation that we

to wished we had that they weren't ecmmunicating with us.

11 Q "We?"

12 A The negotiating team.

13 Q Each member of the team had the same reaction?
_

A (Nodding af firmatively. ) Yes, I believe we did.'4
,

15 Because of the tenor of Mr. Youngdahl's conversation we

16 were frustrated.

17 Q Okay. Then what happened?

18 A We ll, I guess I'd have to go back to what

19 happened before.

20 0 Ckay. ;
i

!21 A A nc=ber c' -*4 gs:
!

22 Firs of all, Mr. Temple said -- I mean Mr.j
!

| Tcungdahl -- excuse me -- said, 2: Leas on three or icur23

24 cccasiens , well, Jce , yeu're gcing te have to tescify,

^5 you're going te have Oc cell them what you think, you're

,
.

, e--

}c :1 ~ccai .: c c *:~.1, s'ric.
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l going to have to testify, Joe. And he kept saying that,

2 without ever asking Joe whi'. his feel'ngs were.
I

'

3
Q So it was obviously Mr. Youngdahl's impresr!on

#
that if Cow supplied a witness, it would be Mr. "emple at

5 that --

6 A He repeated it 3 or 4 times.

7 Q Okay. And did you have any position on who a

a witness might be?

9 A No, we just --

10 Q Had you even discussed the matter before that

11 neeting?

12 A Ch, I think we may have discussed it only from

13 the point of view that, you know, Joe was the chai:. nan of
r

14 the negotiating team and he was the head, general manager
Y'3

15 of the Division. I guess we assumed he'd be the witness

16 at seme point, if, in fact, there was going to be a Cow

17 witness, which was unclear to us at that tir.e, you know,

18 whether we had to testify or not.

19 We'd read the fcotnote, and it indicated that

I
20 they'd want to know what Cow's position was, but how they '

i

21 were going to arrive at that we didn't have any idea. !

22 C And did you, as of this time, or had you as of

22 this time, '-'d "y contacts with Mr. Wessel, er had ."c.

| Wessel entered the picture?24

25 A y,
_

r - , ,

c~::- :e::::1 8 :c : i. D,r::.'
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1
Q Ecw did he come to beccme involved? .

2 A Well, he had always been involved in the back-
,

3 'ground in this thing, since, well, since its inception back

#
in the seventies. And at scme point he had lef t his law

5 firm and gene out and pract..ced on his own, and I contir.ued

6 to talk to him about the whole nucitar process and what

7 had gone on before, because I hadn't been involved and I

8 used his recollection.

i9 So all during this whole period I had discussed |

10 this problem with Milt.

11 Q Had you had any meetings with him prier to this

12 time specifically as a result of the Court of Appeals

13 remand?
.a

14 A Prior to when?.,

,

18 Q The September 13 meeting?

16 A Yes, I did.

17 Q All right. And you'd been en leave, and then

18 Mr. Temple had been on leave, so approximately what was the
19 first ti=e you and Mr. Wessel get toge ther? i

|
20 A We get together over the telephone the end of

I.
21 August. That was when I was attempting to meet with the

,

22 N F.C , and I wa--ad "i'' ** go with me and talk. So I checked

22 with him, it was avaalable en his schedule, and we had a
,

i

24 | nCCEer ci conver3aciens ahcut that,
i
i

25
_

Q And did you anticipate at that tine tha: you

g

C :*= ''''***l ","CT :~1, UCC'
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I would have to provide a witness in the NRC proceedings,

or did you discuss it?2

f
3 A I can't recall whether I did or not. It was

apparent to me frem reading the Court of Appeals decision4

5 that there were going to be scme questions asked of Ccw.

S In what form, I didn't know, or hcw.

7 Q Okay. And did you have any other meetings with

8 Mr. Wessel prior to this time? Prior to the September 13

9 meeting was Mr. Wessel aware of the change in Mr. Temple's

10 position?

11 A Yes, he was.

12 Q Was he aware of the September 9 -- is it? Board

13 Exhibit I?,

(
: A I'd be speculating. I'd say yes, I think he14

C,
15 wis, but I can't say for sure.

16 Q And had you discussed this September 13 meeting

17 with him prior to the September 13 meeting?

18 A Yes.

19 Q And did you tell him that Ccw was going to tell

20 Censumers what Mr. Temple subsequently told them en |
,

!

I
21 September 13? |

:: A I can't recall. :: may have been part of the

i

:: | cenversation, but : can': specifically recall telling him
i

24 | that.

25 0 Ckay. Well, let's ge 'cack :: the caurus. Mr.

, c , , ,

C:Z* $UCA$ $$rCT.*03, Cc'
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1 Mr. Temple must have announced to the caucus that he was

2 going to go back in and lay it on the table, so to speak?

3 A No, it wasn't like that. We sat around and

4 talked abcut what Consumers had presented in the first

5 part of the meeting, the continual references to the fact
|
,

6 that Jce would have to testify. And I think I said, you've

7 got to tell them, Jce, what ycur feelings are as you've

9 expressed them to me. You have that obligation, since they

9 think you're going to be tha witness.

10 Q Did the other =erters of the negotiating team

'

11 share his feeli"gs?

'

12 A Well -- which feelines?
!

-

13 Q The feelings you just mentioned.
p

14 A (Pause. ),

Q'
15 Q~ You said, Joe, you've got to tell them what

is your feelings are. I assume you had scme feelings in mind?

17 A I didn't disagree with the position he reached,

is as set forth in the Septerier 8 nemorandum to Mr. Oreffice.

19 Q And to your knowledge, neither did Mr. Burroughs?

20 A I never asked him. I don't know. I had never i

i
!

:1 asked him, do you agree er dc ycu disagree.

:2 Q Eut he didn't express any disagreement?

23 A NC.

t

:: ' C Is the cli ate in Ocw Chemical such _ tat One

_

would express disac eement with Mr. Terple?:5

a - i .- p ,l=c~ee t:e :t c ,ccce 1,
n ,. \<
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1 A With Mr. Burroughs it was, yes.

2 G How about with Mr. Whiting?

/

: A Yes. Mr. Whiting was senior to Mr. Temple.

4 Q Okay. Mr. Gaska?

5 A This was his first meeting, and he didn't know

6 what was going on.

7 (Laughter.)

a In that context, I nean, it was all new to him.

9 Q Okay. Go ahead. We were in the caucus. You

to told Mr. Temple that he was going to have to express his

11 personal feelings.

12 A I said -- I think I indicated in my opinion we

, is shouldn't try and negotiate any further, absent a fairly

O
14 ccmprehensive discussion of what was going on in the legali

D
15 arena. Mr. Youngdahl kept expressing a need to rush through

is that part. You know, all right, let's rush through it,

17 let's spend a couple minutes and renegotiate. And we

18 kept saying, listen there's an awful lot that's gone on,

19 and you've got to tell us what's gone on. We don't know,
,

I

I

to and we can't negotiate unless we know. '

i
i

21 Q And that would probably explain why he reports

:: that Cow insisted that we f olicw the attached agenda ?
,

i

I A That's right.:3
1
I
,

:4 | 0 And Youngdahl wants to finish the iters listed
t
'

:s in Jce Temple's le :er of July 9, 1976?

4 r 9 * A f
C"*:Z * JCCal WCC".*C.f. !?:C. O
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l A No, it says in the letter received July 9, 1976.

,

Q Ch. That was the June letter that Mr. Temple'

f

3 sent?

4 A I assume so.

5
Q Okay.

6 Let's jump back to u caucus new. So what

7 essentially came out of that caucus? What was the decision

8 that Mr. Temple announced, or the course of action?

9 A Ee said he wanted to g back in and exp?tess his

10 decision, what he would say if he were asked to testify,

11 and he felt he ought to let them know at this point.

12 Q Now, Mr. Youngdahl's notes indicate that when he

13 came back he suggested that the matter was highly*

C
14 confidential and that Consumers Power Company participation

(
15 should be restricted.

16 Was that discussed in the caucus?.

17 A I notice the name in Mr. Youngdahl's memo of

18 Carl Geisel, who was a member -- as I recall his position,

19 he had something to do with steam rates, or scmething. He j
,

I20 hadn't been involved in these discussiens. And I think ,

i

i

= v. i==ressien, Mr. Tem =le wert off to talk with Mr.
.

21 t

t.

22 Youngdahl, and I think the L pressicn was just not Oc havei

i
i

22 | that persen frc= Censumers Pcwer in the recm when he

24 ccc="- ' - ' - M w:.th the negctia:1.g team te negctiste.

25 C Ch, because he was not a me=ber Of the

- i . .,,

w? S * C2::: C ZrC7:.2., JpCC.
''

wemm wm s,sr? q
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negotiating cc=nittee? !1

I
7 A That's right.

,
,

Q Now, you say that Mr. Temple went off to talk |3

4 to Mr. Youngdahl?

5 A Yes.

6 Q Did he have a conversation with Mr. Youngdahl

7 before they met with Hal Keeley and Youngdahl?
-

8 A It was just saying, you knew, let's meet again.

9 And my impression was it lasted just about a minute.

10 Q Okay. I'd like you to read the fourth paragraph

11 again in the September 13 memo.

12 A Starting with --

13 Q " Temple then proceeded to identify..."
D
'

14 MR. CHAPJIOFF: It's the September 14 memo of the
lsv

15 September 13 aeeting?

16 MR. OLMSTEAD: Yes, the memo is dated Septe':her

17 14.

18 MR. CHAPliCFF: You just called it the September

19 13 memo. That's all I was --

|20 MR. CLMSFAD: Ch, I'm sorry.
l
.

I
21 (witness reviewing doe = ent,)

22 EY MR. CL:!STIAD :

22 0 s that, in ycur Opinicn, a. accr ate su= ary

24 cf what Mr. Temple told Cons =ers Fewer?

:5 A 30,

9 - t a g
C[$ * $$$CA 0 $2M.*.2, W CC.
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I

* O Would you explain what it is that you feel is
2

not accurate?

3
A The sentence starting, "They felt certain, and.

4 we agree, that Cow would be forced to testify in the
5

upccming public hearings.'

6 The whole conversatien was frcm Mr. Yeungdahl

7 to Mr. Temple, you're going to have to testify, Joe. And

8 I don't recall us discussing that one way or the other.

9 But they kept saying to him.

10 The part about Joe Temple would be asked about

" Cow's position regarding the facility by either the NRC

12 cr the intervenors, that's accurate. And Mr. Youngdahl,

'3 as I think is reflected in our notes, said a numbe of
n
' " things. One of which stuck in my mind was what are youb)

15 going to say, Joe, when they ask you how do you like doing
'8 business with an inccmpetent utility?

17 It was that kind of thing.

18 So then it gces on to talk about, in light of

19 this, the Midland Divisien nanagement have spent the

I
O last several days or weeks formulating a position. And j'

,

,

then he lists a number of items. And Jce had sone prepared''

,
. . ,

notes that he spoke frcm in telling Mr. Youngdahl what-'

U cur positien was, and why we reached it. And : cues s ---

~4 ; recall he stuck to these nctes. I dcn't knew whetner'

I

i
-

this is an accurate renditien cf what he said.'m-

5::- ?:de:| Se:c :n.t, &c.
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I
Q But it could be?

|

|2 A It could be.

<

3 Q Okay. You mentioned that your reaction was co

ask Temple the question: What are you going to respond4

5 when they ask you hcw do you like dealing with an inccmpeten':

6 utility? The words, "inccmpetent utility," did Mr. Temple ,

7 feel that they were incompetent?

3 A Those were Mr. Yount,dahl's words to Mr. Temple.

9 Q Oh, those are Mr. Youngdahl's words?

10 A Those were Mr. Youngdahl's words to Mr. Temple.

11 MR. CHAFl'CFF : Let's go off the record.

12 (Discussion off the record.)

12 ' MR. ODiSTEAD: Back on the record.

-(''
14 BY MR. OU! STEAD:

b)
15 Q I'll paraphrase what I understcod you to tell

16 me, and you tell re whether that's correct:

17 I asken you who said to Joe Temple, "What are

18 you going to say when scmeone asks you in the hearings, how
I

19 do you like dealing with an inccmpetent utility?" |

:

:o And you told me that Mr. Youngdahl had asked |
i
1

'

21 that as a hypothetical questien to Mr. Temple.
,

22 A That's correct.

!23 MR. CHA?2;CFF : Thank ycu.

22 TEZ W 2;I53: Along with scme ethers that I

25 think are in cur Sepce:her 13 .ctes.

4 - r ,

c~:: .7 :: :1 ?:rc::: 1. .07:.'
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1 3Y |1R. QUISTEAD :

2 0 In your opinion did Mr. Temple have concerns with
/

3 Consumers management?

4 A In what regard?

5 Q In terms of their ecenemic, financial ccmpetence

6 to manage the project.

7 A You want my impression of what Mr. Temple was

a thinking?

9 Q Right. I want you to just give me an impression

10 of what you felt his attitudes were.

11 |1R. POTTER: In those two areas, economic and

12 financial?

13 MR. OUISTEAD: Well, let's back up.
p

,

14 BY MR. QUISTEAD:
()

15 Q I assume that Dow's primary concern with the

16 whole Midland project was essentially not a health and

17 safety matter, and not an environmental matter, as far as

18 the nuclear plant went; but, rather, an economic natter:

19 (1) where are you going to get steam at a

o reascnable price across the river, and !
i

l

21 (2) was Censumers going to get the facility built '
|

:: at a reascnable price across the river.

! Is *"'- "=i-'y accurace?::
I

l

:4 A No, chat's just one of the concerns There

;5 were c:hers.

, c-- i > s

c--c: *::c::1 Rercitm, |Jnc.
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1

Q Well, what would u say were the primary
i

i

2 I

concerns? I
I

I/
,,

A The pri.ary concerns were the reliability of
'

'

4
Censumers Power es a supplier.

c
Q In other words, the constant flew of stea:~

6 across the river?

A (Nedding affirmatively.)

3
Q That was the paramcunt concern?

*
A Well, I don't know. Are you asking my impression

10
or --

Il
Q Right.

*2 A -- Mr. Te=ple's, or --

'3 0 Your impression of the Dow Midland Division
' r

14 position, to the extent that it's expressed through Mr.
V

15 7c= pre,

'8 A I think they all had seme weight. Again, if

'7 I could go back to that September 9 cacument, that's the

18 best expression I can recall of cur concerns at that time.

19
Q Okay. Well, icoking at the Youngdahl me=o,

ia there are several cencerns there which may be all er may I'

*
'1 net be all of the concerns, a.d may not be exactly as Mr.

,

22 Temple expressed them. But nu ber " is " Sweeping in a

2=
| nuclear sentiment."

I,

Ycu wouldn't suggest, wculd ycu, tha: that''

-e
cencern was as i=pertant as 1 and 2, which is in reased'-

d:: 3de:I . ?::c~:es, Sr;c
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i

1 capital costs and lengthy delays, would you?
2

A No, I wouldn't.

3 I
Q So there were sc=e of those concerns that were

4 more i=portant, one of which was the economic ability of

Consumers Power to fulfill their contract obligations?

6 A Yes. And others.

#
Q Okay. With regard to that particular issue,

8 would you have an opinion as to how Mr. Temple felt about
9

it?

10
A Their economic ability?

11
Q Yes.

12 A I think he had some questicas as to whether they

13 could continue on with the cace of capital construction if
-(

14 i

we went into double digit inflation again as we had in
i

(
.

15 1974 or 5, whenever Consumers first had their financial

16
problems.

17
0 Okay. Now, in the last paragraph of the Septemberj

l
18 i

14 Youngdahl memorandum, there is a discussion of the i
I

fact that Mr. Temole had asked Paul Oreffice to review the- ,

1

Midland Division positicn'frcm a corpcrate standpoint, and

21~ there's a sentence in there that says, "This was done at ,

Ocw's beard meeting en Thursday, September 9.* And then
I

a d'censsicn about the Scard apparently spent time, and -hat

4
'- '-'~----athey suggested the review. New, is this just'

!.c
- reflection of what happened, or was there a mention of the"

5 ::- ]cde:| & :pcc a.t. Onc
and Mcm?N O M*06 S'M E U
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1

Cow board having net?

2
A Well, I can answer that, but I want to conditien

3 that by saying since I was a counsel in this thing there's
4

been testimony, and the rest of that I can't distinguish

5
out.

6 There's a normal board meeting en the first er

7 second Thursday -- I think it's the first Thursday -- of

a the month, and my recollection is that Mr. Oreffice

9 discussed scmething at that meeting. I don't knew what it

10
'

was.

''
Q Now, the date of Board Exhibit 1 is what?

12 Septe-ter 3, I believe.

13 A Yes.
'C'

14
Q And I believe Mr. Oreffice testified that Mr.

C'
15 Temple hand-delivered that letter to him en the evening of

16
. Septerier 8.

17 MR. POTTER: I don' t recall .that there was any

18
time specified. Hand-delivered I recall.

19 MR. CHARh0FF: Ye.T , the hand delivery I think
i
i
;

a was right, but I don't recall the statement that it was ::'
4

i

!

*1 the evening. |
'

22 MR. CI.MSTEAO : But at any rate, 'dr. Creffica

-,

had it in ~4 e fc- = """ sday beard meeting en Septa-ler''

i

i#
| 9, and cculd have reviewed it with the beard a: that tine?'

c
"HZ C.IISS: I dcn't knew when he get it. The~~

_

f 9 A4 ~ g'
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' nemorandum is dated September 8, and I don't know if he
1

2 I
had it on the --

3 BY MR. OLMSTEAD: ,

#
Q Okay, but it is possible that he could have

5
reviewed '.t at the board neeting?

I

6 '
A It's possible.

7
0 And it is possible that Mr. Temple could have

a told Consuners Power that the board had knowledge of his

9 position?

IO A I think there's a telephone call, a nemorandum

" of a telephone call, in which that's stated, between Mr.

12 Temple and Mr. Youngdahl.

13
O But that would have occurred after this necting?

,

g
"

j A It was a telephone conversation on the 14th,
(J

;5
I believe.

16
Q But that telephone conversation, relates to w..at

I7 the new corporate position is, isn't that correct?

18
A (Pause . )

19
Q We'1, let's back up. I'm cencerned about |

i
~ 20 Septeder 9, not Septeder 14, and whether the Ocw ccrporace

i

, i

board was inforned of Temple's positien, to the best of''

22
| your kncwledge.
I

22 A I have no perscnal kncwledge.
r

i,

'*
i Q No personal knowledge of that. Ckay.
|

. ,
A If I ceuld, I'd ide te go back cc chac parsgraph-

, c- , , , f,C**:Z * Id:C":| .:KZ:CT*.:11, a :C.
w Mcam ew cusnzz-
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t

where you asked =e whetner I agreed with everything in'

i

2 ithe;c or not. One thing I didn' t cer=ent on, and that's

3 the sentence that, "They have concluded that the Midland
,

t

4
project is no 1cnger in Ocw's best interest." I don't

5 regard that as an accurate statement of what they were told.

6 Q Okay. Ecw would you characterize what they were

7 told?

a A I would characterize that by both referring to

9 the notes from which Mr. Ter.ple spoke, frem cur meeting

10 notes, and by this one paragrapn in the Septe=her 8 letter.

Il But I guess basically what our meeting notes

12 reflect is what they were told, which I don't believe was

13 that. .

.r
14

Q Okay.

15 Now, getting back to the board meeting, over

u on page 2 at the tcp of the page, it says:

7 "In Temple's cpinien there was no reason to

la change their position."

'9 Now, do you recall that at all? Cees dat really
-

i*O mean that Temple's pcsitica at that time was that there
!

i

21 wculd be no reason fer the Ecw cerrorate beard to change

22 the pcsition, or -hat what did Mr. Temple indicate--

-,

i in that recard?'-

,I
*

|24 A My understanding cf what he's rederring :: :. s

e
when Mr. Temple came back and said, we'*re caucused, we've--

- , ar p
C** Z * 2CCCI .c CCL*:~1, b,%C

w scam ca,vTet s+=rzt
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I

1 listened to what you had to say, and there's no reason why

2 we would change the opinion that we've ecmmunicated to you

3 today based on what you've told us. Our opinion, the

Michigan Division opinien.4

5 Q As a result of the caccus?

6 A The initial part of the neeting.

7 Q Okay.

8 MR. POTTER: Off the record.

9 (Discussion off the record.)

10 MR. OLMSTEAD: Back on the record.

11 All right, let's break for lunch.

12 (Whereupon, at 12:20 p.m., the taking of the

13 deposition was recessed, to be continued at 1:30 p.m., this

14 same day.)

b
15

16

17

18

19
i

|-

':o ,

!
,

21 i

f

::

!

I22

:4

:S

4 7" t *
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1

S.O. _E _ _S _I _O .N.1 _A _F T .E _R :: O_ O _!!_ _ _

2 (1:00 p.m.)

3 MR. CD1 STEAD: Back cn the record. f

4 DIRECT 3:GuiINATICN (Continued)

5 BY MR. OLMSTEAD:

6 Q We were discussing the Septe=her 13 =ceting

7 between Censu=crs and Dew before lunch, and I note that in

8 the September 14 me=crandum frca Youngdahl to the files

9 that he indicates that Dew had represented that they were

10 going to review the Midland Division position ever the next

11 20 days.

12 Was that the time frame that they had anticipated

13 for the review?
_

"

14 A As I recall it was, yes. That Cow had anticipated.,

.V
15 0 Now, subsequently Ccw finished that review up

te in less than a week, as near as I can tell. What precip-

17 itated the new . .

18 A If I recall, was what Mr. Renfrew told us at

1
19 the Olst meeting as to '.ais needs to have a position by a :

i

|
I20 certain date, because the hearings were going to start ':

|
21 think the 5th, 5th or 7th of Cc:cce..

!
C Okay. Then the ?cungdahl memcrand= gces en

: I to suggest that Censumers asked severa! nestions, and
!

i

:4 i one of these was whether Ocw wanted Censumers to suscend
. ~

.

I

_

a:genditures : Ocw's accer.:, I ass =e is what they mean,"

, _. . . .
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1 A During the next 30-day period,

t

2 Q And then it says, " Joe replied that it was j

t

3 entirely up to Consumers." |
i
!

Co you recall that exchange? |4

i

5 A I recall an exchange. I don't recall it as

6 being that way.

7 As background, either in something that Mr.

8 Temple told me after talking to Mr. Youngdahl on the phone

9 before this meeting, or during this meeting -- and I'd
|

10 have to refer to the notes -- but at some point, Mr. |
.

11 Youngdahl said to Jce, or said to us, that the decision

12 to continue construction was a day-to-day kind of a

13 situation, and at scme point -- I can't remember where --,

.r

C'j I had the opinion that the engineering and construction14

15 side of Consumers was arguing for continued construction,

16 and they indicatcd the lawyers were arguing it a different

17 way.

18 But at any rate, it was in the context of --

19 I'd have to look at the 13th meeting notes to recall
i

I20 whether we had discussions abcut what's the construction
:

1

21 schedule, are ycu guys -- ;

I
2 O Co ycu have the 13th notes?

23 (Occument handed :: the witness.

24 I guess we'd better identify these for the

_
:5 reccrd, what he's looking an.

1 P I ? A M
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I MR. P O"""ER : Mr. Nute, in attempting to answer

2 the pending cuestion, is now referring to a copy of the

3 September 13 meeting nctes that were prepared by Cow

#
Chemical Cenpany, and he is now at page 6.

3 MR. CHARNOF7: Could I see that document for a

6 mcment?

7 i' D<cument hended to Mr. Charnoff.)
1
:|

8 I Mn. POTTER: Do you still remeuber the pending

9 4 qtwse w/ ?
J

10 '
"'"E WITNESS : Yes. On page 6 there is some

11 preliminary discussion, and then at the middle of the page-

12 it refers to conversations by Consumers, which I can read,
i

13 or . . .
,

O I

14 | BY MR. OLMSTEAD:,

Q.| *

15 Q Whatever you feel.

16 A ".t says:

17 "Censumers said they were not trying to give,

18 Dew a level of confidence and are not suggesting

19 there are no problems. Consumers has only said that

20 Censumers plans to centinue with the project. The
:

21 reccmmendations of Censumers management to their
,

22 beard of directors to centinue with the project haven'c

22 changed yet. Ecwever, this could change if the

24 inic=ation changes cpen which che decisien cc

25
_

centinue ccnstruction was made. Censumers cencluded

s e r s A p
CC$ * w C C$drCT.YA, CC
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1

that it's a scary world."

2
I think perhaps there was a telephone conversa-

3
tien that preceded this 13th meeting that Youngdahl ecemun-

4
icated that it was a day-to-day decision or scmething.

5
Maybe I got that frca reading the notes, or frem seme

6 conversation I had with Mr. Temple. But this was along

7
the same lines.

.

a
Q But did they ask you whether you wanted to

9'

suspend -- whether Dow wanted to suspend expenditures to1

10
their acco .it?

" A It wasn' t to our account. Thay said, you know,

12 what shall we do? Should we keep on building? And we

13 said, that's basically your decision.
A

'#
Q Okay. Then it indicates that you were asked,'

15 for example, did you intend to break the contrc.ct. Was

'8 tnat asked?

17 A That's right, it was.

18
Q And it indicates that you at that point said

-
19 I

that there was a valid signed contract.
|
;

I
20 A That's right. It appears in our nctes, that :

i

!
21 conversation. {
--

Q Was that your legal cpinicn?-"
i

i

;--
-"

i A Cur epinien was chere was an existing cen = 2cc

!.

that Censumers may have breached. We were treating -he''

25 centract as in effec- "- '' we decided what we were c.oinc.
, , , . -

=c: ?::c:1 r.Mercit: 1, $cc.
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1 to do about it.

2 Q That was your opinion?

3 A That was my opinion.

4 Q And that was also the Dow Division's opinion?

5 A Yes.

6 Q And that was Mr. Hanes' opinion? Had he reviewed

7 the contract at this point?

8 A I don't think he had.

9 Q Was that Mr. Wessel's opinion?.

10 A Yes , I think - you know, we may have felt

11 differently about whether there was a breach or not, and

12 how severe the breach was by Consumers, and in that context.

13 But-sith what I just stated, I think he would agree with
r

14 that.
V

15 0 "We" referring to --

16 A Mr. Wessel and I.

17 Q Which one of you felt more strongly that there
18 was a breach?

19 A Well, I think we felt differently. There were .

I
,

20 differen: reascns for believing that there was a breach. |
* I

:1 And he felt strcngly about one theory, and I felt :=cngly
:: abcut ancther theory. I.et's put it that way.

1

i

23 C Well, what was your theery'

24 A There were a nt=ter of things, but I guess :

:5 was nere cencerned abcut the nisrepresentation aspect of

.- r y y a.
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1

some of the things that had gone on.>

2
Q In the prospectuses?

A No, in the 1974 contract negotiations.

#
Q Specifically what misrepresentations were going

3 on?

6 A There'd been a lot of discussion or some

7 discussion !.n the 1974 renegotiation contracts about when
.

8 Consumers estimated they would have their units on line,

- 9 and 79 and 80 were the dates that they were talkinc about.

10
Q Were these negotiations that you earlier toic

11 me that you got in on the tailend of?

12 A Yes, only reading this from the notes and from

13 my conversations with people that were involved". I don't
p

14 have any first-hand knowledge, but it's my impression fromCy
15 talking to the people investigating this thing, that that

16 was of concern because the contract was signed the end

17 of January,first part of February, and I think,in March or

18 April we signed a new consent order with the Michigan Air

19 Pollution Control Commission that was based on those dates,

20 and we were going to do certain things by the dates, |
!

21 because we'd just siened that contract with Consumers.

22 0 And you felt chat at the ci e Consumers knew
!

22 those dates were not goed?

24 A 'f e s .

:5 0 At the time they signed the con-" --'

cA::- 3ede:ci rEercite 1, $cc Qf.,
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1

A Yes.

2
Q Do you have any documentation on which to base

_

3
that belief?

4
A Yes.

5
Q What might that be?

6
A We conducted cross-exanination on a rate case,

7
a separate case, where Consumers had put up a Mr. Mosely

8
who had ceen involved in some of the financial dealings, and-

- who was retired at that time, or about to retire, and we

10
cross-examined him, or the attorney representing Dew

11
cross-examined him, on the basis of when did they start

12
planning for the construction cutback that occurred in the

13
; 74-75 period. And he testified they started their planning

(.
"

14 I
; in Novenber of 1973, and I think also in discovery there'

\ >
v

16
are seme Consumers notes of a meeting of the Consumers

'O Power Ccmpany board in January of 1974 where there was an
17 indication, to my mind, that scme of that planning was
18

going on prior to signing that contract.

19
Q Okay.

!

i
20 :

Ncw, what was Mr. Wessel's thecry? |
m. |

'' - A I think his theory was en the sc-called best-
--,

efforts clause.
"

i

t-,
"

| 0 Ncw, in asking Oc go in:0 renegotiation of the
1

-. i
"

-- -" c: subsecuent to the 74 amencnents, and panticular'y
c

_
in reetings in the early part of '.975, as pa : Of the

--

QM * C.,s C$ $ CrCI$sW), ne
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1 negotiating posture of Consumers Power, were you using the

.

possibility of litigation as a bargaining position to get2

3 concessions frem Consumers?

4 A Well, let me go back.

5 We wrote the letter that started negotiations,

6 tal'cing about taking a commercially irreversible step

7 through this litigation. I think our preference was much

a more towards negotiatien.

9 A couple of times in connection with this problem--

the stata=ent has to be placed in perspective -- I think10 '

11 perhaps the first was in a conversation with Mr. Graves,

12 where he said, well, you guys have said you're going to

| sue us. And we said, no, we haven' t said that at all, and13

(~ l

. 14 we referred him back to the letter saying we didn't like

\v]
15 your assurances, but, you knew, we're going to continue to

16 monitor the situation.
!

17 And a couple of tines that came up, and we said,

18 no, we've never said we're going to sue. We just said we

19 don't think you gave us adequate assurances, and we're

20 going to monitor the situaticn.
i

I
21 And then we went into these necctiations, and

:: one of the things that Censumers wanted was a sc-called

' " ' ' ~#:: legal c'a=- "ealth, which T.y nderstanding was was

:4 Oc get this statement cu - "'' -"eir Orcspectuses. They

:s seemed to feel that it was hindering their ability ec raise

7i1 ." I d M
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1
capital. I didn't -- you know, after the first one was out,

2 it didn't seem to. So I don't know if -- they never told
I

3 =e what the problems were. But that was my impression of

4 .

it.

5 As far as litigation was concerned, that was

'

6 the only discussien, is they wanted to get that out of

7 their prospectus.'

8
Q Did your feelings that Consumers was misrepresent-

9 ing the construction ccmpletion dates in the 74 negotiations

10 affect your attitude in these negotiations?

11 A Yes.

12 Q Did that letd to some acrimony between you and

13 Judd Bacon?
.r

14 A I don't think acrimony. I think it just caused

'

15 me to have a healthy skepticism of any data they gave us,

16 or rny information.
-

,

17
Q Did Judd Bacon ever cecment about that?

18 A About?
.

!19
Q That he thought you were being too skeptical,

l,

|20 or -
1
1

21 A Not to my knowledge. I think that was just an

22 internal skepticism.

!

22 | C Okay. Following the Ceu-t of Appeals remand
I
i

24
'

in 1975 did you feel -hat your pcsition as to the breach

25
_ cf centract by Censumers, er did you feel that ycur pcsitien

, .- i i ,c~:: u*c:c:i cK::aici, _p!cc
w mcm CArmL s wsr-
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1 fcr any other reason in the renegotiations would be

2 st.ronger, your bargaining position?

3 A We had discussien about that, that they would

4 probably want to have a negotiated contract before they

5 went into the hearing.

6 Q And with whom was this discussion?

7 A It could have been the negotiating team. It

8 was just not an extended discussion. It was in talking

9 about the impact of this thing. Somebody might have said,

10 well, I~think they'll be -- you know, nore desiring to

11 negotiate with us finally than they have been. We had

12 a lot of frustration in this, of trying to negotiate and

13 not getting anywhere, and it was from the point of view
r

14 that they now have a ree. son to negotiate.V),

15 Q So you felt your position was stronger in terms,

16 of those negotiations, should you choose to go forward with

17 those negotiations?

18 A Yes..

!
19 Q Did you have any discussions about taking the '

|
|

20 cptimum advantage of that new development in negotiatiens? i
i

|

21 A Not at that point. think my pcsition was at [
'

:: that point that, you knew, that doesn't make any difference

:: to me. There'- so much we don't knew abcut the suspension
i
1

:4 hearing. And One Of -he Other problems was that Ohe f:.nal

25 cost Of the plant, we had had a number Of discussions

a ? I # # fC"*:Z=ACnal C CCitC1 shn
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i

!

1
'

at the negotiating meetings about what we called retrofit
i

2 ; items. Consumers had told us that there were a number of
(

! items that they had before the NRC that the NRC had to rule3

'
,

; on, things that had to be built into the plant or didn't4 '

5 have to be built into the plant, and that a change in any
f

6 one of those, without specifying what it is, could markedly
.

!
s

7 increase the cost of the plant.'

:

; So -- and they indicated the NRC was about to8

rule on those fairly soon, in the su=mer or f all of that9
,

10 So even ' hough we had gotten a cost estimate, we'

year.
,

11 didn't know how reliable that was. It was JArt -- we

| really were just isolated, and didn't know what was going12

|
13 j on.

r
14 So it didn't make any difference, in my mi,nd.

V; ,

If Consumers wanted to give us everything that we wanted'15 '

16 at that point, we would have been very skeptical as to why,

17 maybe they knew something we didn't know about the future
,

la \ of the plant.

Q Now, we'll go into transactions between you and19

!

20 Consumers in greater detail, but as you moved along toward )
|he suspensien hearings, and things began to clarify ;21 '

i
,

22 themselves, did you then feel that you coulf use the Ocw
i

22 position to advantage in these er the suspensicn hearings ,

24 to advantage in negotiations between Ocw and C:nsumers,

25 cnce the ccrpcrate review had determined to go ahead with

S:e- ]cde:aI cRe:c::eu Sr::.
. . . - . - . , , -
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!

I
the nroject?

-
t

!

2 A I think that you could make that assumption from
I

3 the way Consumers reacted on the 13th, the way they wanted

4 to negotiate everything and sign everv*'..ng. We sat down
y

i
5 and calculated that we would negotiate und get what we

'

6 wanted? No, there were still too many things up in the air.

7 There were a lot of emotions. Once we had been through this
!

! corporate review, .and so forth, a lot of other things had8

' 9 happened.
I

10
| So it was my feeling at that time that as long

11 as the hearings were going on, the:t we were not going to

12
| negotiate anything, for a variety of reasons.
!

13 Number one, all the documents had to be turned
.O

14

( ;- over. People were testifying.

15 | So I never sat down and said, hey, this is really

i

16 | great, and now we're going to get what we want in the next
I

i
17 two months. Because --i

18
Q By the spring of 1977, though, you were

19 negotiating again, is that correct?
,

t
I

20 A Yes. There'd been a meeting in January, and I !
I
I

21 don' t know when the next one was af ter tha'

|_

O And the suspensicn hearings were still going cn?"

i

22 A Well, there was a meeting in January, but it

24 | was just a complete breakdcwn between the twc parnies. I

25 mean i just was a bad meeting, and I don't recall when the

&::- 3::':::| 0::c:::~1, Sac
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1

next one was after that. I think it was sometime af te:-
2

that.

3 t

Q The breakdown in January, would you attribute i

:
!

4

that to the row over the Temple testimony in the suspension
5

croceedings which you had just ccmpleted?
6 '

A On our side, I would attribute it to getting one
7

of the things -- one of the things that was discussed was
8

can Dow get out of this at a certain date, either walk away
9

or pay its share, or for whatever reason, but can we choose i

la another alternative. And that's the meeting where Mr.
11 Youngdahl said, well, for $400 million you can.
12

And that was regarded on our side as just no
13

=eaningful offer at all, and things juse broke down.
~I 14

,
.

Q Okay.
>

\

\ /

15
MR. REYNOLDS: What was the date of that?

16
MR. OLMST"AD: That's after January '77.

17
TE WITESS : I'd have to go to the notes for,

18 the exact date.
19

SY MR. OLMST"AD:
I20

Q But then you had further meetings before the t

{
!21 hearings concluded in May of '77? !

-,
" A can't recall, offhand. ': scme :o 4 - -.. -

a
' '

- ._' a ,
. . ,

"
Mr. Miller replaced me en the negotiating taan, so I dcn't

4 knCw.'

25
Q Okay. Gcing back to the September 14 ne.o to

=-|:: %e :I %c :m, $cc
w MC stTN C.A JotT L ST1 TEE * bW A $ MIN GTC N. 3,7 20001 dJu
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I files of Youngdahl, there is on the second page at the

2 botten a notation that says:'

3 "Ser' ember 14, 1976. He reports that he reviewed

4 the Cow position with other officials of Consumers Power,

5 and that Judci sacon is to draft contractual language to

6 permit third party sales, which I will send to Dow, and Jim

7 Falahee is going to do a legal review."

8 And '2en it says: "Judd Bacon to contact Nute,

9 and I will contact Temple, to see what additional information.

10 we can gain."

11 Did Judd Bacon contact you?

12 A Yes, ha did.
!

13 O And what information did he ask for?;.

14
s ; A I have a long memorandum of that telephone
v

15 conversation. I'd have to refer to that.,

16 Number 1, he was talking about the language that

17 he was sending to allcw third parties to berf --

la Q Which Cow:had no cbjection to, as I understand? ,

I

i
19 A Noc in the centext of negotiating. It was

|
|20 scmething he gave up to c,et sccething else.
!

21 He asked me again if Ocw intended to breach the
1

| centract,22 and I tcld him we did not. And he asked me
I

23 exactly what had Temple said at the meeting of the 13:h, and

24 '

'-k I read the language te him.'

25 It's in ny draft of the actes. He talked a lo

, r - m
C** 2 c 'Can:] YCCT::~1, 4CC.s
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'
about scme of the proceedings that were going on. I'd

2 have to refer to the notes.

3 MR. CHAPJIOFF : Excuse me. Is there a copy of --

4
has there been a copy of that memorandum made avai.'.able?

I MR. OLMSTEAD: I have some memorandums. I do:. ' t

6 know exactly . . .

7 THE WI"' NESS : It's been given up in discovery.

8 MR. ODISTEAD: I'm sure it has.

' 9
. MR. CHARNOFF: What was the date?

10 THE WITNESS: Septe=her 17.

11 MR. OD! STEAD: I have a memorandum of a phone

12 conversation here. Let me see if that's it.

13 : Is this it? .

r !
'

14 THE WITNESS: Yes, that's a page from it.,

15 MR. ODISTEAD: Well, the other page is behind it

16 there, I think.

17 THE WITNESS: Oh, okay. Yes, t'Jat's it.

18 MR. CHAPJICFF : Could I ask you, Mr. Potter, to

19 supply us wi 5 a copy.of that?
I

20 MR. P O"""ER : Sure.

i21 Mr. Nute, just to clarify for the record, is i: ;

: | correct that's a 4-page meccra. dun which is undated?

22 MR. OIliSTEAO: I thin!: that cnce apen a ti=e

24 there was a date up here.

25 '13 . CHAPliCFT : Ch, we have -hat.

* P I

C**::= |CrCL. 1.* QC \l:CT:ni, a(f:Cf
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I
MR. OLMSTEAD: Was this the date?

2 THE WIT'IESS: Yes, it was.

3 MR. OLMSTEAD: The date at the top in handw-itten

4 notation is 9-17, I believe.,

5 MR. CHARNOFF: It says," Notes of the Conversation

6 between Judd Bacon and Lee Nute," on the first line?

7 THE WITNESS: Yes. It's five pages.

8 MR. CHARNOFF: And it's what date?

9 MR. CLMSIEAD: I believe it's 9-17. Is that

10 your recollection?

11 THE WITNESS: I think that's right.

12 MR. CHARNOFF: I see something here, but I can't

13 read it. Thank you. I do have a copy of that.
C

14 BY MR. OLMSTEAD:-

15 Q As long as we're on this memorandum, you might
IG look at the bottom of page 3, there. At this point there

17 | is clearly a discussion between you and Mr. Bacon as :o

la Mr. Temple being a witness.

19
I gather at this time nobcdy had suggesced that

20 Mr. Temple was not the apprcpriate person to be a witness?
21 A I think this relates to Mr. Youngdahl's cerraents

22 cn the meeting cf the 12th, that Jce wculd have to testify.
23

.
O And Mr. Sacen felt that Mr. Temple was going :=

24 ha're := cestify?

25 sA den g;c,cw vge;g yen , , ,

5::- 5 dc:[ Oercurs, Scc
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1
Q I was asking for your --

2 A No. Mr. Eacon was a little unclear as to Mr.

3 Temple's cer =ents at the meeting.

4 It says, "Mr. Nute e:cplained that Ccw was aware

5 that someone would probably be called as a witness,

6 most likely Joe Temple, and if he were that based on

7 the knowledge of the facts that he presently has,

'

8 this..."

9 and then I read what he said at the meeting as to what I,
i

la Joe Temple, would say. So I said that.

11 Then when Mr. Bacon indicated the witness would

12 not be asked, and so or. and so forth.

!

13 0 Gkay. And, to follcw on where you were reading,

r
14 he said, "Here are your contracts that are still in effect.'

L.s
15 Are you going to take 'wo million pounds of steam frem the

16 plant?"

17 Later on in the meeting minuteG it becomes a
,

18 matter of some discussion between you a:d Consumers and

19
.

Mr. Wessel, as to what's relevant and wh at's irrele" ant.

20 MR. PC'~"ER: Within the fra aewerk cf this |
|

21 memcrandum?
-

-

1
i

22 MR. CLMS'"EAD : Within the framework cf what the

23 witness is geing to testify to at the hea-inc. Mr. 3acen,
,

|

24 im this remerandum, says that he's cre -han likely gcing :c

25 estify, here are your centracts , they're stil' in effect,
~

7 F f g
CCS * a C.". C SMWl, YCL*.
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I
are you going to take two millicn pounds of steam. Namely,

2 Ithe legal theory that if there is a valid concract between-

3 Dow and Consumers, that's all that the Licensing Scard

needs to know that's relevant cn the issue of need for steam.,|4

5
BY MR. OLMSTEAD:

6
Q Was that a view that you came to share with

7
Mr. Bacon with regard to the issue which was appropriately

8 before the Licensing Board?

9 A At what point?

10
Q Before the November 30 testimony of Jce Temple?

11 A Well, with respect to --

12 ig we ll go through each meeting, meeting by

13 meeting, later. But I'm just asking you in terms of your
l'

14 'i own legal theory of what was relevant for the Licensing
.%/)

15 Board. This is the first statement I've found of Consumers'
16 theory, and I'm asking if that was a theory that you

17 subsequently came to agree with?

18 A The theory was that Jce Temple's ...

19
, Q - personal views were irrelevant, tnat u e-

n
!

20 central concern for the Licensing Scard, the relevant issue, |
71 'was is there a valid centract to take the steam frcm

i

22 Censumers' nuclear plant.
!

23 A Well, I dcn't knew ahcut the '.a s t par cf -hat,

24 I as to wha -he -o"--'' concern cf che Licensing Ecard was.

25 But it was =y Opinion after the Divisicn was everruled cy

, ,- r - n ,709:$* $ U f Ne OY:CT s*.M. J OC
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'
the beard that the Dow position was that put forth by the

2
U. S. Area beard. And that was what the relevant position

3
was, not -- you talked about Joe Temple's personal --

4
Q So let's take this particular positien, then,

5
because over en the top of page 4 you said that you viewed

6
the centract as disadvantageous to the liidland plant

7
because -- the current contract is disadvantageous to the

.

8 Midland plant because of the uncertainties, and the Air

8*

Pollution Control Ccmmission, and these types of things.

10 A No, that's not what I said. It says:

11 " Explaining Mr. Temple's feelings,Ir. Nute

12
f elt he viewed. . . " - neaning Mr. Temple. I'm

13 *

explaining agc.at -

fi i

'1
1 '*

Q Okav.
Q.)

~
'

15 A -- why Mr. Temple reached the conclusion that he

16 C .; p
-

..

17
Q Okay. Now, had this same conve sation with Mr.

18
Bacon taken place after the Dow corporate board net and

19
overrede the Michigan Divisien, what would your rea.:tien

,

i
-'o i

have been to that statement? !

l.

i.,

A Ncw, which -- !
''

--

Q The one en the bot cm of page 2."

22 A : think it would have gene nere than that. :

,

N-
-

.. . .

wnat was relevant was what the ". 3. Area beard! :nr.r. : a:
i
!

c
~~ decided and direczed us zo do, which was =cre :han :ha: as

&: - ]='c:I :Reci:c., Onc
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I
contained in that statement.

2

~

Subsequent to the Septertber 14 meeting, thereQ

3
was another meeting the next week, September 21. That was

#
the first ti=e that any Ccw personnel, to your knowledge,

5
had another meeting with any Consumers personnel relative

6 to this matter?

7 A No, the review team was meeting with Consumers
-

a people all during this period. I knew that. I don't knew

- 9 on what days they were meeting, whether it was before this

10 or right after this. But there were a number of meetings

11 going on.

12 Q Okay. What was the next meeting that you

- 13 | attended with Censumers?
'p !

14 ' A That was the 21st.3

D
15 Q Now, you have some notes of that meeting, do

16 you not? Mr. Klomparens took notes at that meeting. Mr.

17 Hanes took notes at that meeting. And you've reviewed those

18 notes in preparation for these depositions?

19 A I' ve :.aviewed my notes , cbviously.
|

20 Q Well, but ene of the argn=ents we had resterda r
. .

,

I

21 about whether you were gcing to be in attendance was that

:: ye". were going to assist "r. ?ctner, sc : assume feu
,

23
t' reviewed things which --

24 A : mean k.cw what's in the netcr- res. but :

:5 thcught ycu were talking abcut just before : came in here.

, -, , ,
7c-*::- Jc::c::] M :ci ~ , .,au
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I
Q :To , I mean in preparation for whatever it is that

i

I

2 we're going to be doing here.

3 A Yes.

4
Q In this proceeding.

5 A (?Iodding af firmatively. )

6 MR. POT'"ER : Off the record.

7 (Discussion off the record.)
.

8 MR. OLMSTF.AD: Back on the record.

- 9 BY MR. ODISTEAD:

10 Q In Mr. Klomparens' notes, there is a statement

11 to the effect tnat if Dow takes its position, the !IRC

12 will suspend construction of the plant and, as a consequence,

13

f'
.

Consumers might ultimately lose its -construction permit.*

't 14 Those statements are attributed to Consumers representatives?
(.'

15 A (!Iodding affirmatively.)

16 Q Was it the opinion of you or anyone else, but

17 primarily you, did you at that date have any opinion as to

la whether that was a truthful statement or not, or if that

19 was a reasonable conclusien or not? -

|
i

20 (?ause.) |
,

.

21 In other words, up to this time - let me back

:: up -- up to this time, you had told me that you were pretty
I

:: much in the dark as .0 wha: this remand proceeding meant,

24 and cuess wha need to knew is: :s _his the first time
I

~

I

25
_

you really got any information frem Consumers as to the

4 c=~ r ?~r . - |ce:1 c'fercum, .p'c=
.
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neaning of the remand proceeding and its effect on Cow-I

2 Consumers contract?

3 A This is the first time they sat down and

explained what the remand hearing was all about, other than4

5 what Judd had talked about in the conversation we'd had

6 on the telephone.

7 Q As a result of that meeting, did you have an
.

8 opinien on whether Consumers might ultimately lose its
.

9 license, or had your opinion changed?

10 A I guess my opinion going in was more frem the

11 cost-benefit analysis, and what's going to be the effect of

12 doing the cost-benefit analysis, given all the costs and

given scme of the things that we had" asked for.in the13
f-

(I negotiations, whether there would be changes in the contract,14

15 that if they'd been given, would it affect the cost-benefit,

16 analysis.

17 And I was lcoking at it primarily frcm that point i

18 of view.
4
'

19 Then they care out and said what's refle-aa
i.

:o in ny notes, and it was just 1 coking at it in a different
.

r way.

:: . O Okay. Klemparens' neces alsc indicate thac Jim
i

23 3'alahee of Censurers Pcwer , may have said that Ccw wculd

24 have a hell cf a legal pr blem. Was d .s the first ci=e
i

- :5 that ycu had had any -- in the ccurse of negotiations -- any

- , . , g4
C :Z* Y 12.M. al W l:CT.*.M l. w CC
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1 feedback frem Consumers' side of the negotiating table, that

2 they might sue?

3 A Yes.,

4 Q This is the first time?

5 A To the best of my recollection.

6 Q But Cow had made such statements earlier than

7 that?

'

a A That we might sue them for breach of contract?

, 9 Yes. I may have misspoke myself. Sue them for breach of

to contract. There'd been this whole discussion since 1975

11 as to, you know, pursuing other options, or negotiate rather

12 than do something else. And that we viewed the fact that
13 they -- we had seme reservations as to whether they had

r
14 breached the contract or not.

('
15 I don't think we'd ever saic we were going to

16 sue you. I can't recall that.

17 Q Well, I suppose one wouldn't necessarily have to

la say, "I'm going to sue you," but one could say, "If you

don't negotiate in gecd faith with me, we'll have to have19
;

I

20 recourse to whatever legal actions are available to us."
|
.

,.

21 A I never said that.

:-- O ! shcw you Interrencrs E chibi: Number 7, which
,

:: is the Keeley memcrandum of March 4, 1375, and ask you ::

:4 lcck at page 2, iten G.

.c. A Thato acain, is referring to that statement they-

%

;*2 = CC.2 O CCCni, $CC.
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' have in their proxy, starting with the conversation withi

i

2 ! FT . Graves, and then mention thereafter that you guys are
< ,

3 going to sue us, and we kept saying, no, that's not what
4

, we said at all.
1
'

5 And it's very, very clear that we had never

6 threatened them in that sense.
7

0 Well, if you made it so clear, why did they
i

-

8 keep bringing it up?

- 9 A I don't know. They didn't like it in their
,

to prospectuc, nd however they framed it in their prospectus

is how they framad it. Whether they talked aheat a threat11

, s

'

12 of litigation in that cQthent in there, I don't know.
--

13 But that hed been brought up on more than one,

_ (' ,

i

14
j occasion, and we told them no, it's not our present

| intention to bring the contract into litigation.15

i

16
i Q Even though it wasn't your present intention,

17 if they failed to negotiate with you you might have hadi

"5 to have recourse to that?

"I A That was a possibility.

20 Q So that had to be one of the reasons, I think

|-

21 you agreed earlier, that ene of the reascns that they nignt

22 | well be negotiating, is that they didn't want to 'e sued?

MF. . POTTIF: think that calls for speculation23 '

l . ..

|
cn the part Of the witness. I cc. . Ject en tnat grounc.''

1

- THI WITNISS: I don't know what was in their25

C::.7:~ .rnercn::L h,, e,
., ,- r ? m

w Ncerm AP-OL sTwcz?
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i
|
,

:

1 ! questions they may have, as was Mr. Burroughs on the
1
'2 i technical side. I was on the economics side.

1 3 ; So I was in and out of a number of meetings, .

>

!
,

1 depending on what they wanted to talk about.4
;

Q Were you aware of any feedback frca the Dow USA5

6 board concerning the Midland Division recommendations before I,

i

7 the review was ordered, or during the period of the review,
,

.

a before it made any recommendations?

9 Was there anything coming back down through E-

|
t

10 channels to indicate what the board's position might be?'

t

11 A I don't think there was. I wasn't aware of it.

I
12 Q Okay. Let's go to the September 21 meeting.

.

!

l .

|
What was your impression of Consumers' reaction13

O !

t i after that meeting, or during that meeting?14

V''
'
i

15 MR. POTTER: Reaction.to what? There were a

'

16 number of subjects discussed.

17 MR. OLMSTEAD: I just want a feel for the
,

18 relationships between Dow and Consumers. Were they getting

19 worse? ,

20 THE h7"" ES S : They sure were, afterthatmeeting.]
. ,

21 3Y MR. OLMSTIAD:

:: Q Ckay. That's even wcrse than they were after

:3 che Septa =cer 13 meeting?

:4 A Yes.i

I:S MR. C'I A 3:!C F F : After which meeting did they ge:
- |

|

|

(* r e a gi 4

| C'*:2* / 2C* ] W C C'*:*1. J.7C.
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1
worse?

2
_

MR. OLMSTEAD: They got worse af ter the Septerier

3
( 13 meeting. That's the meeting where Mr. Temple -- Mr. uute

4 is nodding yes. Then they got worse after the Septerier

5 21. meeting, which was the second meeting.

6 THE WI""ESS : That's correct.
|
,

7 BY MR. OLMSTEAD:

. 8 Q Then we go to the September 24 meeting.

3 Now, these two meetings, was it your recollection
.

to that both of these meetings were requested by Consumers

11 Pcwer, the Septerter 21 and the September 24 meetings?

12 A I don't know how the Septerier 21 meeting was

'

13 set up. I was told - it may have been Mr. Hanes, but I

14 can't recall - that they wan ted me to attend that one, but-

}
'

15 I don't know who contacted who to set it up.'

16 Q Who requested you to attend?

17 A I can't remerter whether it was Mr. Hanes or Mr.

~

18 Temple indicated Mr. Hanes wanted me to. I was supposed to

19 attend and also be the official note taker.
.

20 Q Ckav.
1

- 21 Who set up the Septerier 24 meeting?

22 A There's a telephcne conversa:icn between Mr.

23 Terple and Mr. Yeungdahl . hat speaks tc that. Sc I can

24 { cnly repeat what I remerier reading frcm that, frem his

25 .otes cf that telephone call. It was kind of :na: Cens=e_s
-

c- : - ::::::( =R::c:: 1, Occg
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1 asked to, and I think Jce said yes, we expected that you'd

2 want to. And so apparently thev set the meeting up.

3 0 You were the official note taker at the September

4 21 meeting?

5 A Yes, I was.

6 Q So those notes are the official Cow notes?

7 A That's my impression of what I was supposed to do.

8 0 What about the September 24 meeting?

9 A I seem to recall that secebcdy said to Jin Hanes,

10 you take the notes in this meeting. I took some too. But

11 I don't knew. That was my impressien at that time, was that

12 he was supposed to do that. And I took my own.

13 Q Okay.
,

,,

14 I believe at the Septenber 24 meeting, the'

15 cbservation was made by Mr. Falahee that Consuners was

16 concerned that Cow was only in the contract because they

17 felt they couldn't get out of it, that Consumers chance of

is keeping the license was less than 50-50. Do you --

19 MR. FCTTER: Can ! inquire? You're saying the

20 9-24 meeting now?

21 MR. CLMSTEAD: Right.
I

:: THE WITNESS: guess I'd have to icek at my

:: notes. I think there was scme COnversa:icn abcut that, but

:4 I'd --

:c MR. PCOTIR: Are you through with the 3-21

a c-- r i m p
C**:Z* .IL; C.:1 WCC7 C1, s'CC.
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1 meeting?

2 MR. OU! STEAD: " dell, we're on and off at this

3 point.'

4 (Witness reviewing document.)

5 BY MR. OU! STEAD:

6 Q I think in the Hanes notes of that meeting, if

7 that's What you have, --

5 A I have my notes.

9 ~ Q Okay.
i

10 (Witness reviewing document.)

11 MR. CHARNOFF: What was the cuestion?

12 MR. OU1 STEAD: I was asking about the options

|
'

13 that Jim Falahee discussed at the September 24 meeting, one
. . ,

' # \

of which was if. Oow was only in the contract because they24,

)
-

had a centract, and for no other reason, then they cnly had15

a 50-50 chance if ---Censumers only had a 50-50 chance of16

37 k ?. ping the license.

is THE WIT'IESS: I have a notation en page 4 of my

.

is notes about a 50-50 chance, feel that they'll get a

29 suspension. But it's unclear frca my notes who said that.

3Y MR. OU! STEAD:,1 ..
,

~ . . , . Q Ckav. Now, --
-

:: A On, I'm scr 7 At the bettcm cf page 2, '' Mr .

;4 Falahee is sericusly conce ned that if Ocw is only in the

:s project because of the centract, less e.an a 50-50 chance
_

&::- 3ede:{ :Rerecc.s, Acc
- om m-i mur
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of keeping the constr2ction permit."1

2 O Page 3?

/

( 3 A Yes, bottcm of page 3.

4 Q Okay. As of that date, September 24, the Cow

5 corpcrate review was not yet ccmplete, right?

s A That's right.

7 Q And if you had to summarize your opinion as to

8 why Cow was in the contract as of that date, what would it

- 9 be?

I
10 A I think, number one, the history of the project.

it This was quite a big project for Midland, and it ha ' an

12 awful lot of ecmmunity support and support within the

13 Ccapany. ,

t

~ ' (~ .
-

_

I think that just a strict dependence on Consumers14

15 Power bein, available at a certain time, and sort of just'~

le having faith in that, that had gone by the board in this

17 particular instance.

is I thought in my own mind there were a number
|

19 of other options in .'.ight of Temcle's acinion we could I
,

I

:o pursue that still might result in our cuying steam from I

i
r

21 Censc=ers Pcwer Ccepany, but in order te do that you might

::
need revisiens cf the contract, er what else.

:: I mean I still thcught it was at that peint a

:4 viable project, but, you knew, there were a r. umber of ways

:5 you could gc.

c~|::- 3ede r{ .=%:c-: ~.1, Occ
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]
i

1 MR. REYNOLDS: Excuse me. Are you through?

2 THE WITNESS: Yes.'

'
1 .

3 MR. REYNOLDS : Could we get that question back so'
i

4 he can answer it again?

5 MR. OLMSTEAD: Well, I think we're getting there.

6 MR. REYNOLDS: I thought he said he was through.

7 - MR. OLMSTEAD: Well, let me senmarice what I
,

.

8 heard you say:

- 9 I asked you why Dow was in the contract as of that
,

i

to i date, in your opinion, and you suggested to me a reason that

11 they were in the contract which would go beyond just being

12 in because of the contract. And that was the concern shout

13 | Midland, the community.

,- 17 I

14 THE WITNESS: Let me try again,
y.

s_/ i

15 l It was my impression that there was a lot of

16 support within the Company for the Midland nuclear project,'

1
i

j with its dual purpose of generating electricity and use for17

:

18 steam.

.
19 My impressien of the decision that we had reached

20 in the Michigan Division was that it was no longer the great
-

i

21 deal that it initially had been thought, been tcuted, with !

.!
,I the cheac. steam and ever.ithinc. else.::

23 That meant, to my mind, that it was time to loc::

:: at other alternatives in conj unction with buying steam scme

:5 day frc= the nuclear plant. We had a contract that we were

4 c- , , ,

C:t = .,Td.M| OKC CT::"1, CC.
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1 treating in effect. I thought it was time to reassess what

2 we were going to do now so that we would have a reliable

3 source of steam in 1980.

4
SY MR. OC4 STEAD:

5
Q Okay. Let me try my question a different way:

6 If your counsel would provide you with the Hanes

7 notes of September 24 . . .

.

8 (Document handed to the witness. )
- 9 And maybe the Midland Intervenors Exhibit Number 9, which,

10 is the outline for the 9-24 meeting --

11 MR. POTTEP: The Aymond outline?

12 MR. OLMSTEAD: Right.

13 (Cocument handed to the witness.)
,f ; '

14 BY MR. OLMSTEAD:
/

15 0 Okay. If you'd look at item 3(a) on the outline--

16 and I think in the Hanes notes there are notes of that
17 cutline ... here (indicating to the witnesa. ).

18 Well, it may be better just to use the Aymond
19 outline, unless you feel that one of those alternatives i

i

20 wasn't presented, in which case use your own notas or Mr.
-

i

21 Hanes notes.

No, I think as I remember, they'd all been,4. a

I

:: | C They'd all been presented?
I

:4 i n Yes.

:S
_

C In your Opinion, as of Seprember 24, 1376, which

es :. na ew:=. sa
444 4 C 8PW OA Pt?O L STM E Z7
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1 ene of those alternatives best described Dew's po cion at

: that ti=c?

3 A You mean the Michigan Division's position, or the

4 position of Ccw Chemical?

5 0 Well, the Dew corporate review had not been

s ccmpleted.

7 A That's right.

8 Q So let's take the Michigan Division position.

- 9 : A I think 3(b) would be more, I believe -- as much

to as they can characterize where we were, I think that's the

11 best.

12 2 3 (b) , which reads?
i

is ' A "If Dow takes the position that it still intends

/
14 . to take electricity and steam from Consumers Power in

'
s_ '

15 accordance .wida the contracts, but that an alternate,

te source or acurces would be more advantagecus to Dcw."

17 Q Okay. And centinuing?

18 A Well, then it talks about what the chances of

19 suspensien would be. And that's their opinion that --

20 Q That it wculd be 50-50?
.

21 A Well, that's their speculation.
!

:: 0 Yes, that's what it says en that cutline. And

:3 that's the pcsitien that ycu think is cicsest te the Ocw --

:4 A Well, but --

:s O And they 've --
-

, ,- 1 o .,
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:

1 MR. POTTER: Let him finish?>

2 _ THE WITNESS: I want to emphasize that when you

3 start from the comma, "then the chances of suspension and

4 ultimate modification or revocation of the construction

5 permits would be greatly enhanced 50-50" that's their

6 statement. We hadn't arrived at any assessment like that.

7 BY MR. OLMSTEAD:
,

)
i

8 | Q No, I believe you testified that the September 21
1

|

9 meeting was the first time that you got any indication from'

to Consumers about the implicetions or reading of the remand,

ii and now on September 24, three days later, you're getting

very specific statements from an attorney of Dow Chemical,12 ,

i

13 because some of these notes attribute that statement to Jim
;
'

'O.
,

. 14 Falahee and --
,

~

13 MR. POTTER: He's not an attorney for Dow Chemical.

16 MR. OLMSTEAD: Okay. I'm sorry.

17 i BY MR. OLMSTEAD:
i

|

18 Q -- getting a very specific statement of the
i

19 legal implications of the Dow position from Consumers Poweri

.o on September 24. i'

!,

A These were made by Mr. Aymond.23

.-,. 1 Q Okav. As a consecuence of these two meetings,-

! did the Ocw Midland Divisien ecsition, as reflected by ~oe,
j

-.s

!
!

I:4 Temple, change in any way?

:5 MR. PCOTER: Was that before de beard ruled?

s '-r -

c*r:: 7 : ~:1 0 :c:::: , $cc.
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1 MR. OLMSTEAD: Before the board ruled.

2 THE WITNESS: We didn't sit dcwn and discuss it.

3 BY MR. OLMSTEAD:

4 Q You had no conversations with him?,

5 A After the 24th meeting?

I
s 0 Yes. Or the 21st meeting. Sometime before the ;

7 ruling of the Dow corporate board.

;

8 ; A I had conversations with him, but do you mean

-

9 that ::e and I and Mac Whiting and Jim Burroughs sit down

to and change our position, no. We didn't go through any kind

11 of formal process. -

n! Q Did your opinion change?

13 A No. I recognized what they were . _ irt i , which
't'%

-- 14 j was that we faced -- if we kept that position, at.2 if the
C i

15 license were suspended based on that position, we faced'

!

16 significant litigation.

17 i Now, whether they'd be successful or not was

is another question. But I was facing a 5600 4' lion lawsuit.

'

19 Yes, that had an impact on me. :

I

20 Q Now, the next meetir.g of significance, I think -- !
-

I

I
:: MR. RETNCLOS: Excuse me. Were you going to go !

I back and pick up the questien he still has '' =-swered, or....--
m

.-,s MR. CLMSTIAD : Well, I don't want to beat a
,

t

| dead herse. Io you want :o ask another question, Or:: . . .

_
:5 MR. REYNCLOS: Well, the unanswered question we

c:: .;::::al .:' .pcrte:1, $nt.'
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!

I had and then we kind of diverted frem was why Dow was still'

- 2 in the project on 9-24, and Mr. N'2te started to answer and

(
'3 then I think we got diverted into the Michigan Division

!
4 assessment and the Aymond alternatives. And I don't think

:

5 we got back to a response to that question that you started

'

6 to answer, as to why Dow was still in the project on 9-24.

7 BY MR. OLMSTEAD:,

8 Q You had finished your answer, hadn't you?

.

9 A You've kept me thoroughly confused. I'll try
;

i10 - again to answer that question if you want me to, but I guess
:
I

11 ; you're confusing me by what Dow thought and what I thought
i

12 1 and what the Division thought,
i
|

13 | 0 Well, I'd like to have the answer to all three
- /~3 |
r 14 | of those questions, what Dow thought, what you thought and

is , what the Division thought. But I had concluded in my own
!

16 mind that evidently I wasn't going to get a very clear
,

!

17 picture because I had assumed there wasn't one.

18 A Okay. Dow as a corperation:

19 Apparently the last the project had been discussed '

2a in detail I assume was when the 1974 mnendments were

:1 , discussed with the board of directers. So as far as direction
i

2 f cm the board, that was the final direction.

| As far as direction frc= Ocw Chemical D3A, they23
i

|
24 | were waiting der the c2rporate review.

.

l
'

'- 25 As far as the Michigan Division decision, we had

& :: _ % e = I E.pe:::.1, Sr:c.._.m,
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1 a contract that we felt was in effect, we were treating it

i

2 | as in effect, we had obligations under that contract, we

i

3 | felt that there were other things that we now had to think'

1
t

4 about if our position was correct, and that is, we shouldn't '

5 assume that that project is going to be any good for us any
.

6 more, however you want to phrase it, that we ought to start

;

7 | making some plans. And those plans involve capital expendi-
!

8 tures, alternate sources of power, capital that may be'

i
'

- 9 | put into chemical plants or may not be put into chemical

10 plants in the Division.
!

11 So, to go back, we had a contract, we were,

;

12 ; treating it as in effect. We had been asked on three
!

t .

|
occasions that I'm aware of in that period as to whether13

C' \

14 I we were going to breach the contract, and had said no each-

|a

.<' !

15 time.,

+

i
16 ; Q And then I asked you, ba.3ed on the outline

i

i
17 provided by Censumers Power, what the best characteri::ation

'

i

i

18 of Dow's position was at that time > and you said --

19 MR. PO'~rER : No, wait a minute. Dow Michigan.

20 THE WI""IESS : Cow Michigan, yes. |
|

21 SY MR. OLMSTEAD: i

!,

:: O Dew Michigan. And if you had had to answer that

i
22 ; personally as to yourself, you wculd have also said 3(b},

)
:4 ; I wculd assume?

05 A Yes.
m

&:: 3ede :( =R::c::c.1. Scc.
; eed NCR?N CA P''O i. STREE'

W A S HI N G*O Pd. 3.0. 10C01 { /
'202; 347 3700

_ _ .



118 ;i

I

1

Q The next meeting, I bellere, was the Septe.iber'

2
- | 29, 1976 meeting, after the Dow corporate USA board decided

3
! to go forward, right?

4
A The next meeting between --

5 '

Q Consumers Power and --
;

6 A Yes.

7
Q And this is the meeting where the Durand notes

8
surfaced?,

i
i

. 9
A (Nodding af firmatively. )i

,

10 MR. CHARNOFF: What do you mean, " surfaced?"
l

II
: MR. POTTER: That's an unfortunate choice of
,

1

12 |
; terms.
,

13"

j MR. OLMSTEAD: Well, this is the first set of
,P. !

' 14
-

| Durand notes we have, this is the first time Dave Durand
'

i

15 was at a meeting.
I

16
i THE WITNESS: The first time he was involved,
i

|

17 yes.<

i

18 i BY MR. OLMSTEAD:

-
19

Q I guess the question that I have is why was

20 Dave Durand at that meeting?

,1 1

A ?ao reasons that ! can recall offhand. !
-

l
22 Nunber One, Milt and I had had some discussions

| about just pure werkload, where this thing was pcssibly23

,

2# heading, and the amount of time and involvement, and he

c
_

| suggested that ene of the Other atterneys wh was ever -here--

I
i

4 m i o mc :: .Te::~:1 cK:rc:::::, Sn:.'
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1
with me should get involved in this.i

2 | I think about that time the other attorney who

3
was there was Jim Hanson, and he was leaving to take

1
4 '

another job, or had left to take another job over here in

5
Corporate, and the second reason was that I was greatly

6 concerned about the threat that had been made by Consumers,
l

7
.

as I understood it, to the extent that if %w testifies and
o

8
.

the testimony goes too far, and that going too far --

- 9 whatever that meant -- resulted in the license being

IlU suspended, we faced a huge litigation.+

,

" And I knew Dave took shorthand notes, that he

| had. started out his career as a male secretary, and taking12

13 shorthand notes in labor negotiations, and I wanted him
i

f i

! present so that there would be.a fairly accurate record of14

15 some of the things that were said, because I knew I'd be

16 involved and woult.'t be able to take notes.

17 So there were two reasons in my mind why he

'
18 'was there.

19 Number one, to bring him into it and, number two,

20 because of his note taking ability.

i
2' Q So you discussed this with Mr. Wessel? !

22 A I discussed getting ancther person involved. Ii

22 don't recall if : ever discussed with him -- at some peint

24 | I knew : discussed with Milt Dave 's shor-hand abilitv.
I

25 Q Ckay. Now, if Cow had decided that negotiatiens

O$$* YU$$j $, e r - p
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1 had totally broken down, they were irretrievable, and that'

2 they were stuck, with the contract as amended in 1974 and

3 the Dow corporate board decided that they were getting into

:

a position that was intolerable, and you were forced into4 '

5 litigation on the contract, either under your theory or

6 Milt Wessel's theory, what damages would Dow have accrued

7 in economic terms?
|

8 A Do you want to run through those hypotheticals

- 9 again?

10 Q Well, basically it'just amounts to the fact that

'

11 Dow needs the steam, for whatever reason, they've got to

|
have it, it's not there, and Consumers isn't going to make12

13 it. The contract is breached. Consumers won't renegotiate.

f '.'

14 Dow has.to sue. Under either,your theory or Mr. Wessel's

\ ..

15 t' T/ , what kind of damages would we be talking about,

is econc=ic damages?

17 A You're making an assumption there which I don't
,

la think is necessarily correct, that there would be economic'

19 damages.,

I
i

20 Q Well, I assume if you would sue them, you would
|
i

21 sue them for a specific- - iormance. If you'd conclude that !
i

that's not possible, t _ you'd have to sue then fer scme-

;;

| c:her reasca.m_.
;

i A Well, there are any number cf possibilities.:4
i

:s You could go fer declaratcry judement, to ask whether er
,

- 4 ~ f
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not you still had any obligations under the contract, or1 *

2 the contract had been breached and you had no further
i

3 obligations and you could go out and make alternative plans.

4 Q Was that essentially what you thought you would
!

5 get if you sued them?
i

6 A I guess.-- you know, when you frame a lawsuit,

7 - you frame it from a variety of purposes. And I guess I at
i
!

'

s that point hadn' t sat down and . I think if I were to. .

9 weigh them, I'd be much more interested in a declaratory.

10 | judgment than the -
:
1

11 | Q Okay, let's take the declaratory judgment, and

i

12 ; assuming you did get a declaratory judgment in September of
!

| 1976, that Dow had no further obligations under the13
i

./~. !
14 contract, what would have been the impact as you understand

'

,

N |
15 it on Consumers?

1e| A They pr obably would have lost their construction
,

I
17 license, based 07 the cost-benefit analysis that was then

!

18 in effect.

19 Q Okay and what impact - ,uld that have had on
i

!20 Consumers?
I
i

21 A Well, I imagine the impact that Mr. Aymond set j

<

:: out when Le mentioned all the things that would happen if

I
:: they lost their license.

,

:4 0 Which was in the hundreds of millions of dollars?

:s A Yes.
_

:s* C.: SrMs*C f, f20 O
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|

Q So would it be fair ',r me to assume that if1 >

I
2 Consumers sues you for hundreds of millions of dollars for

3 breach of contract, that that wouldn't have been any greater
N.

| shock to Dow than it would have been to Consumers? In4

5 dther words, the amount of money we're talking about, which-

6 ! ever party was liable, was essentially in the same neighbor-
i

I

7 . hcod?
i

i

8 A No, we weren't talking about damages of that --|

9 if we were to have sued for damages, we wouldn't be talking*

to ; about damages of that magnitude. If we.were seeking
i

I, damages from Consumers?11

I .

12 ! Q No, but if Consumers was unable to recover
i

!
I damages from you because of a declaratory judgment, the13

.

p,

impact, the financial impact on them would have been in the14'-
.

J(_ |
15 same ball park in terms of total financial cost, as the

,
*

:
1

16 impact would have been on you had they sued you and

17 recovered $400 million.
,

'

18 A They stated a whole range of things that could .

I
19 happen. Number one, there were damages, and number two,

|
.

I think they even implied that bankruptcy would result.:o

21 Q That bankruptcy would be a result?
,

A Yes. Backruptcy of Censumers Power.27

23 C So even thcugh S600 million or $400 millicn

24 wculd have caught Ccw's attention, I assume we weren't

25 tal.<ing abour ban'<ruptcy.
,

if (~ I *

c~:: .* :::al :Rerc:!:u, Sc-
1
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1 : A Consumers was talking about their bankruptcy.
,

2 | Q But Dow wasn't talking about bankruptcy?
I

3 A Ch, no, we never said anything --

| Q I mean a S600 million lawsuit would not bankrupt4

|

5 Dow Chemical?,

e A I don't know. I don't think so.

7 0 But I wanted to get that on the record, because

.

there's a lot of discussion about who threatened who, are'8 '

9 whether S600 million is a threat. But you would agree,'

10 I assume, that bankruptcy is a threat?
,

11 A Let me see if I can rephrase. 5600 million was

i
'

12 the number that was thrown out. They aise talked about
i
i

13 ; being forced into bankruptcy.
p ,

!~q
14 So I assume that if that happened, the number'

\_ . j
Is might even be bigger. And that's the way I interpreted

,

|

16 . what they were saying.

17 0 Okay. But to 'cour knowledge they didn't,

i

18 because of the *ivere financial consequerces they might

19 suffer due to Dow's position if it was not favorable to

.

:o Consumers, choose to get a stenegrapher to take down i

- |
I

21 verbatim the nc:es of the meetings that they had with you?

:: A They didn't have one there, no.

Q And did you tell them that fou were having:: ,

i

:4 i semebcdy take dcwn no:es verbati~.?
;
I

:s | A I introduced Dave en his ccming into the meeting,
!

a ~ r * m n
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that he was going to get involved. At some point, whether'
|

2 it was the first meeting or the second meeting or something,e

3 Rex Renfrow commented on the fact that Dave was taking down'

4 shorthand and said, "':' hat must be a useful skill," or

f

5 scmething. I mean he was aware that Dave was taking notes.

S Q But he never asked to see any notes, or --

7 A Not to my knowledge.'

.

8 Q You didn't distribute those notes to Consuners
!

9 after any of those meetings?,

f A No. One set, I believe, was transcribed and10

typed up, and I don't think the other ones were transcribed'

11

i
i

12 | and typed up until much later when the hearing was going
I.

13 on, when it became apparent that they might be asked for in
r |

b 14 | discovery, and so on.(-
t

'

,

15 Q Did Dave Durand, after he made up his minutes,

'

16 circulate them to you for comment?

| A Yes, he did. He sent them to me and he sent17
i

i

la ' them to Milt Wessel.

19 Q Did you make any changes or corrections in them?
I

-

!

20 A can't remember. I know Milt sent him a letter |

I-

I
21 saying that he thougnt there'd been some emissions and so

frrth. I can't remember if I ccrrected them. I don't:: ,
I
!

:: ] think I .ade any ccmments.

24 O Are you referring to all of them, er jus the

~= ''~st set?
I

!
i

- c- :: .7cie ,:[ de:cn::
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i

1 A Just the first set. The other two sets I don't'

i

t

2 think I read until the hearings were pretty nuch over,'

.- ,

3 because they were transcribed towards the end, if I recall.

4 MR. CHARNOFF: Towards the end of what?
|

5 THE WITNESS: Well, just prior to when they

6 were produced in the hearing. My recollection is I told
!

7 ! him, you'd better get those notes transcribed, because
.

8 there's a possibility they might be discovered. And I
i

9 ! don't think I ever read them before they were turned in.

10 ~ BY MR. CHARNOFF:
:

11 Q So he transcrited t! .sse notes some weeks af ter,

|

12 | the meetings?
!

i A Yes. Not the 29th notes, or the first notes,13

f ~

14 | but the other ones.i,

V
| Q The 29th notes were transcribed almost immedis.tely?15

16 A I don't know. I don't recall when they w re.
,

.

17 ! But they were scmetime after then.
!
,

18 0 Do you remember receiving any copy of a letter

,
19 to Dave Durand from Milt Wessel dated October 5?

2a A Yes, that's the letter I was referring to.'

.

21 MR. OLMS*EAD: Off the record.
'

.|

] (Discussion "# -be record.)::

i

:: ! MR. OI.MSTEAD : 3ack on the record.
i

:4 *at's have a sho- recess.

25 (Recess.)

&::- L'ede:I .r%c::n: Oc=
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\

1 . MR. OLMSTEAD: Back on the record.

_ 2 BY MR. OLMSTEAD:

3 Q Do you have a copy of the letter to Dave Duranc

4 from Milt Wessel dated October 5 and the attached memorandur
!

S to' files?

6 i MR. POTTER: I think you're going to have to use

7 your copy. I've got it, but I don't know where it's filed.

8 MR. OLMSTEAD: Okay. I kind of need to look at

I-

9 it myself.

I

to , (Document handed to the witness.)

! BY MR. OLMSTEAD:13

! Q Up at the top in the first paragraph, Mr. Wessel
12

1

.

refers to Dave Durand's 26 pages of minutes and says he
i3 ;

(~ |

! fears that there's no way in which they can be modified.
1 14

\s- I

The set of minutes that were produced at that meeting are,
15

I believe it was 19 pages long, and I was wondering if you16
;

received a copy of that set of minutes that Mr. Wessel'

17
!

18 cafers to there?

19 A Yes, I have a copy in my files.

Q What was your response to that set of minutes?20
-

i

A I think Milt called me when he got Dave's notes, '

21
t

!, and was concerned, if I remember, that they pcrtrayed. ,.
;

i almost a werd-fer-word recc:d, as a ecurt repcrter would;
I
i

! take. And he did '- #aa' -"at that had been the case, tha:y
|

| things had been missed and pecple had been in and cut of,e
..

,

|

:*= C 0::C1:::1. $f:C O I
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' ! the meeting, and there had been conversations that weren't

- 2 reflected. And so he was.-- as I recall, he was concerned

3 that it purported to be a transcript or a true reccrd, where'

4
it really wasn't.

5 I I don't know whether I talked to Dave about that

6 or not. I know Milt sent the letter. But I honestly -- I

7 can't recall whether I said anything to Dave or not. I,

|
'

8 just can't recall.
i

9
Q So following receipt of that letter Dave Durand

i

10 - wrote this memorandum to files of September 29, 1976, which
!

11 has been discussed here previously. Do you have that?

W A Yes.

13 I Q Did you make any suggestions to Dave as to how
,_

) 14 he might record the minutes followin? receipt of Mr.sv i
-

i

15 Wessel's letter?!

16 A I honestly don't remember. I could have, but I

17
; honestly don't recall whether I talked to him or not. I
,

la would assume, since Milt called and sent the letter I said
I,. ,

' 19 something. But I can't recall. j
;

20 Q Now, the 26-page version, you said you still had
, ,

,
'

21 a copy in your files of that?

22 A I have a copy of the notes of the 29th. I thinkj

--

it,s this set.
."

24 G You don't
.

still have a copy of the 25-page versicn'

|
:5 |that'sreferredtoinWessel'sletter?

!

c=*:t 7:~Ie :[ c crcitn| is
'

7::.
O

,
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|
>
'

1 A I didn't realize until you mentioned it right

- 2 now that the letter said 26 and this is 19. I think this

3 is the ccpy I have. I could check, but .you know, I. .

4 think this is it.
!

5 0 When Milt called you and was concerned about the

I

verbatim transcript, he was referring to a different"
,

7 document than that?
.

t

8 ' A It would appear so. I don't know. I mean this

9 has 19 and he talks about 26. So I guess it's different.
I

10 | 0 But when he called you, did you know what he

11 was referring to when he said it appeared to be a verbatim

i

12 ; transcript?

i

A Yes. I guess he was referring to Dave's13 i
O !

transcription of his shorthand note.s.- 14 ,

,

s_

15 Q Which would have been, if I were to look at the
,

I

record of proceedings, I would have said -- or it would16 '

II have said, " REX : . . . " or it would have said, " MILT:..." out

18 at the side?

19 A I don't remember. I honestly don't remember..

2c Q Mr. Wessel indicates in that cover letter of
.

October 6thatDavehadfailedtocatchalltnere:erencesk '
:1

1
~

*
i

:: | What do you think he means by the werd " references?"
'

!
:: A Where? Where are you in the letter?

:.: j '. It says: "Ycu had been so recently increduced
1

:5 to the matter, and accordingly couldn't catch all the

., c- i
C*t:: ICC: .:SCCNC.t. hCC
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t

|
1 ' references."

|

2 A I guess I can just give you a reaction that Dave

3 was new to the matter and didn't know all the things we
i

4 were talking about, the corporate review and all these other

5 things that had gone on in these other meetings, and I

6 don't think Dave knew that much about what had preceded

1

7 this. I don't think I had kept him informed. '

!
-

8 So from that point of view, you know, to be

9 new to the matter you don't know all that's happened, and'

i

10 all the people.

'

11 O Was it your intention at the time that he was

12 i selecced to come to the=e meetings and take notes that he

:

13 | have any substantive role in these interactions between

|,..

14 Consumers and Dow with regard to the steam contract?.

i
!

15 A Well, this is kind of an evolving thing. The
i

16 first meeting we had was over the testimony we had roughed

i

17 ! out, or the outline of testimony that we had roughed out,
!

18 pursuant to a telephone call between Judd and Milt Wessel

where Judd outlined what he wanted in the testimony. And. 19 '

20 I think at that time we still thought the hearing was
. ,

I
21 going on the 5th, 6th and 7th of October.

:: So there wasn't much time, and they were just
,

1
i

23 | going to put a witness en the stand withcut filing the
i

written.
|

24

i

:s : Q Without filing the written?
-

t,

d P 1
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1 A Yes. That was my understanding, when the hearing

was going to take place on the 5th, 6th and 7th, that the2 '

3 Dow witness was just going to be put on the stand. There !

was going to be no filing of written testimony. And I4

5 think something Rex said indicated that to me, that the

6 Board didn't want written testimony.
,

7 Q Okay. But there's discussion in these minutes
,

.

8 about the big hearing, implying that there's going to be a
i

- 9 littler hearing. Was it anticipated by Dow or Consumers, or
|

10 ! anybody involved, that they were going to have witnesses
1

I
11 at the little mini-hearing?

i

12 i A That's what Rex, as I recall, said on the 21st,
1
i

13 : was that he needed our position -- he needed the corporate
O !

~

14 position very soon, because this hearing, however he,

!15 described it on the 21st as reflected in my notes, whether
i

!

16 i it was a .ini-hearing or -- anyway, it was going to be --

17 i at some point he communicated to me that it was going to be

is just put the fellow on the stand and have direct examination,

. 19 the way we do it with any witness.
,

:o At some point, and whether it was before they
!

t

21 came on the 29th -- I think it was thereaf ter - tha.

l.
I

:: changed. The hearing was delayed to 'Iovembe.. and then we

|

:: i began to talk about written testimony and began to talk
I
i

:: i about extended disccvery because of the time involved.

!
:s So when : first had Dave sitting in, it was in

d::- 3ed::.:[ deccet:u, Sac
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,

I the context of coming up on the 29th, they want to discuss
!

2
-

the testimony, the hearinr; 13 going to be on the dth, 6th

3 and 7th, in that area semewhere. Then that changed, and he
,

d continued to sit in. And then we got into discovery, a

5 little bit of discovery, and his involvement just grew |

6 from there because of his faniliarity with it. At that

7 time he was the only -- until Mr. Pribila came over in.

.

8 ! October or November 1976 -- it was just Dave and I among

~ 9 ' the lawyers,

i
10 ! It kind n' evolved.

i

11 ; Q But when .t . Pribila came over, you assigned
i

f

12 ; him to this case?
i

13 i A Yes, I did.
f- i

) 14 Q Rather than Dave?
,

..- i

15 | A That's right, because Dave left soon thereafter

16 to take another job over here in the labor area.
i

I

17 Q Okay.

18 Now, prior to this meeting -- this meeting being

19 the one that Dave Durand was at the first time, and which !

l

!

20 was the 29th, had there been any suggestion by Consumers !

21 Power concerning who the witness was going to be? And

:: I I'm particularly referring to this confusion in the record
i

i

23 ! about who asked for an unknowledgeable witness, or first

24 suggested an unknowledgeable witness. Had ycur discussi0ns

:5 j with Judd Bacon, Rex Renfrow cr Dave ?,csso gotten to the
i

|
I g a s
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!

I point that there was any suggestion prior to this meeting
i

I
2 on the 29th that anybody in Consumers, or at least that you

-

3 interpreted what they were saying, to be a request for

4 someone other than Joe Temple?

5 A If I understand your question, on September 21,

6 yes. Consumers did suggest that.

7 MPJ..CHARNOFF: That it be someone other than

8 Joe Temple?*

.
9 "HE WITNESS: That Dow put up a witness who was,

i

10 not knowledgeable in the Michigan Division dacision.
i

11 BY MR. OLMSTEAD:

t

12 Q But that was not one of the legal staff members?

t

13 A No, it was Rex Renfrow.

ip
14 ; Q At the 21st meeting?

3
i

'

15 A Yes.

I

16 Q That was Rex Renfrow?
I
t

17 A Yes, sir.

18 Q And he did suggest that they use an unknowledge-'

19 able witness, or 'dat they consider someone other than

20 Joe Temple?

21 A That they put up a witness who was not knowledge
t-

|
|

:: able in the Michigan Division decision.

:2 C How could Cow possibly have put up such a

:4 witness?
I

i A The implicatien was that you select semetody frem:s

cA::- ] de:.:[ cRcc:::u. Sc=
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:

1 ! the corporate area, rather than somebody who works in the

-

2 Division --that's the way I interpreted it -- who would be

''

3 the Dow witness.

4 Q But he wocid have been knowledgeable abo st the

5 t_dland Division position, because it was publicized.

6 A No. No, it hadn' t been. The corporate review
,

!

7 team was aware of the decision, and they reviewed it. But

8 it wasn't public knowledge within the Ccapany.-

9 Q Ok r.y . So going back to these meeting minuues,

10 and having D ve Durand there, is it fair to say that hisi

11 basic role in maintaining this transcript arose out of

12 your concern relating to the suggestion that you might put'

i

la ' up scuebody who didn't know anything about the Midland
!

14 Division position?
s

-

'~ 15 A No, that's not correct.'

!

16 Q It came solely under the contract negotiation

17 experience?
,

,

18 ' A It came solely because of the threat that if

we went too far, or, as Mr. Aymond said in his meeting,19 i

20 if we volunteered semething tnat resulted in the license

21 being suspended, they were going to bring a massive

:J
i

i

:: a litigation against us. And I wanted to make extremely sure
1

:3 ! that there was a written record that whatever was decided
!

:.: to be in the testimeny was sece ding that Consumers agreed

i

:5 I to.

|
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i

1 Q Okay. Was there any discussion prAor to this

2 meeting of September 29, now that you really evidently had
,

3 a position with Censumers at arms length, so to speak, that
i

'

Dow might be better off if Consumers lost its construction4

5 permit?

6 A At this point?

7 g yes,

' '
8 A yo,

9 0 I mean it hadn't occurred to anybody that in
:
,

10 terms of this massive lawsuit that they were threatening

11 that if Dow ended up in the proceeding and did what they

| could do as they saw it under the contract, and Consumers12

t

|
lost their construction permit, that they might be better13

T |
14 ! off?

N.)t
!

15 A I -- the size of the litigation that was

16 threatened, including the possible bankruptcy of Consumers
:

17 Power . . I don't know hou you could ::aach the judgment.

18 that we'd be better off facing a lawsuit of that magnitude.
L

19 C Well, assuming that you were at no fault i

1

|20 whatsoever and they lost their construction permit, at
.

-
>

21 least financially the Dow corporate structure wouldn't i

!

22 have been affected, is that correct?

23 A : don't understand what you mean by assuming

|

:4 { we were at no fault.
!

:S | 0 Well, let's assume that for scoe extranecus reason

c5::- 9ede:ai =Rerc::cu. San
_ =... a ...,
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1 to the Dow-Consumers steam contract that in re-reviewing the
i

2 Midland application, the Nuclear Regulatory Cc= mission should

3 determine to suspend the construction permit, te=ninate it,

4 Dcw would have had no liability under the contract, as I

5 understand it.

6 A That's not correct. We would have quite a bit

7 of liability.

*

8 Q For the cost?

. 9 A For the so-called non-recoverables, yes. And

to that was $200 million or $400 million -- some number that

~

11 was fairly substantia 1.
!
'

12 O Okay,
i
,

13 Was the legal staff asked to determine whether
!

14 Dow could take a position? By the legal staff, I mean those
,

( |
'

s'~
15 of you involved with the exception of Mr. Hanes. If Mr.

16 Hanes asked for it, or anyone else?

17 Maybe I should put it: Were you asked, or do.

you know whether one of your employees or Mr. Wessel was18 :
i

19 asked to determine whether Dow could take a position adverse
1

20 to Censumers in NRC proceedings? |

.

21 A Now, I want to be sure I understand what you nean
,

:: by "take a position adverse to Censumers. Power."
:

:: C Well, Ccw, it seems to me, was afraid that it

24 | was caught in a conflicting position of, (a) having a
|

:s I centract chligation to support the Censumers advecation, but

8:r- 3ed .::[ de:c:::u, Sn:.
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1 (b) having a Midland Division recommendation which seemed

2 i to be at odds with that. And the paramount consideration
.

3 frcm Mr. Hanes, as I got it, in his deposition, was that |

4 we had to be truthful in any legal proceedings.
.

5 So that night have necessitated, it seems

6 logically to me, a position that was, in spite of the fact

7 that knowingly in breach of the contract, assuming it might

I

a have been adverse to Consumers.

. 9 And my question is:

; Whether *-he legal staff was asked to analyce10

11 that position and its ramifications to Dow?
i
'

12 A We looked at it differently.
:

13 Number 1, what does the particular section that

''O 14 | was referred to under the contract that Consumers referred-
,

is | to in the September 21 meeting, what do we view the

16 obligations under that clause to imply; and then,

17 Number 2, are there any other obligations, legal

18 , obligations that we have?
,

19 To phrase it a different way, do they have a
|
I

:o cause of action against us if we take position -- let's

~

say 3 (b) or whatever it was that I talked about - if we j21
i

:: | take that position, a'd the construction license is suspended
'

:: { because of that, does Censumers ?cwer have a cause cf
,

!

:4 I acticn against us that gets by a summa y judcment or the
1

| rec-face test, : whatever you want to call it.:s
|
|

|
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|
1 O So, did semebody ask you to undertake a review

;

'

_
2 like that?

.

3 A I don't know if somebody asked me to, but I did.
,

4 0 You did undertake a -
|

t

5 A I did.

6 Q And what did you conclude?

7 A I concluded that the particular clause in the
i

8 contract that they referred to didn't imply the kind of
.

i
- 9 cooperation that they had indicated at the meeting.

1c Q And specifically what did you understand that

1

11 they wanted you to do?

12 i A That clause implied some sort of duty to support
,

13 ) them with testimony, that our testimony had to be supportive

D. |
,' of them at a hearing in what they were trying to achieve.14-

;
..

15 And that's not the way I read that clause.
;

16 Q Okay. Can we get more specific? What did they,

i

17 , want you to do that you didn't feel you had to do under

18 that clause?

. 19 A My impression of what they said in the 21st
i

20 neeting was that that clause required our :ctive support
.

21 in terms of --

;; . Q Participating as a party?
!
t

:: A No, mere than that. Seing positive in the
,

;

:: cutlock of the preject, kind of position 3 (a) er (b) --

:5 j whatever it had in Mr. Aymend's notes. I'd like to refe-

c-t:: *e:r:{ =Rercura, .0cc4 - r.
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I to them if I could.

-
2 (Document handed to the witness.)

3
| Well, 3(a) or 3 (a) (1) . 3 (a) (1) is slightly

|
4 different. I got the impression that's what -- to them that1

5 clause implied that we had to take that kind of a position,
.

I
6 and my legal conclusion was that was not what that clause

7 stated.

8 0 Okay. Under your interpretation of that clause,

'

9 which of those positions could you have taken? You could

10 have taken 3(a) or 3 (a) (1) , right?

11 A Yes.

I

12 | Q But co'21d you have taken 3 (b) ?

13 ! A I thiak so.
,r, i

l'
| 0 Whir.h was the accurate position?

.5
|

A T*.at's what T viewed as the Michigan Division

|
'

is position, right.

17 Q Did you discuss this conclusion with other Dow

18 employees, or with Milt Wessel?

10 A I left you hanging. Therc's a second part of

I20 that.
.

21 Q Ch, okay.
,

I

|

22 | A The other part was, did tney have a cause ef

|

22 i action? Were we facing a litigatien that we'd have to

24 be involved with, facing nore than a su=:.ary Judcment?

|
25 Did we face the pessibility cf a protracted litigation with

r I ? A*
p|

t O $ * .50$5.5. 0$CCT!Z .1, wC.
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,

i

I Consumers Power based on some other theory of law?i

-
2 i And I concluded that was a definite possibility.

|

3 Q Okay. Did you check these conclusions, - nave~

another lawyer review it independently, or request Mr.4

!

5 Wessel's views, or --

A Yes, I did.
6

0 %O?7

MR. POTTER: If tihe answer to that questwn
g

involves outside counsel other than Mr. Wessel, I would1
. o

advise the witness that that is protected by the attorney-to
i

client pr:Lvilege.
33

I MR. REYNOLDS: Not identifying him.
12

MR. POTTER: We've been through all this once -

13 ,

r^ i
before.14 j

1, :

MR. REYNOLDS: Just identifying the individuals?~ '

15

I
' MR. POTTER: Your co-counsel and I have b.en

16
1

| through this. I'm claiming that privilege.
37

I
: MR. REYNOLDS: I'm asking you, is that --3g

THE WITNESS: I decline to answer on the advice
19

t

of counsel. |

[
.

3Y MR. OLMS"EAD: ;
,1.

!
'

Q Okay. Our ground rules yesterday when this came

3
up, subject to 'criefing this cuestien, which we're going

j to have to do, is that you can answer as to counsel empicyed3

in house by Ocw, Dow USA, or whatever else, and Mr. Wessel,e
-.

trCT.*M $cC.C~*:2* O
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i

i

1 ' but not as to some outside law firm which may have been

2 retained by Dow. Although I'll clarify that my position is

3 not that, that I feel the law will allow further inquiry

4 into the nature of privilege, just for the record,
f

5 MR. IAMARIN: Yesterday I think it was indicated

6 that if it should come to pass that you're satisfied that

7 i that is the law, that you would provide the name of that
I

i

8 counsel to us.

9 MR. OLMSTEAD: I didn't go into all the questions.

i

10 that I feel I'm entitled to ask, because --,

i

i
11 MR. CHARNOFF: I think what Bill Potter's

12 statement was that he would look it up, and he would let

13 us know if he was wrong, and that he would provide any

e .

14 specific-,
,

\ i

MR. OLMSTEAD: Okay, but as to Milt Wessel and'

15 '

16 the people in the Company structure of the legal type,
!

I

17 were they asked to comment?
;

18 THE WI'" NESS : I think Milt comented.

'

19 37 MR OLMSTEAD:

20 Q And what was his conclusion?

21 A He acreed with me on the conclusion that the

:: clause of the contract did not require the kind of support '

: that Censumers had indicated to us in the 21st meeting that

| they erpected. He agreed with my pcsition en that.24

25 0 I gathered frem Mr. Hanes' testimony that ne

4 c-- i
, ec*t r- Jere:cl cXercit::.1, Oct.
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I

I I also accepted that conclusion.

2 A Which, that the clause didn't require --
_

f3 Q Right. That you had some liabilities that might

4 accrue, but that generally the approach you were taking
,

|

5 ' vis-a-vis Consumers was correct under the contract as you

6 saw it.,

!
<

7 i A I don't understand.

! O I nuass my question is: Mr. Hanes had no8

:

9 objections to the position, to the conclusion that you'd
,

i

10 l arrived at and that Mr. Wessel had arrived at?

|

11 | A On that particular paragraph in the contracu?
i
!

12 i Q Yes.
;

13 A On that particular paragraph, that point, no, I'

14 think he agreed with us.-

r 1 i
\

15 Q Okay. Now, did you or did anyone that you're
i

i

la ! aware of have occasion to discuss this with Mr. Renfrow,

|
!17 Mr. Rosso, Mr. Miller or Judd Bacon?
.

18 . A Discuss which, now?

19 Q Your obligations under that support clause. And

20 | I'm particularly interested in things that don't appear

|'

21 in these minutes necessarily, the formal meetings, but did .

I

22 you have other conversariens related to it?

:3 A : think that could have ccme up in ene of the
i
1

J
neetings we had starting the 29th on. I'm net sure, because24

!
.

:S | ! was in and cut of these meetings , and, you knew, we were
i
i

| 7 I d"""
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1 i
talking in the hall, and everything else. I have a vague

;

2 recollection that Milt may have said something to t. tem
,

- 3 about it, but I just can't remember. It may have come up,

4
i but I'm not sure.

5
Q Did you set forth any objectives or tneor.tes or

6 any other kind of an outline position which you felt that

7
'

you had to maintain in order to preserve Dow's options, and
8 still fulfill the contract to support the support clause,

i

: of the contract? It seems to me that you're kind of in a'

10 '

very tenuous position here, because of the uncertainty you
|

f have with regard to the support clause. and at the samell

1

l '- ' time you have the Midland Division position that you're
'

i

13 aware of, and the corporate review reversed that, and"
A

'#
1- feel this obligation to put Temple on the stand as a witness.,

G |
'15 all of which is very understandable.
i

|
16

! But did you have a legal strategy or a theory

17 or a set of objectives that you felt that you must adhere
,

|
18

.
to in the course of discussions with Consumers on how the

:

19 case was going to be prepared?

20 A You keep referriag to the clause in the contract.'

I
I,,

The point I:n trying to make is that I viewed that clause i
''

!

22 as requiring notning more than making available technical

'
informarien, drawings, er whatever else Consumers needed,'"

1,.

I and I thi.k it was then anticipated = the construction''

c
hearing. Wha.tever they thought it meant, that was my--

c5:e- Tede:.:{ cRepc:te:.s. Onc.
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1 opinion. So I didn't view what we w2re doing as we prepared
:

2 ; the testimony to be affected by that, or that threat to be

3 affected by that. There may have been some other legal
i

| theories that may have had an'impcet.4

5 I viewed myself as being bound by the direction,

i
t

6 of the --

i

7 | Q Other legal theories by whom?

i

8 i A You asked me if I'd dor.e a legal analysis, and
!

i

9 ' I said yes. I looked at that section of the contract and --.

:

10 Q okay. So that other legal theories of your
6

11 own?
i
!

12 A Yes.,

13 O Okay.

D
14 -A Anyway, I viewed our di. : ion as having ccme,

/

15 from the decision of the U. S. Area board, which was the
I

i
'

16 decision they reached.
!

| Q But this support clause of the contract, then,17

18 had nothing to do with the position that Dow was taking
'

19 versus the questien of whether to be a party, as opposed

20 to providing witnesses to Consumers?

i.

21 A I think on that support clause we have to provide j
|

:: witnesses, if I reme=ber right, we have to cooperate fren

:2 that peint of view.

1

24 | As f ar as what had been exrresse d by Censumers,

:s dcn't'think the suppcrt clause required that. By "e:ccressed
>

I

e:: .res:={ .=%c=ca. Dn=
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|

1 ' by consumers," I meant on the 21st.

2 Q Okay. I'll come back to that later. want to
~

3 move through the meetings that you had with Consumers'

4 counsel.

5 What I have had trouble understanding in this

6 case is why Dow was so dead set against being a party, as

7 ~ opposed to a conduit through which witnesses passed to

.

8 Consumers. And let me be very candid about where I'm

9 ccming from. Because you were having a lot of trouble with

I10 how the testimony was going to be presented in that case

11 in your negotiations with Consumers, wouldn't it have been

12 simpler just to go ahead and say, everybody wants us to be
i

13 a party. We'll be a party. Here's our witness. And let
t

f, I

14 | Consumers cross-exanine the witness.

\u .I
.

15 | Cr was the support clause affecting your judgment

16 in this regard?
,

!

1

17 | A Not the support clause as much as perhaps other

18 legal considerations.

19 Q Other legal considerations?

:o A Other theories. * hey told me that if our
.

21 testimony goes too far and that results in the te==ination |
|

: i cf the constructicn license - whatever they meant by that--
1

!

: | they're ge .ig to sue us, and their cecpany may go bankrupt.
1

1

24 1 Okay. Ncw, maybe they referred cc that section
i
!

| in the centract, and maybe there's Other contractual law cr:s
I
6

n ~ r f gC :Z* U C CAL C \ C M $ C 1. f::. O
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1

something on the books. And that's what I set out to'

'

2
- determine. And then I made a judgment based on that and

3
said, yes, there's a theory under which they could proceed

'
4

| if that happened. They may win or they may lose. But when

5
you're faced with litigation of that magnitude, you have

,

|

6 to report back, yes, there is a possibility that such a

7 suit can be entertained, and if the consequences are as Mr.'

i

8 Aymond set out, bankruptcy and all the rest, they'll have,

9 no choice but to pursue litigation, no matter how tenuous
!

10 .he theory.

11 So it was a very, eery definite threat, and

|
12

: foremost in my mind during all these proceedings up to a
i

!

13 ! certain point. I wanted to make sure that there was nothing
n

l# there that they could hang a lawsuit on. And it was very; ;

15 much on my mind. I was greatly concerned about it.'

| Q Okay. Now, weren't you also concerned abcut --16

:

I

17
| let's move to the hearings when they started, the 29th and

18 the 30th, when.Mr. Cherry showed up and cross-examination

19 '

started of Temrle, and the Board r quently ordered Dow

20 in as a party.

21 You had a lot of responsibilities to ens =e that .

4,

22 | what came out before the Nucler Reculaterv Ccmmission
'l
i--

l Licensinc Board was a full and complete picture. How did"

!

24 i that affect your feelings about your original judgment?

a
Was the lawsuit still foremest in your mind, cr did you start.--

, , ,,4 -
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|
i

1 ! to have other problems?

!

2 | .A No, it was there, but we were no longer in the

I

3 ; position of volunteering semething or to be said at a later
'

!
;
'

4 date to have volunteered something. We were ordered by

|

5 the Boarr'. to participate, and ordered by the Board to
,

6 rroduce documents. To my mind, that's a different cuestion

i

7 | than volunteering something, and t:an somebody gets into
i

' a' your mental state as to whether you did it on purpose to

9 | try and sabotage the contract.

to | 0 So from your standpoint, until the Board order

|

11 | directing you to be a party, you did not have the same
;

12 level of responsibility for ensuring th :.t whatever came oat
i

13 { in the record before the Nuclear Regulatory Commission

A I

14 was accurate, as you had after that date?('y
i

15 j A I don't think that's accurate.

! Q Well, please, I don't want to put words in your16

|17 mouth. Tell me how you viewed your relationship to the
i
Its Licensing Board in this posture?

19 A I don't think it was so much my view towards
t
,

:o the Licensing Board. I'm sure I knew what my obligations j
,

1

23 were. It was more from the coint of view of renresentine t
'

|

:: the Company, and making sure that the testimony that came
,

1

:: out was accu ate, that .3ere were accurate answers to -- as

4 i: turned out to be -~ quesuions.

I Cn the one hand you're trying Oc make sure that:s

c~l::- 9:=':: { cRe:cete:.t. St::.
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i

1 | you're not in the position of having volunteered scmething,
i

2
_

and Consumers says we don't want that in there, and you

3 say it should be in there, and then later they sue you; yet

| on the other hand, you want your witnesses' testimony to4

5 be accurate.'

6 And that was kind of the channel I was in.

7 Q You felt yourself in a conflict, then?,

i

!
~

8 A Yes. Well, after the 27th or 22nd, I sure did,

.

9 of October.
!
:

10 Q Okay,
,

i

11 | MR. CHARNOFF: After the 22nd of October?

12 | THE WITNESS: - Well, after I received the October
!

|

13 i 22nd draft of Temple's testimony by Consumers, which I
i

r ;

j think we got on October 27. I may be wrong on the dates.( 14

N.'J r

15 BY MR. OLMSTEAD:,

16 Q Okay. Now, if you had been a party on September

17 1, 1976, what would you have viewed your obligations to have

18 been vis-a-vis the Midland Division position? Let's make
i
.

19 that September 15. If you had been a party, considered

:o yourself a party. separate and independent from Consuners

21 and anybody else in the proceeding, to an NRC licensing j

!

. ceeding on Septerier 15, 1976, what woul you have viewed..

)
i

23 | your obligation to have been concerning the litigation :nen
i

| pending before the Licensing Scard?24

!

25 A That recuires an awful lot of speculation. All

e r i * m p
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1 right. If we got a discovery request, would we have
i
'

2 responded to it? Yes. A discovery request we got from

!
3 Mr. Cherry, we would have responded to it directly, rather

4 than asking Consumers Power. I mean that's one example.
!

5 You're asking me to speculate what we would have
!

g done on the 15th, before the corporate board decision?

7 Q Well, I was going to march through the time,

8 but what day would you prefer? Say October 1, let's take
!

g that. After all these meetings. You had the corporate

io , board decision, you have the Midlaid Division position,
!
'

ji you have an order from the Court o.f Appeals saying to the

12 Licensing Board, look into changed circumstances with
:

13 regard to Dow Chemical Company.
_

i4 What would you have felt you had to do as a
i !

'

15 party that you didn't feel you had to do if you weren't
'

| a party?ig
:

i A Well, that requires a lot of speculation. One37

is ' thing, there were briefs asked for by the Board, I recall,
i

ig sometime.during that period. Now, how this was going to
,

i

be handled -- we'd never been asked for briefs. We'd been !,0.

' |
,3 treated not as a party. So it's hard to speculate what we j

,

would have done.27

i
'

And this is cure steculation. We would have,

1

3 either asked for guidance from the Board wnat kind of

5 informaticn they wanted, or we would have done what we did
_

i a m , ,
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i

1 | with Mr. Or2ffice and just placed him on the stand, make
|

2 him available for questioning by the Staff, or thej

i

3 ; intervenors, whoever wantad to.
1

4 Q Okay. Let's move down to November 29, the first

5 day of the hearings. Had you considered yourself a party
;

6 on that day, would the Temple testimony as presented to
i

7 that Board on that day, the direct Temple testimony, have
,

.

8 been different in your opinion?'

!
i

9 i A I don't know how I can sit here now and answer
i

i

10 that then. His testimony, in my opinion, was accurate and
i

{ honest answers to the questions that were posed. Now, as11

!

|
to whether we would have posed different questions, or12

13 i in a different form, I can't answer that.

r-
14 We were responding to what Consumers Power

]
,

\- ,

.'~
15 stated as questions, and that was what we were doing. You

!

1

16 know, I can't make that switch to what I would have done.

t

'7 ! Q Well, okay. Well, I guess what I'm driving at

18 ! is what do you perceive your obligation -- let's start at

i

19 | the beginning:

20 What do you perceive your obligations before I

i

21 that Licensing Board to be now? |
,

4

22 A I think, as Mr. Wessel stated on the record, that
i

!
23 i we don't view it as a situation where we've been ordered

|
N ! to be a cartv. We have stated that we don't feel it's

;

:5 ] necessary for us to file briefs or take positions en certain
,

C e r-Je:c :./ Serc:te .t, Snc
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i

1 | issues. But if there's information within our control that
i

-

would be of help to the Board, or something like that, we'll2

1

3 | come forward.
1

'
4 I think that's what we've done. I'm paraphrasing

i
,

5 whatever it was he said on the record.

6 Q Okay. Let's refer to the Durand notes of the
i

7 September 29 meeting, page 3, the last paragraph.
,

8 i MR. CHARNOFF: Which date are you on?

9 ' MR. OLMSTEAD: September 29.

;

10 ; BY MR. OLMSTEAD:
1, .

11 | Q There's a comment there that " Milt stated that
.

i

12 | at this point..." I guess as of September 29, 1976 "...Dow
!

13 ! is not prepared to give anyone information on what went
i

o
f cn during any proceedings."14 *

,

'
i

#
15 ; What do you understand that to refer to?

i

16 i A Where are you referring to?
t

17 i Q On the September 29 Durand notes, page 2.
1

t

18 A Where on the page?
,

19 Q The last paragraph, first sentence.

20 A I think he's referring to Consumers' request in ;

I

21 the 29th meeting. Rex started to push more and nore as to
|

|
i

22 what the internal decision-making process of Dow had been

23 I during a lot of different things. This is what recall.
i

i
24 i Given the highly adversarial natr e of where we

25 found o cselves, and thinking that -hey nay be preparing for

r - > -=. sca ace:m. sa
cm :4mi smem
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1 major litigation, part of this may have been legitimate,

2 inquiry, part of it may have been a fishing expedition,

( ~
3 okay?

i

4 Q You mean part of Rex's questions?
i

5 A Yes, a fishing expedition.

6 Q For --

7 A For possible litigation against Dow in the

- 8 future.,

f

Q Okay. Because that was what was foremost in
,

9 |
,

;
'

10 your mind?

|

11 A That's right. And I guess I interpreted that

|12 that they're asking to see some documents, and we're kind of

13 - saying, well, why do you want to see them? You know,just
,

I

() 14 the normal things that go on between lawyers in that kind
i

15 of a situation, kind of sparring back and forth.' ~'

16 Q Okay.

17 Now, back up on the third paragraph there it

18 says:

19 " Rex observed to Lee that he and Lee had talked
'

20 on this." I assume tht.t's you?

21 A Yes. |
1

:: Q And he said that the only problem he had with

23 t Temple was that of the original pcsition he had on this,

!

:: and he didn't want a witness to get up there and tell other

:= | than the truth. You told me just a few minutes ago snat
i

I
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I
i

!

it was Rex Renfrow who said at the September 21 meeting1 i

,

2 ! that maybe they ought to have a witness other than Temple,

3 and you said one who didn't know about the Midland Division.
:

4 A I didn't say that. That was my impression of

5 what --

,

6 0 -- of what he was saying.
,

! A Yes.7
:
!

- 8 Q Now, I've read this and re-re ad this set of'

I
'

,
9 notes here, because it's about the onlf complete cet of

10 notes where there's discussion close to that September 21

11 ; meeting of what Rex is saying.

i

12 Was it your understanding that his position on
1

13 ! the 29th was the same as it had been on the 21st, or was
i

IM 14 this a change in position?
I',

15 A My reccliection is after the 21st meeting was
,

16 when that was suggested, and then as my notes reflect Mr.

!

17 Hanes said scmethirg. But I don't think that was ever,

suggested again. I don't recall it ever being -- that kind18 ;
t

i
'

19 of suggestion being made again.

20 MR. CHARNOFF: "That kind of suggestion" being? i

i
f

:1 THE WITNESS: That Consumers suggest to Cow tha:. ;
1

:: they put up a witness wno wasn't knowledgeable of the

:: ! Michiga. Divisicn decision. The discussion kind of ended
i

i

: | and -- you knew, I can read this, but ! don'c recall . . .

|
:c 3Y MR. CLMSTrAD:

c-tc: a cae::| 8:pcn::a et r
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i

'

1 Q Well, he sayr Wat you and he have talked on

2 | this. I assume that was ota this same issue.
i

3
| A Where are you?

I4 ~ Q Page 3. It's the third paragraph. And I assume

5 what we're referring to here is the use of Temple as a

l6 witness for Consumers Power, is that correct?

7 A No. I'm not sure what he's talking about, whether
,

,

a he's referring to the paragraph before, or he's talking

|

9 about the -- I don't know. I don't recall any conversation
,

.

10 , with Rex. I say have had some telephone conversations.
I
'

\

11 | No, I didn't, prior to the 29th. The only time I talked
|
,

'

12 to him was on the 21st.

!

13 MR. POTIER: Off the record.

O 14 (Discussion off the record.),f :

15 MR. POTTER: The record should show that at this
|
.

16 ! point Mr. Nute is referring to his own notes of the 9-29-76
|

f meeting.17

I
18 : THE WI""iESS : My notes, on the first page, talk

about (b) con.a"mers strategy, 3, under Consumers concerns19 5

20 is says, J. Temple's personal feelings en the -'.atrer,. problem

i

:1 of the witness. !
!
!
'

:: So there was seme discussion there, en that

I subject, though I assume Censumers being concerned about...::

|
;4 | yes, " Consumers being concerned about Joe Temple's perse.ul

:s feelings."

/t F 1 ?

c ree .7ece::t c%qepc:*cu, Snc
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1 BY MR. OLMSTEAD:,

2 Q And in your opinion, having been trial counsel'

3 before in other cases, is that something that you would be
s

4 concerned with about witnesses that were going to be put

5 on in a case that you were trying?

A I hesitate in answering, because I'm not sure3

i
'

7 what at that point they meant by Temple's personal feelings,
I,

| whether they meant the decision that Joe had arrived andg.

9 the reasons therefor, or his own perscnal feelings about

to what had gone on in negotiations with Consumers Power.

I draw a distinction between those two,
11

i

Q When was the first time that you saw Rex Renfrow12
:

1

13 in regard to any of this?i -

!

! A September 21.f 34
N

Q So yeur first impression was at that meeting?15

A Yes.16 ,

Q And Dave Rosso?'

17

A Not until a later meeting,is

i

ig ; Q This meeting?

!A No. This was the 29th meeting. I think it was
|

,ot

October the first. |-

,1. ;

i

Q Okay. In terms of the atto:neys f rem Isham, i-

Lincoln & 3eale, your first contact witt any of them was_.
..

i

! Rex Renfrew on September 21?3
i

! A That's correct.,e
.. ,

I

|
t

CZ* crc'.al C ZrM$C*1, hcC.
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!

Q So you didn't have any reason to believe,1
;

2 necessarily, that they had much sensitivity to the Dow-

i

3 Consumers steam contract negotiations, as opposed to the''

I

!'

4 | ongoing NRC licensing proceedings?

5 A I don't know what they thought. I guess I would
,

i

6 have assumed that when they brought him into the 21st

7 meeting and we talked about negotiations, that he probably

8 knew something about it.

9 Q Did you have a personal reaction to Rex Renfrow?
,

A What do you mean?10 '

Q I mean ycu liked him, didn' t like hir , that youh +

.

12 were going to have difficulty with him, that you weren't,

13 anything like that?

(~ !

14 : A No, not based on that meeting. And later on --
1

15 Rex is a personable guy, you know. All during the hearings

16 we talked and chatted. And I never sensed any problem at

17 all. We used to kid around.,

18 Q Okay.

19 So It is reasonable to assume that maybe he was

:o not as appreciative of the difficulty between Cow and

~

Consumers as vou were at this coint in time? |21

. !

:: 1 A I don't knew. ;

!

:: i o You don't knew?
;l

I A I have no idea what was in his =ind, or what he24
1
4

!

25 would have known.

4 (" ! *
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I

i

1 Q Do you know whether or not he knew whether Dow
!
!

2
| had other people who had as much familiarity with the
.

1
' 3 Dow-Consumers contract as Mr. Temple did?

I
4 A I don't know whether he knew or not.'

I

5 Q Did he seem to you to have much knowledge of the

6 internal organization of Dow Chemical?

7 ; A I don't recall any specific occasion. A lot of

8 people have trouble with the internal organization of Dow
'

'

i

9 Chemical Company.

i10 ; O I must admit that I do.
!!

'l A Well, I had no feeling, one way or the otner.+

12 Let me put it that way.

13 I Q You don't remember having to explain to him -

r
-' " . 14 A I think probably -- you know, What the Dow U.S.s

i
i

15 ' Area board was, what the corporate ' review was -- that kind

16 of discussion. There may have been some of that.

17 Q Okay.

18 In the middle of the next paragraph it says- --

19 this is page 3 of the Durand notes --
i
,

20 " Milt did point out, however, that Joe, is one !
i

|

21 member of a board on these decisions, and stated that j
:

22 i if Ccepany policy is different frca Joe's view, we
-1

i
will give Dcw's position en this.":: !

24 And then he further states:

25 " Joe Temple will agree with Conpany policy.",

|
,

<1 F ! / q
C'?::= | M C~al CKCC* '*J, QC

444 NCE*H O A pfT $1. sngn
W ASMINGM N. 3.0 20001

(2C2] 347 3700

1



0 157

1 | Was this generally a view that both you and Milt
!

| shared?2

|
3 A Yes. My impression was that Joe had come to a

4 1 decision, and the U. S. Area Board had arrived at a different

5 one, and in effect overruled him. And he had to live with

6 the decision of the Company.'

I
7 Q And then following that it says:

I

- 8 | " Rex stated that he would be satisfied with
i
i

9 ; Joe's position if he in fact does just that."
!

10 Did you have a feeling at that point that the'

!

i

11 problem with whc wria geing to be t.hc w:.t:.ece and :;hau ne
,

i
'

12 was going to say was over?

13 A i guess I thought that problem was over when

!-O
-

Milt had his conversation with Judd Bacen on the 27th, after14
( - .

Is ! the U. S. Area Board had reached this conclusion and they
i

i

16 | talked about who was going to be the witness. And based on

17 that, it was my impression it was most likely going to be

i18 Joe Temple.
,

i

i

19 | And then I can't really recall whether there was

:o that much discussion, or any discussion, witn anybody else |
I

.

21 on the 29th. But about that same time Mr./ Cherry came in |
'

t
i

2: ' with his letter as to who he wanted to talk to at the '

4

| hearing, and it was Jce Temple.23

I
24 1 So it was kind cf an academic discussion after

i

25 | thac.
;

-

!,
- i , -,
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i

1 i Q So as cf the conclusion of the meeting on

2 September 29, did you have reason to believe that you were

!

going to have any more trouble with the Temple testimony as3 i

I

4 an issue between you and Consumers Power, leading up to

5 the suspension hearings?'

6 A What do you mean by the Temple testimony as an
!

7 issue?
i

^

8 0 What I'm trying to get a feel for is that you

.
9 ! told me ' at a few minutes ago that you had some problems,

,

10 I think, in November when you saw that draft of testimony

*1 & t Rex sont ovsr to you.

12 | A October.
!

13 Q October. But I'm trying to detertine whether

r
; that was a continuing thing, or whether you viewed at this~, 14
,

'

15 time that any problems associated with the questions of
,

,

16 the witness and what the witness would or would not know
,

t

17 | or say, or wouldn't say, was essentially over, and that

18 was a separate problem or whether you viewed that as ac

19 continuation of acrimony, if you will, between Consumers
,

1

20 and Dow as to how the testirony should be presented?

21 A No. What happened when we received Censumers' |
,

!

:: first draft of testimeny in October was another event that

: . I would '. ken to the 21st meeting. It had an impact en as,
!
i

: and it was uncennected with the discassiens that were going
,

:s | cn here,

i

, - , .
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,

i

1 Q You would like.n tt to it, but you wouldn t'

i

'
2 envision it as a continuous transaction, it was a separate

3 : incident?

4 A Yes, in the sense that Consumers kept probing
,

5 for decuments and wanting to know our position and the

6 reasons therefor, and we gave them the first draft of
!

7 [ testimony on the 29th. They looked at it very shortly, and

.

8 came out and said it was unacceptable and had a handwritten
:

9 outline, that had obviously been prepared at some point,
I

l

10 i and said this is what we want the testimony to follow,
i
!

11 ; Then if you go to the second page of my notes,
,

|

| it follows that outline that Rex gave es. He's discussing12

13 what he wants on each one of those.
m

"s 14 , MR. POTTER: At this point the witness is
1

i

1s ' referring to his own notes of 9-29-76, is that correct,
,

16 page 2?'

i

f THE WITNESS: Yes, page 2.17
!

18 BY MR. OL". STEAD :

19 O I hand you Exhibit BB of Midland Intervenors
,

to Ixhibit 60 and ask you if that's the outline?

21 A I think it is. My copy has seme handwritten

:: notes on it. That's why I subject to checking what. . .

23 I have in my notes , that 2coks like it.

C Well, you have your notes there --:: 1

!
!

I
:s A I have the original they gave to us, and this

.

c-= . r.na=t e,==m. n=
n ! A f
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I
is a short form. So it looks like it, but I would like

2 to look at it against the original. But that looks like
.

3 what he was talking about.

# | Q All right. Throughout the negotiations and

3 discussions did the outline that Rex was suggesting for

6 | Temple's testimony in terms of the topics that he wanted

7 covered there change in any way?

-

8 A The first version of the outline of testimony to

9 he drafted was in response to a telephone conversation

10 between Milt and Judd Bacon, as set out in a memorandum he

f wrote, and that was the basis for that.11

I

l

12 Then they looked at that. It was unsa elactory

13 for some reason, and presented tnis outline. We talked

O I
14'y about that outline and then later I prepared another draft

x ,

15 based on that outline.;
t

t

16 MR. POT *ER: Referring to --

17 l 733 ;g NESS: Referring to the outline by Rex

18 Renfrow on the 29th.
i
,

19 BY MR. ODISTEAD:

20 Q Okay. Now, if I can su=arice the flaver of
.

21 these meetings, as to the position that you and Milt are

22 taking, I get the impression that you centinue to be,

|
23 cencerned abcut what ycu termed a few minutes ago as a;

i

22 I fishinc ex: edition?
i

25 I A (Nedding af firratively. )

d : - 3 de:=( = % citni, Sc=
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I
Q And that concern in some ways even continued

2 after Rex Renfrow signed an agreement not to provide this
i

3 information to Judd Bacon, is that correct?
,

4 A I'm trying to think when that was signed. I
;

5 think by that point we were -- I think it was in the early,

6 meetings that we were wondering why he was asking the kinds

7 of cuestions he was,
,

i
~

8 * For example, -

- 9 MR. CHARNOFF: - "He" bei-~ Rex?
|

10 : THE WISTESS: Yes. One of the things he wanted

11 to do, we had sent copies of notes to Consumers Power, of
.

I
12 ' our meeting notes, and he said, I want to see your meeting

:

13 notes of that meeting. And we said, well, we've already
'n

14 sent those to Consumers. And he said, well, I want to see
3

'

v
15 yours. And we said, well, why do you want to see ours,

,

16 you've already got them. He said, oh, I just want to check

17 their accuracy, or something.
.

!

18 And Milt made a core.ent about that, reflecting'

i

19
| the adversary nz.ture of what was goinc on. It was that

20 kind of thing. Why are you asking for these notes? hty
.

21 are you probing us?
Il

2 I BY MR. C L".STEA D :
l,

23 i C But in te_ .s of semeene's meeting notes of what

24 went en at the negotiations, since bcth parties were there

25 why was there cencern about whether they wanted them er nc:7
,

_
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|

1 ! A They already had them. We'd already sent copies

2 to Consumers. And he wanted our copies. We said, what
.

- i

I i
3 do you want our copies for? You know, just trying to make

i
4 ' him define where he was going and why. Some of these notes

5 | were from 1975. Who do you want to get into our files and
i

6 look at that? What's that relevant to? That kind of
,

7 questioning.
,

!
'

8 Q In other words, cf your own personal knowledge

1

9 | he already had a copy of the same thing he was requesting

i

except that now he wanted to see the copy you had in your10 +

,

i
11 files?'

12 i A That's right.

13 Q And I suppose the suspicion you had was that he

.m |
14 wanted to see handwritten notes on the copy that was in

I

!
-

15 your files?
i
i

16 . A Yes, among other things.

| Q Okay.17

18 On page 6 of the Durand notes of September 29,

19 | last paragraph, page 6 -- |
|
,

20 MR. CHAR:iCFF: Excuse me. You referred to a I
i

i |

21 copy of Rex's outline that you had received on the 29th |
|

:: on which you had made scme notes?

:3 THE WICTISS: No. I have the cricinal copy, and'

|

24 | think there's scme bice pencil marks er net 2tions in the

|
:5 I corner, and it's en yellow legal size. And this is a

i
!
'

4 y I f f
| C"*:: .,7? ? C':21 C trCit:*.4, !CC
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1 shortened version. That's why I had some trouble. As I'

2 | looked in the corner I didn't see the note on it. It's

i

- 3 just a - you know, a line or something.

|
4 MR. CHARNOFF: Okay. i

;
,

5 What page are you going to?

S | MR. OLMSTEAD: I'm going to page 6 of the meeting

7 notes of September 29.
|

- 8 MR. CHARNOFF: Of Durand?

9 MR. OLMSTEAD: Yes.
.

10 ! BY MR. OLMSTEAD:
,

11 Q Down at the bottom of the page, the last para-
!

12 graph, and turning over to uhe next page, Milt refers to
| -

13 | this outline of questions in his phone conversation. I

rs
14 guess that's the one you identified just a little bit-t -

-
.

I
!

15 earlier?
I

'

, ,

16 ! A Yes.
!

!

17 Q And at this point Rex has given you an outline'

1

!
'

18 which is e"idently this Exhibit BB that we were just looking

19 at. And Milt's response is that if Dow is requested to go

I

problems, j:o ' further they could run : -s

!

'

21 Then he says, Consu.ers should give Cow what

:: they need er, and Oow would see what they could dc !""--S

I-

22 i about supplying the infc =ation.
i
'l

24 | Now, I gather, in view cf the answers ycu just
!

f gave me, *"a- * ' - 's conce= wasn ' t that Censumers was going:s

cS: - ]e='c::! cRepc::: 1, Oct.
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' ' to get more information out of Temple than Dow wanted Temple ,

i !

to give, but their concern was that Consumers was going to |
2

3
.

get something that would reveal their internal discussion
!

4 .

positions, for lack of a better word, on the contract j
i

negotiations.

A You mean Dow's internal things?

7
; Q . tight.'

.

8 A "es, it was the negotiations. I think Milt would

'

9 have liked te have seen those negotiations continue on at,

10 that point, or have proceeded. I think there was discussion
'

11 at one point between he and Rex at one of those meetings,

'

12 a brief discussion, that Milt was concerned about revealing
;

13 the negotiating positions, last-chance, fall-back positions,,

r,

14
/ and these kinds of things. -

s

w/

15 And there was another concern that we had, and

16 ; that is if Consumers' attorneys continued to press about

17 Joe Temple's subjective reasons for why he reached the,

,

'8 conclusion that he did, that telling those to Consumers

IS would have quite an impact en any further relations with !
'

>

20 '

.
the commanv.

- - ,

,

21 Q Recognising that your approach to en:s was

22 affected by that consideration, but asking you to, neverthe-
i

| less, attempt to leck at it frem the Isham, Lincoln & Beale23

24 trial ecunsel position, given the fact that they had a
|

25 i Jce Temple whose public positions were well kncwn and

&: 3e 'c::I 8 :c:: a, Sr:c.
- ~c ~ u,a mm 7n'
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l

i

1 were anticipating that they miyht well get into that in the |
1

2 licensing proceeding, did you consider it unreasonable that
,

t

3 they might want that information.in, and in fact need that
i

4 information?

5 A Well, my position was they could press on and

get that, as 1:.r.g as they knew what they were getting. And6 ,

7 they asked for it, and we didn't volunteer it so thac they
i

s, could later come back against us saying, we volunteered stuff
i

. 9 ; or whatever. They dragged it out of us, and once they had
|
'

10 it, they had it.

11 Q In other words, your reluctance to provide them

!

; that was r.ot only impacted -- I mean affected by the impact12

!

13 it might have on the ongoing negotiations, but it was also'

i

o i

14 ! part of your strategy to protect your position by giving
) , .
/ !

v |

them the informatien they wanted, but only after they had15 ;

requested it, so that if it did fall through and there was16 ,

i

17 a cuit on the contract, you would be able to argue that
,

18 they were the ones that asked for it?

19 A To make it very clear that they wanted the j
i

i

information, that they get what they asked for, yes. All |20

!
those reasons were at work. ;3

,

:: C Oka;. Let'a move on to the third paracraph en

;i

3 I page 3. Here again we're discussing cautien by Mil

:: | cencerning this matter. He states that he doesn't knew how
i

i
'

:s much cf -he information Rex wanted was privileced infornation,

, - , , ,

C**::= .ICIC"al CH:rCT*C"!,, CC.
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1 i
and Rex then concludes, down at the bottom of that para-

;
,

2 graph t5-a he didn't want this problem concerning the I
!
!

'

3 negotiations to ecme out and interfere with what goes on

4 |in the hearings.'

i

5 Now, what did you understand thst to mean?
I

6 i A I don't . . .

7
Q You don't recall that?

.

8 A We.11, let me look at my own notea here.

'

9
! I guess I can't square my notes with that. I
t,

to don't recall that being said, and I don't see any indication

'
11 in my notes.

,

12 Q Okay. Look back up at the previous paragraph,
i

13 | the last sentence, where it says that Judd stated he felt. p ;
,

| the parties were better off in the long run if the informa-14

t |
'

15 tion is revealed now.

16 A Where are you again?

17 l Q The next paragraph back up from the one I just
;

18 . pointed you to.

19 A Would you point it out to me?
|

20 Q The second paragraph, page 9, the last sentence. |,

.

| |21 1 "?udd sti ad..."
l
i

22
] A : don't see anything in my notes en that. I

I
23 ' was in and out cf that meeting, sc : verf well cocid net

!

2
| have heard scme of this.
I

25
| 0 Ec : much of that meeting were you at!
I
t
; 1 - t
i c~:e 7:se::| Sercite: Sc:.'
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1 A Well, at one of those meetings -- and I think

i

2 it was this one - Larry Brenner called. He may have called
-

3 more than once. I think it was this meeting. And he
i

,

4 talked to Rex for awhile, then he called me out on the

5 phone for awhile. Then I think in this meeting we talked

S with Joe, and before we went in -- before the whole group

7 talked to Joe, I think I went in and talked with Joe
.

8 generally about what was going en and why they wanted to

9 talk to him.
!
'

10 So those twc 1 'tances I don't think I was in

11 the room.

12 O Did the phone call from Larry Irenner have;

13 anything to do vith the meeting that was going on?
e i

14 i A ay recollection is -- whether it's this meeting
,

% .
I

15 or another neetlag -- that he had been trying to get hold
:

16 of Rex, and Rex had left a message that he was up in my
i

office, and he reached him there.17 i

'

18 O Did you discuss with 3renner any of this subject

19 then?

20 A This subject matter?
*

r
4

21 Q Yes, under the September 29 meeting, the quest 4~

l

22 : of the witness ind who it was going to be?
!

I
23 j A Nc.

0 Returning to the seccnd paragraph -here, the las24 -

21 sentence, where it says: "Judd stated that he felt the

C ::= .,7Cr *. .f CK::C*|C !! C:.
n r i n
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!

1 parties were better off in the long run if the information

2 is revealed."
_

3 Now, if, in fact, that was said, and since

4 Durand at that meeting is attempting a verbatim transcript,
i

'

5 I'd assume that was said, didn't that present a problem

6 for you because you wanted him to drag this inform; tion out

7 of you, and at the same time you didn't want them getting
.

c access to internal correspondence, or what Milt cautions
!

e is the privileged information types of things? Didn't

to i those two considerations kind of run afoul of one another,
i

11 considering your revic.i of your contract liability, because,

12 (1) you had to cooperate if they asked you for the informa-

13 tion and you had to produce it, and here is the trial

r |

14 counsel for the case saying it's better for us, let's get,

;,

15 it all im out front, and we'll deal with it in the hearing;
1

16 and, at the same time, you see damage coming to your ongoing

17 ! negotiations on the contract on one hand versus your theorf

18 of the case which is we don't volunteer anything, but if

i
19 we're asked we have to produce. j

!
|

:o Did you feel yourself getting in a pinch? I
i

t

21 A Okay. Number 1, I dcn't recall this, but let i
i

:: j me see if I can -- Rex stated that ne wanted s11 of it,
!

:2 | everfting that Jce has ever said Or thought abcut the

:4 ] matter, okay?
i

1

:s As far as what he said publicly, or the .emorandum s

.I , - , ,
'

CY:S * .?U["A! O COC$?:1. A
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i

1 ; that he had written, you know, I guess I wouldn't have any

2 problem with that being discovered, if that's what they're
-

,

1

3 talking about.
; .

! i

4 If he's talking about internal legal memoranda
'

,

5 or our position on the contract negotiations and everything,i

s I guess we would take a position -- and we subsequently

7 did - that titat's privileged, attorney-client privilege.

8 And we weren't going to produce it unless we were ordered

|
9 to do so by the Board.

10 . O And you didn't feel that was in direct conflict

11 with your theory that if they asked for it, you had to
i

12 product it in order to minimi=e your liabila.ty under the
|

! support clause of the contract?13

ig
14 | A I never viewed the support clause under the

|

15 contract as having us to come up with privileged documents.

16 - Q I understand that, but you previously told me
|
I

17 that it did obligate you to cooperate when they asked you

la to supply witnesses a.id information.

19 ; A Technical information, that's right. But I

|
20 didn't view it as going to our privileged information, and 3

-

|
21 particularly after we'd been threatened with a lawsuit.

|
| |

:: O New, at the time these nctes were being ccmpiled,''

,

:2 and you were meeting in this meeting, was it four vi;w

24 that these T.eetings were privileged?
,

I

:s A I don't thi.k I thought abcut that at that peint

s .- i i
a:r ~:r:=1 :rcuru, r=

7'I. _ . a ,,. m 308 ;
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!

1 as to whether the meetings were privileged.
|
|

: I guess I hadn't even thought about it at that j

3 point. I may have thought about ic later, but I didn't'

think about it at that pulpt.4

5 Q And at the time you were having these minutes

6 compiled or notes ccmpiled, it didn't occur to you that

7 they might be subject to a discovery request or might

a otherwise become public ?
.

g A Yes, it occurred to me that they'd very much

to{ beccme public if we ever got into litigation with Consumers

ii Power. That's the reason Dave was there.

12 Q And so you had him compile these notes with the
.

is idea that they might in fact become public, and you were

<. ,

u, expecting to use them in such an eventuality?
, ,

!

15 A Everything that I did from Augu.et on I assumed

is to be subject to discovery, in either litigation with

Consumers Power or with the rc=anded hearing. So I17 i

ta assu=ed it was all subject to a request.
,

:

19 Now, whether it had to be produced or not, is !

l,
4

20 another question. {
.

Q New, in hindsiv~ht, having lived through this,.
..

l i

I whole thing, do you think that Rex Renfres was making that-.. ,

|

I *SsumptiOn at this ti".'e?mu

i

A I have no bay of knCwing CP10. I can enl'f;;

;c respCnd that when sCmehCd*/ 15 Sitting there 'ahing a lot Of

1
i

E :: 5 : b : $ S crcit:"1, $ct.
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1

I

1 ' notes about what I'm saying, I assume it's, you know, it's

2 for a purpose.
,

3 0 But he never said, did he, I'd really appreciate

4 it if we had a little more informal meeting here, or do

s we really need exhaustive notes of these discussions, or...

i

6 A I don't recall.

7 Q Anything of that type?

.

8 A No.,

9 Q Had you been in a meeting wa.th counsel and

10 semebody was sitting there taking notes like that, do you

*

11 think you would have made a remark of that nature?'

'
12 A No. I think I'd just be careful of what I

*
;

13 | was saying, and just say everything that I wouldn't care
p ;

's 14 I whether it came out or not.
\ |

1s ' All during these negotiating meetings we'd had

16 ' with Consumers, Consumers had been taking notes of their
:

17 own. And that's the way we approached it.

t

is Q Okay. On page 10, here Milt cautions that the

19 parties may get into the position where Oow i. mediately

20 files suit against Consumers. |
-

|
|

21 A Where are you referring to? i
t

:: O Cn ~~' # # # '- b ' '-e dcwn, where the sentence
,

;

I

:3 I starus - well, tne sentence starts en the third line --

1

:: | and wnile we're at that, I'd like you to aise look at page
i
,

:s 15, because the subjecu ccmes up again. And aise lock at

,

N

. =he- %cd =%::m. Dna ;
i
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W AS HINGM N. |||.1 20001 7 ]
taoza 24 m co J J



172

1 page 3 of the November 1, 1976 Durand notes, the laat,

2 paragraph.

3 A I'd like to ask, on page 15, where'you're looking.

# Oh, okay, I sce. Towards the top?

5 O Right, the biggest paragraph. There are two

6 lines and then a paragraph.

7 A Okay.i

8 Q Then on the November 1, 1976 Curand noces, en

' 9
.

page 1, the last paragraph --
i

10 ~ A Wich?
I
.

*

11 Q November 1. I'm sorry. That's page 3, the
,

|

last paragraph, from the November 1, fourth line down.12 '

13 A Okay.
O

.
14 Q And the November 15 notes of Dutand, the last'

,

(m.)
15 paragraph on the first page.'

16 A All right.
i

)

17 | Q All those references that I have recited to you

18
,

are references to recor:iings of conversations at meetings

19 between rtw and Consumers, at which you were present, i

i

|

during which Milt Wessel suggests that Dow nay sue Consumers.|20

|
21 Can you point me to places in those same notes, '

| '

j throughout this period, where Censumers threatens te sue::

:: ! Ocw?
,

24 A Withcut sitting down and reading all the nctes,,

'
l

:S i nc, I de '- -a-''' .where Censumers brcught that cp again.
|
6

n - 1 o
; =~: :::::=i =R::c te s, D,c
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,

i
,

1 '

And if there's a mention in my notes, I'd have to go through

2 the notes page by page, and I haven't done that. |
I

I

, Q We ll, I'm having a lot of cifficulty here with I3
I-

!.
4 this suit, threatened suit allegation which Mr. Oreffice

5 said was so icportant to him, and Mr. Durand said got his,

6 attention, and you said was dictating a lot of how you

7 conducted this litigation, in contrast to what Consumers

a apparent reaction was based on your notes, because it seems

to me that when a legal counsel of the Dow Chemical Company9 '

|
10 ; makes that many allusions to suit for breach of contract,

11 that it would have some effect on how they were reacting

M to your suggestions. And yet I don't see that coming out,
,

i

13 ' at least from Rex Renfrow and Dave Rosso. Their concern
t

p I

(
.

seems to be pMimarily toward the NRC proceedings and
~

14 -

\
s

15 what's going to come out.

i16 Do you feel, in looking at all that, that maybe

17 Dow was overly sensitive to that vis-a-vis Consumers Power?

18 A No. No, I don't. To my mind there's a great

19 difference between what's going on in these meetings where
i

20 one of the things -- if we were pressed at thas point
|

--

i

= f

21 was, Dow, have vou ever considered a lecal action acainst j

; Consumers? And the answer is 'es. And in discussing that::
_

t

I

and =aking them aware of it, and then whatever else rease.:3 '
<

| Milt had had, between tnat kind of discussion amongi

i

| at:=rneys and the general counsel of Censumers Power saying25

., c- , . - s

C**:: = | crc" ! CHarCCC".t. I)T::.
~cm cama s mm

3 \ {J
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| j

1 across the table to the general counsel of the Dow Chemical

2 ! Company that we're going to sue you, and the chairman of

3 the board of Consumers Power Company coming up with all his

! entourage and saying across the table to the president of4
,

|
5 Dow Chemical Companv we're going to sue you, there's a big

;

6 difference in my mind.

Q Well, you testified earlier that you didn't7 '

- |

8 understand where Consumers got tne idea that Dow was going
i

9 to sue them.'

i

I

10 ; A No, I didn't testify -- I don't think I did.

11 Q You said, when I referred you back to the early
!

! spring of 1976 and came on up through September of 197612

i

13 that you kept telling them, no, we're not going to sue you.
,

E' i
N i

j A That's righ*. No, they didn't say that. They14

15 said you have threatened a lawsuit against us, and I said,
i

16 , no, we haven't done that.
I
,

17 : 0 And you don't consider these references that I

:8 cited to you -

19 A Later on, yes.

:c Q - to be threatened lawsuit?
.

i

:s A do, but you said up through September. !

:: | Q Okay. 3ut you don't believe that if we'd had
i

:: | as detailed a notes of meetings that you'd .ad , that :'d
!

24 find the sa,me kind of allusiens prior to Septencer of '767
|

:5 | A Ycu might have had Censumer.s saying it, but :
I

n 1 ? n . fc
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i

I

1 can remember on at least two occasions saying, no, that's |

|

2 not our position.

3 Q Had the legal department or Mr. Wessel, to your*

4 knowledge, prepared any papers for filing suit as a,

5 contingency, or legal briefs setting forth cause of action

6 as you saw it, or anything like that?
i

7 A At what point in time?
'

.

8 Q Duri.g this period of November 15, 1976'

. . .

9 A '"here was a rough draft prepared.
!,
t10 Q About what time was that?

11 A It preceded, I would say, September -- August;

12 | of 1976. I may be wrong.
i

i

O Preceded September of 1976?13 '

r |

14 | A Yes.

I Q Preceded August?15

16 . A I believe so.
!

Q Was it before or after the remand decision?17 -

18 h A Before the remand decision,

f
19 0 So Dew definitely had gene to the point where j

i
,

:o the; were strongly considering, at least w- ^ 4 - "a legal |
,i-

21 department, the necessity of forcing seme action on behalf |
i

!

:: of Ccnsemers in the negotiations?,

,

A No, based en that draft complair ; I wculdn ' t say:3 i
1

i

4 i that at all. It was just a two or three page sketch Of
I

25 ! what we'd have to de if we had :o do seme_hing.
I

I
r

| c-r:: ve.=c:d c%m u. Dr:=, - ,
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! f

ff
Q Well, who wrote that?

,

2 ! A Mr. Wessel.

3 0 '.'n the middle paragraph, page 10 --

MR. CHARNOFF: Has that rough draf t complaint4
,

5 been made available to the parties in this proceeding?>

6 MR. OLMSTEAD: I doubt it.

7 THE WITNESS: (Shaking head negatively.)
|

.

8 MR. CHAPliOFF: Can you make i* available?

.

9 MR. POTTER: We'11 have to talk about that.
:

10 MR. CHARNCFF: When would you like to talk about

11 it?

12 MR. POTTER: I'm going to talk to Mr. Nute
I
! -

'

13 about it.
/ 1

i

14 ; MR. CHARNOFF: Would you let us know tomorrow?
.

!
'

15 MR. POTTER: Not if Mr. Nute is leaving at
)
'l

16 | 5:00 o' clock, and you're deposing him until 5:00 o' clock.

17 j I m not going to do that kind of talking. We''ll sit djwn8

18 and take a look at it, and discuss it. If he wants t3 make

19 a decisien, we'll do it in a timely manner, and let you

!20 know. You'l'. either get it or you won't.
,

i

21 MR. CHAPliOFF : Well, it might be helpful to have
'

22 it before we have the depcsition of Mr. Wessel.

23 i MR. PC"""ER : : can assure you you won't get it
t

i

' that early. I'm not going to nake a decision of that

:5 =agnitude that early.

, - , , -
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,

1
'

MR. CHAR!IOFF: All right, would you judge the

'2 '

magnitude?
'

3
; While we're on this question, did you get a
;

4 |
response to your request fcr the documents, those five or

5
six dccuments that --

6
MR. OLMSTEAD: No. If I understand, you're --

7
MR. POTTER: Lee has produced them. He's got |

I.

8 ,

them. We haven't had a chance to look at them. We've

- 9
located them. We've gone that far. We haven'.t had a

i
10 >

chance to look at then.
!

11
MR. OLMSTEAD: Okay. Do you want all this on

,

!12
! the record?

13 MR. POT'"ER: I don't care.
. f~

14
: MR. CHAFlIOFF: It's okay.

, ,

' .
15 ' BY MR. OLMSTEAD:

16
Q Gutting back to the middle paragraph on page 10,'

i

17 '

there's a reference to Rex - .:ight in the middle -- saying
i

18
he would like to get into the Michigan Dow USA reviews and

-
'

why those decisions were reached.

20 And then it describes what he would like.
. ,

't i' Then, as I go through the rest of the notes -- ;
,

2 l and feel free tc refer to your own meeting notes -- I don't

, ,

| see any recording of a discussien of those positions."

#
; Was there a discussicn of that?
!

*=
A There was not only a discussien, but lacer en"

4 'm 1 * m
= r:: ? ce:.:i Mcc::: .t, Sc:
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;

!
'

1 he looked at the conclusions of the review committce.
I

1

2 Q During that meeting?'

3 | A No, I think it was at a later time. I

t

4
, Q But there's no further discussion of that at

5 ' this meeting, or document exchange, or the like?

i

6 A Okay. I'd like to go back to something here.

7 ! I found this in my notes, page 2 of my notes, talking about

8 the action taken after the review by the Division.

:
9 " Consumers assumed that the decision was to,

10 refer to Dow Che~.ical USA for review.",

!

! Consumers was saying we assume that you referred11

t
i

12 ; the decision -- the Division decision -- to Dow Chemical
i

| USA for review. What were the alternatives in the review?13

14 They were asking IIllt. -

MR. CHARNOFF: These are your notes of which15 -

t

16 ' meeting?

'

17 THE WI'' NESS : The September 29 meeting. Second

18 page, Rcman numeral II.C.3. And this was following the

19 outline that Rex gave me.

20 And they wanted to know what the alternatives
!
i

21 were in the review, and Milt said, did that include filing
'

t

; suit? Whien I jufged to mea. a reference to what Mr. Hanes2:

! had ec 1cok at, incl 2 ding the fec note there, which was22

I

24 | lock at the decision to negctiate instead of filing s it.
|

:S i And Censurers said, no.

n .- r - y q
C*Ts".? * |CcC2| C sl.:CT.*C1, Y17

444 NCRTM O A ptTc 6 STMEC 7
W A S HI N G TO N. 3.0. 20001 Uv ) L_ v

i
(2021 347 3700



179'

i

So my notes reflect that the discussion of a1

lawsuit came up in that context. That's all I wanted to2 i

3 i point out there.
!

4
| BY MA. OLMS~EAD.

5 Q Milt said that one of Dow's alternatives might
,

i

6 | include filing suit?

A Yes, that was one of the alternatives looked at7 '

i

8 in the corporate review by Mr. Hanes, and was indicated on

9 the September 15 meno, Jim Hanes' task,..and a footnote-

10 that said, " including the decision to negotiate instead

,

11 of filing suit." And they're saying, what alternat ";es

12 | did you look at? And Milt said, we included fil ng suit..

|
13 And Consumers said no.

O |
.14 ! And the context that's in is, do you went that

,

!
'

15 ! in the testimony we're preparing? Is that the kind of

1G thing you want in there? And they said no.
i

| Q On page 11, first full paragraph there, of the17

!

18 Durand notes of September 29 --

19 MR. CHAPliOFF : Are you back to the 29th?

20 MR. ODISTEAO: We never left the 29th. |

|

21 SY MR. OR! STEAD: !
;

:: , Q - Milt pointed it that Joe has a great reluc-s

i
e

:: I tance 00 say anything. To what was he referring?
i

i

! A Could I look at that, please?::
I

,i

:5 MR. CDiSTEAO: The witness is referring to

f

4 (" I # A
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i

i
|

1 Exhibit BB of Midland Intervenors Exhibit 60.
;

2 THE WITNESS: I'm looking at the wrong thing.'

3 I'm reading the whole thing. It starts out with, " Rex
;

4 pointed at item 4 in Joe's draft." I don't know what he's
.

5 referring to. I guess . . .

6 BY MR. OLMSTEAD:

7 0 This has a lot of the drafts in it, if you'd
.

a like.

9 (Document handed to the witness. )

No, it doesn't have the drafts in it.to t n

ii O Oh, maybe that's *:le red book. Yes.

!
'

12 (Document handed to the witness.)
:
!

13 (Witness reviewing document.)'

r- )
, 14 j A I guess I den't know what he's referring to.

'

15 It says, " Rex pointing to item number 4 in Joe's draft."

I

16 But I don't know. Oh, here it is. Okay.. .

| Q Could you identify that document first?17

18 A I'm looking at the 9-29-76 draft outline of

-

19 testimony of Joseph T. Temple, Jr., which is Exhibit AA.

:o Q Of Midland Intervenors Exhibit 60. Okay.

(Witness reviewing document.) !
2 ,

! !

A Okay. The item that Rex was pointing to deals2:
!

| wi-h '.egetiations between Censumers and Ocw Chemical::
!

!

I Cemeanv, and it's referring to what Ocw wants : cf the::
I

!

25 | negeriations, and apparently wnnt Joe Temple perceives
I
i
I

| .4 {*"* 1 *
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Consumers wants. And Rex is saying, according to Durand's1 '
i
i

,

2 - notes, he wants Joe to be more specific in thet area. And

3 that's the context of the conversation. And I ead that as

4 saying --

5 Q Well, the first sentence is that Rex wanted Joe !

6 Temple to give him an outline that he wants -- that is, that

7 Joe wants -- to say.
I

8 , A Where are you now?
i

- 9 0 On page 11.

I
10 A Okay.

11 Q T*.en it says, " Milt pointed out that Joe has

'

12 a great reluctance to say anything."

i
13 A Okay, that's referring to this previous

r'
~

14 discussion about the negotiating positions of the parties,

15 what are Dow's minimun demands, and so forth, that are set

16 forth ir number-4 of the draft outline of Joe Temple's

17 | testimony of November 29 - I mean September 29.

18 So I think you have to read the whole thing.

19 They're talking about - Rex is talking about this particular1

|
I

20 thing, and he wants more detail en here. And I regard
I
,

21 Milt's reacticn is that Joe is going to be very rel" -"-
,

1 '
I

on gcing in 0 what :.e wants cut of the centract, what:: <

i

23 i his minimum demand:s a e, fallback position, and se forth.
!

| Q Ckay. Scw, when I reed '.n:cugh this, : ge24

25 a sense -hat Rex was a little frustrated with the Objections

i 4 - r , ,

C*T:t = .7CcC. | W.'t|CCC1, hCC.'
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1 ! that he was getting on his outline, and that he was kind
!

2 of saying, okay, tell me what jou want to say.
,

3 Now, of course, I recognize reading this from
_

4 the cold text it's impossible to get that feel, but is iti

5 possible that that was what he was doing?

6 i A I don't recall, and I can't speculate.

!

7 MR. ODiSTEAD: Do we need a break?
.

8 (Recess.);

9 MR. ODISTEAD: 13ack on the record.
'

'

i
i

10 i BY MR. ODISTEAD:
i

|

11 : Q Okay. If you will refer to Exhibit CC of

i

12 ! Midland Intervenors Exhibit 60, and if you want a reference
I

t
i

13 to the Durand notes it's at about par;e 15, and I'm not
n |D' 14 sure where it would be in your. notes --j ;

15 A Page 3. IV.A. on page 3 of my notes.,

i

!

16 ; Q -- Milt Wessel prepared a statement for Temple

|to read, is that correct? Or did he feel that it should be17 '

i

|18 filed, this writtan direct testimony?

19 A No. He prepared this statement. Iet me read |

20 my notes?

21 MR. CHARNCIT: This statement is the CC?

:: THE W m SS: Exhibit CC cf -- whatever it is...'

:: yes, tr.is is the 29th meeting. My reccliection is '- ' -i

j en this, but I wculd gather free this that this is scmething:J

i

25 j that "il prina.:ed for Jce to read..

;

I

I

n ~ r o n
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|

1 Now, I don't know at this point whether -- I
!

2 think by now we must -- I don't know, I'm a little confused

3 as to whether at this point we know we're going to go to
|
|

4 written testimony instead of oral testimony, or not. I

5 guess I'm unclear.

6 If I knew at what point we realized --

7 BY MR. OLMSTEAD:'

8 Q Look at the ncxt page of the Durand notes, on
|
'

9 page 16, down at the end of that big, long paragraph.
;

10 There are some dates in there,'

i

11 A okay. Yes. Then . if I recall correctly,. .

|

12 this was prepared for Joe to read from the stand when they

13 put him on the stand, with no written testimony filed
,

r' i

14 beforehand. This was when the hearing was going to be on

! the 5th, 6th and 7th, or sometime arou. ; tere.15

*s > Q My understanding is that Rex objected to this,
i

17 reading a statement liXe that. ,

18 A That's right. My notes say:

19 " Consumers' response is that they don't want !
i

!
|

20 him to speak such a piece starting off. Perhaps |
'

|
21 reserve it until later." .

.l

:2 '.' hen I cuess in a few minutes they decided they
i

:: I didn't want him to read it at all. That's frc= my nctes
i

fcfthe29th.24

:s Q The Du and .otes reflect that Rex seemed to feel
r

i

l

c4: - %'e=| =%c-::u. One
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1 that it would come out, but that the way for it to come out
,

i
i

2 was through Consumers objecting to its coming out.

'
3 A Where are you?

!

4 Q This big paragraph on page 16.

5 (Witness reviewing document.)

A Okay. I've read the statement on page 16 of6 -

7 Dave Durand's notes.
.

8 Q Now, as I get the flavor of this meeting, Rex

seemed to feel that the information that had been put in9 i

10 this draft statement that Milt Wessel had presented was'

i

11 going to come out at the hearing. Is that the impression

12 you had?

|

13 A In discuss.ng this particular thing?
'

i

,

. (~ % 1

14 | Q Right.
i

.-

15 A I can't recall. I can read what's in Dave's

16 notes, and I can read W1.at's in mine, and .'

. .
i

17 Q Well, did Milt show you that statement before
,

is you had this meeting?

19 A Before the 29th, or before we met with Mr.
, ,

i

:o Temple, which is |. . .

.

21 Q 3efore you met with -- well, let's take it one
;

i

22 | step at a time. Before you met with Mr. Temple on the
!

:3 | 29th'
I.
i

: ! Yes. I had seen it before that.n
l
I

-= ' n Had you seen it before ycu started meeting with

I

a r r e a
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!
,

1 Consumers Power on the 29th?

2 A I probably had, yes. I know I saw it before we

l/
'

3 talked to Joe, and I assume I saw it before the meeting.
t

4 Q Did you and Milt discuss it?

5 A He may have shown it to before the meeting and

1
6 said something like, you know, I'm going to give this to i,

,

i

7 Rex, or something. I just don't really recall.
'

8 I know I saw it before the meeting, and I'm
:

9 not sure at what point on that day he showed it to me or
:

10 how much we discussed it.
,

h'

11 0 Do you know why he felt it necessary to prepare

12 that?
i
, .
,

la A (Pause.)
r

j 14 i Q Or did you ask that something similar be

is ; prepared, or did you feel something like this had to be
i

16 prepared?

17 A No, that was Milt's idea, and I .I think. .

is it's --

19 C What concern o' either you or Milt -- ,

i

!

i

:o .T1. PC"*IR: Encuse me. I think he's just |
-

.

!

'
21 about to answer.

'

|

:: MR. II.MS' IAD : I'm scrrf. I was trf ng to helpi

'

:: hi : by asking the quest:.cn diff erently.

2: THI *rC"'NISS : This is s4*'"- 4- -'ture to tha:

:s i nuncer 4 that I referred to in -he first su:line o# Joe
i

9 P ! f
. c:: 7:: 'c1 CSe:c e: 1

1. !M:c.,
t
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1

1 Temple's testimony. There's =uch of the same language in
.

|

i

there.
.

!2 '

I
I/ 3 I don't know whether Rex is having another run

,

at Joe -- you know, we put that in the outline of testimony,4

|

5 they looked at that outline and it wasn't acceptable, and:

6 perhaps this is just M'lt trying again to make this kind

7 | Of statenent about the negotiations.

8 BY MR. OLMSTEAD:
1

I

9 ; O Did you and Milt have trouble with the outline

10 that Rex presented?

t

11 A The Cctober . . .

!

12 I Q The handwritten outline that we were looking at
.

13 i awhile aco, that's in the book there.
Ir i

14 ; A I don't think so. I think we wanted it
i

15 explained, what he wanted specifically for us to put down.

16 In that context. You know, what did he mean by this, and
,

I

17 what did he mean by that. And there was discussion onI

18 that. But I don't think . . .

19 O Okay. In terms of the outline that he had, if !
! :

1

20 you were to place that statement that Milt provided into i

I

:- that outline, where would it go?

:: j A : don't thi.k it was intended for that. It
i

:: i was intended for --
!

!

:: | 0 Ch, I thought that was what you said.
,

l

:s A Nc. This language is ve 7 simila to the languagei

|

|
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|
,

1 in the first outline that we gave to Consumers on 9-29,j

2 based on the telephone conve::sation between Bacon and
i

|
3 Wessel. '>

i

4 ) If you look at number 4 of that outline that

5 you. asked me some questions about earlier, that same

6 language is in there.

7 Q Okay.
,

8 So this wasn't an attempt to meet the objections

9 at this meeting that Rex had to that testimony?
i

10 A He never told us what his objections were. He

11 and Mr. Bacon arrived, I gave them a copy of it, th2y went

! into our library, they were there half an hour maybe, I12

i13 don't know. They came out, they said, you know, that's
!

(- ,

14 not the version we want.- This is the version we want of
i

15 the outline.
i

li And we never discussed -- I can't recall there
!

17 was ever much discussion about the first outline we
i

18 prepar3d.

19 Q How were relations'at that meeting? Were those;

20 tycical, er were they more strained than normal, in terms I

i

21 o# --

,

Well, I mean we were kind of on notice with a.. n
1
i

:3 i threatened litigatien. But I thcught it was a goed werking

:: meeting. I'd been ir a lot . ore acrimenicus meetings.
I

:5 0 Now, down at the bottem of = age 15, after

s
,, - ,

C::= UCC. rkCC*t:U. $CC.
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discussion of this bit of material that Mr. Wessel prepared,1

'

2 the statement appears that Joe wanted to know why one

3 couldn't just write it down, if one's words are what one

4 is.

|

5 Had he read that document that Mr. Wessel had'

.

6 prep ared?

7 A I can't recall. Milt may have read it in his

s presence. I think he read it. I don't know if he read
'

g it in Joe's presence or -- I know at one point he read it.

'

10 I don't know whether Joe was present or not. I remember
i

'

11 him reading it.

12 Q Well, as best as you can remember, what was

!

13 Joe Temple's concern at this noint?
i

- I
~

A He had to testify orally. He was going to be14
!

15 | put on the stand and asked sc=e kind of questions on direct
!

examination. And I think he wanted to write dcwn what16
i

17 his thoughts were, so he could just refer to them when he

,a testified.
,

t

19 O And then it says:

i

" Rex said he wasn't really interested .n Joe's i
.c ;

- !

words." |;1

,

.. ', So : guess what I'm trying to get at is, what --
,,

i

I was Rex wanting Joe to testify extemperanecusly?;;

!

A Yes, that's what he tcld him, was you're going::

{ to have to get en the stand, we're going to have direct:5
I

, e- , -

Sc:, c~: .7:::::! Rerc::c:1
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examination. I'm going to ask you questions, and then1 '

;

2 there's going to be cross-examination. f
1

i

3 ' O And was Rex concerned about having something

4 written down?

5 A I don't know what his concern was. My impression

6 was that Joe wanted to sunmarice his thoughts on some'.hing

he could refer to, and apparently Fex didn't want it.7 i

'
8 Q Okay.

9 Back on page 11, in the second paragraph, second

full paragraph of that page, second sentence, it's10 '
i

11 reported:

12 " Milt stated that he had the feeling that if'

.

13 | what is being asked for by Consumers is furnished,
,

r |
14 this would invite the Board to say that this is such

Ic ! a tenuous thing that this project should be put to

16 an end."

17 And then it says:'

18 "Judd reemphasized he still wanted to hear
,

|

19 chis inf ormation f rom Joe "'emple. "

20 And Milt points out that then he has a let of |
i

21 other creblems. |
|

~

22 | I assume that those lot of other problems go

I
*

22 back :: this conce- ~'- " "oth you and Milt shared ever

24 1 this fishing expediticn in:0 Ocw's internal discussiens
,

,

:5 i concerning the engeing centract negotiations. What ~'d

i

! , '- , , ,
; C.~t 't: Cal C,trCT|t"1, .Jr::,
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1 like to ask you about is the concern he's expressing, that

2 if the Board had this i.nformation that Consumers is asking

3 about, it was his belief - that is, Milt's belief -- that

4 the Board would find this to be too tenuous.

5 Do you have any recall of tnat discussion?

6 A Yes, I do.

7 Q What was your impression of what Milt's position

i
8 was there, and did you share it?'

9 A I guess I'd like to characterize it a little

10 differently, because I remember that part very vividly.,

11 In my opinion, during the course of the

12 | negotiatione there vas a certain amount of antipathy that
i

I

13 developed between Joe Temple and Judd Bacon. And I know

r
14 on one occasion Joe called Russ Youngdahl and talked about

( -

1 I

15 Judd's conduct in the negotiations, how he felt it was

'

16 affecting them.

!

17 i MR. CHARNOFF: These particular negotiations?

18 THE WITNESS: The negotiations preceding the

19 September 13 meeting. This preceded August. Sometime in

:o the spring sometime, I would guess. j

:3 My impression was that Judd perceived that, and !

:: | may have felt the same way about Joe. I don't knew. Su

| there was seme antagenism there.::

: This who'a 4--a--" ge was, to as, Judd trying

:s 0c find out for himscif what were Joe's perscnal reascns for

t
;

r ., -r ? g
|
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;

1

reaching some of the decisions that he had.

2 : I had perceived this earlier, whcn I talked with

3
Judd on the phone on the 17th. He was pressing, you know,

4
why did Joe decide that?

5
And we didn't want those two -- I guess I

6 shouldn't say "we" -- I didn't think there would be any

7 purpose to be served by Judd Bacon sitting there asking

8 Joe Temple what his reasons -- his personal reasons, not
'

i

9 those expressed to Paul Oref fice -- but his personal reasons
|'

10 about how he felt about Consumers and certain meriers of

11 the negotiating team. I didn't.see any purpose to be

12 served for Judd to hear that, because it involved him.
!

13 ! And that's what that interchange -- that's
-r- |

,

/ T
l' my recollection of that interchange. We didn't think it

,

!

15 was necessary for Judd to hear that,
i

16
Q Subsequently, later c., in the minutes, after

i

17 Judd was being excluded, when Rex and Dave Rosso talked

18 -

to Joe Temple, was part of the reason that you pushed for

'8 that due to this feeling that things would progress muc"
i
,

23
.

better if he weren't present, er was that s--4-~1y related

21 to the engoing centract negotiatiens? |
,

-,

A I guess I"
. . .

|23 0 Later cn in these meetings, Judd is excluced --

24 | A That's right.
1

.
O -- when Cave Rosso and Rex Renfrew discuss"

=-|::- ]eder:I depcite: Scc.1
and NCm w ca p e?O L, g?itgg?
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1 Teraple's testimony.

A That's right.

3 O And part'of the reason for that was hecause you
'

i

4 and Milt Wessel had pushed for such an arrangement?

i

5 A That's right.

6 Q And was pa -t of the reason you were pushing for

7 such an arrangement the fact that you didn't want this

'

8 information concerning Joe's feelings about Judd Bacon to

9 ccme out and degenerate into a discussion between Judd and

10 Joe on their personal relations?

11 A Okay. When we talked about Joe's personal

12 feelings - I think it was Rex and Dave, I'd have to look'

'

13 at the meeting notes -- anyway, Judd was excluded when Joe
t~c.s* 14 wasn't present. It was Milt and Dave and I and Rex --

, ,

15 Dave Durand, Rex Renfrow, Dave Rosso anc I.

1e That was one of the reasons. There were some

17 other concerns that Joe had, which I tL Mk are probably

18 referenced in Dave's notes -- but there were other concerns'

19 ' that we didn't think having Judd here would do any good
I
|

20 if we were ever going to negotiate again, or anything, in !

. |

:1 the future. ;

:: C Okay. Oid Joe Temple ever express to you, as.

|

:: | these preceedings =cved alcng 2nd it was clear that he was

21 going te have to cestify, any desire to be represented by

:s screene Other than Judd Eacen 2: the hearings, or any,

a
t

| , - , , a
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1 concern about whether Judd Bacon would be the lawyer

2 | examining him?

3 A I think he knew from the outset that it wasn't

going to be Judd Bacon, it was going to be Rex Renfrow.4
,

5 Q All righc.

6 However, that leaves me with the first part of

7 my question on that language on page ll, which was that

8 if Joe Temple says what Consumers is pushing him to say,

9 that the Board would say this is a tenuous thing, and the

10 project should be put to an end.
I

11 Leaving aside these negotiation problems, and

12 personality problems, was there a feeling on the part of
i

13 ' you er Milt Wessel that Lf the Midland Division information
i

r'. '

14 came to the fore, that the Board might find the deal too,

I =
;

15 tenuous?

16 ' A No, I don't think that's a proper characteriza-

17 tion. I think there are two separate thoughts there.

18 Go back to how that starts cut:

19 " Milt pointed out that Judd hid told Lee that

20 if Dow wanted out of the situation, then that would

i

21 be the end of the project. Milt stated that he had '

|
.

22 the feeling that if what is being asked for by
!.

22 ! Consumers Power is furnished, this wculd invite the
!

"24 3 Card 50 Say . . .

t

| Okay. It's hard to tell frem these notes, but my perception---25

- -- , , -c-~:: .*eret.:1 ::<:rct:::1, Sr::.'
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1 again, this gots back to - - these are listed as separate
,

2 paragraphs, like they're separate subjects, but I don't

3 think they are. I think this goes back to where we're
,

4 discussing Dow putting in another power house. Or ene of

5 the other alternatives is if we just s-i.d to Consumers

6 Power, we want to buy out of this thing. Tell us what o'u*
1

i

7 bill is, and we want to buy out.
,

'

8 In that context, if ,vu build a new power house
'

9 that affects the cost-benefit analysis. If you buy out

10 of thi.' thing vid build a new power house, that affects

11 the cost-benefit analysis.

12 And if that comes out that's a tenuous kind

13 of thing. That's the way I would interpret that,,

r. ,

14 ' O Okay. Let's take those rituations as making
s

, .

15 it a tenuous kind of thing.
!

is Was there a concern on the part of you and Milt

17 Wessel that if these alternatives ca:ne out, the Board would

18 suspend the construction permit, or find *he deal too

,
19 tenuous? |

!
20 A Yes, I think it would definitely affect it. |

.

21 My opinien was then and is now that it would have definitely'

:: affected the cost-benefit analysis. If we had said we

:3 I can't count en Censumers Powcr, and we're gcing to go cut
,

:: i and build a new pcwer house ;ust in case, then what's .he

.: ,surpose fsr naving the nuclear power twc-unit reacto Oneru?

s e--- i . ,

c- :: .?:re .::L :"::rcn:u. l.Inc.
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1 0 Yet this was something that was under fairly
,

2 serious consideration within the Dow Chemical Company?

,

| A it was something we were thinking of. What do3

!

4 ! we do if the nuclear plant is not built? Do we build a

5 conventional power house? Do we build gas turbine technol-

6 ogy, which is new? I mean there are a number of options.

7 Wheel power,

.

8 Q So even though at the time you weren't terribly'

9 familiar with NRC proceedings, now that you are you can

!

10 understand, I suppose, why one would want to bring Wat
i

11 out? -

|

12 MR. POTTER: Can I have that read back?
1

!
13 MR. oil 1 STEAD: I mean Rex and Judd are pushing

r
14 : to bring some information out that evidently concerns Milt

(
;

15 and you. Lot given the climate of the regulated industry
i

16 that the nuclear industry is, you can understand, I

17 : suppose, why they would feel that ought to ecme out?
i

18 MR. PO"""ER: Excuse me. That presupposes thati

19 we all understand that both Renfrow and Rosso We?.e operating
i
i

:o under that state of mind, and I'm not going to accept that. |
,

I

!21 MR. OLMSTEAD: Okay.
:

:: 3Y MR. O*MSCAD:,

I

:: i C Well, assuming that you knew at that time what
,

:4 i feu knew new abouu the Nuclear Regulate:y Oc=nission,

:s ! is da: the type of _hing that you think cught te have cece
I

4 y I ! p fC'':: .7CC.:| C .CC*:C1, s'."c
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1
. out?
I

2 ! A What I knew then is basically what I know now,
I

l
'

3 and that was 't had read the cost-benefit analysis from the

i

4 original construction hearing, and that talked about the

5 reason for the plant being in Midland, and some language,

6 in there that had to do with the transfer of a unit to
i

7 Palisades and cancellation of another one in a certain

'

8 event -- I've forgotten what it was. And I taink this was

- 9 brought out at one of the other meetings prior to this,

i

10 that we had with Consumers.

I
11 1 ':'he basis for the whole plant was the f act that

,

12 we're supplying you with steam, and the cost-benefit

|

analysis is based -- this was my perception -- on supplying13 '

!,.~

(' 14 the steam to Dow, as well as supplying electricity to

15 the net.

16 Well, if we went out and said, we're going to'

l ~i build our own power house, then in my opinion that would
i

18 '

affect the cost-benefit analysis.

19 Q Sut in your opinion, the alternative of building

20 your cwn pcwer house should have been in the environmental
.

21 report, isn't that correct?
,

22 A I c.uess veu : ve lost -.e there.j -

23 0 Well, Censumers asked you at some pcint : lock
|

:4 i a. their environmental reren that Onev vere submittinc as
!

05 a part of this remand proceeding?
!

c :: . c~-.7:.: :! cK:rcun.t. m:
a t * 1 p
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!

1 I A Yes.
.

2 Q was the alternative of your building yc tr own,

3 power house in that report?
i

i
4 | A I believe it was. I think . I'd want to look '. .

I

5 at it, but my recollection is that they put something in.

6 Q And in "our opinion did that environmental

7 report accurately reflect the Dow position on the alterna-
,

'

6 i tive to building its own power house?
!

9 A I think, if I recall, that was the only alterna--

10 tive that you could say was available at that time. New

i

i1 technology had not come along, and so forth,
t

12 I guess the point I'm trying to make is there's
.

t
|

13 a difference between saying that's the alternative, and
,

!,
~,

14 saying we're going te do it. You know, we've appropriated

i

|
the money, we have the engineering drawings, and we're15

i

16 starting to build it. Becaust we don't think Consumers is;

i

17 going to come on.

18 | That's almost a seif-fulfilling prophesy at that

Ooint.19 '
-

.

|
20 Q Okay. At that point had Ocw developed engineer- |

|-

21 ing drawings for its own power house? !
,

i
:: A They had scme studies done by Black & */eatc)

i

:: I as to the cost, and s o f - th .

:: Q And they had been exclcring this with o mer
,

!

05 I regulaterf agencies? They'd been asking questions abo ut this.?
;
i
i

1 F / 8
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1
A No.

i

2
_ Q They subsequently were asked questions about it,

3 weren't they?
,

i
4 + A Yes.

5
Q Okay. If you'd look at page 17, in the first

6 full paragraph there -- it's actually the second paragraph
t

7 I on the page, the sentence that I'm focusing on in particular

8 is the statement, the second from the end:

- 9 " Rex pointed out that he wocid rather Dow
.

:

10 ! err on the side of too much on their outline rather
li
i

11 than not enough."
I

l
12 ; Is that t.i accurate recording of what you

.

1
13

| understood to be what Rex was asking for?
!., ,

14
,

_ i A Well, I have a notation.mi my notes:,

15 "A discussion by Milt and..." this is on page!

16 3 of my notes, IV.b.3 --

17 "A discussion Milt and Rex over whether'

.:

la | it was really necessary for Dow to have to supply

19
. all this information."

l
i

23 2 don't know if this is the same point. . Mil:
,

I.

21 is saying it really wasn't called for, and Rex saying he

22 l thought it was really necessary.
!

t

23 j C And this is essantially talking about alternatives
i
!

2; i again, and how nuch inf er atien they' re going : need te

e=
i satas:y tne _oa-d.

. . .

r--
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I ! A Economic analysis, yes.

2 ' O This is an impression that I want to be very

i

3 ' careful about, because I do get this impression, which may

be affected by this underlying contract dispute in negotia-4

5 tions with Consumers: I

6 There are a number of instanc.es in these notes

7 where I get the impression that Rex Renfecw and Dave Rosso
.

are pushing for a lot more information or. economic alterna-8

~

9 tives and criteria for decision making +.han Dow seems

10 willing to provide.
i

11 ! Is that an accurate capture of the sense of
|
!

| these meetings?12

< .

I

13 i A They pushed for it, and we may have questioned
!

!
'

.

(" j
14 their need for it. Sut' there was no sensitivity about it.'

i

15 I think our economic analysis showed that the'

16 non-nuclear versus the nuclear -- at least from Dow's point

17 of view -- was rapidly reaching the point where the nuclear
:

18 we.s going to become more expensive to supply steam to Dow.'

19 The non-nuclear alternative would be cheaper to us than
i
I

20 buying steam from the nuclear power plant. !

|-

21 i' hat's what our data showed. That's what our !
!

i

2: recent analysis in October, after we get the new nt:.bers.

i

22 | frcm Censumers shcwed.
i
I

:2 1 And, again, at least en my part, there was e.

!

15 re .:ctance to vclunteer this stuff if it would later ccme,

3UUri o 2x,4 -- . m,::c :: !. ,
.m. :: .7:::~.:1 !r::. J4|
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1 back to haunt us in a litigation by Consumers.

I

2 O Okay. Understanding that, but once they asked !

|
3 for it, you hadn't volunteered it at that point, and my

.

4 concern about these discussions is that Milt seems to be
E indicating that he does not see the relevance of this to

what the Board is going to be doing. Did you share that?e

:

7 A I guess, to give you the sense of the meeting,
8 Milt was doing whatever he thought he was doing as trial

.

9 counsel in the meetings, and I was, you knew, concerned
10 with other things. I don't know what was in Milt's mind

i

11 at that point.
.

,

1

12 Q Did you feel these materials were relevant to
'

i

13
.

what the Board was going to be doing?
, i

; i 14 A I guess I didn't even reflect en it. They,

i

15 asked for it. There were ser e graphs thist Joe had, and I
16 gave them to them, I think right after that meeting, which
17 had those curves on them,

i

18 Q Could we look at page 3 of your notes, to where
19 you referred me? It says, " Milt saying it wasn't ret 2.ly
20 called for, Rex saying he thought it was really necessary.'

,

!21 And then Rex said, well, maybe -.:is is not going,
'

t

'
:: to be raised at this hearing. I assume that was the little
:: i hearing, er suspension hearing, but certainly would be

:

:: j catered at the big, big hearing. And ~ suppose that's
i

:5 { the remand p oceeding en the remand issues that the parties

4 c- i eCN * SCC"4 C CC*t:y, hy c,
I
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i

'

1 i thought would ccme subsequently?
i

2 A Yes, big hearing. That's what my notes here say.

3 I regard this whole conversation as, you know,

4 why do you want it kind of a thing, just not really pressing.

5 Because I think we talked about a lot of this infcrmatien I

with Consumers already, indicating where we thought we were6

7 g'.tting close to that line.'

g C Which line?'

g A The line where non-nuclear steam became cheaper

10 to pow than nuclear steam,t

t
1

Q But Rex and Dave didn't seem to mind that?
33

,

! A Mind what?1,., !

Q That you might be getting close to that line.
13

-

,

,

I They wanted the information anyway. -

( r. 14 t -

I

.

i

A N It later degenerated into a big fuss about'
.

15

the crice of coal, and escalation factors, and their
l o, -

t

suggesting that our nt=hers were wrong. But at that point,
37 ,

until they saw it, they didn't seem to have a.,y questior..3g

I

Later on, they did have a lot of questions about it. And39

that's where we got into all t'.e discussion about coal !,0.

fprices we used, the coal prices they used, the escalation,,
..

i

,, . facters for inflaticn, and all these things, wr' -n'.-
.. ,

|

is reflected in the notes..,

-. :

_. ! r. I don't wan: Oc belater the point, but : ' 70 ;.-.g
.-

I
_ 00. The informaticn that Rex _s asking for here :ieals w:.t.
.c.

.

.4 '~ l 9 R
Sc:.c:: * :: :! M:rc::::1. 7A7,
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1

,

1 economic alternatives, and the only re".2 relationship Onat
,

2 it has to the ongoing Consumers-Dow steam contract,

negotiations is this support clause which ";,. 'tidn't wanta

!

4 to breach. But it's alternatives to ncclear steam tnat

5 he's talking about, and he"s asking for information, anc

6 there's still a reluctance to provide all tnat information.

7 And the sense that I got out of it is that tne reason is,

\*

8 tnat there's a feeling, eitner on you- part or Mr. Wessel's

"

9 part that that information goes beyond what they neer* "o

10 I have to try the case.

11 ' Is that not correct?

12 ! A That doesn't reflect my feeling.
,

i

13 ! Q Okav.-
t

|a'

14 *A My feeling, again, was that this was a fishing
j }

.-

e.nedition thac was going on, and in this particular areaq
,

i

16 I wasn't all that concerned. But, you know, it was just,

17 what do you need it for?

18 Again, a large law firm from Chicago was there.

!

19 We'd been threatened with a lawsuit. And, you know, were j
:

20 they conducting discovery while using that clause in the i

|.

i

21 cent act to conduct discovery cr not? '

i

don't knew what was in their minds. But yo .-:: ;
I

I have to act in that manner. 3c, naturally, the question,::
i
;
,

what do you Want that for.24 i

!

:5 | It was in that 00nte::t that we were talking ahcut

y ~- , , -
C*T:! * .I.*2C~2i ciK :w: 3, ,qc,

w ascem cArmt. sTwsr- n 7A A
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1 these items.'

2 Later on, there was a lot more discussion, as I
,

!
3 ' indicated.

4 Q Right. We'11 get there, I hope,
i

5 MR. CHAP 2 TOFF: Today?

6 (Laughter.)
|

'l'

MR. R.MARIN: I was going to suggest, if you're
'

i
~ 8 going to go on to a new crea --

- 9 MR. CEARNC7F: Is that the end of that day?

10 MR. OLMSTEAD: No just a couple more questions.

11 Would you like ne to get to the end?

i

12 ; MR. CH132iOFF : Whatever you want. I just thought

13 if you were starting a new day, this wculd be a good ti:ne

.- |
14 to --

I )~
~~

15 MR. PO'"TER : Well, I want to caution you agai'..,
,

!

16 Mr. Nute has got a corraitment and he has to leave at 5:00.,

17 | MR. OLMSTEAD: Okay.

IR t SY MR. OLM;.,'"EAD :

19 Q Following the 9-29 meeting, did you have any
;

20 meetings intarnal to Ocw, or with Mr. Wessel or with other'

21 Dow personnel -- Mr. Temple - to discuss the sense of that i
;

!

:; meeting, and where you saw Dew going?
i

i

ge..ge a: .a a_,a -aa.: -_,-. .v =. . m. 2 -~~ c r v . -u
.. ~ u --

a

i

s4 .".r... ~. .u e . r i. . .e : ... , .

- . ...

,

t

..e _, _, , two tn'ngs. .siumber One, :his
..

,., n..e .. - -..r .:.: :. . , . -

:S ..

I
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is the 29th, and I don't know what day that fell on, but I'

k 2 had committed I believe, to get back to Rex by . . well,.

3 I can refer back to my notes on page -- the t.hird page of

4 my notes, numcer 4:'

5 " Start on Monday, 8:00 a.m., continue over on

6 Tuesday, have all backup dcscuments present, particu-

7 larly on first round."

~

8 I guess I'd vant to know whether that refers to

- 9 vhat we then thought was the start of the hearing in
I

10 . October, okay?

:

11 The point I'm trying to make is that at that

i
1; point I still think we thought we were going in October.,

,

i

13 ; Rex had asked me to come up with a much broader draft of
;

g .s t

14 testimony. So I would imagine the next few days I was
g )

,

k. /
'~

15 spending my tine just doing that, and I don't recall any

16 meetings where we . it down and had a long discussion abcut.
i

17 where we were going. I think I was really just hustling
,

18 trying to get that next draft together.

19 Q Okay.

20 I really an a: a goed stopping spot.
,

(
^

21 (Whereupon, at 5:C" p.m., the taking of the !
'

i

dercsiticn was cencluded.):: ,

r
-

:2 ; - - -

24 i
!

,=
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1 CERTIFICATE OF NOTARY PUBLIC

l j

2 )! i-

!I, [d/t_,._./.fh. [ h a notary public,!i 3 do
'

I
4 hereby certify that the witness whose tes timony appear:- |

|:)

5' herein, appeared before m'e and was duly sworn by me. .

I
,

6' Y|Aa / h bWJ
'

7e

|
Notary public in and for the>

1
8

/ &'. . L W 21 Ph . Ju .
(/ '

9 Mr Commission expires
i

t

10!
|

w:, .u. mc-

in Eem7 Public. Midland County, Michigts
II! My Cer:unission Ini es Aarast 3, Usa

i

(- 12|
;

I e !

13i'

l

14I CERTIFICATE OF COURT REPORTER

15
.

I

lo; I, William 2.Landon Court Reporu.c do,
,

i
17 herchy certify that the testit:.ony contained herein is a true .

!'

18] record of the testimony given by said witness, and I fr t::e:

19 certi fy that I am neither attorney nor co' ins e l for, related
,

20 i to or employed by any o f the par ties to the ac tion in w:st :';

I

21 I thi, 4tatement is taken; and further titu t 1 a.m not u

22 . reIative or an employ _e of any attorney or c o u n .: e L e pl oyet

23: by the parties hereto. or financiall: interested Ir "w
'

I

24 faction.
'

-7em at N eues,',c. g
2z, ,,____ erw :25

i,

'
Court In po ' ,e

308 347
.


