
P.O. Box 982 
El Paso, Texas 
79960-0982 
(915) 543-5711 

August 13, 2019 

U.S. Nuclear Regulatory Commission 
Attn: Document Control Desk 
Washington, DC 20555-0001 

References: Renewed License Nos. NPF-41, NPF-51 and NPF-74 (Docket Nos. 50-528, 50-
529, 50-530, and 72-44) (Palo Verde Units 1, 2, and 3, and Independent Spent 
Fuel Storage Facility) 

Subject: Application for Approval of Indirect Transfer of Control of Licenses 
Pursuant to 10 C.F.R. §§ 50.80 and 72.50 

Dear Sir or Madam, 

In accordance with Section 184 of the Atomic Energy Act, as amended (42 U.S.C. 
§ 2234, the “AEA”), 10 C.F.R. § 50.80 and 10 C.F.R. § 72.50, El Paso Electric Company 
(“EPE”) submits this application for Nuclear Regulatory Commission (“NRC”) consent to the 
indirect transfer of control of EPE’s possession only non-operating interests in Renewed Facility 
Operating License Nos. NPF-41, NPF-51 and NPF-74 for the Palo Verde Nuclear Generating 
Station, Units 1, 2, and 3 (“PVNGS”), as well as the general license for the PVNGS Independent 
Spent Fuel Storage Installation (“ISFSI”) (collectively the “NRC Licenses”), to IIF US Holding 
2 LP (“IIF US 2” and, together with EPE, the “Applicants”) as a result of a proposed transaction 
where IIF US 2 indirectly acquires 100% of the shares in EPE (the “Proposed Transaction”). 
Simplified organization charts showing the current and post-closing ownership structures are 
provided as Attachment 1 and Attachment 2, respectively, to the license transfer application 
included as Enclosure 3 (the “Application”). 

EPE currently owns a 15.8% tenant-in-common interest in, and holds possession-only 
rights in the NRC license with respect to, each of PVNGS Units 1, 2, and 3. Arizona Public 
Service Company (“APSC”), owns a 29.1% tenant-in-common interest in, and holds both 
operating and possession rights in the NRC license with respect to, each of PVNGS Units 1, 2, 
and 3.1 Pursuant to a Participation Agreement entered into in 1973 and amended multiple times 

1  Like EPE, the remaining tenant-in-common co-owners of PVNGS hold possession-only rights in the NRC 
Licenses for, and equal interests in each of, the PVNGS Units 1, 2, and 3.  These other possession-only tenant-
in-common owners and their respective ownership interests are:  Salt River Project Agricultural Improvement 
and Power District (17.49%); Southern California Edison Company (15.8%); Public Service Company of New 
Mexico (10.2%); Southern California Public Power Authority (5.91%); and Los Angeles Department of Water 
and Power (5.7%) (together with EPE, the “Possession-Only Co-Owners”). 
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since then (the “Participation Agreement”), APSC operates each of the PVNGS Units pursuant to 
the operating rights granted to it under the license of each PVNGS Unit. The Proposed 
Transaction implicates only an indirect upstream change in control over EPE’s possession-only 
rights in the NRC Licenses. The Proposed Transaction does not involve or implicate any change 
in EPE’s rights and obligations under the Participation Agreement or any of the NRC Licenses, 
nor does it implicate APSC’s or any other Possession-Only Co-Owners’ rights and obligations 
under the Participation Agreement or any of the NRC Licenses. 

Additional information pertaining to the Proposed Transaction, including information 
required under 10 C.F.R. § 50.80(b), is included in the enclosed Application. As the Application 
demonstrates, the Proposed Transaction will not: 

• implicate or affect the technical qualifications of APSC as the 
licensed operator of PVNGS Units 1, 2, and 3; 

• have any material adverse impact on EPE’s financial qualifications 
to hold its possession-only rights in PVNGS Units 1, 2, and 3; 

• affect decommissioning funding assurance for each of PVNGS 
Units 1, 2, and 3 or the ISFSI; or 

• result in foreign ownership, control or domination over EPE or any 
of the NRC Licenses or other PVNGS NRC licensees. 

In sum, the Proposed Transaction and indirect license transfers are not inimical to the 
common defense and security, do not include foreign ownership, control, or domination, and will 
not result in or cause any undue risk to the public health and safety. Further, no license 
amendments are required for the Proposed Transaction as the indirect transfer of EPE’s PVNGS 
NRC Licenses resulting from the Proposed Transaction makes no changes to any PVNGS Unit 
or its NRC licensees requiring conforming license amendments. 

In order to timely and fully realize the benefits of the Proposed Transaction, Applicants 
expect to consummate and close the Proposed Transaction in the first half of 2020. To meet that 
goal with sufficient time to prepare for closing, Applicants request the NRC review the 
Application and consent to the indirect transfer of control no later than February 1, 2020. 
Applicants further request that the NRC consent, when issued, be made immediately effective 
and permit closing of the Proposed Transaction at any time within one year of the date of NRC 
order approving the Proposed Transaction. Applicants are prepared to promptly and fully support 
the NRC’s review as necessary. 

There are certain other regulatory approvals and reviews in addition to the NRC’s which 
must be completed prior to closing of the Proposed Transaction. These include approval of the 
Proposed Transaction by the Federal Energy Regulatory Commission, the Public Utility 
Commission of Texas, the New Mexico Public Regulation Commission, the Federal 
Communications Commission, clearance under the Hart-Scott-Rodino Antitrust Improvements 
Act of 1976, and the consent of City Council of the City of El Paso, Texas. EPE must also make 
certain filings with the Securities and Exchange Commission. Applicants will timely inform the 
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NRC if there are any significant changes in the status of any other required approvals and of any 
other developments that have a material impact on the schedule for the closing of Proposed 
Transaction. Further, Applicants will timely inform the NRC staff of when closing of the 
Proposed Transaction will occur. 

There are no new regulatory commitments associated with the Application. 

In the event the NRC requires any additional information concerning the Application, 
please contact Nadia Powell at 915-543-2284, or by email at nadia.powell@epelectric.com. 

Service upon the Applicants of any notices, comments, hearing requests, intervention 
petitions, or other pleadings should be made to: 

For EPE: 

James A. Schichtl 
El Paso Electric Company 
Stanton Tower, 100 North Stanton Street 
El Paso, TX 79901 
tel: 915-521-4697 
email: james.schichtl@epelectric.com

Jason Kuzma 
Perkins Coie LLP 
10885 N.E. Fourth Street 
Suite 700 
Bellevue, WA 98004-5579 
tel: 425-635-1416 
email: jkuzma@perkinscoie.com

For IIF US 2: 

Amanda Wallace 
Sun Jupiter Holdings LLC  
277 Park Avenue, 35th Floor 
New York, NY 10172 
tel: 212-648-2241 
email: amanda.wallace@jpmorgan.com

Robert W. Warnement 
Skadden, Arps, Slate, Meagher, and Flom LLP 
1440 New York Avenue, NW  
Washington, DC 20005 
tel:  202-371-7507 
email: robert.warnement@skadden.com
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Further, please place the above individuals as well as the following individual on the NRC 
correspondence distribution for all correspondence related to the Application: 

Thomas N. Weber 
Arizona Public Service Company 
400 N. 5th Street 
Phoenix, AZ 85004 
tel: 623-383-5764 
email: thomas.n.weberlipaps.com  

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this t 2- day of August, 2019. 

Adrian J. Rodriguez 
Interim Chief Executive Of i r, General Counsel 
and Assistant Secretary 

Enclosure 1: Affirmation of EPE 

Enclosure 2: Affirmation of IIF US 2 

Enclosure 3: Application for Order Approving Indirect Transfer of Control of Renewed Facility 
Operating License Nos. NPF-41, NPF-51 and NPF-74 

cc: Scott Morris 
Regional Administrator, NRC Region IV 
U.S. Nuclear Regulatory Commission 

S. P. Lingam 
NRC NRR Project Manager, Palo Verde Nuclear Generating Station 
U.S. Nuclear Regulatory Commission 

M. O'Banion 
NRC NRR Project Manager 
U.S. Nuclear Regulatory Commission 

C. A. Peabody 
Senior Resident Inspector, Palo Verde Nuclear Generating Station 
U.S. Nuclear Regulatory Commission 
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Ho Nieh 
Director, Office of Nuclear Reactor Regulation 
U.S. Nuclear Regulatory Commission 

John W. Lubinski 
Director, Office of Nuclear Material Safety and Safeguards 
U.S. Nuclear Regulatory Commission 

Anita Ghosh Naber 
NRC Office of General Counsel 
U.S. Nuclear Regulatory Commission 



ENCLOSURE 1 

EPE AFFIRMATION



UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 

In the Matter of : 
License Nos. NPF-41, 51, and 74 

El Paso Electric Company Docket Nos. 50-228, 229, and 530 
Indirect License Transfer Docket No. 72-44 

AFFIRMATION 

I, Adrian J. Rodriguez, being duly sworn, hereby depose and state that I am the Interim Chief 
Executive Officer, General Counsel and Assistant Secretary of El Paso Electric Company ("EPE"); 
that I am duly authorized to sign and file with the Nuclear Regulatory Commission ("NRC") the 
enclosed application for consent to the indirect transfer of control of the NRC licenses for Palo 
Verde Nuclear Generating Station Units 1, 2, and 3, that I am familiar with the content thereof as 
it relates to El Paso Electric Company; and that the matters set forth therein are true and correct to 
the best of my knowledge and belief. 

STATE OF  MX S  

COUNTY OF  e\ ‘PA,v) ) 

Subscribed and sworn to me, a Notary Public, in and for the State of —114(0117  
this Liday of August, 2019. 

VALERIE J. PUGH 
My Notary ID # 10712464 
Expires December 9, 2020 

_  
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IIF US 2 AFFIRMATION 



Subscribed and sworn to me, a Notary Public, in and for the State of  itiSz4)  
this kirClay of August, 2019. 

UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 

In the Matter of : 
License Nos. NPF-41, 51, and 74 

El Paso Electric Company Docket Nos. 50-228, 229, and 530 
Indirect License Transfer Docket No. 72-44 

AFFIRMATION  

I, ANnkti,t) &oral-being duly sworn, hereby depose and state that I am an Authorized Signatory 
IIF US Holding 2 LP ("IIF US 2"); that I am duly authorized to sign and file with the Nuclear 
Regulatory Commission ("NRC") the enclosed application for consent to the indirect transfer of 
control of the NRC licenses for Palo Verde Nuclear Generating Station Units 1, 2, and 3, that I 
am familiar with the content thereof as it relates to IIF US 2; and that the matters set forth therein 
are true and correct to the best of my knowledge and belief. 

STATE OF  142-14-) ) 
) 

COUNTY OF /u `1 ) 

TRACEY MCALLISTER 
Notary Public, State of New York 

No. 4757802 
Qualified in Westchester County 
Term Expires iYue4-1 at. 2P-7-2- 

011""4111•04"~".":1"4,00".WW4.001.4",  

UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

In the Matter of: )
) License Nos. NPF-41, 51, and 74

El Paso Electric Company ) Docket Nos. 50-228, 229, and 530
Indirect License Transfer ) Docket No. 72-44

)

AFFIRMATION

I, being duly sworn, hereby depose and state that 1 am an Authorized Signatory
IIF US Holding 2 LP (“IIF US 2”); that I am duly authorized to sign and file with the Nuclear 
Regulatory Commission (“NRC”) the enclosed application for consent to the indirect transfer of 
control of the NRC licenses for Palo Verde Nuclear Generating Station Units 1, 2, and 3, that I 
am familiar with the content thereof as it relates to IIF US 2; and that the matters set forth therein 
are true and correct to the best of my knowledge and belief.

STATE OF 70to-

COUNTY OF Ai^

Subscribed and sworn to me, a Notary Public, in and for the State of '/a^
this/^fclay of August, 2019.

.V-



ENCLOSURE 3 

APPLICATION FOR ORDER APPROVING  
INDIRECT TRANSFER OF CONTROL OF  

RENEWED FACILITY OPERATING LICENSE 
NOS. NPF-41, NPF-51, AND NPF-74



UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 

In the Matter of : ) 
) License Nos. NPF-41, 51, and 74 

El Paso Electric Company ) Docket Nos. 50-228, 229, and 530 
Indirect License Transfer ) Docket No. 72-44 

) 

APPLICATION FOR ORDER APPROVING INDIRECT TRANSFER OF CONTROL OF  
RENEWED FACILITY OPERATING LICENSE NOS. NPF-41, NPF-51, AND NPF-74

I. INTRODUCTION

In accordance with Section 184 of the Atomic Energy Act, as amended (42 U.S.C. 
§ 2234, the “AEA”), 10 C.F.R. § 50.80 and 10 C.F.R. § 72.50, El Paso Electric Company 
(“EPE”) submits this application for Nuclear Regulatory Commission (“NRC”) consent to the 
indirect transfer of control of EPE’s possession only non-operating interests in Renewed Facility 
Operating License Nos. NPF-41, NPF-51 and NPF-74 for the Palo Verde Nuclear Generating 
Station, Units 1, 2, and 3 (“PVNGS”), as well as the general license for the PVNGS Independent 
Spent Fuel Storage Installation (“ISFSI”) (collectively the “NRC Licenses”), to IIF US Holding 
2 LP (“IIF US 2” together with EPE, the “Applicants”) as a result of a proposed transaction 
where IIF US 2 indirectly acquires 100% of the shares in EPE (the “Proposed Transaction”). 
Simplified organization charts showing the current and post-closing ownership structures are 
provided as Attachment 1 and Attachment 2, respectively, attached hereto. 

The Proposed Transaction is a straight-forward merger and acquisition transaction which 
will take place in accordance with that certain Agreement and Plan of Merger dated June 1, 
2019, by and among Sun Jupiter Holdings LLC (“Parent”), Sun Merger Inc. (“Merger Sub”), and 
EPE (the “Merger Agreement”). The Merger Agreement is attached hereto as Attachment 3. 
Pursuant to the Merger Agreement, Merger Sub, a wholly-owned subsidiary of Parent formed 
solely for the purpose of effecting the Proposed Transaction, will merge with and into EPE with 
EPE continuing as the surviving corporation. In consideration for the Proposed Transaction, 
shares held by shareholders in EPE immediately prior to the effective time of the merger effected 
by the Proposed Transaction will be cancelled and converted into the right to receive $68.25 in 
cash per share without interest. As a result of the Proposed Transaction, as of the closing date 
EPE will become a direct wholly-owned subsidiary of Parent and an indirect wholly-owned 
subsidiary of IIF US 2. 

EPE currently owns a 15.8% tenant-in-common interest in, and holds possession-only 
rights in the NRC license with respect to, each of PVNGS Units 1, 2, and 3. Arizona Public 
Service Company (“APSC”) owns a 29.1% tenant-in-common interest in, and holds both 
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operating and possession rights in the NRC Licenses with respect to, each of PVNGS Units 1, 2, 
and 3.2 Pursuant to a Participation Agreement entered into in 1973 and amended multiple times 
since then (the “Participation Agreement”), APSC operates each of the PVNGS Units pursuant to 
the operating rights granted to it under each NRC License. The Proposed Transaction implicates 
only an indirect upstream change in control over EPE’s possession-only rights in the NRC 
Licenses. The Proposed Transaction doesn’t involve or implicate any change in EPE’s rights and 
obligations under the Participation Agreement or any of the NRC Licenses nor does it implicate 
APSC’s or any other Possession-Only Co-Owners’ rights and obligations under the Participation 
Agreement or any of the NRC Licenses. 

Under the AEA and the NRC’s regulations issued thereunder, an NRC nuclear generating 
power plant licensee must seek and obtain prior NRC consent for the indirect transfer of its NRC 
licenses resulting from the transfer of control over the licensee in a merger. In reviewing a 
license transfer application, the NRC must find that the transfer is not inimical to the common 
defense and security, does not include foreign ownership, control, or domination, and will not 
result in or cause any undue risk to the public health and safety. In making these findings the 
NRC assesses, among other things, the transferee’s technical and financial qualifications to own 
and operate the nuclear facilities, whether there is assurance that adequate decommissioning 
funds will be available to safely decommission the facilities at the end of their useful lives, 
whether the transfer will result in foreign ownership, control or domination, and whether the 
transfer is otherwise consistent with the applicable provisions of laws, regulations and orders of 
the NRC. The NRC presumes financial qualifications for state rate-regulated electric utilities that 
are authorized to recover the costs and operating expenses of their nuclear facilities through 
state-approved rates. The NRC also permits state rate-regulated entities to provide 
decommissioning funding assurance through the use of external sinking funds. As demonstrated 
more fully below, the Proposed Transaction: 

• will not implicate or affect the technical qualifications of APSC as 
the licensed operator of PVNGS Units 1, 2, and 3; 

• will not alter EPE’s status as an electric utility or have any material 
adverse impact on EPE’s financial qualifications to hold its 
possession-only rights in PVNGS Units 1, 2, and 3; 

• will not alter EPE’s status as an electric utility or otherwise affect 
decommissioning funding assurance for each of PVNGS Units 1, 
2, and 3 or the ISFSI; 

2  Like EPE, the remaining tenant-in-common co-owners of PVNGS hold possession-only rights in the NRC 
license for, and equal interests in each of, the PVNGS Units 1, 2, and 3. These other possession-only tenant-in-
common owners and their respective ownership interests are: Salt River Project Agricultural Improvement and 
Power District (17.49%); Southern California Edison Company (15.8%); Public Service Company of New 
Mexico (10.2%); Southern California Public Power Authority (5.91%); and Los Angeles Department of Water 
and Power (5.7%) (together with EPE, the “Possession-Only Co-Owners”). 
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• will not result in foreign ownership, control or domination over 
EPE or any of the NRC Licenses or other PVNGS NRC licensees;3

and 

• is otherwise consistent with the applicable provisions of laws, 
regulations and orders of the NRC. 

In sum, the Proposed Transaction and indirect license transfers of the NRC Licenses 
resulting from the Proposed Transaction are not inimical to the common defense and security, do 
not include foreign ownership, control, or domination, and will not result in or cause any undue 
risk to the public health and safety. Further, no license amendments are required for the Proposed 
Transaction. Accordingly, Applicants respectfully request NRC consent to the indirect transfer of 
the NRC Licenses as requested herein and the issuance of an order approving such transfer on or 
before February 1, 2020. 

II. STATEMENT OF PURPOSE OF THE TRANSFERS AND NATURE OF THE 
PROPOSED TRANSACTION MAKING THE TRANSFERS NECESSARY OR 
DESIRABLE

The purpose of the Proposed Transaction is for IIF US 2 to take private ownership of 
EPE, provide value to the current public shareholders of EPE, and enhance the long-term 
business prospects of EPE. The Proposed Transaction does not involve any changes in EPE’s 
generating facilities or their operation, including PVNGS Units 1, 2, and 3. The Proposed 
Transaction simply replaces public shareholders of EPE with private ownership of EPE by IIF 
US 2 through Parent. 

III. SUPPORTING INFORMATION

A. General Information Regarding EPE 

1. Name and Address 

El Paso Electric Company 
Stanton Tower 
100 North Stanton Street 
El Paso, Texas 79901 

2. Description of Business 

EPE, a Texas corporation, is a public utility engaged in the generation, transmission and 
distribution of electricity in an area of approximately 10,000 square miles in west Texas and 
southern New Mexico. EPE also serves a full requirements wholesale customer in Texas. EPE 

3  While the limited partnership interests in IIF US 2 are geographically broadly held, we note that: (i) such 
limited partnership interests are passive and convey no ability to the limited partners to direct the management 
or control the activities of IIF US 2 or its subsidiaries; and (ii) no limited partner of IIF US 2 holds 10% or more 
of the limited partnership interests in IIF US 2, either individually or in the aggregate with its affiliates.  
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owns or has significant ownership interests in several electrical generating facilities providing it 
with a net dependable generating capacity of approximately 2,085 megawatts, including its 
15.8% interests in PVNGS Units 1, 2 and 3. 

As of June 2019, EPE serves approximately 429,000 residential, commercial, industrial, 
public authority and wholesale customers and distributes electricity to retail customers 
principally in El Paso, Texas and Las Cruces, New Mexico. In addition, EPE’s wholesale sales 
include sales for resale to other electric utilities and power marketers. Principal industrial, public 
authority and other large retail customers of EPE include U.S. military installations, such as Fort 
Bliss in Texas and White Sands Missile Range and Holloman Air Force Base in New Mexico, an 
oil refinery, several medical centers, two large universities and a steel production facility. 

3. Organization and Management 

The following are the current Board of Directors of EPE (all are U.S. citizens): 

• Paul M. Barbas 
• James W. Cicconi 
• Edward Escudero (Vice Chairman) 
• Raymond Palacios Jr. 
• Adrian J. Rodriguez 
• Eric B. Siegel 
• Stephen N. Wertheimer 
• Charles A. Yamarone (Chairman) 

The following are the current principal officers of EPE (all U.S. citizens): 

• Adrian J. Rodriguez, Interim Chief Executive Officer, General 
Counsel and Assistant Secretary 

• Nathan T. Hirschi, Senior Vice President and Chief Financial 
Officer 

• Elaina L. Ball, Senior Vice President and Interim Chief Operating 
Officer 

• Steven T. Buraczyk, Senior Vice President, Operations 
• Rocky R. Miracle, Senior Vice President, Corporate Development 

and Chief Compliance Officer 

As of immediately prior to the effective time of the merger effected by the Proposed 
Transaction, it is expected that the current principal officers will remain in their current 
positions. Applicants commit to notify the NRC in writing in the event this expectation changes 
prior to closing and such notification will include the names, citizenship, and position of changed 
officers post-close when they are identified but in any event no later than 30 business days prior 
to closing of the Proposed Transaction. 

As of immediately prior to the effective time of the merger effected by the Proposed 
Transaction, the directors of EPE are expected to resign except as otherwise may be determined 
by Parent. The composition of EPE’s post-closing Board is not yet known. In accordance with 
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commitments from Parent to be included in EPE’s initial applications to the Public Utility 
Commission of Texas (“PUCT”) and the New Mexico Public Regulation Commission 
(“NMPRC”) and in EPE’s agreement with the City Council of the City El Paso, Texas, (the “City 
of El Paso”), EPE’s post-closing Board is expected to be comprised of ten directors, of which 
one will be EPE’s Chief Executive Officer, two will be Parent representatives, and the remaining 
seven, including the board’s Chairperson, will satisfy the definition of “independent directors” 
for purposes of the rules of the New York Stock Exchange. Of the seven independent directors, 
at least two will reside within EPE’s service territory and at least two will be individuals that 
either served on EPE’s Board immediately prior to the effective time, are local El Paso 
business/community leaders, or are from a university within the Company’s service territory. All 
board members immediately following closing are currently expected to be U.S. citizens. 
Applicants commit to notify the NRC in writing of the names and citizenship of post-close 
directors of EPE when they are identified but in any event no later than 30 business days prior to 
closing of the Proposed Transaction. 

B. General Information Regarding IIF US 2 

1. Name and Address 

IIF US Holding 2 LP 
277 Park Avenue, 35th Floor 
New York, NY 10172 

2. Description of Business 

IIF US 2, a limited partnership organized under the laws of the state of Delaware, is a 
private, open-ended infrastructure investment vehicle. IIF US 2’s investments are generally 
focused on U.S. based companies that provide essential services, such as energy, water, and 
transportation, to local communities either under a regulatory construct or long-term contracts. 

IIF US 2 owns (i) a gas distribution company providing services in Arkansas, Colorado, 
Maine and Missouri, (ii) a water and waste water company providing services in California, 
Texas, South Carolina, Alabama, and Oregon, (iii) a liquid bulk storage company providing 
services in Louisiana and Georgia, and (iv) wind and solar electric generating facilities 
throughout the US.  

3. Organization and Management 

IIF US 2 is an infrastructure investment fund managed and controlled by its general 
partner, IIF US Holding 2 GP, LLC (“IIF US 2 GP”). IIF US 2’s limited partners constitute the 
investors providing capital for IIF US 2’s activities. IIF US 2’s limited partners are passive and 
do not have the ability to direct the management or control of IIF US 2 or any of its subsidiaries. 
IIF US 2 GP is a general partner formed under the laws of the state of Delaware. IIF US 2 GP is 
owned and controlled by three private individuals each of whom is a U.S. citizen (the “IIF US 2 
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GP Owners”). The IIF US 2 GP Owners are: Rita J. Sallis, Christopher Ward, and Dennis 
Clarke.4

C. General Information Regarding IIF Sun Jupiter Holdings LLC 

1. Name and Address 

IIF Sun Jupiter Holdings LLC 
277 Park Avenue, 35th Floor 
New York, NY 10172 

2. Description of Business 

IIF Sun Jupiter Holdings LLC (“IIF Sun Jupiter Holdings”) is a newly formed Delaware 
limited liability company and a wholly-owned subsidiary of IIF US 2 formed solely for the 
purpose of being the general partner of IIF Sun Jupiter Ultimate Holdings LP (“Sun Jupiter 
Ultimate Holdings”). IIF Sun Jupiter Holdings conducts no other business activities other than 
being the general partner of Sun Jupiter Ultimate Holdings LP.  

3. Organization and Management 

IIF Sun Jupiter Holdings’ sole member is IIF US 2. As discussed above, IIF US 2 is 
controlled by IIF US 2 GP which is owned and controlled by the IIF US 2 GP Owners. 

D. General Information Regarding IIF Sun Jupiter Ultimate Holdings LP 

1. Name and Address 

IIF Sun Jupiter Ultimate Holdings LP 
277 Park Avenue, 35th Floor 
New York, NY 10172 

2. Description of Business 

Sun Jupiter Ultimate Holdings is a newly formed Delaware limited partnership. Sun 
Jupiter Ultimate Holdings was formed solely for the purpose of owning Sun Jupiter Topco LLC 
(“Sun Jupiter Topco”) and completing the Proposed Transaction. Sun Jupiter Ultimate Holdings 
conducts no other business activities other than its ownership of Sun Jupiter Topco.  

4  Dennis Clarke has notified the other two IIF US 2 GP Owners of his desire to resign from being an IIF US 2 GP 
Owner by December 31, 2019. As a result, the IIF US 2 GP Owners are presently seeking a replacement 
candidate. In the event Dennis Clarke is replaced as an IIF US 2 GP Owner during the pendency of this 
Application, the Applicants commit to notify the NRC in writing of the name and citizenship (expected to be 
U.S.) of the replacement IIF US 2 GP Owner when they are identified but in no event later than 30 business 
days prior to the closing of the Proposed Transaction. Further, in the event a replacement IIF US 2 GP Owner 
for Dennis Clarke is not identified until after the closing of the Proposed Transaction, Applicants will seek and 
obtain all necessary approvals, including that of the NRC to the extent it may be required, prior to the 
replacement candidate becoming a IIF US 2 GP Owner.  
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3. Organization and Management 

Sun Jupiter Ultimate Holdings’ is controlled by its general partner IIF Sun Jupiter 
Holdings. IIF US 2 owns 100% of the limited partnership interests in Sun Jupiter Ultimate 
Holdings. As discussed above, IIF Sun Jupiter Holdings is owned and controlled by IIF US 2, IIF 
US 2 is controlled by its general partner IIF US 2 GP, and IIF US 2 GP is owned and controlled 
by the IIF US 2 GP Owners. 

E. General Information Regarding Sun Jupiter Topco LLC 

1. Name and Address 

Sun Jupiter Topco LLC 
277 Park Avenue, 35th Floor 
New York, NY 10172 

2. Description of Business 

Sun Jupiter Topco is a newly formed Delaware limited liability company and a wholly-
owned subsidiary of IIF Sun Jupiter Ultimate Holdings formed solely for the purpose of owning 
Sun Jupiter Parent LLC (“Sun Jupiter Parent”) and completing the Proposed Transaction. Sun 
Jupiter Topco conducts no other business activities other than its ownership of Sun Jupiter 
Parent.  

3. Organization and Management 

Sun Jupiter Topco’s sole member is Sun Jupiter Ultimate Holdings. As discussed above, 
Sun Jupiter Ultimate Holdings is controlled by it general partner IIF Sun Jupiter Holdings, IIF 
Sun Jupiter Holdings is owned and controlled by IIF US 2, IIF US 2 is controlled by its general 
partner IIF US 2 GP, and IIF US 2 GP is owned and controlled by the IIF US 2 GP Owners. 

F. General Information Regarding Sun Jupiter Parent LLC 

1. Name and Address 

Sun Jupiter Parent LLC 
277 Park Avenue, 35th Floor 
New York, NY 10172 

2. Description of Business 

Sun Jupiter Parent is a newly formed Delaware limited liability company and a wholly-
owned subsidiary of Sun Jupiter Topco formed solely for the purpose of owning Parent and 
completing the Proposed Transaction. Sun Jupiter Parent conducts no other business activities 
other than its ownership of Parent.  
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3. Organization and Management 

Sun Jupiter Parent’s sole member is Sun Jupiter Topco. As discussed above, Sun Jupiter 
Topco is owned and controlled by Sun Jupiter Ultimate Holdings, Sun Jupiter Ultimate Holdings 
is controlled by it general partner IIF Sun Jupiter Holdings, IIF Sun Jupiter Holdings is owned 
and controlled by IIF US 2, IIF US 2 is controlled by its general partner IIF US 2 GP, and IIF US 
2 GP is owned and controlled by the IIF US 2 GP Owners. 

G. General Information Regarding Parent 

1. Name and Address 

Sun Jupiter Holdings LLC 
277 Park Avenue, 35th Floor 
New York, NY 10172 

2. Description of Business 

Parent is a newly formed Delaware limited liability company and a wholly-owned 
subsidiary of Sun Jupiter Parent formed solely for the purpose of entering into the Merger 
Agreement and completing the Proposed Transaction. Parent conducts no other business 
activities other than its ownership of Merger Sub, and post-closing of the Proposed Transaction, 
EPE.  

3. Organization and Management 

Parent’s sole member is Sun Jupiter Parent. As discussed above, Sun Jupiter Parent is 
owned and controlled by its sole member Sun Jupiter Topco, Sun Jupiter Topco is owned and 
controlled by its sole member Sun Jupiter Ultimate Holdings, Sun Jupiter Ultimate Holdings is 
controlled by its general partner IIF Sun Jupiter Holdings, IIF Sun Jupiter Holdings is owned and 
controlled by its sole member IIF US 2, IIF US 2 is controlled by its general partner IIF US 2 
GP, and IIF US 2 GP is owned and controlled by the IIF US 2 GP Owners. 

H. General Information Regarding Merger Sub 

1. Name and Address 

Sun Merger Sub Inc. 
277 Park Avenue, 35th Floor 
New York, NY 10172  

2. Description of Business 

Merger Sub is a Texas corporation newly formed by Parent solely for the purpose of 
entering into the Merger Agreement and completing the Proposed Transaction. Merger Sub is a 
wholly-owned subsidiary of Parent and has not engaged in any business except for activities 
incidental to its formation and as contemplated by the Merger Agreement. Subject to the terms of 



9 

the Merger Agreement, upon the completion of the merger, Merger Sub will cease to exist and 
EPE will continue as the surviving corporation.  

3. Organization and Management 

Merger Sub is a wholly-owned subsidiary of Parent. As discussed above, Parent’s sole 
member is Sun Jupiter Parent, Sun Jupiter Parent is owned and controlled by its sole member 
Sun Jupiter Topco, Sun Jupiter Topco is owned and controlled by its sole member Sun Jupiter 
Ultimate Holdings, Sun Jupiter Ultimate Holdings is controlled by its general partner IIF Sun 
Jupiter Holdings, IIF Sun Jupiter Holdings is owned and controlled by its sole member IIF US 2, 
IIF US 2 is controlled by its general partner IIF US 2 GP, and IIF US 2 GP is owned and 
controlled by the IIF US 2 GP Owners. Following closing of the Proposed Transaction Merger 
Sub will cease to exist. 

IV. FOREIGN OWNERSHIP OR CONTROL

The Proposed Transaction will not result in EPE or its interests in PVNGS Units 1, 2, or 
3, and their NRC Licenses becoming owned, controlled, or dominated by an alien, foreign 
corporation or a foreign government. As demonstrated above, following closing of the Proposed 
Transaction EPE will retain its own board of directors and principal officers all of whom are 
currently expected to be U.S. citizens. Further, all of EPE’s upstream owners will be U.S. entities 
controlled by U. S citizens that are ultimately controlled by the IIF US 2 GP Owners, all of 
whom are U.S. citizens. 

V. TECHNICAL QUALIFICATIONS

APSC owns a 29.1% tenant-in-common interest in, and holds both operating and 
possession rights in the NRC license with respect to, each of PVNGS Units 1, 2, and 3. Pursuant 
to the Participation Agreement, APSC operates each of the PVNGS Units pursuant to the 
operating rights granted to it under each PVNGS Unit’s respective NRC License. Following 
closing of the Proposed Transaction, APSC will continue to operate each of PVNGS Units 1, 2, 
and 3, pursuant to the Participation Agreement and its PVNGS NRC Licenses, and its rights and 
obligations with respect thereto are unaffected by the Proposed Transaction. More particularly, 
the Proposed Transaction will not require any change in APSC’s management or staffing of its 
nuclear organization or procedures or have any effect whatsoever on APSC’s technical 
qualifications to operate PVNGS Units 1, 2, and 3 pursuant to the Participation Agreement and 
its PVNGS NRC Licenses. Further, APSC’s nuclear organization will continue to have clear and 
direct lines of responsibility and authority, which will be unaffected by the Proposed 
Transaction. 

VI. FINANCIAL QUALIFICATIONS

After closing of the Proposed Transaction, EPE will continue to generate, transmit and 
distribute electricity to ratepayers and recover its costs for such activities through rates 
authorized by the PUCT, the NMPRC, and the Federal Energy Regulatory Commission 
(“FERC”). Accordingly, following closing of the Proposed Transaction (i) EPE will continue to 
meet the definition of “electric utility” set forth in 10 C.F.R. § 50.2, and (ii) EPE’s financial 
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qualifications are presumed under 10 C.F.R. § 50.33(f) and no specific demonstration of 
financial qualifications is required. 

VII. DECOMMISSIONING FUNDING ASSURANCE

The Proposed Transaction will have no effect on the decommissioning funding assurance 
currently in place for PVNGS Units 1, 2, and 3. Information regarding the status of funding for 
PVNGS Units 1, 2, and 3, as of December 31, 2018 has been reported to the NRC in accordance 
with 10 C.F.R. § 50.75(f)(1) on March 29, 2019.5 Funding levels in the decommissioning trust 
funds for each of PVNGS Units 1, 2, and 3, are currently in full compliance with 10 C.F.R. 
§ 50.75. Post-closing of the Proposed Transaction, EPE will (i) continue to maintain its existing 
decommissioning trust funds segregated from its assets and outside its administrative control in 
accordance with the requirements of 10 C.F.R. § 50.75(e)(1), (ii) remain responsible for the 
decommissioning liabilities associated with its ownership interests in PVNGS Units 1, 2, and 3, 
and (iii) continue to fund its decommissioning trusts through rates authorized by the PUCT, 
NMPRC, and FERC, as applicable, and in accordance with 10 C.F.R. § 50.75. 

VIII. PRICE-ANDERSON INDEMNITY AND NUCLEAR INSURANCE

The indirect transfer of the PVNGS NRC Licenses resulting from the Proposed 
Transaction will have no effect on the existing Price-Anderson indemnity or the nuclear 
insurance (property and liability) for PVNGS. APSC, on behalf of itself and as agent for EPE 
and each of the other PVNGS Possession-Only Co-Owners, will continue to maintain the 
required nuclear property damage insurance coverage pursuant to 10 C.F.R. § 50.54(w) and 
nuclear liability insurance pursuant to Section 170 of the AEA and 10 C.F.R. Part 140. Annual 
reporting by APSC, on behalf of itself and as agent for EPE and each of the other Possession-
Only Co-Owners, in compliance with 10 C.F.R. § 140.21 provides reasonable assurance of 
EPE’s ongoing ability to pay its share of any annual retrospective premium. As the Proposed 
Transaction does not result in any change to EPE or any other Possession-Only Co-Owner 
licensee, no revisions to the indemnity agreements for PVNGS Units 1, 2, or 3 are required. 

IX. ANTITRUST INFORMATION

The NRC has found that antitrust reviews of post-operating license transfer applications 
are neither required nor authorized by the AEA. Final Rule, Antitrust Review Authority: 
Clarification, 65 Fed. Reg. 44,649 (July 19, 2000); see also Kansas Gas and Electric Co. (Wolf 
Creek Generating Station, Unit 1), CLI-99-19, 49 NRC 441 (1999). Accordingly, no antitrust 
review is required with respect to the indirect transfers of control that would result from the 
proposed acquisition. 

5  The ADAMS accession number for the PVNGS Consolidated Funding Status report is ML19088A281; this 
document is non-public. 
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X. RESTRICTED DATA AND CLASSIFIED NATIONAL SECURITY INFORMATION

This Application for consent to the indirect transfer resulting from the Proposed 
Transaction does not contain any Restricted Data or Classified National Security Information (as 
such term is defined under the AEA and the NRC’s implementing regulations thereunder) and 
does not involve any change in access to such Restricted Data or National Security Information. 
Existing restrictions on access to Restricted Data and Classified National Security Information 
pertaining to PVNGS and EPE’s possession-only NRC License rights with respect thereto are 
unaffected by the Proposed Transaction. 

XI. ENVIRONMENTAL CONSIDERATIONS

This Application for the indirect transfer of control over the PVNGS NRC License 
resulting from the Proposed Transaction is exempt from environmental review because it falls 
within the categorical exclusion established under the Commission’s regulations at 10 C.F.R. 
§ 51.22(c)(21) which excludes from environmental review “[a]pprovals of direct or indirect 
license transfers of any license issued by the NRC and any associated amendments required to 
reflect the approval of a direct or indirect transfer of an NRC license.” 

XII. CONFORMING LICENSE AMENDMENTS

The indirect transfer of EPE’s PVNGS NRC Licenses resulting from the Proposed 
Transaction makes no changes to any PVNGS Unit or its NRC licensees requiring conforming 
license amendments. 

XIII. REGULATORY COMMITMENTS

There are no new regulatory commitments associated with the Proposed Transaction. 

XIV. STATE CONSULTATION; OTHER REQUIRED APPROVALS

The Proposed Transaction is subject to other required regulatory approvals in addition to 
the NRC’s. These include approval of the Proposed Transaction by the FERC, the PUCT, the 
NMPRC, and the Federal Communications Commission, clearance under the Hart-Scott-Rodino 
Antitrust Improvements Act of 1976, and the consent of the City of El Paso. EPE must also make 
certain filings with the Securities and Exchange Commission. EPE will timely inform the NRC if 
there are any significant changes in the status of any other required approvals and of any other 
developments that have a material impact on the schedule for the closing of Proposed 
Transaction. Further, Applicants will timely inform the NRC staff of when closing of the 
Proposed Transaction will occur. 

XV. EFFECTIVE DATE

Applicants respectfully request that the NRC complete their review of this Application 
and consent to indirect transfer resulting from the Proposed Transaction as expeditiously as 
possible. In order to timely and fully realize the benefits of the Proposed Transaction, Applicants 
expect to consummate and close the Proposed Transaction in the first half of 2020. To meet that 
goal with sufficient time to prepare for closing, Applicants request the NRC review the 
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Application and consent to the indirect transfer of control no later than February 1, 2020. 
Applicants further request that the NRC order approving the Proposed Transaction, when issued, 
be made immediately effective and permit closing of the Proposed Transaction at any time 
within one year of the date of issuance of the NRC order. Applicants are prepared to promptly 
and fully support the NRC’s review as necessary. 

XVI. CONCLUSION

As demonstrated above, the indirect license transfers resulting from the Proposed 
Transaction will be consistent with the requirements of the AEA and NRC’s regulations and 
regulatory guidance promulgated thereunder. More particularly, the indirect transfers of control 
over the PVNGS NRC Licenses resulting from the Proposed Transaction will not be inimical to 
the common defense and security, do not involve foreign ownership, control, or domination, and, 
will not result in or cause any undue risk to the public health and safety. Accordingly, Applicants 
request that the NRC consent to the Proposed Transaction in accordance with Section 184 of the 
AEA and 10 C.F.R. § 50.80. 
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AGREEMENT AND PLAN OF MERGER 

This AGREEMENT AND PLAN OF MERGER (this “Agreement”), dated as of June 1, 

2019, is by and among El Paso Electric Company, a Texas corporation (the “Company”), Sun 

Jupiter Holdings LLC, a Delaware limited liability company (the “Parent”), and Sun Merger Sub 

Inc., a Texas corporation and wholly owned subsidiary of Parent (“Merger Sub” and, together 

with the Company and Parent, the “Parties”). 

RECITALS 

WHEREAS, the Parties intend that, upon the terms and subject to the conditions set forth 

herein, at the Effective Time, Merger Sub will merge with and into the Company, with the 

Company surviving such merger (the “Merger”), in accordance with the Texas Business 

Organizations Code (the “TBOC”); 

WHEREAS, the board of directors of the Company (the “Company Board”) has 

unanimously (a) determined that it is in the best interests of the Company and its shareholders, 

and has declared it advisable, for the Company to enter into this Agreement and to consummate 

the transactions contemplated hereby, including the Merger, (b) adopted and approved this 

Agreement and approved the Company’s execution, delivery and performance of this Agreement 

and the consummation of the transactions contemplated hereby, including the Merger, upon the 

terms and subject to the conditions set forth herein, in accordance with the TBOC, and 

(c) resolved to recommend the approval of the transactions contemplated hereby, including the 

Merger, to the Company’s shareholders and directed that this Agreement be submitted to the 

Company’s shareholders for approval at a duly held meeting of such shareholders for such 

purpose in accordance with the TBOC; 

WHEREAS, the sole member of Parent has (a) determined that it is in the best interests 

of Parent and its member, and has declared it advisable, for Parent to enter into this Agreement 

and to consummate the transactions contemplated hereby and (b) adopted and approved this 

Agreement and approved Parent’s execution, delivery and performance of this Agreement and 

the consummation of the transactions contemplated hereby upon the terms and subject to the 

conditions set forth herein, in accordance with the Delaware Limited Liability Company Act;  

WHEREAS, the board of directors of Merger Sub has unanimously (a) determined that it 

is in the best interests of Merger Sub, and has declared it advisable, for Merger Sub to enter into 

this Agreement and to consummate the transactions contemplated hereby, including the Merger, 

(b) adopted and approved this Agreement and approved Merger Sub’s execution, delivery and 

performance of this Agreement and the consummation of the transactions contemplated hereby, 

including the Merger, upon the terms and subject to the conditions set forth herein, in accordance 

with the TBOC, and (c) resolved to recommend the approval of the transactions contemplated 

hereby, including the Merger, to Parent, as the sole shareholder of Merger Sub, and directed that 

this Agreement be submitted to Parent for approval in accordance with the TBOC; 

WHEREAS, concurrently with the execution of this Agreement, and as a condition to the 

willingness of the Company to enter into this Agreement, IIF US Holding 2 LP, a Delaware 

limited partnership and an Affiliate of Parent and Merger Sub (the “Sponsor”), has entered into 
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an Equity Commitment Agreement, dated as of the date hereof (the “Equity Commitment 

Agreement”), pursuant to which the Sponsor has agreed to provide funding to the Parent in the 

circumstances set forth therein;  

WHEREAS, Parent has approved this Agreement and the transactions contemplated 

hereby by written consent in its capacity as the sole shareholder of Merger Sub; and 

WHEREAS, the Company, Parent and Merger Sub desire to make certain 

representations, warranties, covenants and agreements specified herein in connection with this 

Agreement. 

NOW, THEREFORE, in consideration of the foregoing and the representations, 

warranties, covenants and agreements set forth herein, and subject to the conditions set forth 

herein, and each intending to be legally bound hereby, the Parties agree as follows: 

ARTICLE I 

 

THE MERGER 

SECTION 1.01 The Merger.  At the Effective Time, upon the terms and subject to 

the conditions set forth herein, and in accordance with the relevant provisions of the TBOC, 

Merger Sub shall be merged with and into the Company, and the separate corporate existence of 

Merger Sub shall thereupon cease.  The Company shall continue its existence under the Laws of 

the State of Texas as the surviving corporation in the Merger (sometimes referred to herein as the 

“Surviving Corporation”) and a wholly owned subsidiary of Parent. 

SECTION 1.02 The Effective Time.  Upon the terms and subject to the conditions 

set forth herein, as soon as practicable on the Closing Date, the Company shall deliver to the 

Secretary of State of the State of Texas a certificate of merger with respect to the Merger, in such 

form as is required by, and executed in accordance with, the relevant provisions of the TBOC 

(the “Certificate of Merger”).  The Merger shall become effective at the time the Certificate of 

Merger has been duly accepted for filing by the Secretary of State of the State of Texas in 

accordance with the TBOC or at such later time as is permissible in accordance with the TBOC 

and, as the Parties may mutually agree, as specified in the Certificate of Merger (the time the 

Merger becomes effective, the “Effective Time”). 

SECTION 1.03 The Closing.  Unless this Agreement has been terminated in 

accordance with Section 8.01, the consummation of the Merger (the “Closing”) shall take place 

at the offices of Baker Botts L.L.P., 910 Louisiana Street, Houston, Texas 77002 (or remotely 

via the electronic exchange of executed documents) at 9:00 a.m. Houston, Texas time on a date 

to be mutually agreed to by the Parties, which date shall be no later than the third (3
rd

) Business 

Day after the satisfaction or waiver (to the extent such waiver is permitted by Law) of the 

conditions to the Closing set forth in Article VII (except for those conditions to the Closing that 

by their terms are to be satisfied at the Closing but subject to the satisfaction or waiver of such 

conditions), unless another time, date or place is mutually agreed to in writing by the Parties.  

The date on which the Closing occurs is referred to herein as the “Closing Date.” 
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SECTION 1.04 Effects of the Merger.  The Merger shall have the effects specified 

herein and in the applicable provisions of the TBOC.  Without limiting the foregoing, from and 

after the Effective Time, the Surviving Corporation shall possess all of the properties, rights, 

privileges, powers and franchises of the Company and Merger Sub, and all of the claims, 

obligations, liabilities, debts and duties of the Company and Merger Sub shall become the 

claims, obligations, liabilities, debts and duties of the Surviving Corporation. 

SECTION 1.05 Surviving Corporation Organizational Documents.  As of the 

Effective Time, the articles of incorporation of the Surviving Corporation shall be amended and 

restated to be the same as the certificate of formation of Merger Sub, as in effect immediately 

prior to the Effective Time, until thereafter amended as provided therein and in accordance with 

applicable Law, except that the name of the Surviving Corporation shall be “El Paso Electric 

Company”.  As of the Effective Time, the bylaws of the Surviving Corporation shall be amended 

and restated to be the same as the bylaws of Merger Sub, as in effect immediately prior to the 

Effective Time, until thereafter amended as provided therein and in accordance with applicable 

Law, except that the name of the Surviving Corporation shall be “El Paso Electric Company”. 

SECTION 1.06 Surviving Corporation Directors and Officers.  As of the Effective 

Time, (a) the directors of Merger Sub as of immediately prior to the Effective Time shall be the 

directors of the Surviving Corporation and (b) the officers of the Company as of immediately 

prior to the Effective Time shall be the officers of the Surviving Corporation, in each case until 

their successors have been duly elected or appointed and qualified or until their earlier death, 

resignation or removal in accordance with the certificate of formation and bylaws of the 

Surviving Corporation. 

SECTION 1.07 Plan of Merger.  This Article I and Article II and, solely to the 

extent necessary under the TBOC, the other provisions of this Agreement shall constitute a “plan 

of merger” for purposes of the TBOC.  Subject to the terms and conditions of this Agreement, 

the Parties agree to cooperate and to take all reasonable actions prior to the Effective Time, 

including executing all requisite documentation, as may be reasonably necessary to effect the 

Merger in accordance with the terms and conditions hereof. 

ARTICLE II 

 

MERGER CONSIDERATION; EXCHANGE OF CERTIFICATES AND BOOK-ENTRY 

SHARES 

SECTION 2.01 Merger Consideration. 

At the Effective Time, by virtue of the Merger and without any action on the part of the 

holder thereof: 

(a) Conversion of Company Common Stock.  Subject to Sections 2.03 and 

2.04, and except as otherwise provided by paragraphs (b) and (c) of this Section 2.01, 

each share of common stock, no par value, of the Company (“Company Common Stock”) 

issued and outstanding immediately prior to the Effective Time, other than the Treasury 

Shares to be cancelled in accordance with Section 2.01(c) and the Dissenting Shares to be 



 

4 

 

cancelled in accordance with Section 2.01(f), shall automatically be converted into, and 

shall thereafter represent solely, the right to receive cash in the amount of $68.25, without 

interest (the “Merger Consideration”). 

(b) Equitable Adjustment.  If at any time during the period between the date 

of this Agreement and the Effective Time, any change in the outstanding shares of capital 

stock of the Company (or any other securities convertible therefor or exchangeable 

thereto) shall occur as a result of any reclassification, recapitalization, stock split 

(including a reverse stock split), combination, subdivision, exchange or readjustment of 

shares, or any stock dividend or stock distribution with a record date during such period, 

or any similar event, in each case, other than pursuant to the transactions contemplated by 

this Agreement, the Merger Consideration and any other similarly dependent items shall 

be equitably adjusted to provide to the holders of shares of Company Common Stock the 

same economic effect as contemplated by this Agreement prior to such action; provided, 

however, that nothing in this Section 2.01(b) shall be deemed to authorize or permit the 

Company to effect any such change that is not otherwise specifically authorized or 

permitted by this Agreement. 

(c) Treasury Shares.  All Treasury Shares shall be canceled automatically and 

retired at the Effective Time, and no consideration shall be issued in exchange therefor. 

(d) Outstanding Parent Interests.  All membership interests of Parent issued 

and outstanding immediately prior to the Effective Time shall remain issued and 

outstanding and unaffected by the Merger. 

(e) Outstanding Common Stock of Merger Sub.  Each share of common stock 

of Merger Sub issued and outstanding immediately prior to the Effective Time shall be 

converted into one share of common stock of the Surviving Corporation and shall 

constitute the only outstanding shares of capital stock of the Surviving Corporation. 

(f) Dissenting Shares.  At the Effective Time, each Dissenting Share shall 

cease to be outstanding, be cancelled without payment of any consideration therefor and 

shall cease to exist, subject to any rights the holder thereof may have pursuant to Section 

2.05 and the TBOC. 

SECTION 2.02 Rights as Shareholders; Share Transfers.  At the Effective Time, 

except as set forth in Section 2.05, holders of shares of Company Common Stock shall cease to 

be, and shall have no rights as, shareholders of the Company, other than (a) to receive any 

dividend or other distribution with respect to such shares of Company Common Stock with a 

record date occurring prior to the Effective Time and (b) to receive the consideration provided 

under this Article II. 

SECTION 2.03 Exchange and Payment Procedures. 

(a) Exchange Agent.  Prior to the Closing Date, Parent shall appoint a bank or 

trust company to act as paying and exchange agent reasonably acceptable to the 

Company (the “Exchange Agent”) for the purpose of exchanging shares of Company 

Common Stock for the Merger Consideration in accordance with Section 2.01(a).  At or 
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prior to the Effective Time, Parent shall deposit or cause to be deposited with the 

Exchange Agent, in trust for the benefit of the holders of shares of Company Common 

Stock contemplated by Section 2.01(a), an aggregate amount of cash sufficient to deliver 

the aggregate amount of the Merger Consideration.  All such cash shall hereinafter be 

referred to as the “Exchange Fund.” 

(b) Payment Procedures. 

(i) Promptly after the Effective Time (but no later than three (3) 

Business Days after the Effective Time), the Exchange Agent will mail to each 

holder of record of a certificate representing outstanding shares of Company 

Common Stock immediately prior to the Effective Time (a “Certificate”) and to 

each holder of uncertificated shares of Company Common Stock represented by 

book entry immediately prior to the Effective Time (“Book-Entry Shares”), in 

each case, whose shares were converted into the right to receive the Merger 

Consideration pursuant to Section 2.01(a): 

(1) a letter of transmittal, which shall specify that delivery shall 

be effected, and that risk of loss and title to Certificates or Book-Entry 

Shares held by such holder will pass, only upon proper delivery of such 

Certificates or Book-Entry Shares to the Exchange Agent in accordance 

with the procedures set forth in the letter of transmittal and which shall be 

in form and substance reasonably satisfactory to Parent and the Company; 

and 

(2) instructions for use in effecting the surrender of such 

Certificates or Book-Entry Shares in exchange for the Merger 

Consideration with respect to such shares; 

provided, however, with respect to each holder whose shares cease to be 

Dissenting Shares following the Effective Time pursuant to Section 2.05, Parent 

shall instruct the Exchange Agent promptly after the date on which Parent 

becomes aware that such Dissenting Shares have ceased to be Dissenting Shares 

to mail to such holder the letter of transmittal and instructions referred to above 

with respect to such shares. 

(ii) Upon surrender to, and acceptance in accordance with Section 

2.03(b)(iii) by, the Exchange Agent of a Certificate or Book-Entry Share together 

with the letter of transmittal, if applicable, duly completed and validly executed in 

accordance with the instructions thereto, the holder thereof will be entitled to the 

Merger Consideration payable in respect of the number of shares of Company 

Common Stock formerly represented by such Certificate or Book-Entry Share 

surrendered under this Agreement. 

(iii) The Exchange Agent will accept Certificates or Book-Entry Shares 

upon compliance with such reasonable terms and conditions as the Exchange 
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Agent may impose to effect an orderly exchange of the Certificates and Book-

Entry Shares in accordance with customary exchange practices. 

(iv) From and after the Effective Time, no further transfers may be 

made on the records of the Company or its transfer agent of Certificates or Book-

Entry Shares, and if any Certificate or Book-Entry Share is presented to the 

Company for transfer, such Certificate or Book-Entry Share shall be canceled 

against delivery of the Merger Consideration payable in respect of the shares of 

Company Common Stock represented by such Certificate or Book-Entry Share. 

(v) If any Merger Consideration is to be remitted to a name other than 

that in which a Certificate or Book-Entry Share is registered, no Merger 

Consideration may be paid in exchange for such surrendered Certificate or Book-

Entry Share unless: 

(1) either (A) the Certificate so surrendered is properly 

endorsed, with signature guaranteed, or otherwise in proper form for 

transfer or (B) the Book-Entry Share is properly transferred; and 

(2) the Person requesting such payment shall (A) pay any 

transfer or other Taxes required by reason of the payment to a Person 

other than the registered holder of the Certificate or Book-Entry Share or 

(B) establish to the satisfaction of the Exchange Agent that such Taxes 

have been paid or are not payable. 

(vi) At any time after the Effective Time until surrendered as 

contemplated by this Section 2.03, each Certificate or Book-Entry Share shall be 

deemed to represent only the right to receive upon such surrender the Merger 

Consideration payable in respect of the shares of Company Common Stock 

represented by such Certificate or Book-Entry Share as contemplated by Section 

2.01(a).  No interest will be paid or accrued for the benefit of holders of 

Certificates or Book-Entry Shares on the Merger Consideration payable in respect 

of the shares of Company Common Stock represented by Certificates or Book-

Entry Shares. 

(c) No Further Ownership Rights in Company Common Stock. 

(i) At the Effective Time, each holder of a Certificate, and each holder 

of Book-Entry Shares, will cease to have any rights with respect to such shares of 

Company Common Stock, except, to the extent provided by Section 2.02, for the 

right to receive the Merger Consideration payable in respect of the shares of 

Company Common Stock formerly represented by such Certificate or Book-Entry 

Shares upon surrender of such Certificate or Book-Entry Share in accordance with 

Section 2.03(b); 

(ii) The Merger Consideration paid upon the surrender or exchange of 

Certificates or Book-Entry Shares in accordance with this Section 2.03 will be 

deemed to have been paid in full satisfaction of all rights pertaining to the shares 
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of Company Common Stock formerly represented by such Certificates or Book-

Entry Shares.  

(d) Termination of Exchange Fund.  The Exchange Agent will deliver to the 

Surviving Corporation, upon the Surviving Corporation’s demand, any portion of the 

Exchange Fund (including any interest and other income received by the Exchange Agent 

in respect of all such funds) which remains undistributed to the former holders of 

Certificates or Book-Entry Shares upon expiration of the period ending one (1) year after 

the Effective Time.  Thereafter, any former holder of Certificates or Book-Entry Shares 

prior to the Merger who has not complied with this Section 2.03 prior to such time, may 

look only to the Surviving Corporation for payment of his, her or its claim for Merger 

Consideration to which such holder may be entitled. 

(e) No Liability.  None of Parent, the Company, the Exchange Agent or the 

Surviving Corporation shall be liable to any former holder of shares of Company 

Common Stock for any payment of the Merger Consideration delivered to a public 

official if required by any applicable abandoned property, escheat or similar Law. Any 

portion of the Exchange Fund remaining unclaimed by holders of shares of Company 

Common Stock as of a date that is immediately prior to such time as such amounts would 

otherwise escheat to or become property of any Governmental Entity will, to the extent 

not prohibited by applicable Law, become the property of Parent, free and clear of all or 

any claims or interest of any Person previously entitled thereto. 

(f) Withholding Taxes.  Each of Parent, the Surviving Corporation and the 

Exchange Agent shall be entitled to deduct and withhold from the consideration 

otherwise payable pursuant to this Agreement to any holder of Certificates, Book-Entry 

Shares, Company Restricted Stock, Company Performance Stock or Company Unpaid 

Performance Stock such amounts for Taxes as may be required to be deducted and 

withheld with respect to the making of such payment under applicable Tax Law.  

Amounts so deducted and withheld shall be promptly paid over to the appropriate taxing 

authority and shall be treated for all purposes under this Agreement as having been paid 

to the holder of Certificates, Book-Entry Shares, Company Restricted Stock, Company 

Performance Stock or Company Unpaid Performance Stock, as applicable, in respect of 

which such deduction or withholding was made.  Parent, the Surviving Corporation or the 

Exchange Agent, as relevant, shall reasonably cooperate in good faith to establish or 

obtain any exemption from or reduction in the amount of any withholding that otherwise 

would be required. 

(g) Waiver.  The Surviving Corporation may from time to time, in the case of 

one or more Persons, waive one or more of the rights provided to it in this Article II to 

withhold certain payments, deliveries and distributions; and no such waiver shall 

constitute a waiver of its rights thereafter to withhold any such payment, delivery or 

distribution in the case of any Person. 

(h) Lost, Stolen or Destroyed Certificates.  If any Certificate formerly 

representing shares of Company Common Stock has been lost, stolen or destroyed, upon 

the making of an affidavit of that fact by the Person claiming such Certificate to be lost, 
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stolen or destroyed and, if required by Parent, the posting by such Person of a bond, in 

such reasonable and customary amount as Parent may direct, as indemnity against any 

claim that may be made against it with respect to such Certificate, the Exchange Agent 

shall deliver and pay, in exchange for such lost, stolen or destroyed certificate, the 

Merger Consideration payable in respect thereof pursuant to this Agreement.  

(i) Investment of Exchange Fund.  The Exchange Agent shall invest any cash 

in the Exchange Fund if and as directed by Parent; provided that such investment shall be 

in obligations of, or guaranteed by, the United States, in commercial paper obligations of 

issuers organized under the Law of a state of the United States, rated A-1 or P-1 or better 

by Moody’s Investors Service, Inc. or Standard & Poor’s Ratings Service, respectively, 

or in certificates of deposit, bank repurchase agreements or bankers’ acceptances of 

commercial banks with capital exceeding $10,000,000,000, or in mutual funds investing 

in such assets.  Any interest and other income resulting from such investments shall be 

paid to, and be the property of, Parent.  No investment losses resulting from the Exchange 

Fund shall diminish the rights of any holders of shares of Company Common Stock, 

Company Restricted Stock, Company Performance Stock or Company Unpaid 

Performance Stock to receive the Merger Consideration or any other payment as provided 

herein.  To the extent there are losses with respect to such investments or the Exchange 

Fund diminishes for any other reason below the level required to make prompt cash 

payment of the aggregate funds required to be paid pursuant to the terms hereof, Parent 

shall reasonably promptly replace or restore the cash in the Exchange Fund so as to 

ensure that the Exchange Fund is at all times maintained at a level sufficient to make such 

cash payments. 

SECTION 2.04 Equity Awards.  At or prior to the Effective Time, the Company 

shall take such actions as are necessary (including obtaining any resolutions of the Company 

Board or, if appropriate, any committee thereof administering the Company Stock Plan) to effect 

the following: 

(a) Company Restricted Stock.  Immediately prior to the Effective Time, each 

share of Company Restricted Stock that is outstanding and unvested immediately prior to 

the Effective Time shall be cancelled as of the Effective Time and converted into a vested 

right to receive cash in an amount equal to the Merger Consideration, subject to any 

withholding Taxes required by Law to be withheld in accordance with Section 2.03(f).  In 

each case, payment with respect to any Company Restricted Stock shall be made within 

five (5) Business Days after the Closing Date. 

(b) Company Unpaid Performance Stock.  Immediately prior to the Effective 

Time, each share of Company Unpaid Performance Stock that is unvested immediately 

prior to the Effective Time shall be cancelled as of the Effective Time and converted into 

a vested right to receive cash in an amount equal to the Merger Consideration, with the 

number of vested shares of Company Unpaid Performance Stock to be the number 

determined in accordance with the performance criteria as provided in the applicable 

award agreement, subject to any withholding Taxes required by Law to be withheld in 

accordance with Section 2.03(f).  In each case, payment with respect to any Company 



 

9 

 

Unpaid Performance Stock shall be made within five (5) Business Days after the Closing 

Date. 

(c) Company Performance Stock.  Immediately prior to the Effective Time, 

each share of Company Performance Stock that is unvested immediately prior to the 

Effective Time shall be cancelled as of the Effective Time and converted into a vested 

right to receive cash in an amount equal to the Merger Consideration, with the number of 

vested shares of Company Performance Stock to be the greater of (1) the number 

determined in accordance with the performance criteria as otherwise provided in the 

applicable award agreement and as if the performance period ended as of the last 

Business Day immediately preceding the Closing Date and (2) the target award as 

provided in the applicable award agreement, subject to any withholding Taxes required 

by Law to be withheld in accordance with Section 2.03(f).  In each case, payment with 

respect to any Company Performance Stock shall be made within five (5) Business Days 

after the Closing Date. 

(d) Termination of Company Stock Plan.  Effective as of the Effective Time, 

the Company Stock Plan shall be terminated and no further shares of Company Restricted 

Stock or Company Performance Stock shall be granted thereunder. 

SECTION 2.05 Dissenting Shares.  Notwithstanding anything to the contrary 

contained in this Agreement, any shares of Company Common Stock that are issued and 

outstanding immediately prior to the Effective Time and which are held by holders who shall 

have complied with the provisions of Chapter 10, Subchapter H of the TBOC prior to the 

Effective Time (the “Dissenting Shares”) shall not be converted into the right to receive the 

Merger Consideration in accordance with this Article II, and holders of such Dissenting Shares 

shall be entitled to only those rights and remedies set forth in Chapter 10, Subchapter H of the 

TBOC; provided, however, in the event the applicable holder fails to comply with the provisions 

of Chapter 10, Subchapter H of the TBOC or effectively withdraws or otherwise loses such 

holder’s rights or remedies under Chapter 10, Subchapter H of the TBOC, such Dissenting 

Shares shall thereupon be treated as if they had been converted at the Effective Time into the 

right to receive the Merger Consideration in accordance with this Article II.  The Company shall 

give Parent prompt notice of any written demands for appraisal of shares of the Company 

Common Stock received by the Company under Chapter 10, Subchapter H of the TBOC, and 

shall give Parent the opportunity to devise and implement strategy for, and participate in, all 

negotiations and proceedings with respect to such demands.  The Company shall not, except with 

the prior written consent of Parent, schedule any meeting or make any payment with respect to 

any such demands for appraisal or offer to settle or settle any such demands. 

ARTICLE III 

 

REPRESENTATIONS AND WARRANTIES OF THE COMPANY 

Except (a) as set forth in the Company Reports publicly available and filed with or 

furnished to the SEC from January 1, 2017 to the date of this Agreement (excluding any 

disclosures of factors or risks contained or references therein under the captions “Risk Factors” 

or “Forward-Looking Statements” and any other statements that are predictive, cautionary or 
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forward-looking in nature (provided, however, that any disclosure in any such Company Report 

shall not qualify the representations and warranties in Section 3.01, Section 3.03, Section 3.04, 

Section 3.05, Section 3.15(a), Section 3.19(a), Section 3.20 and Section 3.21 and in the first 

sentence of each of Section 3.09(a) and Section 3.17(a))) or (b) subject to Section 9.04(k), as set 

forth in the corresponding section of the disclosure letter delivered by the Company to Parent 

concurrently with the execution and delivery by the Company of this Agreement (the “Company 

Disclosure Letter”), the Company represents and warrants to Parent and Merger Sub as follows: 

SECTION 3.01 Organization, Standing and Power.  The Company is duly 

organized, validly existing and in active status or good standing, as applicable, under the Laws of 

the State of Texas. The Company has all requisite entity power and authority to enable it to own, 

operate, lease or otherwise hold its properties and assets and to conduct its businesses as 

presently conducted, except where the failure to have such power or authority would not have or 

would not reasonably be expected to have, individually or in the aggregate, a Company Material 

Adverse Effect.  The Company is duly qualified or licensed to do business and in good standing 

in New Mexico and in each jurisdiction where the nature of its business or the ownership, 

operation or leasing of its properties make such qualification necessary, except in any such 

jurisdiction (other than New Mexico) where the failure to be so qualified or licensed would not 

have or would not reasonably be expected to have, individually or in the aggregate, a Company 

Material Adverse Effect.  The Company has made available to Parent true and complete copies 

of the amended and restated articles of incorporation of the Company in effect as of the date of 

this Agreement (the “Company Articles”) and the amended and restated bylaws of the Company 

in effect as of the date of this Agreement (the “Company Bylaws”). 

SECTION 3.02 No Subsidiaries.  The Company has no Subsidiaries and does not 

own any capital stock or voting securities of, or other equity interests in, any Person. The 

Company is not a party to any Contract with respect to the formation of any Subsidiary or the 

acquisition by the Company of any capital stock or voting securities of, or other equity interests 

in, any Person. 

SECTION 3.03 Capital Structure. 

(a) The authorized capital stock of the Company consists of 102,000,000 

shares of which 100,000,000 shares is Company Common Stock, no par value and 

2,000,000 shares is preferred stock, no par value (the “Preferred Stock”).  At the close of 

business on May 31, 2019, (i) 64,281,761 shares of Company Common Stock were 

issued and outstanding, (ii) no shares of Preferred Stock were issued and outstanding, 

(iii) 23,666,005 shares of Company Common Stock were held by the Company in its 

treasury, (iv) Company Restricted Stock with respect to an aggregate of 146,927 shares 

of Company Common Stock were issued and outstanding, (v) Company Performance 

Stock with respect to an aggregate of 139,389 shares of Company Common Stock based 

on achievement of applicable performance criteria at target level were granted, 

(vi) Company Unpaid Performance Stock with respect to an aggregate of zero shares of 

Company Common Stock based on achievement of applicable performance criteria at 

actual results were granted and (vii) Company Performance Stock with respect to an 

aggregate of 278,778 shares of Company Common Stock based on achievement of 

applicable performance criteria at maximum level were granted.  At the close of business 
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on May 31, 2019, an aggregate of 1,172,313 shares of Company Common Stock were 

available for issuance pursuant to the Company Stock Plan. 

(b) All outstanding shares of Company Common Stock are, and all shares of 

Company Common Stock that may be issued upon the settlement of Company Restricted 

Stock, Company Performance Stock, and Company Unpaid Performance Stock will be, 

when issued, duly authorized, validly issued, fully paid and nonassessable and not subject 

to, or issued in violation of, any preemptive or similar right.  Except as set forth in this 

Section 3.03 or as set forth in Section 3.03 or Section 5.01(a)(v) of the Company 

Disclosure Letter, there are not issued, reserved for issuance or outstanding, and there are 

not any outstanding obligations of the Company to issue, deliver or sell, or cause to be 

issued, delivered or sold, (i) any capital stock of the Company or any securities of the 

Company convertible into or exchangeable or exercisable for shares of capital stock or 

voting securities of, or other equity interests in, the Company or (ii) any warrants, calls, 

options, “phantom” equity rights, equity appreciation rights, profit participation rights, 

equity-based performance units, commitments, Contracts, arrangements or undertakings 

of any kind, or other rights to acquire from the Company, or any security convertible or 

exercisable for or exchangeable into any capital stock of or other equity interest in, the 

Company or any Company Voting Debt, or any interests based on the value of equity 

interests in the Company, or any other obligation of the Company to issue, deliver or sell, 

or cause to be issued, delivered or sold, any capital stock or voting securities of, or other 

equity interests in, the Company (the foregoing clauses (i) and (ii), collectively, “Equity 

Securities”).  Except pursuant to the Company Stock Plan, there are not any outstanding 

obligations of the Company to repurchase, redeem or otherwise acquire any Equity 

Securities.  There is no outstanding Indebtedness of the Company having the right to vote 

(or convertible into, or exchangeable for, securities having the right to vote) on any 

matters on which shareholders of the Company may vote (“Company Voting Debt”). 

There are no proxies, voting trusts or other agreements or understandings to which the 

Company is a party to or is bound with respect to the voting or registration of any capital 

stock or voting securities of, or other equity interests in, the Company. 

SECTION 3.04 Authority; Execution and Delivery; Enforceability.  The Company 

has all requisite corporate power and authority to execute and deliver this Agreement, to perform 

its covenants and agreements hereunder and to consummate the transactions contemplated 

hereby, including the Merger, subject, in the case of the Merger, to the receipt of the Company 

Shareholder Approval.  The Company Board has unanimously adopted resolutions, at a meeting 

duly called at which a quorum of directors of the Company was present, (a) determining that it is 

in the best interests of the Company and its shareholders, and declaring it advisable, for the 

Company to enter into this Agreement, (b) adopting this Agreement and approving the 

Company’s execution, delivery and performance of this Agreement and the consummation of the 

transactions contemplated thereby, and (c) resolving to recommend that the Company’s 

shareholders approve this Agreement (the “Company Board Recommendation”) and directing 

that this Agreement be submitted to the Company’s shareholders for approval at a duly held 

meeting of such shareholders for such purpose (the “Company Shareholders Meeting”).  Such 

resolutions have not been amended or withdrawn as of the date of this Agreement.  Except for 

(i) the approval of this Agreement by the affirmative vote of the holders of shares of Company 

Common Stock of at least two-thirds of all of the outstanding shares of Company Common 
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Stock entitled to vote at the Company Shareholders Meeting (the “Company Shareholder 

Approval”) and (ii) the filing of the Certificate of Merger as required by the TBOC, no other vote 

or corporate proceedings on the part of the Company or its shareholders are necessary to 

authorize, adopt or approve this Agreement or to consummate the transactions contemplated 

hereby, including the Merger.  The Company has duly executed and delivered this Agreement 

and, assuming the due authorization, execution and delivery by Parent and Merger Sub, this 

Agreement constitutes its legal, valid and binding obligation, enforceable against it in accordance 

with its terms, subject in all respects to the effects of bankruptcy, insolvency, fraudulent 

conveyance, reorganization, moratorium and other Laws relating to or affecting creditors’ rights 

generally and general equitable principles (whether considered in a proceeding in equity or at 

law) (the “Bankruptcy and Equity Exceptions”). 

SECTION 3.05 No Conflicts; Consents. 

(a) The execution and delivery by the Company of this Agreement does not, 

and the performance by the Company of its covenants and agreements hereunder and the 

consummation of the transactions contemplated hereby, including the Merger, will not, 

(i) subject, solely with respect to the consummation of the transactions contemplated 

hereby, to obtaining the Company Shareholder Approval, conflict with, or result in any 

violation of any provision of, the Company Articles or the Company Bylaws, (ii) subject 

to obtaining the Consents set forth in Section 3.05(a)(ii) of the Company Disclosure 

Letter (the “Company Required Consents”), conflict with, result in any violation of, or 

default (with or without notice or lapse of time, or both) under, or give rise to a right of 

termination, cancellation or acceleration of any obligation or to the loss of a benefit 

under, or result in the creation of any pledges, liens, charges, mortgages, encumbrances 

and security interests of any kind or nature whatsoever (collectively, “Liens”) upon any 

of the properties or assets of the Company pursuant to, any Contract to which the 

Company is a party or by which any of its properties or assets are bound or any Permit 

applicable to the business of the Company or (iii) subject to obtaining the Company 

Shareholder Approval and the Consents referred to in Section 3.05(b) and making the 

Filings referred to in Section 3.05(b), conflict with, or result in any violation of any 

provision of, any Judgment or Law, in each case, applicable to the Company or its 

properties or assets, except for, in the case of the foregoing clauses (ii) and (iii), any 

matter that would not have or would not reasonably be expected to have, individually or 

in the aggregate, a Company Material Adverse Effect and would not prevent or materially 

impede, interfere with or delay the consummation of the transactions contemplated 

hereby, including the Merger. 

(b) No consent, waiver or Permit (“Consent”) of or from, or registration, 

declaration, notice, submission or filing (“Filing”) made to or with, any Governmental 

Entity is required to be obtained or made by the Company or any Affiliate of the 

Company in connection with the Company’s execution and delivery of this Agreement or 

its performance of its covenants and agreements hereunder or the consummation of the 

transactions contemplated hereby, including the Merger, except for the following: 

(i) (A) the filing with the Securities and Exchange Commission (the 

“SEC”), in preliminary and definitive form, of the Proxy Statement and (B) the 
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filing with the SEC of such reports under, and such other compliance with, the 

Securities Exchange Act of 1934, as amended (together with the rules and 

regulations of the SEC promulgated thereunder, the “Exchange Act”), or the 

Securities Act of 1933, as amended (together with the rules and regulations of the 

SEC promulgated thereunder, the “Securities Act”), in each case as may be 

required in connection with this Agreement or the Merger; 

(ii) compliance with, Filings under and the expiration or termination of 

any applicable waiting period under the Hart-Scott-Rodino Antitrust 

Improvements Act of 1976, as amended, and the rules and regulations 

promulgated thereunder (the “HSR Act”); 

(iii) the filing of the Certificate of Merger with the Secretary of State of 

the State of Texas and appropriate documents with the relevant authorities of the 

other jurisdictions in which the Company is qualified to do business; 

(iv) (A) the Filings with, and the Consent of, the Federal Energy 

Regulatory Commission (the “FERC”) under Section 203 of the Federal Power 

Act (the “FPA”), (B) the Filings with, and the Consent of, the U.S. Nuclear 

Regulatory Commission (the “NRC”), (C) the Filings with, and the Consents of, 

the Governmental Entities set forth in Section 3.05(b)(iv)(C) of the Company 

Disclosure Letter, (D) the other Filings and Consents set forth in Section 

3.05(b)(iv)(D) of the Company Disclosure Letter and (E) the other Filings and 

Consents set forth in Section 3.05(b)(iv)(E) of the Company Disclosure Letter 

(the Filings and Consents set forth in the Section 3.05(b)(iv)(E) of the Company 

Disclosure Letter, collectively, the “Additional Approvals”, and the Filings and 

Consents set forth in Section 3.05(b)(ii) and this Section 3.05(b)(iv), collectively, 

the “Company Required Approvals”); 

(v) the Company Required Consents, as applicable; 

(vi) compliance with and filings required under the rules and 

regulations of the NYSE;  

(vii) such Filings and Consents as are required to be made or obtained 

under state or federal property transfer Laws or Environmental Laws as set forth 

in Section 3.05(b)(vii) of the Company Disclosure Letter; and 

(viii) such other Filings and Consents the failure of which to make or 

obtain would not have or would not reasonably be expected to have, individually 

or in the aggregate, a Company Material Adverse Effect and would not prevent or 

materially impede, interfere with or delay the consummation of the Merger. 

SECTION 3.06 Company Reports; Financial Statements. 

(a) The Company has furnished or filed all reports, schedules, forms, 

statements and other documents (including exhibits and other information incorporated 

therein) required to be furnished or filed by the Company with the SEC since January 1, 
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2017 (such documents, together with all exhibits, financial statements, including the 

Company Financial Statements, and schedules thereto and all information incorporated 

therein by reference, but excluding the Proxy Statement, being collectively referred to as 

the “Company Reports”).  Each Company Report (i) at the time furnished or filed, 

complied in all material respects with the applicable requirements of the Exchange Act, 

the Securities Act or the Sarbanes-Oxley Act of 2002 (including the rules and regulations 

promulgated thereunder), as the case may be, and the rules and regulations of the SEC 

promulgated thereunder applicable to such Company Report and (ii) did not at the time it 

was filed (or if amended or superseded by a filing or amendment prior to the date of this 

Agreement, then at the time of such filing or amendment) contain any untrue statement of 

a material fact or omit to state a material fact required to be stated therein or necessary in 

order to make the statements therein, in light of the circumstances under which they were 

made, not misleading; provided, however, that no representation is made as to the 

accuracy of any financial projections or forward-looking statements.  Each of the 

financial statements of the Company included in the Company Reports (the “Company 

Financial Statements”) complied at the time it was filed as to form in all material respects 

with applicable accounting requirements and the published rules and regulations of the 

SEC with respect thereto, was prepared in accordance with United States generally 

accepted accounting principles (“GAAP”) (except, in the case of unaudited quarterly 

financial statements, as permitted by Form 10-Q of the SEC) applied on a consistent basis 

during the periods and as of the dates involved (except as may be indicated in the notes 

thereto) and fairly presents in all material respects, in accordance with GAAP, the 

financial position of the Company as of the dates thereof and the results of its operations 

and cash flows for the periods shown (subject, in the case of unaudited quarterly financial 

statements, to normal year-end audit adjustments and any other adjustments stated therein 

or in the notes thereto). (i) To the Knowledge of the Company, none of the Company 

Reports is the subject of ongoing SEC review or an outstanding SEC investigation and 

(ii) there are no outstanding or unresolved comments received from the SEC with respect 

to any of the Company Reports, or any resolved comments received from the SEC that 

have not yet been reflected in the Company Reports. 

(b) The Company does not have any liability of any nature that is required by 

GAAP to be set forth on a balance sheet of the Company, except liabilities (i) reflected or 

reserved against in the most recent balance sheet (including the notes thereto) of the 

Company included in the Company Reports filed prior to the date hereof, (ii) incurred in 

the ordinary course of business after December 31, 2018, (iii) incurred in connection with 

the Merger or any other transaction or agreement contemplated by this Agreement or 

(iv) that have not had and would not reasonably be expected to have, individually or in 

the aggregate, a Company Material Adverse Effect. 

(c) The Company maintains a system of “internal control over financial 

reporting” (as defined in Rule 13a-15(f) or 15d-15(f), as applicable, under the Exchange 

Act).  Such internal control over financial reporting is effective in providing reasonable 

assurance regarding the reliability of financial reporting and the preparation of financial 

statements for external purposes in accordance with GAAP in all material respects.  The 

Company maintains “disclosure controls and procedures” required by Rule 13a-15(e) or 

15d-15(e) under the Exchange Act that are effective in all material respects to ensure that 
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information required to be disclosed by the Company in the reports it files or furnishes 

under the Exchange Act is recorded, processed, summarized and reported on a timely 

basis to the individuals responsible for the preparation of the Company’s filings with the 

SEC and other public disclosure documents.  The Company has disclosed, based on its 

most recent evaluation prior to the date of this Agreement, to the Company’s outside 

auditors and the audit committee of the Company Board (i) any significant deficiencies 

and material weaknesses in the design or operation of internal controls over financial 

reporting (as defined in Rule 13a-15(f) under the Exchange Act) that are reasonably 

likely to adversely affect the Company’s ability to record, process, summarize and report 

financial information and (ii) any fraud, known to the Company, whether or not material, 

that involves management or other employees who have a significant role in the 

Company’s internal controls over financial reporting, and each such deficiency, weakness 

of fraud so disclosed, if any, has been disclosed to Parent in writing prior to the date of 

this Agreement. 

(d) At all applicable times, the Company has complied in all material respects 

with the applicable provisions of the Sarbanes-Oxley Act of 2002 and the rules and 

regulations thereunder, as amended from time to time. The shares of Company Common 

Stock are listed on the NYSE, and, at all applicable times, the Company has complied in 

all material respects with the applicable listing and corporate governance requirements of 

the NYSE. 

SECTION 3.07 Absence of Certain Changes or Events.  

(a) From January 1, 2019 to the date of this Agreement, the Company has 

conducted its business in the ordinary course of business in all material respects. 

(b) From January 1, 2019 to the date of this Agreement, there has not 

occurred any fact, circumstance, effect, change, event or development that has had or 

would reasonably be expected to have, individually or in the aggregate, a Company 

Material Adverse Effect. 

SECTION 3.08 Taxes. 

(a) (i) The Company has timely filed, taking into account all valid extensions, 

all material Tax Returns required to have been filed and such Tax Returns are true, 

accurate and complete in all material respects, and (ii) all material Taxes have been 

timely paid in full (whether or not shown or required to be shown as due on any Tax 

Return) except for Taxes that are being contested in good faith or that have been 

adequately provided for, in accordance with GAAP, in the Company Financial 

Statements. 

(b) All material Tax withholding and deposit requirements imposed on or with 

respect to the Company have been satisfied. 

(c) (i) No audit, examination, investigation or other proceeding is pending 

with, or has been threatened in writing by, any Governmental Entity with respect to any 

material amount of unpaid Taxes asserted against the Company, in each case which have 
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not been fully paid or settled, and (ii) the Company has not granted any waiver of any 

statute of limitations with respect to, or any extension of a period for the assessment of, 

any material Tax which has not yet expired (excluding extensions of time to file Tax 

Returns obtained in the ordinary course). 

(d) (i) The Company did not have any liabilities for material unpaid Taxes as 

of the date of the latest balance sheet included in the Company Financial Statements that 

had not been accrued or reserved on such balance sheet in accordance with GAAP, and 

(ii) the Company has not incurred any material liability for Taxes since the date of the 

latest balance sheet included in the Company Financial Statements except in the ordinary 

course of business. 

(e) The Company does not have any liability for material Taxes of any Person 

arising from the application of Treasury Regulations Section 1.1502-6 or any analogous 

provision of state, local or foreign Law, as a transferee or successor or by contract. 

(f) The Company is not a party to or is otherwise bound by any Tax sharing, 

allocation or indemnification agreement or arrangement, except for such an agreement or 

arrangement (i) with customers, vendors, lessors or other third parties entered into in the 

ordinary course of business and not primarily related to Taxes or (ii) that as of the 

Closing Date will be terminated without any further payments being required to be made. 

(g) Within the past three (3) years, the Company has not been a “distributing 

corporation” or a “controlled corporation” in a distribution intended to qualify for tax-

free treatment under Section 355 of the Code.  

(h) The Company has not participated in any “listed transaction” as defined in 

Treasury Regulations Section 1.6011-4(b)(2) or Treasury Regulations Section 301.6111-

2(b) in any Tax year for which the statute of limitations has not expired.  

(i) There are no Liens on any of the assets of the Company that arose in 

connection with any failure (or alleged failure) to pay any material Tax (excluding Taxes 

that are being contested in good faith for which adequate reserves have been provided in 

accordance with GAAP). 

(j) The Company does not have any material Tax rulings, requests for rulings, 

closing agreements or other similar agreements in effect or filed with any Governmental 

Entity. 

(k) The Company will not be required to include any material item of income 

in, or exclude any material item of deduction from, taxable income for a taxable period 

ending after the Closing Date as a result of any (i) adjustment pursuant to Section 481 of 

the Code (or any analogous provision of state, local or foreign Law) for a taxable period 

on or before the Closing Date, (ii) “closing agreement” as described in Section 7121 of 

the Code (or any analogous provision of state, local or foreign Law) executed on or prior 

to the Closing Date, (iii) installment sale, intercompany transaction or open transaction 

disposition made on or prior to  the Closing Date, (iv) prepaid amount received on or 
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prior to the  Closing Date, or (v) election by the Company under Section 108(i) of the 

Code (or any similar provision of state, local or foreign Law). 

(l) Except to the extent Section 3.09 relates to Taxes, the representations and 

warranties contained in this Section 3.08 are the sole and exclusive representations and 

warranties of the Company relating to Taxes, and no other representation or warranty of 

the Company contained herein shall be construed to relate to Taxes. 

SECTION 3.09 Employee Benefits. 

(a) Section 3.09(a) of the Company Disclosure Letter sets forth a complete 

and accurate list, as of the date of this Agreement, of each material Company Benefit 

Plan and each material Company Benefit Agreement. 

(b) With respect to each material Company Benefit Plan and material 

Company Benefit Agreement, the Company has made available to Parent, to the extent 

applicable, complete and accurate copies of (i) the governing document (or, if such 

arrangement is not in writing, a written description of the material terms thereof), 

including any amendment thereto and any summary plan description thereof, (ii) each 

trust, insurance, annuity or other funding Contract related thereto, (iii) the most recent 

audited financial statement and actuarial or other valuation report prepared with respect 

thereto, (iv) the most recent annual report on Form 5500 required to be filed with the 

Internal Revenue Service (the “IRS”) with respect thereto and (v) the most recently 

received IRS determination letter or, if applicable, current IRS opinion or advisory letter 

(as to qualified plan status).  No Company Benefit Plan or Company Benefit Agreement 

is maintained outside the jurisdiction of the United States or covers any Company 

Personnel residing or working outside of the United States. 

(c) Except as, individually or in the aggregate, has not had and would not 

reasonably be expected to have a Company Material Adverse Effect, (i) each Company 

Benefit Plan and each Company Benefit Agreement has been maintained in compliance 

with its terms and with the requirements prescribed by ERISA, the Code and all other 

applicable Laws, (ii) there are no pending or, to the Knowledge of the Company, 

threatened proceedings or claims against any Company Benefit Plan or Company Benefit 

Agreement or any fiduciary thereof, or the Company with respect to any Company 

Benefit Plan or Company Benefit Agreement and (iii) all contributions, reimbursements, 

premium payments and other payments required to be made by the Company or any 

Company Commonly Controlled Entity to any Company Benefit Plan or Company 

Benefit Agreement have been made on or before their applicable due dates.  Except as, 

individually or in the aggregate, has not had and would not reasonably be expected to 

have a Company Material Adverse Effect, neither the Company nor any Company 

Commonly Controlled Entity has engaged in, and to the Knowledge of the Company, 

there has not been, any non-exempt transaction prohibited by ERISA or by Section 4975 

of the Code with respect to any Company Benefit Plan or Company Benefit Agreement 

or their related trusts that would reasonably be expected to result in a liability of the 

Company or a Company Commonly Controlled Entity.  No Company Benefit Plan or 

Company Benefit Agreement is under audit or is the subject of a material administrative 
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proceeding by the IRS, the Department of Labor, or any other Governmental Entity, nor 

is any such audit or other material administrative proceeding, to the Knowledge of the 

Company, threatened. 

(d) Section 3.09(d)(i) of the Company Disclosure Letter sets forth each 

Company Benefit Plan and Company Benefit Agreement that is subject to Section 302 or 

Title IV of ERISA or Section 412, 430 or 4971 of the Code.  Except as provided in 

Section 3.09(d)(ii) of the Company Disclosure Letter, no Company Benefit Plan or 

Company Benefit Agreement is a Multiemployer Plan and neither the Company nor any 

Company Commonly Controlled Entity has contributed to or been obligated to contribute 

to any such plan within the six years preceding this Agreement.  Except for matters that 

have not had and would not reasonably be expected to have, individually or in the 

aggregate, a Company Material Adverse Effect, neither the Company nor any Company 

Commonly Controlled Entity has incurred any Controlled Group Liability (as defined 

below) that has not been satisfied in full nor do any circumstances exist that could 

reasonably be expected to give rise to any Controlled Group Liability (except for the 

payment of premiums to the Pension Benefit Guaranty Corporation).  For the purposes of 

this Agreement, “Controlled Group Liability” means any and all liabilities (i) under Title 

IV of ERISA, (ii) under Section 302 of ERISA, (iii) under Sections 412, 430 and 4971 of 

the Code or (iv) as a result of the failure to comply with the continuation of coverage 

requirements of Section 601 et seq. of ERISA and Section 4980B of the Code. 

(e) Each Company Benefit Plan that is intended to be qualified under 

Section 401(a) of the Code is so qualified and such plan has received a currently effective 

favorable determination letter or, if applicable, current opinion or advisory letter to that 

effect from the IRS. 

(f) In connection with the consummation of the Merger, no payments of 

money or property, acceleration of benefits, or provisions of other rights have or will be 

made hereunder or under the Company Benefit Plans or Company Benefit Agreement 

which, in the aggregate, would or would be reasonably likely to result in imposition of 

the sanctions imposed under Sections 280G and 4999 of the Code, whether or not some 

other action or event would be required to cause such payment, acceleration or provision 

to be triggered.  No Person is entitled to receive any additional payment (including any 

tax gross-up or other payment) from the Company as a result of the imposition of Taxes 

required by Section 4999 of the Code. 

(g) The consummation of the transactions contemplated by this Agreement, 

whether alone or together with any other event, will not entitle any Company Personnel 

to any payment or benefit or accelerate the time of payment or vesting of or increase the 

amount of compensation or benefits due any Company Personnel. 

(h) No Company Benefit Plan or Company Benefit Agreement that is a 

“welfare benefit plan” within the meaning of ERISA provides benefits in respect of 

Company Personnel beyond their retirement or other termination of service, other than 

coverage mandated solely by applicable Law. 
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(i) The representations and warranties contained in this Section 3.09 are the 

sole and exclusive representations and warranties of the Company relating to Company 

Benefit Plans or Company Benefit Agreements (including their compliance with any 

applicable Law) or ERISA, and no other representation or warranty of the Company 

contained herein shall be construed to relate to Company Benefit Plans or Company 

Benefit Agreements (including their compliance with any applicable Law) or ERISA. 

SECTION 3.10 Labor and Employment Matters.  Except for the Company Union 

Contracts, the Company is not a party to, or bound by, or in the process of negotiating, any 

collective bargaining agreement or similar labor union Contract with respect to any of its 

employees.  Except for employees covered by a Company Union Contract, no employees of the 

Company are represented by any other labor union with respect to their employment with the 

Company.  There are no labor union representation or certification proceedings with respect to 

employees of the Company pending or threatened in writing to be brought or filed with the 

National Labor Relations Board, and there are no, and since January 1, 2017 there have been no, 

labor union organizing activities with respect to any employees of the Company.  Since 

January 1, 2017, there have been no labor union strikes, slowdowns, work stoppages or lockouts 

or other material labor disputes pending or threatened in writing against or affecting the 

Company.  Except as would not have or would not reasonably be expected to have, individually 

or in the aggregate, a Company Material Adverse Effect, since January 1, 2017, the Company 

has complied and is in compliance with all Company Union Contracts and applicable Laws 

pertaining to employment or labor matters, including but not limited to all laws relating to labor 

relations, unfair labor practices, equal employment opportunities, fair employment practices, 

employment discrimination, harassment, retaliation, reasonable accommodation, disability rights 

or benefits, immigration, wages, hours, overtime compensation, employee classification, child 

labor, hiring, promotion and termination of employees, working conditions, meal and break 

periods, privacy, health and safety, workers’ compensation, leaves of absence, paid sick leave, 

whistleblowing, and unemployment insurance.  Since January 1, 2017, the Company has not 

engaged in any action that will require any notifications under the Workers Adjustment and 

Retraining Notification Act and comparable local, state, and federal Laws (the “WARN Act”).  

Except as would not, or would not reasonably be expected to, individually or in the aggregate, 

result in material liability to the Company, there are no Claims or investigations pending or, to 

the Knowledge of the Company, threatened by or on behalf of any employee of the Company, 

that relate to employment or labor matters. Except as would not have or would not reasonably be 

expected to have, individually or in the aggregate, a Company Material Adverse Effect, all 

employees of the Company classified as exempt under the Fair Labor Standards Act and state 

and local wage and hour laws are properly classified as exempt. 

SECTION 3.11 Litigation.  There is no Claim before any Governmental Entity 

pending or, to the Knowledge of the Company, threatened against the Company that has had or 

would reasonably be expected to have, individually or in the aggregate, a Company Material 

Adverse Effect or that would reasonably be expected to prevent or materially delay the ability of 

the Company to consummate the Merger by the End Date.  There is no Judgment outstanding 

against or, to the Knowledge of the Company, investigation by any Governmental Entity of the 

Company or any of its properties or assets that has had or would reasonably be expected to have, 

individually or in the aggregate, a Company Material Adverse Effect.  This Section 3.11 does not 

relate to Taxes; Company Benefit Plans or Company Benefit Agreements (including their 
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compliance with any applicable Law) or ERISA; Environmental Permits, Environmental Laws, 

Environmental Claims, Releases, Hazardous Materials or other environmental matters; or 

Intellectual Property, which are addressed in Sections 3.08, 3.09, 3.14 and 3.17, respectively. 

SECTION 3.12 Compliance with Applicable Laws; Permits.  Except as would not 

have or would not reasonably be expected to have, individually or in the aggregate, a Company 

Material Adverse Effect, (a) the Company is, and at all times since January 1, 2017, has been, in 

compliance with all applicable Laws (including Anti-Corruption Laws) and all Permits 

applicable to the business and operations of the Company, and (b) the Company holds, and is in 

compliance with, all Permits required by Law for the conduct of its business as it is now being 

conducted.  Since January 1, 2017, the Company has not received any written notice or 

notification, or to the Knowledge of the Company, any other communication from any 

Governmental Entity regarding any actual or possible violation of, or failure to comply with, any 

applicable Law, except where such violations or non-compliance would not reasonably be 

expected to have, individually or in the aggregate, a Company Material Adverse Effect.  Except 

as would not reasonably be expected to have, individually or in the aggregate, a Company 

Material Adverse Effect, all Permits held by the Company are valid and in full force and effect.  

No suspension, cancellation, non-renewal, or adverse modifications of any Permits of the 

Company is pending or, to the Knowledge of the Company, threatened, except for any such 

suspension or cancellation which would not reasonably be expected to have, individually or in 

the aggregate, a Company Material Adverse Effect.  None of the Company, or, to the Knowledge 

of the Company, its directors, officers, employees, agents or representatives: (i) is a Designated 

Person, (ii) is a Person that is owned or controlled by a Designated Person; (iii) is located, 

organized or resident in a Sanctioned Country; or (iv) has or is now, in connection with the 

business of the Company, engaged in, any dealings or transactions (A) with any Designated 

Person, (B) in any Sanctioned Country, or (C) otherwise in material violation of Sanctions.  For 

at least the previous five (5) years, the Company has maintained and implemented policies, 

procedures and controls to ensure compliance with all Anti-Corruption Laws applicable to the 

Company.  This Section 3.12 does not relate to Taxes; Company Benefit Plans or Company 

Benefit Agreements (including their compliance with any applicable Law) or ERISA; 

Environmental Permits, Environmental Laws, Environmental Claims, Releases, Hazardous 

Materials or other environmental matters; or Intellectual Property, which are addressed in 

Sections 3.08, 3.09, 3.14 and 3.17, respectively. 

SECTION 3.13 Takeover Statutes.  Assuming the accuracy of Section 4.09, the 

Company Board has taken all actions necessary to render inapplicable to this Agreement, the 

Merger and the other transactions contemplated hereby all applicable state anti-takeover statutes 

or regulations and all takeover-related provisions set forth in the Company Articles or Company 

Bylaws, including Section 21.606 of the TBOC, in each case to the extent, if any, such 

restrictions would otherwise be applicable to this Agreement, the Merger and the other 

transactions contemplated hereby.  Subject to the foregoing, and assuming the accuracy of 

Section 4.09, no “business combination,” “control share acquisition,” “fair price,” “moratorium” 

or other anti-takeover Law (each, a “Takeover Statute”) or any similar anti-takeover provision in 

the Company Articles or Company Bylaws applies or purports to apply to this Agreement or the 

transactions contemplated hereby. 
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SECTION 3.14 Environmental Matters.   

(a) Except for matters that have not had and would not reasonably be 

expected to have, individually or in the aggregate, a Company Material Adverse Effect: 

(i) the Company is and at all times since January 1, 2016, has been, in 

compliance with all Environmental Laws, and, except for matters that have been 

fully resolved, the Company has not received any written communication from a 

Governmental Entity or other Person that alleges that the Company is in violation 

of any Environmental Law or any Permit issued pursuant to Environmental Law 

(an “Environmental Permit”); 

(ii) with respect to all Environmental Permits necessary to conduct the 

operations of the Company as currently conducted, (1) the Company has obtained, 

or has filed timely applications for, all such Environmental Permits, (2) all such 

Environmental Permits are valid and in good standing, (3) the Company has not 

received notice from any Governmental Entity seeking to modify, revoke or 

terminate, any such Environmental Permits, (4) no appeal nor any other action is 

pending to terminate, revoke or modify any such Environmental Permits and 

(5) no such Environmental Permits will be subject to substantial modification, 

termination or revocation as a result of the transactions contemplated by this 

Agreement, and to the Knowledge of the Company, there are no facts, 

circumstances or conditions that could reasonably be expected to result in any 

such Environmental Claims;  

(iii) the Company is not subject to any Judgment pursuant to 

Environmental Law or with respect to Hazardous Materials; 

(iv) there are no Environmental Claims pending or, to the Knowledge 

of the Company, threatened in writing against the Company that have not been 

fully and finally resolved; 

(v) to the Knowledge of the Company, there are and have been no 

Releases of any Hazardous Materials on, at, under or from any property currently 

or formerly owned, leased or operated by the Company that would reasonably be 

expected to form the basis of any Environmental Claim against the Company;  

(vi) the Company has not transported or arranged for the transportation 

of any Hazardous Materials generated by the Company to any location which is 

listed on the National Priorities List under the Comprehensive Environmental 

Response, Compensation and Liability Act of 1980, as amended, or on any 

similar state list, or which is the subject of federal, state or local enforcement 

actions or other investigations that would reasonably be expected to form the 

basis of any Environmental Claim against the Company; and 

(vii) the Company has not assumed, retained or agreed to provide 

indemnification by Contract with respect to any liabilities of any other Person 
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pursuant to Environmental Laws, except as set forth in any Contracts with a 

Governmental Entity. 

(b) The representations and warranties contained in this Section 3.14 are the 

sole and exclusive representations and warranties of the Company relating to 

Environmental Permits, Environmental Laws, Environmental Claims, Releases, 

Hazardous Materials or other environmental matters, and no other representation or 

warranty of the Company contained herein shall be construed to relate to Environmental 

Permits, Environmental Laws, Environmental Claims, Releases, Hazardous Materials or 

other environmental matters. 

SECTION 3.15 Contracts. 

(a) Except for the Contracts filed as exhibits to any Company Report, or set 

forth in Section 3.15(a) of the Company Disclosure Letter, as of the date hereof, the 

Company is not a party to, and none of its properties or assets is bound by any of the 

following categories of Contracts (each such Contract required to be filed as an exhibit to 

any Company Report or listed in Section 3.15(a) of the Company Disclosure Letter, a 

“Company Contract”): 

(i) any Contract required to be filed by the Company as a “material 

contract” pursuant to Item 601(b)(10) of Regulation S-K under the Securities Act 

that has not been so filed;  

(ii) any Contract to which the Company is a party that (a) restricts the 

ability of the Company to engage in or compete in any business in any manner 

that is material to the Company, (b) requires the Company to conduct any 

business on a “most favored nations” basis with any third party that restricts in 

any material respect the business of the Company, or (c) provides for 

“exclusivity,” rights of first refusal or offer or any similar requirement or right in 

favor of any third party that restricts in any material respect the business of the 

Company;  

(iii) any Contract to which the Company is a party that provides for 

payments to or from the Company in excess of $50,000,000 in the aggregate after 

the date of this Agreement (other than (A) Contracts for transportation or storage 

of gas, transportation of coal, transmission of electric energy, capacity or ancillary 

services sales, (B) Contracts for future purchases, exchange or sales of gas, coal, 

oil or electric energy and (C) financial derivative interest rate hedges);  

(iv) any Contract creating, guaranteeing or securing Indebtedness for 

borrowed money of the Company in excess of $25,000,000;  

(v) any material Contract with respect to the creation, formation, 

governance or control of any material partnerships, joint ventures or joint 

ownership arrangements with third parties;  
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(vi) any Contract that (A) relates to the acquisition of assets (other than 

in the ordinary course of business) or capital stock or other securities (by merger, 

capital contribution or otherwise) of any Person after the date of this Agreement 

with a total consideration of more than $25,000,000 in the aggregate, (B) relates 

to the disposition (other than in the ordinary course of business) after the date of 

this Agreement, directly or indirectly, of assets of the Company with a total 

consideration of more than $25,000,000 in the aggregate or any capital stock or 

other securities (by merger, capital contribution or otherwise) of the Company or 

(C) contains a put, call, right of first refusal or similar right pursuant to which the 

Company could be required to purchase or sell, as applicable, any of the 

foregoing; 

(vii) any Contract that requires the Company to make any advance, loan 

or commitment therefor or provide any credit support for or any capital 

contribution to, or other investment in, any Person (other than the Company) in 

excess of $25,000,000;  

(viii) any Contract that otherwise limits or restricts the payment or 

dividends or distributions in respect of the capital stock or equity interests of the 

Company; 

(ix) any Contract entered into since January 1, 2017 that relates to the 

sale, transfer or other disposition of a business or assets by the Company pursuant 

to which the Company has any continuing indemnification, guarantee, “earnout” 

or other contingent, deferred or fixed payment obligations that would reasonably 

be expected to result in aggregate payments in excess of $25,000,000;  

(x) any Contract with a term exceeding one (1) year after the date of 

this Agreement for future purchases, exchange or sales of gas, oil or electric 

energy in excess of $50,000,000 in the aggregate after the date of this Agreement;  

(xi) any Contract with a term exceeding one (1) year after the date of 

this Agreement for future thermal energy sales, transmission of electric energy, 

capacity or ancillary services sales in excess of $100,000,000 in the aggregate 

after the date of this Agreement;  

(xii) any Contract with a Governmental Entity, other than any Contract 

relating to real property or franchise agreements, that provides for payments to or 

from the Company in excess of $25,000,000; 

(xiii) any Company Union Contract;  

(xiv) any material Contract relating to the Palo Verde Generating 

Station; and 

(xv) any Contract with a term exceeding one (1) year after the date of 

this Agreement which is a financial derivative interest rate hedge with a value in 

excess of $10,000,000. 
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(b) Except as would not have or would not reasonably be expected to have, 

individually or in the aggregate, a Company Material Adverse Effect, (i) each Company 

Contract is a valid, binding and legally enforceable obligation of the Company and, to the 

Knowledge of the Company, of the other parties thereto, subject in all respects to the 

Bankruptcy and Equity Exceptions, (ii) each such Company Contract is in full force and 

effect with respect to the Company and, to the Knowledge of the Company, with respect 

to the other parties thereto and (iii) as of the date hereof, the Company is not (with or 

without notice or lapse of time, or both) in breach or default under any such Company 

Contract and, to the Knowledge of the Company, no other party to any such Company 

Contract is (with or without notice or lapse of time, or both) in breach or default 

thereunder.  The Company has not received written notice of (x) any violation or default 

under any Company Contract or (y) any termination or threatened termination of any 

Company Contract, except for violations, defaults or terminations that would not have or 

would not reasonably be expected to have, individually or in the aggregate, a Company 

Material Adverse Effect.  The Company has made available to Parent true and complete 

copies of each Company Contract (including, for the avoidance of doubt, all material 

amendments, modifications, extensions, or renewals with respect thereto). 

SECTION 3.16 Property.  Except as would not have or would not reasonably be 

expected to have, individually or in the aggregate, a Company Material Adverse Effect, the 

Company has either good fee title or valid leasehold, easement or other real property rights, to 

the land, buildings, wires, pipes, structures and other improvements thereon and fixtures thereto 

necessary to permit it to conduct its business as and where currently conducted.  Except as would 

not reasonably be expected to have, individually or in the aggregate, a Company Material 

Adverse Effect and except as may be limited by the Bankruptcy and Equity Exceptions, (a) all 

leases, easements or other agreements under which the Company leases, accesses, uses or 

occupies real property necessary to permit it to conduct its business as currently conducted are 

valid, binding and in full force and effect against the Company and, to the Knowledge of the 

Company, the counterparties thereto, in accordance with their respective terms, and (b) the 

Company or, to the Knowledge of the Company, the counterparties thereto are not in default 

under any of such leases, easements or other agreements described in the foregoing clause (a).  

This Section 3.16 does not relate to Environmental Permits, Environmental Laws, Environmental 

Claims, Releases, Hazardous Materials or other environmental matters; or Intellectual Property, 

which are addressed in Section 3.14 and Section 3.17, respectively. 

SECTION 3.17 Intellectual Property. 

(a) Section 3.17(a) of the Company Disclosure Letter sets forth a correct and 

complete list (in all material respects) of all (i) issued patents and patent applications, 

(ii) trademark registrations and applications and material unregistered trademarks, and 

(iii) copyright registrations and applications owned by the Company in any jurisdiction in 

the world.  Except as would not have or would not be reasonably expected to have, 

individually or in the aggregate, a Company Material Adverse Effect, the Company is the 

sole and exclusive beneficial and, with respect to applications and registrations (including 

patents), record owner of all of the Intellectual Property items set forth in Section 3.17(a) 

of the Company Disclosure Letter. 
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(b) Except as would not have or would not be reasonably expected to have, 

individually or in the aggregate, a Company Material Adverse Effect, (i) the Company 

owns, or has the valid right to use, all Intellectual Property used in their business as 

presently conducted and such conduct does not infringe or otherwise violate any Person’s 

Intellectual Property, (ii) there is no Claim of such infringement or other violation 

pending or threatened in writing against the Company, (iii) to the Knowledge of the 

Company, no Person is infringing or otherwise violating any Intellectual Property owned 

by the Company, and (iv) no Claims of such infringement or other violation are pending 

or threatened in writing against any Person by the Company. 

(c) Except as would not have or would not be reasonably expected to have, 

individually or in the aggregate, a Company Material Adverse Effect, since January 1, 

2017, to the Knowledge of the Company, there have been no security breaches in the 

information technology systems in the complete and entire control of the Company 

(“IT Systems”). 

(d) The Company has implemented and maintained appropriate technical and 

organizational measures to protect Personal Information and its own IT Systems against 

unlawful destruction or unauthorized loss,  which ensure a level of security appropriate to 

the risk as required under applicable Law, including a process for testing, assessing and 

evaluating the effectiveness of such security measures (collectively, the “IT Policies and 

Procedures”).  The Company has aligned its IT Policies and Procedures with applicable 

industry standards. 

(e) The representations and warranties contained in this Section 3.17 are the 

sole and exclusive representations and warranties of the Company relating to 

infringement or other violation of Intellectual Property, and no other representation or 

warranty of the Company contained herein shall be construed to relate to infringement or 

other violation of Intellectual Property. 

SECTION 3.18 Insurance.  Except as would not have or would not be reasonably 

likely to have, individually or in the aggregate, a Company Material Adverse Effect, (a) all fire 

and casualty, general liability, director and officer, business interruption, product liability, 

sprinkler and water damage, and other insurance policies maintained by the Company 

(“Insurance Policies”) are in full force and effect, (b) all premiums due with respect to all 

Insurance Policies have been paid, (c) the Company is not in breach or default under, and to the 

Knowledge of the Company, no event has occurred which, with notice or the lapse of time, 

would constitute such a breach of or default under, or permit termination or modification under, 

any such Insurance Policies, and (d) since the most recent renewal date, the Company has not 

received any written notice threatening termination of, or premium increases with respect to, or 

material alteration of coverage under, any such policies, other than premium increases or 

alterations of coverage occurring in the ordinary course during the renewal process for any such 

policies. 
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SECTION 3.19 Regulatory Status. 

(a) The Company is subject to regulation as a “public utility”, a “utility” and 

an “electric utility,” in each case as such terms are defined in the Texas Public Utility 

Regulatory Act, the New Mexico Public Utility Act and the FPA. The Company is not a 

“holding company” under the Public Utility Holding Company Act of 2005 and is not 

regulated as a public utility by any state other than the State of Texas and the State of 

New Mexico. 

(b) All Filings (except for immaterial Filings) required to be made by the 

Company since January 1, 2017 with the FERC, the Public Utility Commission of Texas 

(the “PUCT”) and the New Mexico Public Regulation Commission (the “NMPRC”), as 

the case may be, have been made, including all forms, statements, reports, agreements 

and all documents, exhibits, amendments and supplements appertaining thereto, including 

all rates, tariffs and related documents, and all such Filings complied, as of their 

respective dates, and currently comply, with all applicable requirements of applicable 

Laws, except for Filings the failure of which to make or the failure of which to make in 

compliance with all applicable requirements of applicable Laws, would not reasonably be 

expected to have, individually or in the aggregate, a Company Material Adverse Effect. 

SECTION 3.20 Brokers’ Fees and Expenses.  Except for the Company Financial 

Advisor, the fees and expenses of which will be paid by the Company, no broker, investment 

banker, financial advisor or other Person is entitled to any broker’s, finder’s, financial advisor’s 

or other similar fee or commission in connection with the transactions contemplated by this 

Agreement, including the Merger, based upon arrangements made by or on behalf of the 

Company. The Company has made available to Parent true and complete copies of all 

agreements between the Company and the Company Financial Advisor, which agreements 

disclose all fees payable to the Company Financial Advisor. 

SECTION 3.21 Opinion of Financial Advisor.  The Company Board has received 

an opinion of the Company Financial Advisor to the effect that, as of the date of such opinion 

and based upon and subject to the various matters, limitations, qualifications and assumptions set 

forth therein, the Merger Consideration is fair, from a financial point of view, to the holders of 

shares of Company Common Stock (other than shares owned by the Company as treasury stock 

or shares that are owned directly or indirectly by Parent or Merger Sub) and, as of the date of this 

Agreement, such opinion has not been modified or withdrawn.  Promptly following execution of 

this Agreement, the Company will provide copies of such opinion to Parent for informational 

purposes only. 

SECTION 3.22 No Additional Representations.  Except for the representations and 

warranties expressly set forth in Article IV (as modified by the Parent Disclosure Letter) and in 

any certificate delivered by Parent to the Company in accordance with the terms hereof, the 

Company specifically acknowledges and agrees that neither Parent nor any of its Affiliates, 

Representatives or shareholders or any other Person makes, or has made, any other express or 

implied representation or warranty whatsoever (whether at law (including at common law or by 

statute) or in equity).  Except for the representations and warranties expressly set forth in this 

Article III (as modified by the Company Disclosure Letter) and in any certificate delivered by 
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the Company to Parent in accordance with the terms hereof, the Company hereby expressly 

disclaims and negates (a) any other express or implied representation or warranty whatsoever 

(whether at law (including at common law or by statute) or in equity), including with respect to 

(i) the Company or any of the Company’s businesses, assets, employees, Permits, liabilities, 

operations, prospects or condition (financial or otherwise) or (ii) any opinion, projection, 

forecast, statement, budget, estimate, advice or other information with respect to the projections, 

budgets or estimates of future revenues, results of operations (or any component thereof), cash 

flows, financial condition (or any component thereof) or the future business and operations of the 

Company, as well as any other business plan and cost-related plan information of the Company 

related to future periods, made, communicated or furnished (orally or in writing), or to be made, 

communicated or furnished (orally or in writing), to Parent, its Affiliates or its Representatives, 

in each case, whether made by the Company or any of its Affiliates, Representatives or 

shareholders or any other Person (this clause (ii), collectively, “Company Projections”) and 

(b) all liability and responsibility for any such other representation or warranty or any such 

Company Projection. 

ARTICLE IV 

 

REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB 

Except as set forth in the disclosure letter delivered by Parent to the Company 

concurrently with the execution and delivery by Parent and Merger Sub of this Agreement (the 

“Parent Disclosure Letter”), Parent and Merger Sub represent and warrant to the Company as 

follows: 

SECTION 4.01 Organization, Standing and Power.  Each of Parent and Merger 

Sub is duly organized, validly existing and in active status or good standing, as applicable, under 

the Laws of the jurisdiction in which it is organized (in the case of active status or good standing, 

to the extent such jurisdiction recognizes such concept).  Each of Parent and Merger Sub has all 

requisite entity power and authority to enable it to own, operate, lease or otherwise hold its 

properties and assets and to conduct its businesses as presently conducted, except where the 

failure to have such power or authority would not have or would not reasonably be expected to 

have, individually or in the aggregate, a Parent Material Adverse Effect.  Each of Parent and 

Merger Sub is duly qualified or licensed to do business in each jurisdiction where the nature of 

its business or the ownership, operation or leasing of its properties make such qualification 

necessary, except in any such jurisdiction where the failure to be so qualified or licensed would 

not have or would not reasonably be expected to have, individually or in the aggregate, a Parent 

Material Adverse Effect. 

SECTION 4.02 Authority; Execution and Delivery; Enforceability.  Each of Parent 

and Merger Sub has all requisite power and authority to execute and deliver this Agreement, to 

perform its covenants and agreements hereunder and to consummate the transactions 

contemplated hereby, including the Merger.  The sole member of Parent has adopted resolutions 

(a) determining that it is in the best interests of Parent and its member, and declaring it advisable, 

for Parent to enter into this Agreement and (b) adopting this Agreement and approving Parent’s 

execution, delivery and performance of this Agreement and the consummation of the 

transactions contemplated by this Agreement, including the Merger.  Such resolutions have not 
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been amended or withdrawn as of the date of this Agreement.  The board of directors of Merger 

Sub has adopted resolutions (i) determining that it is in the best interests of Merger Sub and its 

shareholder, and declaring it advisable, for Merger Sub to enter into this Agreement, 

(ii) adopting this Agreement and approving Merger Sub’s execution, delivery and performance 

of this Agreement and the consummation of the transactions contemplated by this Agreement, 

including the Merger, and (iii) resolving to recommend that Parent, in its capacity as the sole 

shareholder of Merger Sub, adopt this Agreement.  Parent has approved this Agreement by 

written consent in its capacity as the sole shareholder of Merger Sub.  Such resolutions and 

written consent have not been amended or withdrawn as of the date of this Agreement.  No other 

vote or corporate proceedings on the part of Parent or Merger Sub are necessary to authorize, 

adopt or approve, as applicable, this Agreement or to consummate the Merger.  Parent and 

Merger Sub have duly executed and delivered this Agreement and, assuming the due 

authorization, execution and delivery by the Company, this Agreement constitutes the legal, 

valid and binding obligation of each of Parent and Merger Sub, enforceable against it in 

accordance with its terms, subject in all respects to the Bankruptcy and Equity Exceptions. 

SECTION 4.03 No Conflicts; Consents.   

(a) The execution and delivery of this Agreement by Parent and Merger Sub 

does not, and the performance by each of Parent and Merger Sub of its covenants and 

agreements hereunder and the consummation of the transactions contemplated hereby, 

including the Merger, will not, (i) conflict with, or result in any violation of any provision 

of, the Organizational Documents of Parent or the Organizational Documents of Merger 

Sub, (ii) subject to obtaining the Consents set forth in Section 4.03(a)(ii) of the Parent 

Disclosure Letter (the “Parent Required Consents” and, together with the Company 

Required Consents, the “Required Consents”), conflict with, result in any violation of, or 

default (with or without notice or lapse of time, or both) under, or give rise to a right of 

termination, cancellation or acceleration of any material obligation or to the loss of a 

material benefit under, or result in the creation of a Lien upon any of the respective 

properties or assets of Parent or Merger Sub pursuant to, any Contract to which Parent or 

Merger Sub is a party or by which any of their respective properties or assets is bound or 

any Permit applicable to the business of Parent or Merger Sub or (iii) subject to obtaining 

the Consents referred to in Section 4.03(b) and making the Filings referred to in Section 

4.03(b), conflict with, or result in any violation of any provision of, any Judgment or 

Law, in each case, applicable to Parent or Merger Sub or their respective properties or 

assets, except for, in the case of the foregoing clauses (ii) and (iii), any matter that would 

not have or would not be reasonably expected to have, individually or in the aggregate, a 

Parent Material Adverse Effect. 

(b) No Consent of or from, or Filing made to or with, any Governmental 

Entity, is required to be obtained or made by Parent or any Affiliate of Parent in 

connection with Parent’s and Merger Sub’s execution and delivery of this Agreement or 

their performance of their covenants and agreements hereunder or the consummation of 

the transactions contemplated hereby, including the Merger, except for the following: 

(i) compliance with, Filings under and the expiration or termination of 

any applicable waiting period under the HSR Act; 
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(ii) (A) Filings with, and the Consent of, the FERC under Section 203 

of the FPA, (B) Filings with, and the Consent of, the Governmental Entities set 

forth in Section 4.03(b)(ii)(B) of the Parent Disclosure Letter, (C) the Filings and 

Consents set forth in Section 4.03(b)(ii)(C) of the Parent Disclosure Letter and 

(D) the Additional Approvals (the Consents and Filings set forth in Section 

4.03(b)(i) and this Section 4.03(b)(ii), collectively, the “Parent Required 

Approvals” and, together with the Company Required Approvals, the “Required 

Approvals”); 

(iii) the Parent Required Consents, as applicable; 

(iv) Filings and Consents as are required to be made or obtained under 

state or federal property transfer Laws or Environmental Laws as set forth in 

Section 4.03(b)(iv) of the Parent Disclosure Letter; and 

(v) such other Filings and Consents the failure of which to make or 

obtain would not have or would not reasonably be expected to have, individually 

or in the aggregate, a Parent Material Adverse Effect. 

SECTION 4.04 Litigation.  Except as set forth in Section 4.04 of the Parent 

Disclosure Letter, there is no Claim before any Governmental Entity pending or, to the 

Knowledge of Parent, threatened against Parent or Merger Sub or any Affiliate of Parent that has 

had or would reasonably be expected to have, individually or in the aggregate, a Parent Material 

Adverse Effect.  There is no Judgment outstanding against or, to the Knowledge of Parent, 

investigation by any Governmental Entity of Parent, Merger Sub or any Affiliate of Parent or any 

of their respective properties or assets that has had or would reasonably be expected to have, 

individually or in the aggregate, a Parent Material Adverse Effect.   

SECTION 4.05 Compliance with Applicable Laws.  Except as would not have or 

would not reasonably be expected to have, individually or in the aggregate, a Parent Material 

Adverse Effect, Parent and Merger Sub are in compliance with all applicable Laws (including 

Anti-Corruption Laws) and all material Permits applicable to the business and operations of 

Parent and Merger Sub.  None of Parent or Merger Sub or, to the Knowledge of Parent or Merger 

Sub, their respective directors, officers, employees, agents or representatives: (i) is a Designated 

Person, (ii) is a Person that is owned or controlled by a Designated Person; (iii) is located, 

organized or resident in a Sanctioned Country; or (iv) has or is now, in connection with the 

business of Parent or Merger Sub, engaged in, any dealings or transactions (A) with any 

Designated Person, (B) in any Sanctioned Country, or (C) otherwise in material violation of 

Sanctions. 

SECTION 4.06 Financing.  Parent has delivered to the Company true and complete 

fully executed copies of (a) the commitment letter, dated as of the date hereof, among Parent, 

Bank of America, N.A. and BofA Securities, Inc. (the “Debt Commitment Letter”) and (b) the 

fee letter, among Parent, Bank of America, N.A. and BofA Securities, Inc., dated as of the date 

hereof (in each case, as redacted to remove only the fee amounts, pricing caps, the rates and 

amounts included in the “market flex” and other economic provisions (none of which could 

affect the conditionality, principal amount or availability of the Debt Financing)), in each case, 
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including all exhibits, schedules, annexes and amendments to such letters in effect as of the date 

of this Agreement (collectively, the “Debt Letters”), pursuant to which and subject to the terms 

and conditions thereof, each of the Debt Financing Sources party thereto has severally committed 

to lend the amounts set forth therein to Parent (the provision of such funds as set forth therein, 

the “Debt Financing”) for the purposes set forth in such Debt Letters.  The Debt Letters have not 

been amended, restated or otherwise modified or waived prior to the execution and delivery of 

this Agreement.  As of the execution and delivery of this Agreement, the Debt Letters are in full 

force and effect and constitute the legal, valid and binding obligation of each of Parent and, to 

Parent’s Knowledge, the other parties thereto, subject in each case to the Bankruptcy and Equity 

Exceptions.  There are no conditions precedent or contingencies directly or indirectly related to 

the funding of the full amount of the Debt Financing pursuant to the Debt Letters, other than as 

expressly set forth in the Debt Letters.  Subject to the terms and conditions thereof, the Debt 

Letters will provide Parent and Merger Sub, together with the Equity Commitment Agreement, 

with sufficient funds at the Closing to pay all of Parent’s obligations under this Agreement, 

including the payment of the Merger Consideration and all fees and expenses expected to be 

incurred in connection therewith.  As of the date of this Agreement, no event has occurred 

which, with or without notice, lapse of time or both, would constitute a breach or default on the 

part of Parent or, to Parent’s Knowledge, any other party to the Debt Letters under the Debt 

Letters that would (a) result in any of the conditions in the Debt Letters not being satisfied or 

(b) otherwise result in the Debt Financing not being available, other than such default or breach 

that has been waived by the lenders or otherwise cured in a timely manner by Parent or Merger 

Sub to the satisfaction of the lenders, as the case may be.  As of the date of this Agreement, there 

are no side letters or other agreements, Contracts, arrangements or understandings (written or 

oral) directly or indirectly related to the funding of the Debt Financing that could affect the 

conditionality, principal amount or availability of the Debt Financing other than as expressly set 

forth in the Debt Letters.  Parent has fully paid all commitment fees or other fees required to be 

paid on or prior to the date of this Agreement in connection with the Debt Financing.  As of the 

date of this Agreement assuming the satisfaction of the conditions set forth in Section 7.01 and 

Section 7.03, Parent has no reason to believe that any of the conditions to the Debt Financing 

contemplated by the Debt Letters will not be satisfied or waived on a timely basis or that the 

Debt Financing contemplated by the Debt Letters will not be made available on the Closing Date 

in accordance with the terms of the Debt Letters. As of the date hereof, no lender has notified 

Parent of its intention to terminate its obligations under the Debt Letters or to not provide the 

Debt Financing. 

SECTION 4.07 Brokers’ Fees and Expenses.  Except for any Person set forth in 

Section 4.07 of the Parent Disclosure Letter, the fees and expenses of which will be paid by 

Parent, no broker, investment banker, financial advisor or other Person is entitled to any 

broker’s, finder’s, financial advisor’s or other similar fee or commission in connection with the 

transactions contemplated by this Agreement, including the Merger, based upon arrangements 

made by or on behalf of Parent or Merger Sub. 

SECTION 4.08 Merger Sub.  The authorized capital stock of Merger Sub consists 

of one thousand (1,000) shares of common stock, par value $0.01 per share. All outstanding 

shares of capital stock of Merger Sub are duly authorized, validly issued, fully paid and 

nonassessable.  Parent owns all of the outstanding shares of capital stock of Merger Sub.  Merger 

Sub has been incorporated solely for the purpose of merging with and into the Company and 
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taking action incident to the Merger and this Agreement.  Merger Sub has no assets, liabilities or 

obligations and has not, since the date of its formation, carried on any business or conducted any 

operations, except, in each case, as arising from the execution of this Agreement, the 

performance of its covenants and agreements hereunder and matters ancillary thereto. 

SECTION 4.09 Ownership of Company Common Stock; Affiliated Shareholder.  

Neither Parent nor any other Affiliate of Parent “beneficially owns” (as such term is defined for 

purposes of Section 13(d) of the Exchange Act) any shares of Company Common Stock or any 

other Equity Securities.  Neither Parent nor any “affiliate” or “associate” (as such terms are used 

in Section 21.606 of the TBOC) of Parent is, nor at any time during the last three (3) years has 

been, an “affiliated shareholder” of the Company as defined in Section 21.606 of the TBOC. 

SECTION 4.10 Solvency.  Assuming (i) the representations and warranties of the 

Company made in this Agreement are true and correct in all material respects (disregarding any 

references to “Knowledge of the Company,” “Company Material Adverse Effect,” “materiality” 

or similar qualifications contained in such representations), (ii) the compliance by the Company 

of its obligations hereunder, (iii) all material contingent liabilities of the business of the 

Company are disclosed herein, in the Company Disclosure Letter or in the Company Reports, 

(iv) the satisfaction of the conditions set forth in Article VII and (v) that the most recent 

projections, forecasts or estimates of the Company that have been provided to Parent have been 

prepared in good faith based on assumptions that were and continue to be reasonable, Parent and 

Merger Sub, individually and on a consolidated basis, are not as of the date hereof, and after 

giving effect to the transactions contemplated hereby to occur at Closing, including the Merger, 

the Debt Financing, any Substitute Financing, the payment of the Merger Consideration, and the 

payment of all related fees and expenses, will not be, Insolvent. 

SECTION 4.11 Equity Commitment Agreement.  Concurrently with the execution 

of this Agreement, the Sponsor has executed the Equity Commitment Agreement. The Equity 

Commitment Agreement is in full force and effect, is a valid, binding and enforceable obligation 

of the Sponsor and no event has occurred which, with or without notice, lapse of time or both, 

would constitute a default on the part of the Sponsor under the Equity Commitment Agreement.  

The Equity Commitment Agreement is not subject to any conditions or other contractual 

contingencies other than as set forth therein. 

SECTION 4.12 No Additional Representations.  Except for the representations and 

warranties expressly set forth in Article III (as modified by the Company Disclosure Letter) and 

in any certificate delivered by the Company to Parent in accordance with the terms hereof, each 

of Parent and Merger Sub (a) specifically acknowledges and agrees that none of the Company or 

any of its Affiliates, Representatives or shareholders or any other Person makes, or has made, 

any other express or implied representation or warranty whatsoever (whether at law (including at 

common law or by statute) or in equity), including with respect to the Company or any of the 

Company’s businesses, assets, employees, Permits, liabilities, operations, prospects, condition 

(financial or otherwise) or any Company Projection, and hereby expressly waives and 

relinquishes any and all rights, Claims or causes of action (whether in contract or in tort or 

otherwise, or whether at law (including at common law or by statute) or in equity) based on, 

arising out of or relating to any such other representation or warranty or any Company 

Projection, (b) specifically acknowledges and agrees to the Company’s express disclaimer and 
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negation of any such other representation or warranty or any Company Projection and of all 

liability and responsibility for any such other representation or warranty or any Company 

Projection and (c) expressly waives and relinquishes any and all rights, Claims and causes of 

action (whether in contract or in tort or otherwise, or whether at law (including at common law 

or by statute) or in equity) against (i) the Company in connection with accuracy, completeness or 

materiality of any Company Projection and (ii) any Affiliate of the Company or any of the 

Company’s or any such Affiliate’s respective Representatives or shareholders (other than the 

Company) or any other Person, and hereby specifically acknowledges and agrees that such 

Persons shall have no liability or obligations, based on, arising out of or relating to this 

Agreement or the negotiation, execution, performance or subject matter hereof, including (1) for 

any alleged nondisclosure or misrepresentations made by any such Person or (2) in connection 

with the accuracy, completeness or materiality of any Company Projection.  Each of Parent and 

Merger Sub acknowledges and agrees that (A) it has conducted to its satisfaction its own 

independent investigation of the transactions contemplated hereby (including with respect to the 

Company and its businesses, operations, assets and liabilities) and, in making its determination to 

enter into this Agreement and proceed with the transactions contemplated hereby, has relied 

solely on the results of such independent investigation and the representations and warranties of 

the Company expressly set forth in Article III (as modified by the Company Disclosure Letter), 

and (B) except for the representations and warranties of the Company expressly set forth in 

Article III (as modified by the Company Disclosure Letter) and in any certificate delivered by 

the Company to Parent in accordance with the terms hereof, it has not relied on, or been induced 

by, any representation, warranty or other statement of or by the Company or any of its Affiliates, 

Representatives or shareholders or any other Person, including any Company Projection or with 

respect to the Company or any of the Company’s businesses, assets, employees, Permits, 

liabilities, operations, prospects or condition (financial or otherwise) or any Company Projection, 

in determining to enter into this Agreement and proceed with the transactions contemplated 

hereby.  Except for the representations and warranties expressly set forth in this Article IV (as 

modified by the Parent Disclosure Letter) and in any certificate delivered by Parent to the 

Company in accordance with the terms hereof, Parent hereby expressly disclaims and negates (a) 

any other express or implied representation or warranty whatsoever (whether at law (including at 

common law or by statute) or in equity), and (b) all liability and responsibility for any such other 

representation or warranty. 

ARTICLE V 

 

COVENANTS RELATING TO CONDUCT OF BUSINESS 

SECTION 5.01 Conduct of Business. 

(a) Conduct of Business by the Company. Except for matters set forth in 

Section 5.01 of the Company Disclosure Letter or otherwise contemplated or required by 

this Agreement, or as required by a Governmental Entity or by applicable Law, or as 

required in connection with any Proceedings, or with the prior written consent of Parent 

(which consent shall not be unreasonably withheld, conditioned or delayed), from the 

date of this Agreement until the Effective Time, the Company shall use commercially 

reasonable efforts to, (x) conduct its business in the ordinary course of business in all 

material respects, (y) maintain in effect all material Permits necessary for the lawful 
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conduct of its business and (z) preserve intact, in all material respects, its business 

organization, goodwill and existing relationships with employees, customers, suppliers 

and Governmental Entities and any other Person having a material business relationship 

with it.  In addition, and without limiting the generality of the foregoing, except as set 

forth in the Company Disclosure Letter or otherwise contemplated or required by this 

Agreement, or as required by a Governmental Entity or by applicable Law, or as required 

in connection with any Proceedings, or with the prior written consent of Parent (which 

consent shall not be unreasonably withheld, conditioned or delayed), from the date of this 

Agreement until the Effective Time, the Company shall not do any of the following: 

(i) declare, set aside or pay any dividends on, or make any other 

distributions (whether in cash, stock or property or any combination thereof) in 

respect of, any of its capital stock, other equity interests or voting securities, 

except for (A) quarterly cash dividends payable by the Company in respect of 

shares of Company Common Stock on a schedule consistent with the Company’s 

past practices in an amount per share of Company Common Stock not in excess of 

(1) $0.385 for quarterly dividends declared before June 1, 2020 and (2) $0.41 for 

quarterly dividends declared on or after June 1, 2020, (B) dividend equivalents 

accrued or payable by the Company in respect of Company Restricted Stock in 

accordance with the applicable award agreements, and (C) a “stub period” 

dividend to holders of record of Company Common Stock as of immediately prior 

to the Effective Time equal to the product of (1) the number of days from the 

record date for payment of the last quarterly dividend paid by the Company prior 

to the Effective Time, multiplied by (2) a daily dividend rate determined by 

dividing the amount of the last quarterly dividend paid prior to the Effective Time 

by ninety-one (91); 

(ii) amend any of its Organizational Documents (except for immaterial 

or ministerial amendments or amendments required by changes in Law); 

(iii) split, combine, consolidate, subdivide or reclassify any of its 

capital stock, other equity interests or voting securities, or securities convertible 

into or exchangeable or exercisable for capital stock or other equity interests or 

voting securities, or issue or authorize the issuance of any other securities in 

respect of, in lieu of or in substitution for its capital stock, other equity interests or 

voting securities; 

(iv) repurchase, redeem or otherwise acquire, or offer to repurchase, 

redeem or otherwise acquire, any capital stock or voting securities of, or equity 

interests in, the Company or any securities of the Company convertible into or 

exchangeable or exercisable for capital stock or voting securities of, or equity 

interests in, the Company, or any warrants, calls, options, “phantom” stock or 

units, stock appreciation rights, or other rights to acquire any such capital stock, 

securities, interests or rights, except for (A) the acquisition by the Company of 

shares of Company Common Stock in the open market to satisfy its obligations 

under all Company Benefit Plans and (B) the withholding of shares of Company 
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Common Stock to satisfy Tax obligations with respect to awards granted pursuant 

to the Company Stock Plan; 

(v) issue, deliver, sell, grant, pledge or otherwise encumber or subject 

to any Lien any Equity Securities or Company Voting Debt, in each case, except 

for the settlement of Company Restricted Stock, Company Performance Stock or 

Company Unpaid Performance Stock; 

(vi) (A) grant to any Company Personnel any increase in compensation 

or benefits (including paying to any Company Personnel any amount not due) 

except in the ordinary course of business and consistent with past practices, but in 

any event not exceeding increases with a value in the aggregate of 6.10% of the 

current cost of compensation and benefits provided to Company Personnel as of 

the date of this Agreement, (B) grant to any Company Personnel any increase in 

change-in-control, severance, retention or termination pay, or enter into or amend 

any change-in-control, severance, retention or termination agreement with any 

Company Personnel, (C) establish, adopt, enter into, amend in any material 

respect or terminate any Company Benefit Plan or Company Benefit Agreement 

(or any plan or agreement that would be a  Company Benefit Plan or Company 

Benefit Agreement if in existence on the date hereof), in each case, except in the 

ordinary course of business consistent with past practices or (D) take any action to 

accelerate the time of vesting, funding or payment of any compensation or 

benefits under any Company Benefit Plan or Company Benefit Agreement, except 

in the case of the foregoing clause (A) through (D) for actions required pursuant 

to the terms of any Company Benefit Plan or Company Benefit Agreement 

existing on the date hereof that has been made available to Parent, or as expressly 

required by the terms and conditions of this Agreement; 

(vii) make any material change in accounting methods, principles or 

practices, except to the extent as may have been required by a change in 

applicable Law or GAAP or by any Governmental Entity (including the SEC or 

the Public Company Accounting Oversight Board); 

(viii) make any acquisition or disposition, sale or transfer of an asset or 

business (including by merger, consolidation or acquisition of stock or any other 

equity interests or assets) except for (A) any acquisition or disposition for 

consideration that is individually not in excess of $25,000,000 and in the 

aggregate not in excess of $50,000,000 or (B) any disposition of obsolete or 

worn-out equipment in the ordinary course of business; 

(ix) incur any Indebtedness, except for (A) as reasonably necessary to 

finance any capital expenditures permitted under Section 5.01(a)(x), 

(B) Indebtedness in replacement of existing Indebtedness (provided that the 

aggregate commitments or principal amounts thereunder shall not be increased), 

(C) guarantees by the Company of existing Indebtedness, (D) guarantees and 

other credit support by the Company of obligations of the Trust in the ordinary 

course of business consistent with past practice, (E) borrowings under existing 
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revolving credit facilities (or replacements thereof on comparable terms) in the 

ordinary course of business or (F) Indebtedness in amounts necessary to maintain 

the capital structure of the Company or the Trust, as authorized by the PUCT and 

the NMPRC, and to maintain the present capital structure of the Company 

consistent with past practice in all material respects; 

(x) make, or agree or commit to make, any capital expenditure, except 

(A) in accordance with the capital plan set forth in Section 5.01(a)(x) of the 

Company Disclosure Letter, plus a 10% variance for each principal category set 

forth in such capital plan, (B) with respect to any capital expenditure not 

addressed by the foregoing clause (A), not to exceed $30,000,000 in the aggregate 

in any twelve (12) month period, (C) capital expenditures related to operational 

emergencies subject to Section 5.01(b) or (D) as required by Law or a 

Governmental Entity; provided, that, in the case of clauses (C) and (D), the 

Company shall provide Parent with notice of such action taken as soon as 

reasonably practicable thereafter; 

(xi) enter into, modify or amend in any material respect, or terminate or 

waive any material right under, any Company Contract (except for (A) any 

modification, amendment, termination or waiver in the ordinary course of 

business or (B) a termination without material penalty or loss of material benefit 

to the Company); 

(xii) make or change any material Tax election, change any material 

method of Tax accounting, settle or compromise any material Tax liability, audit 

or other proceeding, compromise or surrender any refund, credit or other similar 

benefit, enter into any closing agreements relating to a material amount of Taxes, 

file or amend any material Tax Return, grant any waiver of any statute of 

limitations with respect to, or any extension of a period for the assessment of, any 

material Tax (excluding extensions of time to file Tax Returns obtained in the 

ordinary course); 

(xiii) waive, release, assign, settle or compromise any material Claim 

against the Company, except to the extent permitted by Section 5.02 and except 

for waivers, releases, assignments, settlements or compromises that are limited 

solely to the payment of monetary damages and that, with respect to the payment 

of such monetary damages, the amount of monetary damages to be paid by the 

Company does not exceed (A) the amount with respect thereto reflected on the 

Company Financial Statements (including the notes thereto) or (B) $10,000,000, 

in the aggregate, in excess of the proceeds received or to be received from any 

insurance policies in connection with such payment; 

(xiv) terminate the employment of any employee at the level of Vice 

President or above, other than for cause; 

(xv) waive the restrictive covenant obligations of any employee of the 

Company; 
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(xvi) enter into, materially amend, terminate or extend any collective 

bargaining agreement or similar labor agreement, other than as required by 

applicable Law, or voluntarily recognize or certify any union, works council or 

other employee representative body as the bargaining representative of any 

employees of the Company; 

(xvii) effectuate a “plant closing” or “mass layoff,” as those terms are 

defined in the WARN Act;  

(xviii) enter into a new line of business or cease operations of an existing 

line of business; 

(xix) adopt or recommend a plan or agreement of complete or partial 

liquidation or dissolution, restructuring or other reorganization; 

(xx) form or acquire any Subsidiary; 

(xxi) materially change any of its energy price risk management and 

marketing of energy parameters, limits and guidelines (the “Company Risk 

Management Guidelines”) or enter into any physical commodity transactions, 

exchange-traded futures and options transactions, over-the-counter transactions 

and derivatives thereof or similar transactions other than as permitted by the 

Company Risk Management Guidelines;  

(xxii) materially change any of its IT Policies and Procedures except as 

required by applicable Law or in accordance with Good Utility Practice; 

(xxiii) fail to maintain, terminate or cancel any material insurance 

coverage maintained by the Company with respect to any material assets without 

using commercially reasonable efforts to replace such coverage with a 

comparable amount of insurance coverage to the extent available on commercially 

reasonable terms;  

(xxiv) except to the extent permitted by Section 5.02, initiate or pursue 

any Proceedings with or before any Governmental Entity; 

(xxv) except as necessary in the ordinary course of business consistent 

with past practice, grant or acquire, agree to grant to or acquire from any Person, 

or dispose of or permit to lapse any rights to any material Intellectual Property; or 

(xxvi) authorize or enter into any Contract to do any of the foregoing. 

(b) Emergencies.  Notwithstanding anything to the contrary herein, the 

Company may take reasonable actions in compliance with applicable Law and Good 

Utility Practice (i) with respect to any operational emergencies (including any restoration 

measures in response to any hurricane, strong winds, ice event, fire, tornado, tsunami, 

flood, earthquake or other natural disaster, severe weather-related event, circumstance or 

development, act of terrorism or sabotage), equipment failures, outages or an immediate 



 

37 

 

and material threat to the health or safety of natural Persons; provided, that the Company 

shall provide Parent with notice of such action taken as soon as reasonably practicable 

thereafter. 

(c) No Control of the Company’s Business.  Parent acknowledges and agrees 

that (i) nothing contained herein is intended to give Parent, directly or indirectly, the right 

to control or direct the operations of the Company prior to the Effective Time and 

(ii) prior to the Effective Time, the Company shall exercise, consistent with the terms and 

conditions of this Agreement, complete control and supervision over its businesses and 

operations. 

(d) Notice of Changes.  Each of Parent and the Company shall promptly 

notify the other orally and in writing of any change or event of which it becomes aware 

that would reasonably be expected to prevent any of the conditions precedent described 

in Article VII from being satisfied. 

SECTION 5.02 Proceedings.  Between the date of this Agreement and the Closing, 

the Company may (a) initiate new rate cases or any other proceeding, or continue to pursue 

regulatory and other proceedings, in each case as set forth in Section 5.02(a) of the Company 

Disclosure Letter, (b) enter into any settlement or stipulation in respect of any Proceeding set 

forth in Section 5.02(b) of the Company Disclosure Letter, (c) with the prior written consent of 

Parent (such consent not to be unreasonably withheld, delayed or conditioned), initiate new rate 

cases or any other proceeding that would reasonably be expected to affect the authorized capital 

structure or authorized return on equity of the Company or materially affect the return on equity 

of the Company in an adverse manner, with Governmental Entities, and (d) with the prior written 

consent of Parent (such consent not to be unreasonably withheld, delayed or conditioned), 

initiate any other proceeding with Governmental Entities in the ordinary course of business (the 

foregoing clauses (a), (c) and (d), collectively, the “Proceedings”); provided that the Company 

shall (A) keep Parent informed as promptly as reasonably practicable of any material 

communications or meetings with any Governmental Entity with respect to Proceedings and 

shall provide copies of any written communications or materials, (B) consult with Parent and 

give Parent a reasonable opportunity, within time constraints imposed in such Proceedings, to 

comment on material written communications or materials submitted to any Governmental 

Entity, in each case with respect to any Proceedings, which the Company shall consider in good 

faith and (C) at the request of Parent, provide Parent a reasonable opportunity to participate in 

any material meeting or communications related thereto.  Subject to applicable Law, Parent shall 

have the opportunity to review and comment on all economic aspects of any filings in connection 

with any Proceedings.  If a Proceeding is combined with any proceeding relating to obtaining 

any Required Approval, the provisions of Section 6.03 and Section 6.06 will apply with respect 

to such Proceeding. 

SECTION 5.03 No Solicitation by the Company; Company Board Recommendation. 

(a) The Company shall not, and shall not authorize any of its Affiliates or any 

of its and their respective officers, directors, principals, partners, managers, members, 

attorneys, accountants, agents, employees, consultants, financial advisors or other 

authorized representatives (collectively, “Representatives”) to (i) directly or indirectly 
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solicit, initiate or knowingly encourage, induce or facilitate any Company Takeover 

Proposal or any inquiry or proposal that would reasonably be expected to lead to a 

Company Takeover Proposal, in each case, except for this Agreement and the 

transactions contemplated hereby, or (ii) directly or indirectly participate in any 

discussions or negotiations with any Person (except between the Company’s Affiliates 

and its and their respective Representatives and Parent and Parent’s Affiliates and its and 

their respective Representatives with respect to the transactions contemplated by this 

Agreement) regarding, or furnish to any such Person, any nonpublic information with 

respect to, or cooperate in any way with any such Person with respect to, any Company 

Takeover Proposal or any inquiry or proposal that would reasonably be expected to lead 

to a Company Takeover Proposal.  The Company shall, and shall cause its Affiliates and 

its and their respective Representatives to, immediately cease and cause to be terminated 

all existing discussions or negotiations with any Person (except between the Company’s 

Affiliates and its and their respective Representatives and Parent and Parent’s Affiliates 

and its and their respective Representatives with respect to the transactions contemplated 

by this Agreement) with respect to any Company Takeover Proposal or any inquiry or 

proposal that would reasonably be expected to lead to a Company Takeover Proposal, 

request the prompt return or destruction of all confidential information previously 

furnished and immediately terminate all physical and electronic data room access 

previously granted to any such Person or its Representatives.  Notwithstanding anything 

to the contrary herein, at any time prior to obtaining the Company Shareholder Approval, 

in response to the receipt of a bona fide written Company Takeover Proposal made after 

the date of this Agreement that does not result from a breach (other than an immaterial 

breach) of this Section 5.03(a) and that the Company Board determines in good faith 

(after consultation with outside legal counsel and a nationally recognized financial 

advisor) constitutes or could reasonably be expected to lead to a Superior Company 

Proposal, the Company and its Representatives may (1) furnish information with respect 

to the Company to the Person making such Company Takeover Proposal (and its 

Representatives) (provided that all such information has previously been provided to 

Parent or is provided to Parent prior to or concurrently with the provision of such 

information to such Person) pursuant to a customary confidentiality agreement that does 

not restrict the Company’s ability to comply with its obligations under this Section 5.03, 

and (2) participate in discussions regarding the terms of such Company Takeover 

Proposal, including terms of a Company Acquisition Agreement with respect thereto, and 

the negotiation of such terms with the Person making such Company Takeover Proposal 

(and such Person’s Representatives).  Without limiting the foregoing, it is agreed that any 

violation of this Section 5.03(a) by any Representative of the Company or any of its 

Affiliates, in each case, at the Company’s direction, shall constitute a breach of this 

Section 5.03(a) by the Company.  Notwithstanding anything to the contrary herein, the 

Company may grant a waiver, amendment or release under any confidentiality or 

standstill agreement to the extent (x) necessary to allow a confidential Company 

Takeover Proposal to be made to the Company or the Company Board so long as the 

Company Board promptly (and in any event, within twenty four (24) hours) notifies 

Parent thereof after granting any such waiver, amendment or release and (y) the 

Company Board determines in good faith (after consultation with outside legal counsel) 
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that the failure to grant such waiver, amendment or release would reasonably likely be 

inconsistent with its fiduciary duties under applicable Law. 

(b) Except as set forth in Section 5.03(c) and Section 5.03(e), and except for 

the public disclosure of a Company Recommendation Change Notice, neither the 

Company Board nor any committee thereof shall (i) withdraw, change, qualify, withhold 

or modify in any manner adverse to Parent, or propose publicly to withdraw, change, 

qualify, withhold or modify in any manner adverse to Parent, the Company Board 

Recommendation, (ii) adopt, approve or recommend, or propose publicly to adopt, 

approve or recommend, any Company Takeover Proposal, (iii) fail to include in the 

Proxy Statement the Company Board Recommendation, (iv) fail to expressly reaffirm 

publicly the Company Board Recommendation following Parent’s written request to do 

so if a Company Takeover Proposal is publicly announced or disclosed (provided that 

Parent may only make such request twice with respect to any particular Company 

Takeover Proposal or any material publicly announced or disclosed amendment or 

modification thereto), on or prior to the earlier of the fifth (5
th

) Business Day after the 

delivery of such request by Parent and two (2) Business Days prior to the Company 

Shareholders Meeting (or any adjournment or postponement thereof) or (v) take any 

formal action or make any recommendation or public statement in connection with a 

tender offer or exchange offer (except for a recommendation against such offer or a 

customary “stop, look and listen” communication of the type contemplated by Rule 14d-

9(f) under the Exchange Act) (any action in the foregoing clauses (i)–(v) being referred to 

as a “Company Adverse Recommendation Change”).  Except as set forth in Section 

5.03(c) and Section 5.03(e), neither the Company Board nor any committee thereof shall 

authorize, permit, approve or recommend, or propose publicly to authorize, permit, 

approve or recommend, or allow the Company or any of its Affiliates to execute or enter 

into, any letter of intent, memorandum of understanding, agreement in principle, 

agreement or commitment constituting, or that would reasonably be expected to lead to, 

any Company Takeover Proposal, or requiring, or that would reasonably be expected to 

cause, the Company to abandon or terminate this Agreement (a “Company Acquisition 

Agreement”). 

(c) Notwithstanding anything to the contrary herein, at any time prior to 

obtaining the Company Shareholder Approval, the Company Board may make a 

Company Adverse Recommendation Change if (i) a Company Intervening Event has 

occurred or (ii) the Company has received a Superior Company Proposal that does not 

result from a breach (other than an immaterial breach) of Section 5.03 and, in each case, 

if the Company Board determines in good faith (after consultation with outside legal 

counsel and a nationally recognized financial advisor) that the failure to effect a 

Company Adverse Recommendation Change as a result of the occurrence of such 

Company Intervening Event or in response to the receipt of such Superior Company 

Proposal, as the case may be, would reasonably likely be inconsistent with the Company 

Board’s fiduciary duties under applicable Law; provided, however, that the Company 

Board may not make such Company Adverse Recommendation Change unless (1) the 

Company Board has provided prior written notice to Parent (a “Company 

Recommendation Change Notice”) that it is prepared to effect a Company Adverse 

Recommendation Change at least three (3) Business Days prior to taking such action, 
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which notice shall specify the basis for such Company Adverse Recommendation Change 

and, in the case of a Superior Company Proposal, attaching the most current draft of any 

Company Acquisition Agreement with respect to such Superior Company Proposal or, if 

no draft exists, a summary of the material terms and conditions of such Superior 

Company Proposal (it being understood that such Company Recommendation Change 

Notice shall not in itself be deemed a Company Adverse Recommendation Change and 

that if there has been any subsequent material revision or amendment to the terms of a 

Superior Company Proposal, a new notice to which the provisions of clauses (2), (3) and 

(4) of this Section 5.03(c) shall apply mutatis mutandis except that, in the case of such a 

new notice, all references to three (3) Business Days in this Section 5.03(c) shall be 

deemed to be two (2) Business Days), (2) during the three (3) Business Day period after 

delivery of the Company Recommendation Change Notice, the Company and its 

Representatives negotiate in good faith with Parent and its Representatives regarding any 

revisions to this Agreement that Parent proposes to make as would permit the Company 

Board in the exercise of its fiduciary duties not to effect a Company Adverse 

Recommendation Change, and (3) at the end of such three (3) Business Day period and 

taking into account any changes to the terms of this Agreement committed to in writing 

by Parent, the Company Board determines in good faith (after consultation with outside 

legal counsel and a nationally recognized financial advisor) that the failure to make such 

a Company Adverse Recommendation Change would reasonably likely be inconsistent 

with its fiduciary duties under applicable Law, and that, in the case of a Company 

Adverse Recommendation Change with respect to a Company Takeover Proposal, such 

Company Takeover Proposal still constitutes a Superior Company Proposal. 

(d) The Company shall promptly (and in any event no later than twenty-

four (24) hours after receipt) advise Parent orally and in writing of any Company 

Takeover Proposal, the material terms and conditions of any such Company Takeover 

Proposal and the identity of the Person making any such Company Takeover Proposal.  

The Company shall keep Parent reasonably informed in all material respects on a 

reasonably current basis (and in any event no later than the later of (i) twenty-four (24) 

hours or (ii) 5:00 p.m. New York City time on the next Business Day) of the material 

terms and status (including any change to the terms thereof) of any Company Takeover 

Proposal.  Without limiting the foregoing, the Company shall notify Parent in writing 

promptly (and in any event within twenty-four (24) hours) after it determines to begin 

providing information or to engage in discussions or negotiations concerning a Company 

Takeover Proposal. 

(e) Nothing contained in this Section 5.03 shall prohibit the Company from 

(i) complying with Rule 14d-9 and Rule 14e-2 promulgated under the Exchange Act or 

(ii) making any disclosure to the shareholders of the Company if, in the good-faith 

judgment of the Company Board (after consultation with outside legal counsel) failure to 

so disclose would reasonably likely be inconsistent with its obligations under applicable 

Law.   
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(f) For purposes of this Agreement: 

(i) “Company Takeover Proposal” means any proposal or offer 

(whether or not in writing), with respect to any (A) merger, consolidation, share 

exchange, other business combination, recapitalization, liquidation, dissolution or 

similar transaction involving the Company, (B) sale, lease, contribution or other 

disposition, directly or indirectly (including by way of merger, consolidation, 

share exchange, other business combination, partnership, joint venture or 

otherwise) of any business or assets of the Company representing 20% or more of 

the consolidated revenues, net income or assets of the Company, (C) issuance, 

sale or other disposition, directly or indirectly, to any Person (or the shareholders 

of any Person) or group of securities (or options, rights or warrants to purchase, or 

securities convertible into or exchangeable for, such securities) representing 20% 

or more of the voting power of the Company, (D) transaction (including any 

tender offer or exchange offer) in which any Person (or the shareholders of any 

Person) would acquire (in the case of a tender offer or exchange offer, if 

consummated), directly or indirectly, beneficial ownership, or the right to acquire 

beneficial ownership, or formation of any group which beneficially owns or has 

the right to acquire beneficial ownership of, 20% or more of any class of capital 

stock of the Company or (E) any combination of the foregoing. 

(ii) “Superior Company Proposal” means a bona fide written Company 

Takeover Proposal (provided that for purposes of this definition, the applicable 

percentage in the definition of Company Takeover Proposal shall be “50.1%” 

rather than “20% or more”), which the Company Board determines in good faith, 

after consultation with outside legal counsel and a nationally recognized financial 

advisor, and taking into account the legal, financial, regulatory, timing and other 

aspects of such Company Takeover Proposal, the identity of the Person making 

the proposal and any financing required for such proposal, the ability of the 

Person making such proposal to obtain such required financing and the level of 

certainty with respect to such required financing, and such other factors that are 

deemed relevant by the Company Board, is more favorable to the holders of 

shares of Company Common Stock than the transactions contemplated by this 

Agreement (after taking into account any revisions to the terms of this Agreement 

that are committed to in writing by Parent (including pursuant to Section 5.03(c)). 

(iii) “Company Intervening Event” means any material fact, 

circumstance, effect, change, event or development that (A) is unknown to and 

not reasonably foreseeable by the Company Board as of the date hereof (or if 

known, the magnitude or material consequences of which were not known to or 

understood or reasonably foreseeable by the Company Board as of the date of this 

Agreement), (B) becomes known to or understood by the Company Board prior to 

obtaining the Company Shareholder Approval, and (C) does not relate to a 

Company Takeover Proposal, but excluding (1) events or circumstances solely 

related to Parent or Merger Sub or any of their Affiliates or (2) any change in the 

trading price or trading volume of the Company’s securities on any national 

securities exchange or other trading market (provided that the exception in this 
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clause (2) shall not prevent or otherwise affect the event or circumstance 

underlying such change from being taken into account). 

SECTION 5.04 Financing. 

(a) Parent shall use its reasonable best efforts to, and shall use its reasonable 

best efforts to cause its Affiliates to, consummate the Debt Financing on the terms and 

conditions thereof (as the same may be amended or otherwise modified in accordance 

with the terms of this Section 5.04 and including any “market flex” provisions thereof) on 

or prior to the Closing Date, including (i) (1) maintaining in effect the Debt Letters and 

complying with all of their respective obligations thereunder to the extent required as a 

condition to the Debt Financing and (2) negotiating, entering into and delivering 

definitive agreements with respect to the Debt Financing reflecting the terms contained in 

the Debt Letters (including any “market flex” provisions thereof) (or with other terms 

agreed by Parent and the Debt Financing Sources, subject to the restrictions on 

amendments and other modifications of the Debt Letters set forth below), so that such 

agreements are in effect no later than the Closing, and (ii) satisfying on a timely basis all 

the conditions to the Debt Financing and the definitive agreements related thereto that are 

applicable to Parent and its Affiliates that are within their control. 

(b) In the event that all conditions set forth in Sections 7.01 and 7.03 have 

been satisfied or waived or, upon funding shall be satisfied or waived, Parent and its 

Affiliates shall use their reasonable best efforts to cause the Debt Financing Sources to 

fund the Debt Financing in accordance with its terms on the Closing Date, to the extent 

the proceeds thereof are required to consummate the Merger and the other transactions 

contemplated hereby.  Parent shall not, and shall use its reasonable best efforts to cause 

its Affiliates not to, take or refrain from taking, directly or indirectly, any action that 

would reasonably be expected to result in a failure of any of the conditions contained in 

the Debt Letters or in any definitive agreement related to the Debt Financing.  Parent 

shall not, and shall use its reasonable best efforts to cause its Affiliates not to, object to 

the utilization of any “market flex” provisions by any Debt Financing Source. 

(c) Upon request by the Company from time to time, Parent shall keep the 

Company reasonably informed on a current and timely basis of the status of Parent’s 

efforts to obtain the Debt Financing and to satisfy the conditions thereof, including 

advising and updating the Company, in a reasonable level of detail, with respect to status, 

proposed closing date and material terms of the definitive documentation related to the 

Debt Financing, providing copies of substantially final drafts of the credit agreement and 

other primary definitive documents and giving the Company prompt notice if Parent 

receives written notice of any material breach or default (or alleged or purported material 

breach or default) by any party to the Debt Letters of which Parent has become aware or 

any termination or repudiation (or alleged or purported termination or repudiation) of the 

Debt Letters. 

(d) Parent may amend, modify, terminate, assign, replace or agree to any 

waiver under the Debt Letters (including to add lenders, arrangers, agents, bookrunners, 

managers and other financing sources) without the prior written approval of the 
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Company; provided that Parent shall not, without Company’s prior written consent, 

permit any such amendment, modification, assignment, termination, replacement or 

waiver to be made to, or consent to any waiver of, any provision of or remedy under the 

Debt Letters which would (1) reduce the aggregate amount of the Debt Financing such 

that the aggregate funds that would be available to Parent on the Closing Date, together 

with the Contribution (as defined in the Equity Commitment Agreement) under the 

Equity Commitment Agreement by the Sponsor, would not be sufficient to pay the 

Merger Consideration or (2) impose new or additional conditions to the Debt Financing 

or otherwise expand, amend, modify or waive any provision of the Debt Letters in a 

manner that in any such case would reasonably be expected to (A) materially delay or 

make less likely the funding of the Debt Financing (or satisfaction of the conditions to the 

Debt Financing) on the Closing Date, (B) adversely impact the ability of Parent to 

enforce its rights against the Debt Financing Sources or any other parties to the Debt 

Letters or the definitive agreements with respect thereto or (C) adversely affect in any 

material respect the ability of Parent to timely consummate the Merger and the other 

transactions contemplated hereby.  For purposes hereof, (1) the term “Debt Financing” 

shall be deemed to include the financing contemplated by the Debt Letters, as amended, 

replaced, supplemented, modified or waived in accordance with this Section 5.04(d) or 

Section 5.04(e), and (2) the term “Debt Letters” shall be deemed to include the Debt 

Letters as may be amended, replaced, supplemented, modified or waived in accordance 

with this Section 5.04(d) or Section 5.04(e) and any commitment letters and/or fees 

letters related to any Substitute Financing.  Parent shall promptly deliver to the Company 

copies of any termination, amendment, modification, waiver or replacement of the Debt 

Letters (provided that any fee letter may be redacted to remove only the fee amounts, 

pricing caps, the rates and amounts included in the “market flex” and other economic 

provisions (none of which could affect the conditionality, principal amount or availability 

of the Debt Financing)). 

(e) If funds in the amounts set forth in the Debt Letters, or any portion 

thereof, become unavailable except as a result of a reduction in commitments under the 

Debt Letters are permitted under Section 5.04(d), Parent shall, and shall cause its 

Affiliates, as promptly as practicable following the occurrence of such event to (i) notify 

the Company in writing thereof, (ii) use its reasonable best efforts to obtain substitute 

financing sufficient to enable Parent to consummate the Merger and the other transactions 

contemplated hereby in accordance with its terms and otherwise on conditions no less 

favorable in the aggregate to Parent than as set forth in the Debt Commitment Letter as of 

the date hereof (the “Substitute Financing”) and (iii) use its reasonable best efforts to 

obtain a new financing commitment letter that provides for such Substitute Financing 

and, promptly after execution thereof, deliver to the Company true, complete and correct 

copies of the new commitment letter and the related fee letters (in redacted form 

reasonably satisfactory to the Persons providing such Substitute Financing removing only 

the fee amounts, pricing caps, the rates and amounts included in the “market flex” and 

other economic provisions (none of which could affect the conditionality, principal 

amount or availability of the Debt Financing)) and related definitive financing documents 

with respect to such Substitute Financing; provided, however, that Parent shall not be 

required to obtain financing that includes terms and conditions materially less favorable 
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(taking into account any “market flex” provision) to Parent (as determined in the 

reasonable judgment of Parent) relative to those in the Debt Financing being replaced. 

(f) Notwithstanding anything contained in this Agreement to the contrary, 

Parent and Merger Sub expressly acknowledge and agree that neither Parent’s nor Merger 

Sub’s obligations hereunder are conditioned in any manner upon Parent or Merger Sub 

obtaining the Debt Financing, any Substitute Financing or any other financing. 

(g) To the extent necessary for Parent to fulfill its obligations under this 

Agreement, Parent shall promptly take all actions to cause the funding of the 

Contribution (as defined in the Equity Commitment Agreement) under the Equity 

Commitment Agreement by the Sponsor, including the commencement of litigation 

against the Sponsor, solely to the extent the conditions to the funding of the Contribution 

by the Sponsor pursuant to the Equity Commitment Agreement have been satisfied in 

accordance with the terms thereof.  Notwithstanding anything in this Agreement to the 

contrary, Parent shall not amend, modify or supplement any of the terms or conditions of 

(or otherwise waive any rights under) the Equity Commitment Agreement or otherwise 

terminate the same without the prior written consent of the Company. 

SECTION 5.05 Financing Cooperation. 

(a) From the date hereof until the Closing (or the earlier termination of this 

Agreement pursuant to Section 8.01), subject to the limitations set forth in this Section 

5.05, and unless otherwise agreed by Parent, the Company will, and will use its 

reasonable best efforts to cause its Representatives and the Trustee to, use its or their 

reasonable best efforts to cooperate with Parent in a timely manner as reasonably 

requested by Parent in connection with Parent’s arrangement of the Debt Financing 

(which, solely for purposes of this Section 5.05 and the use of the term Debt Financing 

Source in this Section 5.05, shall include any alternative equity or debt financings, all or a 

portion of which will be used to fund the Merger Consideration).  Such cooperation will 

include: 

(i) using reasonable best efforts to cooperate with the marketing 

efforts of Parent for all or any part of the Debt Financing, including making 

appropriate officers reasonably available, with appropriate advance notice, for 

participation in lender or investor meetings, due diligence sessions, meetings with 

ratings agencies and road shows, and reasonable assistance in the preparation of 

confidential information memoranda, private placement memoranda, 

prospectuses, lender and investor presentations, and similar documents as may be 

reasonably requested by Parent or any Debt Financing Source, in each case, with 

respect to information relating to the Company in connection with such marketing 

efforts; 

(ii) furnishing Parent and the Debt Financing Sources with the 

Required Financial Information and any other information with respect to the 

Company as is reasonably requested by Parent or any Debt Financing Source and 

is customarily (A) required for the marketing, arrangement and syndication of 
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financings similar to the Debt Financing or (B) used in the preparation of 

customary offering or information documents or rating agency, lender 

presentations or road shows relating to the Debt Financing; provided, that, the 

Company will use its reasonable best efforts to update such Required Financial 

Information provided to Parent pursuant to Section 5.05 as may be necessary so 

that such Required Financial Information does not contain any untrue statement of 

material fact or omit to state any material fact necessary in order to make the 

statements contained therein, in the light of the circumstances under which they 

were made, not misleading; 

(iii) requesting that the Company’s independent accountants participate 

in drafting sessions and accounting due diligence sessions and cooperate with the 

Debt Financing (including as set forth in the Debt Letters as in effect on the date 

of this Agreement) or in connection with a customary offering of securities, 

including the type described in the Debt Commitment Letter, consistent with their 

customary practice, including requesting that they provide customary consents 

and comfort letters (including “negative assurance” comfort) to the extent 

required in connection with the marketing and syndication of the Debt Financing 

(including as set forth in the Debt Letters as in effect on the date of this 

Agreement) or as are customarily required in an offering of securities of the type 

contemplated by the Debt Financing; 

(iv) providing customary authorization and representation letters 

related to the Debt Financing and obtaining or providing certificates as are 

customary in financings of such type and other customary documents (other than 

legal opinions) relating to the Debt Financing as reasonably requested by Parent; 

(v) furnishing all documentation and other information required by a 

Governmental Entity or any Debt Financing Source under applicable “know your 

customer” and anti-money laundering rules and regulations, including the USA 

PATRIOT ACT (Title III of Pub. L. 107-56 (signed into law October 26, 2001)), 

and/or the requirements of 31 C.F.R. § 1010.230 at least five (5) Business Days 

prior to the anticipated Closing Date to the extent reasonably requested by Parent 

at least ten (10) Business Days prior to the anticipated Closing Date;  

(vi) using reasonable best efforts to assist Parent in obtaining any credit 

ratings from rating agencies contemplated by the Debt Letters;  

(vii) using reasonable best efforts to obtain such consents, waivers, 

estoppels, approvals, authorizations and instruments which may be requested by 

Parent in connection with the Debt Financing;  

(viii) taking all reasonable and customary organizational action, subject 

to the occurrence of the Closing, reasonably requested by Parent and necessary to 

permit and/or authorize the consummation of the Debt Financing; and 
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(ix) to the extent reasonably requested by Parent, making available 

appropriate members of senior management of the Company to assist in the 

negotiation of financing agreements and other documents and instruments; 

provided, further, that nothing in this Agreement shall require the Company to cause the 

delivery of (1) legal opinions or reliance letters or any certificate as to solvency or any 

other certificate necessary for the Debt Financing, other than as contemplated by Section 

5.05(a)(iv) or (2) any financial information in a form not customarily prepared by the 

Company with respect to such period. 

(b) Notwithstanding anything to the contrary contained in this Agreement 

(including this Section 5.05): (i) nothing in this Agreement (including this Section 5.05) 

shall require any such cooperation to the extent that it would (1) require the Company to 

pay any commitment or other fees, reimburse any expenses or otherwise incur any 

liabilities or give any indemnities prior to the Closing, (2) unreasonably interfere with the 

ongoing business or operations of the Company, (3) require the Company to enter into or 

approve any agreement or other documentation effective prior to the Closing, (4) result in 

any conflict with the Company Articles, the Company Bylaws or the Organizational 

Documents of the Trust, (5) reasonably be expected to result in a violation or breach of, 

or a default (with or without notice, lapse of time or both) under, any Contract to which 

the Company or the Trust is a party, including this Agreement, (6) reasonably be 

expected to result in a violation of applicable Law (including with respect to privacy of 

employees) or (7) reasonably be expected to threaten the loss of any attorney-client 

privilege or other applicable legal privilege; and (ii) no action, liability or obligation 

(including any obligation to pay any commitment or other fees or reimburse any 

expenses) of the Company or any of its Representatives under any certificate, agreement, 

arrangement, document or instrument relating to the Debt Financing (other than 

customary authorization and representation letters) shall be effective until the Closing.  

The Company hereby consents to the use of its logos in connection with the Debt 

Financing in a form and manner mutually agreed with the Company; provided, however, 

that such logos are used solely in a manner that is not intended, or reasonably likely, to 

harm or disparage the Company or the reputation or goodwill of any of the foregoing. 

(c) The Company shall, and shall use its commercially reasonable efforts to 

cause its Representatives to, reasonably cooperate with Parent with respect to the 

arrangement of an amendment or waiver to the Company’s Third Amended and Restated 

Credit Agreement, dated as of September 13, 2018, among the Company, The Bank of 

New York Mellon Trust Company, N.A., as trustee of the Trust (the “Trustee”), MUFG 

Union Bank, N.A., as administrative agent and as syndication agent, various issuing 

banks party thereto and various lending banks party thereto (the “Company Credit 

Agreement”), to waive the “Change in Control” (as defined in the Company Credit 

Agreement) that will occur upon the consummation of the Merger in order to permit the 

consummation of the Merger (the “Required Amendment”); provided that Parent shall be 

responsible for all fees and other liabilities incurred by the Company in connection with 

the Required Amendment. Subject to the agreement and execution of the Required 

Amendment by the counterparties thereto, the Company shall execute and deliver to 

Parent as promptly as practicable after the date hereof the Required Amendment in a 
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form as reasonably requested by Parent subject to the receipt of the requisite consents in 

connection with the Required Amendment. At the Parent’s expense, the Company shall, 

and shall use commercially reasonable efforts to cause its Representatives to, on a timely 

basis, upon the reasonable request of Parent, provide all reasonable assistance and 

cooperation in connection with the Required Amendment (including but not limited to 

requesting, and using commercially reasonable efforts to cause, the Company’s 

Representatives to furnish any customary certificates or legal opinions in connection with 

the Required Amendment). Notwithstanding anything to the contrary in this Agreement, 

for the avoidance of doubt, the execution of the Required Amendment by the parties 

thereto shall not be a condition to Closing. 

(d) PARENT SHALL (I) PROMPTLY UPON REQUEST BY THE 

COMPANY, REIMBURSE THE COMPANY FOR ALL OF ITS REASONABLE AND 

DOCUMENTED OUT-OF-POCKET FEES AND EXPENSES (INCLUDING 

REASONABLE AND DOCUMENTED FEES AND EXPENSES OF COUNSEL AND 

ACCOUNTANTS) INCURRED BY THE COMPANY OR ANY OF ITS 

REPRESENTATIVES IN CONNECTION WITH ANY COOPERATION 

CONTEMPLATED BY THIS SECTION 5.05 AND (II) INDEMNIFY AND HOLD 

HARMLESS THE COMPANY AND ITS REPRESENTATIVES AGAINST ANY 

CLAIM, LOSS, DAMAGE, INJURY, LIABILITY, JUDGMENT, AWARD, 

PENALTY, FINE, COST (INCLUDING COST OF INVESTIGATION), EXPENSE 

(INCLUDING REASONABLE AND DOCUMENTED FEES AND EXPENSES OF 

COUNSEL AND ACCOUNTANTS) OR SETTLEMENT PAYMENT INCURRED AS 

A RESULT OF, OR IN CONNECTION WITH, SUCH COOPERATION OR THE 

DEBT FINANCING AND ANY INFORMATION USED IN CONNECTION 

THEREWITH OTHER THAN THOSE CLAIMS, LOSSES, DAMAGES, INJURIES, 

LIABILITIES, JUDGMENTS, AWARDS, PENALTIES, FINES, COSTS, EXPENSES 

AND SETTLEMENT PAYMENT ARISING OUT OF OR RESULTING FROM THE 

GROSS NEGLIGENCE, FRAUD, BAD FAITH OR WILLFUL MISCONDUCT OF 

THE COMPANY OR ANY OF ITS REPRESENTATIVES AS FINALLY 

DETERMINED BY A COURT OF COMPETENT JURISDICTION. 

ARTICLE VI 

 

ADDITIONAL AGREEMENTS 

SECTION 6.01 Preparation of the Proxy Statement; Company Shareholders 

Meeting. 

(a) Unless the Company Board has made a Company Adverse 

Recommendation Change, the Company shall prepare and cause to be filed with the SEC 

as promptly as reasonably practicable following the date of this Agreement (but no later 

than forty-five (45) days following the date of this Agreement), a proxy statement to be 

mailed to the shareholders of the Company relating to the Company Shareholders 

Meeting (together with any amendments or supplements thereto, the “Proxy Statement”) 

in preliminary form.  Parent shall furnish all information concerning itself and Merger 

Sub to the Company, and provide such other assistance, as may be reasonably requested 
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by the Company or its outside legal counsel in connection with the preparation, filing and 

distribution of the Proxy Statement.   

(b) The Company agrees that (i) assuming the truth, accuracy and 

completeness of the information supplied to the Company by Parent for inclusion or 

incorporation by reference in the Proxy Statement (subject to any necessary amendment 

or supplement pursuant to Section 6.01(d)), the Proxy Statement will not, at the date it is 

first mailed to the Company’s shareholders and at the time of the Company Shareholders 

Meeting (subject to any necessary amendment or supplement pursuant to Section 

6.01(e)), contain any untrue statement of a material fact or omit to state any material fact 

required to be stated therein or necessary in order to make the statements therein, in light 

of the circumstances under which they are made, not misleading and (ii) assuming the 

truth, accuracy and completeness of the information supplied to the Company by Parent 

for inclusion or incorporation by reference in the Proxy Statement (subject to any 

necessary amendment or supplement pursuant to Section 6.01(d)), the Proxy Statement 

will comply as to form in all material respects with the requirements of the Exchange Act 

and the rules and regulations of the SEC promulgated thereunder.  Parent and Merger Sub 

agree that none of the information supplied or to be supplied by Parent or Merger Sub for 

inclusion or incorporation by reference in the Proxy Statement will, at the date it is first 

mailed to the Company’s shareholders and at the time of the Company Shareholders 

Meeting (subject to any necessary amendment or supplement pursuant to Section 

6.01(d)), contain any untrue statement of a material fact or omit to state any material fact 

required to be stated therein or necessary in order to make the statements therein, in light 

of the circumstances under which they are made, not misleading. 

(c) The Company shall promptly notify Parent after the receipt of any 

comments from the SEC with respect to, or any request from the SEC for amendments or 

supplements to, the Proxy Statement and shall provide Parent with copies of all 

correspondence between it and its Affiliates and Representatives, on the one hand, and 

the SEC, on the other hand.  Unless, the Company Board has made a Company Adverse 

Recommendation Change, the Company shall: 

(i) use its reasonable best efforts (1) to respond as promptly as 

reasonably practicable to any comment from the SEC with respect to, or any 

request from the SEC for amendments or supplements to, the Proxy Statement 

and (2) to have the SEC advise the Company as promptly as reasonably 

practicable that the SEC has no further comments on the Proxy Statement; 

(ii) file the Proxy Statement in definitive form with the SEC and cause 

such definitive Proxy Statement to be mailed to the shareholders of the Company 

as promptly as reasonably practicable after the SEC advises the Company that the 

SEC has no further comments on the Proxy Statement; and 

(iii) include the Company Board Recommendation in the preliminary 

and definitive Proxy Statement.  
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Notwithstanding anything to the contrary herein, unless the Company Board has made a 

Company Adverse Recommendation Change, prior to filing the Proxy Statement in 

preliminary form with the SEC, responding to any comment from the SEC with respect 

to, or any request from the SEC for amendments or supplements to, the Proxy Statement 

or mailing the Proxy Statement in definitive form to the shareholders of the Company, 

the Company shall provide Parent with a reasonable opportunity to review and comment 

on such document or response and consider in good faith any of Parent’s comments 

thereon.   

(d) If, prior to the Company Shareholder Meeting, any event occurs with 

respect to Parent, or any change occurs with respect to other information supplied by 

Parent for inclusion in the Proxy Statement, that is required to be described in an 

amendment of, or a supplement to, the Proxy Statement, Parent shall promptly notify the 

Company of such event, and Parent and the Company shall cooperate in the prompt filing 

with the SEC of any necessary amendment or supplement to the Proxy Statement so that 

either such document would not include any misstatement of a material fact or omit to 

state any material fact required to be stated therein or necessary in order to make the 

statements made therein, in light of the circumstances under which they are made, not 

misleading, and, as required by Law, in disseminating the information contained in such 

amendment or supplement to the Company’s shareholders.  Nothing in this Section 

6.01(d) shall limit the obligations of any Party under Section 6.01(a). 

(e) If prior to the Company Shareholder Meeting, any event occurs with 

respect to the Company, or any change occurs with respect to other information in the 

Proxy Statement (other than information provided by Parent regarding Parent or Merger 

Sub for inclusion in the Proxy Statement), that is required to be described in an 

amendment of, or a supplement to, the Proxy Statement, the Company shall promptly 

notify Parent of such event, and the Company and Parent shall cooperate in the prompt 

filing with the SEC of any necessary amendment or supplement to the Proxy Statement 

so that either such document would not include any misstatement of a material fact or 

omit to state any material fact required to be stated therein or necessary in order to make 

the statements made therein, in light of the circumstances under which they are made, not 

misleading and, as required by Law, in disseminating the information contained in such 

amendment or supplement to the Company’s shareholders.  Nothing in this Section 

6.01(e) shall limit the obligations of any Party under Section 6.01(a). 

(f) Unless the Company Board has made a Company Adverse 

Recommendation Change, the Company shall, as soon as practicable after mailing of the 

definitive Proxy Statement to the shareholders of the Company, duly convene and hold 

the Company Shareholders Meeting and, subject to Section 5.03(c), solicit the Company 

Shareholder Approval. 

SECTION 6.02 Access to Information; Confidentiality. 

(a) Subject to applicable Law and the Confidentiality Agreement, the 

Company shall afford to Parent and its Representatives reasonable access (at Parent’s 

sole cost and expense), during normal business hours of the Company and upon 
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reasonable advance notice, during the period from the date of this Agreement until the 

earlier of the Effective Time or termination of this Agreement pursuant to Section 8.01, 

to the Company’s material properties, books, contracts, commitments, personnel and 

records, and during such period, the Company shall make available promptly to Parent (i) 

to the extent not publicly available, a copy of each material Filing made by it during such 

period pursuant to the requirements of securities Laws or filed with or sent to the SEC, 

the PUCT, the NMPRC or any other Governmental Entity and (ii) all other material 

information concerning the Company’s business, properties and personnel as Parent may 

reasonably request; provided, however, that the Company may withhold from Parent or 

its Representatives any document or information that the Company reasonably believes is 

subject to the terms of a confidentiality agreement with a third party (provided that the 

Company shall use its commercially reasonable efforts to obtain the required consent of 

such third party to disclose such document or information) or subject to any attorney-

client privilege (provided that the Company shall use its commercially reasonable efforts 

to allow the disclosure of such document or information (or as much of it as possible) in a 

manner that does not result in a loss of attorney-client privilege) or is commercially 

sensitive (as determined in the Company’s reasonable discretion); provided, further, that 

Parent and its Representatives shall not have the right to collect any air, soil, surface 

water or ground water samples or perform any invasive or destructive air sampling on, 

under, at or from any of the properties owned, leased or operated by the Company.  

EXCEPT FOR INCIDENTS CAUSED BY THE COMPANY’S OR ITS AFFILIATE’S 

WILLFUL MISCONDUCT, PARENT SHALL INDEMNIFY THE COMPANY AND 

ITS AFFILIATES AND REPRESENTATIVES FROM, AND HOLD THE COMPANY 

AND ITS AFFILIATES AND REPRESENTATIVES HARMLESS AGAINST, ANY 

AND ALL CLAIMS, LOSSES, LIABILITIES, DAMAGES, JUDGMENTS, 

INQUIRIES, FINES AND REASONABLE FEES, COSTS, EXPENSES, INCLUDING 

ATTORNEYS’ FEES AND DISBURSEMENTS, AND THE COST OF ENFORCING 

THIS INDEMNITY ARISING OUT OF OR RESULTING FROM ANY ACCESS 

PROVIDED PURSUANT TO THIS SECTION 6.02(a). 

(b) All documents and information exchanged pursuant to this Section 6.02 

shall be subject to the letter agreement, dated as of December 18, 2018, between the 

Company and Parent (the “Confidentiality Agreement”).  If this Agreement is terminated 

pursuant to Section 8.01, the Confidentiality Agreement shall remain in effect in 

accordance with its terms. 

(c) Notwithstanding the foregoing, nothing in this Section 6.02 shall limit any 

customary disclosures made by Parent and its Affiliates to the Debt Financing Sources, 

rating agencies, prospective Debt Financing Sources, underwriters, initial purchasers, 

solicitation agents, existing lenders (and related agents) or otherwise in connection with 

efforts or activities by Parent or the Debt Financing Sources to obtain the Debt Financing; 

provided, further, that the recipients of such information and any other information 

contemplated to be provided by the Company pursuant to Section 5.05, agree to 

customary confidentiality arrangements, including “click through” confidentiality 

agreements and confidentially provisions contained in customary bank books and 

offering memoranda. 



 

51 

 

SECTION 6.03 Further Actions; Regulatory Approvals; Required Actions. 

(a) Subject to the terms and conditions of this Agreement, each of the Parties 

shall use its reasonable best efforts to take, or cause to be taken, all actions, and do, or 

cause to be done, and assist and cooperate with the other Parties in doing, all things 

necessary to cause the conditions to the Closing set forth in Article VII to be satisfied as 

promptly as reasonably practicable and to effect the Closing as promptly as reasonably 

practicable thereafter, including (i) making all necessary Filings with Governmental 

Entities or third parties, (ii) obtaining the Required Consents and all other third-party 

Consents that are necessary, proper or advisable to consummate the Merger, provided, 

however, that Parent shall not be required to, and the Company shall not without Parent’s 

prior written consent, make, or commit or agree to make, any concession or payment to, 

or incur any obligation to, any Person to obtain any such Required Consent or other 

Consent or make, or commit or agree to make, any such concession or payment to, or 

incur any such obligation that is not conditioned on the consummation of the Merger, 

(iii) obtaining the Required Approvals and all other Consents of Governmental Entities 

that are necessary, proper or advisable to consummate the Merger and the other 

transactions contemplated hereby and (iv) executing and delivering any additional 

instruments that are necessary, proper or advisable to consummate the Merger and the 

other transactions contemplated hereby.  

(b) In connection with and without limiting the generality of Section 6.03(a), 

and subject to the obligations of Section 6.06, each of Parent and the Company shall: 

(i) make or cause to be made, in consultation and cooperation with the 

other, at a mutually agreeable time after the date of this Agreement, (A) an 

appropriate filing of a Notification and Report Form pursuant to the HSR Act 

relating to the Merger, and (B) all other necessary Filings relating to the Merger 

with other Governmental Entities under any other Antitrust Law; 

(ii) other than those filings referenced in Section 6.03(b)(i), make or 

cause to be made, as promptly as reasonably practicable after the date of this 

Agreement and in any event within sixty (60) days after the date of this 

Agreement, which may be extended by mutual agreement of the Parties, all 

necessary Filings with other Governmental Entities relating to the Merger, 

including any such Filings necessary to obtain any Required Approval; 

(iii) furnish to the other all assistance, cooperation and information 

reasonably required for any such Filing and in order to achieve the effects set 

forth in this Section 6.03; 

(iv) unless prohibited by applicable Law or by a Governmental Entity, 

give the other Party reasonable prior notice of any such Filing and, to the extent 

reasonably practicable, of any communication with any Governmental Entity 

relating to the Merger (including with respect to any of the actions referred to in 

this Section 6.03(b)) and, to the extent reasonably practicable, permit the other to 

review and discuss in advance, and consider in good faith the views of, and secure 
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the participation of, the other in connection with any such Filing or 

communication; 

(v) respond as promptly as reasonably practicable under the 

circumstances to any inquiries received from any Governmental Entity or any 

other authority enforcing applicable Antitrust Laws for additional information or 

documentation in connection with antitrust, competition or similar matters 

(including a “second request” under the HSR Act) and not extend any waiting 

period under the HSR Act or enter into any agreement with any such 

Governmental Entity or other authorities not to consummate the Merger, except 

with the prior written consent of the other Party; 

(vi) provide any information reasonably requested by any 

Governmental Entity in connection with any review or investigation of the 

transactions contemplated by this Agreement; provided, however that with respect 

to the Required Approval, neither Party shall be prevented from filing reasonable 

objections to discovery requests in any contested proceeding relating to obtaining 

such Required Approval; and 

(vii) unless prohibited by applicable Law or a Governmental Entity, to 

the extent reasonably practicable, (A) not participate in or attend any meeting or 

engage in any substantive conversation with any Governmental Entity in respect 

of the Merger without the other Party, (B) to the extent reasonably practicable, 

give the other reasonable prior notice of, and summaries after (if applicable), any 

such meeting or conversation and, in the event one Party is prohibited by 

applicable Law or by the applicable Governmental Entity from participating in or 

attending any such meeting or engaging in any such conversation, keep such Party 

apprised with respect thereto, (C) cooperate in the filing of any substantive 

memoranda, white papers, filings, pleadings, correspondence or other written 

communications explaining or defending this Agreement or the Merger, 

articulating any regulatory or competitive argument or responding to requests or 

objections made by any Governmental Entity or any intervenor in any proceeding 

relating to a Required Approval and (D) furnish the other Party with copies of all 

substantive correspondence, Filings and communications (and memoranda setting 

forth the substance thereof) between it and its Affiliates and their respective 

Representatives on the one hand, and any Governmental Entity or members of 

any Governmental Entity’s staff, on the other hand, with respect to this 

Agreement or the Merger; provided that the Parties shall be permitted, to the 

extent permitted by applicable Law or a Governmental Entity, to designate any 

correspondence, Filing or communication as “outside counsel only” to the extent 

such correspondence, Filing or communication contains commercially sensitive 

information and the receiving outside counsel shall not provide these materials to 

the Party it represents. 

(c) Parent shall not, and shall cause its Affiliates not to, enter into any new 

commercial activities or businesses unrelated to the transactions contemplated by this 

Agreement or enter into any transaction to acquire any asset, property, business or Person 
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(by way of merger, consolidation, share exchange, investment, other business 

combination, asset, stock or equity purchase, or otherwise), that would reasonably be 

expected to materially increase the risk of not obtaining or making any Consent or Filing 

contemplated by this Section 6.03 or the timely receipt thereof.  In furtherance of and 

without limiting any of Parent’s covenants and agreements under this Section 6.03 and 

Section 6.06, Parent shall use its reasonable best efforts to avoid or eliminate each and 

every impediment that may be asserted by a Governmental Entity so as to enable the 

Closing to occur as soon as reasonably possible, which such reasonable best efforts shall 

include the following: 

(i) defending through litigation on the merits, including appeals, any 

Claim asserted in any court or other proceeding by any Person, including any 

Governmental Entity, that seeks to or could prevent or prohibit or impede, 

interfere with or delay the consummation of the Closing; 

(ii) proposing, negotiating, committing to and effecting, by consent 

decree, hold separate order or otherwise, the sale, divestiture, licensing or 

disposition of any assets or businesses of Parent or its Affiliates or the Company, 

including entering into customary ancillary agreements on commercially 

reasonable terms relating to any such sale, divestiture, licensing or disposition; 

(iii) agreeing to any limitation on the conduct of Parent or its Affiliates 

(including, after the Closing, the Surviving Corporation); and 

(iv) agreeing to take any other action as may be required by a 

Governmental Entity in order to effect each of the following: (A) obtaining all 

Required Approvals before the End Date, (B) avoiding the entry of, or having 

vacated, lifted, dissolved, reversed or overturned any Judgment, whether 

temporary, preliminary or permanent, that is in effect that prohibits, prevents or 

restricts consummation of, or impedes, interferes with or delays, the Closing and 

(C) effecting the expiration or termination of any waiting period, which would 

otherwise have the effect of preventing, prohibiting or restricting consummation 

of the Closing or impeding, interfering with or delaying the Closing. 

provided that, the provisions of this Section 6.03 or any other provision on this 

Agreement shall not be construed to (i) require Parent, Merger Sub or any Subsidiary of 

Parent or (ii) permit the Company without the prior written consent of Parent, to 

undertake any efforts or take any action, including proposing, negotiating, committing to, 

effecting, or accepting any undertakings, terms, conditions, liabilities, obligations, 

commitments, sanctions or other measures or provisions (including the sale, divestiture, 

licensing or disposition of assets or businesses of Parent or its Subsidiaries or the 

Company, by consent decree, hold separate order or otherwise), if the taking of such 

efforts or action, individually or in the aggregate, has resulted or would reasonably be 

expected to result in a Burdensome Condition. 

(d) Notwithstanding anything in this Section 6.03 or any other provision of 

this Agreement to the contrary, subject to applicable Law, Parent shall have primary 
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responsibility for, and shall take the lead in, scheduling and conducting any meeting with 

any Governmental Entity or any intervenor in any proceeding relating to a Required 

Approval, coordinating and making any applications and filings with, and communicating 

with and resolving any investigation or other inquiry of, any agency or other 

Governmental Entity, and determining the strategy and timing for, and making all 

material decisions relating to, obtaining the Required Approvals, Required Consents, 

Consents, Permits and other approvals and confirmations from any Governmental Entity 

or other Person necessary, proper or advisable to consummate the Merger; provided, that, 

Parent agrees to consult with the Company reasonably in advance of taking any such 

action and consider in good faith the Company’s views and recommendations with 

respect thereto.  Parent shall promptly notify the Company and the Company shall notify 

Parent of any notice or other communication from any Person alleging that such Person’s 

Consent is or may be required in connection with the Merger. 

SECTION 6.04 Transaction Litigation.  The Company shall promptly notify Parent 

of any shareholder litigation arising from this Agreement or the Merger that is brought against 

the Company or members of the Company Board (“Transaction Litigation”).  The Company 

shall reasonably consult with Parent with respect to the defense or settlement of any Transaction 

Litigation and shall not settle any Transaction Litigation without Parent’s consent (not to be 

unreasonably withheld, conditioned or delayed). 

SECTION 6.05 Section 16 Matters.  Prior to the Effective Time, the Company 

shall take all such steps as may be required to cause any dispositions of Company Common 

Stock (including derivative securities with respect to Company Common Stock) directly 

resulting from the Merger by each individual who will be subject to the reporting requirements 

of Section 16(a) of the Exchange Act with respect to the Company immediately prior to the 

Effective Time to be exempt under Rule 16b-3 promulgated under the Exchange Act. 

SECTION 6.06 Governance Matters. The Company, Parent and Merger Sub agree 

(i) that the applications submitted to the PUCT and NMPRC with respect to the Merger, and any 

agreement with the City of El Paso with respect to the Merger, shall include the information 

concerning the Merger, the Company, Parent and Merger Sub required by the laws of the State of 

Texas and the State of New Mexico, as applicable, (ii) to include specific commitments and 

agreements (A) in the applications submitted to the PUCT and NMPRC with respect to the 

Merger, and (B) in any agreement with the City of El Paso with respect to the Merger, in each 

case that implement the principles set forth in Exhibit B hereto, and (iii) that the initial 

applications submitted to the PUCT and NMPRC with respect to the Merger, and any agreement 

with the City of El Paso with respect to the Merger, and any amendment thereto shall only 

include such other agreements or commitments as agreed to by the Company, Parent and Merger 

Sub, in each case, whose consent to any such agreements or commitments shall not be 

unreasonably withheld, conditioned or delayed; provided in no event shall Parent or Merger Sub 

be required to consent to any such agreements or commitments that, individually or in the 

aggregate, would result in a Burdensome Condition.  The Company agrees that it will not agree 

to, or accept, any additional or different agreements, commitments or conditions in connection 

with the Merger pursuant to any settlement or otherwise with the staff of the PUCT or NMPRC, 

or the City of El Paso or any other Person without the prior written consent of Parent, which 

consent shall not be unreasonably withheld, conditioned or delayed; provided in no event shall 
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Parent be required to consent to any such agreements, commitments or conditions that, 

individually or in the aggregate, would result in a Burdensome Condition. 

SECTION 6.07 Public Announcements.  Except with respect to (a) a Company 

Adverse Recommendation Change, a Company Recommendation Change Notice, a Company 

Takeover Proposal, a Superior Company Proposal or any matter related to any of the foregoing, 

(b) any dispute between or among the Parties regarding this Agreement or the transactions 

contemplated hereby, and (c) a press release or other public statement that is consistent in all 

material respects with previous press releases, public disclosures or public statements made by a 

Party in accordance with this Agreement, including in investor conference calls, SEC Filings, 

Q&As or other publicly disclosed documents, in each case under this clause (c), to the extent 

such disclosure is still accurate, Parent and the Company shall consult with each other before 

issuing, and give each other the reasonable opportunity to review and comment upon, any press 

release or other written public statement with respect to this Agreement or the transactions 

contemplated hereby, including the Merger, and shall not issue any such press release or make 

any such written public statement prior to such consultation, except as such Party reasonably 

concludes (based upon advice of its outside legal counsel) may be required by applicable Law, 

court process or by obligations pursuant to the rules of any national securities exchange or 

national securities quotation system.  The Company and Parent agree that the initial press release 

to be issued with respect to this Agreement or the Merger shall be in a form agreed to by the 

Parties.  Nothing in this Section 6.07 shall limit the ability of any Party to make internal 

announcements to its respective employees that are consistent in all material respects with the 

prior public disclosures regarding the transactions contemplated by this Agreement. 

SECTION 6.08 Fees, Costs and Expenses.  Except as provided otherwise in this 

Agreement, including Section 8.02(b), all fees, costs and expenses incurred in connection with 

this Agreement and the transactions contemplated hereby shall be paid by the Party incurring 

such fees, costs or expenses, whether or not the Closing occurs. 

SECTION 6.09 Indemnification, Exculpation and Insurance. 

(a) Parent agrees that all rights to indemnification, advancement of expenses 

and exculpation from liabilities for acts or omissions occurring at or prior to the Effective 

Time now existing in favor of the current or former directors, officers or employees of 

the Company as provided in its Organizational Documents and any indemnification or 

other similar Contracts of the Company, in each case, as in effect on the date of this 

Agreement, shall continue in full force and effect in accordance with their terms (it being 

agreed that after the Closing such rights shall be mandatory rather than permissive, if 

applicable), and Parent shall cause the Surviving Corporation to perform their respective 

obligations thereunder.  WITHOUT LIMITING THE FOREGOING, FROM AND 

AFTER THE EFFECTIVE TIME, THE SURVIVING CORPORATION AGREES 

THAT IT WILL INDEMNIFY AND HOLD HARMLESS EACH INDIVIDUAL WHO 

IS AS OF THE DATE OF THIS AGREEMENT, OR WHO BECOMES PRIOR TO THE 

EFFECTIVE TIME, A DIRECTOR, OFFICER OR EMPLOYEE OF THE COMPANY 

OR WHO IS AS OF THE DATE OF THIS AGREEMENT, OR WHO THEREAFTER 

COMMENCES PRIOR TO THE EFFECTIVE TIME, SERVING AT THE REQUEST 

OF THE COMPANY AS A DIRECTOR, OFFICER OR EMPLOYEE OF ANOTHER 



 

56 

 

PERSON (THE “COMPANY INDEMNIFIED PARTIES”), AGAINST ALL CLAIMS, 

LOSSES, LIABILITIES, DAMAGES, JUDGMENTS, INQUIRIES, FINES AND 

REASONABLE FEES, COSTS AND EXPENSES, INCLUDING ATTORNEYS’ FEES 

AND DISBURSEMENTS, INCURRED IN CONNECTION WITH ANY CLAIM, 

WHETHER CIVIL, CRIMINAL, ADMINISTRATIVE OR INVESTIGATIVE 

(INCLUDING WITH RESPECT TO MATTERS EXISTING OR OCCURRING AT OR 

PRIOR TO THE EFFECTIVE TIME (INCLUDING THIS AGREEMENT AND THE 

TRANSACTIONS AND ACTIONS CONTEMPLATED HEREBY)), ARISING OUT 

OF OR PERTAINING TO THE FACT THAT THE COMPANY INDEMNIFIED 

PARTY IS OR WAS A DIRECTOR, OFFICER OR EMPLOYEE OF THE COMPANY 

OR IS OR WAS SERVING AT THE REQUEST OF THE COMPANY AS A 

DIRECTOR, OFFICER OR EMPLOYEE OF ANOTHER PERSON, WHETHER 

ASSERTED OR CLAIMED PRIOR TO, AT OR AFTER THE EFFECTIVE TIME, TO 

THE FULLEST EXTENT PERMITTED UNDER APPLICABLE LAW.  In the event of 

any Claim covered under this Section 6.09, (i) each Company Indemnified Party will be 

entitled to advancement of expenses incurred in the defense of any such Claim from 

Parent; provided that any Person to whom expenses are advanced provides an 

undertaking, if and only to the extent required by applicable Law or the Surviving 

Corporation’s Organizational Documents, to repay such advances if it is ultimately 

determined by final adjudication that such person is not entitled to indemnification and 

(ii) the Surviving Corporation shall cooperate in good faith in the defense of any such 

matter.  

(b) In the event that Parent or the Surviving Corporation or any of its 

successors or assigns (i) consolidates with or merges into any other Person and is not the 

continuing or surviving corporation or entity of such consolidation or merger or 

(ii) transfers or conveys all or substantially all of its properties and assets to any Person, 

then, and in each such case, Parent or the Surviving Corporation, as the case may be, 

shall cause proper provision to be made so that the successors and assigns of Parent or the 

Surviving Corporation, as the case may be, assume the covenants and agreements set 

forth in this Section 6.09. 

(c) For a period of six (6) years from and after the Effective Time, the 

Surviving Corporation shall either cause to be maintained in effect the current policies of 

directors’ and officers’ liability insurance and fiduciary liability insurance maintained by 

the Company or provide substitute policies for the Company and its current and former 

directors and officers who are currently covered by the directors’ and officers’ and 

fiduciary liability insurance coverage currently maintained by the Company, in either 

case, of not less than the existing coverage and having other terms not materially less 

favorable to the insured persons than the directors’ and officers’ liability insurance and 

fiduciary liability insurance coverage currently maintained by the Company with respect 

to claims arising from facts or events that occurred on or before the Effective Time (with 

insurance carriers having at least an “A” rating by A.M. Best with respect to directors’ 

and officers’ liability insurance and fiduciary liability insurance), except that in no event 

shall the Surviving Corporation be required to pay with respect to such insurance policies 

in respect of any one policy year more than 300% of the aggregate annual premium most 

recently paid by the Company prior to the date of this Agreement (the “Maximum 
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Amount”), and if the Surviving Corporation is unable to obtain the insurance required by 

this Section 6.09(c) it shall obtain as much comparable insurance as possible for the years 

within such six (6) year period for an annual premium equal to the Maximum Amount, in 

respect of each policy year within such period.  In lieu of such insurance, prior to the 

Closing Date the Company may, at its option, purchase a “tail” directors’ and officers’ 

liability insurance policy and fiduciary liability insurance policy for the Company and its 

current and former directors, officers and employees who are currently covered by the 

directors’ and officers’ and fiduciary liability insurance coverage currently maintained by 

the Company, such tail to provide coverage in an amount not less than the existing 

coverage and to have other terms not materially less favorable to the insured persons than 

the directors’ and officers’ liability insurance and fiduciary liability insurance coverage 

currently maintained by the Company with respect to claims arising from facts or events 

that occurred on or before the Effective Time for a period of not less than six (6) years; 

provided that in no event shall the cost of any such tail policy in respect of any one policy 

year exceed the Maximum Amount.  The Surviving Corporation shall maintain such 

policies in full force and effect, and continue to honor the obligations thereunder. 

(d) The provisions of this Section 6.09 (i) shall survive consummation of the 

Merger, (ii) are intended to be for the benefit of, and will be enforceable by, each 

indemnified or insured party (including the Company Indemnified Parties), his or her 

heirs and his or her representatives and (iii) are in addition to, and not in substitution for, 

any other rights to indemnification or contribution that any such Person may have by 

contract or otherwise. 

SECTION 6.10 Employee Matters. 

(a) During the period commencing at the Effective Time and ending on the 

two (2) year anniversary of the Effective Time (the “Continuation Period”), Parent shall, 

and shall cause the Surviving Corporation to, provide each individual who is employed 

by the Company immediately prior to the Effective Time and who the Surviving 

Corporation, Parent or any of their Subsidiaries employ automatically by operation of law 

immediately following the Effective Time (each, a “Company Employee”) who is not a 

Represented Employee (as defined in Section 6.10(c)) with (i) the same or better 

employment position in the same location as held by the Company Employee 

immediately prior to the Effective Time, unless such Company Employee consents to 

such position or location change; (ii) a base salary or wage rate that is no less favorable 

than that provided to the Company Employee immediately prior to the Effective Time, 

(iii) aggregate incentive compensation opportunities that are substantially comparable, in 

the aggregate, to those provided to the Company Employee immediately prior to the 

Effective Time and (iv) employee benefits that are substantially comparable, in the 

aggregate, to those provided to the Company Employee immediately prior to the 

Effective Time.  During the Continuation Period, Parent shall, and shall cause the 

Surviving Corporation to, (i) maintain post-retirement welfare arrangements that are no 

less favorable than those post-retirement welfare arrangements in place for the 

Company’s current or former employees as of the Effective Time and (ii) provide each 

Company Employee who experiences a termination of employment with the Surviving 
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Corporation severance benefits that are no less favorable than those provided pursuant to 

the severance guidelines set forth in Section 6.10(a) of the Company Disclosure Letter.  

(b) With respect to annual cash bonuses for the fiscal year in which the 

Effective Time occurs (the “Closing Year”), (x) as soon as practicable following the end 

of the Closing Year, but in no event later than the March 15th following the Closing 

Year, Parent shall, or shall cause the Surviving Corporation to, pay each Company 

Employee who remains employed at the time of payment an annual cash bonus for the 

Closing Year in an amount determined based on the greater of (A) the level of attainment 

of the applicable performance criteria under the bonus plan in which such Company 

Employee participated as of immediately prior to the Effective Time and (B) the level of 

payout associated with target performance for the Closing Year; provided that in the 

event the employment of any Company Employee is terminated following the Effective 

Time and prior to the payment of the annual bonus for the Closing Year by the Company 

Employee for Good Reason (as defined below) or by Parent or a Subsidiary for reasons 

other than Cause (as defined below), such Company Employee will be entitled to an 

annual bonus for the Closing Year payable in the same manner and at the same time as 

other bonuses for the Closing Year are payable as described above, but pro-rated for the 

period during the performance year that the Company Employee was employed. For this 

purpose, “Cause” shall have the meaning set forth in the applicable Company 

Employee’s change-in-control agreement or, if there is no such agreement, shall mean 

(i) the Company Employee’s indictment for or conviction, plea of “guilty” or plea of “no 

contest” to any crime constituting a felony in the jurisdiction in which it is committed or 

to any crime involving dishonesty, (ii) the willful and continued failure by the Company 

Employee to perform the material duties of his or her position (other than by reason of 

disability), (iii) the engaging by the Company Employee in misconduct in connection 

with Company Employee’s employment that is materially injurious to the Parent and its 

Subsidiaries or (iv) material breach of the policies or procedures of Parent or its 

Subsidiaries (including the Company), in each case following written notice and, in the 

cases of clauses (ii), (iii) and (iv), a reasonable opportunity (which shall be no less than 

10 days) to cure the failure or cease any non-criminal misconduct to the extent such 

failure or misconduct is capable of cure without material harm to Parent and its 

Subsidiaries. For this purpose, “Good Reason” will have the meaning set forth in the 

applicable Company Employee’s change in control agreement or, if there is no such 

agreement, shall mean (A) requiring the Company Employee to be based at an office or 

location more than 50 miles from the office or location at which the Company Employee 

was stationed immediately prior to the Effective Time or (B) a material reduction in the 

Company Employee’s base compensation. In the event the Effective Time occurs before 

annual cash bonuses have been paid in respect of the most recently completed fiscal year, 

the Company Board shall determine the level of performance achieved for purposes of 

the payout of such bonuses and Parent shall cause the bonuses determined by the 

Company Board to be paid at the Closing. In the event the Effective Time occurs before 

annual cash bonuses have been paid in respect of the most recently completed fiscal year, 

the Company Board shall determine the level of performance achieved for purposes of 

the payout of such bonuses and Parent shall cause bonuses determined by the Company 

Board to be paid at the Closing. 
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(c) With respect to each Company Employee who is covered by a Company 

Union Contract (each, a “Represented Employee”), Parent shall, or shall cause the 

Surviving Corporation to, continue to honor the Company Union Contracts, in each case 

as in effect at the Effective Time, in accordance with their terms (it being understood that 

this sentence shall not be construed to limit the ability of Parent or the Surviving 

Corporation to amend or terminate any such Company Union Contract, to the extent 

permitted by the terms of the applicable Company Union Contract and applicable Law).  

The provisions of this Section 6.10 shall be subject to any applicable provisions of the 

Company Union Contracts and applicable Law in respect of such Represented Employee, 

to the extent the provisions of this Section 6.10 are inconsistent with or otherwise in 

conflict with the provisions of any such Company Union Contract or applicable Law.   

(d) At the Effective Time, Parent shall, or shall cause the Surviving 

Corporation to, assume and honor in accordance with their terms all of the Company’s 

employment, severance, retention, termination and change-in-control plans, policies, 

programs, agreements and arrangements (including any change-in-control severance 

agreement or other arrangement between the Company and any Company Employee) 

maintained by the Company, in each case, as in effect at the Effective Time, including 

with respect to any payments, benefits or rights arising as a result of the Merger (either 

alone or in combination with any other event), it being understood that this sentence shall 

not be construed to limit the ability of Parent or the Surviving Corporation to amend or 

terminate any such plans, policies, programs, agreements, or arrangements, to the extent 

permitted by the terms of the applicable plan, policy, program, agreement or arrangement 

and applicable Law; provided, that any such amendment or termination shall not be 

inconsistent with the terms of this Agreement.  For purposes of any Company Benefit 

Plan or Company Benefit Agreement containing a definition of “change in control,” 

“change of control” or similar term that relates to a transaction at the level of the 

Company, the Closing shall be deemed to constitute a “change in control,” “change of 

control” or such similar term. 

(e) With respect to all employee benefit plans of Parent, the Surviving 

Corporation or any of their Subsidiaries, including any “employee benefit plan” (as 

defined in Section 3(3) of ERISA) (including any vacation, paid time-off and severance 

plans), each Company Employee’s service with the Company (as well as service with any 

predecessor employer of the Company, to the extent service with the predecessor 

employer was recognized by the Company and is accurately reflected within a Company 

Employee’s records) shall be treated as service with Parent, the Surviving Corporation or 

any of their Subsidiaries for all purposes, including determining eligibility to participate, 

level of benefits, vesting and benefit accruals, except (i) to the extent that such service 

was not recognized under the corresponding Company Benefit Plan immediately prior to 

the Effective Time, (ii) for purposes of any defined benefit plan accruals or (iii) to the 

extent that such recognition would result in any duplication of benefits for the same 

period of service. 

(f) Parent shall, and shall cause the Surviving Corporation to, use 

commercially reasonable efforts to waive, or cause to be waived, any pre-existing 

condition limitations, exclusions, actively at work requirements and waiting periods 
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under any welfare benefit plan maintained by Parent, the Surviving Corporation or any of 

their Subsidiaries in which Company Employees (and their eligible dependents) will be 

eligible to participate from and after the Effective Time, except to the extent that such 

pre-existing condition limitations, exclusions, actively-at-work requirements and waiting 

periods would not have been satisfied or waived under the corresponding Company 

Benefit Plan immediately prior to the Effective Time.  Parent shall, or shall cause the 

Surviving Corporation to, use commercially reasonable efforts to recognize the dollar 

amount of all co-payments, deductibles and similar expenses incurred by each Company 

Employee (and his or her eligible dependents) during the calendar year in which the 

Effective Time occurs for purposes of satisfying such year’s deductible and co-payment 

limitations under the relevant welfare benefit plans in which they will be eligible to 

participate from and after the Effective Time. 

(g) Notwithstanding anything to the contrary herein, the provisions of this 

Section 6.10 are solely for the benefit of the parties to this Agreement, and no provision 

of this Section 6.10 is intended to, or shall, constitute the establishment or adoption of or 

an amendment to any employee benefit plan for purposes of ERISA or otherwise and no 

Company Personnel or any other individual associated therewith shall be regarded for 

any purpose as a third-party beneficiary of this Agreement or have the right to enforce the 

provisions hereof including in respect of continued employment (or resumed 

employment).  Nothing contained herein shall alter the at-will employment relationship 

of any Company Employee. 

SECTION 6.11 Merger Sub. 

(a) Prior to the Effective Time, Merger Sub shall not engage in any activity of 

any nature except for activities related to or in furtherance of the Merger. 

(b) Parent hereby (i) guarantees the due, prompt and faithful payment 

performance and discharge by Merger Sub of, and compliance by Merger Sub with, all of 

the covenants and agreements of Merger Sub under this Agreement and (ii) agrees to take 

all actions necessary, proper or advisable to ensure such payment, performance and 

discharge by Merger Sub hereunder. 

SECTION 6.12 Takeover Statutes.  If any Takeover Statute or similar statute or 

regulation becomes applicable to this Agreement or the Merger, the Company shall use 

reasonable best efforts to obtain such approvals and take such actions to ensure that the Merger 

may be consummated as promptly as practicable on the terms contemplated by this Agreement. 

SECTION 6.13 Stock Exchange Delisting.  The Company shall cooperate with 

Parent and take, or cause to be taken, all actions, and do, or cause to be done, all things 

reasonably necessary, proper or advisable on its part under applicable Laws and rules and 

policies of the NYSE to enable the delisting by the Surviving Corporation of the shares of 

Company Common Stock from the NYSE and the deregistration of the shares of Company 

Common Stock under the Exchange Act as promptly as practicable after the Effective Time, and, 

in any event, no more than ten (10) days after the Closing Date.  Prior to the Closing, the 

Company shall in the ordinary course of business consistent with past practice prepare quarterly 
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and annual reports pursuant to the Exchange Act such that if any such reports are required to be 

filed after the Closing and prior to the deregistration of the Company’s securities under the 

Exchange Act, the Company will be reasonably capable of timely filing such reports. 

SECTION 6.14 Resignation of Directors.  Unless otherwise requested by Parent, 

the Company shall obtain and deliver to Parent at or prior to the Effective Time the resignation 

of each director of the Company, effective as of the Effective Time. 

ARTICLE VII 

 

CONDITIONS PRECEDENT 

SECTION 7.01 Conditions to Each Party’s Obligation to Effect the Transactions.  

The obligation of each Party to effect the Closing is subject to the satisfaction or waiver (by such 

Party) at or prior to the Closing of the following conditions: 

(a) Company Shareholder Approval.  The Company Shareholder Approval 

shall have been obtained. 

(b) Required Approvals.  The Required Approvals, including the expiration or 

termination of any waiting period applicable to the Merger under the HSR Act, shall have 

been obtained at or prior to the Effective Time and such approvals shall have become 

Final Orders.  For purposes of this Section 7.01(b), a “Final Order” means a Judgment by 

the relevant Governmental Entity that (i) has not been reversed, stayed, enjoined, set 

aside, annulled or suspended and is in full force and effect, (ii) with respect to which, if 

applicable, any mandatory waiting period prescribed by Law before the Merger may be 

consummated has expired or been terminated, and (iii) as to which all conditions to the 

consummation of the Merger prescribed by Law have been satisfied.  In addition to 

subsections (i),(ii), and (iii) in this Section 7.01(b), a “Final Order” for a Required 

Approval of the PUCT shall meet all requirements for a final order under 

Section 2001.144 of the Texas Government Code. 

(c) No Legal Restraints.  No Law and no Judgment, whether preliminary, 

temporary or permanent, shall be in effect that prevents, makes illegal or prohibits the 

consummation of the Merger (any such Law or Judgment, a “Legal Restraint”). 

SECTION 7.02 Conditions to Obligations of the Company.  The obligation of the 

Company to effect Closing is further subject to the satisfaction or waiver (by the Company) at or 

prior to the Closing of the following conditions: 

(a) Representations and Warranties.  (i) The representations and warranties of 

Parent and Merger Sub contained herein (except for the representations and warranties 

contained in Sections 4.02 and 4.08) shall be true and correct (without giving effect to 

any limitation as to “materiality” or “Parent Material Adverse Effect” set forth therein) at 

and as of the date hereof and at and as of the Effective Time as if made at and as of such 

time (except to the extent expressly made as of an earlier date, in which case as of such 

earlier date), except where the failure of any such representation or warranty to be true 

and correct (without giving effect to any limitation as to “materiality” or “Parent Material 
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Adverse Effect” set forth therein), individually or in the aggregate, has not had and would 

not reasonably be expected to have a Parent Material Adverse Effect, and (ii) the 

representations and warranties of Parent and Merger Sub contained in Sections 4.02 and 

4.08 shall be true and correct at and as of the date hereof and at and as of the Closing 

Date as if made at and as of such time (except to the extent expressly made as of an 

earlier date, in which case as of such earlier date), except where the failure of any such 

representation or warranty to be true and correct would be de minimis. 

(b) Performance of Covenants and Agreements of Parent and Merger Sub.  

Parent and Merger Sub shall have performed in all material respects all covenants and 

agreements required to be performed by them under this Agreement at or prior to the 

Closing. 

(c) Officer’s Certificate.  The Company shall have received a certificate 

signed on behalf of Parent by an authorized signatory of Parent certifying the satisfaction 

by Parent and Merger Sub of the conditions set forth in Section 7.02(a) and Section 

7.02(b). 

SECTION 7.03 Conditions to Obligations of Parent and Merger Sub.  The 

obligations of Parent and Merger Sub to consummate the Merger are further subject to the 

satisfaction or waiver (by Parent and Merger Sub) at or prior to the Closing of the following 

conditions: 

(a) Representations and Warranties.  (i) The representations and warranties of 

the Company contained herein (except for the representations and warranties contained in 

Sections 3.01, 3.03, 3.04, 3.07(b), 3.13 and 3.20) shall be true and correct (without giving 

effect to any limitation as to “materiality” or “Company Material Adverse Effect” set 

forth therein) at and as of the date hereof and at and as of the Effective Time as if made at 

and as of such time (except to the extent expressly made as of an earlier date, in which 

case as of such earlier date), except where the failure of any such representation or 

warranty to be true and correct (without giving effect to any limitation as to “materiality” 

or “Company Material Adverse Effect” set forth therein), individually or in the aggregate, 

has not had and would not reasonably be expected to have a Company Material Adverse 

Effect, (ii) the representations and warranties of the Company contained in Section 3.01, 

Section 3.03, Section 3.04, Section 3.13 and Section 3.20 shall be true and correct at and 

as of the date hereof and at and as of the Closing Date as if made at and as of such time 

(except to the extent expressly made as of an earlier date, in which case as of such earlier 

date), except where the failure of any such representation or warranty to be true and 

correct would be de minimis, and (iii) the representations and warranties of the Company 

contained in Section 3.07(b) shall be true and correct in all respects at and as of the 

Closing as if made at and as of such time (except to the extent expressly made as of an 

earlier date, in which case as of such earlier date). 

(b) Performance of Covenants and Agreements of the Company.  The 

Company shall have performed in all material respects all covenants and agreements 

required to be performed by it under this Agreement at or prior to the Closing. 



 

63 

 

(c) Absence of Company Material Adverse Effect.  Since the date of this 

Agreement, no fact, circumstance, effect, change, event or development that, individually 

or in the aggregate, has had or would reasonably be expected to have a Company 

Material Adverse Effect shall have occurred and be continuing. 

(d) Absence of Burdensome Condition.  No Law, Judgment, Filing or Consent 

with any Governmental Entity or Required Approval shall impose or require any 

undertakings, terms, conditions, liabilities, obligations, commitments, sanctions or other 

measures or provisions (including the sale, divestiture, licensing or disposition of assets 

or businesses of Parent or its Subsidiaries or the Company, by consent decree, hold 

separate order or otherwise) that, individually or in the aggregate, constitute, or would 

reasonably be expected to constitute, a Burdensome Condition. 

(e) Officer’s Certificate.  Parent shall have received a certificate signed on 

behalf of the Company by an executive officer of the Company certifying the satisfaction 

by the Company of the conditions set forth in Section 7.03(a), Section 7.03(b) and 

Section 7.03(c). 

ARTICLE VIII 

 

TERMINATION, AMENDMENT AND WAIVER 

SECTION 8.01 Termination Rights. 

(a) Termination by Mutual Consent.  The Company and Parent shall have the 

right to terminate this Agreement at any time prior to the Effective Time, whether before 

or after receipt of the Company Shareholder Approval, by mutual written consent. 

(b) Termination by Either the Company or Parent.  Each of the Company and 

Parent shall have the right to terminate this Agreement, at any time prior to the Effective 

Time, whether before or after the receipt of the Company Shareholder Approval, if: 

(i) the Closing shall not have occurred by 5:00 p.m. New York City 

time on June 1, 2020 (the “End Date”); provided that if, prior to the End Date, all 

of the conditions to the Closing set forth in Article VII have been satisfied or 

waived, as applicable, or shall then be capable of being satisfied (except for any 

conditions set forth in Section 7.01(b) (Required Approvals), Section 7.01(c) (No 

Legal Restraints) and those conditions that by their nature are to be satisfied at the 

Closing), either the Company or Parent may, prior to 5:00 p.m. New York City 

time on the End Date, extend the End Date to a date that is three (3) months after 

the End Date (and if so extended, such later date being the End Date); provided, 

further, that neither the Company nor Parent may terminate this Agreement or 

extend the End Date pursuant to this Section 8.01(b)(i) if it (or, in the case of 

Parent, Parent or Merger Sub) is in breach of any of its covenants or agreements 

and such breach has caused or resulted in either (1) the failure to satisfy the 

conditions to its obligations to consummate the Merger set forth in Article VII 
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prior to the End Date or (2) the failure of the Closing to have occurred prior to the 

End Date; 

(ii) the condition set forth in Section 7.01(c) (No Legal Restraints) is 

not satisfied and the Legal Restraint giving rise to such nonsatisfaction has 

become final and nonappealable; provided, however, that the right to terminate 

this Agreement under this Section 8.01(b)(ii) shall not be available to any Party if 

such failure to satisfy the condition set forth in Section 7.01(c) is the result of a 

failure of such Party to comply with its obligations pursuant to Section 6.03; or 

(iii) the Company Shareholder Approval is not obtained at the 

Company Shareholders Meeting duly convened (unless such Company 

Shareholders Meeting has been adjourned, in which case at the final adjournment 

thereof). 

(c) Termination by the Company.  The Company shall have the right to 

terminate this Agreement: 

(i) in the event that the Company Board has made a Company 

Adverse Recommendation Change with respect to a Superior Company Proposal 

and shall have approved, and concurrently with the termination hereunder, the 

Company shall have entered into, a Company Acquisition Agreement providing 

for the implementation of such Superior Company Proposal, so long as (1) the 

Company has complied in all material respects with its obligations under Section 

5.03(c) and (2) the Company prior to or concurrently with such termination pays 

to Parent the Company Termination Fee in accordance with Section 8.02(b)(ii) 

and the termination pursuant to this Section 8.01(c)(i) shall not be effective and 

the Company shall not enter into any such Company Acquisition Agreement until 

Parent is in receipt of the Company Termination Fee; provided, however, that the 

Company shall not have the right to terminate this Agreement under this Section 

8.01(c)(i) after the Company Shareholder Approval is obtained at the Company 

Shareholders Meeting; 

(ii) if Parent or Merger Sub breaches or fails to perform any of its 

covenants or agreements contained herein, or if any of the representations or 

warranties of Parent or Merger Sub contained herein fails to be true and correct, 

which breach or failure to perform (1) would give rise to the failure of a condition 

set forth in Section 7.02(a) (Parent/Merger Sub Representations and Warranties) 

or Section 7.02(b) (Parent/Merger Sub Covenants), as applicable, and (2) is not 

reasonably capable of being cured by Parent or Merger Sub by the End Date (as it 

may be extended pursuant to Section 8.01(b)(i)) or is not cured by Parent within 

thirty (30) days after receiving written notice from the Company of such breach or 

failure; provided, however, that the Company shall not have the right to terminate 

this Agreement under this Section 8.01(c)(ii) if the Company is then in breach of 

any covenant or agreement contained herein or any representation or warranty of 

the Company contained herein then fails to be true and correct such that the 

conditions set forth in Section 7.03(a) (Company Representations and 
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Warranties) or Section 7.03(b) (Company Covenants), as applicable, could not 

then be satisfied; or  

(iii) if (1) all of the conditions set forth in Section 7.01, Section 7.02 

and Section 7.03 have been satisfied or waived in accordance with this Agreement 

as of the date that the Closing should have been consummated pursuant to Section 

1.03 (except for those conditions that by their terms are to be satisfied at the 

Closing), (2) Parent and Merger Sub do not complete the Closing on the day that 

the Closing should have been consummated pursuant to Section 1.03, (3) the 

Company shall have delivered to Parent an irrevocable written notice that it stands 

ready, willing and able to consummate the Closing, and (4) Parent and Merger 

Sub fail to consummate the Closing within five (5) Business Days following their 

receipt of written notice from the Company requesting such consummation. 

(d) Termination by Parent.  Parent shall have the right to terminate this 

Agreement: 

(i) in the event that the Company Board or a committee thereof has 

made a Company Adverse Recommendation Change; provided, however, that 

Parent shall not have the right to terminate this Agreement under this Section 

8.01(d)(i) after the Company Shareholder Approval is obtained at the Company 

Shareholders Meeting; or 

(ii) if the Company breaches or fails to perform any of its covenants or 

agreements contained herein, or if any of the representations or warranties of the 

Company contained herein fails to be true and correct, which breach or failure 

(1) would give rise to the failure of a condition set forth in Section 7.03(a) 

(Company Representations and Warranties) or Section 7.03(b) (Company 

Covenants), as applicable, and (2) is not reasonably capable of being cured by the 

Company by the End Date (as it may be extended pursuant to Section 8.01(b)(i)) 

or is not cured by the Company within thirty (30) days after receiving written 

notice from Parent of such breach or failure; provided, however, that Parent shall 

not have the right to terminate this Agreement under this Section 8.01(d)(ii) if 

Parent or Merger Sub is then in breach of any representation, covenant or 

agreement contained herein such that the conditions set forth in Section 7.02(a) 

(Parent/Merger Sub Representations and Warranties) or Section 7.02(b) 

(Parent/Merger Sub Covenants), as applicable, could not then be satisfied. 

SECTION 8.02 Effect of Termination; Termination Fees. 

(a) In the event of termination of this Agreement by either Parent or the 

Company as provided in Section 8.01, this Agreement shall forthwith become void and 

have no effect, without any liability or obligation on the part of the Company or Parent 

(or any shareholder, Affiliate or Representative thereof), whether arising before or after 

such termination, based on, arising out of or relating to this Agreement or the negotiation, 

execution, performance or subject matter hereof (whether in contract or in tort or 

otherwise, or whether at law (including at common law or by statute) or in equity), except 
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for, subject to the Liability Limitation, (i) Section 5.05(d), the last sentence of Section 

6.02(a), the last sentence of Section 6.02(b), Section 6.08, this Section 8.02 and Article 

IX, which provisions shall survive such termination and (ii) subject to Section 8.02(d), 

liability of any Party (whether or not the terminating Party) for any Willful Breach of this 

Agreement prior to such termination but solely to the extent such liability arises out of a 

Willful Breach by such Party of any covenant or agreement set forth herein that gave rise 

to the failure of a condition set forth in Article VII.  The liabilities described in the 

preceding sentence shall survive the termination of this Agreement. 

(b) Termination Fees. 

(i) If (1) (A) either Parent or the Company terminates this Agreement 

pursuant to Section 8.01(b)(i) (End Date) and, at the time of such termination, any 

of the conditions set forth in Section 7.01(b) (Required Approvals) (other than 

with respect to any Additional Approval), Section 7.03(d) (Absence of 

Burdensome Condition) (other than with respect to any Additional Approval) or, 

in connection with the Required Approvals other than any Additional Approval, 

Section 7.01(c) (No Legal Restraints) shall have not been satisfied, (B) either 

Parent or the Company terminates this Agreement pursuant to Section 8.01(b)(ii) 

(Legal Restraint) (if, and only if, the applicable Legal Restraint giving rise to such 

termination arises in connection with the Required Approvals other than any 

Additional Approvals) or (C) the Company terminates this Agreement pursuant to 

Section 8.01(c)(ii) (Parent Terminable Breach) based on a failure by Parent to 

perform its covenants or agreements under Section 6.03, and in each case of the 

foregoing clauses (A), (B) and (C), at the time of such termination, all other 

conditions to the Closing set forth in Section 7.01(a) (Company Shareholder 

Approval), Section 7.01(c) (No Legal Restraints) (only in the case of clauses (A) 

and (C), and other than Legal Restraints arising in connection with the Required 

Approvals other than any Additional Approvals), Section 7.03(a) (Company 

Representations and Warranties), Section 7.03(b) (Company Covenants) and 

Section 7.03(c) (No Company MAE) shall have been satisfied or waived (except 

for (I) those conditions that by their nature are to be satisfied at the Closing but 

which conditions would be satisfied or would be capable of being satisfied if the 

Closing Date were the date of such termination, (II) other than in the case of a 

termination in accordance with the foregoing clause (A), those other conditions 

that are still capable of being satisfied or (III) those conditions that have not been 

satisfied as a result of a breach of this Agreement by Parent or Merger Sub), or (2) 

the Company terminates this Agreement pursuant to Section 8.01(c)(iii) (Parent 

Failure to Close), then Parent shall pay to the Company the Parent Termination 

Fee.  Parent shall pay the Parent Termination Fee to the Company (to an account 

designated in writing by the Company) prior to or concurrently with such 

termination of this Agreement by Parent or no later than three (3) Business Days 

after the date of the applicable termination by the Company. 

(ii) If the Company terminates this Agreement pursuant to Section 

8.01(c)(i) (Superior Company Proposal) or Parent terminates this Agreement 

pursuant to Section 8.01(d)(i) (Company Adverse Recommendation Change), the 
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Company shall pay to Parent the Company Termination Fee.  The Company shall 

pay the Company Termination Fee to Parent (to an account designated in writing 

by Parent) prior to or concurrently with such termination of this Agreement by the 

Company pursuant to Section 8.01(c)(i) or no later than three (3) Business Days 

after the date of such termination of this Agreement by Parent pursuant to Section 

8.01(d)(i). 

(iii) If (1) either (A) Parent or the Company terminates this Agreement 

pursuant to Section 8.01(b)(i) (End Date) (but only if the Parent Termination Fee 

is not also payable under Section 8.02(b)(i) above) or Section 8.01(b)(iii) (No 

Company Shareholder Approval) or (B) Parent terminates this Agreement 

pursuant to Section 8.01(d)(ii) (Company Terminable Breach), (2) a Company 

Takeover Proposal shall have been publicly disclosed or made to the Company 

after the date hereof, and not publicly withdrawn, (x) in the case of a termination 

pursuant to Section 8.01(b)(i) (End Date) or Section 8.01(d)(ii) (Company 

Terminable Breach), prior to the date of such termination, or (y) in the case of a 

termination pursuant to Section 8.01(b)(iii) (No Company Shareholder Approval), 

prior to the date of the Company Shareholders Meeting, and (3) within 

twelve (12) months after the termination of this Agreement, the Company shall 

have entered into any Company Acquisition Agreement, or consummated any 

Company Takeover Proposal, then the Company shall pay the Company 

Termination Fee to Parent (to an account designated in writing by Parent) within 

three (3) Business Days after the earlier of the date the Company enters into such 

Company Acquisition Agreement or consummates such transaction.  For purposes 

of clause (3) of this Section 8.02(b)(iii), the term “Company Takeover Proposal” 

shall have the meaning assigned to such term in Section 5.03, except that the 

applicable percentage in the definition of “Company Takeover Proposal” shall be 

“50.1%” rather than “20% or more”. 

(c) The Parties acknowledge that the agreements contained in Section 8.02(b) 

are an integral part of the transactions contemplated by this Agreement, and that, without 

these agreements, the parties would not enter into this Agreement.  If Parent fails to 

promptly pay an amount due pursuant to Section 8.02(b)(i) or the Company fails to 

promptly pay an amount due pursuant to Section 8.02(b)(ii) or Section 8.02(b)(iii) and, in 

order to obtain such payment, Parent, on the one hand, or the Company, on the other 

hand, commences a Claim that results in a Judgment against the Company for the amount 

set forth in Section 8.02(b)(ii) or Section 8.02(b)(iii) or any portion thereof, or a 

Judgment against Parent for the amount set forth in Section 8.02(b)(i), or any portion 

thereof, the Company shall pay to Parent, on the one hand, or Parent shall pay to the 

Company, on the other hand, its costs and expenses (including reasonable attorneys’ fees 

and the fees and expenses of any expert or consultant engaged by the Company) in 

connection with such Claim, together with interest on the amount of such payment from 

the date such payment was required to be made until the date of payment at the U.S. 

prime rate as quoted by The Wall Street Journal in effect on the date such payment was 

required to be made.  Any amount payable pursuant to Section 8.02(b) shall be paid by 

the applicable Party by wire transfer of same-day funds prior to or on the date such 

payment is required to be made under Section 8.02(b). 
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(d) Each of the parties acknowledges and agrees that the Company 

Termination Fee or the Parent Termination Fee, as applicable, is not intended to be a 

penalty, but rather is liquidated damages in a reasonable amount that will compensate 

Parent or the Company in the circumstances in which such Company Termination Fee or 

Parent Termination Fee, as applicable, is due and payable, for the efforts and resources 

expended and opportunities forgone while negotiating this Agreement and in reliance on 

this Agreement and on the expectation of the consummation of the Merger and the other 

transactions contemplated by this Agreement, which amount would otherwise be 

impossible to calculate with precision.  As such, (i) without limiting the rights of the 

Company under Section 9.10 prior to the termination of this Agreement pursuant to 

Section 8.01, if this Agreement is terminated under circumstances in which Parent is 

obligated to pay the Parent Termination Fee under Section 8.02(b)(i), upon payment of 

the Parent Termination Fee, and, if applicable, the costs and expenses of the Company 

pursuant to Section 8.02(c) in accordance herewith, Parent and any of its Affiliates and 

Representatives shall have no further liability with respect to this Agreement or the 

transactions contemplated hereby to the Company or the holders of the Company 

Common Stock, and payment of the applicable fee and such costs and expenses by Parent 

shall be the Company’s sole and exclusive remedy against Parent, any of its Affiliates 

and Representatives and against the Debt Financing Related Parties for any Claims, 

losses, liabilities, damages, judgments, inquiries, fines and reasonable fees, costs and 

expenses, including attorneys’ fees and disbursements, suffered or incurred by the 

Company or any other Person in connection with this Agreement, the Debt Letters, the 

Equity Commitment Agreement, the transactions contemplated hereby or any matter 

forming the basis for such termination, and the Company shall not have, and expressly 

waives and relinquishes, any other right, remedy or recourse (whether in contract or in 

tort or otherwise, or whether at law (including at common law or by statute) or in equity), 

including against any Debt Financing Related Party, and (ii) if this Agreement is 

terminated under circumstances in which the Company is obligated to pay the Company 

Termination Fee under Section 8.02(b)(ii) or Section 8.02(b)(iii), upon payment of the 

Company Termination Fee and, if applicable, the costs and expenses of Parent pursuant 

to Section 8.02(c) in accordance herewith, the Company shall have no further liability 

with respect to this Agreement or the transactions contemplated hereby to Parent, Merger 

Sub or any of their respective Affiliates or Representatives, and payment of the Company 

Termination Fee and such costs and expenses by the Company shall be Parent’s sole and 

exclusive remedy for any Claims, losses, liabilities, damages, judgments, inquiries, fines 

and reasonable fees, costs and expenses, including attorneys’ fees and disbursements, 

suffered or incurred by Parent, Parent’s Subsidiaries and any other Person in connection 

with this Agreement, the transactions contemplated hereby (and the termination thereof) 

or any matter forming the basis for such termination, and Parent and Merger Sub shall not 

have, and each expressly waives and relinquishes, any other right, remedy or recourse 

(whether in contract or in tort or otherwise, or whether at law (including at common law 

or by statute) or in equity).  The Parties acknowledge and agree that in no event shall the 

Company or Parent, as applicable, be required to pay the Company Termination Fee or 

the Parent Termination Fee, as applicable, on more than one occasion.  

(e) For purposes of this Agreement, “Willful Breach” means a breach that is a 

consequence of a deliberate act or deliberate failure to act undertaken by the breaching 
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Party with the Knowledge that the taking of, or failure to take, such act would, or would 

reasonably be expected to, cause or constitute a material breach of any covenants or 

agreements contained in this Agreement; provided that, without limiting the meaning of 

Willful Breach, the Parties acknowledge and agree that any failure by any Party to 

consummate the Merger and the other transactions contemplated hereby after the 

applicable conditions to the Closing set forth in Article VII have been satisfied or waived 

(except for those conditions that by their nature are to be satisfied at the Closing, which 

conditions would be capable of being satisfied at the time of such failure to consummate 

the Merger) shall constitute a Willful Breach of this Agreement, except for such failure 

by Parent due solely to the failure of the Debt Financing to be funded on the date the 

Closing should have occurred.  For the avoidance of doubt, in the event that all applicable 

conditions to the Closing set forth in Article VII have been satisfied or waived (except for 

those conditions that by their nature are to be satisfied at the Closing, which conditions 

would be capable of being satisfied at the time of such failure to consummate the Merger) 

but Parent fails to close for any reason, except for such failure by Parent due solely to the 

failure of the Debt Financing to be funded on the date the Closing should have occurred, 

such failure to close shall be considered a Willful Breach.   

SECTION 8.03 Amendment.  This Agreement may be amended by the Parties at 

any time before or after receipt of the Company Shareholder Approval; provided, however, that 

(a) after receipt of the Company Shareholder Approval, there shall be made no amendment that 

by Law requires further approval by the shareholders of the Company without the further 

approval of such shareholders, (b) no amendment shall be made to this Agreement after the 

Effective Time, (c) except as provided above, no amendment of this Agreement shall require the 

approval of the shareholders of Parent or the shareholders of the Company and (d) no adverse 

amendments to or waivers of any Debt Financing Source Provision or amendments to the 

definitions of “Debt Financing Sources” or “Debt Financing Related Parties” shall be effective 

without the prior written consent of the Debt Financing Sources.  This Agreement may not be 

amended except by an instrument in writing signed on behalf of each of the Parties. 

SECTION 8.04 Extension; Waiver.  At any time prior to the Effective Time, the 

Parties may (a) extend the time for the performance of any of the obligations or other acts of the 

other Parties, (b) waive any inaccuracies in the representations and warranties contained herein 

or in any document delivered pursuant to this Agreement, (c) subject to Section 8.03(a), waive 

compliance with any covenants and agreements contained herein or (d) waive the satisfaction of 

any of the conditions contained herein.  Any agreement on the part of a Party to any such 

extension or waiver shall be valid only if set forth in an instrument in writing signed on behalf of 

such Party.  The failure of any Party to this Agreement to assert any of its rights under this 

Agreement or otherwise shall not constitute a waiver of such rights. 

SECTION 8.05 Procedure for Termination, Amendment, Extension or Waiver.  A 

termination of this Agreement pursuant to Section 8.01, an amendment of this Agreement 

pursuant to Section 8.03 or an extension or waiver pursuant to Section 8.04 shall, in order to be 

effective, require, in the case of the Company, Parent or Merger Sub, action by such Party’s 

board of directors or the duly authorized designee of its board of directors.  Termination of this 

Agreement prior to the Effective Time shall not require the approval of the shareholders of any 

Party.  The Party desiring to terminate this Agreement pursuant to Section 8.01 shall give written 
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notice of such termination to the other Parties in accordance with Section 9.02, specifying the 

provision of this Agreement pursuant to which such termination is effected. 

ARTICLE IX 

 

GENERAL PROVISIONS 

SECTION 9.01 Nonsurvival of Representations, Warranties, Covenants and 

Agreements; Contractual Nature of Representations and Warranties. None of the representations 

or warranties contained herein or in any instrument delivered pursuant to this Agreement shall 

survive, and all rights, Claims and causes of action (whether in contract or in tort or otherwise, or 

whether at law (including at common law or by statute) or in equity) with respect thereto shall 

terminate at the Effective Time.  Except for any covenant or agreement that by its terms 

contemplates performance after the Effective Time, none of the covenants or agreements of the 

Parties contained herein shall survive, and all rights, Claims and causes of action (whether in 

contract or in tort or otherwise, or whether at law (including at common law or by statute) or in 

equity) with respect to such covenants and agreements shall terminate at, the Effective Time.  

The Parties hereby acknowledge and agree that (a) all representations and warranties set forth in 

this Agreement are contractual in nature only, (b) no Person is asserting the truth or accuracy of 

any representation or warranty set forth in this Agreement, (c) if any such representation or 

warranty (as modified by the applicable Disclosure Letter) should prove untrue, the Parties’ only 

rights, Claims or causes of action shall be to exercise the specific rights set forth in Section 

7.02(a), Section 7.03(a), Section 8.01(c)(ii) and Section 8.01(d)(ii), as and if applicable, and 

(d) the Parties shall have no other rights, Claims or causes of action (whether in contract or in 

tort or otherwise, or whether at law (including at common law or by statute) or in equity) based 

on, arising out of or related to any such untruth of any such representation or warranty. 

SECTION 9.02 Notices. All notices and other communications under this 

Agreement shall be in writing and shall be deemed given (a) when delivered personally by hand 

(with written confirmation of receipt by other than automatic means, whether electronic or 

otherwise), (b) when sent by facsimile or email (with written confirmation of transmission) or 

(c) one (1) Business Day following the day sent by an internationally recognized overnight 

courier (with written confirmation of receipt), in each case, at the following addresses, facsimile 

numbers and email addresses (or to such other address, facsimile number or email address as a 

Party may have specified by notice given to the other Party pursuant to this provision): 

To Parent or Merger Sub: 

 

Sun Jupiter Holdings LLC 

c/o J.P. Morgan Asset Management 

277 Park Avenue, 35th Floor 

New York, NY 10172  

Attention: Amanda Wallace 

Email:    amanda.wallace@jpmorgan.com 
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with a copy (which shall not constitute notice) to: 

 

Skadden, Arps, Slate, Meagher & Flom LLP 

1440 New York Avenue, N.W. 

Washington, DC 20005 

Attention: Jeremy D. London 

  Paul S. Kraske 

Email:    jeremy.london@skadden.com 

  paul.kraske@skadden.com  

 

To the Company: 

 

El Paso Electric Company 

Stanton Tower, 100 North Stanton Street 

El Paso, TX 79901 

Attention: Mary E. Kipp 

Email:    mary.kipp@epelectric.com 

 

with a copy (which shall not constitute notice) to: 

 

El Paso Electric Company 

Stanton Tower, 100 North Stanton Street 

El Paso, TX 79901 

Attention: Adrian J. Rodriguez 

Email:    adrian.rodriguez@epelectric.com 

 

with a copy (which shall not constitute notice) to: 

 

Baker Botts L.L.P. 

910 Louisiana Street 

Houston, TX 77002 

Attention: Timothy S. Taylor  

William S. Lamb   

Email:    timothy.taylor@bakerbotts.com  

  bill.lamb@bakerbotts.com 

 

 

SECTION 9.03 Definitions.  For purposes of this Agreement, each capitalized term 

has the meaning given to it, or specified, in Exhibit A. 

SECTION 9.04 Interpretation. 

(a) Time Periods.  When calculating the period of time before which, within 

which or following which any act is to be done or step taken pursuant to this Agreement, 

(i) the date that is the reference date in calculating such period shall be excluded and 

(ii) if the last day of such period is a not a Business Day, the period in question shall end 

on the next succeeding Business Day. 
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(b) Dollars.  Unless otherwise specifically indicated, any reference herein to $ 

means U.S. dollars. 

(c) Gender and Number.  Any reference herein to gender shall include all 

genders, and words imparting the singular number only shall include the plural and vice 

versa. 

(d) Articles, Sections and Headings.  When a reference is made herein to an 

Article or a Section, such reference shall be to an Article or a Section of this Agreement 

unless otherwise indicated.  The table of contents and headings contained herein are for 

reference purposes only and shall not affect in any way the meaning or interpretation of 

this Agreement. 

(e) Include.  Whenever the words “include”, “includes” or “including” are 

used herein, they shall be deemed to be followed by the words “without limitation.” 

(f) Hereof.  The words “hereof,” “hereto,” “hereby,” “herein” and 

“hereunder” and words of similar import when used herein shall refer to this Agreement 

as a whole and not to any particular provision of this Agreement. 

(g) Extent.  The word “extent” in the phrase “to the extent” shall mean the 

degree to which a subject or other thing extends, and such phrase shall not mean simply 

“if.” 

(h) Contracts; Laws.  Any Contract or Law defined or referred to herein 

means such Contract or Law as from time to time amended, modified or supplemented, 

unless otherwise specifically indicated. 

(i) Persons.  References to a person are also to its permitted successors and 

assigns. 

(j) Or.  Unless otherwise specifically provided herein, the term “or” shall not 

be deemed to be exclusive. 

(k) Exhibits and Disclosure Letters.  The Exhibits to this Agreement and the 

Disclosure Letters are hereby incorporated and made a part hereof and are an integral part 

of this Agreement.  Each of the Company and Parent may, at its option, include in the 

Company Disclosure Letter or the Parent Disclosure Letter, respectively, items that are 

not material in order to avoid any misunderstanding, and such inclusion, or any 

references to dollar amounts herein or in the Disclosure Letters, shall not be deemed to be 

an acknowledgement or representation that such items are material, to establish any 

standard of materiality or to define further the meaning of such terms for purposes of this 

Agreement or otherwise.  Any matter set forth in any section of the Disclosure Letters 

shall be deemed to be referred to and incorporated in any section to which it is 

specifically referenced or cross-referenced and also in all other sections of such 

Disclosure Letter to which such matter’s application or relevance is reasonably apparent 

on the face of such matter.  Any capitalized term used in any Exhibit or any Disclosure 

Letter but not otherwise defined therein shall have the meaning given to such term herein. 
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(l) Reflected On or Set Forth In.  An item arising with respect to a specific 

representation, warranty, covenant or agreement shall be deemed to be “reflected on” or 

“set forth in” the Company Financial Statements included in the Company Reports, to the 

extent any such phrase appears in such representation, warranty, covenant or agreement if 

(i) there is a reserve, accrual or other similar item underlying a number on such balance 

sheet or financial statement reasonably related on its face to the subject matter of such 

representation or (ii) such item and the amount thereof is otherwise reasonably identified 

on such balance sheet or financial statement (or the notes thereto). 

SECTION 9.05 Severability.  If any term or other provision of this Agreement is 

invalid, illegal or incapable of being enforced by any rule or Law, or public policy, all other 

conditions and provisions of this Agreement shall nevertheless remain in full force and effect so 

long as the economic or legal substance of the transactions contemplated hereby is not affected 

in any manner materially adverse to any Party or such Party waives its rights under this Section 

9.05 with respect thereto.  Upon any determination that any term or other provision is invalid, 

illegal or incapable of being enforced, the Parties shall negotiate in good faith to modify this 

Agreement so as to effect the original intent of the Parties as closely as possible in an acceptable 

manner to the end that transactions contemplated by this Agreement are fulfilled to the extent 

possible. 

SECTION 9.06 Counterparts.  This Agreement may be executed in one or more 

counterparts (including by means of facsimile or email in .pdf format), all of which shall be 

considered one and the same agreement, and shall become effective when one or more 

counterparts have been signed by each of the Parties and delivered to the other Parties. 

SECTION 9.07 Entire Agreement; No Third-Party Beneficiaries.  This Agreement, 

taken together with the Company Disclosure Letter, the Parent Disclosure Letter and the exhibits 

hereto and other instruments referred to herein, and the Confidentiality Agreement, constitutes 

the entire agreement, and supersedes all prior agreements and understandings, both written and 

oral, between or among the Parties with respect to the transactions contemplated by this 

Agreement, including the Merger.  Except as provided in the following two sentences (a) after 

the Effective Time, the rights of the Company’s shareholders and holders of Company Restricted 

Stock, Company Performance Stock or Company Unpaid Performance Stock to receive the 

Merger Consideration and payments pursuant to Article II, and (b) after the Effective Time, 

except for Section 6.09, each Party agrees that (i) its respective representations, warranties, 

covenants and agreements set forth herein are solely for the benefit of the other Parties, in 

accordance with and subject to the terms of this Agreement and (ii) this Agreement is not 

intended to, and does not, confer upon any Person other than the Parties any rights or remedies 

hereunder, including the right to rely upon the representations and warranties set forth herein.  

Each of the Debt Financing Sources and each of their respective Affiliates and their respective 

current, former and future direct or indirect equity holders, controlling persons, stockholders, 

agents, Affiliates, members, managers, general or limited partners, assignees or representatives 

(collectively, the “Debt Financing Related Parties”) shall be express third-party beneficiaries 

with respect to Section 8.02(d), Section 8.03(d), this Section 9.07, Section 9.08, Section 9.10, 

Section 9.11(b), Section 9.12 and Section 9.14 (collectively, the “Debt Financing Source 

Provisions”). 
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SECTION 9.08 Governing Law.  This Agreement, and all Claims or causes of 

action of the Parties (whether in contract or in tort or otherwise, or whether at law (including at 

common law or by statute) or in equity) that may be based on, arise out of or relate to this 

Agreement or the negotiation, execution, performance or subject matter hereof, shall be 

governed by and construed in accordance with the laws of the State of Texas, without regard to 

principles of conflict of laws.  Notwithstanding the foregoing sentence, except as otherwise set 

forth in the Debt Letters as in effect as of the date of this Agreement, all matters relating to the 

interpretation, construction, validity and enforcement (whether at law, in equity, in contract, in 

tort, or otherwise) against any of the Debt Financing Related Parties in any way relating to the 

Debt Letters or the performance thereof or the Debt Financing shall be exclusively governed by, 

and construed in accordance with, the domestic Law of the State of New York without giving 

effect to any choice or conflict of law provision or rule whether of the State of New York or any 

other jurisdiction that would cause the application of Law of any jurisdiction other than the State 

of New York. 

SECTION 9.09 Assignment.  Neither this Agreement nor any of the rights, 

interests or obligations under this Agreement shall be assigned, in whole or in part, by operation 

of law or otherwise, by any of the Parties without the prior written consent of the other Parties.  

Any purported assignment without such consent shall be void; provided, that Parent may make 

an assignment of its rights (but not its obligations) under this Agreement to any Debt Financing 

Source without the prior written consent of the Company.  Subject to the preceding sentences, 

this Agreement will be binding upon, inure to the benefit of, and be enforceable by, the Parties 

and their respective successors and assigns. 

SECTION 9.10 Specific Enforcement.  The Parties acknowledge and agree that 

irreparable damage would occur in the event that any of the provisions of this Agreement were 

not performed in accordance with their specific terms or were otherwise breached and that 

monetary damages, even if available, would not be an adequate remedy therefor.  It is 

accordingly agreed that, at any time prior to the termination of this Agreement pursuant to 

Article VIII, the Parties shall be entitled to an injunction or injunctions to prevent breaches of 

this Agreement and to enforce specifically the performance of terms and provisions of this 

Agreement, including the right of a Party to cause each other Party to consummate the Merger 

and the other transactions contemplated by this Agreement, in any court referred to in Section 

9.11, without proof of actual damages (and each Party hereby waives any requirement for the 

securing or posting of any bond in connection with such remedy), this being in addition to any 

other remedy to which they are entitled at law or in equity.  The Parties further agree not to assert 

that a remedy of specific enforcement is unenforceable, invalid, contrary to Law or inequitable 

for any reason, nor to assert that a remedy of monetary damages would provide an adequate 

remedy for any such breach.  Notwithstanding the foregoing, the Company shall be entitled to 

specific performance of Parent’s and Merger Sub’s obligations to consummate the Closing and 

to cause the funding of the Contribution (as defined in the Equity Commitment Agreement) 

under the Equity Commitment Agreement by the Sponsor solely in the event that (1) all of the 

conditions set forth in Section 7.01, Section 7.02 and Section 7.03 have been satisfied or waived 

in accordance with this Agreement as of the date that the Closing should have been 

consummated pursuant to Section 1.03 (except for those conditions that by their terms are to be 

satisfied at the Closing), (2) Parent and Merger Sub do not complete the Closing on the day that 

the Closing should have been consummated pursuant to Section 1.03, (3) the Company shall 
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have delivered to Parent an irrevocable written notice that it stands ready, willing and able to 

consummate the Closing, (4) Parent and Merger Sub fail to consummate the Closing within 

five (5) Business Days following their receipt of written notice from the Company requesting 

such consummation, and (5) the Debt Financing (or Substitute Financing) has been funded or 

will be funded in accordance with its terms at the Closing if the financing contemplated by the 

Equity Commitment Agreement is funded at the Closing.  Notwithstanding anything to the 

contrary in this Agreement, the maximum aggregate liability of Parent, Merger Sub and the Debt 

Financing Related Parties together for any losses, damages, costs or expenses of the Company or 

its Affiliates related to the failure of the transactions contemplated by this Agreement, or a 

breach of this Agreement by Parent or Merger Sub or otherwise (including a Willful Breach), 

shall be limited to an amount equal to: (i) the amount of the Parent Termination Fee, plus (ii) the 

aggregate amount of any expense reimbursement and indemnification obligations pursuant to 

Section 5.05(d), the last sentence of Section 6.02(a), and Section 8.02(c) (collectively, the 

“Liability Limitation”), and in no event shall the Company, its Subsidiaries, or its Affiliates seek 

any amount in excess of the Liability Limitation in connection with this Agreement or the 

transactions contemplated by this Agreement or in respect of any other document, whether at law 

or equity, in contract, in tort or otherwise. 

SECTION 9.11 Jurisdiction; Venue. 

(a) All Claims arising from, under or in connection with this Agreement shall 

be raised to and exclusively determined by any Texas State court located in El Paso, 

Texas or Houston, Texas or, if such court disclaims jurisdiction, the U.S. District Court 

for the Western District of Texas (El Paso Division) or the U.S. District Court for the 

Southern District of Texas (Houston Division), to whose jurisdiction and venue the 

Parties unconditionally consent and submit.  Each Party hereby irrevocably and 

unconditionally waives any objection to the laying of venue of Claim arising out of this 

Agreement in such court and hereby further irrevocably and unconditionally waives and 

agree not to plead or claim in any such court that any such Claim brought in any such 

court has been brought in an inconvenient forum.  Each Party further agree that service of 

any process, summons, notice or document by U.S. registered mail to the respective 

addresses set forth in Section 9.02 shall be effective service of process for any Claim 

brought against such Party in any such court. 

(b) Notwithstanding anything to the contrary in this Agreement (including this 

Section 9.11), each Party agrees that it will not bring or support any action, cause of 

action, claim, cross-claim or third-party claim of any kind or description, whether in law 

or in equity, whether in contract or in tort or otherwise, against the Debt Financing 

Related Parties in any way relating to this Agreement, including any dispute arising out 

of or relating to the Debt Letters or the performance thereof or the Debt Financing, in any 

forum other than the Supreme Court of the State of New York, County of New York, or, 

if under applicable law exclusive jurisdiction is vested in the Federal courts, the United 

States District Court for the Southern District of New York (and of the appropriate 

appellate courts therefrom). 

SECTION 9.12 Waiver of Jury Trial.  EACH PARTY HEREBY WAIVES, TO 

THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY 
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HAVE TO A TRIAL BY JURY IN RESPECT OF ANY SUIT, ACTION OR OTHER 

PROCEEDING ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE 

MERGER (INCLUDING ANY PROCEEDING AGAINST THE DEBT FINANCING 

RELATED PARTIES ARISING OUT OF OR RELATED TO THE TRANSACTIONS 

CONTEMPLATED HEREBY, THE DEBT LETTERS, THE EQUITY COMMITMENT 

AGREEMENT, THE FINANCING OR THE PERFORMANCE OF SERVICES WITH 

RESPECT THERETO).  EACH PARTY (A) CERTIFIES THAT NO REPRESENTATIVE, 

AGENT OR ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 

OTHERWISE, THAT SUCH PARTY WOULD NOT, IN THE EVENT OF ANY ACTION, 

SUIT OR PROCEEDING, SEEK TO ENFORCE THE FOREGOING WAIVER AND 

(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HAVE BEEN INDUCED TO 

ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL 

WAIVER AND CERTIFICATIONS IN THIS SECTION 9.12. 

SECTION 9.13 Construction.  Each of the Parties has participated in the drafting 

and negotiation of this Agreement.  If an ambiguity or question of intent or interpretation arises, 

this Agreement must be construed as if it is drafted by all the Parties, and no presumption or 

burden of proof shall arise favoring or disfavoring any Party by virtue of authorship of any of the 

provisions of this Agreement. 

SECTION 9.14 Liability of Debt Financing Related Parties.  Notwithstanding 

anything to the contrary contained herein, the Company hereby waives any rights or claims 

against any Debt Financing Related Party in connection with this Agreement, the Debt 

Financing, the Debt Letters or the transactions contemplated hereby or thereby, and no Debt 

Financing Related Party shall have any rights or claims against the Company in connection with 

this Agreement, the Debt Financing or the transactions contemplated hereby or thereby, whether 

at law or equity, in contract, in tort or otherwise; provided, that, following consummation of the 

Merger, the foregoing will not limit the rights of the parties to the Debt Financing under the Debt 

Letters. 

[SIGNATURE PAGES FOLLOW] 



EL PASO ELECTRIC COMPANY 

By: 
N e: y E. Kipp 

IN WITNESS WHEREOF, the Parties have duly executed this Agreement, each as of the 
date first written above. 

itle: resident and Chief Executive Officer 

SUN JUPITER HOLDINGS LLC 

By: 
Name: Andrew Gilbert 
Title: Authorized Signatory 

SUN MERGER SUB INC. 

By: 
Name: Andrew Gilbert 
Title: Authorized Signatory 



IN WITNESS WHEREOF, the Parties have duly executed this Agreement, each as of the 
date first written above. 

EL PASO ELECTRIC COMPANY 

By: 
Name: 
Title: 

SUN JUPITER HOLDINGS LLC 

By: 
Name: Andrew Gilbert 
Title: Authorized Signatory 

SUN MERGER SUB INC. 

By: 
Name: Andrew Gilbert 
Title: Authorized Signatory 

[SIGNATURE PAGE TO AGREEMENT AND PLAN OF MERGER] 
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EXHIBIT A 

DEFINED TERMS 

Section 1.01  Certain Defined Terms.  For purposes of this Agreement, each of the 

following terms has the meaning specified in this Section 1.01 of Exhibit A: 

“Affiliate” of any Person means another Person that directly or indirectly, through one or 

more intermediaries, controls, is controlled by, or is under common control with, such first 

Person.  For purposes of this definition, “control” (including the terms “controlled by” and 

“under common control with”) means the possession, directly or indirectly, of the power to direct 

or cause the direction of the management and policies of such Person, whether through 

ownership of voting securities, by contract or otherwise; provided, that for the avoidance of 

doubt, the Sponsor and any direct or indirect portfolio companies owned, managed or controlled 

by the Sponsor shall be considered an Affiliate of Parent and Merger Sub.  Furthermore, for the 

avoidance of doubt, none of JPMorgan Chase Bank, N.A., J.P. Morgan Investment Management 

Inc. or any of their Affiliates shall be considered an Affiliate of Parent or Merger Sub. 

“Anti-Corruption Laws” means the United States Foreign Corrupt Practices Act of 1977, 

as amended, the UK Bribery Act of 2010, as amended, and all Laws of any jurisdiction 

applicable to the Company and its Affiliates concerning or relating to bribery or corruption. 

“Antitrust Laws” means the Sherman Act, as amended, the Clayton Act, as amended, the 

HSR Act, the Federal Trade Commission Act, as amended, all applicable state, foreign or 

supranational antitrust Laws and all other applicable Laws issued by a Governmental Entity that 

are designed or intended to prohibit, restrict or regulate actions having the purpose or effect of 

monopolization or restraint of trade or lessening of competition through merger or acquisition. 

“Burdensome Condition” means a material adverse effect on the financial condition, 

assets, liabilities, businesses or results of operations (i) of the Company, or (ii) of, taken as a 

whole, Parent and its Subsidiaries; provided, however, that for purposes of this definition only, 

Parent and its Subsidiaries shall be deemed a consolidated group of entities of the size and scale 

of a hypothetical company that is 100% of the size of the Company taken as a whole as of the 

date of this Agreement; provided, further, all undertakings, terms, conditions, liabilities, 

obligations, commitments, sanctions or other measures or provisions shall be taken into account 

in determining whether there has been or is a Burdensome Condition, including any such 

undertakings, terms, conditions, liabilities, obligations, commitments, sanctions or other 

measures or provisions that implement the commitments and agreements set forth in Exhibit B 

hereto. 

“Business Day” means any day except for (a) a Saturday or a Sunday or (b) a day on 

which banking and savings and loan institutions are authorized or required by Law to be closed 

in El Paso, Texas or New York, New York. 

“Claim” means any demand, claim, petition, charge, complaint, grievance, litigation, suit, 

action, legal proceeding (whether at law or in equity, civil, criminal, administrative or 

investigative) or arbitration. 
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“Code” means the Internal Revenue Code of 1986, as amended. 

“Company Benefit Agreement” means each employment, consulting, bonus, incentive or 

deferred compensation, equity or equity-based compensation, severance, change-in-control, 

retention, termination or other material Contract between the Company or any Company 

Commonly Controlled Entity, on the one hand, and any Company Personnel, on the other hand. 

“Company Benefit Plan” means each (a) employee benefit plan (as defined in 

Section 3(3) of ERISA, whether or not subject to ERISA) or post-retirement or employment 

health or medical plan, program, policy or arrangement, (b) bonus, incentive or deferred 

compensation or equity or equity-based compensation plan, program, policy or arrangement, 

(c) severance, change-in control, retention or termination plan, program, policy or arrangement 

or (d) other compensation, pension, retirement, savings or other benefit plan, program, policy or 

arrangement, in each case, sponsored, maintained, contributed to or required to be maintained or 

contributed to by the Company or any Company Commonly Controlled Entity for the benefit of 

any Company Personnel, or for which the Company or any Company Commonly Controlled 

Entity has any direct or indirect liability. 

“Company Commonly Controlled Entity” means any person or entity that, together with 

the Company, is treated as a single employer under Section 414 of the Code. 

“Company Financial Advisor” means any Person set forth in Section 3.20 of the 

Company Disclosure Letter.  

“Company Material Adverse Effect” means any fact, circumstance, effect, change, event 

or development that has or would reasonably be expected to have a material adverse effect on the 

business, properties, financial condition or results of operations of the Company; provided that 

no fact, circumstance, effect, change, event or development resulting from or arising out of any 

of the following, individually or in the aggregate, shall constitute or be taken into account in 

determining whether a Company Material Adverse Effect has occurred: (a) any change or 

condition affecting any industry in which the Company operates, including electric generating, 

transmission or distribution industries (including, in each case, any changes in the operations 

thereof); (b) any change affecting any economic, legislative or political condition or any change 

affecting any securities, credit, financial or other capital markets condition, in each case in the 

United States, in any foreign jurisdiction or in any specific geographical area; (c) any failure in 

and of itself by the Company to meet any internal or public projection, budget, forecast, estimate 

or prediction in respect of revenues, earnings or other financial or operating metrics for any 

period (it being understood that the facts or occurrences giving rise to or contributing to such 

failure may be deemed to constitute, or be taking into account in determining whether there has 

or will be, a Company Material Adverse Effect); (d) any change attributable to the 

announcement, execution or delivery of this Agreement or the pendency of the Merger, including 

(i) any action taken by the Company that is expressly required pursuant to this Agreement, or is 

consented to by Parent, or any action taken by Parent or any Affiliate thereof, to obtain any 

Consent from any Governmental Entity to the consummation of the Merger and the result of any 

such actions, (ii) any Claim arising out of or related to this Agreement (including shareholder 

litigation), (iii) any adverse change in supplier, employee, financing source, shareholder, 

regulatory, partner or similar relationships resulting therefrom or (iv) any change that arises out 
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of or relates to the identity of Parent or any of its Affiliates as the acquirer of the Company; 

(e) any change or condition affecting the market for commodities, including any change in the 

price or availability of commodities; (f) any change in and of itself in the market price, credit 

rating or trading volume of shares of Company Common Stock on the NYSE or any change 

affecting the ratings or the ratings outlook for the Company (it being understood that the facts or 

occurrences giving rise to or contributing to such failure may be deemed to constitute, or be 

taking into account in determining whether there has or will be, a Company Material Adverse 

Effect); (g) any change in applicable Law, regulation or GAAP (or authoritative interpretation 

thereof); (h) geopolitical conditions, the outbreak or escalation of hostilities, any act of war, 

sabotage or terrorism, or any escalation or worsening of any such act of war, sabotage or 

terrorism threatened or underway as of the date of this Agreement; (i) any fact, circumstance, 

effect, change, event or development resulting from or arising out of or affecting the national, 

regional, state or local engineering or construction industries or the wholesale or retail markets 

for commodities, materials or supplies (including equipment supplies, steel, concrete, electric 

power, fuel, coal, natural gas, water or coal transportation) or the hedging markets therefor, 

including any change in commodity prices; (j) any hurricane, strong winds, ice event, fire, 

tornado, tsunami, flood, earthquake or other natural disaster or severe weather-related event, 

circumstance or development, (k) any change or effect arising from any requirements imposed 

by any Governmental Entities as a condition to obtaining the Company Required Approvals or 

the Parent Required Approvals, or (l) casualty or condemnation related to the Company’s real 

property rights to the land, buildings, wires, pipes, structures and other improvements thereon 

and fixtures thereto and any improvements located thereon; provided, however, that any fact, 

circumstance, effect, change, event or development set forth in clauses (a), (b), (e), (g), (h), (i) 

and (j) above may be taken into account in determining whether a Company Material Adverse 

Effect has occurred solely to the extent such fact, circumstance, effect, change, event or 

development has a materially disproportionate adverse effect on the Company, as compared to 

other entities (if any) engaged in the relevant business in the geographic area affected by such 

fact, circumstance, effect, change, event or development (in which case, only the incremental 

disproportionate impact may be taken into account in determining whether there has been, or 

would be, a Company Material Adverse Effect, to the extent such change is not otherwise 

excluded from being taken into account by clauses (a)–(l) of this definition). 

“Company Performance Stock” means any outstanding performance shares that were 

granted under the Company Stock Plan and represent the right to receive shares of Company 

Common Stock subject to performance-based vesting and that are not Company Unpaid 

Performance Stock. 

“Company Personnel” means any current or former director, officer, employee or other 

natural person service provider of the Company. 

“Company Restricted Stock” means any outstanding restricted shares of Company 

Common Stock that are subject to time-based vesting under the Company Stock Plan. 

“Company Stock Plan” means the Company’s Amended and Restated 2007 Long-Term 

Incentive Plan as amended and in effect from time to time. 

“Company Termination Fee” means an amount in cash equal to $85,000,000.  
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“Company Union Contracts” means the Contracts set forth in Section 3.15(a)(xiii) of the 

Company Disclosure Letter.  

“Company Unpaid Performance Stock” means any outstanding performance shares that 

were granted under the Company Stock Plan and represent the right to receive shares of 

Company Common Stock subject to performance-based vesting with a performance period that 

ended prior to the Closing Date, but remains unpaid as of the Closing Date. 

“Contract” means any written or oral contract, lease, license, evidence of indebtedness, 

mortgage, indenture, purchase order, binding bid, letter of credit, security agreement, 

undertaking or other agreement that is legally binding. 

“Debt Financing Sources” means the financial institutions identified in the Debt 

Commitment Letter, together with the agents, arrangers, lenders and other entities that have 

committed to provide or arrange or otherwise entered into agreements in connection with all or 

any part of the Debt Financing and each other Person that commits to arrange or provide or 

otherwise provides the Debt Financing in accordance with this Agreement, whether by joinder to 

the Debt Commitment Letter or otherwise, including the parties to any joinder agreements, 

engagement letters, indentures or credit agreements entered into in connection therewith, 

together with their respective Affiliates and their respective Affiliates’ officers, directors, 

employees, controlling persons, agents and representatives and their respective successors and 

permitted assigns. 

“Designated Person” means any Person listed on a Sanctions List. 

“Disclosure Letters” means, collectively, the Company Disclosure Letter and the Parent 

Disclosure Letter. 

“Environmental Claim” means any (i) Claim against the Company asserted by any Person 

alleging liability (including potential liability for investigatory costs, cleanup costs, response 

costs, natural resources damages, property damages, personal injuries, or penalties) or 

responsibility arising out of, based on or resulting from (a) the presence or Release of or 

exposure to any Hazardous Materials at any location, whether or not owned or operated by the 

Company, or (b) any violation or alleged violation of Environmental Law or any Environmental 

Permit, or (ii) investigation or information request as to which the Company has received written 

notice, which could result in such a Claim. 

“Environmental Laws” means all applicable Laws relating to pollution or protection of or 

damage to the environment (including ambient air, surface water, groundwater, land surface, 

subsurface and sediments), natural resources, endangered or threatened species, the climate or 

human health and safety as it relates to exposure to hazardous or toxic materials, including Laws 

relating to the exposure to Hazardous Materials. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended. 

“Good Utility Practice” means (a) any of the practices, methods and acts engaged in or 

approved by a significant portion of the electric generating, transmission or distribution 

industries, as applicable, during the relevant time period or (b) any of the practices, methods or 
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acts that, in the exercise of reasonable judgment in light of the facts known at the time the 

decision was made, would reasonably have been expected to accomplish the desired result at a 

reasonable cost consistent with good business practices, reliability, safety and expedition; 

provided that Good Utility Practice is not intended to be limited to optimum practices, methods 

or acts to the exclusion of all others but rather to be acceptable practices, methods or acts 

generally accepted in the geographic location of the performance of such practice, method or act. 

“Governmental Entity” means any U.S. or foreign federal, state, provincial or local 

governmental authority, court, government or self-regulatory organization, commission, tribunal 

or organization or any regulatory, administrative or other agency, or any political or other 

subdivision, department or branch of any of the foregoing, including any governmental, quasi-

governmental or nongovernmental body administering, regulating, or having general oversight 

over any energy-related markets, including NERC, or any court, arbitrator, arbitration panel or 

similar judicial body. 

“Hazardous Materials” means (a) petroleum, coal tar and other hydrocarbons and any 

derivatives or by-products, coal, coal combustion products, residues, or emissions, bottom ash, 

flue gas desulfurization material, explosive or radioactive materials or wastes, asbestos in any 

form, polychlorinated biphenyls, urea formaldehyde insulation, chlorofluorocarbons and other 

ozone-depleting substances and (b) any other chemical, material, substance or waste that is 

regulated or for which liability or standards of care are imposed under any Environmental Law. 

“Indebtedness” means, with respect to any Person, without duplication, (a) all obligations 

of such Person for borrowed money (other than intercompany indebtedness), (b) all obligations 

of such Person evidenced by bonds, debentures, notes or similar instruments, (c) all obligations 

of such Person evidenced by letters of credit, bankers’ acceptances or similar facilities to the 

extent drawn upon by the counterparty thereto, (d) all capitalized lease obligations of such 

Person and (d) all guarantees or other assumptions of liability for any of the foregoing. 

“Intellectual Property” means all intellectual property and industrial property rights of 

any kind or nature, including all U.S. and foreign trademarks, service marks, service names, 

internet domain names, trade dress and trade names, and all goodwill associated therewith and 

symbolized thereby, patents and all related continuations, continuations-in-part, divisionals, 

reissues, reexaminations, substitutions, and extensions thereof, trade secrets, registered and 

unregistered copyrights and works of authorship, rights in computer programs (whether in source 

code, object code or other form), proprietary rights in databases, compilations and data, to the 

extent recognized in any given jurisdiction, and registrations and applications for registration of 

any of the foregoing. 

“Insolvent” shall mean, with respect to any Person, (i) the present fair saleable value of 

such Person’s assets is less than the amount required to pay such person’s total liabilities, 

including contingent liabilities, (ii) the present fair saleable value of such Person’s assets is less 

than the amount required to pay the probable liability (subordinated, contingent or otherwise) of 

such Person on its debts, as such debts and liabilities become absolute and matured, (iii) such 

Person intends to incur or believes that it will incur debts or liabilities that would be beyond its 

ability to pay such debts and liabilities as they mature, or (iv) such Person has unreasonably 
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small capital with which to conduct the business in which it is engaged as such business is now 

conducted and is proposed to be conducted. 

“Judgment” means any decision, verdict, judgment, order, decree, ruling, writ, subpoena, 

assessment or arbitration award of a Governmental Entity of competent jurisdiction. 

“Knowledge” means (i) with respect to the Company, the actual knowledge of the 

individuals listed in Section 1.01 of the Company Disclosure Letter and (ii) with respect to 

Parent or Merger Sub, the actual knowledge of the individuals listed in Section 1.01 of the Parent 

Disclosure Letter. 

“Law” means any domestic or foreign, federal, state, provincial or local statute, law, 

common law, ordinance, rule, binding administrative interpretation, regulation, Judgment or 

other requirement of any Governmental Entity, including the orders, rules and regulations of the 

NYSE, the FERC, the NRC, the PUCT and the NMPRC. 

“Multiemployer Plan” shall mean any plan defined in Sections 3(37) or 4001(a)(3) of 

ERISA.  

“NYSE” means the New York Stock Exchange. 

“OFAC” means the Office of Foreign Assets Control. 

“Organizational Documents” means any corporate, partnership or limited liability 

organizational documents, including certificates or articles of incorporation, bylaws, certificates 

of formation, operating agreements (including limited liability company agreement and 

agreements of limited partnership), certificates of limited partnership, partnership agreements, 

shareholder agreements and certificates of existence, as applicable. 

“Parent Material Adverse Effect” means any fact, circumstance, effect, change, event or 

development that has or would reasonably be expected to have a material and adverse effect on 

the ability of Parent or Merger Sub to consummate, or that would reasonably be expected to 

prevent or materially impede, interfere with or delay Parent or Merger Sub’s consummation of, 

the transactions contemplated by this Agreement. 

“Parent Termination Fee” means an amount in cash equal to $170,000,000. 

“Permit” means a franchise, license, permit, authorization, tariff, variance, exemption, 

order, registration, clearance or approval of a Governmental Entity. 

“Person” means any natural person, firm, corporation, partnership, company, limited 

liability company, trust, joint venture, association, Governmental Entity or other entity. 

“Personal Information” means (a) any and all information that, alone or in combination 

with other information, allows the identification of a living individual, (b) “personal data” as that 

term is defined in Article 4 of the European Union’s General Data Protection Regulation and all 

rules and regulations issued under any of the foregoing, and (c) “personally identifiable 

information” under any privacy or data security law in any jurisdiction applicable to the 
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processing of that Personal Information (including, IP address, name, address, telephone number, 

email address, social security number, bank account number, driver’s license number, credit card 

number, credit history and criminal history). 

“Release” means any release, spill, emission, leaking, dumping, injection, pouring, 

deposit, disposal, discharge, dispersal, leaching or migration into or through the environment 

(including ambient air, surface water, groundwater, land surface, subsurface and sediments). 

“Required Financial Information” means the information required by clause (ii) of 

Exhibit B to the Debt Commitment Letter. 

“Sanctioned Country” means a country or territory which is at any time subject to 

Sanctions. 

“Sanctions” means (a) economic or financial sanctions or trade embargoes imposed, 

administered or enforced from time to time by the U.S. government and administered by OFAC, 

(b) economic or financial sanctions imposed, administered or enforced from time to time by the 

U.S. State Department, the U.S. Department of Commerce or the U.S. Department of the 

Treasury, and (c) economic or financial sanctions imposed, administered or enforced from time 

to time by the United Nations Security Council, the European Union, or Her Majesty’s Treasury. 

“Sanctions List” means any of the lists of specially designated nationals or designated 

persons or entities (or equivalent) held by the U.S. government and administered by OFAC, the 

U.S. State Department, the U.S. Department of Commerce or the U.S. Department of the 

Treasury or any similar list maintained by any other U.S. government entity, the United Nations 

Security Council, the European Union, or Her Majesty’s Treasury, in each case as the same may 

be amended, supplemented or substituted from time to time. 

“Subsidiary” of any Person means another Person, an amount of the voting securities, 

other voting ownership or voting partnership interests of which is sufficient to elect at least a 

majority of its Board of Directors or other governing body (or, if there are no such voting 

interests, more than 50% of the equity interests of which) is owned directly or indirectly by such 

first Person. 

“Tax Return” means all Tax returns, declarations, statements, reports, schedules, forms, 

claims for refund and information returns, including any amended Tax returns relating to Taxes. 

“Taxes” means (a) all taxes, customs, tariffs, imposts, levies, duties, other like 

assessments or charges in the nature of a tax imposed by a Governmental Entity, together with 

all interest, penalties and additions imposed with respect to such amounts and (b) any liability for 

any item described in clause (a) payable by reason of Contract, assumption, transferee or 

successor liability, operation of Law or otherwise, and in each case whether disputed or 

otherwise. 

“Texas Public Utility Regulatory Act” means Article II of the Texas Utilities Code, 

§§ 11.001 – 66.017, as such may be amended from time to time. 
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“Treasury Shares” means shares of Company Common Stock held by the Company or 

directly or indirectly held by Parent or Merger Sub. 

“Trust” means Rio Grande Resources Trust II, a Texas grantor trust. 

Section 1.02 Other Defined Terms.  In addition to the defined terms set forth in Section 

1.01 of this Exhibit A, each of the following capitalized terms has the respective meaning 

specified in the Section set forth opposite such term below: 

 

Term    Section 

  

Additional Approvals  3.05(b)(iv) 

Agreement    Preamble 

Bankruptcy and Equity Exceptions    3.04 

Book-Entry Shares    2.03(b)(i) 

Certificate  2.03(b)(i) 

Certificate of Merger    1.02 

Closing    1.03 

Closing Date    1.03 

Closing Year    6.10(b) 

Company    Preamble 

Company Acquisition Agreement    5.03(b) 

Company Adverse Recommendation Change    5.03(b) 

Company Articles    3.01 

Company Board    Recitals 

Company Board Recommendation    3.04 

Company Bylaws    3.01 

Company Common Stock    2.01(a) 

Company Contract    3.15(a) 

Company Credit Agreement  5.05(c) 

Company Disclosure Letter  Article III 

Company Employee    6.10(a) 

Company Financial Statements    3.06(a) 

Company Indemnified Parties    6.09(a) 

Company Intervening Event    5.03(f)(iii) 

Company Projections    3.22 

Company Recommendation Change Notice  5.03(c) 

Company Reports    3.06(a) 

Company Required Approvals    3.05(b)(iv) 

Company Required Consents    3.05(a) 

Company Risk Management Guidelines  5.01(a)(xxi) 

Company Shareholder Approval    3.04 

Company Shareholders Meeting    3.04 

Company Takeover Proposal    5.03(f)(i) 

Company Voting Debt    3.03(b) 

Confidentiality Agreement    6.02(b) 
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Consent    3.05(b) 

Continuation Period    6.10(a) 

Controlled Group Liability    3.09(d) 

Debt Commitment Letter    4.06 

Debt Financing    4.06 

Debt Financing Related Parties  9.07 

Debt Financing Source Provisions  9.07 

Debt Letters    4.06 

Dissenting Shares  2.05 

Effective Time    1.02 

End Date    8.01(b)(i) 

Environmental Permit    3.14(a)(i) 

Equity Commitment Agreement  Recitals 

Equity Securities    3.03(b) 

Exchange Act    3.05(b)(i) 

Exchange Agent  2.03(a) 

Exchange Fund   2.03(a) 

FERC  3.05(b)(iv) 

Filing    3.05(b) 

Final Order    7.01(b) 

FPA  3.05(b)(iv) 

GAAP    3.06(a) 

HSR Act    3.05(b)(ii) 

Insurance Policies    3.18 

IRS    3.09(b) 

IT Policies and Procedures    3.17(d) 

IT Systems  3.17(c) 

Legal Restraint    7.01(c) 

Liability Limitation  9.10 

Liens    3.05(a) 

Maximum Amount    6.09(c) 

Merger    Recitals 

Merger Consideration    2.01(a) 

Merger Sub    Preamble 

NMPRC  3.19(b) 

NRC  3.05(b)(iv) 

Parent    Preamble 

Parent Disclosure Letter    Article IV 

Parent Required Approvals    4.03(b)(ii) 

Parent Required Consents    4.03(a) 

Parties    Preamble 

Preferred Stock  3.03(a) 

Proceedings  5.02 

Proxy Statement  6.01(a) 

PUCT  3.19(b) 

Representatives    5.03(a) 
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Represented Employee  6.10(c) 

Required Amendment    5.05(c) 

Required Approvals    4.03(b)(ii) 

Required Consents  4.03(a) 

SEC    3.05(b)(i) 

Securities Act    3.05(b)(i) 

Sponsor  Recitals 

Substitute Financing    5.04(e) 

Superior Company Proposal    5.03(f)(ii) 

Surviving Corporation    1.01 

Takeover Statute    3.13 

TBOC    Recitals 

Transaction Litigation    6.04 

Trustee  5.05(c) 

WARN Act  3.10 

Willful Breach    8.02(e) 
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EXHIBIT B 

COMMITMENTS TO BE INCLUDED IN APPLICATIONS TO THE PUCT AND 

NMPRC AND AGREEMENT WITH THE CITY OF EL PASO 

Economic Development and Community Commitments 

 Commitment to dedicate $100 million to promote economic development in the City of El Paso, 

Texas and Las Cruces, New Mexico to be funded at a level of $5 million per year for 20 years. 

Contributions to the fund will not be recoverable in rates.  

 Maintain the Company’s annual amount of charitable giving following the transaction at the 

Company’s average annual charitable giving level for the three-year period ending December 31, 

2018 (i.e., approximately $1.2 million per year).  

 Maintain the Company’s existing low income assistance programs while evaluating potential 

methods to improve such programs. 

 Create programs that provide entry-level training focused on engineering, management and 

finance skills for the local labor force in collaboration with the University of Texas at El Paso and 

New Mexico State University. 

 Create apprenticeship programs for technical and professional positions for students in local high-

schools and colleges. 

 Continue and enhance utility supplier diversity by promoting the inclusion of minority-, women-, 

LGBTQ- and veteran-owned businesses into the Company’s supply chain.  

 

 Study and evaluate growth opportunities related to electric vehicles, distributed generation and 

battery storage in collaboration with the University of Texas at El Paso and New Mexico State 

University. 

 

 The Company will support Texas RPS standards and the New Mexico Energy Transition Act. 

 

 The Company shall report annually to the NMPRC the status of efforts during the prior calendar 

year to add renewable energy to its power supply portfolio and assure compliance toward the 

New Mexico Energy Transition Act.  Such report shall include a description of efforts to diversify 

the renewable energy sources considered and an explanation as to what determinations were 

made and the basis therefor.  

 

Rate And Capital Expenditure Commitments 

 The Company will issue a rate credit to its Texas and New Mexico customers in a total aggregate 

amount for all customers of $21 million.  The rate credit will be distributed among customers in 

36 monthly installments starting shortly after closing of the transaction.  Allocation of the funds is 

to be determined in a post-closing proceeding.  The Company will not attempt to recover the 

value of this rate credit in future rate cases.  

 No recovery in rates of acquisition premium will be sought. 
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 No recovery in rates of transaction costs will be sought. 

 The Company will continue to make minimum capital expenditures in an amount equal to the 

Company’s current five-year budget for the five-year period beginning January 1, 2021, subject 

to the following adjustments: the Company may reduce capital spending due to conditions not 

under the Company’s control, including, without limitation, siting delays, cancellations of 

projects by third-parties, weaker than expected economic conditions, or if the Company 

determines that a particular expenditure would not be prudent. 

Ring-Fencing Commitments   

 The Company will maintain an existence that is separate and distinct from IIF US Holding 2 LP 

(“IIF”) and any of its affiliates or subsidiaries (excluding the Company and Rio Grande 

Resources Trust II), including, its separate name, logo, franchises, obligations and privileges. 

 IIF shall take the actions necessary to ensure the existence of Company stand-alone credit and 

debt ratings, as applicable. 

 In connection with the transaction, IIF has created Parent, an indirect, wholly-owned special-

purpose entity, to hold 100% of the equity interests in the Company.   

 Parent will be retained between the Company and IIF for so long as IIF owns the Company. 

 The Company will not guarantee the debt or credit instruments of Parent, IIF or any other affiliate 

(excluding the Company and Rio Grande Resources Trust II). 

 The Company’s assets, revenues or stock shall not be pledged by Parent, IIF or any of its 

affiliates or subsidiaries, for the benefit of any entity other than the Company. 

 Neither the Company nor Parent will enter into any inter-company debt transactions with IIF or 

any of its affiliates or subsidiaries post-transaction, unless approved by the PUCT and NMPRC. 

 Neither the Company nor Parent will share credit facilities with IIF or any of its affiliates or 

subsidiaries. 

 Neither the Company nor Parent will include in any of its debt or credit agreements cross-default 

provisions between the securities of the Company or Parent and the securities of IIF or any of its 

affiliates or subsidiaries (excluding the Company and Rio Grande Resources Trust II). 

 Neither the Company nor Parent will include in any of its debt or credit agreements any financial 

covenants or rating-agency triggers related to IIF or any of its affiliates or subsidiaries (excluding 

the Company and Rio Grande Resources Trust II). 

 The Company will not incur, guaranty or pledge assets for any new incremental debt related to 

the Merger. 

 Neither the Company nor Parent will seek to recover from the Company’s customers any costs 

incurred as a result of a bankruptcy of IIF or any of its affiliates (excluding the Company).  



 

iii 

 

 Following close of the transaction, the Company’s CEO and other senior management who 

directly report to the CEO will hold no positions with IIF or any of its affiliates or subsidiaries 

(excluding the Company and Parent). 

 IIF will obtain a non-consolidation legal opinion that provides that, in the event of a bankruptcy 

of IIF or any of its affiliates, a bankruptcy court will not consolidate the assets and liabilities of 

the Company with IIF or any affiliate of IIF.   

 Neither the Company nor Parent will transfer any material assets or facilities to any affiliates, 

other than a transfer that is on an arm’s-length basis consistent with the PUCT and NMPRC 

affiliate standards as applicable to the Company. 

 Each of the Company and Parent will maintain an arm’s-length relationship with IIF and its 

affiliates, consistent with the PUCT and NMPRC affiliate standards as applicable to the 

Company. 

 IIF will provide the PUCT and NMPRC access to its books and records, as well as those of its 

affiliates, as necessary to facilitate either Commission’s audit or review of any affiliate 

transactions as between the Company and IIF or IIF’s affiliates.   

 Each of the Company and Parent will maintain accurate, appropriate, and detailed books, 

financial records and accounts, including checking and other bank accounts, and custodial and 

other securities safekeeping accounts that are separate and distinct from those of any other entity. 

 The Company will suspend payment of dividends or other distributions, except for contractual tax 

payments, until otherwise allowed by the PUCT and NMPRC if issuance of the dividend or 

distribution would cause the equity component of the Company’s debt-to-equity ratio to fall 

below that established from time to time by the PUCT and NMPRC for the Company for 

ratemaking purposes. 

 The equity component of the Company’s debt-to-equity ratio will not fall below that established 

from to time by the PUCT and NMPRC for the Company for ratemaking purposes. 

Local Control and Management Commitments 

 The Company’s existing Headquarters will remain in El Paso, Texas for so long as IIF owns the 

Company. 

 The Company’s CEO  and the Company’s  senior management will continue to have day-to-day 

control over the Company’s operations and senior management will continue to reside in the El 

Paso, Texas and Las Cruces, New Mexico vicinity. 

 The Company’s local management will remain the primary point of contact for all regulatory, 

operational and community engagement matters.   

 The Company’s post-closing Board of Directors will comprise of ten (10) Directors, of which:  

o One (1) will be the Company’s CEO; 

o Two (2) will be IIF-level representatives; and  
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o The remaining seven (7), including the Board’s Chairperson, will satisfy the definition of 

NYSE Independent Directors. 

 Of the seven (7) NYSE Independent Directors: 

 At least two (2) will reside within the Company’s service territory; and 

 At least two (2) will be individuals that either served on the Company’s 

Board immediately prior to the transaction, are local business/community 

leaders or are from a university within the Company’s service territory. 

 Company Board meetings will take place in Las Cruces, New Mexico at least once per year. 

 IIF will maintain its ownership interest in the Company for at least ten (10) years post-closing.  

Employment Commitments 

 For at least five (5) years post-closing, the Company will not implement any material involuntary 

workforce reductions or changes to wages, benefits and other terms and conditions of 

employment in effect prior to the transaction.   

 Honor the terms of  the Company’s existing collective bargaining agreements. 


