UNITED STATES OF AMERICA
NUCLEAR REGULATCRY COMMISSION

In The Matter 0Of

N N St

PIEE FONER AN |Dkt. No. 70-2623
(Ameniment to Operating License SNM-1773 )
for Oconee Spent Fuel Transportation and )
Storage at McGuire Nuclear Station) )

NATURAI RESOURCES DEFENSE COUNCIL
MOTION FOR SUSPENSION OF HEARING SCEEDULE

On May 23, 1979, the United States Court of Appeals for
the District of Columbia Circuit held that, prior to approval
of a proposal to permit expanded storage of spent fuel, the

Nuclear Regulatory Commission must (Minnesota w. Nuclear Regqulatorv

Commission, F.2d , Nos. 78-1269, 78-2032, decided May 23,

1979, Slip Op. p. 14):

determin(e] whether there is reasomable
assurance that an >ff-site storage solution
will e availably ly the years 2007-09,

the expiration of the plants' operating
liceuses, and if not, whether there is
reasonahle assurance that the fuel can

be stored safety at the sites beyond those
dates. We neither vacate nor stay the
license amendments, which would effectively
shiut down the plants.

Because that finding has not yet been made by the Commission,
nor for that matter has the Commission even addressed how it
intends to implement the order of the Court, it is pointless

N | . ; : ;
to proceed to hearing” on other issues in this case the resolution

1 I

i/ This motion is principally addressed to the hearing scheduled
for June 19 and not to completion of any prehearing procedures.
As we argue subsequently, the passage of time may negate the
validity of any declsions now reached by the Board on the summary
disposition motions insofar as they relate to factual issues.
Since these have been partially briefed, the Board may £find it
advantageous to resolve them now, since they may in part provxde
guidance to the parties on their rights and responslbl‘ltxes in
a subsequent hearing.
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of which at this time could be mooted by subsegquent action and
could be materially altered by intervening facts unrelated to
the Commission decision. Potomac Electric Power Company (Douglas
Point), ALAB-277, 1 NRC 539 (1975).

The significance of the Court decision in Minnesota wv.

Nuclear Regulatory Commission, supra, is enormous. In ALAB-455,

the Appeal Board held that interim spent fuel storage approvals
must be preceded by a finding that there is reascnable assurance
that wastes generated by the nuclear facility will be permanently
and safety disposed of, either on or off site. The Court con-
firmed this requirement, although it was disputed by intervenor,
Vermont Yankee. In ALAB-455, the Appeal Board alsc held that

the required finding had been explicitly made when the Commission
rejected a petition filed by NRDC with respect to the need for

a generic safety finding on nuclear waste disposal. The Court

in Minnesota v. Nuclear Regqulatory Commission, supra, rejected

that conclusion and held instead that the necessary finding must
be made after an opportunity fcr all interested parties to compile
a record on the precise issue presented. Within the limits of
the law, the Court left to the Commission the choice of procedures
to be used. Slip Op. pp. 15-16. .
In this case Duke seeks authority to expand spent fuel
storage for the Oconee reactor by shipping spent fuel generated
at that reactor to McGuire. While the factual situation differs
from that in the Court case, there is no doubt that the Court
decision applies with equal force here. The Court found that

(slip Op. p. 1ll):



we think it c.rar that the central issue

posed by petitioners -- the feasibility of

interim or ultimate nuclear waste disposal

solutions -- is one essentially common to

all nuclear facilities.
Throughout the opinion, the Court makes clear that it is
focussing on the need for the reascnable assurance finding for
all NRC licensing actions which permit the original or further
production of nvclear waste. E.g., Slip Op. pp. 11, 15.

The finding which the Commissior must make will determine
as an initial matter whether the propcs . action can be allowed.
If the reasonable assurance finding cannot pce made with respect
to safe, permanent storage of nuclear wastes, either away from
the reactor or at the reactcecr, then the Duke proposal cannot be
approved. Even if the reasonable assurance finding can be made,
the precise finding as to when it is reasonably assured that
such a permanent storage facility will be available will
significantly alter the outcome of several pending issues.

In our statement of material facts in support of our Motiocn for
Summary Disposition (May 21, 1979), we included the following:
6. It can not be reliably concluded

that a permanent waste disposal facility

sufficiently large to acccmmodate the

Duke needs will be in place and available

for ure by Duke by 1995.
A finding on this point is now to be made by the Commission as
a result of the remand from the Court of Appeals. The conse-
quence of that finding will directly affect the outcome cf

several issues in this proceeding, since the lencth of time there

is v permanent waste disposal facility available for Duke spent



fuel will bear directly on the feasibility of and need for
various alternative interim spent fuel storage plaas. Thus
the validity of findings related to the need for alterratives
will remain in doubt until after the completion of the Court
ordered NRC analysis. As the Board can ses from our filings,
the heart of our case at this time is the failure of the Staff
to thoroughly investigate the alternatives regquired pursuant
to NEPA and ALARA determinations.
In a different sense, the pending determination by the
Commissiorn of the reasonable assurance of implementation of a
permanent waste disposal solution will impact om the continuing
validity of :tindings intended tc be made by this Board on pending
issues. As the Board has already seen in this case, the passage
of time has altered many of the factors pertinemnt to this case.
When the application was filed, Duke asserted that (Information
Supporting Storage of Oconee Spent Fuel it McGuire, March 9,
1978, p. 18-2):
Storage expansion of the Unit 1 amd 2
storage pool would also require use of
high density storage racks. To accomplish
this, all fuel would have to be moved
elsewhere, the pool draired ana deccntam-
inated, existing racks removed, and new
racks installed. Since space for interim
storage of the fuel in the Oconee 1 and 2
peel is not available this optiocn is not
considered viable.

By February 2, 1979, Duke had concluded that (letter to EHarold

Denton from William O. Parker, Jr.):
If licensing delays do not extend beycnd
the June time frame requested reracking

can proceed without necessitating shipment
£ spent fuel off site.



In our initial petition to intervene, the issue of safeguardinc
spent fuel shipments was crucial. The Staff has now success-
fully obtained Commission approval of a new regulation that may
essentially eliminate the safeguards problems. There is alsc
a pending final environmental impact statement on the interim
spent fuel storage problem whose publication might Ye erpected
to impact on these proceedings.2
The Court decision will of necessity postpone the final
decision on “his proposed action while this Board awaits the
final Commission action on the remanded issue. During that time
issues now resolved by the Roard relating to standards governing
the shipment of spent fuel, tw.=: viability of alternative courses
of action and even the basic rules under which this proceeding
is being conducted can change dramatica VU e possibility
of those cnanges would not be so relevani were this heari.g
certain to be concluded in the near future. But of cou'.se it
is now clear that an early resclution of this case is not
possible.
The governing principles toc be applied, where the issue
is whether to proceed to hearing on a case whose ultimate

resoluticn has been postponed, is set forth in Potomac Electric

2/ In this proceeding, where the Staff is an adversarial party,
it is doubtful that a Staff-produced generic impact statement
can be considered a Commission or ctherwise authoritative
pronocuncement. See attached letter to NRC Commissioners from
Anthony 2. Roisman, dated June 1, 1979.



Power Company (Douglas Point), ALAB~-..77, 1 NRC 539, 547:

(1) the degree or likeliihood that any
early findings on the issue(s) would
retain their validity; (2) the advantage,
if any, to cthe mublic interest and to the
litigants in having an early, if not
necessarily conclusive, resolution of the
issue(s); and (3) the extent to which the
hearing of the issue(s) at an early

stage would, particularly if the issue(s)
were later reopened because of supervening
developments, occasion prejudice to cne
or more of the litigants.

Application of those standards to this case require that the
Board postpone the hearings, at least with respect to the key
issues which NRDC seeks to pursue.

As already discussed, fundamental findings on when a
permanent waste repcsitory will be available, the wviability and
availability of alternatives and even the fundamental rules
which govern this proceeding are all subject to change within
the time between now and final resclution by the Commission of

the reasorable assurance finding.3

3/ Although a precise time for completion of the Commission
analysis is not possible at this time, the Board can take
official notice of the time required for Commission decision
on other issues, such as the more than 6 months which have
passed since the entire S-3 record, including oral argument,

W .t to the Commission without a decision yet being issued.
-~en the difficulty of the issue presented, particularly the
ieed for the Commission to focus on a particu’ r date on which

t believes there is reusonable assurance, .f here is, of

the availability of permanent disposal space .r spent fuel
(the more waste, the more space needed) and the need to address
not only whethe. a storage capability could be develcped
but whether it will be, it is more than reascnable to assume
that no decision will be made b~fore the end of 1979. On
May 29, 1379, the Commission announced that issuance of the

S-3 rule itself would be postponed for two months while the
Commission considered the implications of Minnesota v. NRC,

supra.




The public interest would not be advantaged by the
early but inconclusive resolution of the issues raised by NRDC.

Like the need for power determination in Douglas Point, the

issues raised by NRDC are directly affected by the passage of
time. As we indicate in footnote 1 above, there may be some
advantage to resolution of some of the legal issues raised

by the motions for summary disposition. Since much of the
briefing has been done, we leave that guestion to the Boaxd

and essentially remain agnostic. To <‘he extent the Board finds
that statements of un sputed material facts may be affected

by the passage of time or the Commission's actiom, a resoclution
of the summary disposition motions at this time would not be
appropriate.

Because the thrust of our case at this point is the
absence of a sound analysis on key issues to be able to go to
hearing, we obviously see no benefit to .ushing to hearing now
to inadequately resolve factual issues whose validity v .1 be

undermined by subseguent events.4

There is also no public interest disadvantage to waiting.
It is now settled that Duke's uncontested applicaticn for re-
racking at Occnee will be avproved, thus extending FCR it least

until May 1982 for all the reactcors. By awaiting the outcome

4/ Cur stipulated admission as a party precludes us from
addressing this issue as it relates to contentions of other
parties except as necessary for our own presentaticn.



of the Court of Appeals remanéd to the Commission, this Board

will merely allow matters critical to this proceeding which are

now in a substantial state of flux to be resolved, at which

time the course of this proceeding will be swifter and more

certain than any early resclution of the Jssues presented.

Dated:

June 1, 1979

Respectfully submitted,

Ll i

&
Anthony :;pérsman
Natural ources Defense Councxl

917 15th Street, N.W.
Washington, D.C. 20005
(202)737-5009



