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        August 9, 2019 
  

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

 
In the Matter of ) 
 ) 
POWERTECH (USA) INC.  )  Docket No.   40-9075-MLA 
 ) ASLBP No.   10-898-02-MLA-BD01 
(Dewey-Burdock In Situ Uranium Recovery  ) 
Facility) ) 
 
 

NRC STAFF’S ANSWER IN OPPOSITION TO OGLALA SIOUX TRIBE’S MOTION TO STRIKE 

  

Pursuant to 10 C.F.R. § 2.323(c), the NRC Staff (Staff) responds to the Oglala Sioux 

Tribe’s (Tribe’s) Motion to Strike dated August 2, 2019.1  The Tribe asserts that a large portion 

of the Staff’s exhibits, including its testimony, should be excluded from the record.  The Tribe 

bases its Motion on three claims: that any evidence not in an EIS is “outside the scope of 

NEPA,” that any characterization of negotiations between the parties should be excluded, and 

that the NRC contractor’s literature study lacks reliability.2  As a threshold matter, because the 

Tribe failed to contact the Staff in an effort to resolve the issues in the Motion as required by 10 

                                                 
1 See Oglala Sioux Tribe’s Motion to Strike (Aug. 2, 2019) (Agencywide Documents Access and 
Management System (ADAMS) Accession No. ML19215A001) [hereinafter “Motion”].  The Motion was 
dated August 2, 2019, but was not served via the Electronic Information Exchange (EIE) until 
approximately 10:30 AM on August 3, 2019. 
2 Motion at 5–6, 9, 10. 
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C.F.R. § 2.323(b), the Motion must be denied.  In any event, none of the Tribe’s substantive 

arguments in the Motion has merit.    

I. The Motion Does Not Comply With 10 C.F.R. § 2.323(b) 

First, the Motion must be denied because the Tribe failed to make the required contact 

with the Staff to resolve the issues raised.  According to 10 C.F.R. § 2.323(b), “A motion must 

be rejected if it does not include a certification by the attorney or representative of the moving 

party that the movant has made a sincere effort to contact other parties in the proceeding and 

resolve the issue(s) raised in the motion, and that the movant's efforts to resolve the issue(s) 

have been unsuccessful.”  The Tribe did not contact the Staff for this purpose, and the Motion 

does not contain the required certification.3   Therefore, the Motion must be denied on that basis 

alone. 

II. The Tribe’s Asserted Bases for Excluding Staff Exhibits Are Without Merit   

Second, the Board should deny the Tribe’s Motion because its legal and factual 

arguments lack merit.  The Tribe has failed to show that the information it seeks to exclude is 

out of the scope of the proceeding.4  Only one of the Tribe’s arguments provides a claim that an 

exhibit is precluded under Part 2 rules – that Ex. NRC-196 “Lacks Reliability.”5  As explained 

                                                 
3 In the August 1, 2019 pre-hearing teleconference with the Board and parties, held one day before the 
filing deadline for motions in limine, the Board directly asked the Tribe whether it intended to file such a 
motion, and the Tribe acknowledged that it might. Tr. at 1690-91 (“The Tribe is still determining its path in 
that regard.”).  Accordingly, while the Tribe had the opportunity to contact the other parties to resolve the 
issues in its Motion, it did not do so. 
 The Staff also observes that as noted above, see supra n.1, the Motion was served more than 10 
hours after the August 2 deadline.  The Tribe cited technical difficulties with the EIE as the cause for the 
late filing. Email from Jeffrey Parsons to the parties served on the NRC’s EIE service list (dated Aug. 2, 
2019).  The Tribe’s explanation appeared to be timestamped August 2, but was not received by Staff 
counsel until August 5, well after Staff counsel received email notification of the August 3 EIE service.  
4 See 10 C.F.R. § 2.337(a) (“Only relevant, material, and reliable evidence which is not unduly repetitious 
will be admitted.”).  Additionally, the Tribe seeks to exclude Ex. NRC-201, which is a duplicate of one of 
the Tribe’s own exhibits (Ex. OST-058).  The Board already determined that all future references to that 
exhibit should use the number Ex. OST-058.  See Order (Scheduling Pre-Hearing Teleconference) (July 
29, 2019) (ADAMS Accession No. ML19210C701) at 2–3; Tr. at 1688. 
5 Motion at 9. 
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below, neither that nor the Tribe’s other two arguments are meritorious.  Therefore, the Board 

should deny the Tribe’s Motion. 

A. The Tribe’s Request to Exclude Evidence “Outside the Scope of NEPA” Merely 
Repeats Arguments in Its RSOP That Are Contrary to Well-Established Commission 
Precedent 

 
The Tribe’s first claim is that any information “attempt[ing] to rehabilitate [the] FSEIS 

through post-hoc written testimony of witnesses and legal argument should be struck.”6  The 

Tribe asserts that such information is “not within the scope of NEPA.”7 However, this claim is 

simply a rebranding of the arguments raised in its Reply Statement of Position (RSOP) that the 

hearing record cannot be used to modify the agency’s NEPA record of decision.  As the Staff’s 

pleadings already discuss in detail, the Tribe’s position is contrary to well-established 

Commission caselaw confirming that asserted NEPA deficiencies can be resolved on the 

adjudicatory record.8  In any event, the Board has defined the issues for this hearing as the 

reasonableness of the Staff’s proposed draft methodology and the reasonableness of the Staff’s 

determination that the information it seeks to obtain from the Tribe is unavailable.9  Accordingly, 

as a practical matter, the Tribe’s desire to exclude any evidence on those topics unless it is in 

                                                 
6 The Tribe specifically requests the Board exclude portions of the Staff’s initial testimony (A.26, A.54, and 
A.55) and reply testimony (A.6).  Motion at 5. 
7 Id.  This characterization misapprehends the plain language of 10 C.F.R. § 51.104(a)(2).  That 
regulation states that “[a]ny party to the proceeding may take a position and offer evidence on the aspects 
of the proposed action within the scope of NEPA and this subpart in accordance with the provisions of 
Part 2 of this chapter applicable to that proceeding or in accordance with the terms of the notice of 
hearing.”  The full text of the regulation indicates that the aspects of the proposed action must be “within 
the scope of NEPA,” but that Part 2 rules govern the admissibility of evidence for the hearing.   
8 See Oglala Sioux Tribe’s Response Statement of Position (June 28, 2019) (ADAMS Accession No. 
ML19179A337) [hereinafter “Tribe’s RSOP”] at 3–6, 31–38; but see NRC Staff’s Initial Statement of 
Position (May 17, 2019 (ADAMS Accession No. ML19137A446) [hereinafter “ISOP”] at 23, 70–71; NRC 
Staff’s Reply Statement of Position (July 17, 2019) (ADAMS Accession No. ML19198A336) [hereinafter 
“Staff’s RSOP”] at 14–16, 23–24. 
9 Order (Granting NRC Staff Motion and Scheduling Evidentiary Hearing) (Apr. 29, 2019) (ADAMS 
Accession No. ML19119A322) at 4. 
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the existing FSEIS is little more than reiteration of its earlier opposition to the Board’s decision 

to schedule the hearing.10 

The Tribe argues that under “NEPA and relevant caselaw, a final NEPA document may 

not be supplemented or rehabilitated by information, testimony, or other evidence not included 

in the FSEIS itself.”11  Despite having stated in the August 1, 2019 Board teleconference that 

the issue has already been “very well briefed,”12 the Tribe’s Motion nonetheless repeats nearly 

verbatim the arguments and case citations on this very issue from its RSOP.13  Because the 

Staff’s filings already address the longstanding Commission caselaw that the agency’s NEPA 

record of decision can be modified by the adjudicatory record, the Staff does not repeat that 

explanation here.14   

In restating its argument, the sole additional case that the Tribe proffers is South Fork 

Band Council v. BLM.15  The Tribe cites that case for the assertion that “[a] non-NEPA 

document – let alone one prepared and adopted by a state government – cannot satisfy a 

federal agency’s obligations under NEPA.”16  However, the Tribe has selectively quoted a 

phrase out of context to stand for a legal principle that is not supported by the facts of the case.  

In South Fork Band, the U.S. Bureau of Land Management (BLM) failed to consider certain 

indirect impacts (air quality impacts from transportation) of the proposed mining operation.17  

BLM argued that no evaluation of these indirect impacts was required because the activity was 

                                                 
10 See Oglala Sioux Tribe Response to NRC Staff Motion to Set Adjudicatory Hearing (Apr. 18, 2019) 
(ADAMS Accession No. ML19108A492) at 7–18; see also Order (Granting NRC Staff Motion and 
Scheduling Evidentiary Hearing) (Apr. 29, 2019) (ADAMS Accession No. ML19119A322). 
11 Motion at 2. 
12 Tr. at 1699. 
13 See Tribe’s RSOP at 25–27, 34. 
14 See ISOP at 70–71; Staff’s RSOP at 14–16, 23–24. 
15 588 F.3d 718 (9th Cir. 2009). 
16 Motion at 4. 
17 See South Fork Band, 588 F.3d at 725–26. 
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subject to a state permit (the “non-NEPA document” in question).18  However, the full context 

from which the Tribe extracted the quote demonstrates that the case is completely silent as to 

whether relevant information considered by the agency as part of its own adjudicatory record 

can modify a NEPA document:  

Finally, BLM argues that the offsite impacts need not be evaluated because 
the Goldstrike facility operates pursuant to a state permit under the Clean 
Air Act. This argument also is without merit. A non-NEPA document—let 
alone one prepared and adopted by a state government—cannot satisfy a 
federal agency’s obligations under NEPA.19 
 

There, BLM attempted to avoid evaluating the indirect impacts altogether; consideration of these 

impacts was not documented in either the adjudicatory record or in the EIS itself.   

In sum, because the Tribe merely reasserts an issue that the Staff’s pleadings already 

show is encompassed by the Commission's established NEPA practice, and because the only 

additional case cited by the Tribe does not support its argument, the Board should deny the 

Tribe’s request to exclude any exhibits on that basis. 

B. The Tribe’s Reliance on In re Chaisson and the Federal Rules of Evidence is 
Misplaced 
 

The second claim in the Tribe’s Motion invokes dicta from a Board scheduling order and 

the Federal Rules of Evidence for the premise that no statement or any position the Tribe has 

taken during negotiations with the Staff can be considered at hearing.20  The Tribe states that 

“Nuclear Regulatory Commission precedent confirms that the reconstruction of a series of 

meetings involving litigation discussions between parties and their attorneys attempting to reach 

a compromise is inadmissible.”21  The Tribe’s assertion cites no NRC adjudicatory decision for 

this principle; it is based entirely on a footnote in a Board scheduling order in In re Chaisson, an 

                                                 
18 Id. at 726. 
19 Id. 
20 Motion at 6–9. 
21 Id. at 6. 
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NRC enforcement proceeding.22  In any event, the facts of Chaisson are readily distinguishable.  

In its Motion, in an attempt to align the facts of the case with those in Chaisson, the Tribe for the 

first time in this proceeding refers to the Board’s oversight of this proceeding, including its case 

management responsibilities and legal rulings, as “mediation.”  However, the mediation in 

Chaisson was a formal alternative dispute resolution stemming from an enforcement matter.  In 

the scheduling order referenced by the Tribe, the Chaisson board stated (not held) that it 

declined in that instance to rehash what was said in the mediation, but rather, would consider 

only the resultant memorialized agreement.23  And in contrast to the Chaisson enforcement 

proceeding, the parties’ efforts here to reach agreement on implementation of the site survey 

have been documented in the parties’ public correspondence, including letters and meeting 

summaries, as well as the public transcript of the teleconferences with the Board. 

The Tribe also attempts to invoke the Federal Rules of Evidence to assert that any 

statements made in negotiating the parameters of an approach or methodology to conduct a 

cultural resources survey are inadmissible.  However, 10 C.F.R. § 2.337, not the Federal Rules 

of Evidence, governs the admissibility of evidence in a hearing conducted under 10 C.F.R. Part 

2.24  In any event, the parties were not engaged in the formal settlement process defined by 10 

C.F.R. § 2.338: a settlement judge was not serving as mediator, and the negotiations took place 

in an effort to resolve the remaining Board-identified NEPA deficiency. 

Perhaps most fundamentally, the Board’s April 29, 2019 Order specifies the issues for 

this hearing as the reasonableness of the Staff’s proposed draft methodology and the 

reasonableness of the Staff’s determination that the information it seeks to obtain from the Tribe 

                                                 
22 See Notice of Hearing and Initial Scheduling Order (Sep. 8, 2014) (ML14251A309) at 7 fn.10.   
23 Id. 
24 10 C.F.R. § 2.337, “Evidence at a Hearing.” 
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is unavailable.25  The parties’ respective positions with respect to negotiating an agreed-upon 

methodology are directly relevant and necessary for the Board, as finder of fact, to make a 

determination as to those two enumerated issues for hearing.  The Tribe also claims that by 

limiting negotiations to the parameters set by the Board’s orders, the Staff has “misconstrued 

the role of the Board.”26  The Tribe implies that, rather than trying to further negotiate a 

methodology within the parameters of the March 2018 Approach, the Staff was “free to select” a 

different course of action.27  However, as discussed in the Staff’s Initial and Reply Statements of 

Position, the Staff focused its negotiations on the March 2018 Approach because, given the 

parties’ previous agreement on the general parameters, the Staff reasonably believed that 

approach represented a practical basis for reaching an agreement.28  The March 2018 

Approach was designed in response to the Tribe’s assertion that only an on-the-ground survey 

would suffice, and specifically accounted for the previously-articulated concerns and objections 

of the Tribe regarding the requirements for a survey methodology.29  It is the Tribe’s subsequent 

repudiation of the March 2018 Approach led the Staff to conclude that the information it sought 

from the Tribe is unavailable.  Therefore, the Board should deny the Tribe’s request to exclude 

the Staff’s Prefiled Direct Testimony, meeting summaries, letters, and NRC Staff Reply 

Testimony that speak to the content of these negotiations.  Striking these documents – nearly all 

of which are already part of the public record – would preclude consideration of the Tribe’s 

                                                 
25 Order (Granting NRC Staff Motion and Scheduling Evidentiary Hearing) (Apr. 29, 2019) 
(ML19119A322) at 4.   
26 Motion at 7. 
27 Id. at 8. 
28 The fact that the Board also believed the Tribe supported the March 2018 Approach is further evidence 
of the reasonableness of the Staff’s actions.  See, e.g., Powertech (USA) Inc. (Dewey Burdock Facility), 
LBP-18-5, 88 NRC 95, 112 (“[T]he parties agreed the March 2018 Approach was a reasonable method 
for the NRC Staff to satisfy its NEPA obligation.”) 
29 See ISOP at 30–44; Ex. NRC-176 at A.20; see also Powertech, LBP-18-5, 88 NRC at 112 (describing 
the five main elements of the March 2018 Approach as “repeatedly asked for by the Oglala Sioux Tribe”). 
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material statements over the course of negotiations that are essential to resolving the disputed 

issues of fact defined by the Board.    

C. The Probative Value of the Nickens Report Is an Issue to Be Determined at Hearing 

Finally, the Tribe asserts that the literature report prepared by Dr. Nickens (Ex. NRC-

196) should be excluded because it was prepared by “unqualified” individuals without a 

methodology or input from the Tribe, and because “[t]he testimony and argument that relies on 

Ex. NRC-196, and the exhibit itself have not been subjected to NEPA and were not based on 

any verified methodology.”30  While the Staff does not rely on the information in the exhibit to 

demonstrate the reasonableness of the proposed draft methodology or that the information 

needed to cure the Board-identified NEPA defect is incomplete or unavailable, the report 

contains information relevant to the evaluation of significant adverse impacts at the site, 

consistent with the criteria of 40 C.F.R. § 1502.22.31  Accordingly, the probative value of the 

information and appropriateness of considering that information should be determined at 

hearing by the Board’s consideration of the record and, as appropriate, questioning of the 

witnesses.  Therefore, the Board should deny the Tribe’s request to exclude the report. 

III. Conclusion 

In conclusion, the Board should deny the Tribe’s Motion to Strike on the basis that the 

Tribe failed to comply with the requirements of 10 C.F.R. § 2.323(b) and because the Staff has 

demonstrated that the Tribe’s substantive arguments lack merit.   

 

 

 

 

                                                 
30 Motion at 10. 
31 See ISOP at 63–64. 
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Respectfully submitted,  
 
Signed (electronically) by  
Lorraine Baer 
Counsel for the NRC Staff  
U.S. Nuclear Regulatory Commission  
Office of the General Counsel  
Mail Stop: O-14 A44  
Washington, D.C. 20555-0001  
(301) 287-9111  
Lorraine.Baer@nrc.gov  

 
Dated at Rockville, Maryland  
this 9th day of August, 2019 
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