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STATEMENT OF ISSUES

I. Should not this Court issue immediate emergency injunctive relief

to prevent irreparable injury to Petitioners, their descendants,

and meders of the public generally, resulting from the illegal

issuance of an operating license to the Three Mile Island Nuclear
.

Generating Station, Unit 27

II. Should not this Court issue such ininediate emergency injunctive

relief without the need for a hearing and as soon as possible, under

the authority of 5 USC Section 705?

III. Should not this Court issue soon thereafter intericcutory injunctive

relief which shall remain in effect until completion of all

administrative and judicial review of the legality of the issuance

of an operating license to the Three Mile Island Nuclear Generating

Station, Unit 2, pursuant to 28 USC Section 2549(b) and 5 USC

Section 7057

REFERENCE TO PARTIES AND RULINGS

Three official agency decisions relevant to Petitionars' request

for a stay have been issued. The Initial Decision was issued on

December 19, 1977, by the At mic Safety and Licensing Board panel,

composed of Edward Luton, Chairman, Gustave A. Linenberger, and

* Ernest O. Salo.
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Petitioners appealed for stay of this Initial Decision, and this

request for a stay was denied by the Atomic Safety and Licensing Appeal

Board panel, com;osed of Alan S. Rosenthal, Chairman, W. Reed Jchnson,

and Jereme E. Sharfman, in Memorandum and Order of January 27, 1978,

ALAB-456. Excerpts frem the Initial Decision and full text of ALA8-456

will be contained in an Appendix which Petitioners will be filing with

the Clerk of this Court.

The third relevant official agency decision was a decision of

February 8,1978, granting an operating license to THI-2. Peti tioners

are unable to include a copy of this most important agency order of

February 8,1978, because the Comission has illegally withheld this

order frem Petitioners in order to deprive them of their opportunity

to appeal to this Court prior to the initiation of irreparable injury.
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STATEMENT OF THE CASE
.

Three Mile Island, Unit 2 (herein referred to as "TMI-2"), is

a 900 MW(e) nuclear power reactor of the pressurized water type, cwned

jointly by Metropolitan Edison Company, Jersey Central Power and

Light Cogany, and Pennsylvania Electric Company, all subsidiaries of

General Public Utilities (collectively referred to as " Applicant").

The reactor is built on Three Mile Island, located in the Susquehanna

River, in Dauphin County, Pennsylvania, approximately nine ariles

southeast of the state capital, Harrisburg.

First publicly announcsd in February,1967, this reactor was

originally designated as Oyster Creek, Unit 2, to be built in New

Jersey, and was transferred to the Three M:le Island site, as

announced in December,1968. - '

Application for a construction permit was submitted to tne

Atomic Energy Ccmission ("AEC") in April,1968, and a construction

permit was issued in November,1969. During construction of the

plant, the Three Mile Island site was inundated by flood waters of

" Hurricane Agnes" in June, 1972..
,

In April,1974, Applicant requested authorization to possess,

use and operate TMI-2, noticed for public hearing in the Federal

Register May 28, 1974. Two public-interest citizen groups, the

York Cemittee for a Safe Environment and Citizens for a Safe

Environment of Harrisburg, Pennsylvania (herein referred to as

"Petitieners" or "Intervenors"), filed a joint petition for leave
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to intervene ir. operating license proceedings before the AEC's

Atomic Safety and Licensing Board ("ASL3" or " Board"), in June,1974,

and were accepted as full parties to the proceeding in July,1974

Subsequent to a May,1975, prehearing anference, the parties iden-

tified eleven contentions.

Connencing April 5,1977, the Board conducted an evidentiary

hearing to consider (1) issuance of a full-term cr a conditional

operating license for TMI-2, and (2) continuation or modification

of the provisional construction permit, with requirement for a " full

NEPA review" coverir; botn contested and uncontested issues. See

Initial Decision of Decerrber 19, 1977 at para. 85. The full environ-

nental review was to be of the variety required under the National

Environmental Policy Act of 1969 (NEPA). TMI-2 is subject to the

provisions of Section C of Appendix D of the Comission's regulations,

10 CFR Part 50, which requires a full envirorrnental review.

During the course of these hearings, witnesses were presented

by the Applicant, the Staff of the Nuclear Regulatory Connission (NRC),

and the Comnonwealth of Pennsylvania to address each of the Intervenors'

contentions, plus questions from the Board and an NRC Staff Testimony

introduced into the proceeding on May 21, 1977, as a Supplenant to

the Final Supplement to the Final Environmental Statement (FSFES).

The Intervenors, representing persons who reside within approximately

a twenty-mile radius of the plant and others, were financially unable

to present witnesses in support of their contentions, nor were

Intervenors financially able to avail themselves of legal counsel,

let alone expert legal counsel, to represent and protect their interests

8b 69b
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in this proceeding. Intervenors' request to the Comission for

financial assistance, which acccmpanied the intervention petition,-

was denied by the Board. '.Thus, the authorized representative of

the Intervenors in this hearing and in all subsequent filings has

been a person who holds a doctorate in chemistry but is unschooled

in the law. He served also as the Intervenors' sole witness in the

entire proceeding, in order to address the enormous deficiencies in

the May 21st supplemental testinony introduced by the NRC Staff in

order to complete the FSFES,

In these hearings, as is more fully described below and in

the acccmpanying brief, dated January 30, 1978, which was submitted

in support of Intervenors' exceptions to the Initial Decision, the

Intervenors raised questions,.- that were not answered by witnesses

or the Board -- concerning the inadequacies of certain testimonies

presented by the NRC Staff and Applicant on matters in contentien

and on other issues.

Especially pertinent to this petition for injunctive relief

is information on the magnitude of the health effects attributable

to the nuclear fuel cycle, elicited from the testimony and cross-

examination of the NRC Staff witness, Dr. Reginald L. Gotchy, June 7
~

and 8 an'd July 5,1977, and from testimony and a brief. cross-examina-

tion of the Intervenors' witness, Dr. Chauncey Kepford, July 5,1977.

The NRC Staff generic testimony on the comparative health effects

of the ccal and nuclear fuel cycles had been introduced in order to

comply with an Atomic Safety and Licensing Appeal Board (" Appeal

Board") ruling in the case of Tennessee Valley Authority Hartsville

86 297
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Nuclear Plant (ALAB-367, 5 NRC 92 (1977)). In response to.NRC

calculations of minimal health effects frem the uranium fuel cycle,

the Intervenors' witness showed that the Staff had failed to include

any long-term health effects in its analysis. Witness Kepford's

testimony on the long-tern nature and quantity of the radioactive

emissions frerr. the nuclear fuel cycle was not only undisputed but

was in fact corroborated by NRC Staff Witness Gotchy.

A second nujor issue in controversy was the consequences to

the plant., as well as the probability, of the crash into the TMI-2

reactor of an aircraft heavier than the plant was designed to with-

stand. The Board prevented full testimony and cross-examination on

the risks to the public of the aircraf t crash impact, af ter misleading

Intervenors into believing the issue would be fully examined, and

then delaying nore than two and one-half months to supply written

jus tification of the denial of Intervenors' motion to compel the

Applicant to produce a witness to discuss the consequences to the

plant of such a crash, by which time the hearing record had been closed.

A third major issue uncovered during the proceedings was that

there is no reason to believe that personnel charged with responsi-

bility for safe evacuation of the public in the event of a serious

reactor accident will be able to respond adequately Oc a radiological

emergency. It was also shown during the evidentiary proceeding that

there is no well-defined authority to insure that monitoring of

radiation doses to the public in the event of a radiological emergency

at THI-2 will actually take place.
3000
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The fourth major issue was the denial by the NRC of financial
,

'

assistance to the Intervenors. This denial produced a lopsided record

and has' deprived the public-interest Intervenors of their right to

a fair hearing, guaranteed by the due, process and equal protection

clauses of the U.S. Constitution.

.The evidentiary hearing concluded July 5,1977. Findings of

Fact and Conclusions of Law were filed by the Applicant on August 4,'

1977; by Interve.nors and- the Conmenwealth of Pennsylvania on August 15,

1977; and by the NRC Staff in a filing dated August 19, 1977, but not

served upon the Intervenors until September 2,1977. Timely ras;:ense

to proposed findings of both NRC Staff and the Intervenors was filed

by the Applicant on September 30, 1977.

A memorandum relating to the health effects issue raised during

this case was filed with the Appeal. Board on kptember 21, 1977, by

an ASLS panel member, Dr. Walter Jordan, identifying a 100,000-fold

underestimation of radon-222 releases from the thorium-230 in uranium

mill tailings, a further corroboration of Intervenors' testimony on

health effects.

The Supplement to the FSFES' (the _"Gotchy testimony") had not

been circulated for public and agency comment as required, as was

pointed out in Intervenors' Findings of Fact; it was thereafter_

noticed for ccmment in the Federal Register on Septancer 29, 1977,

under the title " Health Effccts Attributable to Coal and Nuclear
:

Fuel Cycle Alternatives," NUREG-0332. Subsequently, a Staff docu-

nunt relating to these issues, identified only as " Appendix," was
.

'

served on Intervenors January 28, 1978. A series of letters to the Board

M
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folicwed issuance of NUREG-0332. On Noveder 30. 1977, an NRC Staff

letter conveyed the Jordan memo to the parties; on Deceder 2,1977,

the Applicant pleaded that an Initial Decision need not await Staff

evaluation of the Jordan memo; by letter of Deceder 19,1977, Inter-

venors requested the Board to withhold an operating license from TMI-2

in part on the basis of the violatioa of the NEPA requirement for

evaluation of all ccsts and benefits of a project in comparison with

i ts al terna tives .

On Decenter 20, 1977, the NRC Staff issued a letter to the

Board also urging that an operating license for TMI-2 not issue until

ccmoletion of Staff evaluation of the Jordan memo. The Initial-

Decision had been ordered by the Board on December 19, 1977, and was

received by Intervenors on Decettber 23, 1977. Only two of the 109

points raised in the Intervenors' Findings of Fact were addressed by

the Board in the Initial Decision, and these two were ignored. I n te r.

- venors filed timely exceptions to the Initial Decision on Decemoer 30,

1977, and a brief in support of these exceptions on January 30, 1978.

Cn Decemcer 29, 1977, Intervenors moved the Appeal Board to stay

the Initial Cecision, and submitted a Supplemental Memorandum in

further suppcrt of this motion on January 13, 1978. This motion was

denied by the Appeal Board on January 27, 1978. On February 8, 1978,

Intervenors appealed to the Comissioners of the NRC to reverse the

Appeal Board's denial of the Intervenors' motion for stay of the

Initial Decision. As of February 22, 1978, no response to Intervenors'

appeal to the Comission had been received by the Intervenors.

86 200
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According to an NRC press release dated, February 10, 1978,

a final decision was issued on February 8,1978, authorizing the

Director of Nuclear Reactor Regulation of the,NRC to 1s. 3 a full-

term license for the operation of TMI-2. Intervenors were inforned

of such a decision by a newspaper reporter the following week but

have received no official notification of this issuance from the

Comission. The Senior Project Manager of the NRC Staff confirmed

that the Applicant was present when the license was issued at 6:00 p.m..

February 8,1978, and that fuel loading began that night. Intervenors '

representative on February 17, 1978, attempted to preserve his rights

in the proceeding by sending.a telegram to the Comission, advising

that Intervenors had not .been served:this final decision; and on
'the following day, February 18, 1978, sent a letter directly to the

four Commissioners of the NRC, explaining that Intervenors had not

been notified of the operating license and describing those matters

in which Intervenors believe that the NRC has acted illegally, dis-

honestly, with bias and deceit in its. disposition of the THI-2 case.

As of February 21, 1978, Intervenors had not yet been served this final

decision. On this day, Intervenors' representative was informed by

the Pennsylvania Department of Environmental Resources that the Applicant

had ccmpleted fuel loading and initial criticality was anticipated j

by March 1, 1978. A second telegram requesting stay of the license was

dispatched to the NRC February 22, 1978.

Tne Petitioners in this appeal therefore plead that the urgency

" for an innediate temcorary restraining order is extraordinary and

cannot be fully conveyed in words. The purpose of this pleading is
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not to obtain a determination of the legality of the Commission's

actions but rather to be granted a stay of the final decision 50 as

not to permit the irreparable injury to the Intervenors and the

general public that will result frem the initial criticality in the

TNI-2 reactor and from continuing operation of the plant thereafter,

which would only create an expanding inventory of radioactive wastes.

Attachments which demonstrate that Petitioners have throughout

the TNI-2 proceeding submitted lengthy, thorough, and timely filings

in support of their arguments are appended to this brief. As quickly

as is physically possible, Petitioners will supplement these attachments

by filing with the Clerk of this Court an Appendix of further docu-

mentation from the record below. The attacaments accompanying this

brief discuss the background of the TMI-2 proceeding and the basis

for Petitioners' view that the issuance of a TNI-2 operating license

by the Ccmission is illegal. Included with these attachments is a

technical affidavit on radioactivity, the nuclear fuel cycle, and a

concise discussion of the irreparable injury which Petitioners, their

des.cendants, and members of the public generally will suffer unless

this Court acts imediately and issues the emergency injunctive relief

reques ted.
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ARGUMENT

I. SUMMARY OF THE EXTRAORDINARY CIRCUMSTANCES WHICH REQUIRE
IWEDIATE EMERGENCY INJUNCTIVE RELIEF.

Despite Petitioners' continued timely filing of appeals to the
'

Ccmission for stay and revarsal of the Initial Decision, and the fact

that many of these appeals were still pending, the Comission issued

a full pcwer operating license to the Applicant on February 8,1978.

Even though the Intervenors had been a full and participating party

to this proceeding for almost four years, and had even filed a timely

appeal to the Comission for a stay of the Initial Decision on Febru-

ary 9,1978, the Intervenors were not served a copy of this operating

license by the Comission. The Intervenors learned of the issuance

of the license only when a newspaper reporter asked for;ccxnments on

the issuance on February 13, 1978. On February 17, 1978, the Inter-

venors sent a telegram to the Secretary of the Comission citing the

non-sewice of this decision which is the culmination of the case.

A letter was sent to the Chairman and to the other three Comissioners

of the Comission on February 18, 1978, objecting to the withholding

of service of this license and requesting that the operating license

be stayed imediately. Since the license had not been received by

rebruary 22, 1978, a full two weeks after issuance, and since a telephone

co wersation with Mr. Thomas Gerusky, Director of the Bureau of

Rad.ological Health of the Corrrnonwealth of Pennsylvania revealed that

fuel had already been loaded into TMI-2, and the initiation of fission

operations, or criticality could occur as early as March 1,1978, another
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telegram was sent to the Secretary of the Commission. In this third

request for a document to which the Intervenors were legally due timely

service, an immediate stay of the license was again requested to pre-

vent irreparable injury to the Intervonors.

When this non-service of the operating license is combined with

the obvious bias against the Intervenors shown by Licensing and Appeal

Boards in all previous actions, it becomes clear that the withholding

of service of this license from the Intervenors has been a deliberate

and intentional actitn by the Commission. The result desired was to

stall for time for a few days so fuel could be loaded and the plant

subsequently made radioactive prior to any evaluation of any of the

Intervenors' very streng case against allowing this plant to ever

opera te . These actions serve to illustrate the finality of this

operating license as an order of the Cone.ission. These actions also

illustrate the length to which the Commission will go in an effort

to illegally deprive the Intervenors of a fair review of their case

and to illegally expedite the occurrence of irreparable and irreversible

damage to the Intervenors and to members of the p"blic generally. The

Intervenors therefore turn to this Court as the ci y remaining source'

of relief.

The insuance of the TMI-2 operating license can te compared to

the release of a guillotine blade; time is short and subsequent appeals

to the executioner for mercy may tend to be fruitless.

The unfortunate urgency of the moment is solely attributable *w

the Commission's incredible and prejudicial failure to notify Petitioners

of its issuance of the operating license on February 8,1978. This
i
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failure to notify Petitioners was reckless and negligent in the

extreme. Under the circmstances of the agency's continued refusal to

reply to Petitioners' requests subsem ent to the issuance of the
.

license, and in view of the obviws bias which has permeated the entire

TMI-2 proceeding, it is difficult to believe that the agency's failure

to contact Petition is not intencional, malevolent, and motivated

by a fear that Petitioners' arn ints on the merits necessitate the

imediate shutting dcwn of operations at D1I-2.

The Comission is not authorized to cause irreparable injury

and thereby preclude truly effective judicial relief in this manner.

Under the U.S. Constitution, only Congress, and not the Nuclear

Regulatory Comission, is empowered to rec trict the. jurisdiction of

the federal courts. See article Three of the U.S. Constitution. The

Comission's abysmal withholding of knowledge of the February 8,1978,

licensing action 1s also illegal because it was and is motivated by

extreme and patent disregard for the agency's statutory obligations,

and because it had the effect of denying Petitioners their constitutional

rights to due process and equal protection.

-

.

9
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II. THE LEGAL REASCNS 'dHY THIS COURT SHCULD EXERCISE ITS PCWER
TO ISSUE EMERGENCY INJUNCTIVE RELIEF.

In Virginia Petroleum Jobbers Association v. FPC, 259 F. 2d 921,

at 925 (D.C. Cir.1958), this Court has ruled that four factors must be

considered to determine whether an :njunction to st::y agency action is

required. Under this test, plaintiffs requesting injunctive relief

must show that they have a substantial likelihood of prevailing on

the merits, that irreparable injury would result from judicial inaction,

that the inequities to the defendant which rn ,1d disfavor the granting

of an injunction are not excessive, and that the public interest favnrs

the granting of injunctive relief.

The urgency of the Ned for injunctive relief in the case of

TMI-2 has not permitted a conhlete briefing on each of the issues which

merit the granting of the relief requested. Therefore, and in order *4

shcw that they have fully met each of the four tests of Virainia

Petroleum, Petitioners refer this Court to the arguments made in the

attached "Intervenors' Apceal to the Commission for a Stay of the

Initial Decision," dated February 8,1978. Pages 1-8 sunmarize the

specific arguments which Petitioners have made and which will, they

believe, ' demonstrate a substantial likelihood of success on the merits.

Furthermore, subsections which follcw this portion of section II of

the brief before this Ccurt provide a helpful index to the attached

brief of January 30, 1978, which includes a nore ccmplete discussicn

of the legal support and factual support in the record for Petitieners'

arguments on the merits.
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:
Page S of the attached Appeal to the Ccenission of FebFJary 8,

1978, explains how irreparable injury +w Petitioncrs, to their descen-

- dants, and to the public at large will occur unless injunctive relief

is immediately forthcening. The two sources of imending irrecarable

injury concern radon-222 emissions from the mill tailings piles

attributable to TMI-2, and the fact that initiation of fission at

THI-2 will transform the plant itself into a heap of radioactive waste.

The severity of both of these problects is related to the time and

power level with which the reactor operates over time. Mcwever, anless

judicial relief is available innediately and precedeh initiation of a

sustained chain reaction within TMI-2, the plant itself will beccne

irretrievably and permanently radioactive. See the attached technical

affidavi t. Also see the discussion of irreparable harm ir. section III

of this brief below. Also see the attached Intervenors' brief of

January 30, 1978, primarily at 45-48, buT. also at 24-45.

Pues 9-10 of the attached Appeal to the Ccmmission of February 8,

1978, discuss why the inequities to the Applicant (the prospective

licensee) are minimal or non-existent and therefore do not justify the

denial of the requested injunctive relief, and dso discuss why the

public interest requires issuance by this Court of the relief requested.

There are no inequities to the agency .itself resulting from a grant of

injunctive relief.

Petitioners submit that this brief and the attachments which

acccmpany it constitute a streng showing that the granting of the

license may be ceclared illegal upon full judicial review on the :mrits.

It is only necessary to prevai' upon a single legal argument of reversible

86 307
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error in order to succeed on the merits. Hcwever, Peti tioners also

believe that it is virtually certain that the granting of the TMI-2

operating license will be declared illegal by the reviewing courts.

This raises the question of the degree of likelihcod of pre-

vailing on the merits which Petitioners must shew to obtain the

immediate emergency injunctive relief which this brief requests. The

extreme inequities and enor nous magnitude of the irreparable injury

which would occur if injunctive relief is erroneously denied dictate

a relaxation of the need for Petitioners to demonstrate a certainty

of ultimate success. One court has ruled that where there is a

liklihood of irreparable injury (as in the present circumstances),

a lesser standard may be irnposed than probabili y i success on thet

meri ts . Home Products Corporation v. Finch, 303 F. Supp. 448, at

456 (D.C. Del.1969)(relying on Vircin'a Petroleum to support this

lowering of plaintiff's burden of proot'.

A violation of NEPA in itsel' may :enstitute a sufficient

demonstration of irreparable har n to justify injunctive relief.

EDF v. TVA, 468 F. 2d 1164, at 1184 (6th Cir.1972). Anong other

reasons, an imediate injunction is needed in the case of TMI-2 in

order to iglement the Congressional policy embodied in NEPA. Also

see John D. Leshy, Interlocutory Relief in Environmental Cases, 6 Ecology

Law Quarterly 639, at 659-661 (1977); and Sierra Club v. Froehlke,

359 F. Supp.1289, at 1334-1335 (S.C. Texas 1973).

Petitioners wish to reiterate that they believe there is no doubt

that the issuance of a TMI-2 cperating license is illegal and will be

reversed upon review on the merits. ihe purpose of this brief is to
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obtain emerjer.cy and more permnent injunctive relief, and not primarily

to persuade this Court of Petitioners' likelihood of ultimately pre-

vailing en the aerits. However, in order to make a more definitive
:

showing of such likelihood, as required under the fourfold Vircinia

Petroleum test, the follow'79 subsections of Section II of this brief
,

demnst. ate that the agency has plainly abused its discretion.

A. THE LACK OF A FINAL IMPACT STATEMENT

One of the many reasons that the initial decision of Decemcer 19,

1977, and the licensing acticn of February 8,1978, are illegal and

will be reversed upon review on the merits is that they constitute

rajor federal actions significantly affecting the environment, yet

they were taken prior to completion of the final environmental impact

statement required under NEPA.
' Staff Witness Gotchy': prepared testimony on the comparative
,

health effects of the coal and nuclear fuel cycles was int.cduced in

the TMI-2 proceeding because of the Staff opinion that such a supple-

ment to the Final Supplement to the Final Environmental Statement was

required by NEPA (tr. 2096-7). The prepared Gotchy testi:cny was

submitted to other federal agencies on September 29, 1977, for comment,

and the final version of the testimony, containing reasoned responses

to agency and public criticism, has not yet been issued. Meanwhile,

an initial decision was issued on December 19, 1977, and an operating

license was grantad on Februaly 8,1978. Both Initial Cecisicn and

granting of a license are legally premature because NEPA requires that

a final environmental impact statement be available to agency and cetside
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decisionmakers before_ the Agency takes any major federal action. See

attached Brief of January 30,1978, at 33, 40, 42-43, and 51-55.

A detailed statement of environmental impacts and alternatives

must be written, circulated, and recirculattd in final form in order

to comply with NEPA. Council on Environmental Quality regulation

50 CFR Sec. 1500.11(b) states:

To the maximum extent cracticable no administrative
action suoject to section 102(2)(C) is to be taken
sooner than ninety (90) days af ter a draft environ-
mental statement has been circulated for coceent,
furnished to the Council and, except where advance
public disclosure will result in significantly in-
creased costs of procurement to the Governmeat, made
available to the public purs . ant to these guidelines;
neither should such administrative action be takei
sooner tnan tnirty (30) days a f ter the final text of
an envi ronmental sta tement (tocetner wi tn comments)

- has been made available to the Council, comrenting
acencies, and tne cuolic. In all cases, acencies

should allot a suf ficient review ceriod f. tne

final statement so as to comoly with the s tatutory

recu1rement tnat tne ' statement and tne corrents
and tne views of accroariate Feceral, state, and
local acencies * * * accomoany the procosal tnrouch
the exist 1no acency review oracesses." (amonasis
adoed)

The U.5. Supreme Court has supported this view that a final impact

statement must accompany the licensing proposal througn the existing

agency review processes. In Aberdeen & Rockfish Railroad Ccmpany v.

SCRAP, 422 U.S. 239, at 320 (1975), the Court sta tad:

NEPA provides that "such statement . . . shall
acccmpany the crocosal through the existing agency
review processes" temphasis added). . . . The.
" statement" referred to is the one required to

be? included "in every recommendation or report
on proposals for . . . major Federal actions

J ]- Qsignificantly affecting the quality of the r 7
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human environment" and is apparently the final
impact statement, for no other kind of statement

is mentioned in the statute. Under this sentence,

i of the statute, the time at which the Hency must
prepare the final " statement" is the time at which-

it makes a recomendation or report on a crocosal
for federal action. Where an agency initiates
federal action by publishing a proposa' and then
holding hearings on the proposal, the statute
would apoear to require an impact statement to
be included in the proposai and to be consicered
at the hearing. (em;hasis supplied in the Supreme
Court opinion)

t

i

j The final statement must be written and available for coment

before major federal action is taken. In Greene County Planning

! Board v. FPC, 455 F. 2d 412, at 421 (2nd Cir.1972f, the court stated
i

| that this requirement is necessary because there is a " danger that

the review process wi1T bog' down once an initial decision has been

i rendered . " The Greene decision also deternined that the agency cannot
l'

legally bypass its NEPA obligations by arguing that Staff te::timony or

| the agency final adjudicatory opinion constitute comoliance with the
!

| Section 102(2)(c) impact statement required under NEPA, id,. at 420-421:

| Intervenors generally have limited resources, both
in terms of money and technical expertise, and thus
may not be able to provide an effective analysis of
environmental factors. It was in part for this reason

'

that Congress has compelled agencies to seek. the aid
of all available expertise and formulate their own
position early in the review precess. The Ccmmission

'
argues, hcwever, that written testimony of its staff,

demonstrates that the Commission has not lef t the
applicant and the intervenors to develop the record.
It insists tb* i ts staf f has unde taken field
research in u affort to investigate alternatives
proposed by PAaNY and also any additional feasible
al terna tives . It is clear to us that this testimony

cannot rerlace a single coherent ard comprehensi <c
environmert.al analysis, anich is itself subject to
scrutiny during the agency review processes. If this

/ 7 1 1
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course Jf action we approve were not follcwed,
i alternatives might be lost as the applicant's

st.ittement tended to produce a status oue syndrome.

: Further:cre, in the case of TMI-2, Gotchy's original prepared testimony
i
j cannot in good faith serve as the required Supplement to the Final

Environmental Statement in view of the mill tailings problems uncoveredi
i

j during the TMI-2 proceeding, in view of Gotchy's own admissions under

cross-examinatien of the incompleteness of his prepared testimony, and
,

i
in vicw of the Kepford testimony, the Jordan accurandtrn, and the Staff

| " Appendix" of January 20, 1978. See the attached Brief of January 30,

[ 1978, at 24-46.

In NRDC v. Morton, 337 F. Supp.165, at 172 (D.D.C.1J72), ani

addendum prepared by the agency to remedy deficiencies in a previous

final impact statement was not considered part of the required final

envin anmental impact statement because it had not been subjected to

the same cocinent and review procedures required of the oricinal final

impact statement. As in THI-2 with respect to the btchy addendum, the

Morton, final impact state.,ent had not centained the addendum when it

was first circulated. Tnis court should defer to the agency's cwn

decision that a supplement on cogarative health effects was necessary
' to comply with NEPA (tr. 2096-7), but should insist that this required

supplemental statement be adequate and be issued in final form prior *w

the granting of an operating license by the agency. The initial decis1on

and the licensing action are therefore illegal because they should have

been deferred until a conerent and .amplete final impact statement was

available to agency decisiomukers for consideration and to the public

for ccmment.
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The agency is required to formulate its final NEPA statement

before taking a major federal action. In this way and also througncut

the TMI-2 proceeding, the Cermtission has stubbornly resisted ccmplying

with NEPA and its other statutory obligations. Because of the irreparable

injury which allowing initiation of fission in TMI-2 will cause, each

of the many illegalities comitted by the Staff, Applicant, Licensing

Board, and Appeal Board constitute a sufficient and independent ground

for imediate injunctive relief by this Court. As Mr. Justice Marsnall

stated as Circuit Justice in New York v. Kleppe, 50 Lawyers' Edition 2d

38, 42 (1976)(citing cases):

'It is axiomatic that if' the Government, without
preparing an adequate impact statement, were to
make an " irreversible comitment of resources''
. . . a citizen's right to have environmental
factors taken into account by the decisionmaker
would be irreparably imeaired. For this reason,

the lower courts repeatedly have enjoined the
Government from making such resource comit=ents
without first preparing adequate impact statements.

Petitioners believe that they will ultimately prevail on the merits.

Irreparable injury would occur if imediate injunctive relief is not

forthcoming and, as explained above, the other tests of Vircinia

Petroleum have been met.

This brief is concerned only with demonstrating that injunctive

relief should issue innediately ar.d should remain in effect until com-

pletion of all ad;r.inistrative and judicial procedures for review of the

illegal licensing decision on its merits. To assist this Court in

evaluating the likelihcod that the licensing action will be reversed

upon administrative judicial review on the merits, there follows a

Ob 3
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short synopsis of the other nujor legal defects of the Comission decision

to license TMI-2. The Court is urged to read carafully the attacned 57-
.

page brief of January 30, 1978 because that brief amounts to a relatively

conplete exegesis of Petitioners' concerns and arguments in the matter'

of TMI-2.-

,

r
B. AIRCRAFT IMPACT

|
,

TMI-2 is located near an airport. The largest aircraft in the

world, the Lockheed C-5A, flies in and out of this airport on almost a
,

daily basis (tr. 557,618). Staff and Applicant witnesses admitted

that their aircraft impact models produced unquestionable numbers of

unk;10wn accuracy and doubtful applicability. These numbers were

obtained from unverifiable mathematical models. The Board conveniently

decidd on the basis of these admittedly unreliable numbers that the

probao.lity of large aircraft crashing into Three Mlle Island Unit 2

need not be seriously considered in the licensing action. However,

risk is a pmduct of probability and consequences. No discussion of

actual consequencas to the public of a large aircraft crash into Unit 2

was allowed on the record. Nor was testimony on consequences to the

reactcr of such a crash required by the Board. As a r2su;t, the risk

to the public of the crashing of a large aircraft into TMI-2 is unkncwn.

See Brief of January 30,1978, pages 1-7.

C. CCNCEALMENT OF INF0PMTION

Two parties to this proceeding, the Cr.mnonwealth of Pennsylvania

and the Applicant, withheld vital information from the other parties
s ~i A A
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and the Board. This infom.ation, made available to the Intervenors

in January,1978, would have established that the Bureau of Radiological

. Health of the Ccmonwealth of Pennsylvania cculd not respond acceptably

to a nuclear emergency. The Bureau is tne lead agency of the Cemenwealth

upon which the Nuclear Regulatory Comission depends to provide emergency

response assistance. See Brief of January 30, 1978, pages 10 and 11.
*

: ,

INADEQUATE RADIOLOGICkL EMERGENCY EVACUATION PREPARLNESSD.

,

The witnesses for the Commonwealth who would be involved with a

radiological emergency admitted no kncwledge or understanding of radiation,

radiation injury, or maximum allowar,le radiation doses. to their volunteer

evacuation personnel . These witnesses had no experience with ary kind

of radiation emergency . Yet the Board wholly accepted the bland assurances

of these witnesses that all radiation emergencies could be handled in a

prorce and an orderly manner, adequate to protect the public heal th and

safety. See Brief of January 30, 1978, pages C-10.

E. ILLEGAL DELEGATICN TO THE APPLICANT OF RESPCNSIBILITY TO PROTECT THE
PUSLIC HEALTH AND SAFETY

The practice of the Comis'sion of requiring tne Applicant to be

the sole source of infor.r.ation regarding radioactive releases in the

event of an accident and subsequent radiation exposures to members of

the public jeopardizes the ability of'rnembers of the public to sue for

damages under Section 170 of the Atomic Energy Act of 1954, as amended.

The Ccmission has illecally delecated these monitoring responsibilities

to tne Applicant. Section 190 of the Atcmic Energy Act prevents the

use in court as evidence against the licensee (tne Applicant)

Ob
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of any report required to be submitted by the licensee to the Comission

as a result of any accident. See Brief of January 30, 1978, pages 13-17.

F. DENIAL Of RIGHT TO INTROCUCE EVIDENCE

The Board denied the Intervenors the opportunity to introduce

docurrents into the record, in violation of the Comission's cwn rule,

10 CFR 2.743(a), which guarantees to every party the right to introduce

documeotary evidence. See Brief of January 30, 1978, page 18.

G. FINANCIAL ASSISTANCE

The Comission practice of denying financial assistance to

Intervenors places a burden upon the Intervenors not borne by any other

party to this. proceeding. Due to previous participation in Comission

proceedings, these Intervenors entered this proceeding deeply in debt.

The Intervenors' rights under the Ccmission's cwn rules,10 CFR 2.743(a),

to present oral and rebuttal evidence were denied. Tne Intervenors'

Constitutional rights to due process and equal protection were also

denied by this practice. See Brief of January 30,1978, pages 18-20.

H. SURDEN OF PRC0F

In this proceeding, the Board used 'he issuance of a patently

illegal decision to shift the " burden of proof" from the Aoplicant to

the Inter <enors. As a result, it became necessary for the Intervenors

to take up this " burden of proof" to protect their rignts and to prevent

I?il-2 from being licensed illegally and from beccming radioactive. See

Brief of January 30,1978, pages 21-23.

g) {> c<; ;7 j o-
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Another significant way in which the Appeal Board in ALAB-456

shifted the burden of prcof to the Intervenors was by ruling that the

regulations of the Ccmission prohibited the consideration of any

evidence that is contrary to the Applicant's interest in obtaining a

license to operate TMI-2, regardless of the consequences to the public.

Petitioners submi t that the Ccmission's obligation to protect the

health and safety of the public as required by the Atomic Energy Act

and Energy Reorganization Act and to ccmply with NEPA requires that

the Comission consider fully and in good faith all infor ation sub-

mitted to it, even that which would undermine its pro-nuclear predis-

position anc its obvious bfas tcward.tne Applicant's proposal. See

Brief of January 30, 1978, pages 48-52.

I. IMPROPER USE OF MODELING TO MINIMIZE RISKS TO THE PUBLIC THAT SHCULD
BE CONSIDERED

The prepared testimony of Staff Witness Dr. R.L. Gotchy on tM

comparative heal'h effects (a euphemism for premature death by cancer

or leukemia) of the coal and nuclea.- fuel cycles was :hown to seriously

and intentionally underestimate the effects of radiatior on humans.

This underestimation of the cancer risk came as a result of the use of

a cancer risk estimation model which underestimates the cancer risk

by a factor of about seven (7) and by ignoring the recent revelations

in the scientific literature showing that low doses and low dose rates

of radiation are 20 to 50 times more dangerous- than had been believed

prev 1cusly. In addition, the testimony totally ignored the health

effects caused by all of the long-lived radioactive products released

to *he er.vironment as a direct result of the operation of a nuclear

reactor. This latter feat is accomplished by tne use of a 50-year
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dose ccmmit.ent model which only calculates the health effects caused

by one year's release of radicactive effluents to the environment for

the ensuing 50 years . The use of this dose commit ant model conceals

the true nature and magnitude of the health effects of the many radio-

active poisons with half-lives far exceeding 50 years. See Brief of

January 30, 1978, pages 27-29, 32-?6.

J. RADON EMISSIONS CONSIDERED IN GOTCHY'S PREPARED TESTIMONY

Staff Witness Gotchy found that the operation of a nuclear reactor

would cause the death of about one person every two years. A small

pertion of this level of health effects was attributable by Mitness

Gotchy to radon-222. He used a release value of 74.5 curies of

rtdan-222 as a result of tne uranium milling process attributed by the

Comission's rules to the operation of a reactor for one year. See

Brief of January 30, 1978, page 28.

K. XEPFORD'S TESTIMONY ON RADON EMISSIONS

In marked contras t, the Intervenors' Wi tnesr , Dr. Chauncey ' epford,

showed that, in reality, ever time the appropriate quantity of raden-222

attributable to just one year's operation of TMI-2 was trillions of

curi es . See Brief of January 30, 1978, page 24.

During the cross-examination of Staff Witness Gotchy by Dr. Xepford,

Witmss Gotchy fully and cpenly correborated the correctness of the

duration and magnitude of the radon-222 releases calculated by Xepford.

In addition, the memorandum pr-cared by a technical member of the Cccmis-

sion, Dr. Waltar Jordan, and served upon the parties on Novester 30, 1977,

,)O'd o, J u
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pointed out that the 74.5 curie number was too low by a factor of

100,0C0. The Jordan memorandum only considered a small but signi-

ficant portion of the radon emissions attributable to the operation

of a ccanercial nuclear reactor for one year.

L. STAFF AND APPLICANT DID NOT DISCREDIT THE KEPFORD FINDINGS

The arguments of the Staff and Applicant advanced to discredit

the Kepford testimony and relied upon by the Licensing Board have not

been supported by any discussion of the relevance of those argements.

The Intervenors have shown conclusively that all of these arguments

advanced by the Applicant, Staff, and Licensing Board are without merit.

See Brief of January 30,1978, pages 25-32.

M. CCMMISSION CONCEALMENT OF iliE RADCN PROBLE?i

The Applicant and Staff objected to the admission of the Kepford

testimony into evidence alleging that the testimony was an attack on

the Comission's rules. If their position is correct, then the Ccmmission

has yet to explain why it has used its rules simultaneously to deny the

existence of the radioactive decay of thorium-230 and uranium-238 as

producers of radon-222 and to conceal by far the largest single source

of radioactive emissions in the entire nuclear fuel cycle. See Brief

of January 30, 1978, pages 33-41.

N. DEFECTIVE COST-BENEFIT AN/ LYSIS'

By ignoring all substantial environmental costs, like the enor nous

magnitude of the long-tern health effects directly attributable to the
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I operation of this plant, the Licensing Board, Acpeal Scard, and Commissicn
|

|
have abrogated their responsibilities under NE?A and the Atomic Energy Act

i

of 1954. NE?A orders Federal agencies to consider environmental effects

"to the fullest extent porsible." Tne Atcmic Energy Act of 1954

requires that the Ccmission protect "tne health and safety of the public."

Refusing to even ackncwledge the existence of long-term environmental
'

effects, the agency has relied instead upon a seriously defective cost-,

1

I berefit analysis. See Brief of January 30, 1978, pages 35-36.
1
i
;

} 0. STAFF " APPENDIX" ON RADON EMISSIONS
I

I

| An attempt was made by the Staff to correct the glaring omission
,

I of the long-tern heal th effects of the nuclear fuel cycle in the pre-
;
I

I
pared testimony of Staff Witness Gotchy and also to respe ,d to the

numorandum of Dr. Walter Jordan. The result was the Staff " Appendix"

of January 20, 1978. This document further illustrated the refusal of

the Staff to consider the long-term health effects caused by raden-222.

Here, the Staff assumed the mill tailings piles would be covered with

up to 20 feet of dirt to reduce radon emissions. However, the S taff

" Appendix" also conceded that such covering is only a short-term ex-

pedient, since the solution is designed to fail. See ErieT of January 30,

199, pages 36-39.

P. FUR ~HER DISCUSS 10N OF THE C0mI3SION'S STATUTORY VIOLATIONS

A more complete discussion of the various violations of the law

by the Staff and Licensing Board appears in pages 42-57 of the Brief

7)hf
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of January 30, 1978. Basically, the decision to license TMI-2 and

the Initial Decision of December 19, 1977, are bold-faced violations
.

of the Comission's statutory obligations and of the Cc=missien's

rules and regulations. The licensing of TMI-2 does not adequately

or credibly protect the health and safety of the public, as the

Comission is required to do under Sections 2(d), 2(e) and 3(d) of

the Atemic Energy Act of 1954, as amended, particularly in view of

the previsions of the Energy Reorganization Act of 1974 (which

requires separation of the promotional frem the regulatory aspects

of goverrr$ntal regulation of the nuclear) and of NEpA (as interpreted

in Calvert Cliffs' Coordinating Cemittee v. USAEC i49 F. 2d 1109,

D.C. Cir.1971, and related and subsequent judicial decisions).

Q. COST OF DECOMMISSIONING

Petitioners note that the Skinner reference cited on page 4 of

thair February 8,1978, Appeal to the Comission for a Stay, api ended

as an Attachment, provides an independent calculation of the costs of

decxTnissioning a large nuclear reactor at the end of its operational

life. Skinner concludes that between 74 per cent and 241 per cent of

the costs of initial construction of the plant will be required to

fully decomission such a plant. The TMI ? facility costs of decem-

sissioning would be similar to these large costs.
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III. THIS CCURT IS THE APPROPRIATE FORUM FOR DE RELIEF REQUESTED.

Under 28 USC Sec. 2342(4):

The court of appeals has exclusive jurisdiction
to enjoin, set aside, suscend (in wnole or in cart),
or to cetermine tne validi ty of:

(4) a^ l final orders of the Atomic Energy
Commission made reviewable by section
2239 of title 42 . . . (emphasis added)

The licensing responsibilities of the former Atomic Energy Commission

were transferred to the Nuclear Regulatory Comission under the Energy

Reorganization Act. Thus, this (curt has exclusive jurisdiction "to

enjoin, set aside, or suspend'' all final orders issued by the NRC.

Under 42 USC Sec. 2239(b), any final order in a proceeding for the

issuance of an operating license to a comercial nuclear reactor is

revievable under 28 USC Sec. 2342(4).

It therefore becomes incun:ent upon Petitieners to show that

the granting of an operating license to TMI-2 by the NRC is a * final

order" of the Ccmmission. An operating license authorizes the

Applicant to initiate fission witnin the reactor, tne crucial event

which transforms the reactor irrevocably into a pile of radioactive

waste in need of decommissioningat scme future time. There is

nothing :nore final in the life of a reactor than the onset of fission,

which has been authorized for TMI-2 by the granting of an operating

license.

Petitioners have already requested a stay of the Licensing
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Board's Initial Decision of Decemcer 19, 1977, by appealing for

relief to the Atomic . Safety and Licensing Appeal Board Panel,

pursuant to 10 CFR 2.783 (42 Federal Register 22130, of May 2, 1977).

This recuest for a stay of the Initial Decision was. rejected in

ALAB-456, which is a superficial treat. ment of Petitioners' request

that provided little or no indication that the Appeal Board either
'

read or understood Petitioners' filings or its statutory responsibili-

ties under the Atomic Energy Act, NEPA, and the Energy Reorganization

Act. Tne Appeal Board decision was also illegal because it failed

to disclose its reasoning, if'any.I Frem ALAB-456, Peti tioners ap-

pealed to the Comission itself for a stay of the Initial Decision as

authorized by 10 CFR 2.788. Meanwhile, an operating license was

issued, and the Coniission has not acted on the request for a stay
.. .

of the Initial Decision.

There remains the possibility that Pe:itioners' appeal to the

Comission itself requesting a stay of the Initial Cecision will succeed,

and that there then would.not have been a need for innediate injunctive
i

relief from # Court. Mcwever, Petitioners are unable to rely upon

this ir.i;ernal agency review procedure because an operating license has

1

The APA generally requires that a reasoned and articulated
justification accormany agen:y decisions, and, further, 5 USC
Sec. 557(c) of the AP' requires that such justifications address
each contention presented before the Appeal Board. See Intervenors'
Brief of January 30,1978, at 55-57. Even with regard to the
health impacts of raden-222,. the only issue which tne Appeal Board
deigned to address, ALAB-456 ignores many of Peti tioners' conten-
tions (e.g., the question of the Staff's legal violations) and
addresses other of tneir contantions only indirectly (e.g., the
evidence on the record that raden-222 constitutes a long-term problem).

Ob
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been granted. Tne Comission nay reject request for stay of the Initial

Decision, and even if it grants a stay irreparable injury would have

occurred if the c-anting of a stay does not precede the initiation of

a fission reaction. Petitioners have pursued all of their adminis-

trative remedies but are threatened with iminent and irrecarable

harm.

Under these circumstances, the agency's decision to gra .t an

operating license, notwithstanding that Petitioners were still

entitled to request and did in fact request a stay from the Comission,

is the equivalent of a final administrative deternination reviewable

under 28 USC Sec. 2342(4) in this Court. The existence of further

administrative proceedings which could result in the granting of a

stay or the revocation of tne license by the Comission does not make

the issuance of the license any less a final agency action and an

impending source of irreparable harm. Compare EDF v. Hardin, 423

F. 2d 1093, at 1099 (D.C. Cir.1970):

E :t when administrative inaction has precisely the same
impact on the rights of the parties as denial of relief,
an agency cannot preclude judicial review by casting its
decision in the form of inaction rather than in the fann
of an order denying relief.

In Greene County Planning Board v. FPC, 455 F. 2d 412, at

417 (2nd Cir.1972), plaintiffs had movad that the FPC vacate a

license which had already been granted until the agency fully com-

plied with NEPA. The Circuit Court accepted jurisdiction of the

case even though construction of the project was more than 80%

complete, id. at 418, and administrative review of closely related
_
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licensing proposals was still in progress. As in this situation,

immediate judicial review was essential to ensure ccmpliance with

- NEPA, id_. at 422-423:

We can only add our voice to that of the District or
Columoia Circuit in Calvert Cliffs': Delay is a
concomitant of the implementation of the procedures
prescribed by NEPA, and the spectre of a power crisis
may not be used to create a blackout of environmental
consideration in the agency review process . . . It
is far more consistent with the purposes of the Act
to delay operation at a stage where real environmental
protection may ccme about than at a stage where cor-

.

rective action may be so costly as to be impossible.

Compare Lathan v. Volpe, 455 F. 2d lill, at 1117 (9th Cir.1971):

In short, this is one of those ccmoaratively rare
cases in which, unless the plaintiffs receive new
whatever relief.tney are entitled to, there is canger
that it will be of little or no value to them or any-
body else when finally obtained. (Emphssis in the
Lathan opinion) .

InTnediate action by this Court is also recessary 'u prevent the pro-

tracted delays which undoubtedly wit 1' result, in deternining the

merits of Petitioners' claims at the agency level, if TMI-2 is allcwed

to beccme radioactive. Such immediate acticn is necessary to breathe

life into the statutory framework which Congress has enacted. As

stated by the U.S. Supreme Court in Flint R1dge bevelopment Ccmpany
~

v. Scenic Rivers Association of "lahcma, 425 U.S. 776, at 787 (1976):

NEPA's instruction that all federal agencies comply
with the impact statement requirement -- and with all
other requirements of Sec.102 - "to the fullest
extent possible," 42 USC Sec. 4332, is neither acci-
dental nor hyperbolic. Rather, the phrase is a
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deliberate cenr.and the t the duty NEpA imposes upon the
agencies to consider environmental factors not be~
shunted aside in the bureaucratic shuffle.

The granting of a license is a final agency order because it

authorizes irreparable harm. The granting of a license exudes

finality because it causes irreversible harm and constitutes a for al

agency action issued at the termination of an agency proceeding. The

current status quo will inflict injury that is certain, substant.ial,

and irremediable. A temporary estraining order and preliminary

injunction cust be issued by this Court to reinstate and maintain

the previous status que pending a final review on 5+ merits in the

agency and in the courts.

This Court must nullify and void the license, pending completion

of agency and judicial review of the licensing actiori on its nerits,

to prevent the Applicant frem proceeding with the threatened injurious

action. A judicial stay may be granted prior to exhaustion of all

aaninistrative procedures where necessary to prevent irreparable

injury. Aircraf t & Diesel Ecuipment Corporation v. Hirsch, 331

U.S. 752, at 773-774 (1947); Scripps-Howard Radie v. FCC, 316 U.S. 4,

at 10-11 (1942); Note, Interim Relief and Exhaustion of Adminis tra tive

Remedies: A Study in Judicial Confusion,1973 Ouke Law Journal 275-

300. Petitioners are not seeking to have this Court interfere with

or disrupt or enjoin the administrative review proceedings, but wish

to assist and expcfite ccmpletion of the agency review process. In-

junctive relief to stay the operating license will protect the

adminis trative flexibility. This flexibility is necessary to prevent

O' 7"{
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the ill-conceived decision to grant a license prematurely frem

causing irreparable injury and precluding achievement of a contrary

- result by the internal agency or judicial review procedures. Compare

Standard v. Olesen, 74 Sup. Ct. 768 (Mr. Justice Douglas, Circuit

Justice,1954)("I am not asked to interfere wi th the agency pro-

ceeding . . ."). If this Court denies injunctive relief today, there

is no likelihood that Petitioners' continuing resor t to the administra-
~

tive review ce subsequent judicial review procedures wi11 avert

irreparab; e injur.<. Thus, the agency has acted with sufficient

finality to permit the granting of antay by this Court.

In Therral Ecology Must Be Preserved v. AEC, 433 F. 2d 524

(D.C. Cir.1970), an AEC order preventing admission of evidence on

thermal pollution effects was not a '' final" order because it could
.

be reversed oy the agency before a 7421 order authorizing a license

was issued. By contrast, here the license has been issued, and

innediate and irreparable harm is probable unless this Court stays

the issuance of the license and restrains the Applicant frem

iniating fission within the reactor. The public interest favors a

final determination via review in the agency and the courts en the

merits before a .T3jor and irreversible action has been taken.

In NROC v. USNRC, 539 F. 2d 824, at 836-838 (2nd Cir.1976),

the court said that an agency order is final if the issues and

record are well-focused, the impact of judicial inaction is innediate

and significant, and judicial involvement will not disrupt orderly

agency processes of adjudication. Under this test, the issuance of

an operating license to i'HI-2 is.a final order of the NRC. An

extensive evidentiary record and a series of lengthy and timely
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filings by Petitieners before the agency have focused the issues in

this case. See the Appendix in this case. The inr:ediate consequences

of judicial inaction are the significant and irreparable damage which

Petitioners, their descendants who will reside near the TMI-2 site,

and menters of the public generally will suffer. The issuance of a

temporary restraining order and a preliminary injunction by this

nullify the operating license will assist, and will not dis-ccurt .s

rupt, the processes of agency review. The impending harm which

occurs once fission has been initiated will not wait for the inde-

pendent ccmpletion of agency and judicial review on the merits.

Furtherrore, if fission is allowed to occur, the agency in its review

would be further motivated to cover-up anc conceal the deficiencies

of the initial decision to prevent the embarrassment of an admission

of an irreversible error of major magnitude. In order to prevent

irreparable injury and remove further incentives towards agency bias,

the issuance of a license cust be viewed as a final agency order and

stayed by this Court.

Furthernore, Petitioners submf t that the issuance of a license

is a final agency order because it is equival2nt to an agency denial

of the request for a stay submitted by Petitioners to the Comission

itself under 10 CFR 2.788. If agency review of Petitioners' request

for a stay was not in fact ccmoleted, why did the agency issue the

license? A denial of a stay by the agency is a final crder reviewable

under 28 USC 2342(4) by this Court. Once the agency has c moleted

review of the reque:t for a stay and thereby authori::es irreparable

injury, this Court may eview the agency decision becausa the agency

bb '
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has, in effect, issued its final order. Even if the Ccmmission

itself now decided to nullify the license pending internal agency

review on the merits, a temporary restr *ing order and preliminary

injunction issued by this Court would not disrupt the agency review

process since it would at worst be superfluous and redundant of a

decision by the agency to stay de Initial Decision. Peti tioners

also submit that the emergency relief requested may be issued on

the basis of a review of issues t!.at are predcxninatly legal, rather

than factual, in character, because there was no dispute of the facts
~

of this case. Resolution of legal issues is within the expertise of

this Ccurt, and further resort to the agency process will not, and

is not needed to, lend additional focus to the necessity for immediate

injunctive relief. -

Since a final agency order has, in 9ffect, been issued, stay

orders and injunctive relief to restore the previous status quo which

the license has disrupted, may be issued by this Court under 23 USC

Sec. 2349, 5 USC Sec. 705, and Federal Rule of Appellate Procedure 18.

Under 28 USC Sec. 2349(b), this Court may issue interlocutory

injunction to restrain and suspend the authority of the TMI-2 operating

license "pending the final hearing and determination'' of the merits

of a petition for review. Petitioners have submitted, together with

the filing of this brief, a petition to review the issuance of the

operating license. This petition does not seek to upset the licensing

action on its merits because the agency has not yet addressed Petitioners'

appeal to the agency to reverse the Initial Decision on its merits.
.
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Mcwever, this petition to review dces seek fully to reinstate the

previous status quo , by nullifying and staying the license, and by

enjoining the initiation of fission, until all available review on

the merits, in the agency and in the courts, has been completed.

Only by such relief can this Court prevent irreparable injury until

the legality of the licensing action has been resolved.

If this Court were to stay the license pending completion of

agency review alone, without also staying the license until empletion

of any judicial review on the merits which might prove necessary,

Petitioners wculd later find themselves again in the very predicament

they face today. With the fuel already loaded, and especially con-

sidering the possibility that the agency would again wish to foreclose

access to the courts by failing to notify Petitioners of its final

disposition on its merits, there is little doubt that fission would

be initiated before a judicial order for emergency injunctive relief

sought by Petitioners should remain in effect until Petitioners

have had tne opportunity to exhaust all of their available administra-
tive and judicial remedies. Petitioners also recerm:end that this Court

order removal of the fuel from the reactor ccre pending such final

agency and judicial. review on the merits. Petitioners also reques:

that this Court retain jurisdiction over the operational status of

TMI-2, in case judicial review on the merits of the legality of any

agency decision to authorize, or to uphold the authorization of, the

granting of an operating license to TMI-2, becomes necessary.

The initiation of fission and the irreparable injury which wculd

thereby result are iminent. At this late date even a sinale day's

'do JJQ77f
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delav of ememency infunctive relief cculd catase irrevocable and
i
I

f substantial injury.
,

I 28 USC Sec. 2349(b) authorizes this Court to suspend the:- -

:

effectiveness of the operating license on an emergency basis if the

five days' notice required for a hearing for interlocutory injunctive

relief of a final agency decision will r.ot prevent irreparable injury:

When the petitioner makes application for an intar-
|

locutory injunction restraining or suspending the
enforcement, operaticn, or execution of, or setting

!

|
aside, in whole or in part, any order reviewable
under this chapter, at least 5 days' notice of the

|
hearing thereon shall be given to the agency und to
the Attorney General . In a case in which irrecarablei
damce would otherwise resul t Tite peti tioner, tr.e'

. court of acceals mav, on hearina, after reasonable-

|
. . notice to the acency and to the Attornev General,

order a temocrary stav or suscension, in whole or
! in cart, of the coeration of the order of the acancy
i fcr not more than 60 days from the date of tne order

veding the hearing on the application for the:

interlocutory injunction . . . (emphasis added)
!

'
.

The statute thus authorizes this Court to nullify and enjoin the effect

of the license following " reasonable notice" to the NRC and the Attorney

General, and following a " hearing" on the request for such extraordinary
,

rel ief. The reasonable notice required is a period of time shortar

than five days, because only five days' notice is required for issuance

of the less-extraordinary [ relief of an interlocutory injunction.
,

.

Petitioners notified the agency and counsel for the Applicant of their

application for extraordinary injunctive relief by personal hand delivery

of the petition for review and this brief. Such personal delivery occurred

on the same day that the petition for review and this brief were hand

delivered to this Court.
/ 77180 JJ:



@ @
40

..

The statutory language " reasonable notice" must be so construed i,

view of the agency's extraordinary failure to notify Petitioners of

the issuance of the license and in view of the magnitude of the

irreparable injury which even a single day's delay in the issuance of

a temporary restraining order by this Court could cause. Al thougn mill

tailings piles have already been produced in order to provide the fuel

which is ncw being loaded at BI-2, the total raden-222 relateo damage

may still be mitigated by using such fuel in a nuclear facility for

which an operating license has been granted and all administrative and

judicial appeals have been exhausted. Furthermore, initiation of

fission will transfom TMI-2 irrevocably into radioactive waste. See

the attached affidavit. See attached brief of January 30, 1978,

at 45-48.

In detemining the " reasonable notice" required under 28 USC

Sec. 2349(b), it must therefore be rememoered that the impending

frreparable injury involved here concerns both the need to deccmission

TMI-2 at scme future time and the premature deaths which will result

from the ionizing radiation prcduced from the mill tailings piles. See

attached affidavit. The uncontroverted testimony in the record belcw

shows that as mny as one million two hundred thousand people my die

premturely frem cancer from emissions from the mill tailings produced

as a result of obtaining one year's reactor fuel. 2 Imediate emercency

injunctive relief is necessary because the adverse consecuences of

2 0ne year's reactor fuel is now loaded at TMI-2 and is on the verge
of achieving criticality. See attached affidavit. Prior to initiation
of fis: ion at TMI-2, this currsntly loaded fuel could easily be unloaded
for use in another nuclear facility, thereby mitigating the total injury
to the public from mill tailings emissions attributable to TMI-2.

777/
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~'Judicial delay are tmlv enormous, since the irracarable injury includes

initiation of the cublic to continuino releases of raden-222 frem mininc

and millino coerations attributable to TMI-2, leadino ultimately to thet

prema tura death fror, cancer of 1.2 million eersons for each year of
;

fuel used. The damce is continuing and substantial and recuires

i frmediata judicial injunctive relief. Once " criticality" of the fuel
j

f has been reached, a sustained chain reaction will have rendered the

! plant itself increasingly a mass of radioacti > waste, in addition to
t

the enor :mus, continuing, and deadly health effects produced by ionizing:

radiation frcm the mill tailings piles.

If at all possible, this Court must act quickly and prevent

initiation of fission; if not, an imediate injunction must nevertheless,

|
| issue to guarantee that the reactor will be treediately shut down and
:

|
the further production of waste and activation products will cease,

pending final resolution in the agency and the courts of the legality

of the agency's hasty and surreptiticus decision. A chone call enjoinino

coeration of TMI-2 is the utmost and most immedia te necess. i .

One final argument in support of the authority of this Court to

issue the imediate relief requested under the present circumstances

will be mde. The Administrative Precedure Act, 5 USC Sec. 704, states

that final agency action is reviewable in court even if an appeal to

superior agency authority is still pending, where the agency has not

stayed the effect of its initial decision:

Agency acticn made reviewable by st:tute and final agency
action for wnich there is no adequate ramedy in a ccert
are subject to judicial review . . . Except as otherwise
expressly required by statute, agency action otherwise
final is final for the purposes of this section whether
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or not there has been presented or determined an
application for a declaratory order, for any form
of reconsideration, or, unless the agency otherwise
reouires by rules and orovices that tne act1on mean-
wnile is inocerative, for an acceal_ to suoerlor agency
atitno ri ty. (Empnasis acceo).

The NRC regulations state that a licensing action is not inoperative

during pendency of an appeal to superior agency authority. 10 CFR

Sec. 2.764. Under 5 USC Sec. 704, jurisdiction for porposes of
,

staying the NRC licensing action is therefore available.3 Furthermore,

5 USC Sec. 705 states that courts reviewing agency action under the~

Ad:sinistrative Precedure Act may stay agency action:

On such conditions as may be required and to the
extent necessary to prevent. irreparable injury, the
reviewing court . . . may issue all necessary and
accrocriate crocess to postpone the effective date
of an agency action or to preserve status er rights
pending conclusion of the review proceedings. (Empha-
sis added). ,

.

.The question remining is whether 5 USC 704 and 705 provide for review

which is only available in the U.S. District Court, compam Federal

Rule of Civil Procedure 65, or whether exclusive juri: diction ovi r
-

such requests is at the Circui t Court level . -

;
-

Petitioners submit that Congress deterni.,ed that jurisdiction over

requests for emergency injunctive relief of the type requested here is

exclusively available in the U.S. Courts of Appeal. 28 USC Sec, 2342(4)

s ta tet that the jurisdiction of this Court over final orders of the

Cora1ssion is exclusive. Under 5 USC Sec. 704 and 705, injunctive relief

is available in scme judicial forum. If agency orders which in effect

3 The APA is applicable to review of the NRC action because of
42 USC Sec. 2231. ,
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constitute a final order but wnich in actuality precede final agency

determinatien of the need fer a stay are not viewed as " final orders"

reviewable under 28 USC Sec. 2342(4), and are therefore only reviewable

in the U.S. ' District Ccurt pursuant to 5 USC Sec. 704 a.nd 705, th(

Congressionah purpose in granting jurisdiction over final Commission

orders to this Court would be defeated whenever the agency determined

to act with finality before processing requests for a stay of its

decision.

By placing review over final NRC orders in the U.S. Court of
'

Appeals, 28 USC Sec. 2342(4) exhibits a preference for judicial review

in this Court of the premature and illegal issuance of a THI-2 operating

hhere is no need to produce an evidentiary record of the typelicense.

that cculd nest easily be compiled at the District Court level. Further-

n;re, this Court has been developing expertise in the field of nuclear

regulation as a consequence of the many petitions for review which have

been presented to it under 28 USC Sec. 2342(4). Similarly, 5 USC Sec. 703

states that "the form of proceeding for judicial review is the special

statutory review proceeding relevant to the subject matter in a court

specified by statute." This Cotrt is therefore a proper forum for

granting the emergency relief which Petitioners have requested.

'etitioners note that 28 USC Sec. 2349(b) authorizes this Court

to issue emergency injunctive relief "on hearing, after reasonable notice

to the agency and to the Attorney General." By contrast, 5 USC Sec. 705

authorizes this Court to issue "all necessary and accroariate precess to

post;one the effective data of an agency action or to preserve status

or rights pending conclusion of the review proceedings" (en:hasis added).
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Petitioners submit that reasonable notice and a hearing are not a

prerequisite to the issuance of the emergency relief requestad, under

5 USC Sec. 705. In order tu prevent irreparable injury, Petitioners

therefore request that tnis Court act pursuant to 5 USC Sec. 705, if

such would obviate the need for further reasonable notice and a hearing.

Such an interpretation of 5 USC Sec. 705 is consistent with the public

interest in preventing unnecessary and substantial irreparable injury,

and emergency injunctive relief under 5 USC Sec. 705 would only be

necessary until reasonable or five days' notice could be provided

under 28 USC 234g(b). If this Court is unable to grant such emergency

relief under 5 USC Sec. 705, Petitioners then request that immediate

emergency relief be granted "on hearing, after reasonable notice to

the agency and to the Attorney General," pursuant to 28 USC Sec. 2349(b).

Petitioners also suggest that an g parte hearing would be an

appropriate way to ccmply with the hearing requirement of 23 USC

Section 2349(b), in the event that counsel for the Applicant or the

agency or both were not able to attend a hearing scheduled at the very

earliest convenience of this Court.
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!IV. CONCLUSICN: THE EMERGENCY AND MORE PERMANENT
INJUNCTIVC RELIEF REQUESTED

For.' the foregoing reason, the Court must grant imediate emergency

injunctive relief to stay, nullify, :nd void the TMI-2 operating license.'

Such emer6ency relief should be cranted in the first instance in the form

of a telephone call conveyinc the terns of the order to the United States
9

Nuclear Reculatory Corrnission, because at this late date a single day

or even one hour's delav in obtainino such emercency relief could initiate

substantial and continuina irrecarable injury.

The emergency injunctive court order must prohibit, enjoin, and. ~

restrain any and all activities at TMI-2 which would tend to lead to

the intentional initiition of criticality of the loaded fuel or which

would pennit the possibility of accidental initiation if a sustained

chain reac' tion has not yet occurred. If, however; a sustained chain

reaction or criticality has already occurred, the emergency injunctive

ccart Wer must require the immediate shutting dcwn of TMI-2, including

the imeciate cessation of any sustained chain reactions, and must pro-

hibit, enjoin, and restrain any and all activities which would tend to

result in the further production of radioactive waste and activation

products .

The emergency injunctive. order must also require the immediate

unloading of the fuel at TMI-2. The importance of requiring the un-
:

loading of the fuel cannot be overeghasi::ed. This unloading is crucial

in order to prevent the a$cidental or intentional initiation of criti-

cality or, in the event that criticality has already oce.urred, in order

to guarantee that no further irreparable injury and damage will occur.

777f
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Tne emergency injunctive court order should be issueb imediately

pursuant to 5 USC Section 705, if such authority would obviate the need

for reasonable notice to other parties, or if such authority wculd

obviate the need for a prior hearing, as a prerequisite to ine issuance

of the requested innediate emergency injunctive relief by this Court.

If this Court is unable to grant such relief under 5 USC Section

705, Petitioners then request that the emergency relief requested be

gr;nted as soon as possible pursuant to whichever authority will provide

a basis for such relief, including but not limited to the authority of

28 USC Section 2349(b) to issue such emergency relief "on hearing, after

reasonable notice to the agency and to the Attorney General." See

Section III of this brief above.
'

The emergency injunctive orcer must remain in effect and nust

continue to be renewed, until this Court has issued an interlocutory in-

junctive order continuing the status quo that the einergency order

reins ta ted .

The interlocutory injunctive order must remain in effect until

ccmpletion of any and all available administrative and judicial pro-

cesses for obtaining review cn the merits of the legality of the Init: 11

Decision of Decenter 19, 1977, and of any and all other orders, decisions,

or actions of the Nuclear Regulatory Com.ission or any of its agents,

which orders, decisiens, or actions purport to authorize the granting

of an operating license to TMI-2.

Both the emergemy and intariccutory injunctive orders must

prohibit, enjcin, and restrain the reloading of the fuel at THI4

until cencletion of all available administrative and judicial processes
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fo,' obt$1ning review on the marits of :he legality of the Initial
all other orders, decisions,Decision of Decenter 19,1s77, and of an;

or acticns of the Nuclear Regulatory Comission er any of its agents,

which orders, decisions, or actions purport to authorize the granting

of any operating license to TMI-2.

The intericcutory injunctive order should be issued pursuant to

whichever authority the Court believes is best adapted to preventing the

irreparable injury or addi tional irreparable injury which Peti tioners

protest, including but not limited to the authority of 28 l'O Section

2349(b) and 5 USC Section 705.
Petitioners also request that this Court retain jurisdiction over

the operational status of TMI-2, in case judicial review on the merits

of the legality of an agency decision to authorize, or to uphold th

authrization of, the granting of an operating license to TNI-2, beccmes

necessary.

Petitioners reside within five hcurs driving disthnce of '4ashington,

Petitio.1ers request that they be given actual notice of at i zastD.C.

six hours prior to any hearing which the: .et might hold to verify

the need a.u immediacy of the extraordinary i,vinctive relief that

Petitioners have requested. Petitioners note parenthetically that Section

III of this brief argues, in part, that a hearing is. not a prerequisite to

the issuance of emergency relief, and that an el parte hearing might also

Petitioners are willing to attend any such hearings beforesuffice.

this Court at any time during any of the seven days of the week,

including, but not limited to, weekends and evenings,
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For purposes of assuring both that the fuel is immediately

remved frem the reactor core and that Petitieners are guaranteed

t[eir rights to full judicial review on the merits before irreparable

injury, or additional irreparable injury, is allowed to accur, the

remaining administrative remedies are totally inadequate; therefore,

innediate injunctive relief from this Ccurt must issue. Counsel for

the government or the Applicant may attemot to claim that this appeal

is premature since as of this date the Comission still has not acted

on Petitioners' pending request for a stay. In reality, the date is

extremely late. Fuel loading has been completely, and only the final

precriticality testing remains to be done. The Applicant has its

license to operate in hand.
.

At this extremely late date, therefore, it would be highly unlikely
_

that the Comission, having already granted the license to operate,

would now stay its cwn licensing action. It would be even mre imprcbable

for the Comission to order removal of the loaded fuel frem the cere. And

it is utterly inconceivable that the Ccmission would order the continu-

ation of both of these remedies necessary to the Petitioners' interests

until final disposition of the merits of the licensing action by the

Commission and in the courts. Yet, all such relief is an essential

prerequisS crevent the illegally authorized irreparable injury
'

which 1: e ding and which Petitioners protest. If a determination

is to be ma:e that the plant cannot be operated legally, then it is vital

that this (etermination be mde before the reactor goes cri tical . If

the Ccmis ; ion were actually comitted to an objective and gcod faith

review of :he problems inherent in the licensing action, its subordinate

agents would have known better than to ccnduct their review of the
{6 )kO,
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the licensing proposal by fraud, extreme bias, and callous disregard

for the Comission's statutory obligations.

The urgency of th Petitieners' appeal to this Court is solely

attributable to the Comission's incredible and prejudicial failure

to notify Petitioners of its issuance of the operating license on

February 8,1978. Under these circumstances, Peti tioners have been

forced to appeal to this Court, which provides the last remaining

forum for obtaining relief. The blade of the guillotine is descencing

rapidly; only this Court can grant the stay Petiticners seek.

Thus, regardless of the authority upon which the Court grants

imediate emergency injunctive relief, Petitieners urge strongly that

such relief issue as soon as is possible.

Respectfully submitted,

~ . , _/c w ;.

Chauncey Kepfird
Representa tive of Pati tioners

York Comittee for a Cafe
Environment and Ci tizens for a
Safe Environment

433 Orlando Avenue
State College, Pa. 16801
(814) 237-3900

Cated this 7 th day of February,1978.

7 'A 1/
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ATTACHMENTS

.

A. Affidavit, with Statement of Qualifications, of
- Dr. William A. Lochstet (6 pages, with attachments)

B. Selected Portions of the Transcript of the Evidentiary
Hearing for an Operating License for ihree Mile Island,
Unit 2, Pertaining to Dr. Reginald L. Gotchy's Testimcny
( 11 pages)

C. Health Effects Comparison for Coal and Nuclear Power:
Three Mile Island, Unit 2, Testimony of Dr. Chauncey R.
Kepford, July 5,1977 (8 pages)

D. Memorandum of Dr. Walter Jordan, Atomic Safety and Licensing
"Board Panel, Septenter 21, 1977 (10 pages)

E. Memorandum and Order, Atomic Safety and Licensing Appeal
Board, ALA8-456, January 27, 1918 (11 pages)

F. Intervenors'Brief in Support of Exceptions to the Initial
'

Decision, Datec Decemcer 19, 1977, Dated January 30, 1978
(57 pages, with attachments)

G. Intervenors' Appeal to the Commission for a Stay of the
Initial Decision, February 8,1978 (10 pages)

H. Nuclear Regulatory Ccamission News Release Announcing
Issuance of an Operating License for Three Mile Island,
Unit 2, Dated February 10, 1978, in Issuance for Week
Ending February 14, 1978 (2 pages)

I. Telegrams to the Nuclear Regulatory Ccanission from
Intervenors (2 pages)

J. Intervenors' Letter ,to the Commision, Dated February 18,
1978(5pages)
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COMMONWEALTH OF' PENNSYLVANIA
'

3s.,

Ccunty of Centre

On thG 23 day of Feb mary a, p, a 78

personauy appeared before me, Jean B. Ra.Ms , a Nota:~7 M1Lc

in and for the aforesand County nnd Sta 2 guty

authorned to administer oaths, 'dL11Lan A 1cchstet

who being d:dy SMC M according to late,,

doth depose and say I have prepared the attac"ed state::ent en selected aspects _.

.-

icnising radiation, the nuclear fuel cycle, and initial criticality of a

cecnercial nuclear power reactor. A state =ent of =7 professicrd qualifica-
I
! tiens is attached. The statements contained herein are true and correct to
i

the best of ny knowledge and belief.

__

Sm to and subscribed before me, this \
,

, V,- 2 &, -

. _ , o

Vj 22 day of r ebma:7
- -

'
A. D.19 70
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.

AmCasi4College of Science
Depermera of PMm

William A. Lechstet
Assistant Professor of Physics, The Pe ..isylvania State University

Educa tion:

B.S. Physics, University of Rochester,1957
M.A. Pathematics, University of Rochester,1960
Ph.D. Physics, University of Pennsylvania,1965

1957-58 Graduate Research Assistant, Computer Center,
University of Rochester

1959-61 Graduate Teaching Assistant, University of Pennsylvania
1961-65 Graduate Research ' Assistant, University of Pennsylvania,

Research with Tandem Van de Graaff Accelerator
1955-65 Instructor, Physics Cepartment, The Pennsylvania State

University, Rese. arch with Van de Graaff Accelerator
1966- Assistant Profr:ssor of Physics, The Pennsylvania State

.
University, Research with Van de G; aaff Accelerator
(until 1973) - -

'Publica tions:

12 11
C(7,n) C Giant Resonance with Gamma Rays. William A. Lcchstet

and William E. Stephens. Phys. Rev. 141 (1966) 1C02

Inexpensive, Medium Performance Scaler. P.D. Georgopulos and
W.A. Lochstet. Bull. Am. Phys. Soc. 134,/1969) 532

15 13 (3He,n)l50 Reaction.CThe Le~vels of 0 Cbserved in the
H.F. Hinderliter and W. A. Lochstet. Nucl. Phys. A163 (1971)661
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P.D.Georgopulos, W.A. Lochstet and E. Sleuler. Nucl. Phys. A183
(1972) 625
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Radioactivity is a property of certain isotopes of elements

by wtiich the nucleus will spontaneously emit a high-energy particle,

cr a ray, or both. The radioactivity of each isotope has

unique characteristics, such as the rate at which particles and

electromagnetic rays are emitted, called the decay rate, and the

kind and energy, or energy distribution, of particles or electromag-

netic rays, or both.

The decay rate is usually described by a quantity called the

"hal f-l i fe ." This is the time required for one-half of the nuclei

in a given quantity of a single isotope to undergo radioactive decay.

The next half-life will reduce the quantity by one-half again, resulting

in one-quarter of the initial quantity 3 and so on. Half-lives can

range frem small fractions .of a second to billions of years.

The particles and rays emitted during radioactive decay cassess

energy greater than any chemical bond holding any form of rratter

togetner. As a result, when these emissions interact with matter,

chemical damage and broken chemical bonds are the inevitable result.

Thes* particles and rays are referred to collectively as "icnizing

radiation" because their large energies allow them to eject electrens

from at:ms and rnolecules, thereby ionizing them.

If the particles or rays emitted during radioactive decay

travel through living tissue, the molecules which make up that tissue

are damaged. In the case of hunun beings, .his damage can manifest

itself, foilewing latency periods, as an ircreased rate of mtations,

cancer, or leukemia.

Ob 3bb
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One source of exposure of people to the emissions of radioactive

decay is the uranium which is mined to fuel nuclear reactors. Of

interest here is the major c:,stituent, the isotoce uranium-238. This
_

isotope decays by sever:1 steps to lead-206. The first several steps

of this decay are: uranium-238, thorium-234, protactinium-234,

uranium-234, thort n-230, radium-226, raden-222, polonium-218, lead-214

and so on. One of these decay products, raden-222. is a gas, and has a

half-life of 3.8 days. If the radan is formed deep underground, the

gas begins to migrate upward tcward the surface. However, if the

migration is slow, or the distance is large, nuch of the radon-222 will

have decayed before it reaches the surface. In this case, the resulting

,
polonium-218 is trapped near its point of formation. If the radon is

forned near the surface and.can escape into the air, it can decay

there and the resulting poloniam-218 or its decay products can be in-

haled as particulates, cr enter the food chain.

Uranium occurs primarily in veins of relatively low-grade are in

tne western states of the United States. These occur mostly in deposits

greater than one hundred feet below the surface. I Af ter mining, the

are is taken to a mill where 90% to 96% of the uranium 'is extracted.

What remains with the other components of the ore is 4% to 10% of
s

the uranium and essentially all of the thorium-230, in what are called

the " mill tailings." The ultimate decay of this thorium to raden-222

is governed by the 80,000-year half-life of thoritzn-230. The uranium-238

similarly follows its natural decay thrcugh raden-222 with a time scale

deternined by its 4.5 billion year half-life. Ob 7/-it/
~

1

U.S. Senate, Cecinittee on Energy and Natural Rescurces, Petroleum
Industry Involvercat in Alternative Sources _of Energy, ir!', pp. 243, 246,
249.



s

3
-

..

Because the original cre deposits were far underground, very

little, if any, of the resulting raden-222, or its decay product;

could ever reach the surface or the air, or the fcod chain. However,

once the ere has been mined and processed, uranium mill tailings are

normally placed in piles above the surface, from which significant

quantities of raden-222 can diffuse into the air for a long time into

the future.

The uranium extracted frem the ore at the mill is further pro-

cessed and then taken to an enrichment plant. Here the concentration
,

of the minor isotope, uranium-235, .is increased from the .7% fcund in

nature to about 3% required for commercial reactor fuel. This increase

is accomplished by a separation process, which results in a second

output stream of less than .7% enrichment. The high enrichment output

stream is processed into a suitable chemical form and fabricated into

fuel for nuclear reactors.

The uranium-238 contained in this fuel will, by present policy,

be buried deep underground with the nigh-1; el radioactive wastes

from the operation of tne reactor. This deep burial will prevent the

release of the resulting radon-222 to the 3enosphere.

The major portion of the uraniunw238 is contained in the lower

enrichrent, or " depleted" (that is, depletad in uranium-235) stream

fran the enrichment plant. Since this is the major portion of the

uranium-238 mined to operate a reactor, it represents the largest

potential sour e for radon-222. At present this materiar is being

stored in steel containers.

h? 0!
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In the nonnal sequence of events, once fi:el is placed i.'to a

reactor, it remains there until it is " burned out." During the

operation of the reactor, the uranium-235 in the fuel undergoes fission,

or splits to form fission products, and releases neutrons. Many of

these fission products, such as strontium-90, iodine-131 and casium-137,

are radioactive and represent a sey.re health hazard. The formation

of these large quantities of fission products is associated with the

onset of the chain reaction when the reactor goes " critical." Prior

to this event, the fuel could easily be removed frcm the reactor,

being relatively harmless to handle, and used as fuel in another

reac tor. When a reactor goes critical, a beildup of radioactive

,
fission products comences which makes the fuel lethal to handle

without remote control equipment. This condition makes inspection

or correction of any possible damage in the reactor internals or to

the fuel very difficul t.

The chain reaction in the reacter releases neutrons. Scme of

the neutrons released in the chain reaction are respcr,1ble for the

continuing of the chain reaction; others, however, are absorbed by

structural componeats, such as the reactor pressure vessel . This

causes the fonn tion of activation products such as radioactive

cobal t-60, nickel-59, and nicbium-94 throughout components of the

2
Half-liYe' are: cobalt-60, 5.25 years; nickel-59, 750,000 years,

and ninblum-94, 50,000 years.

8() 3N
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reactor. The formation of these materials begins when the reactor

goes cri tical . Before the reactor goes critical, the ccmponents are

non-radioactive and can be salvaged is ordinary metal . Af ter the

reactor has gone critical and these activation products have formed,

then these compcnents are radioactive waste and are a health and

safety hazard. The extent of the hazard depends on the specific ~

quantities of radioactive materials present.

These quantities of radioactive materials increase in general

with the pcwer level of operation of the reactor and the length of

time of cperation at any given power level. Thus, the plant becomes

increasingly radioactive the more it is used. This also applies ini-

tially to the fuel . Under normal practice, once criticality is

achieved, the reactor is operated at a very low pcwar level (or rate

of fission) fcr some time while operating parameters are measured

and checked. If the operation is according to design expectations,

then the pcwer level is increased, and operation is again checked. .i

this way, the power level is s1 wly increased to its naximum value.

During this process there is nc specific point at which the plant

suddenly ceases being not ha:ardously radioactiv a and becomes clearly

dangerous . Thus, the singular, clearly definable pcint of demarcation

is that of the initial criticality. At that point the buildup of

radioactivity begins, and will only be increased by subsequent operations.

Irreparable injury to a population results from increased ex-

posures to ionizing radiation. Incremental exposures are attributable

to rcutine emissions frcm an operating reactor. In addi tion, persons

S6 E0-
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residing in the vicinity of a reacter, or their descendants, will be

subjected to any additional increases in radiation asscciated with de-

comissioning of a radioactive facility at the conclusion of its

operational life.

Ccamit:nent of a particular reactor to operate means that menters

of the general population will be exposed to increased amounts of

radon-222 and its daughter products, in the air and throegh the food

chain, as a direct result of the operation of those facilities

associated with the reactor's fuel cycle. Exposure may take place

during the operattonal life of the reactor. But radon-222 will go on

being emitted into the environment for billions of years into the future

from the radioactive decay of thorium-230 and uranium-238 in mill

tr.ilings or from sources of depleted uranium. At the present time

practices and regulations governing uranium mill tailings do not prevent

these releases of radon-222 and its radioactive daughters. No permanent

method of preventing them has yet been preposed.

These radiation exposures may be expressed in terms of incremental

increase in the risk to an individual of contracting cancer or leukemia

or of producing defective children. It should be emphasized that the

operation of the reactor and its fuel cycle activities are the scurce of

the carcinogenic and mutagenic agent -- ionizing radiation -- that wil'

be responsible for these subsequent damages. Tnese are irreparable

injuries.

9 C; \i
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ATTACHMENT B

Selected oortions of the Transcript of
the Evidenti..ry Hearing for an Operating License

fer ihree Mile Island, Unit 2
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) MR. CHANDLER: Boforo making the witness availablea

for cross, Mr. Chairnan, I would ask, if I say, just a couple2

3 of questions on direct.

h 4 MR. LINENBERGER: Mr. Chandler, just a couple of

5 clarifying questions hare before va got underway.
.

6 Is it your intent that this corrected vertica bo

7 incorporated in t= day's transcript?,

,

!8 MR. CHANDLER: I believe that it would ho beneficial
if indeed we did incorporate this copy in the tranceript.9 I

understand and recognize that on May 21 Dr. Gotchy's testi:acnyto

it has previously bcon incorporated. It does not include the
12 fcotnoto, the second footnote, and the two changes that Dr.

13 Gotchy just r.ade will not appear in the t !anscript at that
14 point.

15 I think for convenience, therefore, it would bo

16 beneficial to have it incorporated - this point in tine. It

17 will also be at the sa=a place whero the creas-im4"ation
|

12 contained.18j

gg MR. LIM 23 BERG 22: Well, this i<3 the N im an's

2t decision, on that point.

21 I had a soo nd question. The title designates

22 this an supple:nental testimony. In what conte:tt is the?

i

k 23 word "supplenntal' used7

g 3 HR. CHANDL33: There is sone discussion, sir, of

3 the coal and nuclea:. fuela alternatives contained in the final
,

8O JJJ
/ 7 I 'Zi
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1 Environ = ental State:ent and supplement thereto for Thw Mile

_

2 Island. This tes*dmony is supplemental to the discussion that

3 is already contained in the Final Environnontal Statcrent,

4 and is prepared and sponcared at the direction of the Appeal

5 Board in the Hartsville dcoisien, ALAD-367.
.

6 MR. LINE:13ERGER: Is it the Staff's position,

'
7 then, that the Three Mile Island PES is to be further

8 ccdified by the incorpcration of this tes*dnony?
.

9 MR. N DLER: Yes, sir, it is.

10 MR. LINE:IDERGER: Yaank you.

11 NRHAN LUTON: Do you have sc=s direct examina- 'f

,

12 I tion?

13 MR. CHANDLER: Yes, thank you.
!

14 BY MR. N DLER: I

15 Q Dr. Gotchy, on page 2 of your testimony, the

I

16 second full parsgraph, second sentence, you've indicated thal ;,
u

17 || the pracise of the estimated total body population dose is

!8|
'

I
E MO, particularly GZSMO I dc<n2=ent, utilizing thrs uranion 6

19! only recycle cption.
'

20 L In view of tho fact that the C3SMO proceeding

has been postponed indafinitaly, and tho Aiu.inistration haa3*3
i

y announced its intention. to defer its involvacont in reprocos-

sing for seco period, is the pre =ise of uranic:a recycle cnlyg,
I

y; . still a valiA assu=ptica to use?

A It would appaar not to bo at this time. However,g,
L

e 7 iA
O J J 'i
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I asses:rsont total body and lung.

2
j gn, L1;;ENBERGER: 7 cm all nuclir'e't?

'

3 THE WITNESS: Toa, sir.,

b 4 37 DR. KEPFC2D:
'

5 Q Going back to the uranium mill M 14_gs piles,
6 raden-222, I understand, koeps eing out of thoso pilaa .
7 A Yes, sir.

,

8 Q Where does it ecna frcs?

9 A . t comes frcm the decay of radiu::2-226, which, in
'

to turn, ccman frcza the decay of thorium-230.

11 Q Radon-222 bas a fairly ahc.-t half lito, does it

, | 12 not?

Q 13 A Yes, sir, it's about 3-1/2 days.

14 Q Rado=-226 is considarably lcugar7

53 A Radit=t-2267

16 Q F.adium-226.

17 A 2t's several thousand years. I don' t know the

18 h e E lifa.

t9 ' O I*'- Mixteen hundrsd and t:ronty-scaza.
.

20 A Ihat sounds right.

21 Q Ecv about thoriin-2307
'

22 A That's abcut an 80,000 yesar half life.

$
23 Q So then, ftec'hy, as far as emissions go,

y the precursc: of rh222 wettid have esses +M1y an 80,000

25 year half life?
g 7g5

.1
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I A That's correct. .

'

2
O Aftar the 40 year - well, as I roca11 your

.

;

i
3

earlier testi tony when we were talking about this 50-year,

I 4
deso cecnitnent =adel, that was a one-year exposura?

5 A Wo calculate it on a per year basis, but then
6 intagrato it over the 26-year period.
7 Q Integrate it over the 26-year period?

I

8' A Yes,

9 Q
Where in this tzdalo are the raden emisaicns

10 censidered beyond *ht period?
11 A They're not. Thoy're not cenaldered beyond the
12

period reprec enting 40 years - it's an average - beyond
13

the 26-year period and the 40-year environ = ental dose
14

cc==itnant for each of those 26 years, and then calculatad
15 for 50 years beyond that.

16 It's a triple integration.
17 Q Ckay. Whatever that represents, that will
18 ta =inato at sc:Mr given data in the futcro, that pariod of
19 integration?

20 A yes. The period, assentially, that we're

considering, we'ra talking here about a 40-year envd.roental21

'
22 dose cc= nit =ent.

23 Q Cn m nncing when and ending when?

24 A Woll, this is a 40--year environmental dose I
i

25 1

cca=it= ant per ysar, or per point in gigavatt years of bO J39'
/ 7 i~

.
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I olectricity producticn. It's broken down in that canner.
I 2 It represento an annual release, if you like,

3|I integrated forward in the envircr.=cnt for 40 years, and
4 considering populatic:2 dose during each of those 40 years,
5 allowing for re=cval mechanisms 1.2 some escos, and radioactivo
6 decay in all cases.

7 Q What population did you assu=c? Did you ass--a.

!8 the ss=o uniform population density throughout that forward,
i
i

; 9 integration period, g,oing back to the 7.5 persons por square
l

10 mile in the west and 160 in the eact?
; 11 A Did wo assu=a the cost in populatien?
i

! 12 Q Yes.

13 A Yes. The pcpulation, I believo, that was used
14 was the projected Bureau of Consus estimate of the total

'
15 population in the U. S. in the year 2000

,;

16 Let me explsin sc=othing hare that may help I,

,

17 you.
:

! 13 The 7.5 pe_'~.scas per squara milo really doesn'ti

!

m ia much differenco, because of the way the populatics
'

19
i
i

density grevs as you progress castwa:,~d from the arcas stcra20
I i
t
'

21 the uranium is ninad and railled.

22 Most of the population dose, in fact, cecas -

a good bit of it comes frcn the midwest due to deposition of23

a the laad-210 and its daughtars in coraals.
! , 25 M d'l), y iy acoS zing 3 t the g trpj, plains

B t. N s R e a.y a s ,, yj
,
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1

statas produce a Isrga quantity -- a large .ucunt of the total
2

cereal production in the United States, and that this cereal,

indeed, is not consuzcd within the population exposed, the3

L

Staff calculated the uptaka in carcals, and then calculated4
'

.

the population dese resulting frca expert of that grain to the5

.

!6 rest of the United States. And that's where the major doce I
-

i
contribution comes from, is fren the food pathways, and largely7

t

C
t

through the cereal path fren tha midwest.8

9 Q Okay. I'd like to go back now. h period under
,

conshation in EM a"M in the year 2000, is that right?10

g; Is that correct?

12 A As far as the growth scenario, yes. But -ma er,

the enWmntal dose cc= nit =ent goes 40 years beyond that.13

'

34 Q You then integrato 40 years ahead?

15 A In essence, yes. Tho last year, the year 2000

releases ara integrated 40 years into the future.16

|
17 Q ODY *

18 A h edutal behap.cr. i

,

19 Q Chay. Does tha emission of raden-22. stop with i
'

20 the year 20007 !
I

.

. :

77 A No, it doesn't.,

.
.

g . Q Dces it scop in the year 20407
A No, it does no t ..

2

Q Ecw 1cus decs it go on?,.

A In the case of tailings piles - new, in the case I
,,

a

Ii ,
i 3 00l

,
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vel 10
1 of minos the e=a:.ations cease when the =ines cease operatien.
2 Tney close ' the:n up, because the mines ara pumping radon fr=:

j2

- 3 the interic of the mine, the idea being to reduce the !

N 4 concentrations to =iners, to reduce their health ha:ard.
5 So in a sense vo're pu= ping radoc out of theco
6 m4 nas to the at=osphere. So thoce, which account for, na

7 we estimata, scnathing on the order of 84 percent of the
8 dose during this period, cease at the ti=e the mines step
9 operating.

10 With regard to =111 tailings, the thorium-230,

which is unsupported by any additional uranium in the tailingst1

12 pila, will decay out with an 80,000 year half life. So that

it, would take sc=othing on the order of a million years for13

the thorit=2-230 to essentially completaly decay away.14
,

15 Q Would it be correct to say, than, that the doso

16 Fit =ont calculated - the dose calculated, or the health i

,

17 effects - let's say the health effects calculated in Table

la would reprocer.3 a ra*U amall portion of -- wouldta

19 represent an effect on a very small portion of the raden-222

co=mitted as a result of the operation of this plant20

.

21 A Of everything else stnyod the sa=wa, namely that

22 there vere no changos in, for e-'71a, cura for cancer for

23 the next million years, and that the population did in fact
.'

u centinue to grew ~ or even stayed stable, but didn't M iw -
'

25 that these assess:csts-and I'm sura you'ra probably avsra
!
.

O

<
.
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S @
1 of Dr. Pohl's assessment, Dr. Pohl frc= Corncli University--
2 would, integrating ncv, we're talking about in this case you '

3 assu=e a stable Wrld population and integrated over 80,000 I
.

4 years, one half-life of thoriun-230.
'

5 Now, this is integrating roughly over a trillica j
f

6 people. And as I recall, he calcula t:cd several thousa.nd i
'

7 excess deaths associated w '.th aden. If it's per .d.tted to
j

l8 e=ansta frem these tallings piles for that 00,000 year pericd,
,

i i

and if there is no cure for any cancer in that tine, you can9
i i
l i

fC project several thousand orcoss deaths, which is censiderably I

,

larger than wo would project for the period that vo'ra talking '11 ,

12 about hara.

13 Q Dr. Gotchy, when you nentioned there vera several

thousand offects, was that offects total, or effects per year,14

if one carried out this essentially millien-year operation?15 ,

16- A That was, as I recall, por . . . I don't re:all,
in tra of per annual fuel 1cading, or per reacter year.17

Is They're pratt;y close. I could check, if you likn.
,

19 Q I would appreciate it.
-

20 (Pause.)

21 A I just recalled I don't have that with no. I had j
i

!it yesterday, but I forgot to bring it. We're in the procesa i
22 i

I

!of znving =f offico, and I'n having a hard tira finding23
.

24 anytning these days.
I

I
25 , I'm scrry. I don' t have it bero with =o.

i g 002 es 903e us
,

,

'
,1
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3a ebl I |,L Q Uell, Dr. Gotchy, in part bath Staf f's andu .

:2 Applicants' objecticas to the admissibility of tha :ntar-
3 i.

., venors' profiled tseti=cny here seen.cd to relata -- perhaps '

,liQ 4 I deceribs it inccrrectly bui: it c2emed to ralsta *.o vaines *

I

5)I in that tos'd ~"y cnd ccttained in Table 2 in which three
.U

| 6! different sourc,.s of radon-222 ti3:e liatad and three dd- !'

n
's

?

7 (1 farent curie activities - e::cnac ce, curia prcductions sro j
s

,

P 3

8j attributed to thoso three differ 2nt accrces. |
" ,
,. ,

9il
N

Now ara you in a posiclon not to speculate or to
10 guess but to technically determina and defan.2 your an ver

,.-

11! with respect to the follotting:
i
* ,

12 Arc those taluas in Table 2 more igprcpriatcly
I ,

T3 / asscciated with the 73 curies appearing in the body of Tablo
'

e

S-3 or =cro appr:griately associated with the 4000 curies14 t

-|
15 i in Footnoto 5 to Table S-3, nene of the above, or is it ''

1
.

is d i==aturial? ~
<

9
i

,

17 . I give you three options fcr answer thsre.
p .

i

18 |I I guers =y fir:0 i- zUnatica vculd be to say it's |

.

A
;

7,9 ] i==sterial. But I reecgniza if you take either 75 curies
t
'

i
i

goj a year er 4000 curies a year and nultiply it by sc=st-Mag |
<

f.
,.

21 j cn the order of 10 to 100 billion years you'ra going to get ji .

22 " a lot of curice.
.

7

-I Ind the 9uestien ic ~ And I think that theseu ,

:
.

- . .i numbers vcold probc.bly be correct, but this reprassnts thee. ;

1

gj decay of tall ths urani==-23C. It m uld be accompa. tied, I' ir7 nn?
t 0/ UUJ |

.

, ,
,

I
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, i

eb2 I j should say by the dec.3y of all urc".ium-223 ir. the wcrid thich
i

|I
,

2 '

is- We're talking about a pcried hert thec's an cruer er
1

3 =agnitude leng' than the age c2 the vr_iverso, cc I don't '

4 think it la :sc._ly a mczningful nt-bar.>

t

5' Q chny,
.

L1 ;

6i F

;ut new I think you gave =a tro bas 00 for ac~ing
,

_

'
i7 that it's not ccaningful. One vac thu time element. Ckay,

'
'

'

;8
let's set acide the time alement for the ccmant. That has 1

9
'

its evn specici censiderationa. !
'

' '

i
10 | But the other thing you acid van that it's asce- 1

'
I !

11 cisted v:'.th the d eny of all the cranium-238 it the world.
'.12 f New if I read this ' timony correctly -- and I will ecce
,

is back and cuastion Dr. Kopford later en t'21s. But if I read h
t

thin testimeny cormetly it's not all in the world but only14

,

g that associated cit 1 TMI-3 f15
i

i !
16 A That's correct. I meant it would be-- At the

'l [
'

sc=a time this was occurr'.ng all the rest of the urani=2 in17
'

,

te the world suuld be dscayed, -
i

i

tg j Q Oh, =urely, I

,

,

i

| i29 A - because you'ra integrati.ng over infinity. !
'
.

21 Q Suro. Chay, .

22 || So your primary basis then for ocying that the
! I

h
23 p ansyc: to my questica was none of the above but i=aterial,

!.

24 ' : elates explicitly tc the langth of tims over which ana

25 L integrates thiJ rather than the starting vtico? Is that whatt

1.
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n e e |c33 7y yoc*re tel2.tng nai
.o.

2 A Te5. I think whac he has 72 t. :.crs-- I ccn'': "r e-
'. l.

.

,1 with these nt be: m I can cc:r.a u r. uiYi c..rresireto17 2h m4
.i

..

4 j!
rara =c.bers. If I i.itegrale e'icr infinity thaca ars St

d '

t

5' curies produced. The only quection in s htt ycu c'o with th :
,

,

6) nu= der, * '

.i

7 .ti Q Peace, mace. I W u c ly in:uiring wha her m
! 1, ,1

8 II not you had a g:scrsl with thec numbers, noi what ycu do with
'

i
,

9 ,.! the:n. .':
I

I
.

10 l, Ckey. I

*

a i
is

11 MR. LOC:22RGE2: Mr. Chai nnn, I think thct cr.- |
I3

12 4,i plates cll the questions I have fer Dr. G:tch- de ' cave ,$4q
:: I

f3 4 seme for Dr. Ke: ford. !
!!

~

}D 4h C2 aim:35 LITTCN: All right. :
!i [i.

13 j,, It hns be m noria than an hour and a half. We'd
i

13 ! better race:s for cbout 15 minctos, after which va'll return
i

Y
17 .|

and anh a couple cf c.uesticas of Dr. Ic.o!ard.
'-

1

18 {.9ecCS S . ) I

a

13 I| CTJ'.iMA~; LI7:Cl?: We 'll continca *:cw with sc::se j
l'

20 |l questions for Cr. Kopford.
(

'

21 BY M2 LIZEDIBEEUEP:

I'
22 C Dr. Kepford, en page 1 of your tanti= cay ycu = ne

.i
6

1,
.i .

Q) 23 refarances to four tins pari:d2 listad in rabia 1, c: at |
p !

3 ji least I seen to 1.ntarpret the entnts o.; paga 1 that vay. !

}!
.

i

.- !i I would like you t.o explain to =c, pisasa, sir, with reference ;-o
i(

S" 00: ;
.a m r- 6/

:..
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Health Effech Cceparison for Coal and
Nuclear Power: Tnree Mile Island, Unit 2

Testirnany of Dr. Chauncey R. Kepford
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Health Effects Comparison for Coal
and Nuclear Power

j Three Mile Island Unit 2
Testimony of

Chauncey R. Keptord
i July 5, 1977
|
.

!

The problem of attaching a certain level of health'

degradation to the popula' ion from electrical e=ergy generation
is a thorny one. Comments on such health ef fects have been

,
i
; made by various authors,'(Refs. 1 4) among others, khile there

'i is a wide variation is the form and usgnitude of the results,
,.

one common thread holds them together, and that is th a t they*

,

tend to concentrate on the health effects attributable to f acility

operations and tend to disregard health effects over the life-*

3
; time of very long-lived isotopes. Poh1 has offered some calcula-

tions with regard to rs/.ca-222 entssions fren uraning mill tailings'

piles over extended lariods. The yurpose of this ter ti=eny is to

compare some of the very long ters health ef fects frcs Three Mile
,

,

', Island Unit 2 to a coal-fired unit of the same size. It will be
r

suggested that the health effects esti=ations which have appeared~

'

in the literature, including those of Fehl, are orde s of magnitude
too low for both options.'

Some idea of the magnitude of the radioactivity prebles of
the uranium nill tailings.can be obtained from Table 1. This

table compares the cumulative total quantities of long-lived
.

radioactive vastes to be produced by the anticipated nuclear
industry in the 1975-2000 period.

The cre tailings, with a relatively small number of curies,
,

ree.uire the second largest dilution volumes in three of the four
tine periods lis ted, and the larges t is the fourth. Th e probles

arises because of the long half-life of thorium-230, cO, COO years,
and the 4.5 billien year half-life.of uranium-238. The =ere

biologically important isotope daughters of these two isotopes are
raden-222 and its daughters, L=cludiss laad-210 with a 21 year
half-life. "'he probles exists because raden-222, being a gas,
can diffuse and of the tailisgs piles is substantial quantities

67 007'
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before, decaying. Raden-222 has three related sources in the
,

uranium mill tailings. First, from thoriun-230, in accular

eeu131brium with the uranium-238 in the ore. In the milling

proce sa , I assume 90% of the u. anium-238 is removed from 0.1%
,

U)Cg cre, and ICC% of the thorium-230 remains in the ore tailings.

Table 1

Waste Radioactivity Volume needed for dilution
(MC1) Air Water

- Tear after
shutdown 100 1,0C0,000 100 1,0C0.C00 l 1C0 1,C00,000

E 1
Solidified 2610 .9 6,1x10 3.0x10 1.5xlO 3.1x10

high-level

Cladding 24 0.0 4.3xlo 6.0x1o15 12 9l 1,7=10 1,g,10

3 l4 14 ' 10
Iodine 3994 3825 2.oxio 1.9x10 6.721o O 6.4x10

Lev-level 19 16 2 0
transuranies 6.3 U.0 4.7210 4.8x10 I.3x10 6.4x10'

Internediate-
level 18 2.3x10*5 5.3x10 7.1x10

' 11 8
transuranies .93 0.00 1.1x10

11 10 9 5
Nontraneuranie 13 0.00 6.5x10 1.6x10 4.4x10 1.3xlo
Cre tailinga 3.8 o.3 5.3xio 2.7x10 11.6xiol3 11l 1 8.1210

1. See paper for definitions of waste categories.6
2 Volu=e of air or water =eeded to dilute all radioactive

ec=ponents to levela specified in Z3DA's Radiation
Conevntration Guides as maximum acceptable fe.r unrestriated
use.

3. Curies.

The second source is from the 10% of the uranium-233
nnaising in th . cre. And third, the depleted uranium-238 from the
gaseous diffusion plants.

Be quantities of radon-222 which will ultimately be produced

by decay of these three sources from the ore sined for one year's

operation of TMI-2,are listed belcw in Table 2. "'he source terum

are from WASE-1248', Table S-1, corrected for the 880 .We espacity
of S I-2 and its assumed lifetime capacity factor, 0,65.

.

87 000
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Table 2.

i

Source of Radon-222 Radon ~222 produced, curies
a

Thorium-230 3.2 x 10' '

Uranium-238 (lef t in ore) 1.8 x lofUraniim-238 (depleted) 1.3 x 10 '

With the depleted urs=1un-238, it is assu=ed that all is

open to the environment, which is not new the case, as it is

.

in eteel cylin era. H wever, sless itcurrently stored as UF6
is properly cared for, it will be released, since thg integrity

of the cylinders cannot be assured for the necessary time period.

The numbers in Table 2, it must be emphasized, reprecent the

numbers of curies of radon-222 produced by decay, an4 do not

necessarily represent quahtities released to the envirencent.

Assuming one per cent of the raden-222 formed by decay is released

to the environ =ent, the quantities remain large. Yet,the long-tern

health effects go largely ignored. None of the authe.rs cited

. (Refs. 1 4) anpear to have considered health offects free mill

tailings. Pohl considered only the thorius-230 contribution to

raden-222 generation, ignoring the remaining uranium-238.

The biggest probles with long-ters health effects calcula-

tions is the sheer conjectural nature of future popu]ation

numbers and distributions. The simples t solution is to pu sject

the present situation ahead to infinity (a prospect ce=e find most
dbpre ssing ) . Using this projec tion, one can then easily calculate

the long-tors health eff ects attributable to TMI-2. Cn this basis,
8

using the death rate of Gotchy of 0.C23 deaths per year, and the

9release rate of GE3MO of 4800 euries of raden-222 per year,

a death rate per curie can be obtained as deaths per curie per

year. From this, and the numbers in Table 2, each reduced by 100,

and each cultiplied by the 30-year operational life of TMI-2, the

deaths attributable to TMI-2 are obtained, and are lis t ed in

Table 3. Also listed in Table 3 are the deaths calculated using

the total health effects for the 30-year operational life of the

87 009
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mill from the E7A.10
-

,

Table 3
De a th s , Deatha,

Source of Raden-222 Gotchy ZFA

3
Th erinn-230 4.6 x 10 6.4 x 10

7
Uranium-238 (latt is cre) 2.6 x 10 3.6 x 10

7 0
Uranium-238 (depleted) 1,9 x 10 2,6 x 10

-..

Agais, it must be emphasized that these numbers are based
on a constant world population and population distribution.

Ecwever inappropriate this assumption may seem to acne, it

serves as a starting place in the unders tanding of the lorg-

tern health effects of the uranium fuel cycle.

Although the model developed here is not a perfect pre-

dictive tool, it more closely approx 1=ates the full health impac t

thas do the models, used in current regulatory practice, which

assume no health ef fects af ter a certain arbitrary time.

Alternatives to permitting these tsalth coa ts would be to

either not =ine the uraniun in the first place, or to dispose of

the tailings and deple ted uranium-238 is such a way that they will
be secure throughout the necessary geological time period.

An alte rr.a tive ne thod of looking at the hazard

from the tailings is to assu=e, for cemputational

purposes, that the radon-222 produced over long periods is,
instead, produced annually in the quantities listed in Table 2 at

the tailings piles. The effect would be to charge the present
'

generation with the 10^O or more curies of raden-222 (ag ain
assuming 1% reaches the environment) that would be released for
each year's operation of TMI-2 eencurrentir with its operstion.
The radon problem is nuch more apparent with this apyrcach, since
the quantities of radicactivity involyr.d are about th e same na as
entire year's production of fission produc ts. The total release

S7 010
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of a year's fission producta to the environ =ent would surely

constitute a disaster of unprecedented proportioa.

The combustion of coal which contains uranium cas also
present enorscus health effec ta. For a coal-fired pla:t of 880 M74

Dgenerating capaetty, shout 1.6 = lo tons of coal would be needed

each year, assuming a o.65 espacity f ac tor. If the uranium concen-
1

tration is 1 ppe, then about 2.1 x 10 curies of raden-222 are

ecmmitted to be released by the evenutal decay of the g ra niu= -238
If one assumes a unifers distribution el the uranium throughout

the ash, slag, and very fine, respirable particles, at least 99%,
maybe 99.5%, can be recovered at the plant. Also, since the ash

constitutes a small fraction of the original bulk of coal, the

obvious solution to the uranium in ash problem is to return it to
,

the nine. This would reduce the released uraniu=, and hence,
Q

raden-222, to about 2..' lo' curies. However, the population
density in the east is much higher t'han in the areas of pre. seat

uranium mining. Assuming 3 million people to be within a 50 2ile

radius of the alternative coal-burning plant at TMI, an increase

in population density of about So is calculated over that used by
Gotchy (Ref. 7, Appendix A, 1.(a)). With this factor of 50 and a

99% removal of ash, the health 'effecta ' acome 1.5 x lo , using

the death rate per curie of Gotchy, or 2.1 x lo using the EPA

rate.

In Table 4, the long-tern health costa for the coal and

nuclear generating options are listed for various plant parameters.

.

Table 4
.

Death a

TMI-2 TMT (coal)
Gotchy EPA G p tahy IFA

3 b k 5Deaths per MWe (380) 3.0 x 10 4,1 x lo 1,7 x lo 2.4 x 10
6 5 6Deaths per year (30) 8.7 x 10 1.2 x 10 5, ,1g 7,e ,yg

Deaths per Kilowatt
hour 1.7 x 10-5 2.4 x lo" 1.Q x 10~ 1.4 x 10-3

Illewatt hours
4

per death 3.8 x 10 4200 104 71Co

87 011
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Table 4 deserves a few comments. First, one may suggest that

other facilities in the ursnium fuel eyele, such as eenversion,
1enrichment, and fabrication, also release significan t quantities

of ursnium as particulates to the environment. Since most of these

facilities are in the east, the considerations applied to the coal

particulates released apply. Under the assumptiens used here, the

death rate of Gotchy would lead to the es timate of 3.2 x 10 deaths,
7

ibia. st of the EFA would be 4.5 x 10 deaths per year of operatio=.

It should also be noted that there are factors active on the

east which may reduce the health ef fec ts from ecal burning and re-

leases from the conversion, enrichment, a=d fabriestics steps, a l th eugh
*

not necessarily equally. Since the releases are is th e fors of very

fine particulates, it may be expected that es=y will he blown out to

sea instead of settling out on lead. Furthermore, for what does settle

out, in general, in an easterly direction from its point of release,

mest of the rados-222 produced by decay would also blew out to sea

well before the first half-life of the radon would pass.

In addition, any uranium-238 deposited on the ground in the
east would u=doubtedly be buried by natural processes in the much

more noist environment than would be'the case for the tailings piles

in the west. Such conditions should reduce the radon emissions is

the east. It may be that all these factors may reduce health effects

free the coal fuel cycle by factors of fren 10 to even 1CC0. Such

reductions might also be expected for the ursnium fabrication, enrich-

ment, and conversion facilities. However, these fseters would not

be ex;ected to be operstive in the west to more than a f actor of twe

or so: the time required for esitted radon to drif t much of the way

aercas the country.

Our knowledge of physics tells us the radioac tive materisis

discussed in this tectimony will undergo decay. Fur th e rmo re , due to

the intervention of man, they are placed where they have a greatly

enhanced opportunity to cause health problems if people are around

over very long periods of 'ttne. The inebility of man at present to

forecast what populations and population distributie s will be

present a thousand, millien, or billion years frem now should not

lead us to iguere our contributions to the health impacts of the

S! 019
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far future- This testinony offers a very simplistic method of

counting such effects. No comparison is made to any cther death
rate from any other cause, since the purpose of this s tatement is
to count the long tern health effects attributable to the operation
of TMI-2, or a coal siternative. If we assume an arbitrary valua for

human life of one million dollars, t:e calculated deaths frem the

uranium-233 lef t in the ore dwarf ali conceivable be as fits from TMI-2.
The same may possibly be said about coal,

However, both options u.: der current and enticipated control
technologies remove a; 'innecessarily large slice from the human
race, given the assumptions used here. And none of these

individuals can be ex7ected to receive any benefit frca the opera-
tion of TMI-2.

.

9

0

9
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*

WAnm N GTCN, D. C. 20553, ..

g %,uf f
%, %*....f November 30, 1977

- E_nord Luton, Esq. , Chair .an Dr. Ernest 0. Salo
Atcmic Safety and Licensing Board E ofessor, Fisheries Research
U.S. Nuclear Regulatory Ccmmission Institute, WH-10
Washington, D. C. 20555 Coll (ge of Fisheries

University of Washington
Mr. Gustave A. Linenberger Seattle, Washington 98195
Atcmic Safety and Licensing Board -

' U.S. Nuclear Regulatory Ccmmission
Washington, D.C. 20555

In the Matter of Metropolitan Edison Ccmpany, et al.
(Three Mile Island Nuclear Station, Unit 2)

Occkec No. 50-320

Gentleren:

Attached for your information is a copy of a memorandum frem Dr. Walter
'

Jordan to James P. Yore, Chairman of the Atcmic Safety and Licensing
Board Panel, dated September 21, 1977, in which Dr. Jordan discusses
Table S-3 of 10 CFR Part 51.

In the memorandum, Dr. Jordan describes certain aspects which he believes
to be in error. Table S-3 is attached to the NRC Staff's "messment of
the Impact of Revised Table S-3 values on the Three Mile Island, Unit 2
Cost-Benefit Balance" follcwing transcript page 2620. Although Table
S-3 is not related to any issue in controversy in this proceeding, Dr.
Jordan's ccmments may also have a bearing on the testimony of Staff
witness Dr. R. L. Gotchy entitled " Supplemental Testimony Regarding
Health Effects Attributable to Cocl and Nuclear Fuel Cycle Alternatives"
following Tr.1883. Dr. Gotchy's testimony en health effects utilizes,
as one of its bases for the uranium fuel cycle, the radiological scurce
terms provided in Table S-3.

The enclosed memorandum is being provided to all licensing boards before
which Table S-3 has been addressed for their information. The Staff has
Dr. Jordan's ccmments under review znd plans to submit its astessment of
these matters when its review is completed.
.

SincereTy ,

Gregory Fess
Counsel for NRC Staff

Enclosure: ,

Memo fm. Dr. W.Jer .n to
J.P.Yc'e dtd 9/21/77

87 016cc: See page 2
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cc w/encicsure:
Dr. Chauncey R. Xepford
Ms. Karin 'd. Carter
George F. Trewbridge, Esq.
Ms. Judith H. Johnsrud
Atcaic Safety and Licensing

Panel
Atemic Safety and Licensing -,

Appeal Panel
Occketing and Service Section
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MEMORANDU.'.! FOll: Ja m e*; R. Yore, Chairnan
A temic Safe ty and Licensing 13 card Panel

.

FROM; Wal ter !!. Jordan, ASLBP

* SUDJECT: ERRORS IN 10 CFR s51.20', TABLE S-3
.

Licensing of a nuclear power plant includes a con-

sideration of the environmen tal cos ts of building and

operating the plant. This includes the environmental

costs of thc- fuel cycle such as m i n ing , milling, fabrica-

tion of fuel elemen ts and was te dis posal. These costs'

, a r .

have been summarlzcd in Table S-3 of to CFit 551.20(c),.

revised *.

Onc section of the table dea is with radiological
.

cffluents. The quantity of radioactivity discharged is

given in curies for cach importan t nuclide and is s ta ted

r
as being the total amount emitted "per ar:nual fuel requirc-

ment or reference reactor year." For exar:ple , the maximum

quantity of Kr-85 that might be relcased to the atmosphere

as a consequence of~ operating a reference reactor (1000 MWe,

80% capacity factor) for onc year would bc 400,000 curies

and would be rc1 cased from the plant tha t reprocesses
.

.

* 42 F.R. 13803, L:al ch 11, 1977
,

.
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7the fuel. Tlie Labic includes 1.1 : 10 curies of high-

leve1 wasLes (Lo be 1 n ied a ( a 1'edel a 1 l(e pos i 1 e'. y) tha L

would bc ;;cuern ted for cach reference reactor year (It!!Y)
- of opera tion. With.onc exception the figures given do indcod

conserva tively s ta t.c the total amoun t of radioac tivity that

would bc : clcased as gas , liquid, or solid as a consequence,

. of operating a refcrcnce power plant for one year or aller-
,

'

. natively as a conscquence of mining and milling the quant.ity

of uranium required to fuel such a p laa t for one year, the

'

so called annual fuel requirement ( AFil) .

The onc importan t exception has to do with the quantity
.

::: 'of Rn-232 where the figurc given is "71.5 curics. Principally

.from milling opera tions and excludes contribution from mining".
This figure is in error. The correct value would be some
100,000 times greater' The technical basis for my conclusion

will be discussed in a la ter sec tion, but is based o- the

fact that a mill tailings pile continues to em i t. radon for
s ,

thousands of yc: irs. '

The curic quantity for Rn-222 appeared in the original.

S-3 Tabics and remain unchanged in the . March 10, 1977 revi-

sion of the Table. Iloweve r , the footnote 5 of the revised
.

table is new and also contains an impor tan t crr or. The

.

penultima to scu tence s ta tes (accurately I believel tha t

"... (NUREG-0002) indicates a maximum release of about
3.

- QiO
f Ui!
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-
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'

1300 Ci of IIn-222 when contributions from mining at '

included." This is indeed t!!c ln La l from the mining of
.

one " annual fuel requit emen t" tha t. is emitted during the
f

approxima tely 25-yeat- life of the mine. At the* cud of the
.

life of the minc it will be scaled and no further radon
emitted. -

*
.

The final senLcnce of f oo tno t.: 5 is incorrect. It',

roads as follows: "NUltEG-0002 also indicates that mining

contributes about 500 person-rem (tot.al body) and that

milling conLribut.cs abouL 100 person-rem (Lo La1 body) of a

total of about G]O person-rem ( to ta l body) to offsite U. S.
''' population per annual fuel requirement." I have no quarrel

with the dose from mining. But there is no j us tifica tion.

for limiting the dose from tailings piles to that from

radon emittad during the period of 1975 to 2000. The dose

figure integrated appropriately into the future would be

more nearly 10 million person-1cm Laking into account the,

long half-life of the parcut nuclide of radon, as will be

shown laLcr.

The source of the error for the qua n t i t.y o f ra don
,

cmit ted per AF!t is apparen t. IL was copied from Table S-3

of WAS!!-1218 (reprin tcd as the las t two pages of NUitEG-OllG,

supp%cn t to WASII-1218) . iYASil-1218 was 'the AEC S taf f
.

.
e

8
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testimony in I. h ' /u 1 ernah ing he a e i ng it*,i-:1 a somehow the
-

crror was noI e: ugh L a L Lha L L i rat a .
.

The error in fooluole 5 is sutely duc to misapplica tion
,

of the dala in Table V1II (A)-G from G ES T.iO , also reprinLed

in NUllEG-011G and correc ted in NUltEG-021G.
. -

TECIIN I CA L CONS 1 DKit AT f UNS '
,

#

NUllEG-0002 is concerned ui th the environmental con-
-

scquence of the operaLions of '.ighL water reacLors for

electric power production during the period from 1975 to
year 2000. The au thers assume tha t the ins talled nuclear
capacity will grow f rom 45 G7c in 1975 to about 500 GWe in.

I'# thc ycar 2000. They assume tha t the reactors will opera te

at 807, capacity and will produce a LoLal of some 4700 GNe-

year of clectric energy during Llie 2G-year period. This

will require the mining of 1.00 x 109 '!T of ore which can..

be converted into about 1.50 . 10G MT of U 03 3; the are
s mined is assumed to have a uranium conecn tra tion of 0.17o.

The production of 4700 gwc-ycar of clectricity will require
5875 reference reac tor years of ope; a tion, since the refer-
once reac tor opera tes a t S0,*. ca pa c i t y .

. Table VIII ( A)-6 from NUItEG-0002 (reproduced in NUllEG-,

*

OllG) gives the to tal amcun t of Itn-222 emit ted during the,

2G-year period as a conscquence of the mining and milling

.

8
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'of 1.G x 109 .!T The <pra n t i Ly a f th222 Crnm :n tn ingorn..

7 0is 2.4 x 10 Ci: from milling i s. 4.I x 10 Ci for a t.o ta l

7of 2.84 x 10 Ci. IC th is clua n t.i t.y is a ppor t.ioned estually

to each of the 5875 anrutal fuct rc<in i remen t.s (A rtt) the
rcsult is 4 08 5 C i. l'o r A Fit f rom m i n i nt:

750 Ci per AF!! Irom milling
W25~Ci per AFit Lolal ~

-

Presumably t.his is how the figure of 4800 Ci was arrived
*

a t in fool.no t.c 5 to Table S-3.-

I would suggest. t.ha t footnote 5 be changed to show

only the 40S5 Ci from mining. Since the mines arc closed

and radon emission stopped it. i.s IogicaL to a ppor L.lon the

total emit ted during the life of the mine among the numbar.

i t' *

of AFRs mined. The corrcet pt'ocedure foi apportioning the

radon frou milling is different as will be scan short.ly.

The las t scu tence o f foo t.no te 5 t.o Ta bic S-3 deals

with the offsite doses duc to radon. Again, the origin

of the numbers shown is apparen t bu t the logic is faulty.
* Tabic VIII (A) G shows the following dose commitmen ts to

offsite U. S. popula tion

3.0 x 106Total body dosc - mining -- person-rem

Total body dosc - milling -- 5.8 x 105 person-rem

If these numbers are divided by the 5875 AFils mined during
.

the 2G years one obtains 510 person-rem from minin g and

100 person-rem from milling as sta ted in the foo tno te. .

.

'

P !
,

.

6
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frommhngbereLained
*

Again, I sui: gest ha L nnty the .louc

in
, the footnote inasmuch as the 100 person-rem from mill'ngt

s
is grossly in error.

Let us now consider how to Lrcat properly the radon
,

from the tailings piles associated wit.h the uranium mills..
,

Although the mill recovers mos t of the very long lived
.

uranium from the ore, the Th-23 which was in radioactive
.

cquilibrium wi th the uranium is rcLurned to the tailings
piles. Consequently the Rn-222, a daugh ter of Th-220 is

continually generated in the ta il in;;s pile and will diffuse
to the surface of the pile and escape into the a tmosphere.

'

Since Th-200 has a half-li[c of about 80,000 years theer:
tailings pile becomes a long lived source of radon. Thero-

fore the total amount of Rn-222 tha t is emitted by 2.7 x
510 MT of tallint;s (a pproaima lcly that associated with

1 AF10 becomes a very lar;;c number when integra ted over the

radioactive life of Th-230. SUREG-0002 does not include
#

tha t number, ho". cVer , it does esLimate tha* the amount of

Rn-222 tha t would be emit ted cach year from the 1.0 x 109 MT

of tailings in piles at the end of this century would be
abou t 120,000 Ci, assuming a 2-foot thick ca r th cover over
the piles. If this number is divided by the SS75 AFRs which

produced the piles, one arrives a t a figure of 71 Ci/yr.
This is numerically near the 71. 5 Ci fi;;ut c o f Table S-3 --.

.

8
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hcnee cha' ;;ing th:s t table from "Ci po r A FH"' to "C1 r per.

AFit" miaht be t he eas ies t way ou t. The to tal amoun t o f

per Aill over al l f u turc years would be 71 x 1.41 x 80,000 %

8,000,000 Ci, and is the proper figure to show in Tabic S-3

if the units are not charwad.
'

Since the radon continues to scep from the tailings
'

pile for a very lon:: time, the total dose to people over

all futurc t;cuera Lions could become very largc. Den ths in

future generations due to cancer and genetic effects resulting
.

from the radon from the uranium required to fuel a singlo.
,

reactor for one year can run into the htindreds. (Sec pohl,
'

**:: ;.

Scarch, Vol. 7 No. 8, Aug. 197G). IL is very difficult to

argue tha t dca ths to fu turc genera tions are unaimpor tan t.

Bu t it can be shown tha t the number is insignificant com-

pared to those due to the radon contribution in natural

background.*

r In summary the values given in Tab 1c S-0 for the amount

of Rn-222 cmi t ted per annual fuel 1 equ iremen t is grossly in

error. So also is the dosc to oCfsite populaLion from milling

due to onc annual fuel requirement the correct number is--

.

more nearly 10 mi.llion person-rem ra ther than 100 person-rem.

* MUREG-0002 (Vol. 1. p -30) pc'nts' out that by'the year
2000, the rac!on rel. ase ra te from ta i l in:s piles would be
less than 0. 2'I o f tho radon released asuiually from the
soil of the Unitpd Slates.
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I would .sugges t that emission be given in curies per year ~

l
: per ADR; tha t doses bc expressed in person-rca per genera -
.
a

'
tion per annual fucl requircuen t.,

.

.

. .

!

i

p ~ cYcts,' 0
'

,

Walter H. Jordan,;hmber
,

Atomic Safety and L;. censing-

-

Board Panel
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UMIT'::D STATES OF NiERICA
NUCLEAR REGULATORY CCMMISSION .o I g

g geto 'q
~ ATCMIC SAFETY AND LICENSING APPEAL BOARD **"'*

,

f JAM 3a 873 >TnAlan S. Rosenthal, Chairman |

im-

Dr. W. Reed Johnson "k g*g,3 %Jerome E. Sharfman 9, c"* w //
'

IG
)

In the Matter of )
) [METROPOLITAN EDISON COMPANY, ) Docket No. 50-320 iet al. )

.

) E(Three Mile Island Nuclear ) DED it n 3 01978 iStation, Unit No. 2) )
.

) 1

\
M2: Chauncey R. Kepford, State College, Pennsylvania,

for tne intervenors, Citizens for a Safe Environment '-

and York Committee for a Safc Environment. F
.

Mr. Ernest L. Blakt_, Jr., Washington, D.C. Zor die
applicants, Metropolitan Edison Company, et al.

(
Mr. Henrv J. McCurren for the Nuclear Regulatory I

Cct=Lission staff. $
|
,

:

MEMORANDUM AND CRDER E
:

January 27, 1978

(AI-AB - 4 5 6 )
. '

*

Before this Board is the appeal of intervenors,
,

Citizens for a Safe Environment and York Ccmmittee for I

a Safe Enviren=ent, from the December 19, 1977 initial

decision of the Licensing Board in this operating license /
environ = ental review proceeding involving Unit No. 2 of

8/ On/c. .
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the Three Mile Island Nuclear Station. LDP-77-70,

6 NRC In conjunction with their exceptions to.

that decision, the intervenors c.tved for a stay of its
effectiveness. The motion was said te be based upon

the content of the exceptions.

By unpublished order of January 3, 1978, we called

attention to the fact that the motion was deficient in
that it failed to address adequately the fcur well-settled

criteria governing the grant or denial of stay relief

which are now embodied in 10 CPR 2.788(c), 42 Fed. Reg.
22128, 22130. See Public Service Co. of New Hamoshire

(Seabrook Station, Units 1 and 2), CLI-77-27, 6 NRC ,

(November 4, 1977); Public Service Co. of Indianc

(Marble Hill Nuclear Generating Station, Units 1 and 2),
ALAB-437, 6 NRC (October 14, 1977). --1/ Because,,

however, the intervenors cre represented by a lay person,

we decided to provide then with an opportunity to cure
the deficiency in a supplemental memorandum.

The intervenor's have availed themselves of that oppor-
tunity. It is manifest to us, however, that the shcwing

1/ As statec in SecticT 2. 7 8 8 (e) , nose criteria are:~~

(1) whether the moving party has made a strong
,

showing that it is likely to prevail on the merits; -

(2) whether the party will be irreparably injured
unless a stay is granted: (3) whether the grantinq !of a stay would harm other parties; and (4) where i

the public interest lies.

|

,I

'
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contained in their supplemental filing falls far short

of what would be required to warrant our foreclosino
.

reactor operation pending the outcome of the appeal. '

t
The intervenors do not contend, let alone attempt .

"

,

to establish, that the operation of Unit 2 during the
[

pendency of the appeal would pose an immediate and direct L

ithreat to the health and safety of their members. nather, r
Y

/

their request for stay relief turns out to relate exclu- i

sively to one aspect of the consideration of the environ- b

mental effects associated with the uranium fuel cycle --
the amount of radon (Rn-222) that is generated by the $

' uranium mill tailings produced in the course of the mining i
,

!and milling process. The claim is that that amount is j
far greater than was assumed for the purposes of the

i

environmental review of this facility.

Were wo to reach the merits of that claim and to find t

it to be substantial, there would remain the question
whether the error was of such potential magnitude as micht~

possibly require the denial of an operating license to
~

this now completed reactor. It is claar, however, that

we need not reach that question. This is because assertion
of the claim in this proceeding is barred as a matter of

law for the reason that it constitutes an impermissible
attack upon a generic regulation of the Commission.

.

87 029
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1. Scme years ago, the then Atemic Energy Ccmmissien [
t

embarked upon a rulemaking preceeding addressed to the {

manner in which the enviren= ental effects associated with t'
:
.

the uranium fuel cycle were to ce considered in the $
t

individual NEPA cost-benefit analyscs for light water f

The result was the adoption in , April 1974 of ,Ireactors.

i
a regulation which was ccdified in 10 CFR 51.20 (e) . As [

*
.

summarized by us in Public Service Co. of New Hamcshire i
'

.

(Seabrook Station, Units 1 and 2), ALAB-349, 4 NRC 235, ,[

238-39 (1976), vacated en ether grounds , CLI~76-17, ,[
5

4 NRC 451 (1976): (
iReflecting the Commission's conclusion that the i

environmental effects of the fuel cycle, j
including reprocessing of scent fuel and waste ;-

disposal, were "rclatively insignificant" but i
ncnetheless shculd be taken into account, the !
regulation in substance rcquired the intreduc-

. tien of quantified enviconmental effects of the
uranium fuel cycle into the cost / benefit analysis
for cach individual reactor -- and went en to j
stipulata chat "[n]o further discussion of such

7envircnmental effects shall be required." The
particular numeric.nl values to be factored into

,

the analysis for various stages of the fuel cycle
.

(including reprocessing of spent fuel and waste '

disposal) were set forth in an accompanying Table, I
identified as S-3. These values were derived
frem the " Environmental Survey of the Nuclear
Fuel Cycle" issued by the Commission's staff in
November 1972, as subsequently revised in a staff
dccument entitled " Environmental Survey of the ,I
Uranium Fuel Cycle" (WASH-1248, April 1974) which ^

incorporated comments and recommendations offered
during the course of the rule-making proceeding. ,

(Footnote emitted. }

S7 030 .
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In 1976, the Court of Appeals for the District of

Colu=bia Circuit held invalid so much of the regulation

as was concerned with the spent fuel reprocessing and

waste disposal phases of the fuel cycle. Natural Renources

Defense Council v. NRC, 547 F.2d 633, certiorari granted i
t

sub nom. Yerront Yankee Nuclear Power Corp. v. Natural i
i

Resources Defense Council, 429 U.S. 1090 (1977). In the [
. I

wake of this decision, the Comnission promulgated in

March 1977 a new interim rule designed essentially to i

replace those portions of the existing rule which had been
i

struck dcwn by the court. 42 Fed. Reg. 13803 (March 14, I

f1977). In taking this action, the ccmmission expressly ;

directed that "any operating license, construction permit,
:or limited work authorization (LWA) that may hereafter !

be issued must take into account the revised values contained
i~t

in this rule. " Id. at 13806 (emphasis supplied) .~-
2. As originally promulgated, Table S-3 assigned a

numerical value to, inter alia, the Rn-222 which would be
j

'

_2/ The Commission incicatec that the interim revised t

.

rule was to remain in effect for "the limited period <

of eighteen months", expressing confidence that final *

rulemaking proceedings can be ccmpleted within this
peried". 42 Fed. Reg. 13803, 13806. At this writing,
these proceedings are in progress. They are confined
to the reprocessing and waste disposal phases of the
uranium fuel cycle (i.e., the portions of the original
rule which were judicially invalidated -ee fn. 5,
infra.

8~ '/
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released in the form of gaseous ef fluents from the' uranium .I
_

imill tailings. That value was 75 curies per annual fuel ;
a

requirement of a =cdel 1000 MWe light water reacter.

Because the decision of the District of Columbia Circuit [

in Materal Resources Defense Council, supra, did not
{

invalidate the portiens of the table which pertained to !

the mining and milling phases of the fuel cycle, there
,

was no necessity to fccus on those phases in the censidera- -

tion of an appropriate replacement interim rule. And, as

it turned out, little change was made in the Rn-222 value.

The value assigned in the interim rule is 74.5 curies, I.

with the notation that it is derived "[p]rincipally frem I
,

milling operations and excludes contribotions from mining."
47 Fed. Reg. 13803, 13C07.

It is this value which the intervenors assert is far
wide of the mark. They rely not only on the testimony of

their own witness below but also en the "cor:cboratien" '

of that testimony to be found in a September 21, 1977 :

me=crandum from Dr. Walter H. Jordan, a technical member

of the Licensing Beard Panel, to the Chairman of that Panel.

Dr. Jordan expressed the view therein that the 74.5 curie
.

value was in error and that the " correct value would be
.

sc=e 100,000 times greater *, He went on to set forth the

analysis which led him to this conclusion -- adding, hcvever,

that the numerical result which he reached "is insignificant '

:

8/
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ccmpared * * * to the raden contribution in natural

background." -

The. Jordan =emorandum was imrediately transmitted i
t

by the Chairman of the Licensing Board Panel to the Chair-
[
t

man of the Ccemission. On Octcher 5, 1977, the latter !
i

acknowledged receipt of the memorandum. Notine that it f
iraclved "a generic matter", the Chairman of the Commission k

L

indicated that the memorandum was being made publicly avail- [
I-

able and that copics wer~e being specifically furnished
,-

to the NRC staff and to counsel for an organization which f
i
?had filed a petition for rulemaking on a related matter.
|-

3. In the tEcality of these circumstances, we think

it clear that, in the absence of contrary instructicns
,

frem the Cc=missien, the Licensing Beard was obliged to

give effect to the values in the revised Table S-3 in

this proceeding. This conclusion fo lows not only from

what we said several years ago in rejecting a similar
attack upon the original Table S-3--3/ but, as well, from

the Cc= mission's express direction last April that "any
_3,/specifically:

[T]he environmental values assigned in Tabic 3-3,
* * * reflect the Commission's considered evaluation
and quan-tification of the adverse environmental.

effects of the uranium fuel cycle attributable to
individual reactors. The figures were developed in
public rulemaking proceedings convened by the Com-
mission specifically to censider such matte.s.
37 F.R. 24191 (1972). They form an integral part

(FOCCiCTE CCNTINUED CN NEXT PAGE)
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operating license * * * that may herea f ter be innued

must take into account the revised values contained in
(the interim] rule." See p. 5 , sucra. Still further,

now as before,10 CFR 51.20(e) mandates that, in the

applicant's environmental report, "the contribution

of the environmental effects of uranium mining and

milling * * * be as set forth in Table S-3" and goes on
to state unequivocally that "(n}o further discussion of

4/such environmental effects shall be required."~-

J (FOOTUOTE CONTINUED FRCM PRLVICUS PAGE)

of the new regulation. To go Lehind them and
challenge the basic on which they rest is in
effect a challenge to the regulation itself.
It may well be that these values rest on unfirm
foo ting . The Licensing Doard, hcwever, is not
the proper forum for consideration of such matters.
The Cc= mission's regulations provide that "any
rule or regulation of the Commission, or any pro-
vision thereof, shall not be subject to attack...

in any adjudicatory proceeding involving...

initial licensing 10 C.F.R. 52.758"
...

(1974 rev.).

_ Potomac Elecrric Power Co. (Dcuglas Point Nuclear Genera-
ting Station, Units 1 and 2), ALAB-219, 8 AEC 79, 89
(1974) (footnote emitted) ; accord, Philadelphia Electric
Co. (Limerick Generating Station, Units 1 and 2),
ALA3-262, 1 ':RC 163, 204 (1975); see Union Electric Co.
(Callaway Plant, Units 1 and 2), ALAB-347, 4 NRC 216,
217-219 (1976). See also Public Service Electric & ,

Gas Co. (Salem Nuclear Generating Station, Units 1
and 2), ALAB-426, 6 NRC 206, 210-11 (1977). ,

_4/ Section 51.20 governs environmental reports at
the construction permit stage. No different rule
obtains respecting the environmental reports ,

at the operating license stage. See 10 CFR
51.21.

8/
n7A-

UJu

. - -
- - -

_ . _



.

' ' e @.

_9-

It is difficult to perceive how the Commission

could have spoken in plainer terms. Nor is there any
2

reason to doubt that, had the Commission believed that

the Jordan memorandum necessitated some other course, it

would have so notified the adjudicatory boards. In this }

regard, there was not the slightest hint in the ackscwl- i*

edgment by the Chairnan of the Commission of the re.ceipt

of the memorandum that either he or the other =cmbers
of the Ccemission thought that the then -- and still --

Si
outstanding instruction should be modified to any extent. ~-

5/ In issuing its notice Ef reopened hearing on the-~

. interim fuel cycic rule last Mao, the Commission
announced that "[t]he subject of the hearina vill be
confined to the environmental effects of spent
fuel reprocessing and radioactive waste manage-

in the li ht water power reactor uraniummert 9
fuel cycle, and to the questien whether the cut-
ccme of the interim rulemaking should be r.ade
permanent for future use, or if it should be
altered, in what respects". The notice went on
to state that the NRC staff "has initiated a study
designed to examine information that has developed
since promulgatien of the fuel cycle rule for the
purpose of generally updatine the rule in other
subject areas' and tnat ''[t]his upcating will be
ene sum]ect of a separate rulemakinc croceeding. "
42 Fed. Reg. 26987, 26989 UPfy 2 6 , 1977) (empnasis
supplied). In its comments on the scope of the
reopened hearing, the NRC staff brought thesc >

statements to the attention of the Hearing 3 card
and asserted that one example of material which is
appropriate for consideration in the future rule-
making proceeding is "the document submitted to the

!Consission by Dr. Walter H. Jordan * * * in which

(?CCTNCTI CCNTINUED CN NEXT PACE)
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4. In light of the remoteness of' the pcssibility
that the intervenors will ultimately prevail en the single
issue pressed upon us in their supplemental memorandum,

stay relief would be appropriate only upon the most ecmpel-
ling demonstration that the other f actors to be considered *

i(sce fn. 1, supra) weigh very heavily in their favor. -

That demonstration has ric been made. I

\ror present purposes, we need not go beycnd the ~

:

6/especially important irreparable injury factor. As
--

already noted, the intervenors do not even ende'avor to '

.

J/ (FOOTNOTL CCNTINUED FROM PREVICITS PAGE)

he suggests the need for changes *:n the front end
portions of the rule due to radun emission; trem

vmill tailings". See First Round of Succested.

:Staf f Ouestions and Ccmments on Scope of Prcceed-
:Ing, filed on October 31, 19 77 in Uranium Fuel
[Cycle Impacts Frem Scent Fuel Recrocessing and '

Radioactive Waste, Docxet No. R?!- 5 0 - 3 , at p. 3, ;fn. 2. '

i
:Although we agree with that po sition , it does

not follow that, pending the outccee of the future c

rulemaking preceeding, the value assigned in
.

Table S-3 to radon releases is subject . .

to reexamination in individual licensino pre-
-

!ceedings. The short of the matter is that there (is no roem for such reexamination given the Con- ,

(mission's unmistakable ccmmand (see text above) '

(that the now assigned S-3 values be taken as
y

establishing, inter alia, "the contribution of i
the environmental effects of uranium mining and imilling." To repeat, we are obliged to give E

total respect to that ecmmand so long as the,

-

Ccmmission chcoses to leave it in effect. '.

!6/ We might note parenthetically, however, that the~- *

interveners ' showing on the remaining two factors
is extre=ely weak. j

$
,, ;
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show tr.at plant operation during the condency of the

appeal will pose a direct threat to the health and safety
of their members, who reside in the general vicinity
of the facility site. And their motion papers do not

suggest that any -- let alone irreparable -- injury
would be sustained during the period in question by
reason of the mining and milling of additional uranium.
The intervenors do make vague references to the " radio-

i
active contamination" of the reactor and the creation of
radioactive waste as a source of injury; here eco,

however, we are left entirely in the dark regarding what
[

. the nature and extent of tha t inj ury might be. And

intervenors did not complain about these consequences in
the proceedings below.

:

Motion for a stay denied. I
e

!
It is so ORDERED.

:

!.
FOR THE ATCMIC S??ETY AND LICENSING i

AP'*'1 BOARD
I

wm *

// % .'. u . . / /, v
Margaret E. Du Flo
Secretary to the
Appeal Board
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Contention 5 of the In t erv en ers ' Fe tteien alleged tha t the

safety-related stractures of TMI-2 are of insufficient strength to

withstand the i= pact of aircraf t above 2CO,000 lbs. All parties

conceded that this statement was a statement of fact (I.D., para. 40).

Further, sene of the parties refuted the eencers of the Interveners

that such an ispact sight lead to radiological con ~aequences greater

than the ad=ittedly unacceptable levels of 10 CTR Tart'100 The rest

of the contention, as interpreted by the Board, pertaised to whether

or not the number of flights of large aircraf t (seaning greater mass

thas 200,000 lbs. or the design basia aircraf t), constituted a threat

to the health and safety of the public.

Both the Applicant and the Staff' teck the approach that th e

probles could be solved by the use of predictive =edels, without an

articula ted diaensaion of the ecusequences of an accident with larger

thas design basis aircraf t. (tr. 521, 709).

Under cross-exa=ination, both Staff Witness Read and Applicant

Witness 7allance admitted that their respective predictive sedela were

subject to an unknown level of uncertaisty in the model itself (tr. 562,

653 4). In additics, both witnesses admitted that it was not even
-

inportant or wertrwhile to, assess the confidence limita is part of (tr. 653)
er all of their input data (tr. 562, 6c7), this appreach to the use of

a predictive =cdel has the advantage that the resulta are essentially-

unassailable. If one is interested primarily 1: insuring that the admis-

istrative deciaics to license the plant will be affir=ative, the approach

is perfect.

The public bears the burden of admis14trative errors, however,

and in this proceeding, a number of factors contribute to cast very

serious doubt on the reey aura of security is the use of usquestionable

nu=bers based on unverifiabla predictive models with input data of usk=cwn

confidence.

The data caed for the input into the model of Witnesa Vallance een-

ta1=ed as admitted bias (tr. 658), and did not contais data pertinent to

p n
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the Feassylvania growth rates of air traffic (tr. 530). It also was
,

revealed that all of the flights of large aircraft (greater than

200,C00 lbs.) is or out of Harrisburg International Airport were

u seheduled aircraft ( tr. 555-6 ) . Yet the ersah data used by Applicant

Witness Vallance included crashes of scheduled aircraf t, indeed the

data were cospesed prizarily of scheduled aircraf t crash data (tr. 557),
with a " relative asall amount of unscheduled cargo traffic isecrporated

in those data also." The record does not democattate the applicability

of scheduled aircraf t crash data to unscheduled aircraft landings 2nd

takeoffs (tr. 557). A request to the Applicant for erssh data on

silitar7 aircraf t was made (tr. 560), a d the data were presised (tr. 385)
but never delivered. Military crash data were of relevance since some

of the large aircraf t were military mircraf t (tr. 586) . Staff Witness

Read acknowledged "At the present there is =o agreed upon way of designi:g

a rigid structure, steel reisferced structure, agains t airersf t i= pac t."

(tr. 624). And Witness Read further stated, when asked if there was

any guarantee that TMI-2 could withstand the d pact of a 200,000 lb ,

aircraft (again, the design basis aircraf t), "to the best of =y k cw-

ledge and belief, no test of a large aircraf t ageinst a rigid structure"

had been perfor=ed since insediately following World War II (ending,

Augus t , 1945)(tr. 631).

In addition, the subject of ccusequences to the public of an

accident with larger than design basis aircraf t was discussed to a

l'-ited a=ount en the record, with less than confidence-inspiring

results. Appli ant Witness 7allance ackscwledged that he had not cen-

sidered the consequences of an accident to the public is his analysis

(tr. 521). staff Witness Read stated that accident consequences were

not centletely ignered in his analysis (tr. 709), and conceded that he

couldn 't describe is a:7 =eaningful way what the ce=secuences would be

if a large aircraf t crashed into a :uelear pewer plaat (tr. 663).

Witness Read admitted ttat the crash co11d produce consequences no werce
than the worst postulated is the Reactor Jafety Study (tr. 696). Read

subsequently stated that he thought the existing criticians of the Reacter

Safety Study (W1SE-14CC) were about as valid as the Study itself (tr. 696) .
He s' ,' 7 mely agr e e d tha t , combinisg the estimated magnitudes of the
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underestimatic: of health consequences and probabilities, one could ~

ce=e up with much, such higher levels of risk than were esti=ated is
-

the Study (tr. 693-9).

,
When the foregoing is all put together, it beccses clear that

there is very little that is known te be fsetual with regard to th e

subject at hand, na=ely, the probability of and consequences of a large

aircraf t crashing into TMI-2. The quality and applicability of the

input data are not k cwn. The model used by the Applicant is a home-

=ade one, and has never been subjected to peer review and critteiss

(tr. 563, 565). The NRC ecdel does not require thorough analysis er

k=cwledge; the " analysis is just a filling out of the little foc=ula .". .

(tr. 652). And the recccd shews clearly that there has been no clear

understanding or consideration of the consequences to the public of an

aircraf t impac t isto TMI-2. It is so t kn ew: whether or not the saf e ty

related structures can even withstand the crash of a design-basis

aircraft. U= der these circu= stances, the conclusicus of the !.D. are
' pre =ature (para. 50). Indeed, the clais of conservatism is para. 49

of the I.D. is based c exceedingly tenuous evidence. When asked about

his " conservative analysis," Staff Wit =ess Read stated that he used

values that were realities or that were "substantially conservative ec=-

pared to thi:gs that have happened in the past." ( tr. 620). Subsequently,

Read stated that the ecuservatiass "=ight is the future be quantifiable."

(tr. 1305). This is =uch less than a def1=itive description of what la

to be expected frem the Staff 1: perfor-ing a "conserva tive analysis"

desig=ed to protect the health and aafety of the public.

The Intervenors attempted to break through this = crass of

equivocatics by seans of a sotion of April 15, 1977, filed under extre=.

hardship and inconvenience imposed by the Board. The I:tervenors made

an cral motion to cc=pel the Applicant to produce a witness to describe

the consequesees of a large aircraf t crash 1=g isto TMI-2 (tr. 590-3),

and the Board deferred ruling on the sotio: (tr. 6C0). Subsequently,

the Staff offered to produce a witness te describe the structural ability

of TMI-2 to withstand desig=-basis aircraf t crashes, at the suggesties

of the 3 card (tr. 637-8). C: the basis that such a witness would be

produced by the Staff, the Interve: ors deferred cross-examisation on the

question of the struc tural integrity of TMI-2 (tr. 638).

n8 C
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The Board ulti ately renuested the Intervenors file a notion te

require [roduction of the witness. The Board set an arbitrarily short

and exceedingly burdensese time limit (10 days, even though the Board
was told that Intervenors were to travel to New Mexico during this time)

on the Interrenors in which to produce this sction, denying Intervenors'

plea for an extra two weeks to for=ulate the motion. Ihus the Board

deprived the Intervenors of any opportunity for research or benefit of

legsl advice or eve: a typewriter (see tr. 727 47 for a fuller discussion

of this issue). The rotion was submitted, is t1=el.v fashion, handwritten.

Having saddled the Intervenors with an arbitrary and unreasonable time

limit, the Board then dismissed the request that the Staff produce s
wit =ess to discuss the structural make-up of TMI-2 (tr. 748). After

having denied the Intervencrs' recuest for enough time to put careful
thought into the =otion (tr. 737), the Board waited until May 13, 1977,

to deny the motien and procrastinated until August 3, long after the
record had been closed, to supply the recuired justification for the

denial. Thus the 9oord denied the Interveners the opportunity to pose
legitimate questiena regarding an important aspect of accident analysia
and the consequences of possible Class 9 accidents frem aircraft impacts,
for which no krevs preventive engineered anfety features exist. The

Board, by its ewn ac ts, effectively put a lid on the subject. Similarly ,

the 3 card refused the offer of the Staff to discuss whether or not IMI-2
could even withstand a design basis aircraf t ersah (tr. 748).

In its denial of the Intervenors' :otion to produce a witness, the

Board attempted illegslly to place the burden of proof on the Interve: ors
by suggesting tha t the Intervenors' motion was rejected because it did

not shew that the large aircraf t impnet "should have been considered a

desig: basis event" (esphasis in the origi=al document). Such a position

is inconsistent with the Cc=siasion's rule, 10 CFR 2.732. Compare Ierk

Ccasittee for a Safe Environment, et al., v. USNRC, 527 7. 2nd 812,

815-316, at n. 12 and n. 13 (D.C. Cir. 1975) . This apurious argument

by the Board ca:e af ter the Intervenors had been denied the opportunity
to establish a possible relationship between a Class 9 accident and a

large aircraf t i= pact , since the 3 card arbitrarily a:d capriciously had
denied the Interve: ors the right to cross-examine the Staff witness with

regard to aircraft ispact ceasequences beesuae of the pending motics

- ( >!
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scd "until we rule is your favor on that =otien. ." (tr. 1309)..

_

The 3 card's denial of the motion, and the I.D. (para. 45), are

. illegal because they rely on an arbitrary chosen impact probability rate.
The decisions to deny the otion and issue the I.D. were based upon

- assu=ptions, shews under cross-examina tion to be highly dubious, as

explained above, tha t the probability of a large airersf t impac ting

into TMI-2 was slightly) less than 10~ per year. This use of as air-

craft impact probability of 10-7 per year is without any reliable er
probative basis in the record of either a k:cwledge of the risk to the

public of exposure to large qua=tities of radiation or a knowledge of

the radiolegical conseque=ces to the public of such an accident. Ih e

Board,in effect, ignored or considered negligible the radiological con-

sequences is excess of the exposure guidelines of 10 Cy2100 which could

result from the crashing of a large aircraf t into TMI-2. (I.D. para. 46 ) .
~

By issering the radiolegical risks and consequences to the public, the

Board failed to protect the health and safety of the public, as required

under AEA, NEPA, and l'2A.

In short, the only solid infor=a tion the.2 Board had upon which to

reach its conclusion (I.D. para 50) consisted of the professional

judgments of the two witnesses ( r. 610, 674) a:d their estimates of the

large aircraft volu=es necessary to constitute a threat to TM!-2. Bu t

even in this latter regard, there was so agrsement. Witness 7allance

indicated that "several crders of magnitude" is increases of large air-

craf t =cre=ents would be required before the guideline level was reached

(tr. 553). Witness Read initially t=; lied a factor of k increase is

traffic would resch the guideline level (tr. 613). Witness Read later,

is his suppleme=tal testi=ony (af ter tr.1297) stated that aircraf t seve-

sents greater than a factor of 10 larger than current levels would

exceed guideline levels, though he retained his value of 2k00 flights

as the guideline level,

In a decision dated August 24, 1977, the Atomic Safety and

Lice:ci=g Board issued ALA3 429 In that case, the Appeal 3 card re-

=anded to the Licensi g 3 card certais aspects of the proceeding. The

icaue 1:volved co:cerned the potential threst of LNG (Liquified Natural

Gael tankars, ersahes,and iguition of any released gases to the Hope

4 78/ 09/
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Creek Generating Statica, Unita 1 and 2. The Appeal Board etted a

su=ber of deficie:cies in the evidentiary reccrd, including ec=flicting

evidence, cc=fusic is th e sasumptions =ade in the choice of data, s=d

.

failure to consult other potentially relevant sources of infer:ation

(Ali3 k29, pages 10, 11). An entirely analegous situation exists in

the present proceeding. The Interveners sought by =eans of a sotien

dated August 27, 1977, to have the resseni=g of the Appeal Board in
ALA3 429 applied to this proceedi=g with regard to an external hazard
to TMI-2, large aircraf t crashes. This motion was sc==ar117 dismissed
with no articulatedheason by an order da ted September 19, 1977.

For exa:ple, as =entioned earlier, the crash data used by Appli-

cant Witness Vsilance applies to all co==ercial air traffic, scheduled

and n= scheduled, with the majority of the data being due to scheduled

aircraf t (tr. 557). Yet Witness Vallance stated that the large air-

craft using Harrisburg Intersational Airport were entirely unscheduled

and =111tary (tr. 557, see also Read testimony, page 1) aircraft. Th e

applicability of this data has not been established. The refusal of

the Applicant to supply the military aircraf t crash data also has not

contributed to scund and reasoned decisionmaking is this preceeding.

The aircraf t crash into a =uclese pewer plant, as TMI-2, creates

a spectre =like any other externally propagated hazard at nuclear pcwer

plants, with the possible exception of earthquakes. The proble= here

resta solely with the ability, or inability, of the safety-related

structures to withs tand aircraf t crashes. If these structures fail,

then the last line of defense for nor=al accidents bece=es the fir s t

safeguard to fail. However, such a single failure does not necessarily

lead to holocaust. The record remains totally void of any infor=ation

on the nature or degree of any subsecuent failures of the plant safety

boundariee and the consequences of such f ailures--consequences to the

plant, if any, and consecuences to the public, if a=y. Thus, the point

=ade by Staff Witness Read, "Tou never accept the probability if the

consequences are too high." (tr. 7C9-10) . fell on deaf ears. In reality,

the crash probabilities assumptions were given complete acceptance by
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the Board, with caly the =ost vague of references to consecuences,
even thcugh the Scard explicitl7 had expressed concers over whether
or net a large airersf t could initiate a Class 9 accident (tr. 727-8).

Agais, the Board relied on judgments obtained frem inserting numbers
of unquestionable and u=.k=cwn sceuracy and applicability 1sto unveri-
fiable nedels.

Sia roasesing by the Board does not even satisfy 10 C72 2.760(c),
let alone the dictates of the APA, 5 UsC 7C6, or the require =ent of
the AIX, NEPA and ERA to protect the health and safety of the public.
Se 3 card obviously prefers to play bookie when other peoples ' lives
are at stake. Se 3 card has no such authority.

.

n
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Evacuation plans and Emerrecev 2estenee Carability

Intervenors contended that the e=crgency response and evacuation
plans of the responsible governmental age:cies and the Applicant were

1: adequate and unworkable.

The plans were based upon the unpreven and questionable

assumptions that all =ecessary officials will be available at all ti=es,

will ksevs how to respond and will reac t promptly, and that members of

the public will respond to a radiolegical e=ergency and allow themselves

to be evacuated, despite prior assurances that accidents severe enough

to warrant evacuatics are " highly unlikely."

The I:itial Decision (I.D. page 33) =1squotes the ft al sentence

of the Intervenors ' Contention 8 as f ollews : "No operati:g and evacuation

plans are shown to be workable through live tests." The FL:al se:tence

of Contenticu 8 actually reads as follows:

No operating license should be granted for Unit 2 until
emergency and evacuation plans are shows to be workable
through live tests.

Is other worda, Intervenors sub=it tha t a license to operste TMI-2 should

not issue before the e=ergency response and evacuation pls:s have been

shewn to be workable through live tests and drills of those who would

be evacuated.

The confidb=ce expressed by Applicant a:d Cc==c vealth witnesses

that evacuation eculd be accomplished in a ti=ely =anser was based

entirely open studies of and e=;eriences with non-radiological e:ergencies

(tr. 8C5-6, 829-32, 2431 aA, 2528 7 and upon previously announced drills
L volving only official personnel (tr. 786-7, 793). These reliances are

unfounded because they are based on past events and untested papar pla:s
which have little bearing on the ability to accomplish evacuation during

a real radiation disaster.i Th eir -a s sur a nc es that evacuation would be
accesplished is a radiatiot emergency were net based on personal knewledge

#
It is relevant to ote here that, follcwi g the Millsto=e reactor
accident in Cc :ecticut 1: Dece:ber, 1977, New Tork stata placed civil
defense e=ergency personnel on Long Island en alert, but did not notify
the public of the potential seed to evacua te. Further, 12 January, 1973,
U.S. offietals failed to notify the Canadian government of the i=pe: ding
reentry of the da: aged Russias nuclear-powered satellite is ceder to
" head off a re-crea tion of Mercury Theater," a ref erence to the 1933
radio braodcast of " War of the Worlds," which had created seme public
panic. (New T--* "d es, January 25, 1978, pa g e l} .
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Co==c= wealth witnesses ad=1tted their ignorance of radistics and

radia tion-induced injury or other radiatio:-induced health effects

(tr. 1355-56, 813-14, 337, 1567). Hence there is substantial doubt that

the judg=ent of those responsible for public health and safety protection

would not be defective is the after:ath of a radiolegical accident at

TMI-2 which required evacuation of the surrounding area. The Scard acted

with esprice and arbitrariness, and viola ted its cwn rules of practice ,

in accepting these unfetsded assurances by the Cc==c= wealth witnesses
of their ability to effect the esfe evacuation of all affected perse:s.

Af ter ad=issions with regard to the absence of even a rudi=entary under-
standing of radiation or of what censtitutes a radiation injury (tr.1355-
1356, 813-14), er of the maxi =us permissible dose to which volunteer

evacuation personnel are per=itted to be ex esed (tr.14h3)/enseone must*

Civil Ce
inquire, as the Board did not, whether Cauphis Ccuntyjg 01 rector Molloy,
would fail to take appropriate action to protect his volunteers, e.g.,

whether he would have any way of knowing when to withdraw them fres
evacuatier. efforts to protect tha: fre= exposure greater than the maxi =us
permissible doses. The Board's conclusion (I.D. para. 65) that State
and locsi officials "will not be hampered" in the discharge of their re-

aponsibilities to protect the health a d safety of the public" is arb1-

trary, capriciens, evasive , and irrelevant. The reccrd de=onstrates,

however, that these officials have to understanding whatsoever of the
cagnitude and sture of possible radiological accidenta er theirconse-

quences, of the public's lack of demonstrated ability to respond to
radiological accidents swif tly and effectively, or of the kinda of
difficulties that may develop in the process of evacuation follewing a

radiological accident at TMI-2. The Board's reliance (I.7. pars. 65)

on the confidence expressed by the Co==onwealth witnesses, who adsitted
to being c schooled and unk=cwledgeable in radiological matters, tha t
their ignors:ce would :ot ecspromise their ow effectiveness of response
and is therefere is violation of the Consission's rules.

The assurances by the Ccerouwealth 's Witness Molloy, w o is the
primary person respe=aible for implementing evacuation following a
rsdiological accident at TMI-2, with regard to the ability of the Ceusty
Civil Defense organization to cope adequately with the management of

87 051



/G)

.

public vehicular traffic following such an accident is contradicted by

Holloy's ad=issica that he k=cus of no studieeof traffic flew in the

Earrisburg =etropolitan area (tr. 1434). No shcwing was made in the
record that evacuation of large nu=bers of people from the environs

of the plant eculd be expected to proceed with aufficient speed and

effectiveness to protect adequately or credibly the health and safety

of the public.

Further assurances of the ces=enwealth 's witnesses , whese authority

with regard to the proper techniques for response to an accident at TMI-2
is doubtful, as ahown above, that public drilla are not needed to ensure

that the public will respond quickly and effectively to emergency evacus tics
instructions (I.D. para. 65) do not constitute reliable, pr ob a tiv e , an d

substantial evidence that such is in f ac t the c as e in radiological emer-

gencies. The Board's conclusion (!.D. para. 66) that a " diversity of

non-radiological events" referenced provide sufficient basis for disre-

garding the need for live tests to demonstrate the workability of

evacuation plans is the event of a radiological emergency is not based

upon evidence in the record and is arbitrary, ca~pricious, and illegal.

In addition, the Board's finding (I.D. para. 63) that a "landes17 required

initiation of the appropriate emergency response plans will not fail due

to any inability to contact state and local officials" is also arbitrary

and caprLeicus, and is not based upon evidence 1: the record of actual

experience by state or local officials cr* the Applicant with randos drill,

Is this sa:e vein , Ccemonwealth 's Director of Radiological Health,

Tho as Gerusk7, who was present duri:g cro ss-examination of Commonwealth

wit: esses on the e=ergency preparedness issue, but who did not h1=self

testify, has declared u=a biguously is the record of the Dra f t

of the ZZA Workshot Proceeding on the Ceteber, 1976, Chimese Tallout
Incident that the Chinese Tallout experience showed that the Cod =onwealth's

ability to assess deses quickly and ef fectively probably would not have

bee adequate had the incident resulted from a nuclear reseter accident.

(Draft Proceedings of a Workshop on the Cotober,1976 Chinese Tallout
Inciden t , pp. 23-24) . Gerusk7 is the primary persos responsible for

detersisation of the need to evacuate in response to as accident at TMI-2.

8/
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This recently released decu=ectation corroborated the record's demo -

stration of the inadequacy of the Co: onwealth 's radiological accident

response capc'aility.

Specifically, the Cc==c= wealth's Director of Radiological Zealth

Ihc:aa Gerusky stated, at page 24 of the 2?A Drsf t Proceedings document,
.

that, with respect to response to the fallout from the Chinese nuclear

test:

We had accertable progrs:s for this particular case.
I doubt that they would be acceptacle in the case of
a reactor accident.

.

The Co=menwealth co:cealed this crucial insight into its insbility to

respord effectively to a radiological accide=t at TMI-2. The Cor:enwealth
did st enter into the TMI-2 record this er any other adverse assessment

of its ability to cal:ulate doses accurately and is time ' to enable a

dete rrisation of the necessary evacuation requirements, even thcugh the

Cor enwealth we.s a full party duri=g the subsequent TMI-2 Cperating
,,_

Ilcense Hearings.
.

The 1: ability of the Co:sonwealth to =aistain its existing mesitoring

- capabilities was raised in the TMI-2 preceedings, but made no visible

fspressic= cn the Board or Staff. The Board (I.D. para. 64) ig:cred the
health and safety of the public and therefore acted ecstrary to AEA, NEPA,

and E21, because it ignored the extensive and undisputed tes ti=o:7 is

the record that the Commission has no procedures for assuring the existence

of a continuing capability to respond to a radiological emergency. For

example, the Board violated the A?A, AIA, NEPA, and ERA is accepting the
Staff's deter =isation tha t the f;plicant would fill the void in the eve =t

that the Cosse: wealth's Bureau of Radiological Esalth Suffered a reduced

emerge:cy response capability (I.D. para. 64). There had been o shcwing

is the reccid that the Applicant is willi:g or able to assume the

Con =cnwealth's role under these circums tances. There had been no shewing

in the record that the Co==ission has or will develop precedures for

assuring the continuing exista=ce of an emergency response capability
by the Cc==o=wes1th, the Applicant, or any other entity, with regard
to the possibility of an accident at TMI-2. Evide=ce that a reductics

is the Cc=monwealth's response capacility was a very real poesibility
was entered into the record by the Intervesces (tr. 110o), but was ec -
venies.ly deemphasized by the 3 card (I.D. para. 64).

-,

S./ 0ba



/2-

37 restricting Intervenors ' cross-exa= ins tica of the Co =enwe alth

witness from Cauphia County Civil Oef ense to discussion of an area

beyond the boundary but in the 1 =ediate envire=s of the Applicant's
designated evacuation zece, the Board also acted arbitrarily and
capriciously, preventing full exploration of the ability of the County .

Civil Defe:se agency to protect all potentially affected persens
residing withis its jurisdiction, irrespective of any li=1:s tions based

upon the alleged i=probabflity of the Class 9 accident. Civil defe=se

end disaster preparedness officials sust take disasters as they come
without regard to whether or not they exceed sc=e arbitrsry level of
probability, rick, or consequence. The Board and Co==ission cannot
turn their backs en the responsibility for licensing under 10 CF2 50 57
(a)(3)(i) and (a)(b) and their fundamental responsibilities under AIA,
NEPA, and IRA.

The failure of the Staff and 3 card to look beyond the confi=es of

the evacuation zone defined by the Applicant constitutes a failure to
confers with the mandate of the Atc=le Energy Act, particularly is view
of NZ7A and the Energy Ecorgani:stien Ac t of 1974, to protect the health
and sa fe ty of the public. The prejudice to the public interest by this

restrictica of i=quiry to evacua tion of the areas in the i==ediate vicinity
of TMI-2 is ce= pounded because the record had already shown tha t a Class 9
accident at TMI-2 could cccur by the crashing of a large aircraf t into
the TMI-2 plant.

It should also be noted that the recent findings of an increased
relationship between icw deses of rsdiatic: and serious health e.ffects
have implications for the evacuation of sesbers af the public who reside
close to, though not is the i==ediate envirens of, TMI-2. The prepared
testiseny of Applicant Witsess Herbein, et al. (af ter tr. 757) speci-

fically sections public exposure levels considere( ce be the levels

which =ust not be exceeded (Testimony, page o). Cne of these levels

that Eerbeis =otec may not be exceeded, the whole body dose of 3 res,
f'lls i= the range of doses found to double the incidence (ec= pareda

to that which would be expected without the dese) of certain for=s of

e3ncer, according to the first broad-based epidemioicgical study of

Icw dose ex7esure to husans ever undertaken, the Mancuso Report (tr. 2331-
2333). This i= plies that the public is being subjected to extrsordinary

risk prier to the call for evacuation, - qr4
p/ VJ'g

_



))

The question of who looks af ter the health sad safety of the

public during and af ter a reacter accident received a considersble

a:cust of attentien in this preceeding. Staff Witness Svitts stated

that it was not NRC polley to =easure radiatica deses to people, but

that the Applicant was recuired to do so through calculatic=s (tr. 1C65).
Under accident conditions, the responsibility for monitoring exposure

levels to members of the public andicokiss af ter the protectics of the

public would fall upon the State , accordi=g to Staff Witness Van Niel

(tr. 1075).
Witness Van Niel later reaffir=ed that deses received by =esbers

of the public duri=g accide=t conditions would be assessed by the

Applicant (tr. 1743). Staff Witness Stohr ad=itted tha t the respo:si-

bility of the Applicant toward any sositering of radiation doses extended

only out to the edge of the,Lew Fopulation Zone (tr. 1770). Witness
Stohr was unable to identify any agency at all which had radiation dose

=ocitoring responsibility beyond the Low Populatio: Zone (tr. 1770),
.

and stated that he was unaware of any regaulations delineating such

.

resycesibility (tr. 1771).

The tes ti=c 7 of Applicant Witness Herbein identifies the thyroid

as the critical organ duric; an accident (af ter tr. 757; tes ti=ony, page 9).

Staff Witsess Stchr stated that the a= cunt of radioactivity in the thyroid

could be sessured through the use of properly calibrated whole body

ec':=ters (tr. 1787). Witness Stehr further stated that he had received

assura:ces that the State would use whole body counters is its dese

anseassents for m*chers of the public , depending on the circums tances ,

though he acknowledged that the Sta te had no such ecusters (tr. 1733).
Ecwever, the record dces not show that the Applicant or Staff have

considered how sany people say need to have t eir thyroid ecses sessured

as a result of an accident at TM!W4 the-locatics a=d availability of

the counting equipment, or f:e seans of transporting those people affec ted
to the counters. Thus, here again, the Staff and the NRC, is their
eagerness to license another plant, have recklessly ignored the non-

delegatable duty of the Co:sission to protect the health and safety of

the public.
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Purthermere, :he applicant is required.by the rules of the

Co==isaica to furnish the informa tiou concerning an accident to the
Cc =iseien (after tr. 757). Cn page one of its prepared testi=ony en
Intervencrs' contention 3, the Applicant states:

In the highly unlikely event of an accident, . Metro-.

politan Idisen Co=pany (Met Ed) as crerster of ?!!-2
has the res-onsibility to detect the event, . . .

initially assess and therea f ter cens tantly reevaluate
its potential effect on on-site and off-site personnel,
and provide . information of off-site consequences. .

to local, state, and *eders1 authorities (esphasis added) .

This information which the Applicant is required to provide the Cc= mission
to ce= ply with the cc==1ssien's rules consists of, among o ther things ,
the essential isformation needed by a member of the public to establish
his level of radiation expoeure, regardless of whether or not the person
is evacuated. Hewever, Sec.190 of the AIA specifically s ta tes tha t
any infor=ation required to be provid 4 under the Co=siscion 's rules
cannot be ust 1 as evidence against the Applicant in Court. 'fhese rules

of the Cce=1ssion, which require tha t the Applicant be the sole source
of information on exposure levels to the public , and inf orma tion regar-
ding any potential corrse tive action, conflic M with the interect of
Congress in the Price-A=derson Act and th e - AIA , and with the letter and
intent of the IRA. TM1-2 cassot F , licensed because the granting of
a genersting license would thwart the intact of Congress exprenced is
the Price Anderson Act, as explaimed below.

The Price-And>rson Act is composed primarily of Sec.170 of the
AEA. This Act was added to the AIA in 1C57 to fulfill two beelc needs:

Fir s t , to protect the public by assurring the
availability of funds for the payment of claims
arising from a catastrophic nuclear incident;
Second, to recove a deterent to private industrial
participation in the atomic energy pregram posed
by the threat of tremendous liability claitaa.
(Report of the Joint Cc=sittee en Ate".' Icergy,
of August 26, 1965, to accempany 3.2042, which
later became P.L. 89-210, approved September 29, 1965)
(fres Selected Materials on Atomic Isergy In de==ity
and !:suranco lecialation, Joist Cenmittee Pris t ,
March 1974, at 234).

While the latter of these two purposes has clearly succeeded, the
success of the former need has yet to be established. The Joint Committee

-i
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on Itc=le Ener77 was aware that the laudable goal of protecting the
public by providi=g =oney to sa tisfy certais claims in the event of
a nuclear catastrophe had not been fully realized, and in a 1965 Report
on renewi g the Price-Anderson Act, the Ccesittee stated:

It is the clear intent of this legislatics that if a
member of the public is ever injured by a nuclear
iscident, he will not be subjected te a series of
substantive and precedural hurdles which would preve=t
the speedy satisfaction of a legiti=ste clais. (Selected
Materials on Atomic Energy Inde=sity and I:surance
Legislation, at 293) .

Ihus , the legislative history of the Price-A derson Act shoes an
expressed Congressional desire to ensure that the public would be
promptly ec=pensated if an injury results fre= the use or sisuse of
the reaceful ates. Congress also established, by renewing the Frice .
Ahderso: Ac t , that an important part of the protectics of the public
health and safety =andated by the AEA involved the availability of

, funds to ec=pensate victi=s of a nuclear incident.

Subsection (c)(3.) of the Price-Andersen Ac t therefore specifically
-

states that in the event of a nuclear incident, some pertion of the
available funds for ce=pensation will be set aside fer "possible la t en t
injury which =ay not be discovered until a later time .." (AZA,. .

Sec. 170(c)(3)). This phrase was included in amendse: s to the AIA in

1966 (P.L. 89-6k5) is recognitics of the k:cwn rela tionship be tween
ionising radiation and the subsequent incidence of cancer, which could
first appear five, ten, twenty or more years afterwards.

In the Jcist Co:sittee report on S-3830, which later beca:e
P.L. 39-645, approved cetecer 13, 1966,the Cc=mittee had addressed the
problems of prcof a eleisant sight fare in establishing a causal link
between his alleged personal injury and a subsecuent health ef fec t
(Joint Cc==1ttee en Atecic Energy Report of September 16, 1066, en S. 3330).
The Cc =ittee report ackscwledged tha t the establishment of a link between
radiatics exposure and subsequent isjury sigh t prove very difficult, and
concluded tha t the AIC should undertake s =ajor r- earch effort "to previde
the basic scientific information needed to assist 1: tablishing the

validity of clat=a based upon alleged radiatica 1 jur7" (Selec ted ha terials
Atesic Energy Indessity and Insurance Legislatics, a t 320).c:

~7L, Ob.
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Thus, the Price- Anderson Ac t was intended to recuire that the

Cc==ission i=rreve the prospects that a clai= ant sight bc.able to

establish the causal connectic= between radistic: exposure and subse-

quent injuries. As described above and as shov: 1: the TM:-2 proc eedi:? ,

the Co==1ssion now recuires the Applicant to be the initial, prt=ary,

cud essentially sole source of radiological iafor=atio in the eve:t of

a radiological accident (I.D. para. 33). But Section 1o0 of the AEA

prchibits victims of a nuclear accident from using data reported by

the Applicant in a suit for damages. By relying exclusively upoc the

Applicant to =cnitor during a radiological accident, the Cc= mission,

in view of Section icO, is effect denies the right to ecspe=sation which

the Co==ission itself is required to protect and advance under the

Price- Anderson Ac t. Co==issien relis:ce upon the Applicast for infor-

=ation thus denies victi=s of a nuclear accident the opportunity to

introduce in court the only evidence likely to establish a claim under

the Price-Anderson Act. This Cc==ission policy is illegal because the

Cc==iss; in derives its authority frc= the AEA, which includes the Frice-

A=derson .ct. 3 , in effect, authorizing this potential =onopoly of7

radiological accident infor=ation which cannot be used against the -

Applica n t , the Cc==ission violates th e AIA, NEPA, a=d IRA, and illegally

denies victi=s of a nuclear accident their constitutional rights of due

process and ecual protection.

In additle=, Section 3(d) of the AEA sets forth the basic rur-

poses of the sta tute and vest in the Co-mission the responsibility for

protecting the health and safety of the public. This responsibility

is deemed to be of such importance that caly under certain li=ited sad

specified ec_ itions may sc=e of this authority be delegatad to others.

Cne insta:ce where the Cc==ission say delegate responsibilities is when

it =skes a fi di g tha t a state has the capability to adecua tely pro-

teet the health and safety of the public. The Co==ission is not, hew-

ever, authori:ed.ho turn over responsibility for perfor=ing the crucial
asseassent of .the severity of a reactor accident entirely to a self-

interested party, the Applicant, as has been done is the TM!-2 proc eeding.

Upon this crucial assess =ent depend the decision (s) to evacuate the

.
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public residing beyond the exclusion none boundary. This crucial

assessnent is of najor inport to protection of "the healtn and safety

of the public," and cannot be delegated by the Commission, the S ta f f ,
or the Scard. The 3 cord is not concerned that the Applicant excercises

complete centrol cver the informatica used to nake the initial decisions

which trigger the beginning of this crucial assessment (I.D. pars. 53),
and has therefore exceeded its statutory respensibilities.

In view of the nu=erous inadecuacies enumerated above, the 3 card's
conclusion tha t the emergency and evacuation plans related to potential
reacter accidents at TMI-E and the 3oard's rejection of Intervences'

'

Contention 8, was without = erit, and was arbitrary, capricious and
illegal under the APA and the Co=sission's own rules of pesetice, which
require tha t the I.D. be based upon reliable, proba tive , and substantial

evidence (10 CFR 2.760) . Ihe Board 's decision =ust be reversed for

these reasons , and because with regard to Contention 8 the I.D. also
violates the 17.I, NI?I, and ERA.

.

O
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Financier

S.e practice of the Co=sission of denying financed assistance to

Intervenors creates hardships, burdens, and other cc= plicatic =s which

are borne by no other party to the proceeding. No other party has to

pay all its egenses out of its own pocket, with g reisbursecent. No

other party, in ceasequence of poverty, is denied expert legal repre-

sentation or is denied the opportunity to present witnesses. No other

party bears the full, uncompensated burden of typing, reproducing, and

sailing. The Intervenors in thie proceeding have borne all these

burdens. In addition, Intervenors as ratepayers of the Applicant are

subsidining the Applicant 's costa in this proceeding and as taxpayers

are contributing a portion of NRC and Cc=monwealth costa.

The Commission 's rules guarantee , at least in principle, that

Every party to a proceed 1=5 shall have the right to
present such oral or documentarv evidence and rebuttal
evidence and conduct suen cross-examina tion as say be
required for full and true disclosure of the facta.

,

(10 CFR 2.743(a)) (emphasis added).

With cne exception of the unreco:pensed testineny on health effects

of the nuclear fuel cycle, the Intervenors were in effect denied, by

order of the Board denying financial assistance, their right to present

oral testisony a:d rebuttal evidence in support of their contentions.

The sole exception was the testinony of the Intervenors' only witness,

who was also. the authorized representa tive of the Intervenors. It

should also be noted that the Intervenors' efforts to introduce decu-

mentary evidence into the record was denied by the Board.(See tr. 2300-31,
for a fuller discussion of the attempt by the Intervenors, their financial

situation, and the Board's denial). The !=tervenors, due to their parti-
cipetion in previous hearings before the Cc= mission (Three Mile Isla:d

Unit 1 and Feach Bottes Units.2 and I, both opersting lice =se pecceedings)
2.

found themselves deep?y in dept to their respective attorneys. Is a

result, when the opportunity arose to enter the TMI-2 operating licens

It should be noted here tha t in the Co:sission 's Statement "Finaccial
Assistance to participanta 1: Cc mission Proceedings," (Fed. Reg. kl,
p. 5C329-33), the second footnote refers to these cases. What th e
Cc=sission Federsi Register Statement ignored was the ec=sent of the
Court in Tcrk Cc=sittee for a Safe Enviro:sent v. C53RC (D.C. Cir. 1975,
n. 13) that ". it would be unrealistic to expect public interest. .

litigants to undervrite the expecae of scusting the kind of pre p ation
and presentation of evidence that is ordinarily required in this type of case.'



!T

proceeding, the Interve ors did so, k=cwing that they could not afford

expert legal advice er a. ec=plete set of expert witnesses, yet believing

that their abbreviated set of contentions raised issues of grave signi-

ficance to the safety and health of the pub lic .

In its Statement " Financial Assistance to Participants in Co==ission

Proceedings," (Fed. Reg. 41, p. 50829-38 ), the Co=missic: gave itself
seemingly unstinting praise for the ability of the Staff to handle safety

and envirec= ental matters. If all safety problems of =uelear reacters

had been understood and had been solved at the time of the State =ent,

Nov.1976, such a state =ent might be believable. If all of the environ-'

sental impacts of the nuclear fuel cycle had even been ackscwledged and

evaluated by the Staff (fully 8 years af ter the passage of KIPA), such
a scothing state =ent might be appropria te. Ecwever,' this proceeding
illustrates that at'least with regard to environ =e=tal :stters, the

Staff has hardly progressed =uch since Calvert Cliffs. The use of a

clearly defective value is Table S-3 (14.5 curies for rades-222) and the

50-year dose ce==itsent odel (or, more properly, a million year dose

concealsect =edel) constitute blatant and illegal atte= pts by the Staff
.

and Co:sissics to ignore the AEA and IRA, a:d to evade the =andate of

NI?1 and the subsequent and related court decisiens, and to deceive the

pub lic .

The need for expert legal advice in this kind of proceeding is

obvious. The Applicant has its own legal staff. Yet to handle its

affairs in this proceedi g, the Applicant obtaised the services of

outside experts in the field. This decisien of the Applicant was obvious'.y

made to protect its own interests.

None of the other parties have suffered is this proceeding for a

lack of expert witnesses or expert legal advice, except the Interveners.

The Intervenors cannot even pay for non-expert legal advice. The Inter-

veners were not able to hire a single expert witness. Th e rights of the

Intervenors under Cc=sission rule 10 CTR 2.743(a) and under the ec:sti-
tuticnal guarantees of due process and ecual protection received no

protection from the Co==ission whatsoever. If it was Consission policy

to insure that ==y intervenors were seant to be bled of their seager

/1"
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resources and exhausted of their energies, tha t nuclear pcwer plants
were always to be licensed no =atter what the intervenors pu t forth
as evidence, no changes from the present system could be readily
observed.

In this proceeding, there can be little doubt that the Interve: ors
have cc =itted various exotic precedural =1scalculaticas a=d errors. To

what extent such errors due to ignorsnee occurred, the Interrenors will
prchably never knew. But that is not importact. The real point is

that the Intervenors were effec tively denied the opportunity for expert
legal and expert technical advice by the Ccesismics's policy of de f acto
denial of due precess and equal protection, and by the Cc=sission policy
of insuring that its hearings are thoroughly stacked against the Ister-
venors, and supportive of the Applicant. The prc=otional aspects of the

old Atomic Energy Co= mission were re=oved fro = the NRC by Congress under
the IRA, a change that the Co=missica seems to be unaware of. This

probles is well illustrated by the precedural anties of the 3 card con-
cerning the Intervenors' motion to require the Applicant to present
witnesses to discuss the structural ability of TMI-2 to withstand aircraf t
impacts. The Scard imposed an arbitrary and wholly unreascuable ti=e
constraint upon the Intervenors in this instance, k=cwing full well tha t
the Intervenors ' representative would be away from resource saterials
and even the possibility of informed legal advice during that short time.
The Scard sei:ed upon the Intervenors' isability to be expert is every-
thirg, denied the motion which the Board itself had requested, and then
procrastimated cenths before offering reasons for its denial. The issue
was closed, and the Board saved itself frem a casty confrentatice with
the Applicant. (The Applicant had stated rather than undertake an
engineert=g study to determise the ability of TMI-2 to withstanc a large
aircraf t crash, the Applicant would refuse to ebey the Board's request
or directive, tr ,6h0-27. The Board, on Fridav, June 10, 1977, premised

3 The letter of June 27, 1977, to the Chaircas of the NRC, by Mr. Barold
Green, very accurately su=a the situa tion, as far as it goes. Drawing
on the entire experience of the Intervecors is this preceeding, it
becc=es obylous tha the sole purpose of this hearing was to create a
record for the purpose of granting a license to the Applicant. The
Board, Staff, and Applicant shared a ec= son goal. Furtherscre, there
wculd be =o infor=atics the Intervenora could supply which would alter
thia predeter=ised conclusion.

8i Go/9
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f or the proceeding be tween Applicant and Interve=crs. The Co= mission's

Tederal Register State =ent esti=ates that a full-scale interventic

adght acat $1C0,0C0. The Cc==ission is strangely silent on the subject

of hcw =uch an applicant spends to ady?nce its case.

It should also et pointed out, tha t each step in this proceeding

brought an experience, precese, or procedure which was totally unfa:iliar
to the persons autherized to represent Intervecers in this case. Thus,

this proceeding involved the firs t creaa-exa=inatics, first sworn testi-

=o=7 by Dr. Kepford and the first preparatics of finding of fact and
concluaicus of lawf exceptions to an Initial Decisien, Supplemental
Memorandus in Support cf a Motion f or Stay, ever perf or=ed or prep ared
by the Intervenors' representative, and all in the cc=plete absence of

legal training. No other party had this burden. The I:terve:crs could

not hire expert legal or ex7ert technical advice for any part or pre-

paration of this proceeding, except for wha tever expertise the record

shews that the Interveners the=selves provided. Ihis i= balance was not

based on a voluntary decision by +.he Interve: ors to ce= duct their case

in this inadequate =asser; their facision was dictated entirely by the

fact that there was so =eney to hire outside coceultanta, legal or

technical.

In this case, the I=terve: ors Sad lees than $5CO with which to

present its case, do all the necessary research and paper werk, travel,

eat, sleep, and so on. Interve:crs' authorized representative = der-

took the case tre bero ruhlico, with :o expectatious of rei= burse =en t,

such less salary. No =eney was available for witnesses. The case of

the Interve ors has been clesrly prejudiced by this handicap. Would

any appliesst euter an ASL3 proceding with such paltry funda? Would
any applicant allcw itself to be confined to apending no = ore tha: $5C0
for an entire hearing! The obvious answer to both questicca is of

course not. Ihe Cc= mission practice is to reserve that " treat" just

for Interve crs.

There is an additional troubling di=ension of both a rather =cre

philosophical nature and crippling reality that deserves ec siderstics

here. As the at best meager resources of intervecors are exhausted by
their participatics in the successive proc eedings that comprise the
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ad=inistrative precedures, intervener after interrenor, in case after

case, is forced isto.the position of =ounting an inadequate, ince=plete

case and eventually, bled to death ficaccially, forced to drop out
~ ~'

altogether. In this =anner, case law by default and faulty and illegal

and fraudulent precedents are allowed to stand by the attrition of one

side is these unequal and unjust adversarial proceedings. This body

of biased case law is then used by the agency to bludgeon subsequent

challenges by other underfisanced intervencrs. Neither justice nor

the public interest is served.

The Cc==ission policy of deny 1:g funds to intervenors is uncon-

s titutional since this policy, and the Co==ission policy of advocacy

of the applicant, serve to deprive the intervenors of due process of

law and equal protection under the law. The Co==1ssion, the Staff,

and the Board have advanced no reases whatsoever why those who oppose

having nuclear power plants i= posed upon the= for the private gain

of an applicant should not have resources eceivalent to those of the

applicant for the protection of intervenors' rights.

,
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Centarstive Health Iffects of the Nuclear Fuel Cvela

Paragraph nos. 7, 23, 24, 29, 30, 32, 33, 34, 33, 37, a:d 39 of
the Intervenors ' Ixceptions to the Initial Decision of Dec. 19, 1977,
refer to aspects of the long-ters health effects of the uranius fuel

cycle. Ih e se parsgraphs will be discussed toge ther in the e= suing dis-
cussion which will focus primarily on the long-ters health effects of

the radioactivity produced by the sining of the quantity of na tural
uranius-238 needed to support operation of Three Mile Island Unit 2
(IMI-2) for one year. In particular, the pri=ary subjects for consider-

ation are radon-222 and its daughter products, the period of ti=e involved

in the release of these decay products, and their as yet unaccounted for

health effects. The follewing discussions of the quantity of raden-222

produced and the ti=e periods involved, it should be emphasized, will

pertain to that quantity associated solely with the mill tailings lef t

after the receval of the uranius necessary to fuel TMI-2 for one year.

The evidentiary record in this proceeding shows a remarkable level

of agreement between Staff Witness, Dr. Reginald Gotchy, and the Intervenors'

sole witness, Dr. Chauncey Kepford, on numerous aspects of the rade:-222

probles. Iepford's testi=ony revealed that from the =111 tailing, piles

about 320 million curies of raden-222 would be produced by the thoriu=-2 30

initially present is the taili=gs pile. A larger source of curies would

be the s=all amount of uranium-238 not recovered in the silling process,
producing ultimately about 2 trillion curies of raden-222 (both su=bers ,

Iepford testimony, Table 2 ) . Gotchy agreed that enormous quantities of

raden-222 would be produced (tr. 2328) and ockscwledged, c rebutts1, the

validity of Kepford's esti= ate of the quantities of radon-222 produced

(tr. 2300). On this subject, there is no controversy. The fact that

hu dreds of 21111:es to trillions of curies of raden-222 wi1I be produced

by decay of thorium-230 and uranium-238, respectively, in the sill tailings

piles produced fres silling uranium for one year's supply of fuel for TMT-2

is undisputed on the record is this proceeding.

The =e=orandus of Dr. Walter Jordan of the Itosie Sa fe ty and Lic e:-

sing 3 card Facel, dated Sept. 21,1977, (but not =ade available to the

Intervenors by the 3taff until Nov. 30, 1977) addresses radon-222 e=14siens
.
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only fro = the thorius-230 initially present in the mill tailings piles.

His calculations add further support to the record and Dr. Kepford's

testi=ony on the subject of rsdon-222 e=issions.
.

In sarked contrast to the harmony described above is the Cc=missica

policy of reccgnising only 74.5 curies due to the raden-222 produced as

a result of. the =111 tailings piles needed. to produce fuel for one year

of reactor activ' ty. The esiesions which continue for a =1111on years

(tr. 2223-9) and billiens of years ( tr. 2688-90) , apparently have not
been recognised or evaluated as contributing to adverse health effects,

even though such recognition and evaluation is required by the National

Environ = ental Policy Act of 1969, as a= ended ("NEPA"), the Atemic Energy
Act of 1954, as a: ended ("AEA"), the Energy Reorgsnisation Act of 1974
(" ERA"), and the Ad=inistrative Procedure Act of 1946, as amended ("AFA") .
The magnitude of this emission was alluded to by Dr. Jordan (Jordan

memorandus,.page 3), and was the subject of Kepford's testi=ony.

The prepared testimony of Staff Witness Gotchy confer =s to this

apparent Coc=ission policy by not considering the actual duration of

raden-222 e=issiens. In this prepared tes timony, Gotchy concluded that
- a total of 0.48 persons would die from causes associated with each year

of operation of a 1000 MW(e) reactor (Gotchy testimony, Table la). As

a footnote to Table la of his testi=cny, he noted that an additional

O.023 deaths per year of operation would be caused by the mining and

s ''d T portions of the uranius fuel cycle. Th ese figures prepared byd

Gotchy were deficient largely because they were derived by assumi:g that

the sill tailings would produce radon for only one year per year of plant

operation. As explained below, Gotchy neglected to consider the sill

tailings releases for the duration that raden-222 emissions are .redu ced

from the sill tailings piles.

In reaching its conclusicus on the co=parative " health effects"

of the coal and tranius fuel cycles, the Scard apparently accepted the

(at times identical, word for word) arguments of the Staff and Applicant.

The ters " health effects," as used by the Board, is a euphesias for

avoidable pre =ature deaths from leukemia, cancer, and other disease
produced by ionising radiation, including genetic defects, la short,

the Staff argn=ents which the 3 card relied upon are as f ollcws :
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(sh Kepford did not use the sa=e 50-year do se cc=mitsen t
model as the Staff, (Staff's proposed Findings of Fact

and Conclusions of Law, August 19, 1977 (" Staff F.C J.),

para. 65) Kepf ord 's popula tion sedel in unacceptable; his
conclusions remote and speculative (Staf f T.O.F- para. 69I.

(b) Raden-222 releases from any fuel cycle are s=311 ce= pared

to na tural background releases (S taf f F.C.F. , pa ra . 66).
Raden-222 deaths from TMI-2 are insignificant ecmpared to

all other deaths during the an=e interval (Staff F.C.F.,

para. 69).

{c } The nuclear fuel cycle is less harmful than the coal fuel

cycle, and is ecenesically preferable to coal (Staff F.C.F. ,

para. 70).

All of these argn=ents by the Sta.ff and 3 card are without serit.

The first argument propounded by the Staff (point (r), above) is

trite in.the extreme. The Staff has not established that its 50 year

dose co=mitment model is the correct model to be used. The NEC has no
rules, regula tions , or even guidlines on the subject of predictive modela.
Nor has the Staff established that the 50 year dose commitment model is

even remotely an actrerriate =edel.

To begin with, the Staff has failed to take into account the ic=g-

term nature of the problem of long-lived radioisotopes. Since =any

radioisotopes released to the environment due to the nuclear fuel cycle

have such longer half-lives than 50 years, and many others produce decay

products which persist beyond the Staff's arbitrary 50 year limit, th e

Staff's short 50 year period of censideration obviously and grossly

underestimates the environmental impacts of the nuclear fuel cycle , in

defiance of the letter and spirit cf NEPA. In Calvert Cliffs Coerd1= sting

Cc==1t tee v. USAEC , 449 T. 2nd 1109 ( D .C . Cir. , 1971) ("Calvert Cliffs"),
the Court s ta ted :

.

We eenclude, then, that Section 102 of FEpA mandates a
particular sort of careful and inferred decision-making
process and creates judicially enforeable duties . . ..

But if the decision was reached precedurally without in-
dividualined censidera tion and balancing of envircemental
f ae :crs--c on duc t ed fully end in reed faith--it is th e r e -

sponsibility of the courts to reverse. ( esphasie added) .

8/ n'7-
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Regarding e:issions frem the mill tailings piles, th e SC-y e ar des e
ec:=itment model in eo=cectic with the 74.5 curies used by the Staff
actually corresponds to a several billion year dose concealment =cdel.

(See Staff Witness Gotchy's remarks, tr. 2386.) Concealment here =eans
the intentic al c=ission of the overwhelming majority of health effects
caused by the :: clear fuel cycle. The Staff dose ce==1tsent model there-
fore does not qualify as "esreful a d informed decisio= making" or a
balancing of environ ental =atters "conduc ted fully and in reed faith.*

(Calvert Cliffs, above). (emphasis added).

The use of the 50-year dose cocsit=ent sodel =ust also be viewed

in the ld.sht of footnote 12 ef NHDC v. USNRC, 547 T. 2nd 633 (D.C. Cir.
1976), which states, in part,

We note at the outse t that this standard is mislesding
because the to:ic life of the wastas under discussion far
exceeds the life of the ela t beine licensed. The env ren-
e=tal effects to be considered are those flewing free re-

processing and passive storage for the full detoxificatic:
peried. (emphasis added) .

Here the Court plainly articulates the ;rinciple rule for consideratics

of long-lived radioactive pollutants: the enviro == ental effects of

lo:g-lived radioisotopes are to be ec=sidered "for the full detoxification

period."' Th'e detoxification period is a property of the particular isotope ,
and =ay =ct be limited by an arbitrary and capricious (hewever convenient 7

administrative decision to ignore the laws o physics. The u= controverted

Table 1 of the Kepford testisc=y (page 2) anc the acecepanying discusrict

in the record identify the sill tailings as being tcxic f or perieds ec=-

parable to the spent fuel westes. The 50-year dose coesit=ent =odel,
_

therefore, is legally and scientifically unacceptable and wholly ina ppro-

pria te . It should also be noted that the Cc=sission has yet to apply

NEPA's " full disclosure" primeiple to a=v of the long-lived radioactive

products of the nuclear fuel cycle. The =111 tailings probles is just

c=e aspect of this larger usaddressed problem of the millenia.

With respect to mill tailings piles and rade:-222, the prima ry

defect of the Staff's 50-year dese co=sitse=t model is the u=derlying

assu=ptics that the 2:12 tailings are producing rade:-222 for only cue

year. The record shows urequivecally that the rado:-222 emissicca co:-

tinue for scre than one year. The physical lawa that go er: rp dipac tive
/ LLV
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decay determine that e ission of raden-222 frem the tailings piles -

continues for =illions and billions of years. (See page 1 and Table 1
of Kepford testi=eny.) Only when the duration of the sill tailings

probles has been fully factored into the esleulatic:a can the :agnitude

of the real health effects of the mill tailings probles be appreciated

and considered. And in order to estimate auch health effects, a model

describing future populations and population distributions sust be used

(point (b), above).

Clearly, there is no model available which could be expected to

even reasonably accurately predict numbers of human beings and tbyir

distribution patter:s a thousand, ten thousand or a million or a billion

years into the future. The lack of a model capable of calculating these

numbers with precision does not, however, =esn that the health effects

attributable to emissions can be simply disregarded or ignored.

- Models for estimating health effects far isto the future can be

verified only by actually counting the su=bers of hu=an beings--or, as

it were , perfor=ing the experiment. To determine accurately the future

health effects, the experiment would entad establishi=g with certainty

the population numbers and distributions throughout the next twenty

bi'''on years or so by observation and recording of the necessary in-

formation. The i= possibility clearly arises is doi =g so and in trans-

sitting auch information back for decisien-making now. To transmit this

information back to current decision:akers would entail restoring at

least some part of the universe of the faghuture (the end of the ex-
periment} to the conditions of today, obviously a hopeless violation

of the Second Law of Thermodyna=ics. There are many more fruitful

endeavors than challenging the Second Law, Cf relevance hers is the

practice of choosing models to forecast future eventa within the limits-

tions imposed by the S' cend Law.a

In the Three Mile Island 2 proceeding, several predictive models

were used, Cne such vehicle for prediction was used by the Board to

decide that the consecuence, to the public of a very large aircraf t

ispacting into TMI-2 =ced rot be considered seriously (I.D.. para. 50).
A=other was a shcrt-range predictive model used by the Applicant to

esti= ate the quantity of electricity it expects to sell in the next firs

or so years (see Visal Supplement to Final Zavironmental Statement (73rE ),
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Sec. SI. This sedel was relied upon by the Board in the I.D. (para. 121).

The fact that this Applicant =cdel is defective and inaccurate (ecspare

Table 8.3, F3FIS with Table 21, FSFIS, page 3-65) apparently did not
trouble the Board.

. Yet another predictive sedel relied upcn by the Staff addresses

the matter of future population. Recently the FRC published a report

entitled Invire= mental Survev cf the Perrecessing and Waste "assee-

ment Portic=s cf the LWR Puel Cvele NURI3-0116, Oct., 1976 (tr. 24C0-1).,

Of pertine=ee here is a section of this report which discusses the con-

sequences of a failure at a high-level radioactive waste repository. The

report states

Assess =ent of Icag-term consequences should censider
future hu=an habits and de=cgraphy. Since there is no
=eans of secura tely determinicg dis tant future socie tal
habits and de=cgraphic data, one arrreach is to assume
that socie tal habits and terulation dis:r:bu tic: will
=ct ch3nre ueh frem tnese of todav. Alternatively,
concentrations of waste :s terials in the lithosphere,
hydrosphere, and atmosphere can be projec ted for sc=e
future time, and arbitrary future societal scenaries can
then be superimposed on these distributions. As a refer-

,
ence case, and for perspective, th e tresent sccietv, with
its habits and tetulation distributiens, can and has been
used. ( NURIG-Ollo , page 4-cc , and tr. 2390-2401) (esp = asis
added).

This Staff report then goes on to calculate the doses to the =axi= ally

expcsed individual at periods of 1C0, 10,0CO, 100,000, a d 1,000,0C0 years

af ter the repository is sealed (Tables 4.19-22). Thus the Ccesission

itself has used a futuristic model involving the projection of the

popuistion and population distribution of today far off into the future.

Kepferd has =erely confermed to the Cc=sissicn's own apprcach to popula-
tics projection.

.

The foregoing discussion on predic tive =cdels used is this pro-

ceeding was for illustrative and illuminative purposes. It snews that,

by their very na ture , long-ters models are unverifiable, and therefore

are to sc=e extent speculative. To what extent they are speculstive may

be usk=cwn and unknowable. At any rate, the position of the Staff (accepted

by the 3 card) with regard to the predictive pcpula tion model used by the
Intervenors' Witness Kepford is absurdly contradictory.

8' /
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The Staff position is totally untenable. It accuses Kepferd of
_

using "a vast array of assu=ptions" (Sta f f F.C .F. , para. 69) and states
incorrec tly t' at his conclusiens are "re9ete and speculative" (Staff'sr

F . C . F ., para. 69). ITo elaboration or reference to the record is =ade

for support of these charges, nor is any articu!stion offeredi Dut the

most shocking aspect of the Staff's position is the Staff's hypocrisy,

since the Cc==ission itself has used exactly the same =edel aa Kepford,

as discussed above. The population assu=ptions contained in Kepford's

model are not a Kepford concoction;. Staff usage of these same assu=ptiens

predates Kepford's use of them. The attitude of the Staff here is like

the petulent child taking his ball and going home when things don ' t go

his way. Since Kepford's results do not support the Staff position,

the Staff doesn't want Kepferd to use the same =odel that the Staff had

used. The Staff, however, has no sonopoly on predictive models. A

model good enough for Staff usage sust also be good enough for use by

Intervenors.

The Board (I.D. para. 125) and the Staff (point (b), above) also

argue that the releases of raden-222 attributable to the operation of

TMI-2 are small compared with naturally occuring releases of raden-222

(Staf f's F.O.F. , para. 66) . The context of this entire discussion of

the ccmparative effects of the coal and uraniu= fuel eyeles =ust be re-

called; it came about as a result of deficiencies of the FES prepared

by the Staff in the Hartsville case. The Appeal Board, in ALA3-367, found
that the Staff did not present sufficient infor=ation, with regard to

environsental effects of the coal and nuclear fuel cycles, is its dis-

cussion of " alternatives to the proposed ac ticn." (5 UEc 92 (1977), 103).

In the context of a discussion of alternative energy sources, such

as coal, nuclear, hydroelectric, solar, ccuservation, or any other

genersting scheme, the inclusion of the quantity of naturally occuring

releases of raden-222 is wholly inappropria te , and is nothing short of

ridiculous. These natural releases of raden-222 would occur entirely

independently of any of the means of generating electricity and in an

equivalent manner for each r-d every alternative. For the nucle ar

alternative, such natural releases would be aug=ented by additional

b' 7 L
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a=ounts of rsden-222 released frc= uranium =111 taillags piles. It

is these added releases of rade -222 frc= 'ne =111 tailings ever ti=e,

above and beyend =sturally cecurring aeounts of raden-222, that =ake the

difference betwee: the uraniu= fuel cycle and any other fuel cycle. Th e

na turally occuring e=1saio s of rado:-222 have, therefere, no place in

the certarntive analysis of the uranius and other fuel cycles. As the

A'ppeal 2 card stated in A1AS-367, ". . .it is the ultimate consequences

to human-health of the two tvees of ela:ts that have to be ec= pared. .",. .

(ALA3-367, note 52)(e=phasis added), not natural releases of radoc-222,
not the effect of cos=le rays, or the total a=ount of sunlight incident

upon the U.S~. in one ye ar , the total number of deaths in the U.S. is

one year,or- the price of tea. in China.

The Applicast sought to create the i=pressics that Kapford testi-

fied under cross-exa=ination''that the =u=ber of deaths caused by the
_

operation of TMI-2 for one year would add only one additional death per

billion deaths from other enuses over the time span considered (I.D.,

para.125, tr. 2867-75 ) . As the reecrd clearly shows, Kepford pointed

out that these mathe=atical =a=1pulations irsisted upon by the Applicant

were totally irreleva:t co=parisona (tr. 2863, 2864-5, 2869, 2873). The

reasoning here by the Applicant and the Board was fully as faulty as tha t

of the Staff in its attempts to attach i=pertance to the natural releases

of rado -222. Here, under the asan=ption of a constant world population,

the su=ber of people dying naturally over the next 27 billice years

frem all other causes applies eeually to 7MI-2 and any other genersting

optics. The i=pertant parameters , again, is any ecerara tive study are

the fac ters that differ a=c:g the optiocs , not those which are tha sa:e.

The e:17 relevant carsreters is a ec=parative study of the health effects

of the coal and nuclear fuel cycles are the differences in =agnitude 'ee-

tween the health effects attributable solely to the coal fuel cycle and

those attributable solely to the uraniu= fuel cycle. Thus the argusects

of the Staf f, Applicant , and 2 card for giving no weight to the Kepford

testi=c 7 on the basis of cesparison to acv naturally occurring background

effect which effects both coal and nuclear fuel cycles ecually (but

separate fro: their own contributicus) are co=pletely irrelevant is a

discussicc of the ec=rarstive health effects of the coal and nuclear fuel

cycles.
{~/ }{},

TCOs=ic rays would also ac t equally on each energy cption, and therefore
are :ot included in the aaalysis of alter:atives, sinc e the differential
effects Kre 20:e=istect.
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Turthermore, the relevance of these ar;usents by the Soard,
Applicant,, and Staff to the cost-benefit analysis or to t,he consider-
stion of alternatives of TMI-2 has not been established. Th e eviden-

tiary record does not shew that the Board, Applicant or Staff has
i

articulated is a reasened =anser that naturally releasedraden-222 is is
!

any way related to the operation of this plant nor does the record shew

that the Scard, Applicant, or Staff have discussed how that quantity
of raden-222 is :o be factered into the cest-benefit analysis of IMI-2,

or the relevance of such if it even can be factored into the analysis.

Nor have the Board, Applicant, or Staff shown hew the natural releases

of radon-222 pertain to the evaluation of alternatives to TMI-2. These

omissicas of the Board and Staff constitute procedural violations of

APA and NI21.

Thus, in order to justify the granting of an operating license

for TMI-2, the Board (a) disregarded the uncentroverted evidentiary

record with regard to the duration of raden-222 releases, and thereby

disregarded the physical laws governing radioactive decay, and, (b) ruled
that predictive =cdels are admissible only where they provide conslusions

favorable to the Staff's and Applicant's poeittens. Under the APA, AIA,

NIFI, and IRA, the Board has no such authority.

One of the = ore glaring caissions of the prepared testisony of

the Staff Witness Gotchy was the fact that the tes ti=osy ignores i=-

portant new findings in the ares of the effects of icw-levels of ionizing

radia tion es h::ans. Aa Gotchy correctly sta ted, the present radiation

standards are based on studies of high doses and high dose rates (tr. 2402).
Ecwever, very recent findings (tr. 2331-6) have indicated that icw doses,
such as those to which werkers are routinely exposed, cause a such higher

incidence of cancer than would have been expected fro = the high-dose

studies. One such study has recently been published (the Mancuso Report,
tr. 2331), with prier peer review, in the Journal Health Fhvsics (Nove=ber,
1977, pages 369-385). Here the authors found that allowable routine

cecupational doses of workers is governmental nuclear facilities were
,

sufficient to double the incidence of some fer=s,of cancer among workers.
This would correspond to an increase of at least a factor of 1C0 over

the risk esti=stor upon which Gotchy relied. Witness Gotchy tes tified

that he was acquainted with the Mz:cuso study. Reliance upon the Gctchy
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estimates of health effects, therefore, dces not confer = to the principles

of "infor=ed decision =ahng" er " full disel'eaure".

In his opening s ta tesent, tr. Kepferd observed tha t =e .bers of the

Ar:ed Services were exposed to ionizi=g radiaticc during nuclear weapons
tests in Nevada during the 1950's (tr. 257-259), subsecuent to that

prophetic state =ent, a series of articles appeared in various newspapers
(attached) concerning the plight of these irradiated service en. While

a study of their health proble=s as a result of their exposures is only
beginning, the data ao f ar corroborate the findings of Mancuso, Stewart,
and I eale that low doses of ionizing radiation are 10 to 50 ti=es = ore

da=agiss than the upper bound of the EEIR Cc==ittee 's findings (tr. 2331-

2338). It should also be noted that Gotchy based his estimates on the

lower bound of the 3EIR Cc==ittee cancer risk esti=s tes ( tr. 2171-2) .
,

The Ces=issics also acted illegally by issuing the I.D. prier to

the ec=pletion of review of the testimony of Dr. Gotchy. This testi=ony

was entered i=to the proceeding as a supple =ent to the FSTES (tr. 2096-7).
The test sc=y was sub=itted to other Federal Agencies on September 29, 1977,
for ecament, and the final version, containing reasoned responses to

agency and pubile criticiss has not yet, as of January 30, 1973, been
issued. As a result, the Board's I.D., issued Dece=ber 19, 1977, wis

legallyr pre =ature, since it anticipated no significant changes is the
health effects assessment. NE71 requires tha t the agency's decision-

=akiss be infor:ed by a complete and adequate evaluation of environ = ental
impacts and alter:stives. Calvert Cliff 's Coordina ting Co=mittee v.

AEC, 449 F. 2=d 1109 (D.C. Cir. 1971), e=phasizes that strict ec=pliance
with NE7A is required in spite of any alleged delay, cost, or a d= isis-
trative burden. By failing to weit to ecesider the ecspleted final

impact stata=ent, produced as a result of the agency's review of public
and agency ec==ents on Dr. Gotchy's circulated testimony, the 3 card
violated its obligatic a under NEPA.

The cuestics of whether or not the testi=ony of Intervecors '

Witness Iepferd challenged Table S-3 or the Co==1ssion's rules was-

skirtad by the Scard (! D. para. 12 4, 125). Interveners submit tha t
.

S'I o?An
ia



34

only after it has been deter:ined how the 74.5 curie number in Table

T-3 can b'e reconciled with the = ore cosplete information[ presented to
the 2 card during the evidentiary TMI-2 proceeding can an operating
license for I:i -2 possibly be granted.

In T2.DC' v. Us:rRC, 547 7. 2nd 633 ( D.C. Cir. 1976), the court
found that

Regarding most phases of the fuel cycle, theee prociaes
were fulfilled and the Environ = ental Survey did an adequate,
even ad=irable job of describing the processes involved. It
assembles data on the consu=ption of resources, and discusses
the riska of accidents and other hasards in detail, sup-
porting the staff's conclusions with numerous references to
the scholarly literature and to technical reports on file
with the Co- d esion.

The Co==ission has used this portion of the decision to justify

these portions of Table S-3 not re=acded by the Court, as sta ted, for

exanple, in the Forward to TUREG-Oll6, Environ = ental Surver of the
Recrecessine and Waste Manseement Pertions of the LWR Puel Cycle,
October, 1976. However, the very next sentence of that decision points
out that the only two portions of the fuel cycle under review were the

reprocessing and waste management portions:

However,with regard to the two rhsses of the fuel cycle
which ave the fecal reints for tnis arreal, recrecessine
and waste diseccal, nnt kind of detailed explanatics
and support for the staff's conclusions was noticeably
absent fres the Environnental Survey as originally puc-
11shed (emphasis added).

Apparently, the other deficiencies in the Conmi.ssion's rulemaking pro-
ceeding were not brcught to the Court's attention.

The Court went on to say

We therefore hold that, absent effective generic pro-
ceedinza to consider these issues tsey must be dealt
with in individual licensing proceedings (esphasis added).

One must sericualy question the effectiveness of a generic preceeding

wh1ch has permitted the underestimatics of a particular susber by a factor
,

of at least 100,000 (Jordan Memorsedum, page 2), There is also reason to

be concerned if decisicas involving "sajor Tedersi actions" (NEPA, Sec.

102(2)(c)) are nade based on a number so patently, so obviously falae.

e
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It also see=s pertinent to inquire for hew lo:g have the Staff and

Cc==ission knewn about the frauculant nature of this 74.5 euries nu=ber.

Further= ore, the Kepford analysis has received corroboration from

the =esorandu= of Dr. Walter Jordan of the Atc=ic Safety and Licensing
Board (Xemorandt= cf tr. Walter Jorda n, September 21, 1977. See Staff

letter, :Tove=ber 30, 1977, is this proceeding). Dr. Jordan not only

confir=ed the quantities of raden-222 released by decay frc= the thorin=-230

initially present in the =111 tailings piles; he also suggested that the

populatica expcaure would not be 1C0 person-res as asst =ed by the Staff,
but, more properly,10,0C0,000 person-re=, Following the established

Cc==1ssion procedure of multiplying this 10 =1111on persc -ree figure

by the Co==issic 's $1000 person person-re= value placed on hu=s life

(10 CFR 50,. Append 1= I), one calculates a $10,CC0,0C0,0C0 (ten billic
dollars) environ = ental. health cost attributable to just one year's
operation of TMI-2. This value is to be ec= pared with the value of the

benefit of electricity generated by TMI-2. Issu=ing a value of 30.05
t

per kilowatt hour, (kwh), 900 MW(e) capacity, and a 0.65 capacity factor,
a value of the benefit for one year's operation of TMI-2 of about

$250 =illic is obtained. In order to catch the health cost suggested

by Dr. Jordan, the " benefit" of TMI-2 (electricity) would have to be

priced at about $2.C0 per kwh. It is questionable if any state public

utility co==issic: or other regulatcry agency would conclude that elec-

tricity priced at $2.00 per kwh provides a benefit to society; it sight

indeed be judged as intolerable burden. Thus it has not been clearly

established that the elec tricity generated is , is itself, an adequate

benefit to jus tify operation of TMI-2 under AII, liI?A, and E21. And ,

th er e fore , on a ecst-benefit basis, it has not been show= tha t CMI-2
is of a=y benefit. (Compare I.D. pars . 128 ) .

It is thus clear that the long ter= health cost of just damage

attributable to the raden-222 emissions frem the thoriu=-230 initially

present is the sill tailings created to fuel a nuclear reactor fer one

year overwhel=ingly dwargs the benefit derived from the .same nuclear

reactor. Had the raden-222 from the decay of the: small amount of

urani =-233 been 1:cluded in this calculation .the resulting he alth

costs would be about 5000 times larger. These cos ts the Staff entirely

ignore s , and the 3 card states without justification that ita d ecision

b, I
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need "=ot. recuire a resolution of these ma tters" (I.D. p ar a . 12 5 ).

The Staff lettegbf Nove=ber 30, 1977, pre =ises a future Staff
evaluatio of the Jordan Me= ors =du= (but not of the Kepferd testi=eny}.

The Staff sever explained why it believed that Kopford's testi=c=y was

any less deserving of Staff evaluation than the Jordan Me=orandu=. This

prc=ise is repeated in the Staff letter of Dece=ber 20, 1977. Ecwever,

the serious questio s raised by Kepford's testimony and Jordan's memora:dus

were totally ignored by the Staff when the Staff failed to propose any

exception to the Board's Initial Decision, dated Dece=ber 19, 1977.

On January 23, 1978, (only two days before the deadline fer fili =g

this brief) the I terve= ors received a Staff assessment entitled =erely

" Appendix." This otherwise unidentified decu=ent, consisting of four

affadavita and discussiens by me=bers of the FRC Staff, goes a long

way teward aiding the withdrawal of the Staff's head frc= the ground en

the subject of health effects attributable to rsdon-222. The docu=ent

wholly confir:s the Intervenors ' centention that the 74.5 curie cu=ber

used i Table S-3 bears no relationship whatsoever to the actual releases

of radon-222 frc= the =111 tailissa piles, that the 74.5 curie au=ber

is a totally inaccurate and fictitious reflection of the raden-222 prob-

la=, a=d , tha t its pas t , present, and future ecutinued use is therefore

fraudulent in the full se=se of the word.

While the Appendix represents a giant step forward toward a truth-

ful assessment by the Staf f of the full =111 tailings piles proble=, it

still falls far shert of a full and accurate evaluation of the health

effects due to the creation of mill tailings piles to support one year 's

reference reactor operation. 1 song the shortco=ings noted is the short

ti=e available to review this Appendix are the following:

(1) The trea tment assumes stabili:ation of the =111 tailings,

which does not reflect current practice (tr. 2198).

(2) The assess =ent of health effecta is projected only out

to 15000 years , which constitu tes only one-eightieth
of the' firs,t half life of the thorium-230~ in mill tailings,
ig:creg |c,orple,tely the contribution of uraniu=-238 rs=a1=i=g
i= the =111 tailings , and thus is still far short of " full

disclosure."
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(3) The assessment of health effects still relies en the

com letelv irrelevset argn=est that releases of raden-222

from the sill tailings are a:all ecmpared to natural back-

ground releases (page 12 of " Appendix, and Table 3). Fer
.

ressons discunsed ecrlier in this brief, this cc=pariso:

is invalid. Furthermore, the Staff has not applied this

argu=ent on the be=efit side of the ledger, where the

result of the analysis would cast doubt on any perceived

need for TMI-2. The Staff has not yet ecmpared the annual

output of the assumed " benefit" of TMI-2 (elec trical energy),
to the natural solar energy incident upon the U.S. each

year (See Final Supplement to the Final Envire==estal
Statement, p ar a . 10.2).

(4) The health effects assessment points out the philosophical

nature ('p. 7) of calculating future health effects and

suggests such estimatiens are meaningless (p. 13)'. If

correct, this reasoning should then le applied to all

predictive =edels uniformly , not just models where such

reaso ing is ureful to support or to discredit a particular

model. Fcr instance, the years reouired to validate all of

the accident probability asseer:ents is the Reacter Safety

Study and the time required to verify the aircraft crash

models in this proceeding (tr. 654) should also be regarded

is the sa=e ligh t . Furthermore, if glaciation is expected

to recur (p.13), the Staff shculd examine its concept of

sothballing nuclear facilities, sisce they cannot be expected

to w?.thstand a glacier.

,
.

-

.

3~ According to ":iuclear Power: Issues and Choices," Ballinger Press,1977,
about 44,000 quads of energy (one quad = 10153tu) fall on the U.S. each
year (c. 130), er 4.4 x 10193tu. By contrast, TMI-2 (assu=ing 900 MW(e),
0,65 capacity factor) would preduce only about 1,3 = lol33tu. The output
of TMI-2 would the: be 4 10-5 per cent of the sun's input, and this
output would be indistinguishable frem the "back. ground" solar energy.

,
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(5)' The Staff has revealed that its intentions with regard to
a per= ace =t solution to the rade:-222 e=ission problem
amount to nothing : ore than s short-ters expedient "solutic="
(Deta is " Appendix" frcs R.M. Wilde, pages 3 and-9). The

proposed cover 1:g is expected to last "at least several
hundred years" ( page 9 ) . This " pussycat =ethod" of disposing
of very long-lived torie substances by =erely scratching a
little dirt over the pile and walking away is hopelessly

inadequate and is illegal (See NROC v. US GC, D.C. Cir 1976,
at n.12 discussed earlier), whether the covering proposed

is twe=ty inches or twenty f eet. The full ecst of the full

solution to the probles should be borne directly by whatever
population directly receives the postulated benefit of the
reacter. O th erwis e , the cost-benefit a=alysis would be
incomplete, in vicis tics of the AEA, NI?A, E2A, and the
Cc- 'ssien's cwn rules.

It should also be noted that if the environmental dose ce= sit =ents
(san-per curies per reference reacter year) fro = Table 2 of the Staff's
Appendix are =ultiplied by the cu=her of curies to be released to the
enriret=ent by the eventual decay of caly the therit=-230 present is
one reactor year's sill tailings piles, 3C0 millien curies (Iepford
testi=c=y, Table 2 and page 3), and are then =ultiplied by the cancer
=iskesti=ates of page 7 (Ippendix), one obtains an esticate of nu=bers
of deaths en the crder of thousands to tens of thousands per reference
reacter year. These numbers fully support the Iepf ord assessment of
health effects from thorium-230, and the full thrust of the Jordan

menorandum. However, the Staff's assess =ent in the " Appendix" is only
for a thousand years, which will not suffice. The Staff has again failed,

as explained above, to consider the toxic nature of the raden-222 for
the full caration of the period durLng which the toxic raden ec=tinues
to be released. The Staf f clai: that such calculations are speculative

or re=ote and are therefore 9:ea:ingless" is no justification for the
continued cereesimen t of the vast majority of estissted health effecto
which will occur af ter 1,0C0 years and which have yet to be acksewledged
by the Staff.
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The Staff is to be ccamended for its progress in the direction
of full and true assess =ent, as shew: in this new " Appendix.* Ecwever, '

this "fppendix" ca: ot be ec=sidered the final werd c= sill taili ss
piles e=issicas and their ec sequences, in view of the still short

period of sill ta111:ss health effects included is this new Staff

assessment, cc= pared with the full long duratics of the proble:. In

short, the Staff "Ippendix" of January 20, 1973, falls far short of the

full disclosure and the full discussics and ec sideration "to the fullest
extent possibla" which is required by- NEPA. Th e Staff Appendir also

reveals that the Staff feels future generatices will have to fend for

the=selves when the this layer of dirt (still only proposed by the Staff)
washes away ("Appendi=," Gotchy a ffadavit, pages 12 -13). This is a

clear violatics of the NE?A prisciple rmquiring this generatice to be
caretakers of the environment for future generatio s.

During the TMI-2 evidentiary proceeding, the Staff relied wholly
on the discredited Table S-3 of 10 CFR 51.20 and 10 CFR 50, Appendix D,
to exclude frc: ecesideration enviro == ental effects which would call
into question either the adequacy of the Staf f's environ = ental analysis
or the validity of the Staff's or Board's pre-conceived conclusic s.

Throughout the TMI-2 proceeding, the Staff and Scard have simply
arbitrarily 'and capriciously refused to censider in any =escingful way
any arguments which =ight cast doubt or suspicion on the cost-benefit

analysis or discussics of alternatives for TMI-2. This positic of

advocacy is beyond the statutory authcrity of the Staff and Board under

AEA, NIFA, and ERA, and is also be.7end the statutory responsibility of
the 3 card under the AFA. The Staff ar.d 3 card hav% in particular, also

igncred the sandate of the Cour: in Calvert Cliffs ' Cecrdinati=g Cc- dttee

v. AEC , 449 T. 2nd 1109 ( D . C . Cir . 1971 ) , a decisic with which the

Cc-~"saic: apparently has barely begn: to ec= ply. The_ Staff and Board
acticas during the TMI-2 rreceeding hava also sneered at the " full dis-

closure" requirements of NEPA which are described by the Court in

Envircasestal Defense Fund v. Carps of Engineers, 325 F. Supp. 728, 759
(E.3.. Irk. 1971):

.
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,,At the very lesst, UEFA is an environmental full
disclosure law. The "de tailed sta tement" re-. .

quired by Sec. 102(2)(c) should, at a =inisn=,
centais such infor:stion as will alert the President,
the Council on Environ = ental quality, the public, and,
indeed, the Congress , to all known rossible environ-
= ental :ensequences of proposed agency action (emphasis
suppliet by the Arkansas District Court).

The above mentioned actions by the Staff and Board do not conform

to reasoned decisionmaking, explcration of all environ = ental effects to

the fulles t extent possible , or protection of the health and safety of

the public. In defiance of the letter and intent of IRA, they fail to

rec ognine the re= oval of the promotional aspects of nuclear power fro =

the legal authority of the Co==ission. These violations of AFA, NEPA,

AZA, and ERA, and the rela ted judicial decisions constitute su f ficient

basis to reverse the I.D. in this proceeding. The end result has been

that the Staff and the Board relied upon an inadequate survey of the

health effects of the uranius fuel cycle, a seriously defective cost-

benefit analysis for TMI-2, and an equally defec tive analysis of alter-

natives to the operction of TMI-2. These ac tions by the Staff and

the Board are not supported in the evidentiary reccrd by reasoned

judgments, full disclosure of environ = ental damage, or evaluations and

full consideration of environmental da: age "to the fullest extent possible,"

is violation of the AFA, AIA, and NIFA.

But this reliance by the Staff, the Board (and Cc= mission) tis

even deeper and scre sinister i= plica tions. By definin- 74.5 curies as

the total a=ount of raden-222 to be a ttributable for all time fro: any

source generated to fuel a nuclear reactor for one year, the Co=sission

denies the existence of the physical processes governing radioactive

decay of the parent ele =ents of raden=222 af ter one year. It is dif fi-

cult to imagine a more arbitrary, capricious, unreasoned, unarticulated,

arregant or deceptive act. It defies reason. The deceptien of this

action by an agency required by l'sw to protect the health and safety of

the public cannot be overstated.

Thus, it would stre tch the imagination to consider tha t the 74.5

curies nu=ber, which, by admission of the Jordan es tima te , is at least

in error by a factor of ICO,0CO, representa an adequate evaluation of

qni
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the raden-222 e:issions problea. Table S-3 has survived an unes: 7
nu=ber of revisions considering its inadecuacies. See the Jordan
me=orandum for a fuller descriptien of the errors, old and new,
incorporated into Table 3-3. The conclusion see:s unavoidable that the
incorporatics into the Cc=missica's rules of a prevision to repeal the
lawa (f physica describi=g radioactive decay was an intentio=al act to

create an artifice in ceder to avoid ec=plis=ce with NE?A. This con-

clusion, with all its i=pliestices, ramificatic=s, and ec= sequences,
seems inescapable. The Intervenors, therefore, sub=it that the value
of 7k.5 curies is defective, dishonest, and the continued use of this
nusber by Atomic Safety and Licensing Boards and the Co=riscion can
only be termed fraudulent.

For the Board or the Cc--d ssion.to use Table 5-3 as a vehicle to
ecceeal and withhold frem consideration important infor=ation concerning
enor=ous envirec= ental costa, makes a =ockery of justice, of all of the
enviro:: ental protection intentio:s and requirements of NZFA, the public
health and safety recuirements of the AEA and IRA, the arbitrary and
capricious and r-asonef deciaicussking standards of the AFA, a=d th e

removal of the prosotional duties of the Co=sission under the E71 The

Board's reliance en a fictiticua su=ber is an extraordinary abuse of
discretion, an abuse of unprecedented magnitude. Therefore the I.D.
sust be reversed.

..

m
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Purther Discussion o f the Board's Statuterv Violations

.

The pri=ary basis of the Intervenors' argn=ent is that the Staff
and 3 card cave ce=mitted numerous procedural and substantive violatiens
of the Administrative Frecedure Procedurehet of 1946, as a= ended ("AFA"),

i

the Atomic Energy Act of 1954, as amended ( " AEA" ) , the National Environ-
sental Policy Act of 19e9, as at.nded ("NE7A"), and the Energy Reorgan-
ination of 1974 (" ERA"). Among these errors ee==itted by the Staff and

Board are numerous errors which recuire that th e I.D. be reversed. Th e

effect of these errors of emission and ec= mission has been to place
the Staff and Board in a position of total opposition to any positien
taken by the Intervenors. While such a position =ay not in itself be

reason for reversal, in this particular proceeding such a position

necesaitates that the Staff and Board turn their backs on the laws of
both physics and =an, as shewn above. The Staff position has also re-

quired that the Staff turn its back on the statementa of the Staff's

own witness, Gotchy,who wholly and completely corroborated the basic
thrust of the crucial and uncontroverted testimony of Intervenors '

Witness Kerford. It is arbitrary, capricicus, ludicrous, and without

support in the record for the Board to have ignored the fact that Staff

'r!itness Gotchy's testimony in the record and the Jordan senorandus of

September 21, 1977 subs ta ntia te , and do not in any way detract frem,
the infor=ation which the Board considers that Keptord serely " alleges"
with regard to radon-222 releases frcs the mill tailings piles (I.D.

para. 12 5 ).

The end result has been that the Staff and 3 card relied on an

inadequate survey of the health effects of the uranius fuel cy-le, a
i

seriously defective cest-benefit analysis f or%, MI-2, and an ecually
defective analysis of alternatives to the operation of TM!-2. These

actions by the Staff and Board, which have been described sore fully

above, do not conform to ressened deciatontaking, explorstien of all

enviren= ental damage which would result fron the proposed operstica of
TMI-2, or pro tection of the health and safety of the public.

The I.D. was rendered either in defiance er through a ser ous sis-

conception of the 3 card's sta tutory oblig tions. Even if the Cc= mission
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had officially reco6:ized a=d was i=vestigati=g and consideri g the

radon-222 emissics problen to the fullest extent pos sib le , NI?A re-

quires that a detailed acalysis and consideration of the probles, its

prebable and possible i=plications, end alternatives be available to

agency and outside decisionmakers before the Scard can approve the

proposed lice = sing action. This NEPA recuire=ent is necessary to assure

that =ajcr federsl agecey actio=s will only be taken after the agency

has reached an informed, coherent, and accountable decisien.

The AEA and IRA authorize the Board togrant licenses for nuclear
facilities only to the extent that such action is " consistent with the
health and safety of the public." (NRCC v. USNRC, 547 F. 2:d 633, 6ko
at n. 15, D.C. Cir. 1976). Therefere, and in view of the e ormous

magnitude of the errors in Table S-3 a=d 7r. Gotchy's ererared testi=eny,

which the record, Dr. Jordan 's seco and the Staff " Appendix" of Ja=. 20,

1978 vividly de=ocstrate, any further ce==it=ent to Gotchy's prepared

testi=osy or Table S-3 and its built-is defects wesid be arbitrary,

capricious, an abuse of discretien, and otherwise illegal, and wculd

also violate the due process and equal protec tion guarantees of the

U.S. cons titu tion. (The affadavit of Jack Rothfleisch in the Staff

Appendix of Jesuary 20, 1978 sta tes that the 74.5 curies of raden-222
listed in Table S-3 cc=es from the tailir_gs pond of the mill durier the

operation of the nill (page 3). This =eans, then, t at Table S-3 ccatains
au.-an..a

1-1 :ailingso reference whatsoever to any emissions of raden-222 fres : eg:
piles, stabilized or unstabill:ed). Along similar lines , Judge Ta=s was

scred to co==ent in the final closing paragraph of his coccurring epinic

in NEDC v. US32C (esebusia added):
i

The Cc =issics shculd be able to supply t e ecurt with a
st.':e=ect of the methods by which its s taf f arrived a t te
figures e: bodied in Tatie a-; and by which Dr. Fitt=ss co=-
cit.ded tha t the was te storage problem is already tech =clegie-
a l.'.T a=d econceically soluble. !f it earnet, the: we will

have no chcice but to invalidate One Cc== ssice's rule under
the "arbitrarv, carricieus" standard; if it csn, ou s culd
defer to the acernistrative weighing of risks and benefits
of additional reactors.

Th e I . D. is i= violation of NE2A because it in effect relegatas

important portions of the full and good faith envircamental considerations
recuired under NI?A to other proceedings, which, even if they are * a be
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cenducted at se=e future da ta, would be conducted af ter the "sajor

,

federal action" prorosed by th e I.D. has been taken. Footnote 17 of

the NROC v. US:72C decisien indicates that the possibility ' tha t a par-
ticular issue =ay eventually beco=e the subject of an ef:ec:17e rule-

saking proceeding does =ot entitle the Board to refuse to consider that

issue is individual lice = sing actions. Thus i= the abse:ee of effective
and completed generic heari=gs concerning radon-222 esissions, indivi-
dual f acility hearinge, such as TMI-2, are the appropriate and secessary
forum for ventilation of this s=d other basic and as yet unresolved

issues is the proposed licensing action.

The Cc= mission is required to protect the health and safety of the

public u= der Sections 2(d), 2(e), and 3(d) of the AIA, particularly in
view of the purycse and language of the IRA, which was enacted to separate
the regulatory functions of the for=er Atemie Isergy Cc==ission frem the
develop = ectal and premotional disposition of that age:cy. XI7A, is

addition to requiring tha t agencies discuss and consider enviren= ental

impacts and alternatives to ensare sore informed and envirc =entally
benign decisio==aking, expanda long-s tanding agency mineic=s by re uiring
the establish =ect of a breeder view of the public interest. Section 102(1)
of NI7A requires that all federal policies, re gula tions , and laws =ust
be " interpreted and ad:inistered" to the fullest extent possible with
?iI7A's policies of environmental protec tion. Thus the Cc==isaien's

obligstion to protec t the public health and safe ty under the AZA and
IRA sus t be ad=inistered is conjunction with XI?A's e=phasis on health,
safety, and the importa ee of serving a, a caretaker to preserve the
environment for future generations. Section 101(b)(3) of NITA recuires
that all federsi agencies "use all practicable means [to] attach. . .

the widest range of beneficial uses of the e: viro == ant withcut degrada-
tien, risk to health or asfety, or other undesirable and unintended ee:-

sequences" (emphasis added). It cannot be disputed th a t this policy

rf preventing unnecessary risks to the public health er safety =ust

also be ec=strued frem the perspective of the Cc==ission's res:c:sibili-

ties as trustee of the envire==ent for future generatices. Section

1C2(2)(e}(iv) specifically recuires the agency to analyze a:d ecesider
the relationships between short-term usca and the ic=g-ters producti-
vity of the envirec=est. Section 101 (a) o f :TIFI e s tablish e s a ec=p'e-_

sentary require =ent to use "all practicable seans sud seasures to. . .

8/ 0nE
-

i
0;



Y

ereste a d =aintais conditions under which man and nature can exis t in
productive harmecy, and fulfill the social, econesie, sed other require-

Cection 101(b)P.)ments of present and future generations "
. . . .

repes ts this e=phasis by res tric ti=g f edersl. ac tion to a ma==er which

is eccaistent with the needs of future generstions, by obligsting all

federal agencies to strive to " fulfill the responsibilities of each

generation as trustee of the environment for succeeding generatiens."

To paraphrase the court in NRrc v. UCN3C, 547 F, 2:d 633, at 640'
(D.C. Cir.1976), if TMI-2 is granted an opers ting license then " sore
and sore" mill tailings piles and radon-222 emissions "are brought into

being, irretrievable commit =ents are being made and options precluded,
and the age =cy =ust predict the enviro : ental consecuences of its de-

cisicus as it makes th em. Radioactive decay-producing rade:-222 and its

daughter products is most definitely ~ an' inevitable consequence of the

operation of TMI-2. The eontinuing conceal =ent of the raden-222 conse-
,

quences of the proposed licensing actien and the contisui:g refusal to

evaluate and respond adequately to thede adverseenviron= ental consequences

cannot be justified under NEPA or any ot er legs 1 authority. As oojec tive

effort which a: cunts to a full and good faith ecesideration of environ-

mental impac ts and alter s tives is required under NEPA. Calvert Cliffs'

Coordi=a ting Cos=1ttee v. USAIC, 449 T. 2nd 1109,1112-13, and at n. 5

(D.C. Cir. 1971).

The 2 card and Staff have violated NEFA's full disclosure and sub-

stantive requirements because they have failed to be responsive to the

raden-222 problem once it had been brought to their a ttentic=. Ceepare

Terk Cc=sittee fer a Safe Environment, et al., v. U3NRC, 527 F. 2nd 312,

815 316, a t n . 12 a nd :. 13 ( D .C . Cir . 1975 ) . Apparently the agency

did :ot sake a reasoned choice based upon a full, good faith, explicit,

and objective consideration of the alternatives to granting an operating

license to TMI-2. It is important to reiterate that the sill tailings

6 This quote free the 7ersont Tankee court and the other references
to judicial decisicus in this brief are meant enly to be representa-
tive and suggestive of the larger .nusber of judicial decisions which
support the view of NIFA which Intervenors rely upon in this brief.
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emiscios probles results invariable and exclusively frem the current

techniques for pressetion of fuel for nuclear facilities.- One obvious

solution to the 2111 tailings probles rela ted to the proposed opera tion
of TMI-2 is to withhold the TMI-2 opera ting license until each time
that a technologically reliable sed long-ters solution to this probles,
including believable guarsatees that such s long-ters solution will be
implemented, is available.

Prior to fuel leading of TMI-2, uranium ore will have to be mined

and rjlled, with the separation of U Oy g "yellowcake" frca cre. In this

proc e s s , =111 tailings ar e cr e a t e d . The creation of mill tailings marks

the beginning of a many-billion year public health prcbles, discussad
above, still awaiting even acknewledgement by the Staff. As such, the

creation of these n111 tailings to support TM!-2, absent the availability

of technologically reliable, .long-ters solutions (together with coherent

and dependable Ccasiasion policy and regulations on the disposal of

these tailings) to prevent altogether these future health effeuta, con-

stitutes an irreparable injury.

The Intervenors also submit that fuel loading with subsecuent

radica:tive contamination of TMI-2, including any fission reactions at

all, will turn TMI-2 irrevocable and irreversibly in to radioactive waste.

Decc=sissioning of nuclear reactore is one of the =any unresolved prob-

less of the fuel cycle and has received only the most superficial and

wholly insufficient evaluation by the Staff, and, in. this proceeding,

by the 3 card, under its supposed " full NEPA review". E.g. tr. 263-2 64,

and 2395-2397. ccmpare York ccumittee for a saf e Inviron=ent , e t al. ,

v . U3:GC , 527 F. 2nd 812 , 815 316, a t n . 12 and n . 13 ( D . C . Cir . 1975 ) .
The Interveners submit that the act of achieving the first fission reaction,

with subsequent radioactive contasisstion of TMI-2 also constitutes irre-

parable injury to the Intervenors and to the public generally and consti-

tutes an irreversible ac tion.

Any pre-opera tional fuel loading or tes ting of TMI-2 involving

radioactive fuel will recuire the production of sill tailings and the

reisted long-term raden-222 esiasion probles. Once these sill tailings

piles have been produced, irreversible danage has been done to the

public health and safety and to the environment. Although some zill
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tailings piles =sy have already been produced in order to provide the

Applicant with fuel for TMI-2, in anticipation that the Kpplican t would

obtain an operating license for TM!-2, the total raden-222 related

danage say be sitigated by using such fuel for a nuclear facility which

has already been granted an operating license, and by withholding an

operating license frem TMI-2' as describe d above. Therefore, and in

order to prevent TMI-2 from being turned irretrievably into radioactive

waste as described in the previous paragraph, the I.D. say not allew
,

loading of the fuel until the Intervenors have exhausted their appeals

before the Cc=sission. This effective stay of the I.D. pending the

outeene of final review of the I.D. by the Ccssission is required and

ossential because of the severity and irreversibility of the censequences

of an erroneous decision to authorize the loading of fuel in this pro-

ceeding.

The Intervenors believe 'that no party to this proceeding will be
~

har=ed by the stay of this decision pending the exhaustion of all re-

views provided for in the Con $~1ssion's rules. The Applicant has, for

its ewn reasons, delayed the ce=pletion date of TMI-2 fer about 4 years
(see, for instance, Construction Status Report, July, lo77, NURIG-CO30-77/7) .
This four year delay does not include the time involved in the planning

and ccustruction of TMI-2 but invoIres prinarily preventable delays

brought by the Applicant's voluntary decisions. The Applicant has no

yested ;-ight to denand an operating license prior to a final finding by

the Cc=sissien that the plant can be lawfully licensed. Until such tine

as the ftl1 Cc==ission review has been eenpleted, the Applicant as no

legal jus tification for naking, or causing to be made, TMI-2 irreversibly

radioactive. It is also important to note that the Co==ission 's funds-

nentsi responsibility is to_ protect the health and safety of the public
'

and to obey NIFA. These statutory obligations cannot be ignored sisply

because the Applicant is able to conjure up the possibility that delay

will be sore ecstly than prenpt' but illegal action, particularly where

that illegal retien will eause irreparable injury to Interveners or

the general public.

The Inter"enors believe that the public interest is best served

when all parties , including the Co= mission, fully obey the latter and
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intent of the applicable laws and rela ted judicial decisiens. Th e

public interest would be served by the preventing of irreparable dansge

to the Intervencre who represent secbers of the public and the public

interest at large. The public has a right to have agencies of govern-

sent follow the dictates of the law. The I.D. suet be stayed and re-

versed is order to restore public confidence and trust in the Cc=sisaien

and its attitudes toward its statutory oblications.

Ihus, to the extent that the I . U. , p ar a . 132(d), atte= pts to

allow the leading of fuel or any pre-operational testing involving

radioactive fuel (a) before all appeals before the Ccesission in the

TMI-2 proceeding have been waived by all parties to this proceedist; or

(b) before the Consission has resolve all appeala of the I.D., which

have been properly filed with the Appeal Board or with the Co=sission,

and issues an order which is final and appealable before the federal

courts under 28 USC Sec. 23k2(4) and 42 USC Sec. 2239(b), the I.D. causes
irreparable and irrevocable harm, and sust therefore be reversed because

it was issued is violacion of the AEA, REPA, and ERA, and the due pro-

cess and equal protection clauses of the U.S. Constitution.

Is indicated above , Table S-3 addresses only an infinitesimally

s=all fraction of the raden-222 emissions attributable to th e proposed

operation of TMI-2. Both the In tervecors ' cross-examina tion of ;chy

and Kepford's testimony initially relied upon the esission rate of

radoc-222 in Table s-3 (e.g., tr . 2 3 99-2 903 ) , and used the 5-3 calcula-
tiens as a springbcard for an analysis of the true dimensicas of the

sill tailings problem. Cossission rule 10 CFR 2.758(b) was not appli-
cable to this investigaticu of the implications of Dr. Gotchy's prepared

testimony because the sill tailings emission probles which that investi-

gation uncovered is not is any special or unique way related to operation
of IMI-2, since the problem is a product of the minisg and milling of

uranius are generally.

The discussion of the true nature of the mill tailings problen

in the TMI-2 licensing proceeding may actually be consistent with the

Consission's regulations. Regulat,1ons 10 CTR 51.20(e) and 10 CyR 50,
Ippendix D (point 15 of part A) state that no further discussics of the

envircasental effet 5 of the crasius fuel cycle, apart freu the discussion
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which has been included in Table S-3, "shall be recuired." Ferhaps

this language, as written, does not preclude further eensiderstien by
the Co==ission of infor=ation submitted by the Staff, the Applicant,

or the Intervenors on the effects of the uranius fuel cycle. != cther

words, the 3 card would be recuired to assess the full impacts of the-

fuel cycle only when provided with information suggesting that such
an investigatics was is harecry with its overall statutory respo:si-
bilities, as is the TMI-2 proceeding. The numbers contained in Table S-3

I

would then represent =isimus numbers of curies ra tt egthan the maxi =us
numbers that the Board is required to consider, once inforsation con-
cerning the effects of the fuel cycle has been provided to the Board by
s 7 of the parties to a licensi=g proceeding. Thus this "shall be

required" language would not authorize' the Board to refuse fully and is
goed faith to consider the total environ = ental eff ects of the urs=ium
fuel eyele, ' including those effects not already incorporated into
Table S-3 Intervenors suggest that any other interpretation of these
regulations would be contrary to an?b violation of the AEA, NE7A, sud

'

. I

ZEA. It is also important to note footnote 57 of Narc v. US32c, 547~

7. 2nd 633, at 653 (D.c. cir. 1976), which indicates that s-3 is not
to be applied =echanically in the Cc= mission's licensing proceedi gs.

The Applicant has previously described the Interveners ' e=phasie
on the radon-222 emission problem as being illegal en the theery that
this e=phasis, albeit consistent with AEA, NEPA, and IRA, represents
a "challe ge" to Table S-3, which is included in a Cc= mission regula tion.
As noted above, Intervenors suggest that the Applicant =sy have sis-
understood the meaning of the "shall be required" clause, and the Inter-
Tenors th erefore are not challenging the Co=sission regula tion which

includes Table S-3. g, ; ,,

Even if the Intervenors are viewed by the Appeal Board as in
effect contesting the S-3 regulation, then, with all due respect to the
Appeal Scard, the Intervenors submit tha t the rule s , regulatices , policies ,
precedures and practices of the Co mission are entitled to great deference,
but not to the point where (as here) the record demonstrates that they
would be arbitrary, capricieus, unreasonable, an abuse of discretion, or
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otherwise illegal or unconstitutional. This sta tement is particularly
,

pertinent where (as in this particulsy rceeeding)y the record indica tes
that the existing Commissica rules, regulations, policies' practices,,

or precedures do not adequately or credibly protect the health sad
safety of the public, as the Cecmission is reeuired to do under Sections
2(d), 2(e), and 3(d) of the AEA, and under ERA and NEPA; or where the
record demonstrates (as in this particular proceeding) that the existing
Cc==ission rulee, regulations, policies, practices, er procedures are
being applied to prevent the full discloaure and full consideration of

'

environmental i= pacts and alternatives to a proposed licensing action
that is required under NEPI.

6 E Lg ., to the <-tent that existing policies, procedures: practices
or regulations of the Nuclear Regulatory Consissien =ay be inter-
preted so as to prohibit or restrict the Intervenors frem challenging
the Co:sission's practices, precedures, policies, rules, or regulations.
with regard to

(a) the probability of airersf t i= pact contained in Standard
Review Plan 3 5.1.6, NUREG-75/087;

(b) evacuation and radiation monitoring responsibilities and
prepardedness beycad the low population none;

(c) Table S-3 af 10 CTR 51.20 and Appendix D of 10 CTR 50 and
the assumptions that no adverse health effects are to be
considered to occur af ter a certain arbitrarily short ti=e;

(d) the supple =ent to the Final Supple =ent to the Final
Environ = ental Statement prepared by the Staff (testimony
of Dr. R.L. Gotchy);

(e) the policy of denying financial assistance to Intervenors;
(f) 10 CTR 2.758

any such restrictive application of these existing Cc =1ssion policies,
procedures, practices, rules and regulations in this manner is illegal,
discriminatory, arbitrary , ca pricious , unreasonable , and an abuse of
discre tion, beyond the statutory authority of the Cocsission, and
would ecastitute a denial of due process and equal protection as they
are guaranteed by the United States Consitution.
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The undisputed information described is the record and above
prevents the granting of an operating license f or TMI-2 . The 3 card

and Co=missica es: sot choose to ignore the laws of radioactive decay

and the intolerable inadecuacy in the Xpplic an t , S ta f f , and Board
assessments of the TMI-2 operating license proposal. The granting of

an operating license is arbitrary and irresponsible;if, as in this pro-

ceeding, it ignores the laws of nature. The granting of an operating

license is also arbitrary and irresponsible if, as in this proceeding,
_

it ig= ores the Nation's gover=ing legal framework, which forbida arbi-
trary governmental incursions which viclate the letter, spiri t , and
intent of federal law and the Constitution of the United States.

A separate proceeding to consider the generic validity of Cc==1ssion
regulations, which the Applicant has protested that the Interveners in
effect are " challenging" is unnecessary and u=warracted. A separste

proceeding of this kisd is not appropriate because u: controverted
infor:ation brought to the attention of the Board has already unmistakably
de=enstrated that any Co= mission regulations which the Applicant suggests

_

be made the subject of such'a separate proceeding (e.g. , S-3, the con-
- sequences of an aircraft impact, or emergency preparedness beyond the

lew population none) are, as arelied to the cuestica of trentinz TMI-2
authority to eterate, arbitra ry , capricious , illegal, unconstitutional,

a:d otherwise beyond the authority of the Board and Ccumission. The

decision to. evaluate and consider fully all o'f the infer:ation prescuted
to the Board can and sust .be made within the scope or the TMI.-2 proc edur e ,
without the = sed for any separate generic proceding. In :ddition to the

fact that such a separate proceedi 4 may not be used to .catify granting
TMI-2 an operating license, Intervecors lack funds to pursue any such
separate proceeding for purposes of generally challe:gi:g Commission
regulations, e .g. , tr . 2 47-2 49, and request by Intervenors of June 13, 1974

NEPA requires a full and open discussion of environmental i= pacts
and alternatives for purposes. cf informing the Ccesission, but XI7A's
full disclosure policy is also needed to inform decisien=akers cutside
the agency process. Calvert Cliffs ' Coordisating Consittee v. USAIC,

449 7. 2=d 1109, at 11.14 sta t e s :

,
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Moreover, by compelling a forward " detailed statenent"
~

and a descriptice of alternatives, NE7A provides evi-
dence that the mandated decisien naking process' has in
fact taken place and, nest incertantiv, allew thcee
renoved frem the initial crecess to evaluate and balance
the factors en th e ir own. (enpnacia added).

To the extent that the Co=sdssion regulations or policies operate to

truncate this required NIFA assesa=ent and consideration of issues
relevant to the proposed licensing action, it is also important to note

that Section 102(1) of NIFA states:

The Congress authcrizes and directs th a t , to the fullest
extent tossible the policies, regulations, and puolic. . .

laws of the United States shall be interrreted and adminis-
tered in accordance with the policies set forts in thia Act.
(emphasis added).

Preventing a full ventilation of environ = ental impacts and alter-
natives to operation of TMI-2 is also contrary to Appendix D of 10 CTR 50,
which counsel for the Staff stated governs the TMI-2 proceeding and

requires a full review under NE7A (tr. 2128). A full NEPA review, as

required under the sta tute and under Appendix D, cannot be conducted
where the Board and Staff ignore adverse infor=ation presented and pre-

veut sericus questions from being raised, as was done repeatedly by the
Board and Staff in this proceeding. For the above reasons, Intervenors

conclude that the Board and Staf f have failed, utterly and cenpletely,

in perfor=ing their full NEFA review function. The Applicant has like-

wise neglected its responsibilities under 10 CTR 51.2c(d) because the
Applicant has disregarded data adverse to its proposal in its filings
before the Ecard and Cc: mission. E.g., the record shows' no evidence
of any full and objective review by the Applicant, Staff, Board, or

Con =iasion of the following issues:

(s) how and when TMI-2 sight be decessissioned, and the
resulting econcaie and envircamental costa. Th e record
shows no evidence of a knowledge of the quantities of
residual radioactivity renaining in the plant after
re=cral of used fuel or the radiation levels to which
workers will be exposed;

(b} the long-term radiological heal th and environmental
effects of the uranian fuel cycle, as related to the
operation of TMI-2 as required for cost-benefit analysis;
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(c) the epidemiological relatineship between radiation
deses to werkers in the nuclear industry and aubse-
quent adverse health ef f ecta ;

(d) the effect on the otated or perceived need for power
of a change, ' from a rate s truc ture which of fers users
er classes of users reduced rates for increased elec-
trical consumption, to a fla t-ra te s truc ture .or in
increasing-rate structure;

(e) the financial capability of the Applicant to fulfill
ita obligations to the public in the event the Pric e
Anderson Act is declared unconstitutional in all
jurisdictions, as in Carolina Environnental Study
Group, e t al. v. U.S. Atomic Energy Cc==ission, U.S.
District Court, Wes tern District of North Carolice ,
March 31, 1977; -

(f) the effect of a serious pregram of energy conservation,
auch as, for example, the one proposed by the Fresident
of the United States, on the stated need for pcwer;

(g) the institutionsi nechanis=a by which a centinued
reliance on large, central-etation generated electricity
precludes serious efforts at energy conservation, hone
insula tion , and the vide-ecale use of the various for:s
of solar energy;

(h) health benefica of conservation of energy as an alterna-
~

tive to operation of the plant;
-.

(1) data by sources independent of the nuclest industry
shewing tha t coal cenbus tien is a = ore econesical nethod
of generating electricity than nuclear;

(j) reports which suggest that nuclear reactor accidents
are such nore probably and have such nore cevere cen-
sequences than stated in the Reactor Safety 3tudy,
WASH-14CC ;

(k) the social, political, technical, and enviroc uental
proble=s masceiatedwith all forms of radioact.ve waste
disposal, including' mill tailings piles;

(1} consideration'of all the long-term radiological a=d
entiren= ental effects of all aspects of _ the uranius
fuel cycle as related to the operation of T.M!-2.

These twelve issuea =us t also be addressed and fully considered before

ru opera ting license can be grested under AZI, FIFA, and IRA. To the

extent that these issues have been sectioned in the record, they are

sentioned in conclusory and perfunctory form or were raised by the

Intervenors but excluded by the Bo ard. Ccepare York Co=sittee for a

Safe Inviren=ent, e t al. , v. U3?iRC, 527 F. 2nd 812, 315-316, a t n. 12
and n. 13 (D.C. Cir. 1975). The 3 card and staff have violated both the

<
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letter and spirit of AEA, NEFA, and ERA by their refusal to ec sider .

the lon -ter= health effects of the entire suelear fuel eyele, including

but not li=ited to the redon-222 e=issions probles. Thus the co=plete

cost-be=efit analysis supposedly carried out by the Board (I.D. pers.

129(k)) is inadequate, since it consistently, substantially, and =aterially

overestimates the benefits and underestimates the costs of granti=g an

operating license forTMI-2, as shewn above.

NE7A places the burden of consideration of entiren= ental impacts

and alternatives on the federal agency involved, and does :ot require

interested citise=s to stir these agencies towards environ =e: tally benign

decisie==aking. The Interrenors have requested fundir, " rem the Co==1ssion

is order to assure that the important enviren=estal 1: sets of snd alter-

natives to the granting of an operati:c license for IMI-2 be presented

before the Board, since the Applicant and Staff are unwilling or unable

to aid the Board is fulfilling its NEPA and other statutory responsibili-

ties. All such requests by the Intervencrs were categorically denied

by the Board, e.g. , Request by Interve= ors of Ju=e 13, 1974; and tr. 246-
249. The Intervenors were lef t a=idst the Beard's =ase of procedurel

niceties and indifference to the public health and safety, which only

a barrage of expert technical and expert legal resources could be expected

to penetrate cc=pletely.

In such a setting, the TMI-2 fermal proceeding became, is large

part, a subterfuge to enable the Board to evade its statutory obligstions.

As described above, neither the Board, nor the Staff c = ducted a full

NEPA review. The S ta ff 's Tisal E:vironmental Sta tement, is =any impor-

tant places, serely and uncritically parrota various unsupported isfer-

mation filings sub=1tted by the Applicant, e.g. , FSTES discussion on

"Systes Peak Loads and Energy Requirements," Sec. 8.3.1; on "Isract
of Energy Conserva tion on A=plicant 's System Icergy Requirer ents and
Peak Load Demand," Sec . 3.3.2. ; and on " Opera ting Cos ts ," Cec. 8.3.3
Calvert Cliff's Coordinating Committee v. USIEC, 449 F. 2nd 1109 (D.C.

Cir.1971) established that auto =stie deference to the dearminations of
another agency of gover==ent conflicts with the duty under NIFA to eca-

sider fully and isdependently all entiren=estal cocaequences of the

proposed licensing ac tion. Automatic or practically automatic deference

8/ 095



5)

to unsupported assertiens by the Applicant, whose d- ediate economic

needs refleet values and priorities inconsistent with the public need

for preservatics and enhancement of the environment and for prenotion

of the public health and safety, likewise constitutes a violation of-

NIFA. Co= pare Greene County Planning Board v. Federal Fewer Ccamissics,

455 T. 2nd 412 (2nd Cir.1972). Thus NEPA places the burden of cenduc ting --

a detailed, full, and good faith ecosideration of the enviren= ental

inpacts of and alternatives to the opers tics of TMI-2 on the Con =ission,

rather than on the Intervenors. By requiring the Ccamission to assune

responsibility for identifying, discussing, and fully considering the

environ = ental consequences of its actions, NIFA initiates the Congres-

sicaally mandated shif t in agency values toward more environnentally

responsive objectives.

is discussed above , the I.D. is defective because of NIFA viola-

tions and because it failed to protect the health and safe ty of the
~

public as reouired under the 1EA and ERA. These violations also involve

a violation of the AFA, 5 USC 7C6, because the Board' acted arbitrarily

and capriciously and exceeded its statutory obliga tions. These excesses

cannot in good faith be rationalized as attrilutable to the diocre tion

which the XIX, NIFA, ERA and AFA grant to the Board and Consissica

because these violations involved an extrene abuse of discretio*2 by the

3oard. With regsrd to radon-222, aircraft 1spact, evacuation prepared-

ness, financing, and all other issues addressed in this brief, the I.D.

is arbitrary, capricious, unreasonable, an abuse of discretio=, beyond

the statutory authority of the Board or Co=sission, and otherwise illegal.

The I.D. zust therefore be reversed.
.

Under lo CFR 50, Appendix D, Parts D92) and D(3), the Board is not
authorined to grant an opers ting license beyond 20 percent (20%) of
full pewer. The I.D. violated 011s Commission regulatics by authorizing

the issuance of a full operating license (I.D. para. 133). Appendi D,

Parts D(2) and D(3 ), are applicable to the TMI-2 preceeding under the

provisions of Appendix D, Part C(3)(a) .

Intervenors note tha t a review of the I.D. shows only two re f erences

by the Board to the Intervenors' proposed Findings of Fact and Conclusiens
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of Law of August 15, 1977 (I.D. para. 15 and h5). Intervenors had

submitted 109 separate proposed findings f.cr cc sideration by the 3 card.
.

Ihe Board did rot even have the decency to address each of these pre-
posed findi:gs, separately or otherwise. The Board did not addrces the

overwhelming majority of these 109 proposed findiscs at all. The 3eard
noted merely that it had read these findings (I.D. para. 4). This

evasive action by the Scard constitutes a elest violation of APA.

5 USC 557 (c), which states, in part, that

The record shall show the ruling on each finding, ., . .

,ec=clusion, or exception filed by any party to the -

agency proceeding.. All decisions, includi:g initial,
recc== ended, and tenta tive decisiccs , are a part of the
record and shall include a state =ent of:

(A) findings and conclusicus, and the ressens
or basis therefore, on a,1,1 the =sterial
issues of fact, la w , or discretien presented
on the record . (emphasis added). .

Section 557(c) of the APA entitles Interve= ors te knew why the Board
ignored, without exception, every one of their 1C9 proposed findings.
These findings discussed the isses presented in this brief above.
Section 557(c) requires that the Board specify its reasoning in order
not to leave the !=terve=crs guessing, and to prevent decisionmaking
behind closed doors. Intervenors were also prejudiced in the writing

of this brief by not knowing the reasons, if any, which led the 3 card

to ignore the important questions which these basic issue raise.

The APE also requires articulated and soundly reasoned agency
decisions. Under the AP1, the Board must inf or= the affected parties
of its decision through specific and de tailed respocses to the issues

that were presented before the Scard. Disclosure of the underlying

ratic= ale of agency action, as required generally under AFA, operates
to deter and prevent agencies of government from exceeding their
authority, because the parties will be apprised of the reasons or

1sek of adequate resse:s which provided the official basis for the

decision. This requirement of reasoned decisio==aking is also in-

herent in NI?A, and was violated in the extrese by the 3 card.

8 /
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Is additics to violating Jection 557(c) cf the APA and the
'

spirit of reasoned decia1c==aking which per=eates the APA generally,

paragraph four of the I.D. epito ines the genteel contempt with w=ich

the Board, the Staff, and, understandably, the Applicant, responded

to the Intervenera at every critical stage of the TMI-2 proceeding.

The Intervenora submit that their righta to due process and

equal protection, guaranteed by the U.S. Constitutica, were abridged

by the TMI-2 proceeding. These rig? ta were abridged because the Board's

denial of financing, se exclained aeove, prevented a balanced presenta-

tion of issues. These constitutional rights to a f air hearing were

also violated because of the prejudicial and predetermined nature of

the entire proceeding. The I.D. does not reflect an evenhanded response

to the record. A re-es tablished outeene , the productice of another

operating'lf ., could not be swayed by the cany significant and

still unaddressed issues raised by the Intervenera and au=marined in

this brief above becacae the Board applied completely different standards

to the evidence elicited by the Intervenera thaa it did to .the infernatica

supplied by the Applicant. Such conduct is appropriate to advocac.v,

not to objective decision =aking. Such conduct violates the basic principles

of justice that are fundamental to due process and equal protection under

the law.

For the reasons described above, the I.D. =us t be reversed. As

operating license cannot, consistent with the Co=sission 's legal

obligations , be granted to TMI-2.

.

.
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Men c.vgunni to '.TJ nuclear test
*

r

19a7 a$t-Bomb Testp .
:

Army unh couM he key
~

lc aY Be L,ancer Lmk. .

ATLANT A it'I'll -Two Aruy set- dition gr amancitic leukemia, by Vet- j{*} Q{ {{g,f{}{ j} {f {{{r...

T
*

Admimstration datlors mho '

erans uhe w ere esped la an atomic erans ,

tmh test tn ll.e hes adt desert 20 knea of ti.e CDC's interest Enidemic inutbrence scruce, shuh to-=

* *"* ** * ' na
scars ago may belp a medical detec- "T).e scientific question ts: Are ATIANTA - The lust roster o! an seshcan s epi'e mics
Inc dvuser mhether there is a hr.k these cases el leukemia dela)ed re. antairne unit that was espre l to an r.,l t. :lt saiJ he has recrised numer-

,

atomic bomb test in Nesada in IMI ous cal s fro n ottier frerde w ho were atta tacen es;<,sure to low r adiattan spmses ta laa lcul tajiation?" Cald-
lesels an1 caver m ell said couls he the ke y la en impistant staty tesis a f,r teack as l'eti lie satt Cno- g

1he n en. l'a al Cwar. 43. of Salt ~ % hea s e h u e tw o out of 1.100 of I.uk. mea the natoinal Center for bn- p. t cl4.ms as mans as ti.9 f.cile mere 4
ca e C.,ntrul sas1)istesday. in the immcai ie .rta at tr.e ti.nc of the ,,

Lake City anj Donald C.,e. 41, el persie.3 des el-pm,' leukemi.a there's ( :

Tun +kinnille. Ky , w ere on dut> at a pautit:1) that inq uent throuiha
Tuo former members of the Sn t'h IM7 test %

that rent e ear"?c t to ra-l' W e know< .
- ^"'*a'ne inf antr > lie.:in ent of the a r.J

,

Yucca I tals. bev . on Aug 31. lW. common esperience." he said The su In I^ " ' " ' * ' " ' " ' ib. an r n an re Ia r n q
then the Army detonated a 41 halaton thances of rummg down with leuke- . hi ts se a le

atomic lorr.b lley were among 1.lW mia are about 10 per IN 0in) persons ,that atta ks the *hite talood cells, the wors/* Le sa:J 1r e inflererte is that >,

they w rie sutsiet t ta tu men.:.aus dose s. ) :'
snen stahoned less thJn two miles on a purely random basis, he said. d6cese center suJ The asa ra:e sale .la,e 1.>r s.hanon in s ,~7

These coul1 tre others some of whom th" c'unt'' 8' 8''a h' sed 85 fue 84 l8-!1 -

frorn the test site .

Eleanwhile. the Nuclear llegulatory COOPElrS Alt \lY doctots said be may ahead > t,e d .J. a spokesman sa h'*"# "' ' ' " " I

,3, p r d [e -lie said the soldiers in the Mtth re-|ICommenton u as urgrd Mor. day m could die at any time Coe has hairy
Ilt. Gl>n G Cald :11. deruly n.. ofnr

the disease tenter s cancar 1,r a nc h-

J h astungton to strengthen its suned- cell" feukem J. a different but still
lance of atomic p>wer plants by berf- f atal type. according to CDC cancer [,',d ""'.I'.''"""*"*'"I"*4"*"''''*iun t a ut m per d ne

s
I nog up als inspcttmn force to put onc specialats ()thors were espred to radiation dur- A tal u a unit el sreasurement of an

' %c need to lmd all the men who ene .tumte t r it s at Yui c a t1.ts la at atroit.r i vuse el 14.ti.uunanspector at entry site.
were espiard to the rJJa.itsun and c.,i g. ll sai.1 trie 54tth w oul.1 ru e sci- t al t ell und stu.h s showed the rate

WITil A CUHitEVT force of 841 then me nniht be able to identdy the entats a secohe group mitts whith to of truk nua in Japan I,efore the atonss

persarn the .WC inspet tion olht e low lesel of radiatt n as a tause of
* ork l>umb e st.lusu.ns m a. about what it is in

'What I arn trun to do is to scro in thu (uartry - ahuut "O <asts peni
tenientrates on a reues of atomic mahgnanoes." said C.ilde ell I I '"' " I'hI'''I ''"I ''I h''pe

Ind OI4 but it inise ned termen, toasty a

6 power 3.la nt ope r atmg retwrds to findirig all the men men't be easy * *" ' h' .1 ou t
a N a W usen W s M ne mar anj -

M bn af Hu. pa p W an sn- " "'' E' " ' " ' I' " b * *

m ah h for pm.t,le s afety snolations (3 j ggg 4 " # ' '' 'I " * I' " ""''# " " ' " ' " '"*" "
t *

w-w gr ru s al. c oin pa t e d usHa the national said. g' * *
An impwtor a an tec capet tid to uut l)e === ye-. *
one i! the ',8 Licensed liuilrai puutt ,escrage.

The A r m)'s of fit f.I ruster of the* * *

. plahts ein e escry two utrks
Dr Glyn f 21* ell. thirl deputy at f

, 50 tth al p as.-nHy u n I.. e in a fire at

the natomal ( c.. tor for Oncase Con.
' , the St. leun n e ur.h c ent. t in its73

lhe tw o Intmer niemt.r s r,f stie unit ,

trol s c.uw er t,r ans h. s.si4 En t ay tus .knnunt..hau hut.no. .. re otr nt.gicJ'

suention w as Jr. san to Coopct's avts. as lio n .l .t r.,c . 44 of 3. uni ginsulle. ,

hn d'aM"i, '.ut it
to , an.1 l a..+.e 5t . h. n in a-.

C _ocu- @J n?,A (fMQ,p,, k,p g.
'^""""""'"""'""""''"5'''7,

%_
1: '

i- (.oop t hn f ac t e <tann far arruce-3 . .g- ) .
11 1.| ,4 6 w i' g'3(q)c .

g '... - .

y i f g sj *
e nn e.. . t .1 4 .si .n< e i t . . n . , n ,. ha unit

d ig . n d.In..eii i,c.i....a ni,,#.n.,aC' ')
( 41 ' 11 % I i n a h Po n % ,, c 311g j ,g s

,

, sa er, en ,t t. to the dome s . r.t- r sg
,t
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U.S. Smts G.I.'s at '57 A tSic Test
'

.
'

To Check Radiation-Leukemia Link
.,

_. . . . . . . _

Ry MALCOt.M W. BROWNE
The disability e!atm ef a fac-vec *o'dier 'stomv tweb test is reauind 'o west a

. w' o charps't' at he cortra. 'ed 'cukemis i fdm ha4. that rez sters ndaat o*t accu-
because of a IM7 atom e bnmb test has mu.ated 5y the wear-r. i

F::r pted a n.at;onwide sesreft for other 3"t s me scettua an yad M '
setera .a present at the test. even low doses may cause id effecu after

The Nat onal Center for Di< esse Can. e keg pna d.-

tred in At' ants, wntch init.;ated the m. I e' keme is cocynon, after a pe==od
M m arnong wem of massis e radi eserttgation. is t esttrg the eaw as an

eptde-to!cadcal stady, trWe to find a at m i M s a h as m W s d the g
pessble 1.nk 5etwee the test armi leu. HMma and Nwat esp om

'
g gg ,.a. If ' tome 9 row considered a.afe were ,

,

should a re'atnaHp be foond. offt- fmud to have effees such as :eu.kemia
! cials say. se e-rsts wout.l hase tn r,, over a loeger t erm, t h.e redemgn of.

nuetear pow W reacten rnignt prone a;;ratse the safety standarris appimg
8 to rad:stico esposure, and tN1 ei:iu.d nece-sary

|| have profound e*fecta on the futur, of Medleal Records Sought ,
I nuclear technology, po*%nly ins olvin g De first step in the Inyfet: gat.on wd!I, the reefee g7 of nuc!est reactor % be to locate the rPort who part:coered 1

At a rneetma nf C*c. I, the-Depeftment in the test and tn ootain .ned. cal. recor-la lof De*erse. the Veterans Ad. unistration. and death ermficates. Ther interage :eythe Department cf Energy, the Ptibhc
Hes!f h Serwre and tNr Natwiel Rews1-M comnst'es sec *g to cxrduct the study DM]est:ma tes that *.he task of c.terktr g avail.

i C:unc.1 decided to hesp with the study. a y e w , ,,n 3 , e m ,g g .,n n _ . , :.7De Ar ny veterans whoac case ;eemPO menths at a crw d aonut 3100.000, a l 'Ied the studv is Paul R. Cooper. 43. of Defen.se Department sp>aci.n an aald. ,d.

Emmett. Idaho. Mr. Coopee was servuig Meanw%Ie. however. Dr. CaldweJ! afst "'4 188* m a provisienal unit of the A d Air. h.is sr . ail se#f at the Dt.arase Contrd ka !~"t* berne Dtvis:en utien the dMsion par * Center have succeeded on their cira m R.v; p$hepated m an atomic bomb tet code- incar tg 432 of the We they are - :. ca=:ed "Smeney' on Aug. 31,1937, as se-ku g. L. '-

* Yucca F!a:s. Nev. Beesuse d preu enm ts of W h. 4D
Caim Was Dented vesttentm. Dr. Caldwed sind. his offics i dT!.

Di a ecrrpeust'on c! aim submdted to has rwetved thous. ands cf iceters from O .j
the Veterans Admini.*t-atire. Mr. Coopr M",',$'"''' ""d *#'*" * ** *"' . I d;a
contemded that hra leukemis was e re-
su!t of his pre <ece at the rest. His ef airn Tm ee f.rst stor".fc bomb test b "G-

b
. vs' de- ed. ag wss h.s ,nwquertt appeal- JWy IS45 tast 3 June 30. IS*1 the , w*re ''--

But t'e National Center for Doesso $35 Amertran sto e bc. :h .-maens.
ncN ting t.h. two :h.aa ee.:ed worldCentrol, tri re pm se to an Inquiry from War 11. Dr. Caldweu sa2d. ;n 1357 akms
there were 3 Amm 'm W. M. IO)[rthe \ ete ans Adm.rustration, took as 5"

tenst in the case last August. wed ette tM @ m tw WW 'i.t e par".y e matte of / ~
Cm,!y of humanitartanism., science and .

Amefw ans we=e pr*sent at te7s poten.part Dr. Civ9 G. : :,g, ,,g,,,. g
*

we!! deputy chief of the center's ,,.w nm,,;,3,,s to accne cegree of g. ,cance- brancft, sa.d m an site-v ew. .'.AMany of the letters he has recentd. 6

Beesuse of the attention Mr. Cooper's
D r. CMdwett said, wees from pc =;le .

'

case generated in the press. annther leu * w3o wne at tests c'Ser (*.an Smenev ikemis etetin who was at tre " Smoker
, test. Dona'd Coe of Tompk nmde. Kf* and who t crefore canex be acc:,.dpi NR"'

in the prewat st udy, because of the
esmo to gnt. and four other possib+e ,,deh varyutz enno:ucr.s cf other tests.!euiremia incts ts have been ident.f2ed. He said trOg ha em wm

"The Pentsgan has toid us that about , the truWar i and oeier'organgstere See* 3.153 people, g-ve or take a few, we s
at the Smekey teat." Dr. Cald i p,,,ved e ntremed y c f fec + t pen:y be-

present d. * We know that the everse=' rause of the f ede-aJ Prn ac'v Actwe.1 sai % t.ary m oid. W ing m wage of the 82d Airbor'se peepic was .2-
and we have statianses on the numner n(' neith as' good in 1957 a4 it is todaythanks in ew- puten." he aard. *ard udeeukem:a cases one could expect in att en,,'Nem rumds are NN r>unexpoged peu!stFM M 3. 8 $3 pr''ple. 7,g,7 .,,,g ,g

IJ Cases Predtetable ' for mihtarv personnet r= cords be.ouit

'"D e predict 4Ne n'iribe- fac twooie , cau*e of the 19*3 fire at the St. Louis |
* 8t the age 'hme soldie-s wouu be now misstarv re ords center, wNc't destro *di

would 'w a' nut 19 Ieukemia case 1.* h* many of them Even Imk:rts n.an.es with
* ai d. "" %at is. any num?rr of c a se, servat numbers turm out to be a najor
from re-o to six w'ned snt he signifL ! prnhW"
cant in show:rg a re!ation= hip between . B it Dr Caldwn! hehevas that the
the test and :-uke -ia reenrds gene-ated "when money cnantes | 7 ,

<>r9 S . ! nandtJ' in*us ance fiies, retirve*e9t pa v- l / j"' Jut even vis i s es m a*r he i

raet f we krew how r% n c of st m.e re its. disan.hty r*aums and no farth, may t
prooie : vaent at the test Pas e died ' fiermsh a luce. if ar*d whe s they become
s.ne, thC avadaNe

''Se Det enw Dep a r* m e9 t 'ia s t a;d f *i s t - "We need to talk to dnr*ers a hnw
a!'hnugh sorre of those prevnt wcw 'setiraes rnay he the men se're intemted !
withm two sad a haif mdem of the 44. 'in We need to interview the me : them l
Woum ese!%.an, raitjta=9 donea we-e sen ce, as a art 4Jn poen- We ne%i to ' 1

weal betrw the ac.epted I.mit n( i.alet y. j kso s causes d desaA og testh ctr j
wbc2 ts f've rmfa a year. T.reewne at assi16catee * i

_. . . . . . .
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s ' Dinute Arises on Who Vid n,t,

; UeS. Study a? '57 A-Test E '?ect :k
,- fly Walter |' incus solve whether *the incidence of dia. ,'

t w mac s ew sun we wr
case. partfeularly leusemaa or cancer.)( ControverTy has d eveloped over incressed amont men esposed to

who saould run a go.ernment study atomic nuetese rad!ation/* accordict to j
*

t of wheuer a 1957 ruclear weapon. Dr. %!liam IL Twee. assetant sur ,
g- 4 test caused a significant number of geen pen ral and director of the CDC. g
g leviemia cases amon- 3.100 soldiers The Dec. I group also der:ded that *

and civnias pr.rttespanta. alonc. with the 1957 test. code. named

9mokey. the study should include a |
.h Two key enembera of Congresa, Rep. w
* sumy of cUce'.a fnm otDer tests.Pral Rogers tD Fla] and Rep. Tim
' Lee Carter (R KyJ. chair =an and The Atlanta based CDC*a Dr. Clyn I
g ranking COP member resecetively of . G. Ca!dme!!. deputy chief of the cas-(
; the hocae Hea;th and Enttronment * cer branch. has spearheaded the is- (

Subco:nmittee, have written President quiry up to nc 7
I Carter that they are " deeply con- He confirmed throu:b mvestigation
., cerned* t'ta t the planned inquiry the first two leutemia cases and a4ded i
I *may be transterred frocs the Center the atxoscry of four Loore arnoag
; for Disease Control." Smokey participants. '

At a D= c. I Pentagon meeting. it Acer,rding to CJ!dmell the Cnding.

was decided that the National Re- of six leukemia cases among the 3.100
f. search Counell, as ar= of the Na- Smekey participants was "on the bnr.
p tional Academy of Sciences, would un- decline * of provm2 a si nificant rela-
g der'.ake 13e study directed and funded tionship between radf stice reevived at

by the Der:tr.cnta of Defena.e and the test and the illness.
.

I

f ' W urpone of the study was to tv. ' pants have been thoroughty exammed.Only 500 individual Smokey partad-The p
a . . .. . , . * < Leukemia. a cancer of the blood 1-.

* * " " " that has been clou!y re' ate ' to radio-
b tion esposure, generally occurs in 8

about one of 1.000 personi

I " Die two con ressmen pointed out in
their !ctter that the CDC has na
" vested interest in the outcome of the

i study' wht!c the PentJs on. Encery
~ Department and Veterans tcministra.
I
{ tion are latched "In contutumg 14tara.t!ca artsing from atomic tests /
p The three scencie*. Re:: rs and Cao
a ter went on have " potential finametal
f liability and obvious polley !steresta"
' in the outcome of the study.

The views of the two !ce: stators udi
g carry additional weight withm the ad-
t ministration smee they are planning

to hold puolic heartnra on Smokey be '.* .

h fore their subcomrnattee within th e .
j next few weeks.

The Smoscy test took place near,

[ In tne lievada nue! car test site. A 44-
dawn on Aug. 31. 1957, at beca TIat -

kiloton device was detonatcd on a 700-
f foot tower. Withm three bours afterf

the explosion, some I.000 GIs maneu ,i

| vered m the siemity of ground :ero.
,. Ofic purpose of hanng tmops exer.
; eiae after the detonation. acecrding to )
g Ar:=y presa releases at the tl=e. was e
J to pubiac.ae the role of the foot sol .
", dame la the age el abur.ac vgzf. ara.-

.. -4 i, ,i
4

. .
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Battle oft Radiation %tandards,'

[Ever Bitter,Is .. ow Expanding
't ~

f Py Walter Pincu, Bi *d int 3f t! ham and 3taneuso pep. 71c3 L,, Carter G Ky ). rir.t:ng '
contluveg31cq [3 gh, gigggp {j ht that minOrlty membef of the subcommit-' weauren P,es seet! t mer

ra M n' vnn witt.in the scien- tee headed by Psal G. Rosers (D .
.

la the summer of 1374. Dr. Sa: nuele " u over the possible Tiaj, *
Milham of the Washinston State PJb,
Le Hea;th Seruce completed a study [[#["e[r[susing effects of A key witness at the hamn: !s et.,
of all deaths in the state end deter. peeted to be Dr. Karl Z. \ tor;an. now

* tmned that there were etee"tve can-
- *' O' O'' k'el a professor at Gceras Tevi but foe

jh# 8 overnment standards la more than 3 Spars 19e c;rwt*r of theeer fata;t':e1 among the unrters expo- e Wimcd that scenufte
( ' sed to low :es el radiation at the U.S. - (a, Hesith Phmes Dn: sten at tre covern-a

peen cenwred by the gov- I toent's Oas Hidee nuclear fa<thtv. *

[ government s nuclear facilities at 7 eral res str5 . rants (a
A man d internmonal repmationa HaAford. Wash, em * Wd to Suppress additturii ertti-;

The Miiha:n study ran counter to In the radiation health he!d. Mor:ancis m.,

; the euabLned casernment positints Federal of0cials and their ewrt- has worsed from tue start of the na-
: that present federal et nosure stand- ers tuviits.t trat erttacal findancs nase tion's atonne Soet5 procmn nn the

; artis for forlevel rad:ation are safN come from poor research tet aniques da u:ers of cueer fram rsd!oletire ,

a position " at recently has come un* or scif promotion by groups and indi- matertal. particularly Nutor.:um.
e

* der increa in: attad as adchtsonal vtduals. Mor:an is na str2ner to the goc

"lY" "!esrmn: of Milham's conclu-
A new National .tendemy of Sci- e*n=ent s a'lecad penchant foe red' ' * *

s
L pon ences panel has been consened to sunnc its enties us the ractatmo I. eld.g-

sions. officials at the Encery Rewarets take another look at the cosernment la the summer of 1J71. Mergso. stil.I'
la nel standard. The current battle Oak Ridge s dareeter of health rh3 * |'

n$ch 1 Han o sme * '' "" * * h * * CTIIA''I # W*

' concernad about the put,uc impact of
It has also reached the cour*s. bealth dan:e": he saw to the fet-

' the study. breeder nuefear resetor. ne psvr-
I They firvt t-ted to consince 3tilhsm in L.as Vea:as. two widons have filed . una to be dehvered to an Intera e.-

that he sh.euid tot put nn the resu.ta suit acainst the government. claiming tMnal Atomic Enem Agne7 coch
of h's studv. When he did, in an c,b- that thett husbands died of leukemia , ence in Gemany.
acure jour 9al. EfiD % otheials tr:ed to as the result of radiatton they te Hnumr. bla AEC Superiors at Oak I.

, g et De TNomis Mancuws of the Ur i- ren ed in Dwember 1970. when a nu.
sersity of Mts rch. tnetr centract ricer underground trat called Bane- E'd:e ce*tsored malenal er't ic al of

the breeder resetor and the p t at #
rwarthe* on tae llanford workers' tw'ry vented and sent fallout into the D'um it used, and sent the ecw ser-
heal'h. to sun a news release sayin: air. enn M Gennany wus (natsuc kns u '
his 14 year s'9dy had turned up no et- The two men. Juards, were an;ong Ston: a that he was to rett eve the,

eess of cancer ca*.M. Mancuso refused. 100 persnns etpo3cd at a camp near earlier copies and deliver thett ver-
'

[ Ef'DA t:wn htrad another rewarch the te*t *ite. Anoiner guard siso r,

j ortarn:sts.,n to analyze Mdharts sta- cently died of !cukemia. .'#"-
Man compHed, not vandn:. M. t1>!:cs to see tf another reswt could be In the Baneberry case. the :overn. said recently. to esuse a sur i.n has :.ast

'. #*''' " mc9t plans to produce setentifte wit- F8" 'I # '#M*In u.3. Mancuss was tofd his stter ne3*es w ho saw the dose racen ed was
*

e

Not looking back upon the eri-contract w as to be tra:hfer ed to too low to produce teukemta. The wid.*

sou. Mer:an s43 s m n a dam in. ERD A e Cak Rid:e fac2Lty for adnunts- on s bas e a s their r h wf w it ne*s Dr.
SNehtg Warren, forrrer tr etoe of venuma on rv, am troes fuNing'#* * " "

aentin that ein ae brum m kar 'One year later, is the *ummer of the Atomic Ener;:7 Commisma Dm-, against those wno das.acWh Mant. iso came un sith reaults emn of Bioloc.v and M edicine. ~ He has beceme a ma;or eer,5stant *
who,

similar to .uilham's. Worters at tne ! say the dose could have caused
Hanford f aciht:es, accordina to 5f an. Warren was also for eight in the Manicu o affair lt was a Une --

ynts lj 5. repre*entative to 'te U.N*. gan teeter to Ener:v 5,cetary J a --e s
o sho 6 per e t g a r! e * R. Schles'neer Jr. queattentne Mameo--

y%entihe Corrmittee on the E!!ecta ofg s dismas. sed t. hat rewriedly ted to .of cancer than that foucd us the gen- -

W curnnt inspee*cr genera.1 bW
ER \ ffic is in 17"5 worked to De Battle over the standards wil.1 gation.

' de!ay Maneu*o's publicat;on of his re. also be pla3ed out before tne (fouse Tor Mor1 tan, the mer@lp_ lo ,
' suits. They developed entactsms of the Suecommittee on Health and the En- volved in the Man.neuso esse is inoet
i !!nd:n:s and et culated then among vuonment. whien on Jan. O plans to
* the scienthe community. been a series of hesrtn s on low level

imper * ant mag & MWm
sw M - - - .. .

Is D+ee n=er 17U. however. Man- ram a' ton.
' caso and his two coiles ues. Dr. Alice One apeatf;e subject for inquiry will,

' Ste= art a-d .Or. Geor:e Kneale. pub- be the Maneu*o study.
lished the:r hed:nes in Hesitn Phys- Ancence eras will be smelrv. the ,
ses, the premer ;nur talin t;:e occupa- 1957 nue.e ar weinon te*t in .N ev ada '

t.:onal rad.at:cn fic;d. wne e the Army instehed Gfs in the
Recenti.<. Eft D t s suem*er see9ev. ue:nity of tround te~a with:n two

,

-

the Decar" ent of Ener.n. starW an i hours after the +4-blotun shot (thr=e
{7 i|p9in't*ctor :cne*al's insesti.at;on to e9- t;mes snat of Haroensman .was deto- / dita91.sh why Marcuso was if r meed, as nated.p

of 15s year. as the cruef goversment- One of the six leukemia esses al-
sur-)..r ed rws cher into the long- resdy found among S mosy's LOS
tera healta of Hanford and OM Army p#rt.tetpanta La a couant'.aeS*. el

[ ddB M h e I.aC ht7 WQe3.act
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Pentagon Pians w Hunt: .
m

Data on GIs in A-Tests
,

I By Walter Ptecas Throughn'st the nest:n: committee

w. w emawrwene members crito-ize 1 the Dafcase De.
A Defecse Deeartment offsetal !ald partment for what thev d**i-ribed ae!

.

harhaurd etfurts to munitur the mad-Congreu yestercay tt at the Pentagon
lest efferts of the nuclear t:4ts.will undertake a erash program * to Spamficauv. the Pentagon acc oUwr

collect records of Gis who were etM s. agenun *cm tam M tm for not
ed to nuclewr weapons test an the cooperattne with a Center for Diseaseg ,,,

Centroi stut*y on the possibility that
Peter H. !!aan. deputy d.iiector of the troops sere expo *ed to increased

the Defenw Nuclear Agency. am rin of cont racting leukemia and
mounced the =tose to a House subcom- other forms of cancer as a result of
cuttee on health and the environment the WS7 nuclest test, niciLnamed
tow ard the e!ase of a day long hearing Smo ky' J

on possible ridiation induced illneues
Subcamm.ttee Chairman Pa ul C..of troops uno partaupated in the

testa- see RTDIATION. A3 Cet I

RADIATTON, From'Alf of 1.s=1 indn%:nts who pa rtiel- The Tennessee onit had corne to ha

,

pated ist other mihtary nuc!*sr tests. attention. Skerket told the au'ron>
Rovers (D Pa.) said . it wts said the CDC ufficial. :: unt they had mattee' throu:h Caldwell.
unbeM shW' that the Defenae De- leukemia and another :11 had some lie added that Caldwe!! to d hits .partn:ent failed to :ive -hic priorvy* form af cancer. one of N men in the essee g'7up

to the location of sold 2ers sho tcok Earlier. an Army witneas. Maj. Alan
pan in the test 3- Skerner had told Racers that for the had turned up with leutenta.

The subcommitt ee w$s la f or* ed pa>t Scar he had been the unty Army The sutrommittee s inst:.al wit. J
yeaterday that a stat:stically si:n fi- officer in the Pent.aa.on tryinst to 1* nesses > cnerday were seterana of the
cant number of feukem:a caec+-the cate infurmation on schbers in the SmW Mast. .

number now reaches eneht-has been Smoky nui ver test. and only for
Russet! Jack Dana of Alber*. Iee. .found amona 2.:25 sold;crs uno teot about *$ percent of my time."

?.tinn. teat *fied frnm a wheelchair. de-part in maneuvers after Srsoky. 4 45- Skerker &n said he had found the scribin; huw he was knacted cver bykiloton teus het detonated in .Nevrda names ut three sold:crs w .to had
un Tur. 31,1937. h Jher than ailumab'.e doses at Smoity Smoir fmm his ecsmn on a h.;J ;

3m yards from the teu er.* .

Dr. Gb n G. Cal twell of CDC etu- but that he had not looked for them.
tioned the subenmmittee, however, in his prepsred statement, Sierker Dann smd that aere the test. -! bt i
that more information is needed be- dewrbed 5 veral other tests which, rDy haar in blotches, then it new bact I
fore any cause effect etnclusmns he asid, should have a " follow up ;ro- crav and turrad to mv natiaral co!oa. |

.Mw te+th beaso f alhn2 out and I lost .

could be reac: led on the relatiomlop gram.- .

hearing in my Ic!t car " Darn abo
, betmeen test exposures and later can- One he nnted w2, a March. IM3. e.ot

said be had been to;d by tia doctoci
cces. es!!M Nancy, a *0kt!oton deuce deto- that he has a ;ow scerm count. a situ l

llis besa. CDC Director Dr. WillNa nated from a 3 Moot tower. *
tion suociated with radatloa ex;o-

!! Foc;e. uid his ::ersonal view was mt.n h,m..s were not is ue f to each
sure.."% hen >ou have eght ca*cs you hase man ' 5kerxer nuted. thou::n there ,

to go on the aswmptium that it is out w u " heavy falluut in the msneuver

radiattos |
of the normal ran;e." are s."

The normal prenabahty for occur- Skerker noted that the
rence of leukemia fmm a group of * * safety monitors went into the contam ,
*:35 roung men would be two. Focce in si ed ares mtnuut giving readana to ,
said. In the cuurae of his te tirreny tJze:r commandcri.

-

Facce resd a letter to Roteas frurn Whe t the ra.flation ufety nff cara

Ifealth. Education ard Welf are Secre- directed the troops to be withcrawn,
tarv Jn3cph A. Cahfano Jr.. uno S Od some 70 y ards from ;murd 7 em.
CDC's Smury study would -be etted - "the unat ecmmanders ex per:er.ced
ted to tne matimum esteet po"able * dif ficultv in wit hdriw.n? thmr f rmns.*

Caldwil tald the subcommittee tNat Sicrker a!%a told of findina that a
he feur.d 23 ad6t;onal enncers in re- Tearcuce .br Nau..n.11 Guard group

v.ewint the remrds of W Smi t had flum n a photo mmiurn os er tr.e

part:dpants-a cumber he 54.4 v.as Smob Ste after de*unau..n. I!e ad&d
st.d below what could be espected sta- that he could not locate a*iy record of
timcally frock Lee entAre 5c24.<y the rnen ur who ordered theca to per-

form t.nat nuwoa.-group. ,

h. .
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- A 12 in i .u.r.1ca. . inz :;u1TINcTox rost.

.

900 \ ere Exposed . .

and furnished their ows nadiolosteal
b A # # safe +y and surrert.*

O**&* -Tes s ~ a 1a 1011wa9
-.

' x- -t-d -nee - -
#* not reaponsible for troop actt9%

ties * dur'n.: Smolty, it w as the C+ .

By Walter Pincus leukemia. The respon=e was that DOE fense Depa-tment's re? pons.bthty to .
d' '" ? "'I'# 8I M''"**aa-waewisurw e etpert mitnc%cs will testtfy at the

Dr. Wil am Bur *. DOEs deeutv di-A Depatt;:ent of Ene*gy ofUcial la * >uat that the raitiation that day did
" "' # * ' d * * '" '' * *d'#*Itc!d a House subcomittete yestrrdar not.

## N" Nthat at !csst KC persona at at mos- - w hat did they dc. eat sorse trois human radiat.un rewari n pru .
pbetsc auc! ear weacoca tests in Ne- chocolates?' Carter a doctor h2mse!f, grams. said a study of the solac s at."e

vada and the 51uts Pac:fic from 1951 asked sarcastically. pmed to radiat4un in Scosy and otner
to 19C retenved rad!attors exposure Car'er asked if DOE had done a fol. *

doses that exceeded 13en permissable Iowup on the 9tJO Baneberry victims
nuclear testa would be difDeuIt te.levelA and was tuld none had been done.

In anrwer to questions from mem. *!!cw dn you make a jud.:emce.t un- cause film badges, which registered*

bers of the House Commefre subcom- leu you study these people?* Hogers some radiat! ort estosures, sere co4
aaked. .lsen to all the troops,

mittee on health and environment. Dr. Kerr said after the hesnnt. *!tRo:ers nated that as suct ea-or
Donald 5f Kerr. acting asustant co * a:ency to the Atorn:e Ener y Commi,. maxes the seie :tifie peop:e ners ou'to
ergy secretary for defet:se proc'ains sion. DOE entries nn reacarch to rte. D:J'e a *s um p t io n s'' as they wou.d

said hia agency presently has no plans termine radn'tton effects ovi ht.mann. hee to tf they took up a st:.dy of tse '
enpu-ed soldiers.to eccduct follow up medical eur'una- After be't" fold that $6 mi!!'un is

tion of the indinduala involved. betn; spent "fis s ear stucvin;: Jara inuther committee tre::ber. Rev.
new su sm M Hamhima and b D"o las Waleren iU Pa i also entl.His staternent drew ert*:etam from ciar tne Dot. witne*ses for the lac agasakL Ren n p W. *asinc.Chur nan Paul Ro;ers (D f'ia i. who ts omine near that is beene uwet to ot interest in the so;c.ers s h s mad

direct:ng tre investa.:at2on into po<st. fehw Amearan anictiers who w reble tnereased risk of leukemia and
I#'t# , la
C'#d tliese (nuclear weapons] beco exposed to radiation at the au-othe- caneers for soldiers who partsel-

pated is nuclear we.apons testa in the elear tests.
Isscs. On Wedne* day, the subcommitte. -We have a record Nt a de%

I'M #"#' M IC" M Dd Jf 30!2 %ha b ad veda on iCOP r e be o s m tt
asked Ke*- about Bancoerrv. a 17*3 diers who towk orrt in one 1957 test triit a ser:ous he alt h h ua rd.* the

under1rround snot run by Dors pred- nictnamed Smok) . ffeshrsert eare e.sman said. *a-d
eees*or aser.ev. the Ener y Revsrch "You to< k no action nn smokv.* you reaple trefer*tn: to the Dr C
and Development Administrat2on. Roters tom the DOE ofJie:als *ho offzetal*l inst.tu*ior.a|:s- or ;erw a;:e

Baneberrv sentcf and sent radiose, were teatifying. -tt has to be arti. has e not been su pic:nus . . I d re.t
t!ve fai!aut"::00iM feet in the asr. The wated by* the Altana b.ued federal much ciore comfort a ble tf we had
faHout <* rifted over a near3y tent esty Center or Disease Contrui. someone skeptical enough to behese

where 900 test site em;Ioyees had to Ro:ers aded b:tterly. "We ll never that sq.Maing admse 2:aay be kap-
"I"be evacuated and 34 of taces exarrtned find out If h.w tese! radsation has any

" " ~ ~ - ~ ~ ~ * * ' ' *
for h2gaer taan nor=al radiattoo effect if we don't inoc.**
levelA Kerr told the subcommittee that the

Steet then. three persons involved Department of Lefense in 191.3 re-
in the accident have dad of leukemta. quested and raretved control for the

No widows are ruang the goters. radioloc:ca8 eafety of milatary troopa
asect. nned a tne Nevaca tests.

Carter asled the DCE off'ciala At the time of Simony. Kerr said.

wtether the fAht had caused the the Aiuty twrees **ere ladepedent;,
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I hereby certify that copies of "!stervenors ' 3rief in Support
of Exceptions to the Initial Decision of December 19, 1977, dated
Ja=uary 30, 1978, have been served en the follow 1 g by deposit 1.s tse
U.S. Mail, First Class, postpaid, thia 3 C' th day of January, 1978.
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Edward Lutos, Ean., Chairman George T. Trewbrid re, E4q .
Atemic Safett and Ticensing Board Shaw, Tittsan, Fotte L
U.S. ::uelear Regula tory Cossiastoa Trowbridge
Washingtes, D.C. 2C555 18C0 M Street, N .N .

Washington, D.C. 2C036
Mr. Gustave A. Linenberger
Atc=1e 52fety and Licensing Board Ato. sic S a f e ty & Lic e nsing
U.S. Ucclear Regulatory Cesusisaica 3 card Fan el
Washington, D.C. 20535 U.C. Nuclear Reguntory

Cor.= i s a ic a
Dr. Ernest O. Salo Washington, D.C. 20555
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UNITED STA"TS OF AMER!CA
NUCLEAR REGULAZ RT COMMISSICN

Eefore the Nucles: Herulaterv Commission

In the Matter of )
)MITROPol: TAN EDISCN COMPANT,
) Decke t No. 50-320

t al.
)-

(Three Mile Island Nuclear )
Generati g Statics, Unit 2) )

DTERVENORS ' A??EAi M ~~IZ CCMv!SSION OF A STAT
CF THE INITIAL DECISION

Under the authority of. Fart 2.783 of the Ccesission's Rules, the

Intervenors' request that the Consission issue a stay of the Initial Decision

(ID) of Dec. 19, 1977, in this proceeding. This action is requested because

th e ID issued by the Ideensing Board centains numerous flagrant violations of

the Adminis trative 7?ocedure Ict of 1946 (APA), the Atomic Ehergy Ket of 1954,

as acended, ( AZA), the National Envire.,nsental Felicy Ac t of 1969, (NEFA), the
Energy Reorgani:ation Act of 1974 (E21), and the Co= mission'.s Rules. This

action is requested of the Commission because an appeal for a stay nade to the

Itemic Safety and Licensing Appeal Scart (13)(Dec. 29,1977, and Supple = ental
Memorandum, Jan.. 13, 1978) was rejected with little indication that the A3 either-

read or understood the filings or was aware of the requirenents of the AFA,

5 U.S.C. 557(c) or its other statutory responsibilities reaching its decision

of Jan. 27, 1978, (AIAB 456). This appeal will by the limitations of space be

a very condensed ~ version of the In te rv enors ' 3rief of Jan. 30, 1978, and will
discuss the criteria of 10 CTR 2.788(e) in order.

1. The analysis upon which the Licensing 3 card and the Staff relied fraudu-

lently concealed vital information and required that the Board and Staff turn

their backs on the laws of both physics and nan, as enown below. Th e S ta f f

additionally must disregard the statenen,ts of the Staff's evn Witness, Dr. Gotchy,
'

who wholly and completely corroborated the basic thrust of the testimony of

Intervenors' Witness Kepford. The subject here was the quantity cf rsden-222

released to the entirennent from abandoned mill tailings piles of one year's

opers tics of TMI-2. Kopford had shown tha t there were three separste sources

or raden-222, each producing encrmoun cuantities of radon (Kepferd testimeny,
Table 2). Th e thorium-230 initially present in the tailings piles would pro-

duce about 320 =471*on curies,while the small asount of unrecovered uranium-238
vould produce about 2 t:1111cn curies, and the depleted tranium-233, about 13
t:4 on curie /. "Ae envircumental impacts of these emissions have never been
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acknowledged by the Staff, let alene cenaidered sud evaluated. It should be

noted, however, that when Staff Witness Gotchy was recalled to the witseas

stand by the Staff to rebut Kopford's testimony, he ackncvledged that he could

not argue with the n:=berKepford had produced (tr. 2890).

The e=d result has been tha t the Staff and Licensing Scard relied

on en isadecuate survey of the health eff ecta of the uranium fuel cycle , a

seriously defective cost-benefit analysis for TM!-2, sud an ecually defective-

analysis of alternatives to the opers tion of TMI-2. Th e ID is no t su p por t e d is
the evidentiary record by reasoned judg=ents, full disclosure of environmental

damage, or evaluations of environmental da= age "to the fullest extent possible,"

in viola tion of the AFA, AZA, and NEPA, and the Cc==ission's ewn Rules 2."60(c).

Isotead, the Staff Licensing Board andAppeal Board relied on the dis-

credited Table S-3 of 10 CPR 51. 2c(e) to exclude frc= consideration by far the

largest sources of radioactive emissions from the entire uranium fuel cycle--

the abandoned mill tailings piles. The Staff " Appendix" of Jan. 20, 1978, states

clearly that CL1 emissions from the abandoned piles are not included in Table S-3

(Lowenberg Affadavit, page 14).

Neither the Staff nor the Co==1asion itself has the sta tutcry authority to

use the Commissien's Rules to conceal important environmental inf orma tion. NEPA
~

specifically prohibits ad=inistrative regulations which prevent " full compliance

with NIPA." (NIPA, Sec. 103). Any further reliance on the 74.5 curies of

raden-222 nu=ber is Table S-3, in knewing exclusien of the r?propriate nu=bers,

billicas of times larger, (Kepford testimony, Table 2) is nothing ahert of

fraudulent. (Cne must wonder just hcw sany licenses have been issued by the
Co=sission, with full knowledge of the glaring dishoneety is Table S-3) .

Is dismissing Kepford's testimony in the ID, the Board relied totally on

assertions that the rsdon-222 releases attributable to be operation of TMI-2/

would be small cespared to background releases of raden-222 (ID, cara. 125)

and the number of deaths caused by the operation of TXI-2 would be small ecs-

pared te the people who would die from all other causes in the same time period

(ID para. 125).

The Staff, Applicant Licensing Board and Appeal Boarda, have all failed to

shoulder the " burden of proof" (10 C73 2.732), articulate the relevance of tuese

two arguments (Is contrast, see tr. 2863, 2865, 2869, 2875). The Inte rvenors

have, however, shown these arguments to be wholly without serit.
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Since the health effects of alternative fuel cycles are being ec= pared,

any cause of sny health ef fect which operates equally upon all optiens does not

aff ec t the ce=esrison. Thus, the level of beekground releases of rsden-222 te

susber of people. dying fres na turs1 causes over any ti=e spa =, er the deaths duo
to bites by poisonous insects and reptiles, play so part in the eeererstive

ana lysis . Furthermore, FIFA eslls for as analysis of the project itself, :t

in ecsparison with any non-related subjects.

The woefully ' inadequate cature et Table 3-3 was further illumiscted by

a mesorandu= of Dr. Walter Jordan of the ASL3, (dated Sept. 21, 1977) which dis-
cussed only the therium-230 centribution to raden-222 e=issions. He found Table

S-3 in error by a f actor of ICO,CCO, and an error of the same magnitude in the

population ex7osure of 100 person-rem listed thereis.

The Staff " Appendix" of Jan. 20, 1973, added'further evidence assinat

the 74.5 curie nu=ber of Table S-3. Here it is shown tha t this 74.5 curies
nasber reflects the raden-222 emissions during active mill operations, and ex-

cludes all contributio s frem th e abandoned =111 taill gs piles (lewenberg Af-

fadavit, para. 14). The Staf f has yet to ' discuss justification of including in

Table S-3 this 74.5 curie nu=ber, while excluding the accu'al emissions of 110

.

euries of raden-222 from the abandoned taillugs piles which go oc for billions

of years (Magno Affadavit, pa ra . 9 ) .

The Staff "solutics" to the probles of raden-222 is nothing more trac a

short ters erydient, sisce the solutics is desirned to fail well before ICCO
years expires, less than one-eightieth of the first half-life of thorium-230

(Gotchy Affadavit, page 4). The Sta f f s till c onc eals the overwhelming quantity

of rsdon-222 to be released to the entirc: ment as a result of just one year's

operstion of TMI-2, in defiance of the AIA sad NZ7A.

The Gotchy testiseny was entered info the troceeding r.s s supplement to the
TSTZ3 (tr. 2097). This testimeny was offered to Tederal agencies for e==:ent.

on Sept. 29, 1977, and a revised version of the t estimony reflecting agency and

public vc=ments has yet to be issued. The ID was issued in adysace of the

ecspletien of this portion of the TSTIS, is viola tice of NIFA.

The sere pro:ise of the Cc==ission to consider on a generic basis the

mill tailings problem at sese futwee da te (41 Ted. Reg. 22430-1, h2 Ted. Reg.
13374-5) does not allow the Staff, Board or Appeal Board to shirk their respec-
tive duties under NIFA sud refuse to eccsider the factual nature of the ra ion-222

e=ission: is this pr oc e e ding . None of the advoca tes of this "sajor Tederal

action" has yet to shew that a eceplete and " full NIFA rertrw" 1a not recuired
n7 1 1

prior to this licensi g actie:. O/ Inv



This pisnt cannot be legs 117 licensed until the Staff and licensing

Board have fully considered the entire rsdoc-222'proble=, By definin- 74.5

curies as the only quanity of radon-222 to be discussed in reactor lice sings as

the AppeilScard would dictate in ALA3 kS6, the Co=missica cenceals trillicca of
curies of radc. -222 and fraudulently denies th e existence of the raden by ignering

the laws of physics Joverning radioactive decay. Neither the Staff, Licensing

Board, or Ippeal Board have any authority under any statute to withhold or refuse
to consider such infor=ation, to commit fraud on a centinuing basis , er to repeal

the laws of physics.

No attempt was =ade by the Intervenors to inveke Sec. 2.758(b) of the
Co= mission's Rules since this rule only applies to unique circu= stances. Fu r th e r-

more, in the shcrt time between the submission of the Gotchy testimony by the
Staff and the ces=encement of cross-examina tien (May 21, 1977 and June 7, 1977,

respectively) the Intervenors were too deprived of the necessary ti=e, energy,

manpower,and money, for yet another unnecessary filing. As a result, cross-

exanisa tion proceeded on the supposed " forbidden" subject, as described above.
It should also be reitterated that the Cocsission has no legal authority to de-

ceive and perpetuate fraud upon the I:tervenors and the public or to prevent

legiti=ste inquiry into the basis, if any, of licensing actions.

TMI-2 cannot be legally licensed to operate until the environmental impact

of the largest single quantity of radioactive emissions is the en tire fuel cycle,

raden-222 has been discussed honestly and openly, to the fullect extent possible,

in an enviroasental impact statement. To date, no adeouste envirc =en tal impac t

statement has ever been filed covering the long-tors emissicas fr om the abandoned

mill tailings piles.

Under the authority of 10 CTR 50, Appendix D, the 3 card is required to

conduct a " full NEPA review" (ID, paras. 30-130). The 3 card's review, if indeed

it ever took place, is nothing but an unquestioning rubber-stasp approval of any
Staff and Applicant filings. The Board chose to ignore new information on the

enhanced effectiveness of lew-level radia tion in causing cancer ( tr. 253 63,
2331-9), resetor decc=missioning(tr. 263, 239C-97) (See also Answers of Teter
N. Skinner to Succested tuestions o' Pull Estticirants en 24 half of the Stata of
New York , Oocke t No. RM-50-3, Dec . 2, 1977, p. 21-27 ) , the ulti= ate disposal of
the depleted uranius-238 generated to f uel TMI-2 (Keptord tes timony, page 3), and
th e issues put before the Scard by, a=c ng o th e r s , Mr . La rry Arn old an d ;r . Carl
Jarbos. This is not an exhaus tive list ; it is a repre senta tive lis t o f is su e s

the Scard f ailed to consider is its supposed and nonexistent " full NE7A review".
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The Cc:sissien practice of denying fu= ding to Interrenors creates an

extraordinar7 i= balance a:eng the parties with regard to the ability of the

various parties to protect their rights. T is practice of de:ying the In t e r -

veners th e right and ability to present a direct case further subsidises the

Appliesnt since it esses the Applicant's burden of case perparation and re= oves

illegally frem the Applica=t the burden of proof. This is particularly impor-

tan t when a subject like the airplane creeh issue arises. Here the Appliesnt

stated it would take sonths of highly technical work to establish v' etter or notc

TMI-2 could withstacd the crash of a larger than design-basis aircraf t (tr. 615,

640-1). With less than $500 to cover all expenses for this entire proceeding,

the Intervenors were precluded frem obtaining the kind of expert technical assis-

tance needed to fully rebut even the testimony that was of fered by the Staff and

Applicant.

Furthermore, the ID and ALA3 kS6 do not =eet the requirements of the APA
and th e AIA Sec . 181. The Intervenors have a right to k=ow why th e s e extensive

findings were rejected, si=ce the AFA requires tha t r reasoned and articulated

justifiestion of agency decisions "shall ebow the ruli=g en each finding, con-

clusion, or exceptica presen ted" (5 U.S.c. 557(e)). In this preceeding, t e

Intervenors filed on Aug. 15, 1977, Findings of Fact a d Conclusions of Law

covering 109 points of fact and law. The ID contained reference to only 2.

JLA3-456 is equal.17 deficient. This Co= mission practice of issuing ridiculously

isce=plete and illegal decisions has the effect of shif ting the burden of going

forword uper the Inter.enors, sinc e the !stervencrs sust then act promptly, ye t

$s the dart, to prevent an illegsl decision frem beceming effec tive, as in the

tresent case. This prac tice is beyond the sta tutory authority of the Cc=sisaic:

und e r th e AP A , * ? '. , IRA, su$ NITA. -

This practice is particularly repugnant in this treceedirg, since ene of

the reasocs the Intervenors are deeply is debt is because of previous involvement

with the Com=isaien regarding the issuesof Isterveno- financing a:d the burdes

of proof, Se e York Ccesi t t e e f or a Es te Inv iro ns en t v . USNRC a t s . 13 ( D .C .
.

Cir . , 1975 7( tr. 2k7-5I) .

C'ntention 5 of the Intervenors' Fetitien alleged tha t the sa f e ty-o

related structures of TMI-2 are of insufficient strength to withs tand the imp ac t

of airersft above 2CO,CCO lbs. All parties conceded that this sta tecent was a

statement of fact (IU, para. 40). Further, none of the parties re futed the

ceneurs of the Intervenors th a t such as i=pa c t =ight lead to radiological co=-

seque:ces greater than the admittedly usacceptable levels of 10 cem Fsrt 100.
J
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The aircraf t erseh into a nuclear power . plant, as TMI-2, crea tes a
,

~

spec tre unli.ye any other externally propagated ha ard, with the possible ex-
ception of earthquakes. The probles here rests solely with the ability, or

inab ility , of the safety-related structures to withstand aircraf t ersehen.

The record remains totally void of any information on the nature or degree of
any subsequent failures of the plant safety beundaries a=d the consequences of
such failures. Thus, the point made by Staff Witness Read, "Tou never accept the
probability if the consequences are too high." ( tr. 709-10) f ell on deaf ears.

In reality, th s Staff and Applicant crash probability asausptions were given
complete acceptance by the Board, with only the most vague of references to
consequences, even though the Board explicitly had expressed concern over

whether or not a large aircraf t could initiate a C1ssa 9 accident (tr. 727-8).

The Board relied on unquestionable numbers obtained fres inserting da ta of un-
known accuracy and appli.: ability into unverifiable models.

_

This reasoning by the Board does not even estisfy 10 CFR 2.760(c), is
arbitrary and capricicua, and fails to meet the requirements of the AEA, NEPA
and IRA to protect the health and safety of the public. The Board obviously

prefers to play bockie when other peoples' lives are at stake. The Board has

no such authority.

The questics of who looks af ter the health and ea fety of the public during
and after a reactor accident was discussed in this proceeding. 7aricus Staf f

witnesses established that the Applicant has the sole responsibility of assessing
population exposure inside the Lcw Population Zone (LPO)(tr. 1770), that the
State would monitor eqpaure to the public outside the LFZ(tr. 1075), and that
it was NRC polley not to measure population expcaures (tr. 1C65). The record

is clear that no one was able to say who has the legal responsibility for pro-
tecting the health and safety of the public outcide th e LPS ( tr. 1770-1) .

The record sucvs conclusively that the Ccssisalon has no =echanism to

determine whether or not the State can even carry out its role in the event of an

accident (tr. 1078, 1745-6, 1812). This is of particular importance since the

State has indicated itself that it anticipates severe problena in this

area (tr. 1109). In addition, in a draft report made a vailable to tne Intervenors

: n January,1978, entitled Proceedines ! Werkshoe on the Ceteber, Ic76 Tallout

Ra dis tien Incident (~SIPA, Region III, Phila . , Fa . , unda ted ) , Mr. The=as Ge rusk 7
states clearly and candidly tha t while the State could handle th e fallout in c i-

dent, he doubted sericualy if it could respond acceptably to a reactor accident

energency (Proceedings, pages 23 4). Gerusky is the Director of the I-ur e a u of

Radiological Health of Pennsylvania, the agency to which the Cocs .aion haa
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delegated the authority to protect the health and saf e ty of the public (tr.1075) .

The state ects of Gerusky regarding the lack of preparedness of the State were

concealed frem the Scard by two parties to this preceeding, the State a d c=e

Applicant, (a representative of the Applicant also attended this Workshop), a
,

violatics of lo CF3 51.20(d).

The Price-Anderson Ac t was intended to recuire that the Cc==issic: i=-
\

creve the prospects that a clai=a t might be able to establish the causal connec-

tion between radiation expcaure and subsecuent injuries. As described in th e

Intervencrs' Brief of Jan. 30, 1973, and as show L the T:!I-2 preceedirg, the

Co=sissica new requires the Applicant to be the initial, primary, and essentially

sole source of radiolegical infor=ation in the event of a radiological accident

(ID, para. 53). But Sec . 190 o f the AIA prohibits vic tims et a ::elear accident

fres using data reported by the Applicant in a suit for datages. 3y relyi=g ex-

clusively upon the Applicant to monitor during a rediolegical accident, the

Co==issic=, is view of Sec. 190, denies the right to cc=pensatice which the Cc==is-

sien itself is recuired to protect 'and advance under the Price-Andersen Act.

Coc=issica rel ance tron the Applicant for infermation thus denies victims of a

nuclear accident the opportunity to introduce in court the c=ly evidence likely

to establish a clais under the Price-Anderson Act. Th e Cc- d seien thereby violates

the AEA, NI?A, and IRA, and illegall7 denies victics of a nuclear accident their

constitutional rights of due process and ecual protectics.
3-

~

This crucial assess =ent of p:blic radiatien er7csure is of =ajor i= pert

to protection of "the health and safety ef the public," and cannot be delega ted

haphazardly by the Cc==issics, the Staff, or the 3 card. The 3 card is not con-

cer:ed that the Applicant exercises ecmplete control over the infor ation used to

make the initial decisions which trigger the beg 1= ing of this crucial assess =ent

(ID, para. 53), and has therefore exceeded its statutory res7o: sib 111 ties under the

IIA and 10 CF2 2.760(c).

I The failure of the Staff and Board to lock sig=ificantly beyond the

confines of the 172 to protect the health and safety of the public is the event

of as accident constitutes a failure to conform with the =acdate of the AIA, ERA

and NEPA. New inf er=s tice en the e ffecte of lew-level radia tien on huma:s (tr.
2331 3) likewise prevents ihe 3 card and Staff frca relying on this estrew inter-

pretatics of the tres which could be affected by a nuclear accident.

The viola tic =s of law and th e Cc==issien 's Eules discussed abcre are by

no =eans the only ones in this proceeding; they are included here as being repre-

sentative of the conte =pt show= f or the A?A , AI.A , NI?A , I2A , the Cemaission's cwn

. .
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rules and the applicable constitutional guarantees by the Applicant, Staff,
Licensing Board, and Appeal Board in this proceeding. Th e I:tervenors submit
that even a single violation is sufficien t grounds for the gran ting of a stay
of the ID. The numerous ind'ependen t violations of the law perpe tra ted by the
Applicant, Staff, Licensing Board and Appeal Soard require the granting of a
stay.

2, The loading of fuel into TMI-2 will have been preceeded by uranium ore
mining, milling, and all the preceeding steps in the fuel cycle. The milling of

the cre,with the attendant creation of sill tailings piles and depleted
uranium-238 = asks the beginning of a billion-year public health probles the
Cc==ission has yet to examine as required by NI?'A. The known latency period of
cancer precludes the identification of the individuals for when the =ill tailings
piles pose an insediate threat. That does not mean irreparable injury will not

be done, as soon as the =111 tailings piles are crea ted, since it has ye t to be
es tablished tha t the =111 tailings problem or th e deple ted uraniu=-238 problem
can be perzanently solved at all. The fuel which the Applicant protests is
destined for TMI-2 can be used to fuel an already licensed reactor. This would

prevent the production of furthar =111 tailings and would prevent irreparable
injury due to the operation of TMI-2.

In addition, the initial achievement of fission in the core of TMI-2
trsusforms TMI-2, irrevocably into a heap of radioactive waste is need of de-
ccmmissioning at seme future ti=e. Reac tor deccamissioning is ye t ano th er
subjecc which the Staff has given only the most superficial treatment (75GES,
p. C-20, 21). No discussion is offered concerning the nature or degree of
deco ==iasioning problema , the range of cos t esti=a tes, or the leng-ters aspec ts
of the problem. Neither the Applicant, Staff, any Scard, or the Co-,4asion has
the right or authority to =ake TMI-2 irrevocably radioactive prior to the ex-
haustics of all appeals to the Commission by the Intervenors.

.

The allowing of TMI-2 to becc=e radioactive also constitutes an
irreparable injury to the Intervenors, since the Board cannot, consistent with
th e law , grant an operating license to IMI-2 as shown above.

The Intervencrs and other senbers of the public are harmed irreparably
once the plant becomes radioactive because they will bear the full cost of
deco =sia41oning which the Staff, Licensing Board and Appeal Board have refused
to fully evaluate.
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3. Ihe Intervenors subrit that so party to this proceedi:g will b e

harmed by the s tay of this decisica pending the s haustion of all reviews

provided for in the Co==1seio2's rules. The Applicant has, for its ew

reasons, delayed the ec=pletice date of TMI-2 for about 4 years (see, for

instance, Construction Status Peport, July, 1977, NUREG-CO30-77/7 ) . The

Applicant has =ade no =ention who decides to cause this delay and how =uch

this delay has escalated the cos t of TM!-2, andbho =ust pay for it. Fur th er-
I

more, it is questiceable whether cr- not the power is needed. A 3ec. 13, 1977

news release frem the Department cf Energy (FI-87) reports a 55 5% excess
generating capacity is the Mid-Atirstic ares, which includes the Applicant 's

service area. Purther=cre, the bringing of TMI-2 into service will ineresse

electricity costs to the Applicant's customers (tr. 1257) If the Applicant
,

was truly interested in d- ediate, lawful operation of TMI-2, the Applica:t

could have encoursged the development of an ID whose legality was beyond cuestics.

Instead, the Applicant relied en the Staf f and the Licensing and Appeal 3 cards

to protect the Applicant and sove the burde: of proof en to the !=tervenors, as

described earlier. The Applicant has no vested right to de=and an operati f

11:ense prior to a final finding by the Co==issien tha t the plant can be law-

fully licensed. Nor does the Applica nt have the right to dreas up da: ages in

an atte=pt to justify the issuance of an illegal operating license. The

Cc==issiods funda= ental responsibility is to protect the health and safety of

the public. This statutory respecaibility essnot be ignored to suit th e

Applica:ts' fantasies particularly where such illegal actics would also cause

irreparable injury to the Intervenors and the general public.

4 Ihe public interest is best served wnen the legal and constitutiocal

rights of all parties concerned in the proceeding have been protected. The

denial of the righ t to prese t a full line of witnesses is this proceeding due

to the practice of forcing a unicue financial burden on the I:terveners by the

Cc==issien des troys the Intervencrs ' righ ts. Th e pub lic i= t e re s t =ct served'

by allowing an illegally and fraudulently licensed EMI-2 to b :ccme irre voc a bly

radioactive to placate the Applicas.. As discussed is part 1 of this A p pe a',

the illegalities ce==itted by the Sta f f, Applicent, Licensing Board, and

Appeal Scard, ss outlined in the I= terve= cts ' fili:rs of Aug. 15, 1977, :ec. 2^,

1977, Cec. 30, 1977, and Jan. 13, 1973, have vet to be fully respended to
according to the law . As su=marised above, NEPA, E2A, AEA, and the Cc==issicc's

2 ales have been flouted and sccked by the Staff, Applicant, licensing leard,

and the Appe al 3 card. These law violations do not serve the public interest.
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The public interest is also served when agency decisions are
arrived at legally at '.icensing hearings are cceducted openly, honestly,
unpartially, 'and accuraing to the applicable statutes. The " kangaroo court"

cature of this proceeding, with the eventual outec=e never in doubt, is an
abys=al exanple of nedel agency procedures. Th e public interest would also be
served by the issuance of a decision to this Appeal according to the require-
sents of the AZA, Sec. 131, and the APA. The public interest dictates that

until the Connission has ruled that the operation of TMI-2 is legs 1 and proper,
the Applicant has no vested right to even risk irreparable injnry to any party
to this proceeding, or anyone else. The public has a right to have agencies
of governnent follow the dictates of the law. The ID nust be stayed and

reversed in order to restore public confidece and trust in the Cessission
and its attitudes toward its statutory obligstions.

Respectfully submitted,
.

d

fri.

f ChaunceyK[[ ford'

Representative of the Intervenors
433 Orlando Avenue
State College, Pennsylvania 16801
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Frank L. !se (Mailed Foervary la,1978) ??Q megawatts electrical, as a prettmanary step to theCont act : 3cl/agg.771{ ras potenttal final ;ever level of 334 thermal messwatts.; g,

The 71 sat, which ases a pressartted water reactor, is
loested on '.ake 4tchigan in Van Buren Caunty.

41C STAFF BE :N3 12VIIW CF E1ASCO SERVICIS lased on informatisn centained in the Addendum, and
STAM:A CI:1: "3ALMC2-CF-Pl.AAT* CE5!CN after wetgming the environmental, econoste, technical and

other benefits of the plant asannst envir:naental s sts , the
4RC stsif concludes that the f ull-teri nerating license atThe Muclear Regulator? Csamissien has accepted for de. ?86 me gawat ts should be is s ued s ubj ect to :ertain c:ndittans.tailed revtew an appis cat ion f ree Ebasco Se rvices, :nc. , for

approval o f its s tandardt zed " balance-of-plant'' de sign for a The condittens include steps to de taken a f unerrected
.

mutlear power plant. The application was suonttted under a harsful effects or evidence of serious damage are detected
Commis s toa solicy to encourage standard 1:stion of nuclear

during plant ope ration and a f us e o f corres ton t an t a t ting
plant designs. cheatcals in the rectrculattnd :coling water systes is

u c u s a rv .Ebasco's design is intended to be compatible ut*h a pres,
surtted water reacter using standard designs of nuclear steam Crptes o f the Adder.dua w t;; te availacle for puolic
supp1r systems already reviewed or unoer rewtew of the inspection at the NRC Puolic Document acca, I?1* 4 Street.
#""*'8 "' N.W., n ashing ton. 0.0. , and t he Calama; o Putlic Library,
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design, ut:11tv a:pD. cants who select tne design for their

'

3r3
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con struction perst r apolications. Those aspects of tRe dest ga
al re a d y approved would not undergo additional M AC s ta f f review

No. 7M m | W IATI RILI.45Eat the construction permat stage.
Contact: John tooeck (Manled Feoruary 13, 1378)

A copy of 155Aa is avwilaele for puolic insoection in th, Tel. 331/a9: ?*15

MR P Document Room, 1717 N 5 t ree t , 45 Wasnington, ,
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Itcense for .ts 7alisades Muclear veneratt.9g 7: ant near South license conditions fer certain prroceratt na; tests.
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Cansassion approval, tt de ::auleted 5efore e 's t e r i n g *e
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ecolscattan fsr conversisn of .ts provistenal Itcense to a
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j|) {ruary18,1978
.

Dr. Joseph M. Hendrie, Chair an
Dr. Vic tor Gilinsky, Co=missioner
Mr. Pe ter Eradf ord, Con =issioner
Mr. Richard T. Ken =edy, Co==iasioner

U.S. Nuclear Regulatory Cocsiasien
'

Whahington, D.C. 20555

Re: Three Mile Island Unit 2
Operati:g License Proceeding
Docket =50 320

_ . . _ . . _ . . _ _ _ _ . . _ .

.

De ar Sirs :

I raise =y voice in outrage over the disheneet, deceitful, totally

biased, illegal, and fraudulent behavior of the Nuclear Regula tory Ccnsissics
anl its subordinates, the Atenic Safety and Licensing Ecard, the Atemic
Safety and Licensing Appeal Board, and the Director of Nuclear Reactor

Regulation, is issui=g the I:1tial Decision (Dec. 19, 1977), an Appeal
3 card deciaica (Jan. 27, 1978), and Final Decision (date unk=cwn) is the

' opera ting license proceeding for Three Mile Island, Unit 2, Docke t No. 50-320.
In reaching these conclusions, the decision =akers have eatablished very
clearly throughout these proceedings that go information will be considered
by then which sight cast any doubt whatacever on the licensing of Three
Mile Island, Unit 2. Nor will these gentlemen ignere the scet unsupported
opinion, glaring precedural error, outright illegality, or the ec= mission

of pure usadulterated fraud in covering up f or the incompetence of the
Applicant or the NRC Staff is support of the licensing action. These are

strong words, but 7 een think of no other applicable or accura te terms.

They result from as itimate kscwledge of the preceeding, frem begin=f gt

to end. In thia protec t of these decisions, I will briefly describe just

a few of the many issues and facets of this totally biased proceeding,
best described as a " kangaroo court."

1. Three Kile Island Unit 2 is a 900 MW(e) FVR aituated on an island
in the Susquehanna River in acuthern Pennsylvania. The reactor itself is

a relatively ahort dis tance from the glide path approach to Harrisburg
Interna tional Airport. The largest aircra f t in the worl * , th e lockheed C-3A,

flies in and out of this airport en an aircat 0 21%r basia (transcript 537, 615).
The reactor contais=ent and fuel handli g structures were designed to be

.mEn,
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hardened to withstand the crash of an aircraf t weighing 200,C00 lbs.

traveling at 200 knots; the C-5A can weigh over 3CO,000 lbs. !be NRC

Staff witness testified that there is no certainty that the plant can

withstand the crash of even a 200,000 lb. aircraf t, since no qualifi-

cation testing cf rigid, steel reinforced cenerete structures has been

done since shortly af ter World War II (tr, 24-5, 6311. Yet, nota Staff

and Applicant witnesses relied on the use of unverified predictive modela

to predict that the C-5A type crash was of too lew a probability of cc-

currence to be considered by the Board. Both predictive sedels used to

calculate the crash probabilities were, by their very na ture , not only

unverified but also unverifiable (t'r. 562, 653 hI. The input da ta was

acknowledged to be inapplicable to the situation at hand ( tr. 555-7).

Neither witness would place confifence limits on the input data ('tr. 562,

607, 653 4). The Board, in sanctioning full operation of this planc,

ulti=s tely relied upon nu=bers to which confidence limita cannot be

assessed (tr. 362, 654), obtained by inserting inappropriate numbers of

unknown accuracy into unverifiable aircraf t crash models. The Board
refused to consider consequences to the public of such an aircraft crash.

Thus, as described in Intervenors' filings in this ca s e , the true risk

to the public of an aircraf t crash into TMI-2 remains unkscwn.

2. The hearing record shows conclusively that the largest sources of

radioactive emissions in the entire nuclear fuel evele--trillions of

c" ries of the radioactive gas radon-222--have yet to be even acknewledged

by the NRC. The environ = ental impacts of these e=issions have not been

considered, as required by NEPA. Nor has the health impact of these

enor=ous quantities yet been ass 2ssed by the NRC. As a result, the

cost-benefit analysis for TMI-2 is hopelessly incouplete and inadequate

since the record shows that the long-ters health effects from radon-222

dwarf the ahort-ters effects. Any reliance by any Commissica body upon

the Table S-3 number of 74.5 curies of radon-222, now known to be a clearly

deceptive and enormously inaccurate representation of rsdon-222 emissions,
can only be considered fraudulent. The NRC has no statutory authcrity to

attempt to use its rules (Table S-3) to conceal such enc scus radioactive
releases as this proceeding has revealed.

In additica, the Final Supplement to the Final Environsental S ta tacen t
(75723) issued by the NRC Staff in ecember,1976, was subsequently modified

g7 126
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again when the Staff introduced a further Supple =ent to the FSTES on
~

May 21,1977 (af ter tr.1833 ; see also tr. 2096-7) . Subsecuently, this

docu=ent " Supplemental Testisocy Hegarding Eealth Effecta Attributable to

Coal and Nuclear Tuel Cycle Alterna tives ," was submitted to other Federal

Agencies on Sept. 29, 1977, for co==ent, as required by NEPA, only after

th e In tervencrs in this proceeding had noted that the Ccesission had failed

to circulate the docu=ent f or comment. It has not yet been issued in final

for=, fa a result, TMI-2 has been licensed to operate with an as yet in-

co=plete firsl environ = ental state =ent.

3. TMI-2 appears to have been licensed to opers te in full knowledge of

the fact that two parties to the proceeding--the Applicant and the Co ns o n-

wealth of Fennsylvania--had knowingly withheld information frem the

Licensing Board, as described is Intervecors' filings is this case. This

information revealed that the State is incapable of responding in an

acceptable =anner to a reactor accident. Despite this fact, the Appeal

Board relies upon the State to monitor radiation levels to determine actual

exposure levela to the public outside the Low Population Zone, knowing that

the State cannot do so.

4 Ihe Licensing Board relied on a sadly deficient trsnscript upon

which to concoct its decision. The record is deficient because the

Intervenors were denied the right by the Cc= mission to present expert

witnesses and even to obtais the minimal protection of their rights by

having legal advice , le t alone the expert legal advice which was available

to every other party. Thus, only the proponent's case is presented for each

contention, with the sole exception of the comparative health effects is s u e ,
where the Intervenors' representative 1: the preceeding offered what turned
out to be a factually unchallenged and unrebutted testimony tha t raden-222

emissions from =ill tailings piles will cause sore than one 31111en future

health effects per year of operation. of TMI-2. This is no t justice, it

is not a fair proceeding nor has there been any even faint hint of impar-

tiality is this proceeding.

5. But, the decisionsakers chose to delay the issuance of the Initial
Decision so that the Applicant could complats of imaginary damage to the
Applicant if a full, fair Cc==1asion review of the decision vera =ade

-
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available to the Interveners--aided by the Appeal Board which also chose
'

~

to furtheh ~this injustice. These decision =akers have saved.' the crewning

insult, the ultimate injustice, for the end. The Commission's rules s ta t e

that a Final Decision can be appealed to the Co=sission for review within

10 days of issuance of the decision (10 Cy2 2.771). In this preceeding,

the rights of the Intervenors have been further denied by the fact tha t

this decision has not yet, af ter delivery of mail on February 18, 1978,
been served upon the Intervenors. The only way the Intervenors have

becema aware that a final decision has been issued ia through a newspaper

repce terb recuests for Interveners' com=ents on the decision .said to have
been issued February 8,1978.

The Licensing Board has amply de= ens trated tha t this Board has had
no intention of paying the slightest attention to may arguments advanced

by the Intervenors in this proceeding, nor of even fulfilling its obliga-

tion under the NRC rules of practice to base its Decision on "the whole

record.. . supported by reliable , probative , and substantial evidence".
(10 CFR 2.760 (c ) ) .

The colloquialism, "a bum's rush ," seems to apply here to the treat-

sent given the public-interest Intervenors. The a-tions of these 3 cards

seem e=presa4r designed to ensure that this nuclear reactor will beccee
irrecoverably radioactive, and thereby cause irreparable da= age to the

Intervenors, trier to the lawful exhaus tion of administra tive reviews.

Ihe Cocsission has withheld delivery of the Fin:1 Decision, ru=ored

to have been issued on February 8, 1978, from the In t ervenors . The

Intervenors are entitled to a ti=ely delivery in order to file the ir

petition for reconsideration of the final decision withis the ten days

after the da te of the decision, as required by the rules of practice

(10 CFR 2.771(a)). The failure of the Consission, as of February 18, 1978,
to serve the Final Oecision on the Interrenors thus confir:s this spperent

intact to compromise all remaining legal and constitutional rights due th e
latervenors--those remaining rights that have not already been denied.

This appeal for reversal of the Final Cecision is sent to ~ou, th e

Chair =an and Cc=sissioners of the Nuclear ReO11 story Co=sission , because
of the demonstrated refusal of the Licensing Board and the Appeal 3 card

apparently to even fully read, let alone fully respond to, the Int erv en o rs '

o7 1oo
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timely and detailed findings of fact, exceptions and supporting briefs

subni',ted since the closing of the record on Docket No. 50-320 on July 5, lo77.

With this recuest fer reversal of the Final Decision, Interveners also

petition the Co==issioners to review the full record, including all filings

submitted by the Intervenors in the proceeding.*

If, as the Intervenors sub=it, the licensing and operstics of this

reactor are illegal, this fact nust be determined before the reactor

becomes radioactive--and hence radicactive waste-- which will occur with
achievenent of the first fission reaction.

Intervenors request that the Co=nissioners of the NEC reverse thes e
illegal Initial and Final Decisions in Docket No. 50-320. Jus tice demands

this action ,

Respectfully subnitted,

YMG /
v

Chauncey Kepford
Repre senta tive of the In tervenors

433 Criando Avenue
Sta te Gollege, Pennsylvania 1630I
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