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The Commissioners 2

Because of the confusion that may be generated by the increasing
number of revised pages submitted in comparative text by the staff
during the discussions of SECY-B0-474 and it: supplements, the

staff is now submitting a clean version of SECY-80-474 in compara-
tive text which incorporates all proposed modifications to the rule.
(This comparative text includes the changes originally proposed in
the 10/17/80 version of SECY-80-474). [Further, modifications to
the rule provided in the memos of Commissioners Hendrie and Bradford
(Enclosures G, H and 1) are also presented in this paper in compara-
tive text.]

In order to facilitate Commission review of the changes in the rule,
the staff has prepared the following synopsis of all the significant
changes indicating (1) the nature of the change; (2) what prompted
the change and (3) in which supplement the change was first submitted
to the Commissioners. Language changes provided for the first time
in this paper are termed "“new language presentation.”

CHANGES TO THE FINAL RULE - 10 CFR PART 60 ENCLOSURE A AS SET FORTH
AS SECY-B0-474 (10/18/80)

p. 5 Specification of Minimum Number of Sites to be Charac-
terized: Item 2 of Commissioner Bradford's 12/18/80 memo.
Language was first submitted in 12/22/80 untitled staff
handout but has been modified by Commissioner Hendrie's
1/9/81 memo and Commissioner Bradford's 1/16/81 memo.
(See alsc p. 17).

p. 5 Domed Salt and Bedded Salt as Alternative Geologic Media;
Commission discussion (1/7/81) and Commissioner Hendrie s
1/9/%1 memo. This is 3 new language presrntation.

p. 5-6 AEA Authority to Consider Alternatives; Item #1 Commis-
sioner Bradford's 12/18/80 memo. 1his is a new language
presentation.

p. 7 “Site" and "medium", Item #14 Commissioner Bradford's
12/718/80. This is a new language presentation.

p. 7-8 ManJdatory In-situ testing at depth; Item #3 Commissioner
Bradford's 12/18/80 memo. 1his is a new language presenta-
tion incorporating both recommended wording by the staff,
(p. 7) and suggested wording from Commissioner Hendrie's
1/9/81 memo (pp. 7-8). (See also pp. 17, and 25.)

11-12 es, Meeting Policy; Item #11 Commissioner Bradford's memo.
his is a new language presentation.

i o
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p. 12-13 Changes to discussion of formal hearings; the staff wished
to clarify language. First submitted to the Commission in
SECY-80-474C. (See also p. 26-30.)

p. 14 Ex parte Communications; discussed at 12/1i/80 Commission
meeting. First submitted to the Commission in untitled
12/22/80 handout. (See also p. 32.)

p. 14 Immediate effectiveness; Item #6 of Commissioner Bradford's
memo. First submitted in untitled 12/22/80 handout. (See
also p. 32.)

NOTE: This paper does not include language prepared by OGC
relative to the effectiveness of Licensing Board decisions.

p. 15-16 Decommissioning criteria; Item #15 of Commissioner Bradford's
12718780 memo. This is a new language presentation.

p. 17 Site Characterization; In resnonse to changes in the rule
and supplementary information presented Commissioner
Hendrie's 1/9/81 memo with respect to mandatory in-situ

testing at depth and the specification of a minimum number
of alternative sites and media. (See also p. 42.)

p. 18 Information presented in DOE EIS can be incorporated by
reference into a site characterization report; Prompted
by 12/8/80 meeting between NRC and DOE staff. First sub-
mitted in SECY-8--474 D. (See also p. 50.)

p. 18 Transmittal of copy of NRC's final site characterization
analysis and Director s opinion to DOE, prompted by 12/8/80
meeting Detween NRC and DOE staff. First submitted in
SECY-80-474 D. (See also p. 53.)

p. 19 Public Comment on DOE's site characterization report deleted;
prompted by 12/8/80 meeting between DOE and NRC staff.
Submitted in SECY-80-474 D.

p. 19 DOE obligated to provide information deemed necessary during
site characterization and Director can express views anytime
during site characterization; ltem #/ Commissioner Bradford s
iZ?iﬁ’ﬁO memo. This is a new language presentation. (See
also p. 53.)

p. 19-20 Description of Site Characterization Work actually done;
Ttem 7%7 of Commissioner Bradfords memo. 1his 15 a new
language presentation. Related modifications to text (see
p. 55) were provided in Commissioner Bradford's memo.
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. 20 Common defense and security finding; Item #13 of Commis-
sioner Bradford's memo. First submitted in the 12/22/80
informal handout.

NOTE: OGC submitted language changes to the Commissioners
dealing with this issue. The 0GC language was discussed

at the 1/7/81 Commission meeting, but no decision was reached
at that time.

. 22 Essential Conditions for Construction Authorization; Item
of Commissioner Bradford's 12/18/80 memo. This is a
new language presentatinn. Related modification of text of
rule (p. 63) was provided in Commissioner Bradford's 1/16/81
memo .

p. 20 lanation of deletion of EIS prior to issuance of a
Lense: item #16 Commissioner Bradford s 12/18/80 memo.
s 1s a new language presentation.

p. 23 Differences between planned and completed S te Characterizz-
tion Work; Item #17 Commissioner 3radford's 12/18/80 memo.
This is a new language presentation.

p. 23 Deletion of term "significant" in 60.17(c)(3); Item #10 of
Commissioner Bradford s memo. 1his 1S a new language presenti~

tion. (See also p. 75.)

Finally, it should be noted that in fulfilling note 2(g) of
SECY-80-474, the staff has made a large number of changes in farmat
to satisfy the revised Fer o' Register "Document Draft Handbook"
(Jine, 1980). In no case oc these changes effect the substance of
the rule.
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NUCLEAR REGULATORY COMMISSION

10 CFR PARTS 2, 19, 20, 21, 30, 40, 51, 60, AND 70
Disposal of High-Level Radiocactive Wastes In
Geologic Repos tories-Licensing Procedures
AGENCY:  Nuclear Regulatory Commission.
ACTION: Final Rule.

SUMMARY: The Nuclear Regulatory Commission is publishing a final rule

on the disposal of high-level radicactive wastes at geologic repositories.
The rule sets forth reguirements applicable to the Department of Energy
for submitting an appliication for a license and specifies the procedures
which the Commission will follow i1, considering such an application.

The rule also sets forth provisions for consultation and participation

in the license review by State, local, and Indian tribal governments.

EFFECTIVE DATE: [Insert date 30 days after publication in the FEDERAL
REGISTER]

FOR FURTHER INFORMATION CONTACT:

I1.C. Roberts, Assistant Director for Siting Standcrds, Office of Standards
Development, U.5. Nuclear Regulatory Commission, Washington, D.C. 20555,
Telephone (301) 443-5985. ‘

SUPPLEMENTARY INFORMATION:

Background
{#n]0n December 6, 1979, the Nuclear Regulatory Commission published
for comment a proposed rule setting forih procedures for licensing geologic

vigh-level radiocactive waste (HLW) repositories to be constructed and

y Enclosure "A"
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operated by the Department of Energy (DOE) (44 FR 70408). The proposed
rule superseded the proposed General Statement of Policy published for
comment in November 1978 (43 FR 53869). Public comment on the proposed
rule (10 CFR Part 60) was received from thirty-four groups and individuals.
[Fhe-ruic-that-is-the-subject-of-this-netice-does-not-differ-significantiy
from-the-proposed-18-EFR-Pare-68;-aithough-severai] A number of changes
and clarifications have been made in the rule as a result of comments
received. This rule contains only the procedural requirements for licens-
ing. The technical criteria against which the Ticense application will

be reviewed are sti1] under development. The current staff thinking on
the technical criteria was reflected in an Advance Notice of Proposed
Kulemaking and draft technical criteria published for public comment [4]on

May 13, 1980 (45 FR 31393).

Auchority:

Sections 202(3) and (4) of the Energy Reorganization Act of 1574, as
amended, provide the NRC with licensing and regulatory autherity regarding
DOE facilities used primarily for the receipt and storage® of the high-
level radicactive wastes resulting from activities licensed under the
Atomic Energy Act and certain other long-term, high-level waste storage
facilities of the DOE. Pursuant to that authority, tne Commission is
promulgating regulations appropriate for licensing geologic disposal of
HLW bv tne DUE. The requirement in tne rule that DOE submit a site

characterization report in advance of performing exploration [fwhich

he Commission interprets "storage" as used in the Fnergy Reorganization
Act to include disposal.

2 gEnclosure “A"
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may-tncinde-in-situ-testing-at-depthl] activities alsc impiements Sec-

tion 14(a) of the NRC Authorization Act of 1979 (Pub. L. 95-601).% DOE

is responsible for developing the methods and technology for the permanent
disposal of high-level radicactive waste in a Federal repository, and for
submitting 2 license application for a potential repository. The licensing
procedures in this ruie will be supplemented by technical criteria which
will be developed by the Commission in the light of such generally appli-
cabie environmental standards as may have been established by the Envi-

ronmental Prctection Agency under Reorganization Plan No. 3 of 1970.

Comments

A total of thirty-four groups and individuals commented on the pro-
posed rule, addressing a variety of issues. Most of the commenter: viewed
the proposed rule as a significant improvement over the proposed General
Statement of Policy, and, generally, the comments were supportive of the
;rinciplos and procedures outlined in the proposed rule. The principal
comments received relate to multiple site characterization, in situ
-2s5ting at depth, cost estimates for site characterization, whetner the
rule should require that the site selected by DOE be the "best”, whether

an environmental impact statement (EIS) should be requirud for site

ZSection 14(a) reads as follows: Any person, agency, or other entity
proposing to develop a storage or disposal facility, including a test
disposal facility, for high-level radicactive wastes, non-h’ .1 level
radicactive wastes including transuranium contaminated wastes, or
irradiatea nuclear reactor fuel, shall notify the Commission as early as
possible after the commeicement of planning for a particular proposed
facility. The Commission shall in turn notify the Governor and the State
legislature of the State of proposed situs whenever the Commission has
knowledge of such proposal.

3 Enclosure "A"
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characterization, whether the Commissicn should prepare an £IS Yor this
rulemaking action, opportunities for State, local and public participation,
formal public hearings, the preliminary nature of some information to be
included in an application for construction autherization, and the termina-
tion of a license following decommissioning. Summaries of the comments
received on these issues are presented below. Copies of the comments

and an analysis of them by the NRC staff are available in the Commis-
sion's Public Document Room. Some of the commenters raised issues that
will be covered in the technical criteria; those will be dealt with in
connection with the ongoing rulemaking for those criteria.

a. Site Character.zation. Comments on site characterization
straddled the Commission position set forth in the proposed rule. Some
commenters agreed with the requirement Tor multiple site characterization
as presented in the proposed rule. Some commenters expressed the opinion
that multiple site characterization was not reguired for the Commission
to fulfill its NEPA obligation to consider alternatives [prepesei-1. The
Commission has carefully reviewed arguments presentesd by the commenters
who stated that multiple site characterization is not necessary. The
Commission continues to helieve that regquired multiple site characteriza-
tion provides the only effective means oy which it can make a compara-
tive evaluation as a basic for arriving at a reasoned decision under NEPA.
Gther commenters believe that the reguirements for multiple site charac~
terization were not stringent enough, and suggested thac the rule specify
the number of geclogic media anc sites to be characterized by the DOE.

The Commission continues to believe that characterization of several sites
will prevent a premature commitment by DOE to a particulsr site, and will

assure that DOE's-preferrtd site will be chosen from 2 slate of candidate

4 Enclosure "A"
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.
sites that are among the best that can reasonably be found. The Commis-

sion considers three sites in two geologic media at least one of which is

not salt to be tiie minimum number needed to :atisfy NEPA. That is, the

Commission can foresee no circumstance that would permit it to conclude,

on _the basis of a more limited investigation that alternatives have been

considered in accordance with the "rule ¢f reason." It is the present

Judgment of the Commission that for purposes of making a reasoned choice

that there is not sufficient difference between bedded salt ana dome salt

for them to be considered two distinct alternative media. However, because

the “rule of rrason” is intrinsically flexible the Commission does not

believe that it would be appropriate for [the-ruie] these regulatiouns to

specify [the-in-mandatory-terms--¢the-precise] more than the minimum number

or type of geologic media and sites that DOE must characterize during
multiple site characterization. What is important is that there be suffi-
cient information for NRC to be able to evaluate real alternatives, in a
timely manner, in accordance with MEPA. (Information on plans for consider-
ing alternative sites is to be included in the Site Characterization Report.)
This provision was questioned by some commenters. This information is needed
so that any deficiency may be the subject of a “specific recommendation" by
the Director of the NRC's Office of Nuclear Material Safety and Safeguards,
(Director) as provided in §60.11(e), with respect to additional informa-

tion that might be needed by the Commissicn in reviewing a license appli-

cation in acccrdance with NEPA. Another commenter raised the issue that

in addition to the need to consider alternatives under the provisions of

NEPA, the need for characterizing several sites in a variety of media is

also justified by NRC's obligation under the Atomic Energy Act to protect

public health and safety. The Commission recognizes that, under the

5 Enclosure "A"
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provisions of the Atomic Energy Act, a consideration of alternatives might

indeed be app:opriate, where necessary or desirable to protect health. (Sec-

tion 161g.) The Commission anticipates, however,K that its fundamental

licensing inguiry in the context of evaluating radiclogical safety issues

will be directed to determining whether the activities proposed by the

DOE can be carried out in a manner consistent with generally applicable

environmental standards established by the Environmental Protection Agency.

The Commissicn cannot say at this point in time that an examination of

alternatives ..uld be essential for this purpose.

The [NRE] Commission also continues to believe that waste form
research is an appropriate topic for treatment in the site characteriza-
tion report, as the discussion may leacd to specific recommendations by
the Director, and, as well, contribute to early examination and broader
ungerstaniing of poscibie waste form/host rock interactions. Further,
uordfng ¢f §60.11(a) has been changed from "waste form”" to “waste form

and packaging" to better convey the concept that the NRC [was] will

seek[4ng] information relating to the interaction of the waste as
emplaced (hence including packaging) with the host rock.

In response to one commenter's suggestion that the site characteriza~
tion report be made tc NRC on a site by site basis, §60.11(a) has been
revised to require DOE to submit a separate site characterization report
fc each site to be characterized.

There were also suggestions tha*. the distinction between site charac-
terization and screening activities be drawn mere sharply. However, because
the activities needed prior to characterization may depend on a variety
of factors peculiar to the site and geologic medium, the [NRE] Commission

has concluded that greater precision might be unduly restrictive.

) Enclosure “A"
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The DOE requested clarification of the term "site". [A d]Definitions
of both the terms site and medium will be set forth [in] when the technical

criteria are published.

b. In Situ Testing at Depth. Several commenters supported the

Commission view on in situ testing at depth. Some commenters, noting
the importarce of in situ testing at depth, snggested that the rule
require the DOE to include in situ testing at depth in its site charac-

terization program. The U.S. Geological Survey supported required in situ

testing at depth at a number of sites prior to NRC adjudicatory hearings,

50 _that such hearings could proceed on the basis of critical, site-specific

data on the candidate host rocks and environs rather than on inferences

derived from a 1imited number of dril) holes supplemented by geophysical

technigues. The USGS expressed the opinion that direct observation and

in situ tests of host media will be the only way to characterize sites with

confidence. Several otlier commenters objected to the Commission suggestion
that in situ testing at denth may be necessary. The possibility of in situ
testing at cepth after a ypreferred reposiiory site has been selected was
also suggested.

The Commission, 1ike the USGS, [econtinues-to] believes that in situ

testing at depth® is [probabiy] an essential technique for DOE te obtain
sufficient data to determine whether and to what extent the surrouncing

geologic medium is suitable for hosting a geologic repository. This belief

TThe Commission interprets the phrase "in situ testing at depth,” to mean
the conduct of those geophysical, geochemical, hydrologic, and/or rock
mechanics tests performed from a test area at the base of a shaft
excavated to the proposed depth of a potential repository in order to
determine the suitability of a particular site for a geologic repository.

 { Enclosure "A"
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is supported by the ever-present possibility of lateral changes in the pro-

perties of the host rock and the possible presence of inhamcgeneities

of too small a scale to be detected by remote or borehole technigues.

Moreover, in order fc~ NRC to be able to conclude that the alternatives

to DOE's preferred site are in fact reasonable alternatives for the
intended purpose, in situ testing at depth is [probabiy] essential to
characterizing alternative sites as well. The NRC will then be able

to determine, Jfter considering all relevant environmental factors as
contemplated by MEPA, whether a construction autherization - Z0E's pro-
posed site should be issued. [However]Thus, the Commission [does-not
categoricaidy] requires in situ testing at depth in the rule [sénce] [4]It
is conceivable, however, “hat [in-some-instances] technigues may be
developed to obtain the necessary data at a particular site without in

situ testing at depth. In such a case, DOE may request an exemption

from the in situ testing at depth reguirement. 0DOE, like any applicant

for an NRC license, has the burden of establishing that NRC requirements
have been met, and the regulations require DOE to undertake any testing
needed to determine the suitability of the site for a geologic repositary.
Thus, if [BEE-chese-not-te-expiore] expioration at depth [it-wouid-not

be-retieved-in-any-way-of | were not undertaken, DOF would still have the

same burden of obtaining and supp’ying to the Commission information
needed t/; establish the suitability of the site.

. Cost Estimates for Site (Characterization. Cost estimates for

site characterization cited in the supplementary information accompanying
the pruposed rule were regarded by some commenters as being too low.
Much of the data for the cost estimate of $20 million per site was derived

from the Teknekron Inc. report, "A Cost Optimization Study for Geologic

g ’ Enclosure "A"
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Isolation of Radicactive Wastes," May 1979, prepared under contract with
Battelle Pacific Northwest leoratories. The NRC staff has reexamined
its previous estimate and still believes that figure of $20 million was
a realistic estimate for the "at cdepth" portion of the site characteriza-
tion program considered at that time. Independent support of this figure
has been obtained from the cost summary of $16 million for a program
analogous to site characterization conducted by the Bureau of Mines at
its Environmental Research Facility in Colorado during 1978-1979.

The DOE has developed a preliminary design for an underground test
facility in New Mexico at which many site characterization activities
could be conducted. The estimated cost of the facility was $27 million
(1980 dollars). This figure has besn confirmed ~y [the] American Mine
Services under contract to NRC. The scope of the DOE preliminary design
surpasses the extent of activities suggested for the "at depth" portion
of site characterization in the proposed rule. For example, the DOE Site
Preliminary Verification Project Plan includes extensive underground mining
development. The [staff] Commission has come to believe, however, that a
facility consisting of two shafts and up to 1,000 feet of tunnels is a more
practical arrangement for conducting tests and experiments at depth for site
characterization. Therefore, the [staff] Commission believes the $27 million
figure represents the upper limit for the "at depth" portion of site charac-
terization in soft rock. Cost estimates for site characterization including
in situ testing at depth in hard rock may range up to 3(U% more than cost
figures for soft rock.

d. The "Best" Site. Some commenters suggested that the final rule

should require that the site selected by the DOE be the "best”. Yet other

commenters thought that the Commission was setting an unattainable goal

S Enclosure "A"
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of perfection for the selection of the site for a geologic repository. It
remains the Commission's view that the process of multiple site characteriza-
tion provides a workable mechanism by which the DOE will be able to develop
a slate of candidate sites that are among the best that can reasonably be
found and from which DOE will select its preferred site.

It generally has been NRC practice to consider only whether a license
application meets prescribed criteria. The Commission perceives no reason
to adopt a different philosophy here.

e. Environmental Impact Statement. Some commenters believed that

the NRC should recuire that the DOE submit an environmental impact state-
ment (EIS) at the site characterization stage. Other commenters believed
that DOE need only submit an Environmental Report or an Environmental Assess-
ment for site characterization. In its commanrt letter on the proposed rule,
the DOE stated that a decision to bank or withdraw a site or to corduct a
site characterization by more extensive methods such as sinking a shaft
will require the preparation of an EIS. In any event, since NRC is under-
taking no “major Federal action" in connection with site characterization,
it has no statutory basis for prescribing what steps DOE must take in order
to be in compliance with NEPA.

The rule requires submission of an environmental report along with
the safety analysis report. If DOE has prepared an environmental impact
statement, that document can be used so long as it contains the informa-
tion called for in the regulation. However, NRC cannot be bound to accept
judgments arrived at by DOE in its environmental impact statement.

One commenter suggested that the NRC should prepare an EIS for the
rulemaking action. The Commission determined that this was not necessary

as part of its review and approval of publication of the proposed rule.

10 Enclosure "A"
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Instead, an environmental impact appraisal was prepared for those require-
ments which might ha 2 environmental impacts. These impacts were not found
to be significant. This enwvironmental impact appraisal has recently been
updated and no new impact ~as found to be significant. A copy of the updated
appraisal is available for inspection and couying at the Commission's Public
Document Room.

. State, Local, and Public Participation. The proposed rule included

detailed provisions to ensure extensive opportunities for participation by
State, and local governments and the general public in the review of the
DOE's programs for site selection and site characterization. The consulta-
tion role of the States in reviewing applicable NRC regulations and licens-
ing procedures, as well as participation in the licensing process, was
treated explicitly in the proposed rule. However, a more formal role of
consultation and concurrence for States was reguested by some commenters.
Suggestions were also made that the Commission require the DOE to solicit
input from State, Indian tribal and local governments as well as from the
general public prior to and during site characterization.

The Commission's views on this subject were set ocut at length in a
report submitted to the Congress on "Means for Improving State Participa-
tion in the Siting Licensing anu Development of Federal Nuclear Facilities"
NUREG-0539, March 1979, cited in the supplementary information accompanying
the proposed rule. The concerns of the commenters on broad policy issues
such as "consultation and concurrence” would require actions by parties
other than the Commission. Within the context of NRC's existing authority,
appropriate opportunities for meaningful State and public participation
have been developed. Nec serious deficiencies in these coppertunities have

been pointed out to the NRC. In addition, the provisions of the NRC's open

11 Enclosure "A"
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meeting policy set forth at 43 FR 28038 (June 28, 1978) will also be applied

to the licensing of a geologic repository to the extent practicable. Under

this policy, generally all meetings conducted by the NRC technical staff as

part of its review of a particular domestic license or permit application

will be open to attendance by all parties or petitioners for leave to

intervene in the case.

It should be noted, however, that proposals for intervenor funding
have not been incorporated as suggested by some commenters. This question
may be addressed separately in the context of rulemaking applicable to
various adjudicatory proceedings, should the Commission be given statutory
authority, which it now lacks, to provide such funding.

In response to commenters' suggestions, the rule has been clarified

with respect to notice to, and participation by, Indian tribes.

g. Public Hearings. The issue of whether public hearings should

be mandatory during the pre-licensing and/or Ticensing stages of geologic
dispusal of HLW was addressed by a number of commenters. Two commenters
suggested that hearings be required prior to site characterization. One
commenter suggested that public hearings should be held in the vicinity

of a proposed site prior to the approval of a Site Characterization Report,
while another commenter suggested that hearings be held prior to in situ
testing at depth. It was also proposed by another commenter that public
hearings be held on DOE's research and development work on waste forms.
Finally, two other commenters believed that formal hearings should be
mandatory prior to granting construction authorization to DOE. [Fhe-NRE
has-considered-the-possibiiity-of-hearings-prior-to-site-characterizations
and-continues-to-maintain-its-position-as-set-forth-in-the-Notice-of-Pro-

posed-Ruiemaking-at-44-FR-70469-that-with-respect-to-a-geoiogic-repositorys
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reconnatssance-ievei-data-asione-wiii-not-support-a-presumption-that-i
stte-ts-suttabie~with-respect-to-safety-for-a-repositoryr--Hences-iny
decistonon-giternative-site-4sspes-at-this-eariy-point-te-3tkeiy-to
require-reexamination-at-the-constrrction suthorization-proceedings-and;
therefore; ~wonid-be-of-questionapie-vaine-
However:-the-Ni€-has-considered-the-advisabiidty-of pubiic-hearings
at-the-construction-authorization-stage;-has-determined-that-such-hear-
+ng|'are-requ+red-+n-the-pubi+c-éntcrtst-cnd'has-ﬁnc#ndae-prevésians;fef
mandatory-pubiic-hearings-prior-to-granting-constroction-suthorization

16-EFR-2-1043-] These issues were discussed at the time the rule was

proposed. The Commission then concluded, in light of the Jimited informa-

tion available at the site characterization stage, that formal hearings

were not warranted at that point. The commentsr did not deny the relevance

of the policy considerations identified by the Commission, but would have .

balanced these considerations differently. But this is a matter of judﬁ;

ment, and the NRC adheres to its original position for the reasons then

offered. Also, the NRC must decline to review DOE research and develop-

ment programs formally. NRC's statutory authority includes "  ensing

and related regulatory authority" as to certain DOE facilities. NRC's

jurisdiction arises when there is a "facility" to consider, i.e. 6 when

it is proposed that a particular site be characterized. Although it is

important to fcllow DOE's program closely, the Commission would not be

warranted in formalizing a review process with respect to that program.

In reviewing the procedures for formal proceedings in connection with

licensing, the Commission has determined that hearings would be in the public

interest prior to the granting of construction authorization. An amendment
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(in § 2.101(F)(7)) has the effect of mandating such hearings. In addition,

hearings will be held upon the reguest of any interested perscn prior to
finally granting a license to receive and possess high-level radicactive
waste at a geologic repository operations area and before granting license
amenument: to decommission or terminate a license.

As in the case of facilities' licensing matters, ex parte communica-

tions would be restricted while on-the-record proceedings are pending.

Because a construction authorization (unlike a construction permit) is

not a license, its issuance does not constitute a final decision on the

pending application. 7o avoid any uaintended implication that the ex
parte rule (10 CFR § 2.780) woulc apply between the construction authori-

zation proceedings and the commencement of formal proceedings prior to

receipt of wastes, that rule has been amended to provide specifically
that a final decision with ruspect to issuance of construction authori-

zation will be deemed, unless the Commisuion orders otherwise, -to termi-

nate, for purposes of the ex parte rule, formal proceedings then pending

before the NRC with respect to the application.

The rule has also been revised to provide that in cases involving

public hearings, the initial decision of the presiding officer shall not

be immediately effective. (§ 2.764.) It is further provided that even

if no hearing has been held, the Director of Nuclear Materi.] Safety and

Safeguards will not issue a construction authorization or license until

expressly authorized to do so by the Commission. These changes, while

not issued in direct respunse to commenters' suggestions, reflect senti-

mants that the fullest opportunity for formal consideration of the issues

is in the public interest.
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h. Preliminary Nature of the Information to be Included in an Appli-

cation for Construction Authorization. A number of commenters expressed the

opinion that the wording of §60.21 did not explicitly reflect the preliminary
nature of some of the information that would be available at the construc-
tion authorization stage. Some commenters believed that some categories
of information, such as emergency plans and plans for retrieval did not
seem necessary, at least in full detail, at the construction authorization
stage. In view of the fact tha. §60.21 must be read in conjunction with
§60.24(a), which specifies that the application "shall be as complete as
possible in light of information tiat is reascnably available at the time
of docketing," no change to the proposed rule is required. Further,
§60.24(b) specifically 1ists several categories of information which,
where appropriate, may be left for consideration only at the stage of
license issuance.

1 Termination of a License. Twc commenters opposed the provi-

sions (§60.52) for the termination of a license for a repository after
decommissioning. The NRC believes that there will be considerable debate
regarding license termination during the period between adcytion of rules
and implementation of their provisions. Although the NRC could have
omitted the topic altogether, it believes that some recognition of the
issue js desirable so that the rule covers the cnti?e process. It should
be noted that there is no assurance under the language that the license
would be terminated since a decision to do so could only be made if

“authorized by law." The Commission wishes to emphasize that criteria

to be used in nak1ng a decision to decommission a repository are not

included in this procedural rule but will be set forth either within
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the technical criteria of Part 60 or as a future regulation or policy

statement.

Changes
The final rule contains the following changes from the proposed rule

as published in December 1979.

a. Definition of the term “"Disposal”. Commenters noted that the

proposed definition of the term "disposal” embodied the contradictory
concepts of “permanent emplacement"” and pussible retrieval for purposes
other than resource value. The definition has been modified to reflect
usage of the term "disposal” in the rule to characterize the condition
in which isolation is required. (§60.2(e))

b. Incidental Uses of Radioactive Materials. The DOE noted that

the proposed rule could have the effect of prohibiting the use of source,
special nuclear, and byproduct materials at the site during site charac-
terization and facility construction. The DOE referred to the desirability
of being able to use such materials, for example as radiography sources
and radiation monitoring test sources. There may also be a need to employ
a smail! amount of radiocactive material for in situ testing in the course
of site characterization activities.

The Commission did not intend to restrict DOE's use of radiocactive
materials for the stated purposes, and has clarified the point by adding
a new section, §60.7, which expressly recognizes that DOE (which is exempt
from NRC licensing except as expressly required to be licensed) need not
be licensed for such preliminary activities. This is not an exemption
under the exemption provisions of the Atomic Energy Act, but rather an

interpretation of the Commission’'s jurisdiction under Section 202 of the
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Energy Reorganization Act of 1974. 1n other words, the "facility" that
the NRC is licensing is one at which high-level radicactive wastes are
actually stored. To the extent that the procedures call for earlier NRC
involvement, that involvement would be undertaken with a view to long-term
health and safety considerations; but during site characterization and
prior to emplacement of waste, there would be no "facility" for storage
of high-level waste and no basis for the exercise of licensing authority
over the incidental use of source, special nuclear, and byproduct material
by DOE.

Once operations at a facility have been licensed, the Commission
believes it should regulate the use of ail licensable materials onsite,
s0 as to avoid fragmentation of responsibility and accountability with
respect to radiological safety (particulariy as it may affect occupational
exposures).

The change does not respond to the DOE's additional concern that
the proposed rule would prohibit construction ar operation of a surface
facility for the storage of spent reactor fuel at a repository site prior
to issuance of a Part 60 license. Should this situation actually arise
in practice, the Commission would consider granting an exemption so as
to permit licensing to be carried out under other parts of NRC regulations.

€. Site Characterization. Following detailed consideration of

public comments, the Commicsion has decided to reguire in situ testing

at depth and to specify the minimum number of sites to be considered

as_alternatives during site characterization.

37 Enclosure “A"



[7590-01]

[er]d. Site Characterization Report. One commenter on the proposed

rule suggested that the description of the DOE's planned site characteriza-
tion program include a preliminary design of the repository. Knowledge

of the proposed design would help indicate how the testing program related
to the repository layout. The Commission has made it explicit that the
site characterization report include a conceptual design of the geologic
repository operations area. This is needed so as to permit analysis of
certain aspects of the site characterization program. (§60.11(a).)

The provisions of §60.11(a) have been modified by the addition of

a footnote to indicate that information on the criteria and methods used

for site selection, identification and location of alternative sites and

media and the decision process used to select the site including means

used to obtain State, Indian tribal and public views, which all can be

expected to be in DOE's Environmental Impact Statement for site charac-

terization, need not be duplicatec in the site characterization report,

but can be incorporated by reference.

§60.11(e) has been modified to explicitly state that a copy of

NRC's final site characterization analysis and the Director's opinion

will be transmitted to DOE.

The provisions of 8€).11(g) have been changed to require DOE to
permit NRC staff to visit and inspect the site and observe excavations,
borings, and in situ tests as they are done. The NRC believes that such
a requirement is essential for NRC to determine that site characteriza-
tion activities have no adverse impacts upon site safety.

The proposed rule contained provisions which would permit the DOE to

include multiple sites in a single site characterization report. In

18 Enclosure "A"



[7590-01]

response to public comment, and for the sake of clarity, the final rule
requires & separate site characterization raport for each site to be
characterized.

The Commission reiterates that the site characterization report
will be reviewed ky the NRC staff with opportunity for public comment on
[beth-the-report-and] the NRC staff analysis of the DOE site characteriza-
tion report. DOE has indicated that it will provide opportunity for

public comment on its site characterization report prior to submittal to
the NRC. Also, the Commission continues tu anticipate that it will hold

Tocal public [hearings] meetings in the immediate area of the site to be
characterized. These meetings will be held both to disseminate informa-
tion and to obtain pubiic input which will be factored into the final
version of the staff analysis.

The period for comment on the NRC's draft site cnaracterization
analysis has bean extended from a minimum of 60 days to a minimum of 90
days in response to public comment. (§60.11(e))

The provision concerning semiannual progress reports has been
expanued so ar to provide additional guidance to the DOE on the contents

of those reports. (§60.11(g).) In addition, §60 11(g) now contains a

provision which requires DOE to provide in report form, any information

related to site characterizution, when reguested by the Director.

The rule has been revised to permit the Director of NMSS to comment

at any time in writing to DOE to express views on any aspect of site

characterization (§60.11(h)).

e. Content of License %splication. Provisions which set forth

the general information to be included in arn application have been

expanded to include a description of site charactarization work actually
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conducted by DOE at all sites and, as appropriate, explanations of why

such work differed from the description of program in the Site Charac-

terization Report.

[ar]f. Construction Authorization Findings. The necessary findings

by the Commission on environmental matters (§60.31(c)) have been revised
to conform to the language in other pertions of the Commission's regula-
tions. Contrary to the views expressed by a commenter, the Commission
regards this provision as being fully consistent with the reguirements
of NEPA.

The Commission has declined to modify the common defense and secu-
rity finding [as-suggested-by], which one commenter [The-Eommission‘s
review-of-the-history-of-the-Energy-Reorganizatien-Act-o0f-1974-indicates
that-NRE* 9~ review-was-deemed-to-be-important-to-protect-the-heaith-and
safety-of-the-pubiic:-the-Commission-thinks-1t-13-appropriate-to-rety
opon-BEE-to-take-action-to-protect-the-common-defense-and-security
inasmuch-as~4t-shares-with-NRE-such~ 'eeponsibiiities-under-the-Atomic

Emergy-Act-] characterized to be "0 vacue as to be of no conseguence."

The proposed "irimicality” findings, §§ 60.31(b) and 60.41(c) reflect

the legal standards set forth in the Atomic Energy Act, in particular

Section 57¢.(2) thereof. Comparable language appears elsewhere in Commis-

sion regulations, e. g.. 10 CFR §§ 50.57(a)(6) and 70.31(d). With respect

to certain activities, however, K the Commission reguires that a license

applicant submit a description of fundamental material controls for the

control of and accounting for special nuclear material anu also a physical

security plan. The present regulations do not reguire such submissions

from the DOE, and the NRC has, therefore, omitted any specific findings

that the fundamental material controls or physical security plan are
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adequate. In so doing, the NRC takes notice of the fact that the DOE

is _cesponsible for nainiainiqg common defense and security at installa-

tions of the greatest sensitivity. Further, the Department--unlike any

other iicense applicant--shares with NRC responsibilities under the Atomic

Energy Act to protect the common defense and security. And, radiation

hazards associated with high-level radicactive wastes make them inherent!

unattractive as a target for diversion. The NRC has concluded that the DOE

should certify that it will provide "such safeguards as it reguires at

comparable surface facilities ... to promote the common defense and secu-

rity." § 60.21(b)(3), but that details of the safeguards program need

neither be obtained nor reviewed in order for the Commission to be able

tc make the required finding. Wnhiie this approach contemplates that the

Commission would give great weight to the DOE's certification, it does

not foreclose the possibility of common defense and security issues being
raised and adjudicated in formal proceedings. The provisions of the

Energy Reorganization Act calling for Commission review of high-level

waste facilities were designed to assure protection of the health and

safety of the public and protection of the environment; considering the

fact that the legislative history indicates no eguivaient concern about

the need for the Commission to review common defense and security issues,

the NRC believes the apprcach outlined is reasonable and appropriate.

[er]g. Conditions of Construction Authorization. The final rule

specifies (§60.32(b)) that the construction authorization "will incor-
porate” conditions requiring the submission of certain periodic or
special reports. This wording differs from that of the proposed rule
which stated that the Commission “may, at its discretion inco-porate”

these conditions. The NRC agrees with a commenter that such reports will
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be needed and that thare is nc reason to reserve discreticn, as the pro-
posed rule would have done. The particulars of the conditions would, of
course, depend upon the nature of the project that is to be constructed.

A _new paragraph 60.32(c) has been set forth in the final rule which

states that there will be a set of conditions which are of sufficient

importance that the DOE cannot deviate from them without having obtained

an_amendment to the construction authorization.

[f=]h. License Specifications. The Commission has accepted a
suggestion to delete a requirement for including, as iicense conditions,

restrictions as to the location and characteristics of the storage medium.
As noted by a commenter, these features may be inherent in the storage
medium itself.

{g=]i. Inspections. The final rule contains a provision (§60.73(c))
requiring DOE to provide on site office space for the exclusive use of
NRC inspectors and perscnnel.

[hr]j. Participation of Indian Tribes. Several changes have been

made in the rule to provide for full participation by Indian tribes in
the licensing procedures. These changes generally provide that tribes
shall have the same opportunities as governmental units. A new Sec-

tion 60.64 provides that Indian Tribes shall have the same opportunities
as States to submit proposals for their participation in the NRC review.
These proposals shall be appruved (and may be funded) if appropriate find-
ings can be made concerning the contribution to be made to the licensing
review. A new Section 60.65 makes it clear, however, that the Directur
shal)l endeavor to avoid duplication of effort when acting on multiple
proposals, to the extent that this can be accomplished without substantial

prejudice to the parties involved.
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(k) Preparation of an Environmental Impact Statement prior to

issuance of license to receive and possess HLW. The requirement that

the NRC prepare and circulate an EIS prior to issuing a license to

receive and posess HLW has been deleted (51.5(a)(1l Since an EIS

will be prepared by NRC prior to granting construction authorization

for a geologic repository operations area, it may not be necessary to

prepare a second EIS. Rather, after the construction authorization

stage, the NRC will perform environmental assessments, and, as appro-

priate, will supplement the EIS, or determine Lhat no such supplemental

statement is reguired.

(1) Differences between planned and completed site characterization

work. A provision has been added to the rule that requires DOE to include

in its license application a description of site characterization wor:

actually conducted by DOE at al) sites considered, and appropriate
explanations of why such work differed from the program described in the

Site Characterization Report for each site (60.21(b)(4)). It is expected

that such a provision will facilitate the evaluation of DOE's site charac-

terization program by the public.

m. _Records and Tests. The term “significant" has been deleted

from Section 60.71(c)}(3). The Commission reguires notification of all

deviations from license conditions, whether or not they might be regarded

as "significant."

Pursuant to the Atomic Enerry Act of 1954, as amended, the Energy
Reorganization Act of 1974, as avended, Public Law 35-601 (November &,
1978), the National Environmental Policy Act of 1963, as amended, and

sections 552 and 553 of title 5 of the United States Code, notice is
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hereby given that the following amendments to Title 10, Chapter I, Lode
of Federal Regulations are published as a document subject to codification.
PART 2
RULES OF PRACTICE
1. Section 2.101 is amended to add a new paragraph (f) to read as
follows:?

§2.101 Filing of application.

= - = = »

(f)(1) Each application for a license to receive and possess high=
level radicactive waste at a geologic repository operations area pursuant
to Part 60 of this chapter and any environmental report required in connec-
tion therewith pursuant to Part 51 of this chapter shall be processed in
accordance with the provisions of this paragraph.

(2) To allow a determination as to whether the application or envi-
ronmental report is complete and acceptable for docketing, it will be
initially treated as a tendered document, and a copy will be available
for public inspection in the Commission's Public Document Room. Twenty
copies shall be filed to enable this determination to be made.

(3) If the Director of Nuclear Material Safety and Safeguards deter-
mines that the tendered document is complete and acceptable for docketing,
a docket number will be assigned and the applicant will be notified of the
determination. If it is determined that all or any part of the tendered
document is incomplete and therefore not acceptable for processing, the
applicant will be informed of this determination and the respects in which

the document is deficient.

TAs compared to text of proposed rule additions are underscored and dele-
tions are bracketed and lined through.
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(4) The Director shall determine the application to be not complete

and therefore not acceptable for processing if it fails to include site

characterization data, including the results of appropriate in situ

testing at depth for each site characterized, with respect to the number

of sites and media specified. If such a determination is made, the

Director shall reguest the DOE to submit, within a specified time,

such characterization data as the Director determines to be necessary.

1f the DOE fails to provide the reguested data within the time speci-

fied, the application shall be subject to denial under Section ~ 108.

(5)[t43] With respect to any tendered document that is acceptable
for docketing, the applicant will be requested ‘o (i) submit to the
Director of Nuclear Material Safety and 3afeguards such additional
copies as the regulations in Parts 60 and 51 require, (ii) serve a copy
on the chief executive of the municipality in which the geclogic repo-
sitory operations area is to be located or, if the geologic repository
operations area is not to be located within a municipality, on the chief

executive of the county (or to the Tribal organization, if it is to be

located within an Indian reservation), and (iii) make direct distribution

of additional copies to Federal, State, Indian Tribe, and local officials
in accordance with the requirements of this chapter and written instruc-
tions from the Director of Nuclear Material Safety and Safeguards. A1l
such copies shall be completely assembled documents, identified by docket
number. Subsequently distributed amendments, however, may include
revised pages to previous submittals and, in such cases, the recipients

will be responsible for inserting the revised pages.
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(6)(£53] The tendered documeni will te formaily docketed upcn receip?
by the Director of Nuclear “aterial Safety and Safeguards of the reguirad
additional copies. The date r* uocke®ing siall be the “ate when the
requied copies are received by the Director of Muclear Materia® Safetv
and Safeguercs. Within Ten (10) days after docketing, the anplicant shall
submit t0 the uvirector of Nuclear Material Safety and Safeguarus a written
statement chat distrioution of the sddi‘ioral copies te Federal, State,
Indian r-ibe, and lsczl officials has been complotec in accordasce with
reguirements of this chapter and written instructiurs furnished te the
apglicant by the Direcler of Nuclear Materia]l Safety and Safocuards.
Distritwtion of the additional copies shall te deemad to e compiete as
of the time the copies are deposited in the mail or with a carrier prepaid
for delivery cn the des i gnated addressees.

/ QL{&;} daendrents Lo the &pplicatize and davirgumenta] repett
shell be Tiled und Gistributed % 2 sritten ttaTemarty thall s furn shed
to the U7 tor of Nuclear Mats sl Safety *no Safequards in he
sarcer as for the initial asplicaticr and envirosmentai regort.

(3)[€73] The Directer of duclear Material Safety zna Safeguar. s
will cause to be 2ubli-het in the FEDSERAL RECISTER 2 notice of doc.eting
wiich identifies “he Staie and locaticn at which the pruposed g«ologic
renositrry operations ares would 52 locatad and wil' give notic» of

dockwting to the governcr of that “tate. The nutice of cocketing wils

stets that the Commission finds tha: a hea-ing is raguired in the publi.

interest, prior to issuance of a construstion author” -ation, and wiil

recite the wutters specified in § 2.104(a) of this part.
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Section 2.103(a) is revisnad to read as follows:

§2.103 Action on appl cations for byproduct, source, special nuclaar
matevial, ard operztor licenses.

(a) if the Diractor of Nuclear Re2ctor Regulation or the Director
of Nuclear Mzteria)l Safetyv and Safejuards, «s appropriate, finus thatl an
nppiicatiéu tor 2 byprodict, source, special nuclear wmaterial, cor cperator
license crwplies with the reguirement: of the Act, thr tne~gy Reorganiza-
tisn Act, aad this che iter, he will icsue a license. 1 the ) . cense is
for a facility or for receipt of waste radicactive material from other
persaon: for the purpose of coumarcial dispusal by the waste disposa:
Ticensec, ur if it is tc receive and porsess high-level radiocaciive
waste % a gedlogic repository cperatiuns area pursus t te Part 60 or
thiy chapter, the LUirector of Nuclear keactnr Reg 'ation ar the Director
of duc’zar haterial >afety and Sofepuards, as appruprisce, will ir/.rmm
vhe State, Ind.in Tribc, and Tocal officials - ‘fied in § 2.106(e) of
he issuance of tha Jicense.

. » = »® »

[3==-318-EFR-2r3164(e)-1s-umended-to-read- us-foiiowa:
§2:-164-~Notice of Heering:

Buvommenmnenr sobnvccsecevssnnecBeccccvss sonneelonccncacns cnoel

~ fa)-~in-the-cese-of-an-sppiicaticn-on-which-2-hearing-is-required
cy-the-Act-or *n* chapters-e: ~4. ~which-the-Commission-¥irds-that =+~ hear-
ng-is-required-in-the-pudiic-interest--the-Sec etury-wiii-issue-e- 10tice
of-near.ng-v. ~be-pubiisned- tn-the T FRAL-REGESTER-1s  “wquived-ty -iaw
st-3east-fifteen-{i5)-days--and- n-the-case- of-an-appiication-concerning

a-carstraction-permit-for-g-Faci t4ty ~of- ¢he-2type-descrided-+r-§50-23¢0)-0or

é7 Erciosure "A“



[7580-01]

§50-22-of-this-chapter-or-ga-tasting-factittyr~at-isgst-thirty-t364-cays;
preov-to-the-dete-cet for-hearing-in-the-net-ce-i--in-adgition-sn-the-case
gi~ar- ppitcation-fer-g-construction-permit-f¢ - g-faciiity-of-the-ty =
described-in-§58-1, of-thiz-chaptirs-or-g~testinm-¢ac+} ey~ the-not ‘ce
fothe=—chan-ga-notice-pursosat-‘o-paregraph-fdi-of-the-sectioni-theii-be
‘ssued-as-soon-as-practicat te-after-the-appiscatior ~es-Leen ‘docketed:
Prowideds-Thet-1¥-the-Commisstons-porssant-to-§2-383tadt 23 ~dectdes- o
getermine-the~scceptabtitsty-of-the-appi‘cation-on-the-bas’ s-of-its~tech~
nicai-adenmucy-ge-weii-as-compietenes: ~the-notice-shaii-de-tssped-as
soon-as-practicecie-efie  the-sppitcation-has-bee~-tendered: --The-not =
riit-states
£33--Fhe-time;-piaces-und-netore-of-tne-nesring-andror-prehearing
conferenves-4¥-anys
L 'J-Fha-anthority-under ~which-the~hruring-43-22-be-hedid;
t23--The-matters-af-fort-ar = (aw- <y de-consicrr=g -ec
?4$-~?he~tﬁn»-wﬁthwn--w4:ﬁ-tns-!rs-ta°tﬁe'ﬂot1ce-shci* se-f4iegr
[is-additions-any-notice-of-hes ‘7 -proitshed-with- egarc-to-an
sppiicaticr-for-a-iicense-to-rucedve-end-poessess-aigh-ievei-waste-st
e-gecivgic-repesity-r-operations-ares-pursuant-to-Part-68-0f-thie
ehepter-shiii-provide-that-the-hearing-wiii~be-hetd-prior-to-issLance

of-g thorizetion-te-construst-sush-geciogic-reposttory-operatis - _rear)

$39-the-netice-of-hearing-concerning-arn-appiication-for-s-construction-permit
for-a-faci Hity-of-the-type-described-+n-§58-23(bj-or-§56-22-cf-this-chapter
er-g-testing-faciiity-does-not-specify-the-time-eand-piece-of-initini-hearing;-
e-suhsequenc-notice~wiii-pe-pubiished-in-the- FEFERAL-REGISTER-which-wiid-pro-
vide-gt-ienst-thirty-£363-duys-netice-of-the-time-and-piace-af-that-hearing-
After-this-motice-ta-given-the-presicing-afficer-may-re:chedunie-thu-commerca-
ment-of-the-1nitint-nearing-for-e-3ater-date-or-reconvene-a-recessel -hearing
withoul-agesn-praviding-thirty-{383-days-notice-
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3. Section 2.104(e) is revised to "ead as follows:
§2.10&6 Neotice of hearing.

- » » - =

(e) The Secretary will give timely notice of the hearing %o al)
parties and to other persons, if any, entitled by law to notice. The
ferretary will transmit a notice of hearing on an application for a facil-
ity license or for a license for receipt of waste racdicactive material
from other persons for the purpose of commercial disposal Dy the waste

disposal licensee or for a license to receive and possess high-level
.
radicactive waste at a geologic repository operations area pursuant to

Part 60 of this chapter to the Governor or other appropriate official of

the State and to the chief executive of the municipality in which the
facility is to be Jocated or the activity is to be conducted or, if the
facility is not to be ioczied or the aci'vitv conduct=d within a municipal-

ity, ti the chief executiv: of the county (or to the Tribal organization

if it 35 to be 5. iocated Jr cornducted within un Indian re:emation).

5]4. Section 2.105(a) is amenued by adding [e] new paragrapns
[£33] (4) and (5). renumbering existing paragr.uh [€33-emnd] (4) as
[{43-ane-£59;] (6] amending the paragraph renimbered as [€43] (6),
numbering the existing undesignate  ,sragraph following renumberes pars-

graph (6) as (7) and addi~g a new final paragraph (8) to read as follows:

§2.3105 Noti.e uf proposed action.

(a) If a hearing is not required by the Act or this chapter, and
if the Coamission has not found that a hearing is in the pub’ic interest,
it will, prior to acting thereon, cause tu .2 published in the FEDERAL

REGISTER & -otice of proposed action with respect to an applicatian for:
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[€33] (4) i license to receive and DOSSESS high-level radicactive

waste at guc'ngic repository operations area pursuant to Part 60 of

this chapter;
{S) An amendmen. to 3 license specified in paragraph (a)(4) of this

section, or an amendment to a construction authorization granted in proceed-

ings on an application for such a license, when such amendment would authorize

actions which ma- significantly 2 fect the health ang safety of the pudblic;

or

[f43-Ar-amendment -2f-a-3icense-speci fieg-sn-paragrapr-faifids~£29;
er-t3j-ef-this-section-end-which-+nvoives-g-significant-hazaras-concidera-
tions-or)

[€53] (B) Any other license or amendment as to which the Commission
determines that an opportunity for a rublic nhearing should be afforded.

(7) In the case of an application for an operating license for a
facility of a type described in §50.21(b) or §50.22 of this chapter or a
testing facility, a notice of opportunity for hearing * be issued

as soon as practicable after the applicat'on has been - 1.

(d) In the case of an application for a license to receive and

possess high-level radicactive waste at a geclogic repository operations

area, a notice of opportunity for hearing, as reguirad by this paragraph,
shall be published prior to Commission action authorizing [comstructien
end-gisr-prier-to] receipt of such wastes; [et-the-repesitory;-this-change

t9-in-gddition-to-chenges-proposed-in-the-prier-notice] this reguirement

is in addition to the procedures set out in 8 2.101(f)(7) and & 2.104 of

this purt, which provide for a hearing on the application prior to ‘ssuance

of a construction authorization.
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[6]7. 10 CFR 2.105(e) is amended by to read as follows:

® " = - =

{(e) If a recuest focr & hearing or petition for “eave to intervene
is filed within th. tine prescribed in the notice, the Director o of Nuclear
Reacior Regulation or Di~ector of Nuclear Material Safety and Safeguards,
as appropriate, may [tssves-the-3tcerse] tzke the proposed action, inforwm
the anpropriate State and local ufficials, and cause tr be publishad in

the FEDERAL REGISTER a2 notice of issuance of the Ticense or other acticn.

1f a request for a hearing and/or a petition for leave to intervene is
filed within the tim: prescr oed in the notice, the Commission or an
atomic satvty and licensing boar . designated by the Commission or by the
Chairman ¢. the Atomic Safety and Licensing Board Panel will rule on the
reguest and/or petition and the “.cretary or the designated atomic safety
and 11c.nsingAboarﬂ will issue 2 notice of heuring pr an appropriate order.
[7]8. Section 2.106 is amended b, adding a new paragraph {(c) to
read as follows:

§2.106 Notice of isctuance.

(¢) The Director of Nuclear Material Safaty and Safeguards will
also cause to be published in the FEDERAL REGISTER notice of, and wi1!
inform the State, local, and Tribal officials specified in §2.104(e)
of any action with respect to, an application for a license to receive
and possess high-level radiocactive waste at s geologic r:pository opera-
tions area pursuant to Part 60 of this chapter, or for the amendment 1o
such licanse for which a notice of proposed action has been previously

published.
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3. _Section 2.764 is amended by revising the caption, by adding a

new paragrap® (d), and by making conforming changes to paragraphs (a)

and (b) to read &s rollows

§ 2.764 Immediate ef“ectiveness of certain initial decisions.?

(a) Except as provided in paragraphs (c) and (d) of this section,

an initial decision ***

(b) Except as provided in piragraphs (c) and (d) of this section,

the Director of Nuclear Reactor Regulation o Director of Nuclear Mate-
ial Safety and Safeguards ***

{d) An initial decision directing the issuance of a construction

authorization or license under Part 6C of this chapter (relating to dis-

posal of high-level radicactive wastes in geologic repositories) or any
wmendment to such a license authorizing actions which may signifizcatly

affect the health and scfety =f the public, shall not become effecti.e
leted. The Directer of

unti] review by the Commission has been ¢

Nuclear Material Safety and Safeguards shall not issue a construction

authori;ction or a2 license under Part 60 of this chapter, or any amend-

ment to such license, unti] expressly authorized to dc so by the Commission.

1C. Section 2.780 is amended by adding a new paragraph (g) to read as

follows:

§ 1780 Ex parte communications.

* » » * »

{g) In the case of an application for a license uncer Part 60 of

this chapter (relating to disposal of high-level radicactive wastes in

geclogic repositories), this Part requires a proceeding on the record

TThe temporary suspension of § 2.764{a) and (b) in ceiti(n proceedings
and related matters 1s addressed in Appendix B to this part.
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pricr to the issuance of a construction authorization. Unless the

Commission orders otherwise, the issuance of a construction authoriza-

tion (or & final decision to deny a construction authorization) shall

be deemed, for purposes of this section, to terminete all proceedings
on_the rec~rd then pending defore the NR( with respect to such application.

PART 19 - NOTICES, INSTRUCTIONS AND REPORTS TO WORKERS; INSPECTIONS

§19.2 Scope.

[#-]11. Section 18.2 is amended by adding "60," following "35, 40,"
to read as follows:

The regulations in this part apply to all persons who receive,
possess, use, or transfer material licensed by the sduclear Regulatory
Commission pursuant to the regulations in Parts 30 through 35, 40, 60,
or 70 of this chapter, including persons licensed to operate a produc~
tion or utilization facility pursuant to Part 50 of this chapter.

§13.3 Definitions.

{8-]12. Section 19.3(d) is amended by adding “60," following “35,

40," to read as follows:

As used in this part:

» L » = »

(d) “License" means a license issued under the regulations in
Parts 30 through 35, 40, 60 or 70 of this chapter, including licenses to
operate & production or utilization facility pursuant to Part 50 of this

chapter. “Licensee" means the holder of such a license.
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PART 20 - STANDARDS FOR PROTECTION AGAINST RADIATION

§20.2 Scope.

13. Section 0.2 is amended by adding “60," following “35, 40," to
read as follows:

The reguiations in this part apply to ail persons who receive,
possess, use, or transfer material licensed pursuant to the regulations
in Parts 30 through 35, 40, 60 or 70 of this chapter, including per:ons
licensed to operate a productioﬁ or utilization facility pursuant to
Part 50 of this chapter.

§20.3 Definitions.

14. Section 20.3(a)(9) is amended by adding "60," following “30,
40." to read as follows:

(a) As used in this part:

v . ® . *

(9) "License" means a license issued under the regulations in
Part 30, 40, 60 or 70 of this chapter. “lLicensee" means the holder of

such license;

§20.301 General reguirement.

15. Section 20.301(a) is amended by adding "60," fellowing 30,
40," to read as follows:

No Ticensee shall dispose of licensed material except.

{(a) By transfer to an authorized recipient as provided in the regu-
lations in Part 30, 40, 60, or 70 of this chapter, whichever may be

applicable; or
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(22-]16. Section 20.408(a) is amended by deleting the word "or"
following the phrase “of this chapter;" in paragraph (a)(3), inserting
the word "or" following the phrase “of the following gquantities:" in

paragraph (a)(4), and adding a new parasyraph (a)(5) to read as follows:

§20.408 Reports of personne! monitoring on termination of employment
or work.

(a) This section applies to each person licensed by the Commission

t = = * -

(3) Possess or use at any one time, for purposes of fue) process-
ing, fabricating, or reprocessing, special nuclear material in a guantity
esceeding 5,000 grams of contained uranium-235, uranium-233, or plutonium
or any combination thereof pursuant to Part 70 of this chapter;

(4) Possess or use at any one time, for processing or manufacturing
for 1istribution pursuant to part 30, 32, or 33 of this chapter, byproduct

material in guantities .xceeding any one of the following guantities:

Radionuc]ide? Quantity in curies
BRI 3 RN ka0 it a8 595 8 e b e e 1
BREE W - i v b i G o i A S 1
Gold = 19B.........c0civnvuncncncrncncsane 100
Todinme = 131, ... .. ciiiiiiiniiaaaiannannns 1
Irdgium = 192. ... .o iiiiiiiniaiaanan 10
T ) o L 5.3 a0 a0 i nr g s L 1,000
PIRRIRAN R BT oo 5.a s s inn Wi ki o wwowy ot o 10
TOERRE TN 0 PR« < 5o v00 o wmaanaanssssenes 1,000

TThe Commission may reguire, as a license condition, or by rule,
regulation or order pursuant to § 20.502, repo-ts from licensees who are
licensed to use radionuclides not on this 1ist, guantities sufficient to
cause comparable radiation Tevels.
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§21.3 Definitions

[34-]18. In 10 CFR Part 21, Sections 21.3 is amended by adding
"60," after "40, 50," whenever it appears to read as follows:

(a) "Basic component”...

As used in this part,

= »® » = -

(a=1) "Commercial grade item means an item" that is (1) not subject
to design or specification requirements that are unigue to facilities or
activities licensed pursuant to Parts 30, 40, 50, 60, 70, or 71 of this
chapter and (2) used in apr’ications other than facilities or activities
licensed pursuant to Parts 30, 40, 50, 60, 70, or 71 of this chapter and
(3) to be ordered from the manufacturer/supplier on the basis of specifi-
cations set forth on the basis of specifications set forth in the manufac-
turer’'s published product description {(for example a catalog).

n ® - * "

(k) “Substantial safety hazard" means a loss of safety function to
the extent that there is a major reduction in the degree of protection
provided to public health and safety for any facility or activity licensed,

other than for export, pursuant to Parts 30, 40, 50, 60, 70 and 71.
§21.21 Notification cf failure to comply or existence of a defect.

[35-]19. 10 CFR 21.21(b)(1)(i) and 21.21(b)(1)(i1) are amended by

adding "60," after "40, 50.," to read as follows:

* = *® » »

{(b)(1) A director or responsible officer subject to the regulati-ns
of this part or a designated person shall notify the Commission when he

obtains information reasonably indicating a failure to comply or a defect
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affecting: (i) The construction or operation of a facility or an activty
within the United States that is subject to the licensing reguirements
under Parts 30, 40, 50, 60, 70 and 71 and that is within his organization's
responsibility or (i1) a basic component that is within his organizalion's
responsibility and is supplied for a facility or an activity within the
United States that is subject to the licensing requirements under Parts

30, 40, 50, 60, 70 and 71. The above notification is not reguired if

such individual has ac*tial knowledge that the Commission has been ade-

quately informed of such defect or such “ailure to comply.

A A » " »

PART 30 - RULES OF GENERAL APPLICABILITY TO LICENSING
OF BYPRODUCT MATERIAL

. [236-]20. Section 30.11 is ame.wed by adding a new paragraph {c).

§30.11 Specific exemptions.

= » = - =

{c) The DOE is excwpt from the requirements of this part to the
extent that its activities are subject to the reguirements of Part 60 of

this chapter.

PART 40 - DOMESTIC LICENSING OF SOURCE MATERIAL
[37-]21. Section 40.14 is amended by adding a new subsection (c).

£§40.14 Specific exemptions.

= » » ® ”
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{c) The DOE is exempt from the reguirements of this part to the
extent that its activities are subject to the reguirements of Part &0 of

this chapter.

PART S1 - LICENSING AND REGULATORY POLICY AND PROCEDURES
FOR ENVIRONMENTAL PROTECTION

[38-]22. Section 51.5(a) is amended by adding new paragraphs (10)
and renumbering present paragraph (10) as paragraph (11) to read as
follows.

§51.5 Actions regquiring prenar tion of environmental impact statements,
negative declarations, & v ronmental imp_ct appraisals; actions
excluded.

(a)l An environmental impact statement will be prepared and circulatec
-prior to taking any of the following types of actions:

. » » x »*

(10) Issuance of a construction authorization for a geclogic repository
operations area pursuant to Part 60 of this chapter.

[£33i)~~issvance-of-e-iicense-to-recesvc-and-possess-high-Jevet-=qdio-
sctive-waste-at-g-geoiogic-repository-cperations-gres-pursuant-to-Pfare-68
of-this-chapters]

(€229](12) Any other action which the Commission determines is a
major Commission action significantly affecting the guality of the human
environment.

[29-]23. Section 51.5(b) is amendec by: deleting the word “and” at

the end of paragraph (4)(ii) and inserting it at the end of paragraph (4)(ii1);
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replacing the period at the end of paragraph (4)(iii) with a semicolon; add-
ing a new paragraph (4)(iv); substituting (iv) for (iii) in paragraph (5);
inserting "60," following "40, 50," in paragraph (6); ard adaing [e] new
paragraphs (9) and (10). With these changes, § 51.5(b) reads as follows:

= » ® * "

() Many licensing and regulatory acticns of the Commission other
than those listed in paragraph (a) may or may not reguire preparation of
an environmental impact statement.

Such other actions include:

= » = » =

(4) Issuance of ar amendment which would authorize a significant
change in the types or significant increase in the amounts of effluents
or a significant increase in the potential for accidental releases of a
license for:

= » » » "

(111) Authorizing commercial radicactive waste disposal by land
burial pursuant to Parts 30, 40, and/or 70 of this chapter; and

(iv) The receipt and possession of high-level radicactive waste at
a geclogic repository operations area pursuant to Part &0 of this chapter.

(5) Renewal of licenses to conduct activities listed in paragraph

(B)(8)(i)=(iv) of this section;

bd » » = =

(3) Termination of a license for the possession of high-level radio-
active waste at a geologic repository operations area at the reguest of

the licensee.
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{30) Issuance of a license to receive and possess high-level radio-

active waste at a geclogic repository operations area pursuant to Part 60

of this chapter.
[26-]28. Section 51.5(d)(3) is amendec Dy adding “60." following

“&0, 50," to read as follows:

(3) Non-substantive and insignificant amendments (from the stanapcint
of environmental impact) of Parts 20, 30, 40, 50, 60, 70, 71, 73, 100, or
110 of this chapter; and

= = = = -

[23-]25. Section $1.40 is amended by revising subsection (a) and
by adding a new subsection {d) to read as follows: .

§£1.40 Environmental reports.

{a) Except as provided in paragraphs (b), (c)and (“) of this section,
applicants for permits, licenses, and orders, and amenaments thereto and
renewais thereof, covered by § 51.5(a) shall submit to the Director of
Nuclear Reactor Regulation or Director of Nuclear Material Safety and
Safeguards, as appropriate, 150 copies of an environmental repori which
discusses the matters described in § 51.20. Petitioners for rule making
covered by § 51.5(a) shall submit to the Director of Standardgs Deveiopment
fifty (50) copies of an emvironmental reports which discusses the metters
described in § 51.20.

» - = - »

(a) Tne DOE, as an applicant for a license to receive and possess
radicactive wasts at a geoiogic repository operations area pursuant to
Part 60 of this chapter, shall submit at the time of its appliication or
in advance, and at the time o7 amendaments, n the manner provided n

§60.22 of this chapter,K environmenta! reports which discuss the matters
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desc.ibed in §51.20. The discussion of alternatives shall include site
characterization data for a number of sites in appropriate geologic media
s0 as to aid the Commission in making a comparative evaluation as a basis

for arriving at a reasoned decision under NEPA.[®*] Such characterization

data shall include results of appropriate in :zitu testing at repository

depth unless the Commission finds with respect tr 3 particular site that

such testing is not reguired. The Commission considers the characteriza-

tion of three sites representing two geologic media at least one cf which

is not salt to be the minimum necessary to satisfy the reguirements of

NEPA. (However K in light of the signiticance of the decision selecting

a site for a repository. the Commission fully expects the DOE to submit

a wider range of alternatives than the minimum [suggested] required here. )

26. Section 51.41 is amended to read as follows:
§51.41 Adaministrative procedures.

Except as the contex® may otherwise reguire, procodurés and measures
similar to those described in §§51.22-51.26 wil) be followed in proceed-
ings for the issuance of materials licenses and other actions covered by
§51.5(a) but not covered by §51.20 or 51.21. The procedures followed
with respect to materials iicenses will reflect the fact that, unlike
the licensing of production and utilization facilities, the licensing of
materials does not require separate authorizations for construction and
operation. In the case of an application for a ii1cense to receive and
possess high-leve! radicactive waste at a geclogic reposilory operations
T et ey -the-reauirements-of-NEPA--ehe-Eommeseion-antacipates-such

charactersization-at-a-minimom-of-three-sites-representing-a-mintmum-of
twe-geoiogic-medias~-~Howevers-in-iight-of-the-significarce-of-the-decs~
ston-seiecting-e-site-for-a-repository;-the-Eommission-fuiiy-expects-the

fepartment-to-submit-a-wider-range-of-giternatives-than-the-mindmum
suggested-here- |
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area pursuant to Part 80 of this chapter, however, the environmental
impact statement renuired by §51.5(a) shall dbe prepared and circulated
prior to the issuance of 2 construction authorization; the environmental
mpact statement shall be suppliemented prior to issuance of a Ticense to
take account of any substantial changes in the activities proposed to be
carried out or significant new information regarding the environmental
impacts of the proposec activities.

27. A new Part 60 is added to read as follows:

PART 60 - DISPOSAL OF HIGH LEVEL RADIOACTIVE WASTES IN
GEOLOGIC REPOSITORIES

SUBPART A -~ GENERAL PROVISIONS

Section

60.1 Purpose and scope.
60.7 Definitions.

80.3 License reguired.
60.4 Communications.
60.5 interpretations.
60.6 Exemptions.

60.7 License not reguired ‘or certain preliminary activities.

SUBPART B - LICENSES
PREAPPLICATION RIVIEW

60.11 Site characterization report.

-
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60.21
60.22
60.23
60.24

60.31
60.32
60.33

60.41
60.42
60.43
60.44
60.45
60.46

60.51
80.52

LICENSE APPLICATIONS

Content of application.
Filing and distribution of application.
Elimination of repetition.

Updating of application and environmental report.

CONSTRUCTION AUTHORIZATION

Construction authorization.
Conditions of construction authorization.

Amendment of construction authorization.

LICENSE ISSUANCE AND AMENDMENT

Standards for issuance of a license.
Conditions of license.

License specifications.

Changes, tests, and experiments.
Amendment of license.

Particular activities reguiring license amendment.

DECOMMISSIONING

License amendment to decommission.

Termination of license.

[75%0-01]
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SUBPART C - PARTICIPATION BY STATE GOVERNMENTS AND
INDIAN TRIBES

60.61 Site review.
60.62 Filing of proposals for State participation.
60.63 Approval of proposals.
60.64 Participation by Indian tribes.
60.65 Coorgination.
SUBPART D - RECORDS, REPORTS, TESTS, AND INSPECTIONS
60.71 Records and reports.
60.72 Tests.
60.73 Inspections.

Authority: Secs. 51, 53, 62, 63, 65, 81, 16lb., f., i., o., P.,
182, 183, Pub. L. 83-703, as amended, 68 Stat. 929, 930, 932, 933, 935,
948, 953, 954, as amended (42 U.S5.C. 2071, 2073, 2092, 2093, 2095, 2111,
2201, 2i.2, 2233); Secs. 202, 206, Pub. L. 93-438, 88 Stat. 1244, 1246
(42 U.5.C. 5842, 5846); Sec. 14, P.L. 95-601 (42 U.5.C. 202la);
Sec. 102(2)(c), Pub. L. 91-190, 83 Stat. 853 (42 U.5.C. 4332).

For the purposes of Sec. 223, 68 Stat. 958, as amended, 42 U.5.C.
2273, §8§60.71 to 60.73 are issued under Sec. 16lo., 6B Stat. 9850, as
amended (42 U.S5.C. 2201(0)).

10 CFR PART 60
DISPOSAL OF HIGH-LEVEL RADICACTIVE WASTES IN
GEOLOGIC REPOSITORIES

Subpart A - General Provisions

§60.1 Purpose and scope.

This part prescribes rules governing the licensing of the U.5. Depart-

ment of Energy to receive and possess source, special nuclear, and byproduct
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material at a geologic repository operations area. This part does not

apply to any activity licensed under ancther part of this chapter.

§60.2 Definitions.

As used in this parc:

(a) "Candidate area” means a geclogic and hydrologic system within
which a geclogic repository may be Tocated.

{(b) “Commencement of construction” means clearing of land, surface
or subsurface excavation, or other substantial action that would acdversely
affect the environment of a site, but does not include changes desiradle
for the temporary use of the land far public recreational uses, site char-
acterization activities, other preconstruction menitoring and investiga-
tion necessary to establish background information related to the suita-
bility of a site or toc the protection of environmental values, or procure-
ment or manufacture of components of the geologic reposi‘ory operations
area. )

[¢a3](c) [Beparement]DOE" means the U.S. Department of Energy or
its duly authorized representatives.

[€e3](d) "Decommissioning”, or "permanent closure”’, means final

backfilling of subsurface facilities, sealing of shafts, and cecontamina-
tion and dismantiement of surface facilities.

(e) "Disposal" means [thet-the-fommission-hes-determsnec-that-the
enpisces-wastes-gres-and-wiii-continge-2o-de-tsoistec-from-the-ticephere
ang-there-+s-no-need-to-retrieve- them-for-Lhe-protection-of-the-putitc

hesith-and-sefety] the isclation of radicactive wastes from the diosphere.

(f) “Director” means the Director of the U.S. Nuclear Regulatory

Commission's Office of Nucledr Material Safety and Safeguarads.
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(g) “Geologic repository” means a system which is intended to be
used for, or may be usecd for, the disposal of radicactive wastes in exca-
vated geclogic formations. A geologic repository includes (1) the geclogic
repesitory operations area and (2) all surface and subsurface areas where
natural events or activities of man may change the extert to which radio-
active wastes are effectively isolated from the biosphere.

(h) "Geologic repository operations area” means an Hlw facility that
is part of a geologic repository, including both surface and subsurface
areas, where waste handling activities are conducted.

(i) "“High-level radicactive waste" or "HLW" means (1) irradiated
rwuctor fuel, (2) ligquid wastes resulting from the operation of the first
cycle solvent extraction system, or equivalent, and the concentrated wastes
from subsegquent extraction cycles, or equivalent, in a facility for repro-
cessing irradiated reactor fuel, and (3) solids into whicn such ligquid
wastes have been converted.

(j) "HLW facility" means a facility subject to the licensing and
related regulatory authority of the Commission pursuant to Sections 202(2)
and 202(4) of the Energy Reorganization Act of 1974 (88 Stat 1244).*

(k) "Indian Tribe" means an Indian tribe as defined in the Indian

Self-Determination and Educa*®ion Assistance Act (Public Law 83-638).
[€x3](1) "Important to safety,” with reference to structures, sys-

tems, and components, means those structures, systems, and components that

e
These are DOE "facilities used primarily for the receipt and storage of
high-level radicactive wastes resulting from activities licensed under
such act [the Atomic Energy Act]" and “Retrievable Surface Storage Facil-
ities and other facilities authorized for the express purpose of subsequent
long=term storage of high-level radicactive wastes generated by [DOE], which
are not used for, or are part of, research and development activities.”
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provide reasonable assurance that retipactive waste can be received,
handled, and stored ~““hout undue risk to the health and safety of the
public.

(¢33](m) "Public Dr wsent Room” means the place at 1717 H Street Nw,
washington, D.C., at whir. records of the Commission will ordinarily be
mace available for public inspection and &7y other place, the location
of which has been published in the FEDERAL REGISTER, at which public
records of the Commission pertaining to a particular geclogic repositery
are made availabie for public inspection.

[€ém](n) “Radicactive waste" means HLW and any other radioactive
materials other than HLW that are received for emplacement in a geclogic
repository.

(o) “Site characterization" means the program of exploration and
research, both in the Jaboratory and in the fiold, undertaken to establish
the geologic conditions and the ranges cf those parameters of a particular
site relevant to the procedures under this part. Site characterization
includes borings, surface excavations, excavation of exploratory shafts,
limited subsurface lateral excavations and borings, and in situ testing
needed to determine the suitability of the site for a geclogic repository,
but does not include preliminary borings and geophysical testing needecd
Lo decide whether s'te characterization should be undertaken.

[$n3-4Trgceapiittyi-means-the-atsittys ~through- the-use-oé-con-
teiner-sdentsf catiur-ang-prensration-and-mesntengnce- of-appropriste
recordes-ta-geiinegte-s-step-by-step-history-of-any-ranioactive-wastes

(p) _“Tribal organization" means a Tribal organizaticn as defined

in the Indian Self-Determination and Education Assistance Act (Public

Law 93-638).
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§60.3 License reguired.

(a) [The-Bepertment] UOE shall not receive or possess source,
special nuclear, or byproduct material at a geclogic repository operations
area except as authorized by a license issued by the Commission pursuant
to this part.

{(b) [Fhe-Bepartment] DOE shall not commence construction of a
weologic repository operations area unless it has filed an application
with the Commission and has obtained construction authorization as pro-
vided in this part. Failure to comply with this requirement shall be

grounds for denial of a license.

§60.4 Communications.

txcept where ot erwise specified, all communications and reports
concerning the vegulations in this part and applications filed unger them
should be addressed to the Director of Nuclear Material Safety and Safe-
guards, U.S. Nuclear Regulatory Commission, wWashington, D.(C. 20555.
Communications, reports, and applications may be celivered in person at
the Commission's offices at 1717 H Street NW, Washington, 0.(., or 7915

Eastern Avenue, Silver Spring, Maryland.

§60.5 Interpretations.

Except a5 specifically authorized by the Commission, in writing, no
interpratation of the meaning of the regulations in this part by any officer
or empicyee of the Commission other than a written interpretation by the

General Counsel will he considered binding upon the Commission.

§60.6 Exemptions.
The Commission meéy, upon application by [the-Begertment] DOE, any

interested person, or upon its own initiative, grant such exemptions
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from the reguirements of the regulations in this part as it determines
are autherized by lTaw, will not endanger l1ife or property or the common

defense and securit , and are otherwise in the publiic interest.

§60.7 License net required for certain preliminary activities.

The requirement for a license set forth in §60.3(a) of this part is

not appiicable to the extent that DOE receives and possesses source,

ial nuclear, and byprocuct material at a geologic repositery:

(a) For purposes of site characterization; or

) For use, duri site characterizatior or construction, as com-

ponents of radiographic, radiation monitoring, or similar eguipment or

instrumentation.

Subpart B8 - Licenses

Preapplication Review , .

§60.11 Site characterization report.

{a) As early as possible after commencement of planning for a par-
ticular geologic repository operations area, and prior to site character-
ization, the DOE shall submit to the Director a site characterization
report. The report shall include* (1) & description of the site to be
characterized; (2) the criteria used to arrive at the candidate ares;

(3) the method by which the site was selected for site characterization;
(4) identification and location of aiternative media and sites at which

[the] DOE intends tc conduct site characterization and for which [the] DOE

¥To the extent that the information ingicated in items 2 through 5 appears

Tn an Environmental IMpact Ltailement preparec by DUE fOr Site character -

zation at the named site, 1% fay be incorporated into DOE's site character-

ization report by reference.
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anticipates submitting subsequent site characterization reports; (5) a
description of the decision process by which the site was selected for
characterization, including the means used to obtain public, Indian
tribal and State views during selection; (6) a description of the site
characterization program including (1) the extent of [sny] planned excava-
tion [eny] and plans for in situ testing, (i1) a conceptual design of a
repository appropriate to the named site in sufficient detail to allow
assessment of the site characterization program with respect to investi-
gation activities which address the apility of the site to host a repo-
sitory and isclate radicactive waste, or which may affect s :h ability,
and (1i1) provisions to control any adverse, safety-related effects from
site characterization including appropriate guality assurance programs;
(7) a description of the gquality assurance program to be applied to data
coiicction; and (8) any issues related to the site selection, alternative
candidate aress or sites, or design of the geclogijc repository operations
area which the DOE wishes the NRC staff to review. Also included shall
be a cescription of the research and development activities being con-
ducted by [the] DOE which deal with the waste form[s] and packaging which
may be considered apprupriate for the site[s] to be characterized,
including research planned or underway to evaluate the performance of
such waste forms and packaging.

(b) The Director shall cause to de published in the FEDERAL
REGISTER a notice that the information submitted under paragraph (a) of
this section has been received and that 2 staff review of that informa-
tion ha= begun. The notice shall identify the site selected for site

characterization and alternate areas being considered by [the] DOE and
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shall advise that consultation may be reguested by State ana local
governments and Tribal organizations in accordance with Subpart C of
this part.

(¢} The Dirertor shal)l make available & copy of the above informa-
tion at the Public Document Room. The Director also shall transmit
copies and the publishec notice of receipt therecf to the Governor and
Tegislature of the State and to the chief executive of the municipality
in which a site to be characterized is located (or if it is not located
within a municipality, then %0 the chief executive of the county, or te
the Trital organization if it is to be located within an Indian reserva-
tion) and to the Governors of any contiguous States.

{d) The Director shall prepare a draft site cha acterization anal-
ysis which shall discuss the items cited in paragraph (a) of this section.
The Director srall publish a nctice of availability of the draft site
characterization analysis and a reguest for comment in the Federal Register.
Copies shall be made available at the Public Document Room. The Director
shall also transmit copies to the Governor and legislature of the State
ang the chief executive of the municipality in which a site to be charac~
terized is located (or if it is not Tocated within a municipality, then
to the chief executive of the county, or to the Tribal organization if
it is to be located within an Indian reservation) and tc the Governors
of any contigucus States.

(e) A reasonable period, not Jess than 30 days, shall be allowed
for comment on the draft site characterization analysis. The Uirector
shall then prepare a final site characterization analysis which shall

take into account comments received and any additional information
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acquired during the comment period. Included in the final site
characterization analysis shail be either an opinion by the Director

that he has no objection to the DOE's site characterization program, if

such ar opinion is appropriate, or specific objections of the Director

to [the] DOE's ;roceeding with characterization of the named site. In aggi~
tion, the Director may make specific recommendations to [the] DOE on the

matters pertinent to this section. A copyv of the final site characteriza-

tion analysis and the Director's opinion will be transmitted to DOE.

(f) Neither issuance of a final site characterization analysis nor A
the opinion by the Director shall constitute a commitment to issue any
authorization or Ticense or in any way affect the authecrity of the
Commission, the Atomic Safety and Licensing Appeal Board, Atomic Safety
and Licensing Boards, other presiding officers, or the Director, in any
proceeding under Subpart G of Part 2 of this chapter. If [the-Bepartment]
DOE prepares an environmental impact stalement with respect to site charac-
terization activities proposed for a particular site, it should consider
NRC's site characterization analyses before publishing its final environ-
mertal impact statement with respect to site characterization zctivities
proposed for that particular site.

(g) During site characterization, [the-Bepertment] DOE [shovid]

shall inform “he Director by semiannual report and by other report on any

topic related to site characterization if reguested iy the Director, of the

progress of the site characterization anc waste form research and development_

[$ncinding-scheduies-as-appropriste-] The semiannual repcris should

include the results of site characterization stud.es, the identification

of new issues, plans for adoitiona) studies to resolve new “ssues, elimina-

tion of planned studies no longer necessary, identification of decision
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points reached and modification to schagules where appropriate. Also

repcrted should be the DOE's progress in developing the design of 2

geologic repository ope-stions area appropriste for the site deing charac-
terized, noting when xey 32sign parameters or features which depend upon

the results of site characterization will be established. During this time,

NRC staff [showde-] shall be permitted to visit and inspect the site[<s3]
and observe excavations, Dorings, and ‘n situ tests as they are done.
[inesmuch-as-these-stte-characterszation-actsyitipn-conid-nave-acverse
#m-‘w-ﬁmﬁnndﬁim-artwm"-u—‘me#vrene-ea-.s-
gion-Sn-the-manner-gesCribec- here- and- Lo~ accommodete- the- TecommenCEtTONe
of-the-Birector-conig-resnit-Tn-dentai-of-the-subsequent-iicense
sppiccation- )

(h) The Director may [responc-¢rom-time-%o] comment 3t ary time in

writing to [the] DOE, expressing his current views on [guestéens-ratsec-<n

the-semtannugi- reperets-referved-to-ateve | any aspect of site characteriza-

tion. Comments received from States in accordance with §80.61 shall de
considered Dy the Director in formulating his views. Al7 correspondence
Detween [the-Bepertment] DOE anc the NRC incluging the reports cited in
paragraph (g) shall be placed in the Public Document Room.

(i) The activities descrided in paragrapns (a) through (%) adove
constitute informal conference between 3 prospective appliicuant and the
staff, as described in §2.101(a)(1) of this chapter, ang are not part of

2 proceeding under the Atomic Inergy Act of 1954, as amenced.
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License Applications

§ 60.21 Content of application.

(a) Ar application shal) consist 7 general information and a safety
analysis report. An environmental report shall be prepared in accordance
with Part 51 of thus chapter and shal)l accompany the application. Any
Restricted Data or National Security Information shal) de separated from
unclassiviedo information.

(b) The general information shall include:

(1) A general description «* the proposed geologic repository
identifying the [proposed-s+te] location of the geclogic repository opera-
tiuns area, the yeneral character of lhe proposed activities, and the
basis for the exercise of licensing authority by the Commission.

(2) Proposed schedules for comstruction, receipt of waste, and
emplacement of wastes at the proposecd geclogic repository operaticns area.

(3) A certification that [the-Bepertment] DOE will provide at the
geologic repository operaticas area such safeguards as it requires at
comparable surface facilities (of [¢thel DOE) to promote the common defense

and security.

(8) A descriptior of site characterization work sctually conductei

D0E at all ;ites considered in the application and, as appropriate,

A

explanations of why such work differed from the description of the site

characterization program described in the Site Characterization Report

for each site.

(c) The safety analysis report shall include:
(1) A description and analysis of the ¢«“= at which the proposed

geologic repository operations area is to be lTo.:ted with appropriate
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attention to those features that mighr af“ect facil.ty design and
perfo-mance. The assessmen’ sha 1 contain an analysis of the geology,
geophysics, hydrelogy, adeochemistr, ., and meteorclogy of the site and the
major design structures systees, and components, both surface and sub-
surface, that bear significunily on the suitability of the geologic
repository “.r (isposal of ridiocactive - ite. It will be assumed that
operations at the geologic repository cperations area will be carried
out at the waximum c-racity and rate of receipt of ragioactive waste
stated in the application.

(2) A description ang discuss‘cr 5f the design, both surface and
subsurface of the geclogic repusitory ope-ations area including: %)
the principal design criteria 2nd their relat.onship to any gerierai
[criterie] performance objectives promu gated by the Commission, 1) the
Jesign bases and the relation of the design bases to the principal design
criteria, (iii) “nformation re.ative tc materials of construction (includ-
ing geologic media, general arrargement, and approximate dimens‘ons), and
{iv) codes and stancards that [the-Geparement] DOE proposes to apply to
ths design and construction ¢f the geologic r.pnsitory operations area.

{(3) A description and analysis of the desiyn and perfc mance
requirements for structures, systoms, ard coupenents of the geologic
repository which are important to safety. Tue analysis and evaliation
shcll consider (i) the margins of safety under normal conditisns and
under conditions %hat may result from anticipatec operatic @: occurrences,
including those of natural origin; (i1) the adequacy of structur. :, systems,
and components provided for the prevention of accidents and mitication
of the -onseguences of accidents, inciuding those caused by natural

phenomens ; and (iii) the effectiveness of engineered and na-ural harriers,
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incluging barriers that may not be themselves a part uf the geclogic
repository operations area, against the release of radicactive matarial
1o the environment.

(4) A description of the quality assurance program to be applied
to the design, fabrication, inspection, construction, testing, and opera~
tion of the structures, systems, and components of the geologic repositary
operations area irjortant to safe'y.”

(5) A des.ription of the kind, amount, and specifications of the
radiocactive m terial proposed to be received and possessed at the geologic
reposito v goerations area.

(6) An identification and justificas - .ar the selection of those
variables, conditions, or other items which are determined to be prodbable
subjects of license specifications. Special attention shall be given to
those items that may significantly influence the final design.

(7) & description of the program for control and monitoring of
radicactive efrluents and occupational radiation e posures to maintain
such effluents and exposures in accordance with the requirements of
Part 20 of this chapter.

(8" A description of the controls that the applicant will apply to
restrict acress and to regulate land use at the geclogic repository opera~
tigns area and adjacent areas.

{9) ¥lans for coning with radiclogical emergencies at any time prior

to completion of secommissioning *he geologic repository opersiions area.

-
The criteria in ter will be used b
the Lommision in determining the adeguacy of the guality assurance

program.
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(10" A& gescription of the nuclear material contro] and accounting
program.

(1) A description of design considerations that are intended to
facilitate decommissioning of the facility.

(12) A description of plans for retrieval and alternate storage of
the radicactive wastes should the geclogic repository prove to be
unsuitable for disposal of radicactive wastes.

{13) An identification of the natural resources at the site, the

exploitation of which could affect the ability of the site to isolate

radioactive wastes.

[€333](24) An identification of those structures, systems, and com-
ponents of the geologic repesitory, both surface and subsurface, which
reguire research and development to confirm the adeguacy of design. For
systems, structures, and components important to safetv, the DOE shall
provide a detailec description of the programs designed to resclve safety
questions, inc{udinq a schedule indicating when these guestions will be
resolved.

[€343](15) The following information concerning activities at the
geologic repository operations area:

{i) The organizational structure of [the-Bepartment] DOE, offsite
and onsite, including a description uf any delegations of authority and
assignments of responsibilities, whether in the form of regulations,
administrative directives, contract provisions, or otherwise.

(1) [Manageriai-snd-admintstrative-contreds] The guality assurance

program to be used to ensure safety.
(ii1) ldentification of key positions which are assigned responsibility

for safety at and operation of the geologic repository operations area.
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(iv) Personnel gqualifications and training requirements.
(v) Plans for startup activities and startup testing.

(vi) Plans for conduct of normal activities, including maintenance,
surveillance, and periodic testing of structures, systems, and compcnents
of the geologic repusitory operations area.

{vii) Plans for decommissioning.

(viii) Plans for any uses of the geologic repository operations area
for purposes other than disposal of radicactive wastes, with an analysis
of the effects, if any, that such uses may have upon the operation of

the st-uctures, systems, and components important to safety.

§ 60.22 Filing and distribution of application.

{(a) An application for a license to receive and possess source,
special nuclear, or byproduct material in a geologic reposiiory at a site
which has been characterized, and an accompanying environmental report,
and any amendments thereto, shall be filed in triplicate with the Di,ector
and shall be signed by the Secretary of Energy or his authorized
representative.

(b) Each portion of such application and environmental report and
any amendments shal)l be accompanied by 30 additional copies. Another
120 copies shall be retained by [the-Bepartment] DOE for distribution in
accordance with written instr. .tions from the Director or his designee.

{c) [Fhe-Bepartment] DOE shall, upon notification of the appointment
of an Atomic Safety and Licensing Board, update the application and environ-
mental report, eliminating all superseded information and serve them as
directed by the board. In addition, at that time [the-Bepertment] DOE

shall serve one such copy on the Atomic Safety and Licensing Appeal Panel.
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Any subseguent amendments to the application or environmental report shall
be served in the same manner.

(d) At the time of filing of an application ard environmental report,
and any amendments thereto, one copy shall be made available in an appro-
priate location near the site of the proposed geclogic repository (which
shall be a public document room, if one “as been established) for inspec-
tion by the public and updated as amendments to the application or environ-
mental report are made. [Fhis] An updated copy shall be produced at any
public hearing on the application for use by any parties to the proceeding.

(e) The [Bepartment] DOE shall certify that the updated copies of
the application and environmental report, as referrec¢ to in paragraphs
(c) and (d), contain the current contents of such documents submitted in

accurdance with the requirements of this part.

§ 60.23 Elimination of -petition.

In its application, environmental report, or site characterization
report, the [Bepertment] DOE may incorporate by reference information
contained in previous applications, statemerts, or reports filed with
the Commission: PROVIDED, that such referenc:s are clear and specific and
that copies of the information so incorporated o=e ivailable in [esch]

the public document room Jocated near the site of the proposed geologic

gggosito:x.

§ 650.24 Updating of application and environmental report.
(2a) The application and environmental report shal)l be as complete
as possible in the light ¢* information that is reasonably available at

the time of [s=bmissten] docketing.
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(b) The [Bepartment] DOE shall update its application in a timely
manner $o as to permit the Commission to review, prior to issuance of a
Ticense:

(1) Additional geologic, geophysical, geochemical hydroiogic,
meteorologic and other data obtained during construction.

(2) Conformance of construction of structures, systems, and compo-
nents with the design.

(3) Results of research programs carried out to confirm the adeguacy
of designs.

(4) Other information bearing on the Commission's issuance of a
license that was not available at the time a construction authorization
was issued.

(=, The [Bepertment] DOE shall update its environmental report ir
a2 timely manner so as to permit the Commission to review, priyr to issuance
of a2 license, the environmental Impacts of any substantial changes in the
activities proposed to be carried out or any significant new information

regarding the environmental im.acts of activities previously proposed.

Construction Authorization

§ 60.31 Construction authorization.

Upon review and consideration of an application and environmental
report submitted under this part, che Commission may authorize construc-
tion if it determines:

(a) Safety: That there is reasonable assurance that the types and

amounts of [westes]radiocactive materials described in the application
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can be received, pr.sessed, and disposed of in a repository of the design
proposed withryt unreasonable risk to the health and safety of the public.
In arrivig at this determination, the Commission shall consider whether:

(1) The [Bepertment] DOE has described the proposed geologic
*epository incl.ding but nol iimited to (i) the geologic, geophysical,
geochemical and hydrologic characteristics of the site; (ii) the kinds
and quantities of radicactive waste to be reteived, possessed, stored,
and disposed of in the geologic repository; (ii1) the principal archi-
tectural and engineering criteria for the design of the geologic
repository operations area; (iv) construction procedures which may affect
the capability of the geologic repository to serve its intenced function;
and (v) features or components incorporated in the design for the protection
of the health and safety of the public. _

(2) The site and design comply with the criteria contained in Sub-
parts E and F of this part. :

(3) The [Bepertment‘s-] DOE's quality assurance program complies with
the reguirements of Subpart G of this part.

(4) The [Beparimentis-] DOE's personnel training program comglies
with the criteria contained in Subpart H of *his part.

(5) The [Bepartmertis] DOE's emergency plan complies with the
criteria contained in Subpart I of this part.

(6) The [Bepsrtmert’s] DOE's proposed operating procedures to protect
health and to minimize danger to 1ife or property are adequate.

(b) Common defense and security: That there is reasonable assurance
that the activities proposed ‘n the application will not be inimical te

the common defense and security.
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(c) Environmental: That, after weighing the environmentai, economic

technical and other benefits against environmental costs and considering

[reasonebie] avaiiable alternatives, the action called for is issuance

of the construction authorization{-], with any appropriate conditions to

protect environmental values.

§ 60.32 Conditions of construction authorization.

(a) A construction authorization shall include such conditions as
the Commission finds to be necessary to protect the health and safety of
the public, the common defense and security, or environmental values.

(b) The Commission [mey;-at-+ts-diseretion;] will incorporate in

the construction authorization provisions requiring the [Beperement] DOE

to furnish periodic or special reports regarding: (1) progress of con-
struction, (2) any site data obtained during construction which are not
.vitnin the predicted limits upon which the facility design was based,
(3) any deficiencies in design and construction which, if uncorrected,
could adversely affect safety at any future time, and (4) results of
research and development programs being conducted to rescolve safety
questions.

{c) The construction auti.rization will explicitly state those

features of the repository cited in the application deemed by the
Commission to be so essential to the grotection of the public health

and safety that they may not be altered during subseguent construction

without prior approval from the Commission.

[€e3](d) A comstruction suthorization shall be subject to the lTimita-
tion that a license to receive and possess source, special nuclear, or

byproduct material at the gqeologic repository operations area shal’ not
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be issued by the Commission until (1) the [Bepartment] DOE has updated its
application as specified in §60.24, and (2) the Commission has made the

findings stated in §60.41.

§60.33 Amendment of construction authorization.

(a) An application for amendment of a construction authorization
shall be filed with the Commission fully describing any changes desired
and following as far as applicable the format prescribed [fer-construction
sothorization-appiicatiens] in §60.21.

(b) In determining whether an amendment of a construction authoriza-
tion will be approved, the Commission will te guided by the considerations
which govern the issuance cf the initial construction authorization, to

the extent applicable.
License Issuance and Amendment

§60.41 Standards for issuance of a license.

A license to receive and possess source, special nuclear, or byproduct
material at a geclogic repository operations area may be issued by the
Commissior upon finding that:

(a) Construction of the geclogic repository operations area has
been substantially compieted in codfornity with the application as amended,
the provisions of the Atomic Energy Act, and the rules and regulations
of the Commission. Construction may be deemed to be substantially com-
plete for the purposes of this paragraph if the construction of (1)
surface and interconnecting structures, systems, and components, and (2)
any underground storage space reguired for initial operation are substan-

tially compiete.
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(b) The activities to be conducted at the geologic repository opera-
tions area will be in conformity with the application as amerded, the
provisions of the Atomic Energy Act and the Energy Reorganization Act,
and the rules and regulations of the Commission.

(¢) The issuance of the license will not be inimical to the common
defense and security and will not constitute an unreasonable risk to the
health and safety of the public.

(d) A1) applicadble requirements of Part 51 have been satisfied.

§60.42 Conditions of license. .

{(a) A license issued pursuant to this part shall include such condi-
tions, inciuding license specifications, as the Commission finds to be
necessary to protect the health and safety of the public, the common
defense and security, and environmental values.

(b) Wwhether stated therein or not, the following shall be deemed
conditions in every license issued:

(1) The license shall be shbject to revocation, suspension, modifica-
tion, or amendment for cause as provided by the Atomic Energy Act and
the Commission's regulations.

(2) The [Bepsrtment] DOE shall at any time while the license is in
effect, upon written reguest of the Commission, submit written statements
to enable the Commission to determine whether or not the license should
be modified, suspended or revoked.

(2) The license sha’l be subject to the provisions of the Atom’
Energy Act now or hereafter in effect and to all rules, regulations, :.d
orders of the Commission. The terms and conditions of the license shall

be subject to amendment, revision, or medification, by reason of amenamerts
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to or by reason of rules, regulations, and orders issued in accordance
with the terms of the Atomic Energy Act.

{c) Each license shall be deemed to contain the provisions set forth
in Section 183 b~d, inclusive, of the Atomic Erergy Act, whether or not

these provisions are expressly set forth in the license.

§60.43 License specifications.

(a) A license issued under this part shall include license condi-
tions derived from the analyses and evaluations included in Lhe applica-
tign, including amendments made before a license is issued, together with
such additional conditions as the Commission finds appropriate.

(b) License conditions shall include items in the fol1owi$g
categories:

(1) Restrictions as to the physical and chemical form and racio-
isotopic content of radioactive waste.

(2) Restrictions as to size, shape, and materials and methods of
construction of radicactive waste packaging.

f£33--Restricts ns-as-to-the-iocations-sizes-configuration;-constrac
tion-ang-physicai-charecteristics-ferg- -physiceis-chemicai-and-thermad
propertiesi-of-the-storage-medsam: |

[€43](3) Restrictions as to the amount of waste permitted per unit
volume of storage space considering the physical characteristics of both
the waste and the storage medium.

[€53](4) Requirements relating to test, calibration, or inspection
to assure that the foregoing restrictions are observed.

[€¢63](5) Controls to be applied to restrict access and to avoid

disturbance to the geclogic repository operations area and adjacent areas.
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[¢73](6) Aaministrative controls, which are the provisions relating
to organization anc management, procedures, recorckeeping, review and
audit, and reporting necessary to assure that activities at the facility
are conducted in a safe manner and in conformity with the other license

specifications.

§60.44 Changes, tests, and experiments.

(a)(1) Following authorization to receive and pocssess source, special
nuciear, or byproduct material at a geologic repository operations area,
the DOE may (1) make changes in the geologic repository operations area
as described in the application, (i1) make changes in the procedures as
described in the application, and (i) conduct tests or experiments not
de-_ribed in the application, without prior Commission _pproval, provided
the change, test, or experiment involves neither a change ‘n the Ticense
conditions incorporated in the license nor an unreviewed safety guestion.

(2) A proposed change, test, or experiment shall be deemed %0
involve an unreviewed safety gquestion if (1) the likeiihood of occurrence
or the conseguences of an accident or malfunction of squipment important
to safety previously evaluated in the application is increased, (71) the
possibility of an accident or malfunction of a different type than any
previously evaluated in the application is created, or (iii) the margin
of safety as defined in the basis for any license condition is reduced.

() The [Becerement] DOE shall maintain records of changes in the
geologic repository operations _rea and of changes in procedures made
pursuant to this section, to the extent that such changes constitute
changes n the geologic repository operations ared or procedures as
described in the applicatiun. Records of tests and experiments carried

out pursuant to paragraph (a) of this section shall also be maintained.

-

87 Enciosure "A"



[75%0-01)

These records shall include a written safety evaluatio,. which provides
the basis for the determination that the change, test, or experiment does
not invelve an unreviewed safety guestion. The [Bepartment] DOE shall
prepare annually, or at such shorter intervals ar may be specified in the
license, a report containing a brief description of such changes, tests,
and experiments, including a summary of the safety evaluation of each.
The [Bepartment] DOE shall furnish the report to the appropriate NRC
Regicnal Office shown in Appendix D of Part 20 of this chapter with a
copy to the Director of Inspection and Enforcement, U.S. Nuclear Regula-
tory Commission, Washington, D.C. 20555. Any report submitted pursuant

to this paragraph shall be made a part of the public record of the

licensing proceedinyJ.

§60.45 Amendment of license.

(a) An application for amendment of a license may be filed with
the Commission fully describing the changes desired and following as far
as applicable the format prescribed for license applications.

(b) In determining whether an amendment of a license will be
approved, the Commis.ion will be guided by the considerations that govern

the issuance of the initial license, to the extent applicable.

§60.46 Particular activities requiring license amendment.

(a) Unless expressly authorized in the license, an amendment of the
license shall be required with respect to any of the following activities:
(1) Any action which would make emplaced high-level radicactive
waste irretrievable or which would substantially increase the difficulty

of retrieving such emplaced waste.

(2) Dismantling of structures.
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(3) Removal or reduction of controls applied to restrict access to
or to avoid disturbance of the geologic repository operations area or
odjacent areas.

(4) Destruction or dispusal of records reguired to be maintained
under the provisions of this part.

(5) Any substantial change to the design or operating procedures
from that specified in the license.

(6) Decommissioning.

(b) An application for such an amendment shall be filed, and shall

be reviewed, in accordance with the provisions of §60.45.

Decommissioning

§60.51 License amendment to decommission.

(a) The [Bepartment] DOE shall submit an application to amend the
license prior to decommissioning. The application shall consist of an
update of the license application and environmental report submitted
under §§60.21 and 60.22, including:

(1) A description of the program for post-decommissioning monitoring
of the geologic repository.

(2) A detailed description of the measures to be employed--such as
land use controls, construction ~ monuments, and preservation of records--
to regulate or prevent activities that could impair the long-term isolation
of emplaced waste within the geologic repesitory and to assure that relevant
information will be preserved for the use of ‘uture generations.

(3) Geologic, geophysical, geochemical, hydrologic, and other site

data that are obtained during the operational period pertinent to the

long~term isclation of emplaced radicactive wastes.

63 Enclosure "A"



[(7590-01)

{(4) The results of test, experiments, and any other analyses relating
to backfill of excavated areas, shaft sealing, waste interaction with
emplacement media, and any othor tests, experiments, or analysis pertineni
to the Tong-term isolation of emplaced wastes within the geclogic repository.

(5) Any substantial revision of plans for decommissioning.

(6) Other information bearing upon decommissicning that was not
available at the time a license was issued.

(b) The [Bepertment] DOE shal) update its environmental report in
a timely manner so as to permit the Commission to review, prior to issuance
ot an amendment, substantial changes in the decommissioning activities
propesed to be carried out or significant new information regarding the

environmental impacts of such decommissioning.

§60.52 Termination of license.

(a) Following decommissioning, the [Bepartment] DOE may apply for
an amendment to terminate the license

(b) Such application shall be filed, and will be reviewed, in accord-
ance with the provisions of §60.45 and this section.

{(c) A license shall be terminated only when the Commission finds
with respect to the geologic repository:

(1) That the final disposition of radicactive wastes has been made
in conformance with the [Bepeartmentss] DOE's plan, as amended and approved
as part of the license.

(2) That the final state of the geologic repository operations area
site conforms to the [Brparementis] DOE's decommission.ng plans, as amended
and approved as part of the license.

(3) That the termination of t. . license is authorized by law,

including Sections 7, 62. and 81 of the Atomic Energv A~*_ as amended.
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Subpart C - Participation by State Governments and

Indian Tribes

§60.681 Site review.

(a) Upon publication in the FEDERAL REGISTER of a notice that the
[Bepartment] DOE has selected a site for site characterization, in accordance
with §60.11(t), and upon the mequest of a State, tne Director shall make

available NRC staff to consult with representatives of 3State, Indian tribal

and local governments to keep them informed of the Director’'s view on
the progress of site characterization and to notify them of any subsequent
meetings or further consultations with the [Beparement] DOE.

(b) Requests for consultation shall be made in writing to the
Director.

{¢) The Director also shall respond to written guestions or comments

from the State, Indian tribal and local governments as appropriate, on the

information submitted by the [Department] DOE in accordance with §50.11 of
this part. Copies of such questions or comments and their responses sha!l:
be made available in the Public Document Room anc shall be transmitted to

the [Beperetment] DOE.

§60.62 Filing of proposals for State participation.

(a) Consultition under §60.61 may inciude, among other things, a
review of applicable NRC regulations, licensing procedures, potential
schedules, and the type and scope of State activities in the Ticense
review permitted by law. In addition, staff shal) be made availadble to
cooperate with the State in developing proposals for participation by

the State.

4 Enclosure "A"



[7590-01]

{(b) States potentially affected by siting of a geologic repository
operations area at a site that has bee. elected for characterization
may submit to the Director a proposal for State participation in the
review of the site characterization report and/or license application.

A State's proposal to participate may be (bmitted at any time prior to
docketing of an application or up te 120 days thereafter.

{(c) Proposals for participation in the review shall de signed by
the Governor of the State submitting the proposal and shall at a minimum
contain the following information:

(1) A general description of how the State wishes to participate
in the revisw, specifically identifying those issues which it wishes to
review.

(2) A description of material and information which the State pians
to submit to the NRC staff for consideratinn in the review. A tentative
schedu’e referencing steps in the review and calendar dates for planned
submittals should be includec.

{(3) A description including funding estimates of any work that the
State proposes to perform for the Commission, under contract, in support
of the review.

(4) A description of State plans to facilitate local government
and citizen participation.

(5) A preliminary estimate of the twvpes and extent of impacts which
the State expects should a geologic repository be located at the site in
guestion.

(u, if the State desires educational or information services
{seminars, public meetings) or other actions on the part of NRC,K such as

establishing additional public document rooms or employment or exchange
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of State personnel under the Intergovernmenta! Personnel Act, these

shall be included with the proposal.

§6C.683 Approval of proposals.

| (a) The Director shall arrange for a meeting between the representa~
tives of the State and the NRC staff to discuss any proposal submitted
under §60.52(b), with a view to identifying any modificatio..s that may
contribute to the effective participation by the State.

(b) Subject to the availability of funds, the Director shal)
approve ali or any part of a propesal, as it may be modified through the
meeting described above, if he determines that:

(1) The proposed activities are suitable in light of the type and
magnitude of impacts which the State may bear, and

(2) The proposed activities (i) will enhance communications
between NRC and the State, (ii) will contribute productively to the
license review, and (1i1) are authorized by law.

(c) The decision of the Director shall be transmitted in writing
to the Governor of the originating State. A copy of the decision shall
be made available at the Public Document Room. If all or any part of a
proposal s rejected, the decision shall state the reason for the
rejection.

(d) A copy of all proposals received shall be made available at

the Public Document Room.

§60.64 Participation by Indian tribes.

{(a) Any Indian tribe which is potentially affected by siting of

a geologic repository operations area at a site that has been selected

for characterizaticn may:

bl

(P8}
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{1) Reguest consultation, as provided with respect to States

under §60.81.

(2) Submit proposals for participatiou, as provided wi*h respect

to States under §60.62, except that such proposals shall be signed by

the chief executive (or other specifically authorized representative

of the Tribal organization.

{b) The Director shall respond to such requests or proposal in the

manner provided in this subpart, except that decisions under §60.63 shall

be transmitted in uriting to the chief executive (or other specifically

authorized representative) of the Tribal organization.

(¢) Anvy reguest or proposal under this section shall be accompanied

by such documentation as may be needed to determine the eligibility of
the Indian tribe or the specific authority of its representatives.

§60.65 Coordination.

The Director may take into account the desirability of avoiding

duplication of effort in taking action on multiple proposals submitted

pursuant to the provisions of this Subpart tc the extent this can be

accomplished without substantial prejudice to the parties concerned.

Subpart D - Records, Reports, Tests, and Inspections

§60.71 Records and reports.

(a) The [Bepartment] DOE shal{ maintain such records and make such
reports in connection with the licensed activity as may be reguired by
the conditions of the license or by rules, regulations, and orders of

the Commission as authorized by the Atomic Energy Act and the Energy

Reorganization Act.
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{b) Reccrds of the receipt, handiing, and disposition of radic
active waste at a geologic repository operations area shall contain

sufficient nformation to [essure-tracespiidity-] provide a complete his-

tory of the movement of the waste from the shipper through all phases of
storage and disposal.

(c) The [Berertment] DOE shall promptly notify the Commission of
each deficiency found in the site characteristics, and design ana con-

struction of the geclogic repository operations area which, were it to

remain uncorrected, could (1) be a substantial safety hazard, (2) repre-
sent a significant deviation from the design criteria and design bases
stated in the application, or (3) represent a [significant] deviation
from the conditions stated in the terms of a construction authorization
or the license, including license specifications. The notification shall
be in the form of a written report, copies of which shall be sent to the
Director and to the appropriate Nuclear Regulatory Commission Inspection
and Enforcement Regional Office Tisted in Appendix [A-ta-Pare-73]

D of Part 20 of this chapter.

§60.72 Tests.

The [Bepertment] DOE shall perform, or permit the Commission to
perform, such tests as the Commission deems appropriate or [ere] necessary
for the administration of the regulations in this part. These may inciude
tests of (a) radicactive waste, (b) the geologic repository including its
structures, systems, and components, (c) radiation detection and monitoring
instruments, and {d) other equipment and devices used in connection with

the receipt, handling, or storage of radicactive waste.
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§60.73 Inspections.

(a) The [Bepertment] DOE shall allow the Commission to inspect the
premises of the geologic repository operations area and adjacent areas
to which the [Bepartment] DOE hz. rights of access.

‘D) The [Bepartment] DOE sha)l make available to the Commission
for inspection, uporn reasonable notice, records kept by the [Bepe=tment)

DOE pertaining to activities under this part.

(c)(1) The DOF shall upon request by the Director, Office of

Inspection and Enforcement, provide rent-free office space for the

exclusive use of the Commission inspection personne)l. Heat, air condi-

tioning, light, electrical outlets and janitorial services shall be

furnished by DOE. The office shall be convenient to and have full

access to the fac11itx and shall provide the inspector both visual and
acoustic E'iV!S!-
{2) The space provided shall be adequate to accommodate a full-time

inspector, a part-time secretary and transient NRC personnel and will be

generally commensurate with othe  office facilities at the site. A space

of 250 square feet either within the site's office complex or in an office

trailer or other on site space is suggested as a guide. For sites contain-

i multiple facilities, additional space may be reguested to accommodate

additional fulle-time inspector(s). The office space that is provided

shall be subject to the approval of the Director, Office of Inspection anc

Enforcement. Al1 furniture, supplies and communication eguipment will be

furnisned by the Commission.
(3) DOE shall afford any NRC resident inspector assigned to that

si.e, or other NRC inspectors identified by the Regional Director as
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1ikely to inspect the facility, immediate unfettered access, eguivalent

to access provided regular plant employees, following ¢ -oper identifica-
tion and compliance with applicable access control measures for security,
radiclogical protection and personal safety.

PART 70 - DOMESTIC LICENSING OF SPECIAL NUCLEAR MATERIAL

[23-]25. Section 70.14 is amended by adding a section (c).

§70.14 Specific exemptions.

.

(c) The [Bepertment] DOE is exempt from the reguirements of the
regulations in this part to the extent that its activities are subject to

the reguirements of Part 60 of the chapter.

(Amendments to all parts issued pursuant to citations of authority
presently codified or, in the case of 10 CFR Part 60, as proposed to be
codified.)

Dated at Washington, D.C. this day of _ , 1981.

For the U.S. Nuclear Rewlatory Commission.

Samuel J. Chilk
Secretary of the uommission
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UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20855

AL A

December 10, 1580

MEMORANDUM FOR: Chairman Ahearne
. Commissioner Gil.nsky
Commissioner Eerdrie
Commissioner Bradford

TROM " Leonard Bickw.i, Jr., General Counsel

SUBJECT: FINAL RULE -- 10 CFR PART 60 -~ "DISPOSAL OF
HIGE-LEVEL RADICACTIVE WASTES IN GEOLOGIC al N
REPOSITORIUS" -~ LICENSING PROCEDURES ( gg.m-f—qel& )

-

taff has requested that you appreove publication of the final rule
to be codified as the part »f 10 CFR Part €0 "Dispusal of High-
Level Radicactive Waste in Geclogic Repecsitcecries®™ dealing with
licensing procedures. We delieve that the following legal issues
associated with the Staff propcsal regquire Tommission consideration.

15 WRC Defecrence to DCE on Cormon Lefense and Securitiv Matters

Section 60.37(b) would provide that before issuing a construc-
tion authorizaticm te DOE, NRC wouléd have to £ind reascnable
assurance that DOE's activities will not be inimicail to the
common defense and security. Section 60.32(2) would expli-
citly authorize. the NRC to include in a DOE license conditions
necessary for protection of the common defense and security.
Bcwever, Staf’ believes that the NRC may rely on DOE to
protect the common defense and security because the legisla-
tive history of the Energy Reorganization Act shows that
¥RC's role is limited to prctection of the public health and
safety. See Staff Response to Comment 59, Appendix 3, 2. 44;
Rule Preamble, pg. 15. Conseguently, Staff dces not intend
to perform a substas~tive review of U0E's proposed activities
for the purposes of pr.*eril.> common defense and security.
The legal concept that NRC must defer to DOE on all commen
defense and szcurity matters ~as explored and rejecred in
connection with the Comnissicn decision in the clearance rul
groceeding. In our view, complete reliance on DOZ would nct

Contact: Martian G. Malsch, 0GC
x41465
Sheldon L. Trubatch, 0OGC
x43224
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be consistent with the NRC's licensing responsibilities under
the Energy Recrganization Act and Atomic Energy Act. Although
Congress may have been more concerned with public health and
safety at the time it enacted the Energy Recrganization Act,
that Act {id not abrogate NRC responsibility for protecting
common defense and security with regard to licenseable DCE
waste disposal activities. Accordingly, we believe that the
Statemeant of Consideration and Comment Analysis should be
amended to delete Staff's statement of reliance on DOE in
these matters. If the Commission believes that common defense
and security matters warrant special treatment, we suggest
+hat the ruie be amended to provide for certification to the
Commission prior to litigation of common defense and security
issues.

Alternative Sites

In numercus places Staff specifically disavows use of the
Atomic Energy Act as a source of legal authority for request-
ing information on alternative sites. See Rule Preamble, p. §;
Staff Responses to Comments 13, 28, 33, Appendix B, pp. 8,

20, 24; Analysis of State Planning Council Comments, pg. 1l.
mere are no judicial decisicns that would preclude NRC from
relying on the Atomic Energy Act as authority for considering
alternatives to mitigate radiclogical safety impacts. Moreover,
use of the Atomic Energy Act would make logical sense to the
extent that the safety review of proposed repository sites
forcses on maximizing the use of site geclogy as a barrier to
the spread of radionuclides as cpposed to measuring the site
against Zfixed guantitative standards. we would prefer language
tma+ would at least preserve the argument that the Atomic
Energy Aci may serve as a source of authority.

At the last Commissicn meeting there was some discussion of
site "banking". See Transcript ppP. 68-72. Staff stated that
tme intent of the rule was that once the minimum number of
sites wore characterized for purpcoses of f£iling an initial
application, subseguent applicaticns couléd be filed for other
sites on the initial list without characterizing any additional
sites., We believe that such 2 prac~-i:e could violata NEPA if
carried to the logical end of permitting applications to Se
£iled for all "acceptadble” sites within the original slate
without any further comsideraticn of alternatives. If the
remmission wishes to aveoid secuential alternative site reviews,
we suggsst that the minimum number of sites to be characterized

gEnclosure B
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be selected with a specific view toward two or three,
rather than one repository application. In this way
the initial alternative site rev’ew would proviie NEFA

support for the "program® of seve.zl seguential repcsitory

applications over the course of sone years. ZIves i
this were Zone, however, additiona. alternatives would
need to be considered if significan: new information
were to develop.

Natufc of Construction Authorization
Since the license contemplated by Section 202 of the

Energy Reorganization Act is a materials license and
not a production or utilization facility license, a

construction authorization is not, strictly speaking, 2

licerse of the type ccntemplatei by the Atomic Energy
Act. See Staff Response to Comment 39, Enclosure B,
pg. §7. Thus, as presently drafted, the conforming
amendments tc Parts 20 and 21 would not subject DOE to
these regulations until issuance of a license to store
and dispose of nuclear materials at the repository.
However, the rule is ambiguous whether the enforcement
provisions of subpart B of 10 CFR Part 2 apply to DOE
after it has received a constructicnm authorization but

before it has received a repository licemsa. Ve suggest

that the regulations be clarified to indicate the
extent which the provisions of subpart B of Part 2
apply to DOE once DOE has received a construction
authorization. The Commission should realize in this

regard that while "viclation™ of a construction authoriza

could lead to ultimate denial of the license to store
and dispose of wastes, it could not lead to certain
enforcement actions under subpart 2 such as civil
penalties.

Finally, 10 CFR Part 60 is presently drafted so that
the notice of hearing on the application that reguests

constructicn authorization initiates a licensing procee

that is not finally terminated until £final NRC actican
cn the license to store and dispose of wastes in the
repesitory. This means that a formal adjudicatory

sroceeding, with a presiding atomic safety and licensin
& -

Soard and application of the ex parte rules, will De
pending all during repository cemstruction. This
result appears to flow from the nature of the one-step
materials licensing process. Sowever, other forms of
proceeding may be possible and we would Dbe willing to

1880

tion

-
cang

discuss this more with CELD if the Commissicn 1s interested

in pursuing some different direction.

CPE
SECY

ELD
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SOMMISSIONER

MEMO T0: Chairman Ahearne
Commissioner Gilinsky
Commissinner Hendrie

b
FROM: Peter A. Bracford

SUBJECT: SECY-80-474 FINAL RULE - 10 CFR PART 60, "DISPOSAL OF
EIGE-LEVEL RADIOACTIVE WASTES IN GEOLOGIC REPOSITORIES ~
LICETNSING PROCEDURES*®

I suggest the following modifications to the rule:

1. The "Supplementary laformat and the analysis of publi
compents both indicate that NRC is only 'equ"°ng al:o:na-
tives because of its NEPA responsibilities., In fact, how-
ever, any site is going to have positive and negative factors
relevant to its suitability as a permanent repository.
Accordingly, it appears that even without NEPA, ve would
reguire an analysis of alternatives in order to make 2 safety
judgment about the merits of a pa:.iculaz site. To the extent
that our preference among alternatives flows Irom safety or
cechnical considerations, there is no rcascn to have constrained
curselves by basing this evaluation sclely on NEPA.

The OGC memc of December 10 indicates, "There are no judicial
decisions that would procludo NRC from 'c.y.ng on the Atomic
Energy Act as authori for causi ering alterzatives to mitigate
radioclogical satety .mpac.s I think that we s“culd exercise
ehis autherizy explicitly in the rule, presumably in Section
60.21.

2. The rule states that the Commission Zful cxpec.s DCE to
submit a wider :angc ¢f alternatives than the ainl num
suggested in tno rule. Additionally, USGS states that in

situ testing will be necessary at four to five si'cs and

notes what resources will not be wasted since, I character-
suitable, it can be reserved for

DUPLICATE DOCUMENT sr the first repesitory. TR

= te characterization De undertaken
Fntire document previous hree geclogic environments, Snless

entered into system under: ement 1S grantec by tae Coamission.
s wou.d permic us ané DO to meet
ANO 8[@/;?@ 4;@ pesitory sites two and three
ete characterization of f{urther
Ro. of pages: f?‘ it essed in OGC's Decemder 10 meme.
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UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHING TON, D. C. 20888

."hnon '

January &, 1981

*rue®

MEMORANDUM FOR: Chairman Ahearne
Comiss foner Gilinsky
Commissioner Hendrie
Commissioner Bradford

FROM: Edward J. Hanrahaéf:

SUBJECT: FINAL RULE - 10 CFR PART 60 “DISPUSAL OF HIGH LEVEL
RADIOACTIVE WASTES IN GEOLOGIC REPQSITORIES - LICENSING
PROCEDURES"

Staff has reguested approval of publication of the final rule as part of

10 CFR Part 60, "Disposal of High Level Radioactive Wastes in Geologic
Repositories” dealing with licensing procedures. [ believe that certain
proceduri] aspects of the final rule deserve further Commission consideration.

The briefings have highlighted the informal ia.eractions between NRC and
DUE staff at various points in the decision-making process related to
the licensing of DOE facilities. Among the prominent points of contact
will be the resolution of outstanding differences between NRC and DOE
guring the site characterization review process prior to 2 hearing on
construction authorization - in a manner similar to NRC - applicant
interaction prior to a CP hearing during the reactor licensing procr--

This close but informal NRC involvement is an outgrowth of 2 decision
made a year ago in SECY-79-580 to enable NRC to review and influence
DOE's exploration and testing program at as early a stage as possible.
At the time, the Commission considered severa! alternatives providing
for preliminary licensing decisions of a formal nature prior to exploration
and testing by DOE, and decided in favor of early and informal extensive
NRC staff involvement in DOE's site characterization process. Staff
acknowledged disadvantages in informal vs. formal interaction such as:

the potential commitment of money prior to a licensing decision, potential
for delay of the repository development schedule, the absence of NRC

formal authority over DOE's site characterization activities, and

possible criticism of NRC for denying the states and the public effective
participation in a formal licensing process at the site characterization
st~ge. On balance, staff believed that the alternative selected would

DUPLICATE DOCUMENT

Contact:
Joan Aron, OPE Entire document previously
63-43302 Y entered intoc system under:

» 4 Anoai@/ﬁ@“@i
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A i __ No. of pages:




UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20855

Janvary €, 1581

MEMORANDUM FOR: Chairman Ahearze
Commissioner Gilinsky
Commissioner Eendrie
Comnissicner Bracdfo:zi

FRUM: 55 Leonaréd Bickwit, Jr.
General :fjg,ni
SUBJECT: SECY-80-74 = LANGIAGE CHAMGES FOR PART
: €0 DEALING WITE _UMMON DEFENSE AND SECURITY
. ~ MATTERS

Set forth below are 4raft language changes recuestes by the
Commission for the Part €0 £final rulemaking that would address
0GC concerns regarding NRC deference to DOE on common defense and
security natters. The draft languace changes are based on the
approach adopted by NRC in dealing with FEMA on emergency planms.
T™he changes are o the original text of SECY-80-474.

1. Rule preardle, page 15 of Enclosure A: Replace boticn
paragragh with the following:

*The Commissicn has declined to modify the common

defense and security finding vhich cne commenter
characterized tc be 'so vague as to be of n0 conseguence.'
The proposed ‘inimicality' findings, §§ €0.31(b) and
60.41(c), zeflect the legal standards set forth in the
Atoaic Epergy Act, iz perticular Secticn S57c¢(2) therect.
@ concerns here related gensrally to proteccion of
classified informaticn and materials, protoction

against loss or diversicn ¢f nuclear waste  (terials

fzonm the repositery, and protection against repdiclogical
sabotage at the rTepcsitory. Detailed regulaticns

azpeas iz other parts of this chapter on protectiom of
classified matters 222 no further special provisions
azpear to be reguired for Part 60. See 1. CFR Part 2,
subpart I, Paxt 25, Part 95. Radiaticr hazardis associated
with high level radicactive wastes nmale tiem izherently
gnattractive 2s 2 target for diversion, and therelore

COFTACT:
Marty G. Malsch, OGC
§34-1465

-
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no detailed provisions appear to De warTanted at this

tine for protecticn against loss or <diversiocn. The

rule has been amended to reguizre DOI 10 fescride the
elunents of its plan to protect against sadotage.

Eowever, DCE, 2s a Federal agency cperating under the
Atcmic Erergy Act, has its own cblligation to promote

the common defense and security. Indeed DCE is revponsille
under the Atomic Energy Act for protection of materials
and facilities far more sensitive from 2 safeguards
standpoint than nuclear wvaste materials. Thersfcre the

© rule prrvides that a DOE certificaticn that its repository

2.

3.

OPE
SECY
EDO
LD
nMSS

operaticns area safeguards are egual o those at comparable
DOE surface facilities shall constitu:e a rebuttable
presumption on the guestion of inimicality to the

conmen defense and security.

Rule ‘octicn 60.21(b)(3), pege 43 cf Enclosure A: Add
the following at the eand of paragrar< (2).

*A description of the physical securiuy plax for protection
acainst radiclogical sabotage. Since t.: vadiation
hazards associated with high level westes mane them
irherently unattractive as 2 target for theft cor diversion,
no detailed information need be submitted on protection
against theft or diverison.”

Rule section 60.31(b) and 60.41(c), pages 50 and 52 of
Enclosure A: Add the feollowing at the end of the
current text:

*A DOE certification that it will provide at the geoclogic
repository operstions s=rez soch safeguards as it reguires
2t comparable DOE surface facilities to promote the
common defense and security will constitute a rebuttable
presumption of non-inimicality to the common defense

and security.”
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Department of Energy - St
Washington, D.C. 20585 - < I3

Bonora®le Johs F. Ahearne

Chairman

J. §. Nuclear Regulatory Commissino
Wasbington, D. C. 20555

Dear ¥r. Chairman:

™his 48 to confire the discussions Detween Sheldion Mevers and Colis Beath cf
zy staff and Willism Dircks of the Commissios 22é members of his stafl
regariing Departmest concerts with the propesed regulations goverting the
disposal of nigh-level radipactive vastie (10 CFR Part 60).

As discussed during the meetinc. the Departmect does not believe that the fizal
version of the proposed regulatiocns and the analysis >y the Commission staff

of comments received on the draft regulations have adeguately addressed
concerss raised by the Department in the lctter of March 3, 198C, fro=

Sheldos Mevess to Mr. Samuel Chilk.

Iz previous comments, the Departmest reguested that the proposed regulations be
amended so &8 not to be incomsistent with the Department’s responsibilities for
site izvestigations, comsultaticn and copcurrexce vith the States and determization
of suitable sites. The Departmest still believes that the Part 60 being offered
for Commission affirmation still reflects such Incousistency by attempting

+o extend the Commission’s autherity ipte the comduct of the Departmexnt’s
resesrch and development programs. For example, sectiom 60.11 contaizs &

broad, comtimuing reguirement for the Departmert IO repor: semi-annually o

the Director, Office of Nuclear Materials Safety and Safeguards, ot the
Department s site characterization progrEm and provides for the Directer’s
contizuing critigue cf the Departmert’s program. e belleve that such sctioz

is uowerranted and beyond the intent of Congress iz ecacting secticn 202 of

the Esergy Reorgmanizaticn Act of 1874,

During the discussions belveen our &1 2%s, we alsc pointed out the potestial
for redun”sst interactions with State and local officials asd the gemeral
public. PFor example, the Department intends to bhold public meetizgs Iz a3
affected State and in the wicizirty of sor site proposed for detalled site
evaluation prior to submittinzg the Size Charscteriz: tics Report to the
Commigsion. The Department, of course, &lsc vill have had & continuing
relationship with Sftate and local pfficials. Therefore, we are of the
opizion, and we velieve the Commission stafl nas agreed, that it woull de
{neppropriate %o hold sdédirional hearizgs ot the fite Characterizatiss
Report.
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zaLl¥, wve delieve that the pariicipazls
nformaticr zeed not bde duplicated in & & -+
sformation alread® appears in other Departmezt o0
o the public.

1

-
-
-

the seeting agrTeed that reguired
ion Repozt 4if suchk
-

b3
.
-
-
4
-
.«
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Iz adéditior to these points of coscerz discussed at the eellng, Ve belleve
some add<rioccal Departmen: comcerns should alsc be accressed In the regulations.

¥e Selieve Par:t A0 should be clarified in waricus parts o Temdve TV implicatios
that the Commission requires information on specific Vas'e Cirzams ézom tha
Departmest’s individual facilities, or Tegquiles ‘ovolvesent iz the Departmext’s
suclear weapons, materials production, Lnterin malsgement of defesse nuclesr
vaste, and research snd development scuivities. The Department s cupceznad chat
some portions of these regulstions may exceel Ihe Commissiaz’s statutory
authority whicsh im this case is section 20I(3) azd (&) ¢f the Inergy
Reorgaziaticn of 1§74

Vithisz these prisciples, the Departmest recoguiies the Commissioz"s seed o
tave knovliedge of the waste forms to De explaced It 2 i1icensed Teporiteory axnd,
therefore, will costizue to share with the Commission staffl the resulss cof
spplicable research end development on radicactive vaste forz and packagisng
development.

We reguest that the Commission accommodate the Departmest s views oz the above
sutlized problems prior to issuing & fizal rule.
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