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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

 
In the Matter of         ) 
           ) 
POWERTECH (USA) INC.,             ) Docket No. 40-9075-MLA 
           ) ASLBP No. 10-898-02-MLA-BD01 
(Dewey-Burdock In Situ Uranium Recovery      ) 
Facility)          ) 
 

Oglala Sioux Tribe’s Motion to Strike 

In accordance with 10 C.F.R. § 2.337 and this Board’s Order of May 2, 2019, Intervenor 

Oglala Sioux Tribe (“OST” or “Tribe”) hereby submits this Motion to Strike.  

INTRODUCTION AND SUMMARY 

The Board has scheduled a hearing in this proceeding based on NRC Staff’s latest 

attempt to resolve Contention 1A despite NRC Staff’s concession that it has not complied with 

the Board’s ruling in LBP-15-16 regarding failure to provide a competent analysis of impacts to 

Lakota cultural resources and mitigation as required by the National Environmental Policy Act 

(NEPA).  In the pre-hearing submittals regarding this NEPA-based contention, NRC Staff has 

filed an Initial Statement of Position and Testimony as well as a Reply Statement of Position and 

Reply Testimony that purport to support NRC Staff’s request for findings of fact excusing NEPA 

compliance that the NRC Staff believes would allow Contention 1A be resolved in its favor, 

including argument and analysis purporting to demonstrate compliance with 40 C.F.R. § 

1502.22.  However, portions of the testimony as well as exhibits submitted by NRC Staff include 

additional analysis and information neither found within the FSEIS itself nor in documents 

referenced or discussed in the FSEIS.  Without a Supplemental Environmental Impact Statement 
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for the Board to review and consider in an adjudicatory setting, all the NRC Staff submissions 

should be excluded as outside the NEPA procedures that govern this NRC licensing proceeding.  

As explained below, under NEPA and relevant caselaw, a final NEPA document may not 

be supplemented or rehabilitated by information, testimony, or other evidence not included in the 

FSEIS itself.  Further, 40 C.F.R. § 1502.22 specifically requires all information related to 

compliance with this section to be contained in an EIS.  As a result, this testimony and argument 

is beyond the scope of NEPA and should be excluded from this proceeding. 

Further, NRC Staff’s witnesses have submitted testimony attempting to characterize 

negotiations between representatives of the Oglala Sioux Tribe and NRC Staff.  These 

characterization of negotiations are contrary to Federal Rule of Evidence 408 and should not be 

allowed as part of the hearing.   

Lastly, the report submitted by NRC Staff prepared by NRC Staff contractor Paul 

Nickens lacks sufficient reliability to be considered by the Board. 

ARGUMENT 

At an evidentiary hearing, “only relevant, material, and reliable evidence which is not 

unduly repetitious will be admitted. Immaterial or irrelevant parts of an admissible document 

will be segregated and excluded so far as is practicable.” 10 C.F.R. § 2.337(a). It is within a 

presiding officer’s power to strike evidence, on motion or on his own initiative, which is 

irrelevant, immaterial, unreliable, duplicative or cumulative.  10 C.F.R. § 2.319(d)–(e).  A Board 

“normally has considerable discretion in making evidentiary rulings.”  Duke Energy Corp. 

(Catawba Nuclear Station, Units 1 and 2), CLI-04-21, 60 NRC 21, 27 (2004).  A motion to strike 

is the appropriate mechanism for seeking the removal of information that is “irrelevant,” or in an 

affidavit that contain technical arguments based on questionable competence. Private Fuel 
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Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-05-20, 62 NRC 187, 228 

(2003). 

NRC Staff’s Attempts to Rehabilitate its NEPA Analysis Should be Stricken 

NRC Staff’s attempt to rehabilitate its FSEIS through post-hoc written testimony of 

witnesses and legal argument should be struck by this Board.  NEPA regulations and caselaw 

make clear that information provided after a NEPA document is finalized and outside of the 

NEPA process cannot be used to fix problems with the NEPA process itself.  This is particularly 

true for matters addressing any purported compliance with 40 C.F.R. § 1502.22.  

 NEPA requires that cultural impact reviews, mitigation measures, and other such 

requirements be completed in a NEPA document and finalized and publicly circulated for public 

comment at the time of the publication of, or in, the Final SEIS.  Otherwise, the public has no 

ability to review these critical components within the context of the NEPA process – rather, only 

after it is completed.   Village of False Pass v. Watt, 565 F. Supp. 1123, 1141 (D. Alaska 1983), 

aff’d sub nom Village of False Pass v. Clark, 735 F.2d 605 (9th Cir. 1984) (“The adequacy of the 

environmental impact statement itself is to be judged solely by the information contained in that 

document.  Documents not incorporated in the environmental impact statement by reference or 

contained in a supplemental environmental impact statement cannot be used to bolster an 

inadequate discussion in the environmental impact statement.”); Dubois v. U.S. Dept. of 

Agriculture, 102F.3d1273, 1287 (1stCir. 1996), cert. denied sub nom. Loon Mountain Recreation 

Corp. v. Dubois, 117S. Ct.2510 (1997)(“Even the existence of supportive studies and 

memoranda contained in the administrative record but not incorporated in the EIS cannot ‘bring 

into compliance with NEPA an EIS that by itself is inadequate.’ . . . Because of the importance 

of NEPA's procedural and informational aspects, if the agency fails to properly circulate the 



4 
 

required issues for review by interested parties, then the EIS is insufficient even if the agency's 

actual decision was informed and well-reasoned.”) (citations omitted); Grazing Fields Farm v. 

Goldschmidt, 626 F.2d 1068, 1072 (1st Cir.1980) (even the existence of supportive studies and 

memoranda contained in the administrative record but not incorporated in the EIS cannot “bring 

into compliance with NEPA an EIS that by itself is inadequate.”); Massachusetts v. Watt, 716 

F.2d 946, 951 (1st Cir. 1983) (“[U]nless a document has been publicly circulated and available 

for public comment, it does not satisfy NEPA’s EIS requirements.”);  South Fork Band Council 

v. BLM, 588 F.3d 718, 726 (9th Cir. 2009)(“A non-NEPA document -- let alone one prepared 

and adopted by a state government -- cannot satisfy a federal agency’s obligations under 

NEPA.”).  Similarly, 40 C.F.R. § 1502.22 expressly requires that “the agency shall include 

within the environmental impact statement” all of the information and analysis attempting to 

demonstrate compliance with this section. Id. (emphasis supplied). 

  Federal caselaw confirms that taking evidence in an administrative adjudicatory hearing 

is not a NEPA procedure capable of supplementing, amending, or rehabilitating a NEPA process 

that is otherwise insufficient.  See Sierra Club v. Hodel, 848 F.2d 1068, 1094 (10th Cir. 1988) 

citing 40 C.F.R. §§ 1503.1(a)(4), 1506.6, overruled in part on other grounds, Los Ranchos de 

Albuquerque v. Marsh, 956 F.2d 970 (10th Cir. 1992).  This is consistent with NEPA regulations 

that specify what is an “environmental document” for purposes of satisfying NEPA, which 

includes only those documents specified in 40 C.F.R. § 1508.9 (environmental assessment), § 

1508.11 (environmental impact statement), § 1508.13 (finding of no significant impact), and § 

1508.22 (notice of intent).  40 C.F.R. § 1508.10.  NRC regulations contain a similar definition of 

“environmental document’ as the CEQ regulations and confirm that supplements are included in 

that definition. 10 C.F.R § 51.14 (“Environmental document includes an environmental 
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assessment, an environmental impact statement, a finding of no significant impact, an 

environmental report and any supplements to or comments upon those documents, and a notice of 

intent.”)(emphasis supplied). 

NRC regulations make some reference to testimony regarding a NEPA document, 

particularly a FSEIS, at 10 C.F.R. § 51.104.  That regulation states, in relevant part: 

(2) Any party to the proceeding may take a position and offer evidence on the aspects of 
the proposed action within the scope of NEPA and this subpart in accordance with the 
provisions of part 2 of this chapter applicable to that proceeding or in accordance with the 
terms of the notice of hearing. 
 

10 C.F.R. § 51.104.  This language thus specifically restricts any testimony to that “within the 

scope of NEPA.”  As discussed above, documents, testimony, or other information not analyzed 

or incorporated into the FSEIS by reference are not “within the scope of NEPA.”  See also 72 

Fed.Reg. 57416, 57435 (Oct. 9, 2007)(confirming that under 10 C.F.R. § 51.104, “a party may 

only take a position and offer evidence on the aspects of the proposed action within the scope of 

NEPA and this subpart which are within the scope of that party’s admitted contention.”).   

In this case, NRC Staff’s witnesses provided testimony outside the scope of the NEPA 

documents at issue in this case and in reliance on documents outside the scope of the NEPA 

analysis.  With respect to the FSEIS cultural resources impact review, examples include:  Exhibit 

NRC-176 at A.26 (referencing Exhibit NRC-214, Proposed Draft Cultural Resources Site Survey 

Methodology), A.54 (referencing Exhibit NRC-196, Nickens survey Report and Exhibit NRC-

224, “Compilation and Evaluation of Existing Information for the National Environmental Policy 

Act Review of Lakota Historic, Cultural, and Religious Resources for the Dewey-Burdock In 

Situ Uranium Recovery Project, Fall River and Custer Counties, South Dakota”), A.55 

(referencing Exhibits NRC-196 and NRC-224); Exhibit NRC-225 at A.6 (referencing NRC 

Exhibit NRC-214, Proposed Draft Cultural Resources Site Survey Methodology).  This 
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testimony and the underlying NRC Staff exhibits should be stricken as outside the scope of 

NEPA and not considered by the Board as a basis to review NRC Staff’s NEPA compliance.  

NRC Staff’s Evidence Attempting to Characterize Negotiations Between the Tribe and 
NRC Staff Should be Excluded 
 
Nuclear Regulatory Commission precedent confirms that the reconstruction of series of 

meetings involving litigation discussions between the parties and their attorneys attempting to 

reach a compromise is inadmissible and should be either stricken from the record, or disregarded. 

In re Chaisson, 80 N.R.C. 125, 2014 NRC LEXIS 28 at FN 10 (N.R.C. September 8, 2014) 

(declining “to rehash who said what to whom during the “attempts to reach compromise.”) citing 

F.R.E. 408.  NRC precedent allows that the “parties may present evidence whether [a document] 

accurately reflects the result of the mediation.” Id.   

 The result of the parties ‘efforts is not disputed.  The Board-mediated efforts to reach 

compromise on a cultural resource methodology were unsuccessful, an agreement was not 

reached on the methodology, and NRC Staff never finalized any methodology.  NRC- at A.25 

(Ms. Diaz-Toro testimony that in June 2018 “the Tribe and Staff had not yet reached agreement 

on the methodology to be used”); Id at Q.42 (Ms. Diaz- Toro testimony that in March 2019, “the 

NRC Staff determined that fundamental disagreements regarding the scope of the site survey 

methodology remained.”) OST-042 at ¶¶ 66 - 70 (Kyle White testimony confirming the Tribe 

never entered into any formal agreements during the attempts to reach compromise).  NRC 

precedent precludes the Board entangling itself beyond confirming the lack of agreement on 

methodology by establishing that “neither party will be allowed to present evidence concerning 

the back and forth communications that the parties exchanged during the mediation process.” In 

re Chaisson, 80 N.R.C. 125, 2014 NRC LEXIS 28 at FN 10 (N.R.C. September 8, 2014) at FN 

10. 
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 Over the course of five years, the Tribe participated in good-faith discussions and the 

Board went beyond its normal adjudicatory role to mediate discussions with NRC Staff, 

Powertech, and Consolidated Intervenor to see if a mutually acceptable cultural resource analysis 

could be identified and implemented.  See April 29, 2019 Board Order (“Although a licensing 

board can identify a deficiency in the NRC Staff’s NEPA analysis that requires correction, it 

generally cannot direct the NRC Staff on a particular approach to rectify that deficiency.”).  

Based on NRC Staff’s alignment with arbitrary time and cost limitations, it became obvious to 

the Tribe that the chances of the Board mediating a successful compromise were slim.  The 

Tribe’s concerns were repeatedly made known to NRC Staff and the Board.  See Oglala Sioux 

Tribe Opening Statement of Position at 8-16 (recounting the Tribe’s repeated statements 

pertaining to concerns regarding NRC Staff’s cost and timeline proposals).  However, despite the 

adversarial posture and the slim chance of success, the Tribe engaged the good faith efforts to 

seek a compromise and spent significant resources on tasks that should have been carried out by 

NRC Staff or their qualified contractors.  OST-042 at ¶22, 46 (Tribe hired contractor during June 

2018 efforts); see also, Id at ¶ 45- 73 (describing efforts to reach compromise).  

 Ultimately, and somewhat predictably, NRC Staff maintained its close alliance with 

Powertech’s expressed concerns about cost and timing and the Board’s best efforts never 

resulted in an agreement and NRC Staff never actually prepared a cultural resource survey 

methodology.  NRC Staff does not identify any other attempts outside the Board-driven 

discussions to address the deficiencies identified by the Board and Commission.  Importantly, 

NRC Staff, but not the Tribe, misconstrued the role of the Board and constrained its actions to 

comply with “the direction in the Board’s orders, which have continued to narrow the focus of 

negotiations in an effort to reach resolution.” NRC Staff Reply Testimony, Ex. NRC-225 At 8.   
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 NRC Staff effectively misconstrues the Board’s role as providing informal interlocutory 

rulings during the attempts to reach compromise.  As NRC Staff has stated, “[i]n a contested 

hearing, the Board’s jurisdiction is limited to making findings of fact and conclusions of law on 

matters put into controversy by the parties.” NRC Staff’s Petition For Review of LBP-15-16 at 

15 (ML15146A499) (alleging that the Board improperly “prescribed a process for the staff to 

resolve those deficiencies” citing Philadelphia Elec. Co. (Limerick Generating Station, Units 1 

& 2), ALAB-830, 23 NRC 59, 60 & n.1 (1986)).  The Board certainly expanded its role into 

mediator.  However, it has remained clear throughout the proceedings that “the NRC Staff was 

‘free to select whatever course of action it deems appropriate to address the deficiencies . . . 

including, but not limited to further government-to government consultation.” LBP-17-09 

(October 19 Order) at 7 quoting CLI-16-20, 84 NRC at 251.  

  Now that the attempts at compromise have been abandoned, NRC Staff relies heavily on 

cherry-picked statements from emails, letters, Board transcripts, and incomplete meeting records 

to place blame on the Tribe for NRC Staff’s refusal to conduct any NEPA-based cultural 

resource inquiries to remedy the NEPA violations.  NRC precedent, consistent with federal rules 

of evidence, prevents adjudicatory panels such as the Board from wading into the who said what 

to whom during litigation-based discussions between the parties and their attorneys attempting to 

reach a compromise.    

 The following exhibits and testimony rely on statements made by the parties in an effort 

to use the March 2018 Approach as a means to identify a compromise on how the NRC Staff 

would carry out its cultural resource duties, are inadmissible. In re Chaisson, 80 N.R.C. 125, 

2014 NRC LEXIS 28,(N.R.C. September 8, 2014) (declining “to rehash who said what to whom 

during the “attempts to reach compromise.”) citing F.R.E. 408. Each exhibit should be either 
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stricken from the record, or disregarded in the Board’s inquiry into whether NRC Staff has 

satisfied its NEPA duties. 

• NRC Staff Prefilled Direct Testimony, Ex. NRC-176 at Q.4, Q-14, Q-19 -26, Q-30- 

32, Q-34, Q40- 46, Q49-52. 

• Meeting summaries, letters,  NRC-186 - 195; NRC-197-198; NRC-200 - 205; NRC-

207 - 213; NRC-215 - 220. 

• NRC Staff Reply Testimony, Ex. NRC-225 at Q-7 -8, Q-10. 

The emails, letters, testimony, and transcript and are not admissible evidence for the Board to 

consider in determining whether or not NRC has satisfied its NEPA duties based on previous 

Board and Commission orders established based on adjudication of admissible fact and law. 

LBP-15-16, 81 NRC 618 (2015), aff’d, CLI-16-20, 84 NRC 219 (2016).  

 NRC Staff Evidence Regarding Site Evaluation Lacks Reliability 

 The Tribe moves to strike Exhibit NRC-196, Summary of Tribal Cultural Heritage 

Resources Data Acquired in June 2018 at the Dewey-Burdock In Situ Uranium Recovery Project 

– Fall River and Custer Counties, South Dakota, at 8–9 (July 2018) (ML18211A560).  The 

contractors who conducted these activities have no demonstrated qualifications required to 

prepare the report.  In addition, NRC Staff did not put the contractor forward for cross-

examination.  Lastly, there has not been disclosure nor opportunity to comment on this 

information within the NEPA process.  

 At the time NRC Staff were purportedly engaging in good faith efforts and discussions in 

the Tribe’s Pine Ridge Offices in June of 2018 to create a methodology to carry out a site survey 

and cultural resource analysis, an NRC Staff archeological contractor (Paul Nickens) with no 

cultural resource qualifications, and two University of Arizona undergraduate interns 
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(Christopher M. Johnson, Christopher E. Sittler) carried out an ad hoc site visit to obtain 

coordinates for the sites identified in the 2013 survey, to investigate destruction of a Bald Eagle 

nest, and for other purposes.  The site visit was carried out without the benefit of any verified 

methodology to guide the effort.  With respect to the bald eagles, the contractors conducting the 

site survey have no demonstrated expertise or experience in biological sciences that would 

enable them to make any determinations as to whether the site was inhabited by any wildlife, 

including bald eagles – especially based on a partial one-day visit. 

 The visit was conducted without input or knowledge of the Tribe and without the benefit 

of persons with cultural resource or biological qualifications.    

Additionally, during the first week of the June 2018 site survey effort, as the Staff met 
with the Oglala Sioux Tribe at the Tribe’s request to discuss a site survey methodology, 
the Staff’s contractor revisited previously identified tribal sites to precisely identify the 
tribal site coordinates and document basic descriptive information about them. The 
Staff’s contractor also confirmed the presence of a bald eagle’s nest on the Dewey-
Burdock site and recorded photographs of viewsheds from the Dewey-Burdock site to 
confirm that no known place of cultural or religious significance to the Tribes lying 
beyond the license area boundaries could be seen from within the Dewey-Burdock site. 
These observations were documented in an additional report from the Staff’s contractor 
to the Staff.  

 
NRC Staff Initial Statement of Position at 64 citing Ex. NRC-196 (footnotes omitted).   

 The testimony and argument that relies on Ex. NRC-196, and the exhibit itself have not 

been subjected to NEPA and were not based on any verified methodology.  If considered at all, 

the document should only be considered as one of many acts that establish NRC Staff did not 

approach its NEPA duties or its negotiations with the Tribe in good faith, and that the Tribe was 

justified in its cautious approach to the Board-mediated negotiations that ultimately failed to 

produce a cultural resource survey methodology or analysis.  NRC Staff Pre-filed Direct 

Testimony cites the Nickens document (Exhibit NRC-196) at A.22 and A.54. 
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CONCLUSION 

 For the foregoing reasons, the Board should strike testimony submitted by NRC Staff that 

purport to supplement or provide information not contained in the FSEIS, NRC Staff testimony 

that attempts to characterize negotiations between the parties as contemplated by F.R.E. 408, as 

well as testimony and evidence pertaining to the Nickens site survey report as it lacks sufficient 

reliability. 

 
Respectfully Submitted, 

 
      /s/ Jeffrey C. Parsons 
 
      Jeffrey C. Parsons 
      Western Mining Action Project 
      P.O. Box 349 
      Lyons, CO 80540 
      303-823-5732   
      Fax 303-823-5732 
      wmap@igc.org 
 

Travis E. Stills 
Energy and Conservation Law 
Managing Attorney 
Energy Minerals Law Center  
1911 Main Avenue, Suite 238  
Durango, Colorado 81301  
stills@frontier.net  
phone:(970)375-9231  
fax:  (970)382-0316   
 

      Attorneys for Oglala Sioux Tribe 
 
Dated at Lyons, Colorado 
this 2nd day of August, 2019 
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CERTIFICATE OF SERVICE  

 

 I hereby certify that copies of the foregoing Motion to Strike in the captioned proceeding were 
served via the Electronic Information Exchange (“EIE”) on the 2nd day of August 2019, and via email to 
those parties for which the Board has approved service via email, which to the best of my knowledge 
resulted in transmittal of same to those on the EIE Service List for the captioned proceeding. 

 

  

       /s/ signed electronically by________ 

       Jeffrey C. Parsons 
       Western Mining Action Project 
       P.O. Box 349 
       Lyons, CO 80540 
       303-823-5732   
       Fax 303-823-5732 
       wmap@igc.org  
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