UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Be.ore the Atomic Safety and Licensing Board

In the Matter of )
HOUSTON LIGHTING AND POWER )
COMPANY, et al. (South Texas) Docket Nos. 50-498A
Project, Unit Nos. 1 and 2) ) 50-499A

)

TEXAS UTILITIES GENERATING )
COMPANY, et al. (Comanche ) Docket Nos. 50-445A
Peak Steam Electric Station,) 50-446A

Unit Nos. 1 and 2) )

DEPARTMENT OF JUSTICE'S RESPONSE TO HOUSTON LIGHTING &
POWER COMPANY JANUARY 3, 1980 REQUEST FOR CONFERENCE CALL

The Department of Justice ("Department") has no objection
to Houston Lighting & Power Company's ("HL&P") request for a
conference call to discuss any issue in these proceedings. The
Department, however, strongly objects to HL&P's unfounded
allegations to support this request. 1/

First, HL&P now claims it has been denied the "basic
antitrust contentions" and "specific nature of its (the
Department's) theory of violation of or inconsistency with the
antitrust laws". The Department's specific antitrust claims
were revealed to HL&P almost three years ago in the Department's

January 25, 1977, advice letter. 2/

1/ All the Department's pleadings on this issue were appropriately
filed. 1ts December 14, 1979 Motion was filed pursuant to
§2.740(b) and its December 26, 1979 Response was filed pursuant

to a telephone call from Chairman Miller's secretary to Susan
Cyphert on December 21, 1979.

2/ Exhibit A
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Second, the Department has repeatedly stated it is working
on and will provide HL&P with a supplemental response to HL&P's
First Set of Interrogatories by February 1, 1980. Much of this
response will deal with the Department's economic analysis of
this proceeding to date. 1/ The Department is not aware of
any requirement that the Department present economic testimony
to the Licensing Board. The Department has, however, engaged
pr. Gordon T. C. Taylor to analyze the markets in this case and
review discovery so that he may be able to testify about the
effect on competition in the markets he determines to be
relevant. HL&P's argument that Dr. Taylor must ncw commit
himeelt to conclusions about these matters is analogous to a
critic being asked to review a film after only seeing a preview.
The Department anticipates that Dr. Taylor will have the
substantial portion of his analysis and review of tihe evidence
completed by the time he is aeposed again in Harch. uL&P has
had discovery of the work he completed as of the date of his
deposition in October., To the extent that he has completed any
additional work which is responsive to HL&P's First Set ot’
Interrogatories, the Department will reveal this in our updated

response on February 1, 1980.

1/ This work, however, has been increasingly hampered by the
need to respond to liL&P's motions.Tne modest extension requested
by the Department is reasonable in view ot the ongoing

depos ition schedule (Lxhibit B) and should be granted.
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Finally, the Department is amazed by HL&P's claim that it
has somehow been aenied discovery which would prejuaice it at
trial. HL&P has had tne same opportunity to conduct discovery
in this case as have all the other parties, however ir it
pelieves it will need additional time to conduct discovery aftter
the enu ot February it should so move the Board. 1/

The Department urges the Board to deny lL&P's November 30,
1979 Hotion regarding its First bet of Interrogatories and grant
the short extension of time reguested by the Department to proviae
supplemental respcnses to HL&P's First Set of Interrcgatories
and to answer HL&P's Tnird Set of Interrogatories,

Respectfully submitted,

ltsam Crasen Z’W
///Shban Braaden Cyphert

Nancy Lugus i
washington, D. C. Attorneys
January 4, 198U Energy Section

U.5. Department of Justice
(202-724-60607)

1/ HBL&P states in its Response tc the Department's Request for
an Lxtension of Time to February 1, 1980 to Answer HL&P's Third
sot ot Interrogatories, tiled on December 18, 1979 and due on
January 2, 1980, that this will be toc late "to permit Houston
to ettectively conduct turther discovery...".
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UNITED STATES

OF AMERICA

NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board

In the Matter of
HOUSTON LIGHTING AND POWER
CO., et al.(South Texas
Project, Units 1 and 2)

TEXAS UTILITIES GENERATING
COMPANY (Comanche Peak
Steam Electric Station,
Units 1 and 2)

B S — ' — S St S St

Docket Nos. 50-4928A
50-499A

Docket Nos. 50-445A
50-446A

CERTIFICATE OF SERVICE

1 hereby certify that service of the foregoing Department

of Justice Response to Housten Lighting & Power Company January 3,

1980 Request for Conference Call has been made on the following
parties listed hereto this 4th day of January 1980, by depositing
copies thereof in the United States mail, first class, postage

prepaid.

Ma-shall E. Miller, Esquire
Chairman

Atomic Safety & Licensing Board
Panel

U.S. Nuclear Regulatory
Commission

Washington, D. C. 20555

Michael L. Glaser, Esquire

1150 17th Street, N.W.

washington, D. C. 20036

Sheldon J. wolfe, Esquire

Atomic Safety & Licensing Board
Panel

U.S. Nuclear Regulatory
Commission

Washington, D. C. 20555

Samuel J. Chilk, Secretary

Office of the Secretary of the
Commission

U.S. Nuclear Regulatory
Commission

washington, D. C. 20555

Alan S. Rosenthal, Esquire
Chairman

Michael C. Farrar, Esquire

Richard S. Salzman, Esquire

Atomic Safety and Licensing
Appeal Board Panel

U.S. Nuclear Regulatory
Commission

washington, D. C. 20555

Jerome E. Sharfman, Esquire

U.S. Nuclear Regulatory
Commission

washington, D. C. 20555

Chase R. Stephens, Secretary

Docketing and Service Branch

U.S. Nuclear Regqulatory
Commission

washington, D. C. 20055

Jerome Saltzman

Chief, Antitrust and
Indemnity Group

U.S. Nuclear Regulatory
Commission

washington, D. C. 20555
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Mr. William C. Price
Cantral Power & Light Co.
P. 0. Box 2121

Corpus Christi, Texas 78403

G. K. Spruce, General Manager

City Public Service Board

P.CC. Box 1771

San Antonio, Texas 78203

Perry G. Brittain

President

Texas Uti.ities Generating
Company

2001 Bryan Tcwer

Dallas, Texas 75201

R.L. Hancock, Director
City of Austin Electric
Utility Department
P. 0. Box 1088

Austin, Texas 78767

G. W. Oprea, Jr.

Executive Vice President

Houston Lighting & Power
Company

P. 0. Box 1700

Houston, Texas 77001

Jon C. wood, Esquire

W. Roger Wilson, Esquire

Matthews, Nowlin, Macfarlane
& Barrett

1500 Alamo National Buildiry

San Antonio, Texas 78205

David M. Stahl, Esquire
Isi.2am, Li.acoln & Beale
Suite 701

1050 17th Street, N.W.
wWashington, D. C. 20036

Michael I. Miller, Esquire
James A. Carney, Esquire
Sarah N. Welling, Esquire
Isham, Lincoln & Beale

4200 One First National Plaza
Chicago, Illinois 60603

Roy P. Lessy, Esquire
Michael Blume, Esquire
U.S. Nuclear Regulatory
Commission
washington, D. C. 20555
Jerry L. Harris, Esquire
City Attorney,
Richard C. Balough, Esquire
Assistant City Attorney
City of Austin
P.O. Box 1088
Austin, Texas 78767
Robert C. M~Diarmid, Esquire
Robert A. Jablon, Esquire
Spiegel and McDiarmid
2600 Virginia Avenue, N.W.
washington, D. C. 20036

Dan H. Davidson
City Manager
City of Austin
P. O. Box 1088
Austin, Texas 78767
Don R. Butler, Esqguire
1225 Southwest Tower
Austin, Texas 78701

Joseph Irion Worsham, Esquire
Merlyn D. Sampels, Esquire
Spencer C. Relyea, Esquire
worsham, Forsythe & Sampels
2001 Bryan Tower, Suite 2500
Dallas, Texas 75201

Joseph Knotts, Esquire
Nicholas S. keynolds, Esquire
Debevoise & Liberman

1200 17th Street, N.W.
washinaton, D. C. 20036

Douglas F. John, Esquire

Akin, Gump, Hauer & Feld

1333 New Hampshire Avenue, N.W.
Suite 400

washington, D. C. 20036
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Morgan Hunter, Esquire

McGinnis, Lochridge & Kilgore

5th Floor, Texas State Bank
Building

900 Congress Avenue

Austin, Texas 78701

Jay M. Galt, Esquire

Looney, Nichols, Johnson
& Hayes

219 Couch Drive

Oklahoma City, Oklahoma 73101

Knoland J. Plucknett

Executive Director

Committee on Power for the
Southwest, Inc.

5541 Last Skelly Drive

Tulsa, Oklahoma 74135

John W. Davidson, Esquire

Sawtelle, Goode, Davidson
& Tioilo

1100 San Antonio Savings
Building

San Antonio, Texas 78205

W. S. Robson

General Manager

south Texas Electric
Cooperative, Inc.

Route 6, Building 102

victoria Regional Airport

Victoria, Texas 77901

Robert M. Rader, Esquire
Conner, Moore & Corber

1747 Pennsylvania Ave., N.W.
washington, D.C. 20006

R. Gordon Gooch, Esquire
John P. Mathis, Esquire
Baker & Botts

1701 Pennsylvania Avenue, N.W.
washington, D. C. 20006

Robert Lowenstein, Erquite

J. A. Bouknight, Esquire

william J. Franklin, Lsquire

Lowenstein, Newman, Reils,
Axelrad & Toll

1025 Connecticut Avenue, N.W.

washington, D. C. 20036

E. W. Rarnett, Esquire

Charles G. Thrash, Jr., Esquire

J. Gregory Copeland, Esquire

Theodore F. Weiss, Jr., Esquire

Baker & Botts
3000 One Shell Plaza
Houston, Texas 77002

Kevin B. Pratt, Esguire
Assistant Attorney General
P.O. Box 12548
Capital Station
Austin, Texas 78711
Frederick H. Ritts, Esquire
Law Offices of Northcutt Ely
watergate 600 Building
washington, D.C. 20037

bonald M. Clements, Lsq.

Gulf States Utilities Company
P.0. Box 2951

Beaumont, Texas 77704

Mr. G. Holman King

west Texas Utilities Co.
P, 0. Box 841
Abilene, Texas 79604

W. N. Woolsey, Esquire
Kleberg, Dyer, Redford & Weil
1030 Petro’leum Tower

Corpus Chcisti, Texas 78474

on /5

Susan B. Cypher¥, Attorney
Energy Section

Antitrust Division
Department of Justice
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EXHIBIT A

ilovara K. “hapat, Lsouire

baoecut ive Leaas 2irector

Uod, Lty ioar HBedn atory Copmansion
Wb ion, B G, 20545 '

kRe:  bouston !iabting and Power Company,
seuth Sexar Projece, Units 1 and 2
NEC Docret Moo, S0=4%50 and 50-4%9A

T —— . —— . —

[ AT . L;!ld}‘tu[:

Phie i2 un refereace to your letter of August 3, 1976
in which vou reguest advice as to whether there ate eny
cutlelling crreunstances presented by certaln allcgationy
cow bw Cottral Fower and Light Comneay (CF&L) which wargant
O onbilencL revicw trtue to the filing of an auplication fer
e Ogotebing license Jor the bSouth PTorar dreject,

The Departuent has previously submitted antitrust advice
to your cotaiEsion regarding eptlications lor the South Texad
Project and two olher nucleor puwer plarti wvlanned lor Texacg,
Alients Creck Nucieor Jencratiag Station, Units 1 and 2, WEC
Ducket Hos. H50=4668 and U0-A67A, and Ceomanche Pogk Hleum
Ylecteis Station, Unitu 1 eng 2, RPFC Docket Mos, S5G=d 450 end
50-44CA. We determined tnat the opportuniiy for ownerthi
patticipation in the nuclear units wes Leing puce aevailable
tr interested syaller elevtric utilitivsc in the area and that
sesbeschip in the Vexas Interconnected Systen (TIS8), the
meaium throueh wolch uvtilities in Texas engagen in coordina=-
tion with ore annther to obtain economic and reliadility
beiclits, would likewise not be restricted == and we did not

ind it necescary to recommend antitruct hearings on any of
these apulications. ;

A significent chanae in the operations of electric utili-
tics in Texas has occurred, however, since the Department last
rendered antitrust wdvice concerning the South Texas Project.
Prier to May, 1976, most of the Texas syitens interconnected

.

and coordinated with one awother to their catisfaction in T1S,

pOOR @@\\@\\m |




whae’ van exelusively an inttastale syston; pone of thesc
utilitir . oocrated LPLP[(Wﬂﬂa‘Ct'“i with on electrie utalaty
Outsivde Voexnan #o v Lo e fubiect to the jurisdiction Lf Lthe
Foeurral AR ORI G Lol (VPO ), and interconnection contracte
wilh one sno it wote condiitoned speeifically to {ra«luue
intecatate cunnective, th tne abiscnce of copvlaints fcom .
any Lourc ., the Deperlient had exuresced o view «f to the
legalaly or prentisiy of nis policy. Then, in ilay, 1276,
WO jtaticipal aeronrs of WIS, CPLL und Wert Toxes Utilities
Corprate gin intercltatle conmetcee.  dLaP

( l“;"l, PURE S5+ TES T RN S |
shder - hds SuRdae VRt e HUS systens, octing pursudany to Lhe

\
Contiudiuds woncitionz poLed above, Lo arely onencd their \
vloeelival cunnestaitas with CPal, WUU end othet Toxus tystems
Bhivh wope genneetod with C280 and WTU.  While teconncct Lon
fol “wreaaency™ pugosos without FRC Jurisdiction attaching
et Bl aolingl ¢ o L FBC, Lhe tics aave termaine oLen
atnd Bher Lrnet WIS hes now boon teplaced vy two mutually
vEL ) an e EyuLens,

Centra) Purn: ¢ Liahl has «lleged that this situvation
Pusbtenlowdiy impatrs 1'y ability to mroduce coreetitively

P ACLn Puwied 4vu abso Lthat its participation in the Zoulh
Ponal Prégueee will e jJeotardized, Houlton Lichting end
dowct, 00 Lhe olrer haud, contends that it woted untlatot=
aly, without anticompetlitive purpose, to brecerve its status
& Gft datrustete utility not subjecet to UZC Jurisdiction,
that dte gction will have no ant iconpe ~.u.l » ¢ffect, and that
CPel’s caiticipation in the South Texas ~ujcct will ot Le
(.‘..gl':,-.l' affceted,

We need rot decade the ultimate validity of CP&L's
coatentions or #Lai's responses to concliude that the presen
Ghluantion in Texat == with resttictions on interutility
Cocicication tereltine from the division of the utilitios
tn the state wnile two grouns, oreniced on intrustate end
Interslale ODEr v respectively, with TI2 olimineted az
¢ cobrdinaliag vehicle, ond with questions tuised a5 Lo the
viabglitly of olanined poerticivotion in the nuclcar units ==
Wartails an antitiust hearing., This situation ond the inters
telaiionatap of BLAP und TU in it may als0 recuire reexamina-
Livii 0of lacence wrplications for the Comwanche Pogk and Allens
Creck nacloor nlunts, Wltbougn we undersiaend no Queslions
Pave yet ocuven raiscd with your Cenmission icoerding those
applications, In connection with the Couth Texas Dr oject,
Aovever, the Dowortaent notes that, on Sentember 9., 19’.’0. an
Atonic Salety and Licensina Zoutd qranted Chul's petition to
nleivene and for un antiteust hearing, .
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A hearing to detetmine the antitrust consequonces of this

rituation vould aentronriately explore the extent to which
coordinat ing voportentties ol smaeller citcetrie cvutens in the
arcd, inciuding perticidation in nuclear generation, may Le
forecloved. Of concedn in thig regard chould be rot only the
continued viabitlity of the Scuth Texas Project as ¢ jouint
ventute, bat elso the feasibility of (and limiteticuns on)
gnailer system participation in future nucleor voits princi-
pally louded by HLEP and the TU systems., The sicuation's
inpact an other planned or rogsible joint arrangements would
be televent s wells For exaudle, L appeatrs brozos Zlectric
Power Coonerative mey be foreclosed from icintly constructing
a planned mejor lianite=fucled generating facility with two
olhoer Tenoes eloctric cooperatives (whe aie now opecrating
intersutate a2 a rezuelt of theii interconnections with CPéL)
if Brazcos wiches tu continue to obtain the bencefits of its
cootdinetion with TU. Other issues would include to what
dogree chantdges in the availlebility and price of netural ges
for boiicr fuel nave increased the impertance of nucleur
gencoation und courdination te the smaller Texas systeows and,
ultinately,
cuuply costs and theit ability to compete,

The Department can sec¢ no reason whuy the hearirng chould
not proceed at this time, rather than ewoiting the filing of
the applicetion for un operdting licensc. The substantive
isoucs eppeat cipe for dotermination und the possibility of
licensing del.y
tion of thece itasues now could permit the effected vtilities
toe move f[ocwarc with the pvlanning end development of their
power supply gystens with greater certainty regarding the
GUNRetaticn and cootdinetion options thet will be availeble to
thei == o most desttable tesult, given the prevailing long
Jead times recuired to develop new fecilities and bring them
into service,

Sincerely

5T
[/1//-

DONALD 1. BAKER
’ hssistant Attorney General
Antitruct Division

VIRl ARt 4 AT T TN i %R Ayt & el BT T d ' e

the effceet of the present situetion on their power

» later on would be minimized., Finally, resolu-
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