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DECISION

January 10, 1980 .-

na

(ALAB-574) , ,

.c

This construction permit proceeding involving.(at its

outset) Units 1 and 2 of the proposed Allens Creek Nuclear
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Generating Station was initiated by a notice of hearing is-

sued in late 1973. In September 1975, the applicant advised

the Licensing Board that construction of the facility had
been deferred indefinitely. Almost two years later, in August

1977, the Board was informed that the applicant had decided to

go forward (albeit with only one of the two units) and wished

to have the then dormant licensing proceeding reactivated.

In light of this development, the Licensing Board pub-
lished in May 1978 a " Notice of Intervention Procedures" I!

which, as amended in September 1978, 2/ Provided that nu,

petitions for leave to intervene in the proceeding could be
filed so long as they were founded on contentions "aris[ing]
because of the changes in the proposed plans for the station

and with respect to new evidence or information. that had

not been available prior to" December 9, 1975. 3/ This notice

produced a substantial number of intervention petitions.
Several of them were denied in February 1979 on the ground

jl/ 43 Fed. R'eg. 23666 (May 31, 1978).

j2 / 43 Fed. Reg. 40328 (September 11, 1978).
_

--3/ On that date, we had affirmed a partial initial deci-
sion which had been rendered by the Licensing Board
earlier in 1975 on certain of the issues presented in
the proceeding. See ALAB-301, 2 NRC 853.
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that they did not comply with the restrictions which had

been imposed by the Board; i.e., the contentions stated

therein neither were based upon information that had become

available subsequent to December 1975 nor had arisen from

the proposed changes in plant design associated with the

reduction of the facility from two units to one.

On appellate review, we held the restrictions invalid.
ALAB-535, 9 NRC 377 (1979). See also ALAB-539, 9 NRC 422

(1979); ALAB-544, 9 NRC 630 (1979). This led the Licensing

Board to issue a " Supplementary Notice of Intervention Pro-

cedures". 44 Fed. Reg. 35062 (June 18,, 1979). In it, the

Board authorized the filing of an intervention petition by

any person who had not earlier filed such a petition "be-
cause of the restrictions on permissible conditions con-

tained" in the 1978 notice, as amended._4/ The Board went on_

to require that persons taking advantage of this authoriza-

tion state that the restrictions were in fact the reason for
the failure to have sought intervention in response to that

notice.

On August 6, 1979, the Licensing Board entered an order

in which it scheduled a special prehearing conference on

October 15 for the purpose of considering the numerous inter-

vention petitions filed pursuant to the supplementary notice.

_4/ Hereinafter, the "1978 notices".
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The order went on to direct that the petitioners file their

contentions no later than September 14.

Following the conference, at which the petitioners were

given an opportunity : be heard, E/ the Licensing Board

entered an order on November 19, 1979 in which it granted

some of the intervention petitions and denied others. Among

the petitions denied were, inter alia, those filed by Eugene E.

Mueller, Kathryn Otto, Patricia L. Streilein and Donald D.

Weaver. With respect to each of these petitioners, the Board

ruled that, for one reason or another, there had been non-

compliance with the terms of the supplemental notice or the

August 6 order. Accordingly, the Board decreed, their papers

would be treated as merely requests to make limited appearance

statements.

Now before us are appeals by all four individuals from

the denial of intervention. 5! The appeals are opposed by

both the applicant and the NRC staff.

A. The petitions of both Ms. Streilein and Mr. Weaver

were devoid of any representation as to why they had

~~5/ See, in this connection, ALAB-565, 10 NRC (October 1,

1979).

_6/ Ms. Otto, Ms. Streilein and Mr. Weaver are represented
on the appeal by counsel; Mr. Mueller's appeal has been
prosecuted pro se.
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failed to seek timely intervention in response to the

notice and amended notice issued the prior year. We are

told, however, that, for two independent reasons, the Li-

censing Board erred in denying the petitions on that ground:

(1) the supplementary notice issued in June 1979 improperly

had required petitioners to state affirmatively that they
had not filed a petition in 1978 because of the restrictions
contained in the notices of that year; and (2) in any event,

publication of the supplementary notice in the Federal
Register was insufficient to hold them accountable for know-

ledge of the requirement.

1. We reject summarily the first of these lines of

argument. It is readily apparent upon even the most cursory

analysis that the challenged requirement was imposed in full
conformity with the three opinions 2[ we had rendered in

connection with our invalidation of the restrictions con-
tained in the 1978 notices. 8/

We need not rehearse in detail everything which was

said in those opinions. It suffices to note that we did not

there hold that the 1978 notices were entirely void, with

_7/ ALAB-535, ALAB-539, ALAB-544, supra.

--8/ We have been given insufficient cause to alter any of the
conclusions reached in those opinions.
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the consequence that the issuance of a new notice was mandated.

Rather, we specifically left the Licensing Board free to de-

cide for itself whether any further notice was required in

the interest of insuring that no person had been dissuaded

from filing an intervention petition because of the invalid

restrictions in the 1978 notices.

More particularly, in ALAB-539 we expressed doubt that
the restrictions had " served to discourage potential petitions

(although * * * (they] may have had an effect upon the choice

and development of the contentions which were set forth in the

petitions filed) " . 9 NRC at 427. A short time thereafter,

however, we were confronted with the assertion of one of the

already admitted intervenors to the effect that this doubt was

not justified. Not being in a position to determine ourselves

"where the truth lies on that matter", we concluded in ALAB-544

that the Board below (in conjunction with the applicant and

staff) should decide whether, out of an abundance of caution,

it would be best to provide another opportunity to intervene

to any persons who in fact had not previously sought interven-

tion for the reason that they- could not - satisfy the terms of

the 1978 notices. 9 NRC at 632.

As is evident from the supplementary notice, the Board

decided to give any such persons a fresh chance to intervene.

Having done so, it was entirely appropriate for the Board to
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insist that those endeavoring to avail themselves of the

further intervention opportunity aver explicitly that they

were within the limited class to whom the supplementary

notice was addressed.

2. We find it unnecessary to reach these petitioners'

second point, that publication of the supplementary notice
in the Federal Register is not a sufficient basis for hold-

ing them to an awareness of its terms. To begin with, it

is quite apparent from the fact that they sought interven-
tion in July 1979 that, even though they may not read the

Federal Register, both had learned of the notice from some

other source. Whether or not their informant had disclosed

to them the full text of the notice is of no present moment.

Before filing their petitions on the strength of the notice,

it was their plain duty -- as it is the obligation of any

individual desirous of obtaining entry into an NRC licensing

proceeding on the basis of such a notice -- to make inquiry

into the possible existence of preconditions. From all that

appears, this was not done by either petitioner. Nor can it be

said that it would have been an onerous undertaking. A copy

of the supplementary notice was (as petitioners could easily
have ascertained) routinely furnished to, and available for

inspection in, the local public document room located for
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this facility in the Sealy Public Library in Sealy, Texas.

Ms. Streilein and Mr. Weaver reside, respectively, in

Richmond and Simonton, Texas. All three communities are

situated in the general vicinity of the plant site. See

Final Environmental Statement, p. 2-2.

Beyond that dispositive consideration, at the special

prehearing conference Ms. Streilein's counsel represented

(in her absence) that his client had become aware of the
proceeding in September 1978 but that it was her then im-

pression that she could not intervene in it (Tr. 1227-28).

He went on to indicate that he was not certain whether she
had believed that intervention was foreclosed to everyone

or just to herself (Tr. 1229-30). The Licensing Board

thereupon had directed counsel to "go back and call Ms.

Streilein again and try to get more information, or have

her come in personally and tell us what went on" (Tr. 1230).

But, although counsel was given until 4:00 p.m. the follow-

ing day to comply with this direction, without explanation
Ms. Streilein did not appear and no further information was

forthcoming.

Mr. Weaver likewise did not attend the conference. One

of the other petitioners (a Mrs. Bishop) informed the Board,
however, that she had reached him by telephone in Hawaii
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that morning and had asked him whether he had known of the

1978 notices and been " intimidated" by them (Tr. 1233).

According to Mrs. Bishop, he had given an affirmative

answer (ibid). That was the extent of their conversation;

Mr. Weaver had not told her when he had learned of the 1978

notices or provided an explanation for his failure to have
included such a representation in his intervention petition

(Tr. 1234-35). In the totality of circumstances, the Licensing

Board declined (and we think rightly) to attach any weight to

these hearsay statements (Tr. 1235; November 19 order, p. 5) .

In sum, the record at hand leaves us with the firm con-

viction that these petitioners did little, if anything, to
,

ascertain precisely what was required of them to become a

party to the proceeding and then to discharge their obliga-

tions. This being so, we are totally disinclined to hold that

the Licensing Board was wrong in not excusing their failure

to comply with the easily fulfilled, and manifestly appropri-
ate, requirement which the supplementary notice had imposed.-9/

B. By her own explicit admission, Ms. Otto's failure
to file an intervention petition in response to the 1978

notices was not induced by anything contained therein. In-

stead, as she informed the Licensing Board in a September 13,

9/ In reviewing the ruling below, we of course have con-
fined ourselves to the record before the Licensing--

Board. But that these petitioners now insist that,
in fact, they were dissuaded by the 1978 notices fore-
closes any claim that Federal Register publication
left them unaware of the content of those notices.
See also p. 11, infra.
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1979 letter and at the special prehearing conference (see

Tr. 764-66), her inaction had stemmed from a belief at the

time that Allens Creek was to be either a coal-fired or
10hydroelectric facility- / -- a belief said to have been

fostered by her unawareness of the issuance and publication

of the 1978 notices. She assertedly did not learn of her

error until the Spring of 1979 (Tr. 765).

Here, as in the case of the Streilein and Weaver ap-

peals, there is no occasion to reach the question of the

legal significance of Federal Register publication of

notices pertaining to the opportunity to intervene in a

licensing proceeding. According to Ms. Otto's September 13

letter, she resided in Simonton, Texas, during the period

she was under a misapprehension respecting the type of plant

proposed for the Allens Creek site. As she herself acknowl-

edged in the letter, Simonton is "only a few miles from (that]

site".bb[ In that circumstance, the misapprehension is more

appropriately attributed to a lack of diligent inquiry on her
part than it is to a lack of accessibility of the Federal
Register. Surely, living in the virtual shadow of the proposed

--10/ The September 13 letter made reference only to a coal-
fired plant. The hydroelectric alternative was first
mentioned by Ms. Otto at the conference (Tr. 765).

11/ It appears from the Final Environmental Statement (at
p. 2-2) that the distance is approximately ten miles.

-
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facility, it would not have been at all difficult for her to

seek confirmation from a knowledgeable source of the accuracy

of her assumption that nuclear generation was not involved.

Moreover, the applicant has represented in its brief

to us that articles relating to the filing of intervention

petitions under the 1978 notices appeared in daily newspapers

of general circulation published in nearby Houston. And we

think it not unlikely that, apart from those specific arti-

cles, the proposal to build a nuclear facility in the Houston

area has received considerable media attention ever since it
.

first surfaced.12/-

In a word, then, Ms. Otto's challenge to the denial of

her intervention petition must fail for essentially the same

reasons applicable to Ms. Streilein and Mr. Weaver. We

stress again that, the legal import of Federal Register pub-

lication to one side, persons whose residence is in suffi-

ciently close proximity to a proposed nuclear facility to

give them an interest in that facility's licensing proceed-

ing are duty-bound to take at least some steps to obtain such

readily available information as might be required to protect

their interest in a reasonably timely fashion. Not having

done so, Ms. Otto cannot be heard to complain.

--12/ Needless to say, newspaper articles are a particularly
effective means of informing persons of the institution
and progress of a licensing proceeding involving a pro-
posed reactor in their area.
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C. Mr. Mueller's petition was denied for the entirely

different reason that he had failed to submit his contentions
by September 14, 1979, the deadline prescribed in the Licensing

Board's August 6, 1979 order. (The contentions were filed,

instead, on September 25.) At the October special prehearing

conference, he explained that he had not read the order or

the Commission's Rules of Practice but had relied upon the ad-

vice of "some friends" to the effect that he was entitled to
file his contentions fif teen days prior to the commencement of

the conference (Tr. 757-63).

In the course of granting him leave on December 3, 1979

to file a supplemental brief in support of his appeal, we in-

structed Mr. Mueller to tell us whether he had received the
August 6 order (a copy of which had been served upon him at

the time of its issuance). By way of response, Mr. Mueller

states merely that "[i]n the past I have received a lot of

**correspondence concerning the Allens Creek project * .

Because I have to make a living, with limited resources and

time [I] may have lost [ track'] of the" August 6 order.b2!
~

This explanation will not do. To be sure, there has been

an appreciable quantity of submissions and orders in this case

and, since the date upon which his intervention petition

was filed, Mr. Mueller no doubt has received copies of most

--13/ In view of that response, we are giving effect to the
well-recognized presumption that served documents have
been received by the addressees.
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(if not all) of them. Although many may have been of little

concern to him, that does not excuse his failure to have

examined each as it arrived for the purpose of determining

its possible crucial importance to the prosecution of his

intervention endeavor.1II Whatever may have been the other

demands upon his time, that much assuredly could be fairly

expected of him.

Mr. Mue11er's principal contention on the appeal, i.e.,

that the Licensing Board lacked the authority to establish

the September 14 deadline for the filing of contentions, is
dispositively answered by the Rules of Practice. 10 CFR

2.711(a) expressly empowers licensing boards to extend or

shorten the time provided by the rules for the taking of

any action.b5/

14/ Certainly, he should have paid particular attention
to any Licensing Board orders served upon him.

15/ Mr. Mueller does not argue alternatively that the
-- Board below abused its discretion in imposing the

September 14 deadline. In any event, given the
large number of intervention petitions filed in
response to the supplementary notice, the Board was
fully justified in concluding that contentions should
be filed a month before the special prehearing con-
ference. See ALAB-565, supra, 10 NRC at (slip

opinion, pp. 3-5). Any petitioner experiencing dif-
ficulty in meeting the deadline could have applied
for an extension of time.

-
.
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Insofar as it denied the intervention petitions of the

four appellants here involved, the Licensing Board's Novem-
ber 19, 1979 order is affirmed.E!

It is so ORDERED.
.

FOR THE APPEAL BOARD

b. mh
iC. Je @ Bishop

Secretary to the
Appeal Board

y/ We still have before us an appeal taken by another
individual, Robert Alexander, from the denial in a
November 20, 1979 order of his untimely intervention
petition. That appeal is,in the briefing process.
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