Title 10 - Zrezgy
CEAPTER I - U.S. NUCLEAR RISTLATORY COMMISSION

PART 2 - RULES OF PRACTICZ FOP DOMESTIC LICEMNSING
PROCEEDINGS

an mm'NAl- Modified Adjudicatory Procedures

~ .

,3IN2Y: U.S., Nuclear Regulatory Commission
ASTION: Suszension of 10 CFR 2.764 and Statement of Policy
&n Condict of 2djudicatory Proceedings
§TtARY: As a result of the Three Mile Island accident, the
Cor-ission has decided to make interim rodifications to the
grezedures by whict it supervises ani reviews adjudicatory

licensing Zecisions involving power reactors. It has dezided to

g:spend until further notice 10 CFR 2.7€4 which is its rule of
- n e - - . . & T8 £ . 2 A -~ - . 1/
srizsice on issuance of licenses after adjudicateory Zezislions.=
Firehesraore, it hes specified the procefures by which new licenses,
sar=-iss ani :uzhorizations may be issuel. As providel in the

v
c--gri= State-ant on Policy and Procelfure, 44 Fed. Rec, 583539

"Szecoe 10, 1878), this action will =ot affect ncn-aldjudiczatory
w=s2aeiings cr other adjudicatory ma:sters including enfcrcement
a=: license a-endment proceedings, appellate decisions and partial

imieial decisions not authorizing issuance of new licenses or permits,

(25

~=.s suspension of 10 CFR § 2.764 ani the related staterent of policy

}‘o

Eszl wi=h Co-~ission Rules of Practice. For that reasen, and

. !

= ~ne Com~ission currently his unieray a st "dy of whether, apact
frem this temporary measure, the Irmeliate effectiveness rule
saculé b2 retained, modified, or abolished. UNothing in today's
az~icn is intended to preiudice the outcome ¢f that study.
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becicse prior notice and comment and cdelayed effectiveness wouls
f.remer delay adjudiczatory decisions from being rendered and fIrom
being addressed by the Commission, and so would be contrary to
the pudblic in:c:g::, this suspension ani statement of policy
sh2ll be effeztive without prior public notice and comment and
gocd cause exists for making the suspension and statement effec-
tive upon publication. Howvever, the Cc-mission will consider ary

publis commenzs on tiese modified proceiures which are filed with

e Sesretary ¢f the Commission within 30 days of publication of

«»is notice.

T~2 ac-ions cas=ribel herein constitute the Commission's final

asticn on the petitions it has received in the Black Fox and
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EvENTARY JHFORMATINN:

=mz Ce~mission's Interin Statement of Palicy and Procelure, <4

rei, Recz, SESS59 (October 10, 1979), indicated that the Commission

would subseguently decide the procedures by which it would
exercise increased supervision over adjudicatory licensing deci-
sicns in the aftermath of the investigations of the Three Mile

Island accident., That Statement also indicated that new con-

o

cerusticon =zrmits, limite2 work authcocrizations and ¢

U
w
"
[
o+
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o

ticenses for power reactors would be issuved "only after azzicn of

she Cor~issicn isself.”

The Commirsion has now determined that, until further notice,
2d3ulicetsry proceedings will be conducted as described belov.

~he Cocrm-ission has alopteld this approach because it achievas the

cbfsstive ¢f increased Commission supervision of licernsirng

acsicns «hile (1) avoiding unfue delay and duplicatic: ¢f eflozt
by afsudicazors ani parties; and (2) allowing the Ccemmisgsisn
raximen flexidilisy in tecms of deciding whether, in light ¢l its
cther resgonsibilities, particular proceedings or issces wairrant
Lte early intercession or can appropriately be left tc the ordinar

+ processes (sabject, of course, to ultirmate Ceom-

mission review a:t the conclusion of the proceeding).
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edfety a2ansd Licensing Boarés

2 Vet
- e b § =~

stormic Safety and Licensing Boards shall hear ané decide all
issues that ccme before them, indicating in their decisions the
type c¢f licensing action, if any, which their decision would
otherwise authorize. The Boards' decisions shall not become
effestive until the Zppeal Board and Conmmission actions outlined
celow have t:k2n place.

Zn resshing <heir decisions thae Boards should interpret existing
reszulations ani reg:lahory policies with due consideration to the
icazions £or those regulations and policies of the Three Mile
Tslané accidesnz. In this regard it should bz unierstood that as

& res:ls of an2lyses still under way the Commission may change its

sresent regu.ations and regulatory policies in irportant respects
ani sh.s com:sliance with existing regulations may <urn ocut to no
songer warrant agproval of a license a;;l;:a:ion. A8 provided in
gasagsazh 3 telow, in addition to taking generic rulematking

ations and policies in cases then penling belcre
e ex=ent that they are applicable. The Ccmmission

expes:s the Zicensing Boards to pay particular attention

in thei- decisions to analyzing the evidence on those safety
ani esvizonmsenzal issaes arising under applicable Cecmmission
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rezulations and policies which the 2sz2ris believe present secrious,
slose guestions and which the Boards believe may be crucial to“
whether a license should become effective before full appellate
review is compleied. Furtrermore, the Boards shoulé identify any
aspects of the case which, in their judgment, present issues on
which prompt Commission policy guidance is called for. The
3cards may request the assistznce of the parties in iééntifying
such policy issues but, absent specific Commission directive,

such policy issues shall nct be the subject of discovery, examin-

aticn, or cross-examination.

p I8 Aeomis Safetv and lLicensinz Avoceal Boards

within sixty days of the service ¢f any Licensing Board decision

=+z+ would otherwise authorize lizensingz acticn, the Azpeal 3oard
Ty A . . : 2/

shall decide any stay motic.~ that are timely filed.= For the

surpose of this polisy, a "stay” moticn is cne@ that seexs 0

2efer the effectiveness ¢f a lLisenging Zcard Zezisica teycnd the
seriod necessary for the Azpeal Esari zand Commissicn action

fes~ribed herein. 1If no s2ay parars are fileZ, the Agpeal Board

2/ Such motions shall be filed as provided by 10 CFR 2.788. No
reguest need be filed with the Licsnsing Bearc prior to £ilin
with the Appeal Board. Cf. Public Service Comcany of New
Earoshire, (Seabrook gtatior, Cnizs 1 ans 2), 223-338, 4 NRC
10 (157e6).

The sixty-day period@ has bsen sele:ted iz recognition of two
facts. First, allowing time for ssxvice by mall, close to
thirty days may elapse befors the "rpeal 3pard nas all the
stay papers besicre it, Se=cnd, 4<=e Aprsesxl Boari may find it
necessary to held oral argurent.
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=nzll, within the same time period (or earlier if possible),

nalyze the record and decision below on its own motion and
cecide whether a stay is warranted. It shall not, however,
decide that a stay is warranted without giving the affected

parties an opportunity to be heard.

In deciding these stay guestions, the zppeal Board shall enploy
the procedures set out in 10 CFR 2.788. However, in 2dditica to
the factors set cut in 10 CFR 2.788(e), %<he 2oard will give

icular attention to whether iss:zncze cof +he licerse or parmit

prior to full adrministrative review may: (1) create novel szfety
¢ environnental issues in light of the Three Mile Island acsi-

cent; or (2) preiudice review of ¢

i i P . S i Sl X . . .
~=S8:e8. .0 accition to deciding the stz issue, the kppeal Esarid
PR L illon 3 . S : : 14 aesp e ¢ =
Wadis IRZCIM the Commission if it beliswves 4hat +he case raisss
igstiag on WRisk CroTot Cormisceion At myr miid Sammg mavreimnt 3%,
-ac S e wes Pilawans e~ LDA..--IS--\_.L p---—_‘ T eaes2..-Ty :a. «aCu. - 2

-4 - -~ ~—~-~ - - ‘ . -
¢---ance on pPossible changes to present Commissicn reculations

Arpeal Bsard is unable to issue a decision within the sixty=cav
riod, it should explain the cause cf the delay to the Cor=-
mission. The Ccmmission shall thereupon either allow the Aorpeal

2card the aiditional time necessary to cmplete its task or tiake

- The running of the sixty-day period shall not crerate <o

ma<e the Licensing ZBoard's decision effective. Unless octherwise

1591 115

POOR ORIGINAL



7 [75%0-01)

crierel by <le Commission, the Appeal Eoard will conduct its
normal zppellate review of the Licensing Board decision a‘ter

it has issuei 1ts decision on any stay reguest,

3. Cormissiar

Reserving to itself the right to step in at any earlier stage of
-7z, including the period prior to issuance of the
~icensing Boazd's inisial decisicn, the Commission shall, promptly
32Cn receis< 2f the A;pgal Board decision on whether the effec-

tivaness of a Licensing Board decision should be further delayez,
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ts own motion. The parties shall Save no

3zard's stay dezision unless requested to do s>.

n2 Comnission will seek to issue a decision in each case visthi=
«0 Ca:'s cZf receint of %he Acpeal Board's decisfons., If it Zfnmes
n2T &2t flmally within that time, it will state the reascn for
2ts f.rzher ccasiderztion and indicate the time it anticizztes

=% &anounzing the resil4 of its review of any Appeal Ecari stay

Saciszion, the Zommissicn may allow the proceeding %o run its
crilnary soirss or give whatever instructions as to the fiture
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neniling of the proceeding it deems azzr-opriate (for example, it
ma2y direct the Appeal Board to review the merits of particular
issues in expedited fashion; furnish policy guicdance with reséect
to particular issues; or decide to review the merits of par-
ticular issues itself, bypassing the Appeal 3card). Furthermore,
the Commission may in a particular case determine that compliance
‘with existing regulations and policies =~ay no longer be suffi-
cient to warrant approval of a license ipplization and may alter

those regulations and policies.

4. Aoolication of Procedures

The above procedures apply only to mattars considered in adjudica-

tory rroceedings for the issuance of nuclear power r2actor con-
gtoaction permits (including limited work authorizaticns) anz2

coezating licenses. They do not govern the iss:ance ci an crerat-
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scniuccted on the merits of the application for the licen
+5 the extent that some of the matters considered in the course
cf <he staff review of the operating li:cense application have

been neither placed in issue before nor deterrmined by the Licens-
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inz Board or Appeal Board in the formal adju
which was conducted on the application., Further, these procedures
will not apply to appellate decisions in cases where a complete
ini«ial d= ‘sion has been issued by a Licensing Boari before the
effective cuce of this Statement of Pcl ey, o %o pertial initial

decisions not authorizing issuance of n2w perri<ts cr licenses,
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when no formal acdjudicatery proceeiing has been cenducted on an application
for an operating license for a power reactor, and insofar as issues have not
been placed in ccntroversy or determined by the Licensing Board or Appeal
Board in a forma) aZjudicatory proceeding on such an application, the
Commission will informally review the reccmendations of its staff on license
. issuance and any su:zh licerse will be issued only after action df the
Commission itsel¥. 1In ccncucting such an inforral review, there will be

due regard for righis to a nearing as provided uncar present law.

Pursuant to the Ato~ic Energy Act of 1954, as arerded, the Energy Reorganization
Act of 1874, as amended znc Sectiors 552 and 552 ¢f Title 5 of the United
owirg imendmerts to Title 10 Chapter 1, Code of Federal

ished as a docu—ent cubject to codification.

—
wy

1. Section 2.752 ¢f 10 CFR Part 2 is emenied by 2iding a footnote 1 at the

end thereof to read as fcllows: "Tne temporary suspension of this rule in
certéin proceedirgs and relzted mztters ars acdirassel in Appendix B to this
part.”

2. 10 CFR Part Z is amerdeZ by edcing an Appencix B at the end thereof to
read as follows: "“fppencix B - Sussension of 10 C7R § 2.764 and Statement

of Policy on Conduct of Adjudicatory Proceedings”.

(Sec. 161, Pub. Law 83-7C3, 68 Stat. 948 (42 U.S.C. 2201); sec. 201, as

amended, Public Law 83-4232, B8 Stat. 1243, Public _aw 94-79, 89 Stat, 413
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<e¢ ¢+ Washington, D. C. this day of November 1879.

(30

~
-

FOR THE NUCLEAR REGULATORY COMMISSION

Aclons

SAMUEL J. CHILA
Secretary of thé Commission
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

SACRAMENTO MUNICIPAL UTILITY
DISTRICT

Docket No. 50-312

Rancho Seco Nuclear Generating
Station

Nt M S S et e S

CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF RESPONSE TO CEC'S "MOTION. . . FOR
RECONSIDERATION OR, IN THE ALTERNATIVE, FOR CERTIFICATION TO THE COMMISSION,"

in the above-captioned proceeding have been served on the following by deposit
in the United States mail, first class, or, as indicated by an asterisk, through
deposit in the Nuclear Regulatory Commission's internal mail system, this 13th
day of November, 197%:

Michael L. Glaser, Esg., Chairman Gary Hursh, Esc.
1150 17th Street, N.u. 520 Capitol Mall
Washington, 0.C. 20036 Suite 700

Sacramento, California 95814
*Dr. Richard F. Cole -

Atomic Safety and Licensing Board Panel Mr. Richard D. Castro

U.S. Nuclear Regulatory Commission 2231 K Street

washington, D.C. 20535 Sacramento, California 95816
*Mr. Frederick J. Shon James S, Reed, Esc.

Atomic Safety and Licensing Board Panel Michael H. Remy, Esg.

U.S. Nuclear Regulatory Commission Reed, Samuel & Remy
Washington, D.C. 208555 717 K Street, Suite 4C5

Sacramento, California ©5214
David S. Kapian, Esg.

General Counsel Christopher Ellison, Esg.
Sacramento Municipal Utility District Dian Grueneich, Esg.

P. C. Box 15830 California Energy Commission
Sacramento, California 9531 1111 Howe Avenue

Sacramento, California 95825
Timothy V. A, Dillon, Esq.
Suite 380
1850 K Street, N.W.
washington, D.C. 20006
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=atomic Safety and Licensing
8oara Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

*Atomic Safety and Licensing
Appeal Board Panel
U.S. Nuclear Regulatory Commission
Wwashington, D.C. 20555

*Docketing and Service Section
Office of the Secretary
U.S. Nuclear Regulatory Commission
washington, D,C, 20555

Herbert H. Brown, E£sq.
Lawrence Coe Lanpher, Esg.

Hill, Christopher and Phillips, P.C.

1900 M Street, N.W.
washington, D.C. 20036

Mr. Michael R, Eaton

Energy Issues Coordinator
Sierra Club Legislative Office
1107 @ Street, Room 1020
Sacramento, California 95814

Thomas A. Baxter, Esqg.

Shaw, Pittman, Potts & Trowbridge
1800 M Street, N.W.

washington, D.C. 20036

N, Zewni

Stepflen H, Lewis
Counsel for NRC Staff
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