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SUMMARY: The United States Nuclear Regulatory Cend.ission is

conducting a gene $1c proceeding to rea'ssess its -

ca.--a.s or .- . .. . s a. n. n. a. . .u.- wa~.-,a. a_ _ a g . a y a. y, a .a gs- ~ s
3 . . ._ _ .

e. e f._e e a d "*= e.s.e. u ' a , - pg412_a. _ a. =a
*n P *q _ _ _' % s. x ., .Pa. _4.d * =*sjy .- .

d_4s.,. , s e &_ c.P , ". e. da_e.e. _4.w.a. . s.k. a. n _, / a= s_e n %...A_ _4 .c. e s _ _*. - . . . . x.

will be available, and whether =uch wastes can 'ce

s a _ a _, y s- en - a s ,, . _s _, ~ u.a y _,_- . a a _sa__/. -_ a . ., s a. s_ n. ..a s -.
.. . rv

.

Tnis rulecaking has been initiated in respense ::

the." decision of the United States Court of Appeals
e,. . - .. e D. _4 - , . e_ c ., c .e v o ,,, ,4 a .,.- ,,,._4_ _ c ,_a.

,- c e
. a _ ,_ . w . ..

'3*--ase:a v. NRC, Nos. 73-1269 and 73-2032 (May 23,

. ~y ,7 ,: s;,, ., u, _w _4 , , , - - ,__ao <a c o ._. e , , 2_ 4 ,, _ ,, - - a. . . . . ._. se . . ....._..u. e. ._.- _

proceedings cenducted by the Commission in this

area. 22 FR 3h391 (July 5, 1977).

P?]OD fP
D" Ti]

n

.G &JuThis notice describes the procedu-es the Cc GLsdfdy b

- _ ' ' ' =.s y i c y-- c u- wd.' a - ". .". c. w o..a.caa.d'..s- a. . d ". . ~.e =. ._.. e .- -
-a w . w . . a__

of the public can participate. ~f the Cc:- 's s' en
.

finds from this proceeding reasons.ble- assu ance :har
.

radioactive wastes frc: nuclear facilities will te safely

stored. cr d"so. csed of off-site, c. rier to the exc. ira:icn
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t. e '_' =".se _#c. .' e _'a w * '_ _4 _ v, , __ w"_ _ '_ o _ - _" ' -
'

o_# h
_ - _ _

#

eate a rule Providine that the safetv. and environ-= o

_ , . . m c ,_ a _.,. _ :_ n c- . :_ u, ,_ a .: . aas ,c. .: . ,. _ , _2_a , a _ _. . - - _ ,
. _ -- eco.. _ .._. 3

. . . . . . . - .

on site arter cne anticio. atec e:c. t:ation or tne
facility licenses involved need not be considerec

in individual facility licensing p:cceedings.

ss<o.. ac.e__._..es w-._n ho. m.,<..,. .u.. Co, 2 _-. e ,
...c_ .-..=<_.m_e . . . . . -

, . %g m a ,- a. a. g : ..auw.,_=_ ::_,. t - a... e 2 . ,a . _a . e..--- a s----_n _ g .y- --
- _ _ - - --.

.

-.n ageg - .,c . a ,y , ,.. >_ a _- a , ; .,; , _ . - . . . - =
.

- ._ _oa a - : _

.. . . . .0.:Cv1C,n2 hoW that C.uest,on W1,.1 ce aCu,resseO._ _

m._=c. . w, _ a e g =
. e_-_-_ea.g ng. , _:: , , a , ,:z ---_g,- e, --

. c. . -s _ r - .. __.- .--- - .

a' O d av, s a_# _ a_ _ c"h.14 a .d_ o .. c .3 . .'. d_ a- ..- 4_ . e . C.b..a.___m .
.

.

deadlines are described below.

r. e. :., =.r.2...=._==, . a. u. . a. . . : O s ~. ~. .= e. *. . , C=_#'_ca_ .= . ' . . = . .p. ".. e a 1-. .. _ " e' . . . s =_ '_ ,-
.

--:0R..v.a'~_~_07 ". . .R . %. . ' a. =- _ o.se 3"_ '_ c c . Cc mm _' = =- '_ .- .. , ".m =-h _' . 3 _ . n ,- -- --
i.. . . .

- - ... a. n -u.: - C, _u.... ( _, e. n , a. a m.
, : n a,,-a... . . . _,

D**' "D'3'
'

. . . m. _ _ v._ v... A R v. " g"j'
'

: :

C FORMATION 3ackz cund - "' u' ',.

On May 23, 1979 the United States Court of Appeals

_o_ _u.e ;-u_;_c. o:: vo ,_ t.., c _4 e .: . .- .a _: . _ ,, a. m= =- ;.- e a-
m. . - e . _m

two licensing actions to the Coc=ission := c:nsider

wnether an c::-site storage so tution Ic: nuc. ear
, . . . - .

wastes vil~ be available by the years 2007-09,

cye er:1 ration cates or tne 1; censes c:. e.ne. . . - . ..

er en:..
.

.

v.a..'.<e e .e. .d 3 a_d - d_ e Is ' _a n..d. ." c ' e a _ c, ' _- ".. . s . .- a". ' . '. . . ~. . e. . _ _ . .

. . . . . . . .

vc=m:ss en nad grantec per= ts to ncrease :ne
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re .- --v..-a- e 2.-. 1 .a . , .c xe 2,ta_ -x. ,. . . . . .- - e.2-..... - . . -- .. . - _c ... -- ..

the 4xpiration cf the li' censes of certain nuclea"
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considered the related cuestion of the likeliheed

. w. o v .aaa- v e u 4 -, o s a, .4. , , w. , c ,. c m- y , a- a.. d a c .Pa. _, s.. ,2
a ,v - -- .. _ - ..
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that nethods of safe permanent disposal of high-

. level waste would 'ce available when they were

. . . . a. a. d. . 4 2 * . *. . 2400,', 0 4 ' C, s ( "- _' * :, , ' O ~1~), ,a..... . . . a a s ,

a s .
22*.Y2. .R C .r . .'.r M. , e..AT *. m. m. .m a. v . A_2

.*
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petition, the Concission announced its intent to

reassess this finding periodically. This new

- - . n. a. a. s _< , g , , 2 ~ _, o.oo,- . --< ., e-. . . -. . n - c _ v - ._ e s - v .- ~. .u. =y. - .. .-_ y. .

.".

A. m_# s a _i o . . c . m. _o s s a. s s _4 9. s n_ _o _ _, < m _- _c J , d_4 n , wow 6
. _. _.. e

nu--< ..<a._, y u__. ga -- a, a. _a _ c- . _> , . . a _av u c_.,.
_ _.s .a c_a_cna_m .

-
,

2 . .: 2_ _3 s n., u, - c.. _2 c o o u, , _ m_ ..........s--.eo_ _= m.a.. - . . . . . .. . .~ . .. . . . . . . . .

developments in the federal waste management plan,
.

,s .c.c-u_. . u. . ,. 2._pc-. c u.a. =_.,._a_,.. u.y . . . ,.. e . .. __ _.

-

__ . . . e _e - o. . . - - =. m. ,, a . . , e . o " e n '.3. a .=. = .v._= . . a 3_. a. r. , _ s" --a3 .s . _. . . . _

e,42-c^o ( .v. ,_ _- - w. , 7 c. t . ) ( u >..e n_ s =.~=ro-.")... _
c

...

Purcose of _:roceeding

The purpose of this proceeding is sclely to assess-

.
'

generically the degree of assurance now available

that radicactive waste can be safely disposed of,

to determine when such disposal er off-site s:crage

will be available, and to dete"mine whether radic-

active wastes can be safely stored en-site past the

expi"ation of existing facility licenses until eff-

site disposal er storage is available. In additional

. o _< .n o .- .,_ e _ o . s t. b _a e d u ., t u , _a .-a -- _2.,a c...a- ,a_n-. . . .. .. .f , _ yc_._ _,

-e nna_ a s , u._ a,-a ua- -

- - c a. a c _a..g .a.a ,-_ _ _ d _,a,a , c .,.3. 7a. -e n a.n ._n
_-- e_

the record compiled in the Cc=rission's recently

concluded rulenaking on the envirennencal inpacts

of the nuclear fuel cycle ( hh FF. h ~ 3 62-7 4 ( .2.ugus t 2,

_ c, 7 c. ) ) , u..m.a .g o. .- o. r. - . a. e e...g _a _, . a u. . . a . . w _a ,-__ _e, w- e . .- . . . . _

available for use in the general fuel cycle rule

1396 281
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update discussed in that rulemaking. However,

this proceeding is not designed to reach cuanti-

tative conclusions about waste repository impacts

or performance. The Connission will consider

a > -
,,c o n o ._> c _4 a- ,. a- _ . . _ y _- . . a. c . 3_<._..u.,. _e _a ... .

- ,,
. m o . . m -. _.

.

fashion such issues were considered in the recent

fuel cycle rulemaking: namely, a waste disposal

model will not be considered realistically avail-

ab _, a. .a ., . . u, _, a_ u. a
a . g . n .u._ u. _s . a ,s _s. , . . a. , . =. . . s _s .,. . .oa

.av. _. .. .. .

build and 0 erate such a o.rcocsed facili J. C__f .. .

u9 =2 a ~v u n m .c ~/ .
n sj..

,- During this proceeding the safety implications and

env%ren=er.tal impacts of radicactive waste storage

on-site for the duration of a license will con-

tinue to be subjects for adjudication in individual

. _ c _4 _, ; . .] ,a , ,. ,.s _4 -. s ,e .- c . e_ _4 .,.s- c. . . . . o. c. n. -- 4 c _ r. . .o,
_ __ . .. .

mw a

has decided, however, that during this proceeding

the issues being considered in the rulemaking

should not be addressed in individual licensing

proceedings. These issues are ccst appropriately

addressed in a generic proceeding of the character

here envisaged. Furthermore, the court in the

State of Minnesota case by remanding this natter

to the Commission but not vacating or revoking the
.

facility licenses involved, has supported the

i 396 282
.

!
,



6

[ bi

h
Commission's conclusion that licensing practices

.m. o. o .s .n.o . c e a _: . o. .-o. s. cn..r.4.m.g .w4 s n,- n. c o s_4..g .
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. _ . .. _
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s4 e s v- a_,. a.e.e. u. .. ..._2__ n c ,,wo _ _ . ..- m. .ee .. s. ... . ..

... . c.. ..o. ,..s_d...d _<.. 4,c_4.t<e_L._2_, , 2 _w 4
. - . . _.. _ _ _4 , . . 2 _. . e_.

", ~ o c a a d _d - s . _ . " . . .h a. a. v = . . '. .". a. " ... _' a s _# . . _d =. . =. .- .._' ..=. =.. - . 3 . . . . . .

h_c . p # a. .- ,_ .J . s. . . .e n m..c J .- g _ J a.. _c,.,.a- Jv u _ s _ . o. s ~. 3. .,a 3.
_a .y._ _ . ___ . . _.

w.. . o o. . c e - , 7 _ o co __2 m., . . . _ - _=a . =4 <
- . _ _ . _ . . . . c .e o. s..

< -,
. ...c .. , . . , . _.. .

- , , , , p-n.,. as_ m n u.v .s, . u. c- . q u, , s . a ,. - ..a. _- -u. ,. e .a a - a. a = =. s. .e.-, -
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2 ,,n c a c u,.- a. s...

The Cctaission has chosen to employ hybrid rule-

~ * * * d " ^ ' - e-...ai._ .6" ' . - "r r c a d " ~ a e. c-" ^^- "'d e -~~~=="'-..e.a -
v - - * - - - -- - - - - - - , - - - -

t4_4 h_4 .n. . h_< .-t ./ ca,/ s _m .e . e.- L, w. __4.ea.a ,n _ . w _es
- - e

. , _e -

m..m..b e.w s n e . b. o. j uk1 _44 m_n , . . _ _l a.
. ..n. ,_ o s. . _eed 3 _J

. C ~. 4 n. o _a - _
. _ s.. . .

_' .. e ". . o D ar * C _' D. at e * s *_ "''.1'__ Da_" 'C' *..." _ " . ..
,

_ .
. _ _,

.g a. . u r *...a. r s '. a 3 . s o .# -ha. 0 " o C a. a. d. ' .". - d_ _* s c "- a .'.=. Cc " -a v. ,. _ e
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o..cu_,d a . c, w -w.-we,r4. mw..o. n o . _, v,. o.o .,.u....,,w
. _.,_ ... m._ . ..

person's or group's identity, technical or c her

cualifications to participate, tentative positions

2
n. n. .s < m . - a_ s_ , a ..d , c_4 , c_ , e s _.o n_aa_ _ _ _ .nn ~u.,. a--.. s ~.n u a.e . _oa . .

of any special e.atters or concerns sought to be

-m-w .ce..a __m._ _w de-e-w
_ 3_ _4 e d . ,.

- 2- ---.e -m . - n.__ c. , eu- .. _.

_"u'_ a-*_ _^'-_' *
m . . u c "v w_' s P. '. o "~ a_e .e . w. o. pu,w_,_'". wk.o dm a y _

2
e o _.._u _ ._ a- _- a u. w e _ ~e -._. 2_ s.__ .

.4-w .* 4 ,
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a _- a _ _a . a u ~e s s .u._a _, ,_ b - . . a ., __, - . n. _a , a _v e o_ a- .c.l _, _, _n ,- . ...v . _ y

vise'd by a " presiding officer" to be named 'cy the

r e. m-,..._4 e e _ a n. n e. _o i_m*aw d_o*a.. mk..a . e .r .e d .e a. .w t ,.d . _ _ . . . . . . ~

3 -- e -w
p _ 4 ..e _* ,c .7 we. s n c n.c 4 w e 7 _4 6.. a _ _7 _7 -c n. va _r.o n _ e. . - w ..e,

. y _e__ y ._._ .

g
_M 1 ._f a_*.aSes e.# . b. g ewsCe C'_J.3_ .U e w _ b.e V C _. _.._Jc a _4 A e ,

^ --

_c . .. . ,v . ac
.. w. vi . ..

- , a _ ..v c.._. < s s > ,.. _.i c c .. c, n ~. _ .. 3 - u. ,__. . s- .c cas s _u...- ,. --, . .

later portions. c those ends he er she will have
~

authority to crder consolidation of individuals er

groups in the same fashion provided in 10 CTE

c . 7. ,_ c,a . 7. k. .e . ." a s _' m' _' . . 3- n _' _' d c a. ." _~._= ,v . a.'s- =. _c y_. .-d_oe=- -^
_ . y .

action to avoid delay, including, if necessary,

c _i d_d ..3- c _" =. _ b. a. _a _. _' .7 ~ ^ ^ ..' a. " a n c a. s o *. c a. .- . d _'v, '_ .3.~"
3 ... . _ ,

,

v e n. _4 s s 4 e.n. .
e

._o * * e . s a o =e 2.a.
mw

..
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on this matter so that the participants ' preparation

of their statements will not be adversely affected

by uncertainty as to the extent of data that may be

available to them.

Appro:cimately 30 days after the notices of intent

*

are filed, the officer will issue a prehearing

order resolving all preliminary issues including

consolidation. Following the prehearing order the

participants will have approximately 60 additional

days (the exact time te be set in the prehearing

order) to prepare and file their statements of

posi. tion. The statements will be the participants '

prir[cipal contribution to the waste confidence

proceeding, and participants should focus their

prepararion on them. 1he statements should set

forth the participants' views on the issues dis-

cussed above, and on the underlying assumptions and

scenarios, both technical and institutional, upon

which those views are based. After the statements

are filed, the participants will be given appro-

ximately 60 cays (to be set by the order) to

prepare cross-statements discussing statements

filed by other participants. The cross-statements

should be limited to material discussed in the

1396 287
.



/

OR g ogy
.

statements and should not be used to introduce new

material.

After the statements and cross-statenents have

been received, the Commissian with the assistance

of the presiding officer will issue a second pre-

hearing order. This order will set out the pro-

cedures to be followed for the recainder of the

hearing and may provide for further written sub-

sissions from the full participants , or for the

scheduling of an oral hearing. If the Co--{ ssion

desi,res oral presentations, the participants may

be 5urther consolidated to ensure that the oral
,

presentations will be efficient and useful .

Unless different procedures are set cut in the

second prenearing order, the hearing will begin

with delivery of prepared statements from the

representatives, both technical and legal, of the

groups into which the participants have been

consolicated. These . statements should succinctly

summarire the participants' views previously set

forth in their statements and cross-statements.

Participants should ensure that their representatives

will be able to address the cerits of the legal,

technical and institutional issues that have been

raised in this proceeding. Af ter the prepared
.
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remarks the speakers will be questioned by the

members of the Commission. Furthermore, other

participants will be given the opportunity to

submit written questions to the Coccission for it,

in its discretion, to ask of participants.
'

The Cocsission reserves the option of providing a

final stage at which representatives of the parti-

cipants cay be cross-examined by other participants .

The Commission will defer deciding whether to per-

mit any cross-exacination until' after the hearing is

over. To obtain cross-examination a participant

will be required to identify the issue or issues as
,

to which cross-examination is sought, and the rep-

resentative or participant involved, and to decon-

strate that cross-exacination is necessary to pre-

pare a record adequate for a sound decision.

Based on the material received in this proceeding

and on any other relevant information properly

available to it, the Commission will publish a

proposed or final rule in the Federal Rezister.

Any such final rule will be effective thirty days

after publication.

Coc=>2nts , notices o f intent to participate and any

other documents filed in this proceeding should be

1396 289
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filed by serving a ecpy on the Secretary of the

Cocmission, U.S. Nuclear Regulatory Cocsission,

TJashington, D.C., 20555, Attention: Cocketin: and

Service Branch'. All filings -E_1 Se availab'.e'
.

for public inspection in the Coemission's Public

Document Room at 1717 H Street, N.W., Washington, -

D.C.

For the Cocnissica

1

|

l- - I O.u
f, Samuel J C:fil'<. .

Secretary of the Co==ission

Dated: October 18, 1579 '
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION v

'

-

In The Matter Of
.

MINNESOTA v. NUCLEAR REGULATORY COMMISSION

NATURAL RESOURCES DEFENSE COUNCIL REQUEST
FOR IMPLEMENTATION OF COURT DECISION

Introduction

In order to implement the Court's decision in Minnesota

v. Nuclear Regulatory Commission, the Commission must first

decide what is the holding of that case. In our judgment, the

holding is clear. It affirms the decision of the Appeal Bcard

in ALAB-455 which found that whether nuclear wastes can be

safely stored is a relevant incuiry in licensing nuclear -

facilities. The Court further found that there has not been ,

an NRC determination in generic proceedings sufficient to

answer the following question (Slip Op . , p. 14) :

whe ther there is reasonable. . .

assurance that an off-site storage
solution will be available by the yests
2007-09, the expiration of the plants'
operating licenses, and if not, whether
there is reasonable assurance that the
fuel can be stored safely at the sites |}g -) ,

beyond those dates. L
;,

It is critical for understanding the ramifications of

the decision to aknowledge that the Court found that a findina

on safe disposal of nuclear wast

finding and that there was not ye DUPLICATE DOCUMENT
.
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