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programs

thelr evaluation ol the Reed sCudy
Res s

During 1975, a General Electric Compa Lask ¢ " 2 de
reviev of their Boiling Water Reactor design ¢t etermine wt
could be msade in the way thelir reactors were des.gned onst
perated. Although ¢ task force only ntended o r oW
nents could affect General E ic'» mmercial i '
that questions of safety might be raised was recognized T
findings of the tasx rce vere reviewed by the Lenera. tie
group. This review identified some twenty-seven safety relat
concluded that the NRC had been aware of all of them. As a
February 18 testimony, members of the NRC staff reviewed the
the Ceneral Electric task force ar also came to the conci
NRC staff was previousl aware of all of the saltety relats
in the Ceneral Electric task group findings.and that n .
was required.

The staff report of the NRC review that was performed, dated

1976, is attached.
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ling iequining these intervenors to take the proceeding as they toundi
. p precludes any disruption of the established discovery and hearing
7 |?® (The‘hearir g's currently scheduled to get underway in September.)
- , we perceive ..e. ‘her serious delay nor expansion of the issues in the
’ flowing from the admission of these intervencrs out of time We
% | do not think it con fairly be said that the Licensing Board abused its
in ruling that the City and the County’s status as “important local

F't;l entities” tipped the balance in favor of their intervention.
r

. we defer to the Board's judgment in this matter.

appeals of the City of Louisville and of Jefferson County , Kentucky, are
r without prejudice as premature.
a

pplicant’s appeal is demed.
. so ORDERED.
J FOR THE ATOMIC SAFETY AND
, LICENSING APPEAL BOARD
'
! Romayne M. Skratski
3 Secretary to ine Appeal Board
——
- w
L
~

A tardy petitioner with no good excuse may be required to take the proceeding as it
|. For, as stated by the dissenting member of the Appeal Board, ‘any disadvantage
t might suffer in terms of the opportunity tor trial preparation would be entirely of
making ' " West Valley, supra CL1754,1 NRC at 276 »

ATOMIC SAFETY AND LICENSING APPEAL B

1 Alan S. Rosenthal, Chairman
Michael C. Farrar
Dr. W. Reed Johnson

[ -y

Docket Nos. 50-461
50462

In the Matter of

ILLINOIS POWER COMPANY

(Clinton Power Station, Unit
Nos. 1 and 2)

Upon aj peal by intervenors from the partial initial decision of the Licensing
Board (LBP-75-59), and upon review sua sponte of uncontested portions of that
decision and that Board’s initial decision (LBP-766), the Appeal Board
concludes that, although several determinations of the Licensing Board are of
doubtful correctness, there was no error which could have changed significantly
the result reached in either decision or which affected substantial nghts.

Licensing Board decistons affinmed.

KJLES OF PRACTICE: HEARSAY EVIDENCE

An expert may genenally rely on scientific treatises and artiles, ez spective
of their hearsay character.

RULES OF PRACTICE: REQUESTS DURING HEARING FOR PRODUCTION
OF DOCUMENTS

Requests to obtain background material from a witness, 10 supply answers
1o cross-examination questions which the witness was unable to answer, cannot
be denied solely because the material was not earlier requested through dis-

covery.

RULES OF PRACTICE: REQUESTS DURING HEARING FOR PRODUCTION
OF DOCUMENTS

In considering whether to grant requests for the production of documents
m-de at the time of crossexamination, a board must balance the costs of delay
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COST-BENEFIT ANALYSIS

e a ncfd for power has been demonstrated, 5 board must inquire into
» taking into account all relevany environmental, cconomic and technical
the need can be best met through the pProposal under consideration.

ard must examine the effects of withdrawing langd from agricultural

2, lion in terms both of society as a whole and of the Particular owners of

»

I'such land.
EOST-MNEF IT ANALYSIS

ietal cost of re
ed in terms of how much i would cost 1o regeaerate, if necessary, an
nt amount of production on other land.
|

COST-BENEFIT ANALYSIS

performing 5 benefit-cast analysis, the placing of 3 monetary value on the
of electricity js inappropriate.

COST-BENEFIT ANALYSIS

COST-BENEFIT ANALYSIS

ential tax reve wes age transfer payments resulting in offsetting costs and
and therefore may not be included in the cost-benefig analysis of 3
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U Nt attention to the issye to stimulate the board's considerating

af it.
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Messes. Peter v, Fazio, Jr., and Sheldon A Zabei, Chicago,
Hinois (Mr. Christopher * Nelson with them on the brief),
for the applicant, Hhinois Power Company.

Mr. Robert w. Dodd, Champaign, Hhinois, for the inter-
venors, Salt Creek Association, er al.

Mr. Milton J. Grossman (Mr. Charles A. Barth on the brief)
for the Nuclear Regulatory Commission staff.

DECISION
July 29, 1976

Before us for review are two decisions of the Licensing Board in this con.
struction permit proceeding involving the ¢ linton Power Station, consisting of
two units with 3 net power outpur of approxmmately 933 MWe each. The
feactors are to be located in Harp Township, DeWity Couniy, Hlinois, near the
confluence of Salt Creek and its North Fork, approximately six miles east of the
City of Clinton_ In 2 partial initial decision rendered on Septembe; 30, 1975, the
Board reviewed the environmental and site suitability aspects of +he facitity and
made the determinations requisite to the issuance of limited work authonza-
tions. LBP-75.59, 2 NRC 579, Thereafter, on February 20, 1976, the Board

restricted their attention 1o certain environmental issues, and their appeal s
confined to the disposition of those issues in the September 30, 1975, partial
initial decision. Nevertheless, as is our custom, we have review ed both decisions

' The construction permits have been issued 44 FR 9425 (March 4 19 76)
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alfected substantial rights. We
therefore aifim.

>

The Clinton site extends over some 13535 acres in a rural area. The facility
and its construction-related activities will utilize approximately 6135 acres. Of
this amount, some 4900 acres are to be inundated for 3 cooling lake which is to
comprise a part of the facility's exhaust steam cooling system. In the recent past,
most of th ., land has been devoted 1o crop production or employed as pasture
(Final Environmental Statement (FES), §32.7.1). There appears to be no dispute
that at least a significant portion of it is of high agricultural quality .

The thrust of the intervenors’ position before the Board below was that a
need for the power which would Le gene,ated by the facility had not been
established. that sufficient consideration had not been given to “coal as an
economically viable alte/native fuel™; and that the cost-benefit analysis of the
applicant and the staff dig not adequately consider the “adverse agricultural
and/or economic impacts™ which the taking of such a large qQuantity of land for
the nuclear plant would have upon the Salt Creck Association members residing
in DeWitt County. 1n short, the intervenors opposed construction of the facility
on exclusively <ocioeconopic grounds

On the basis of what it found to be reasonable forecasts of future demand,
the Licensing Boar¢ concluded, however, that the power would be required by
the date of the scheduled completion of the facility. The Board further
determined that the alternative of a coal-fired plant was not economically
superior and that, balancing all benefits and costs (including those associated
with the diversion of the land from agricultural use), the construction of the
facility at the Clinton site was Justified.

On appeal, the intervenors do not press the need-for-power issue but do
renew their claims on the other issues raised below Adduinnally. they complain
vigorously of two procedural rulings of the Licensing Board. The applicant and
the NRC staff urge affirmance. .

We tumn first to the procedural questions presented to us by the intervenors.
A During the course of the hearing, the Licensing Board struck certamn
segments of the propared watten testunony of Dr. Michael Rieber, an economist
called as a witness by the mntervenors It did so in response to motions of the
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Ulility system planming, fuel cycle costs, capitas costs, ang COuilig
system evaluation. For its part, the staff primarily urged that eith=r hearsay or
legal conclusions were involved. The hearsay chjection encomp.) ‘tkm
made by Dr. Rieber to various articles in newspapers, maga.:’..;. and other
Periodicals which he had utilized as source materials for portions of his analysis.
It was the staff's argument (particularly as to hearsay) which carried the day (Tr.
1592, 1642, 1664). Subsequently . in the partial imitial decision, the Board
opined that the material which it had exluded not only was hearsay but, addi-
tionally, was “rrelevant, immaterial and unreliable™ (2 NRC at 588)

We do not believe that the stricken parts of the Richer testimony were
either irrelevant or immaterial Nor does any basis appear in the record for
regarding the sources cited by Dr. Rieber to be mherently unreliable Thus, the
Licensing Board's action can be justified, if at all, only on hearsay grounds. In
the circumstances of this case, however, there is no compelling need to reach the
difficult question of the extent to which an expert witness in an administrative
proceeding may make reference to articles in newspapers and other penodicals
without running afoul of the hearsay rule ? Insofar as we can determunc, none of
the contents of the source material pointed to by Dr. Rieber has been challenged
by the applicant or staff as either incorrect or inconsistent with other disclosures
in the record. Rather, the dispute seems te center on the conclusions which Dr.
Rieber drew from the fatts asserted in those sources and clsewhere. This being
$0, we see no impediment to our taking into account the entire Rieber testimony
in evaluating those conclusions including the struck portions, all of which are in
our possession. We accordingly have done so.

B. The Licensing Board denicd the mntervenors” request that it reguiie 5o
mour Jaye, one of the applicant’s witnesses,? to bring to the heaning in [linoss
underlying data on computer modets which he had used in forecasting lifetime
fuel cycle costs for the Clinton station * The request was made after the witness
was unable to answer certain questions on cross-examination because the
necessary data was at his home office in New York City. The mtervenors sought
the source decks, data decks, computer programs and background documenta-
tion upon which the models were based. At no previous time had they formally

*An expert may, of course, generally rely on sciennific treatises and articles, wrrespestnve
of their hearsay character. See Rule 803 18), Rules of Evidence for United States Courts.
*ME. Jaye was the Vice President and General Manager of the Utility Division of §. M
Stoller Corp. (SMSC) of New York, a consulting engineer ng firm which the applicant had
engaged to perform the fuel cycle cost analy<s of the Chinton units (Tr. 12%6.58)
*That forecast was reievant to the comparative economic costs of nuclear and coal
alternatives. Sce further discussion of this subject at pp 4951, nfra
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sufficient tume to analyze the data once it had been deliveied to them (Tr.
1427-29).

* The Licensing Board based the denial upon both the delay factor and the |

failure™e. the intervenors to have asked earlier for the material. It referred to the
fact ﬂm. during the discovery process, the intervenors’ expert witness, Dr,
Rieber, had been given a copy of 2 letter from Mr. Jaye to e applicant which
had made explicit reference to the model used by him to estimate costs; and that
the intervenors had “at least a week’s time [before the close of the discovery
period] following rezeipt of that letter™ to request additional discovery and did
not do so. Further, the Board noted that the intervenors had been given Mr.
Jaye's prepared written testimony on June 9, 1975, and had not asked for the
underlying data during the inter ening 17-day period between that date and the
time the request was made. It concluded that
. . . mformation revealing the existence and significance of the models was
available to the Intervenors during the discovery process and their failure to
follow up and request the detailed backup data at that time required us, in
fairness to the other parties and to the public’s right to a prompt disposition
of this proceeding, to deny their request.

2NRC at 585 ¢ ]
1. It i, clear that Mr. Jaye was unable to answer certain questions on
cross-exam. nation because of the absence of some underlying data. The
intervenors Jaim that the accuracy of the modeis employed by Mr. Jaye—and
hence of a substantial portion of his testimony-cannot be evaluated with~ut
such data and that their questions were of a type that an expert should have
been able to answer from memory (App. Tr. 47). Accordingly, they reason, it
should not have been necessary to ask Mr. Jaye *o bring the information to the
hearing, since ne should have been familiar witk it. Similarly, it is argued, they
should not have been required to seek the information through discovery in
order to be provided with answers 'o relevant questions on cross-examination.
Whether or not an expert witness such as Mr. Jaye should have anticipated

* The intervenors advised the Licensing Board that they had earlier inquired about such
material and been informed that “Stoller materials were secret and not available™ (Tr.
1414) The applicant denied this to be so (Tr. 1417).

* The stalf would have u-  ‘=ct the intervenors’ exception on the grouna that they had
submitted a proposed find ntially paralleling the reasons adopted by the Board But
the proposed finding mere snibed what the Board had previously done and cannot be
taken as a waiver of any _jections to the ruling. Moreover, the proposed finding also
included a statement as to the deficiencies of My Jaye's testimony and the resulting lack of
weight which should be given thereto; the Board did not adopt that portion of the finding
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‘discovery rules and those contained in the Federal Rules of Ciwl

anything else-by way of discovery. Discovery is available lollliul

“obtain adequate factual data in support of his claim or defe;

learn the substantial basis of the positions asserted by his odve) q‘C Moore

Federal Practice, 2d ed., par. 26.02[4]. Failure of a party to take advantage

discovery can in no way preclude its exercise of other rights it may possess.
In this connection, we have previously noted the parallel between

Commonwealth Edison Co. (Zion Station, Units | and 2), ALAB 196, 7
457, 460-61 (1974). The parties have not called our attention to any instance
which a court has declined tc allow . subpoena for the production of a
ment at tnal under either Rule 34 or Rule 45(b) for the reason that the
Ing party had not earlier sought the samme document through discovery.

2. Thus, the correctness of the Licensing Board's action hinges upon
validity of the other reason it assigned - the avoidance of delay.

Licensing boards have extensive authonty to control the course of a
10 CFR §2.718. And they are under a mandate to insure that procecdings 3
conducted “as expeditiously as possible, consistent with the development of
adcquate decisional record ™ 10 CFR Part 2, Appendix A, Section V. Moreov:
delay in the hearing is a well recognized basis for limiting or denying requests f
the production of documents. 4A Maore’s Federal Practice, 2d ed., par 3406
Savanuah Theatre Co. v. Lucas & Jenkins, 8 F R Serv. 3412, Case 2(S.D.Ga
1944); of Commonwealth Edison Co. (Zion Station, Units | and 2), ALAB-196
supra, 7 AEC at 467, Bernstein v. N.V. Nederlandsche-Amenkaansche
vaart-Maatschappij, 15 F R D 32 (SDN.Y. 1953)

In considering whether, in a particular case, delay shouid be countenam
to allow a party to obtain additional information, a board must balance
effects of such delay against such coumenadmg factors as_the alacrity wi
which the mformanon was rcqucsted when ns malemlny_became apparent, |
parucular_relationship_of the requested information to unresolved questions
the proceeding, and the overall importance of the information to 2
decision. In this instance, it is not clear whether the intervenors asked for
material at the earliest practicable time; we will assume that they did so. But
are satisfied both that the additional data sought wa- far more extensive tha

‘necessary to provide answers to the questions to which Mr. Jaye was unable t

respond and, further, that the particular information bearing upon such ans
would have been of too little potential worth to justify holding up the ewden
tiary hearing to await its receipt and analysis

We have earlier noted (p. 32, supra), that the heanng delay incident to th
document request would have resulted prnmanily from the time nceded by the
intervenors to analyze the matenal once it had been delivered to them. What was
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material would have provided specific details on the entire program utilized by
Mi. Jaye @ developing his fuel cycle cost forecasts. As we shall see, it was far
more exlensive than was needed to provide answers to those relatively few
questions to which the witness had been unable to respond. In this connection,
Professor Moore has observed that “[a] blanket request for production of ail
‘books, documents, papers and records which are relevant and relate to the
subject matter of [an] examin» ion - - " is obviously without merit™ 4A
Moore’s Federal Practice, 2d ed_, par. 3407 Thus, in all events, the Board need
not have required the production of everything that was sought by the inter-
venors.

It is signiticant that the intervenors never modified theic request to reduce
its scope. The question remains, however, whether the Board nevertheless should
have insisted -in the interest of achieving a complete record on the points
addressed by Mr Jaye that at least some of the reqoested data be nroduced
(either in the form sought or in a different form). We conclude not. Given the
ather_evidence_availal.. _to_the Board, none of the material was sufficiently
significant to the issue_of fuel cycle costs to warrant a hearing delay of even
modest proportions whilc it was being obtained and scrutinized.

Mr. Jay's testimouy on projected fuel cycle costs was both clear and com-
prehensive. His direct testimony (fol. Tr. 1255) included a qualitative descrip-
tion of a series of analy ..al models used to make cost predictions in each of the
phases of the cycle, a series of life-of-theplant cost projections for each fuel
cychs phase, and estimates of upper levels of cost risk both for individual phases
of the cycle and for the phases n combination. On cross-examination he was
able to answer in substantial detail the vast mjority of the questions he was asked
regarding the fuel cycle, his assumptions, and specific aspects of his models (Tr.
1261-1246, 1367-1407). At one point, he preseuted verbally what amounted to
a flow diagrem of that portion of the analysis dealing with fuel reprocessing
costs, stating his assumptions and the numerical imput values that were used (Tr.
134146). He later offered to deal similady with each " *'.c other separate
gnases of the entire prog,am, but was not asked to do so.

Our review of the crossexamination of Mr. Jaye has revealed that, except
with respect to oe minor matter,” there was only one genesal area in which the
witness could not provide answers to the intervenors’ questions. This concemed
the range of crror that niight be inherent in the models he used *

TThe witness wa unable to say what figure he had factored into his model to represent
the percentage of uamum in a particular year coming from openpit and underground
sources (Tr 1299) He furnithed other information in this regard, however, and the
intervenors did not specifically pursue the matter (ehid )

*See Tr 1325, 1330-31, 1383-84, 129091

————

B

used in nuclear power contracting and (2) the gross national product def

Mr. Jaye's associates developed estumates of long-term escalation in the general
economy and thus projected the future course of the GNP deflator “The analyses
involved the utilization of the historic correlation mentioned above to predact,
from the projected changes in the G P deflator, the projected changes in the
indices.

Mr. Jaye was able to furnish the projected changes in the GNP deflator
(Jaye, p._ 8, fol. Tr. 1255, Tr. 1288). And he discussed the historic correlations
which had been developed between the movement of that deflator and the
particular indices.® But, when the intervenors questioned him concerning the
strength of these historic correlations, Mr. Jaye was unable to furmish from
memory certain correlation coefficients or standard errors of estumate. Either
would have indicated for each index, in mathematical terms, precisely how good
the correlation was. He pointed out, however, that those values were not part of
the models as such (Tr. 1338) and that they could be calculated on the basis of
public information (Tr. 1325, 1338) because the intervenors knew which ndices
were involved (Tr. 1330)

In any event, tie answers which Mr_ Jaye was unable to provide would have
done no moie than refine the descnption of the error ranges of the models
These ranges had been touched upon by him in another fashion. Specifically. e
had described a number of contingencies or changes in circumstances which
might occur in various phases of the fuel cycle and the particulas cost differences
for each phase likely to eventuate from those contingencies or changed
circumstances (Jaye, pp. 13-15). And, in addition, he testified to the comulative
increase in fuel cycle costs which would hikely resuit ol all wi the porenta das
he had mentioned were to occur (id , pp. 15, 17). He also evaluated the hikeh-
hood of occutrence of the totality of the cumulative increases (uf , pp. 15-17).
While Mr. Jaye’s mability to have provided the mathematical quaniities formally
related to error might have taken on more than minimal significance in the
absence of such analysis, it does not do so here, where the subject of possible
error in the models’ projections and numerical estimates thereofl had been
specifically addressed by the witness through another mechanism.

Moreover, in addition to that specific consideration of ermor. the record
provides yet another and quite independent measure of the accurac; of the
apphicant’s fuel cycle cost predictions. Specifically, the range of values advanced
by the applicant encompassed the fuel cycie cost value prepared by the

* e was not asked to furnish the numerical expression of those correlations, ant wat he
asked to ttate precisely what estunated changes in the indices resulied from the e of the
correlations
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