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MEMORANDUM AND ORDER P2
PETITION TO TERMINATE DOCKET

AND TO QUASH PREAPPLICATION AND
EARLY REVIEW OF SITE SUITABILITY

(August 8, 1979)
.

On July 3, 1973, Philadelphia Electric Company (Appli-

cant) filed an application for a permit to construct two
~

1160 MWe high temperature gas cooled reactors (HTGRs) in

Fulton and Drumore townships, Lancaster County, Pennsylvania.

The application was docketed on November 16, 1973 and subse-

quently a Notice of Hearing on Application for Construction

Permit was published in the Federal Register.-1/ Pursuant to

that notice, a number of persons or groups filed petitions

to intervene and were admitted as parties to the proceeding.

In addition, the Sr.ates of Pennsylvania and Maryland were
.

admitted as interested states.
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During 1974 and part of 1975, there was extensive

discovery among the parties as well as detailed negotiations

relating to stipulations on contentions. Also during this

period, the Commission's Staff (Staff) prepared and issued

its Safety Evalua~ tion Report and Supplement and the Draft

and Final Environmental Statements on constru, tion of a

facility utilizing the HTGRs proposed by Applicant.

By letters dated September 17, 1975 and February 19,

1976, Applicant informed the Atomic Safety and Licensing Board

(Board) that its nuclear steam supply system vendor would no

longer proceed with work relating to the Fulton facility,

that Applicant had suspended design and analysis work on the

facility, and that it would undertake an evaluation of avail-

able options for baseload generating capacity for the period

from the mid-to-late 1980's. The Fulton construction permit

proceedings, as well as the Staff review of the Fulton appli-

cation, thereupon assumed a suspended, inactive status, and

remained inactive until the latter part of December 1978.

On December 29, 1978, Applicant filed Amendment No. 32

to its construction permit application. Therein, Applicant

sought an adjudicatory early site suitability review for the

Fulton site pursuant to 10 CFR 2.101(a-1) and Subpart F to

10 CFR Part 2.
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On May 14, 1979, the Save Solanco Environment Conserva-

tion Fund (Petitioner), an admitted intervenor and party to

this proceeding, filed a " Petition to Terminate Docket and To

Quash Preapplication and Early Review of Site Suitability".

The Petitioner requests that the Board order the Applicant to

show cause why its application, including the application for

an early site review, should not be terminated. While not

very clearly worded, the Petitioner's contentions may be

summarized thus:

(a) The application for an early site review

is defective because no specific reactor type is proposed.

(b) The accident analysis relied upon for demon-

strating site suitability is invalid.

(c) Objections of local governing bodies show that

an early site review is not in the public interest.
.

(d) An early site review would be so incomplete

as to be a violation of the National Environmental Policy

Act (NEPA).

Petitioner erroneously assumes that Applicant's request

for adjudicatory early site review falls under Appendix Q,

Part 50 of 10 CFR. Actually, as stated hereinabove, the cur-

rent proceedings are pursuant to 10 CFR 2.101(a-1) and Subpart

))ib
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F of Part 2 of 10 CFR. We will proceed as though the Petition

cited the applicable regulations.

The Petitioner's prayer for relief requests an order on

Applicant to show cause why its application should not be

terminated, including the application for an adjudicatory

early site suitability review. No such order is mentioned

specifically in the Commission's regulations. However, the

Commission need not promulgate general rules to exercise its

powers.-2/ Moreover, if the Commission has provided rules for

the use of orders to show cause, such rules should provide

clues as to the type of situations in which it deems such

orders to be appropriate. Subpart B of Part 2 of the Commis-

sion's Rules of-Practice, 10 CFR 2.200 et seq., authorizes

certain members of the Staff to issue orders to show cause

in situations where licensees have failed to live up to stan-

dards of conduct required of them by statute, regulation, rule,

board action, or licensing conditions. The order must state

the remedy, allege facts deemed sufficient grounds for the

proposed action, inform the licensee of its right to demand a

he ming before a board appointed for that specific purpose, and

other details, all es set forth in 10 CFR 2.202. Also an

individual who knowingly makes, or knowingly causes to be made,

an ex parte communication in violation of 10 CFR 2.780 is

-2/ In the Matter of Union Electric Comoany (Callaway Plant,
Units 1 and 2) , ALAB-527, 9 NRC 126 (1979).
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subject to an order to show cause why remedial action

should not be taken. 10 CFR 2.780(h) (amendment May 4, 1979,

Supplement Number 9 to 10 CFR issued May 10, 1979). Although

not called an order to show cause, a similar procedure is

provided in dealing with attorneys who appear before boards

and who fail to comply with required standards of conduct.

(10 CFR 2.713). In other words, in the context of proceedings

before the Commission, an order to show cause is a remedial

step in dealing with failure to meet required standards of

conduct. The Petition dealt with herein does not make alle-

gations of any such failure. It must be denied.

In dealing with a pleading such as this Petition an

effort should be made to deal with its merits and to avoid an

abrupt denial solely because of form. Both the Applicant and

the Staff have filed briefs in which ther 've addressed

themselves to the merits as though the pleading had been a

motion under 10 CFR 2.605 to request that the Commission

decline to initiate an early hearing or render an early partial

decision on an issue or issues of site suitability. The plead-

ing will be considered as though it were such a motion.

In its response, dated June 4, 1979, to the Petition,

the Staff stated that it was currently reviewing Applicant's

early site review application for acceptability; that it had

4 10
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not yet determined whether the application is sufficiently

complete under 10 CFR 2.603(b)(1); and had not issued the

notice of acceptability on the application in accordance

with 10 CFR 2.603(c).

These early site review regulations provide for a de-

tailed review of site suitability matters by the Staff, an

adjudicatory hearing directed toward the site suitability

issues proposed by the Applicant, and the issuance by a li-

censing board of an early partial decision on site suitability

issues. It should be noted that a partial decision on site

suitability is not a sufficient basis for the-issuance of a -

construction permit or for a limited work authorization.
.

Neither of these steps can be taken without further action,

which includes the full review required by section 102(2) of

the National Environmental Policy Act of 1969, as amended

(NEPA), and by 10 CFR 51 which implements NEPA (see 10 CFR

2.606). In other words, the early partial decision on site

suitability does not authorize or license the Applicant to do

anything. It does provide Applicant with information of value

to Applicant in its decision to either abandon the site or

proceed with plans for the design, construction, and operation

of a specific nuclear power plant at that site. Implementation

of any such plans is dependent upon furth review by the Staff

and approval by a licensing board.

I113 :'9
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Petitioner's contentions (a), (b), and (c) address the

substance of the Applicant's request for an adjudicatory early

site suitability review. At the present time the Board does

not have before it the results of the Staff's docketing and

review activities. The Board is not in a position to act on

these contentions until the Staff has first performed its

duties. Moreover, the docketing and review activities of the

Staff are not under the supervision of the Board.

In a context different from the present proceeding, the
'

nature of the licensing process has been well summarized by

the Supreme Court-3/:

In order to obtain the construction permit, the
utility must file a preliminary safety analysis
report, an environmental report, and certain infor-
mation regarding the antitrust implications of the
proposed project. See 10 CFR 2.101, 50.30(f),
50.33(a), 50.34(a). This application then undergoes
exhaustive review by the Commission's staff and by
the Advisory Committee on Reactor Safeguards (ACRS)

Both groups submit to the Commission their own....

evaluation, which then becomes part of the record
of the utility's application. See 42 U. S. C. 2039,
2232(b). The Commission staff also undertakes the
review required by the National Environmental Policy
Act (NEPA), 42 U. S. C. 4321, et seq., and prepares
a draft environmantal impact statement, which, after
being circulated for comment, 10 CFR 51.22-51.26,
is revised and becomes a final environmental impact
statement. 10 CFR 51.26. Thereupon the three-member
Atomic Safety and Licensing Board conducts a public
adjudicatory hearing, 42 U. S. C. 2241, and reaches
a decision which can be appealed to the Atomic Safety

-3/ Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U. S.
519, 526-27 (1978) (footnotes omitted). See also
Public Service Company of New Hampshire (Seatrook Sta-
tion, Units 1 End 2), CLI-77-8, 5 NRC 503, 52.3-526
(1977). on? 4
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and Licensing Appeal Board, and, in the Commis-
sion's discretion, to the Commission itself.
10 CFR 2.714, 2.721, 2.786, 2.787. The final
agency decision may be appealed to the courtr of
appeals. 42 U. S. C. 2239; 28 U. S. C. 2342.

A more detailed analysis of the relationship between

the Staff and licensing boards has been made recently by
4/

the Atomic Safety and Licensing Appeal Board.- This analysis

indicates that licensing boards have wide authority over

parties to a hearing, including the Staff, on matters pertain-

ing to the hearing. Only in most unusual circumstances (not

present here) should a licensing board interfere in the review

activities of the Staff. A ruling on the Petitioner's conten-

tions (a), (b), and (c) would be premature and an infringement

of the Staff's function. Treating the Petition as a mot'.on

under 10 CFR 2.605, the Motion is denied as to contentions

relating to substance. This denial is without prejudice to

renewal at a more appropriate time. -

Petitioner's contention (d) appears to be an attack on

the Commission's regulations as being inconsistent with NEPA.

Attention is directed to 10 CFR 2.606, which requires full

compliance with NEPA, and whi,ch regulation is discussed briefly

above. A licensing board is without authority to rule on such-

an attack. See 10 CFR 2.758. As to this contention, the

Motion is denied.

4/ In the Matter of Offshore Power Systems, ALAB-489, 8 NRC
-

194 (1978).
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The Petition also requests certification to the Commis-

sion of such of the issues presented as this Board deems

necessary. After consideration of the issues presented and

the Board's rulings on such issues, certification to the

Commission is not deemed necessary as to any of them. As

to this request, the Motion is denied.

In summary:

(1) The Petitioner's request for an order to show cause

is denied.

(2) Treating the Petition as a motion under 10 CFR 2.605:

(a) As to matters of substance, the Motion is

denied without prejudice to renewal thereof.

(b) As to the challenge to the Commission's regula-

tions, the Motion is denied.

(c) As to the request for submission of issues to

the Commission, the Motion is denied.

IT IS SO ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Hugh K. Clark, Chairman

Dated at Bethesda, Maryland

This 8th day of August 1979.
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