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(Allens Creek Nuclear Generating ) '

Station, Unit 1) ) - ,-

NRC STAFF'S RESPONSE TO JOHN F. DOHERTY'S ADDITIONAL CONTENTION 839

On July 11, 1979, John F. Doherty, an Intervenor in the captioned proceeding,

filed a pleading which, in effect, is a motion to expand his list of proffered

contentions by the addition of the following allegation as an issue in controversy:

That Applicants reactor core olan in the event of a
Loss of Coolant accident is not designed sufficiently
to protect Intervenor's safety and health interest in
the event of fuel rod ballooning. Further, that such
balconing [ sic] shall occur in a large number of fuel
rods, leading to release of radio-activity in excess of
10 CFR 20 guidelines. The mechanism for this occuring [ sic]
is that fuel rod over-heating in combination with a long
time duration will produce clad ballooning which blocks the
flow of coolant, such that contrcl of cooling is lost and
core melt begins in the effected area. Intervenor further
contends the 8 x 8 fuel rod configuration olaces the fuel
rods in closer proximity to each other, increasing the
liklihood [ sic] of this mechanism occuring [ sic] when com-
pared to the older, 7 x 7 configuration on which the safety
record of G. E. Boiling Water Reactors is largely established.

Recognizing that the contention represents an untimely filing, Mr. Doherty

attempts, in very sunmary fashion, to justify the late filing, as he must

do by analyzing the following five factors set forth in 10 CFR 62.714(a):

(i) Good cause, if any, for failure to file on time.

(ii) The availability of other means whereby the petitioner's
interest will be protected.

(iii) The extent to which the petitioner's participation may
reasonably be expected to assist in developing a sound
record,
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(iv) The extent to which the petitioner's interest will be
represented by existing parties.

(v) The extent to which the petitioner's participation
will broaden the issues or delay the proceeding.

With regard to the first factor, the Staff believes that there has been

ro good excuse established for the late filing of the contention. Mr. Doherty

states that the filing of the contention ensued subsequent to his review of

NUREG-0557, a May,1979 report regarding the current status of the Three Mile

Island investigation.

He further states that NUREG-0557 discusses the fact that ballooning of fuel

rods took place during the Three Mile Island (TMI) accident. He infers that

the TMI incident confinns the results of a test done at Oak Ridge National

Laboratory which is reported in ORNL-4752, published in January 1972.

While the Commission has recognized that significant new infonnation published

in previously unavailable documents would normally provide good cause for

the amendment or expansion of contentions, the Staff believes that there

must be some attempt to relate the new infonnation to the reactor in question.

Here that has not been done. First, Mr. Doherty has not identified what

portion of NUREG-0557 he relies upon in proffering the additional contention.

More importantly, Mr. Doherty completely ignores the fact that the design of

Indiana and Michigan Electric Company, et al. (Donald C. Cook Nuclear
Plant Units 1 and 2) CL1-72-25, 5 AEC 13,14 (1972).
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TMI is entirely different than that of Allens Creek. Specifically, TMI,

being a pressurized water reactor has a completely different emergency core

cooling system than Allens Creek, a boiling water reactor. The ECCS models

required to be used pursuant to 10 CFR %50.46 for the two plants are entirely

different. 10 CFR 550.46 requires the use of an approved ECCS model, and

although the Applicant's model is approved, no allegation has been made by

Mr. Doherty that the approved BWR model is inadequate in any manner. In

short, no basis has been provided for suggesting that fuel in a postulated

Allens Creek LOCA would be subject to an e nvironment such as that at TMI-2.
.

Finally, with regard to ORNL-4752, Mr. Doherty has made no attempt whatever

to relate the test conditions at Oak Ridge to the Allens Creek design of

8 x 8 fuel.

Therefore, while the May,1979 NUREG-0557 represents new information,

Mr. Doherty has not related that information to this proceeding and it
' does not furnish a good excuse for the untimely filing of additional contention

#39. Moreover, since NUREG-0557 represents both Mr. Doherty's excuse for

the late filing and the substantive basis for the contention, the contention

must be rejected regardless of lateness because it lacks the nexus between

TMI and Allens Creek necessary to supply the basis required by 10 CFR 52.714.

With regard to the second factor set forth in 10 CFR 52.714(a)(1), there

would appear to be no other means by which Mr. Doherty could represent his
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interest in the issue he has raised, since it appears that this proceedirg

constitutes the only forum in which it could be litigated.

The Staff believes that the third factor weighs heavily against Mr. Doherty.

He makes no attempt to demonstrate that his participation with regard to the

ballooning issue would contribute to the development of a sound record in

this proceeding, other than to say that it is "of value" to litigate TMI

issues in this proceeding for a sound record. We strongly disagree with that

statement, unless some relationship can be shown which suggests that the
,

particular TMI issue raised is relevant to Allens Creek. As discussed above,

Mr. Doherty has failed to do that with respect to the issue of fuel rod

ballooning.

Since no other party has raised the issue of fuel rod ballooning, the fourth

factor must be deemed to weigh in Mr. Doherty's favor. However, the final

factor weighs against a finding that the late filing is justified. Specifically,

the addition of the new issue proffered by Mr. Doherty would broaden the issues

in this proceeding. Further, while the admission of this contention as an issue

in controversy would not delay the proceeding in the sense that it would delay

the commencement thereof, the litigation of an unrelated issue such

as this one will consume large amounts of hearing time in this proceeding

without contributing to the resolution of the matters which are relevant and

critical to the decision regarding the issuance of a construction permit for

the Allens Creek facility.
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Finally, even if the Board should detennine that NUREG-0557 provides a basis

for the proffered contention, and that the late filing is justified, the

contention still should be rejected, since it alleges only that in the event

of fuel rod ballooning subsequent to a LOCA, radioactive releases will exceed

10 CFR Part 20 limits. However, even if that is true, Part 20 limits are

irrelevant to the analysis of accident-related doses, which are covered in

10 CFR Part 100. Since Mr. Doherty does not allege that a LOCA would result

in doses in excess of Part 100 guidelines, the contention should not be ad-

mitted as an issue in controversy.
.

For all of the above reasons, the Staff believes that Mr. Doherty's additional

contention #39 should be rejected by this Board.

Respectfully submitted, ,

& \f -|J,st y!
~

a

Stephen M. Schinki
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 30th day of July,1979

.

1015 145



. . ,

UNITED STATES OF AMERICA
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CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF'S RESPONSE TO JOHN F. DOHERTY'S
ADDITIONAL CONTENTION #39" in the above-captioned proceeding have been served
on the following by deposit in the United States mail, first class, or, as
indicated by an asterisk, through deposit in the Nuclear Regulatory Coninis- .

sion's internal mail system, this 30th day of July,1979:

Sheldon J. Wolfe, Esq. , Chairman * Jack Newman, Esq.
Atonic Safety and Licensing Lowenstein, Reis, Newman & Axelrad

Board Panel 1025 Connecticut Avenue, N.W.
U.S. Nuclear Reaulatory Commission Washington, D. C. 20037
Washington, D. C. 20555

Richard Lowerre, Esq.
Dr. E. Leonard Cheatum Asst. Attorney General for the
Route 3, Box 350A State of Texas
Watkinsville, Georgia 30677 P. O. Box 12545

Capitol Station
Mr. Gustave A. Linenberger Austin, Texas 78711
Atomic Safety and Licensing

Board Panel Hon. Jerry Sliva, Mayor
U.S. Nuclear Regulatory Commission City of Wallis, Texas 77485
Washington, D. C. 20555

Hon. John R. flikeska
R. Gordon Gooch, Esq. Austin County Judge
Baker & Botts P. O. Box 310
1701 Pennsylvania Avenue, N.W. Bellville, Texas 77418
Washington, D. C. 20006

Atomic Safety and Licensing
J. Gregory Copeland, Esq. Appeal Board * i

,

Baker & Botts U.S. Nuclear Regulatory Conrnission i-
One Shell Plaza Wasnington, D. C. 20555 h
Houston, Texas 77002
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Atomic Safety and Licensing Carro Hinderstein
Board Panel * 8739 Link Terrace

U.S. Nuclear Regulatory Commission Houston, Texas 77025
Washington, DC 20555

Docketing and Service Section * Texas Public Interest
Office of the Secretary Research Group, Inc.
U.S. Nuclear Regulatory Commission c/o James Scott, Jr. , Esq.
Washington, DC 20555 8302 Albacore

Houston, Texas 77074
Mr. John F. Doherty
4438 1/2 Leeland Avenue Brenda A. McCorkle
Houston, Texas 77023 6140 Darnell

Houston, Texas 77074
Mr. and Mfs. Robert S. Framson
4822 Waynesboro Drive Mr. Wayne Rentfro
Houston, Texas 77035 P.O. Box 1335

,

Rosenberg, Texas 77471
Mr. F. H. Potthoff, III
1814 Pine Village Ms. Kathryn Hooker
Houston, Texas 77080 1424 Kipling

Houston, Texas 77006
D. Marrack
420 Mulberry Lane National Lawyers Guild
Bellaire, Texas 77401 Houston Chapter

4803 Montrose Blvd.
Mr. Jean-Claude De Bremaecker Suite 11
2128 Addison Houston, Texas 77006
Houston, Texas 77030

Mrs. Karen L. Stade
Jonathan Kamras P.O. Box 395
1901 S. Voss Rd. , #7 Guy, Texas 77444
Houston, Texas 77057

Jon D. Pittman, Sr.
Gayle De Gregori 2311 Bamore
2327 Goldsmith Rosenberg, Texas 77471
Houston, Texas 77030

Ms. Ann Wharton
Mrs. W. S. Cleaves 1424 Kipling
8141 Joolin Street Houston, Texas 77006
Houston, Texas 77017

** # # ""
Vesta Eidman 1411 Lamonte
1117 River Bend Drive Houston, Texas 77018

.

Houston, Texas 77063
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Mr. James H. Robinson Dick Day
1228 Bomar 3603 Drumond
Houston, Texas 77024 Houston, Texas 77025

Ms. Bonny Wallace Niami Hanson
614 Meadowlawn 6441 1/2 Mercer
LaPorte, Texas 77571 Houston, Texas 77005

Mr. and Mrs. Bruce A. Palmiter Mr. Robert C. Kuehm
P.O. Box 183 1155 Curtin
302 South Missouri Street Houston, Texas 77018
Orchard, Texas 77464

Ms. Dana Erichson
Dr. Marlene R. Warner 327 Hedwig
6026 Beaudry Houston, Texas 77024
Houston, Texas 77035

Ms. Nancy L. Durham *

Mr. Eugene E. Mueller Box 328
15602 Corsair Road Simonton, Texas 77476
Houston, Texas 77053

Mr. William J. Schuessler
5810 Darnell
Houston, Texas 77074

W
4 tephen M. Sobinki '
u msel for NRC Staff
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