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TITLE 10 - ENERGY

Chapter 1 - Nuclear Regulatory Commission

PART 140 -« FINANCIAL PROTECTION REQUIREMENTS

AND INDEMNITY AGREEMENT

Section 22 - Procedures
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Pursuant to its authority under Section 1ll(J) ¢
Atomic Energy Act of 1954, as amended, 42 U.S.C. 20l4(J), and
aceording to Subsecticn 140.82 of its regulaticns, 1C CFR 140.82,

the Commission herety initiates the making c¢f a determination as
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2 [7590-01]

The Commissicon invites interested perscons to submit to the
Commission, within thirty days of this anncuncement, any infor-
mation in their possession relevant t¢ this determination.
Submittals should, if possible, focus on the application cf the
Commissicn's regulations, 10 CFR 140.84 and 140.85, to the
consequences 32 the Three Mile Island, Unit 2, accicdent. This
informaticn, along with other infermaticn assembled by the
Commission from its own and cther sources, will be considered
By a panel compesed of Commissicn principal staff as required
B 140.22(b). The composition of this panel, and th

detalled procedures which the Commission proposes to follow,
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BACKGROUND INFORMATION

INTRCOUCTION s
[f a nuclear incident occurs, one of the principal obstacles to a claimant's
recovery for injuries or damages could be the necessity of proving
negiigence on the part of the utility or other defendants. In 1566
Congress attempted to remove *his obstacle for certain nuclear incidents
("extraordinary nuclear occurrences” - ENQ) through contractual provisions
terted "waivers of defenses," resulting in an essentially no-fault
scheme. These waivers were intended to expedite recovery for claims
under the Price-Anderscn Act in :the event of an EINO. The following is
intended to explain the waiver of defenses in greater detail and to
describe the :riteria used by the NRC in making a finding as to whether
or not an ENO has occurred. In order to better understand the waiver
provision and the concept of an ENO, an overview of the Price-Anderscn
Act is included.

[. OVERVIEW OF THE PRICE-ANOERSON ACT

Under the Price-Anderson Act (which is a part of the Atomic Energy Act
of 1354) there is a system of private funds and government indemnity
totalling 3560 million to pa:- public 1iability claims for personal
injury and property damage resulting from a “nuclear incident.* The
Price-Anderson Act, wnich expires August 1, 1587, requires licensees of
large commercial nuclear power plants to provide greof to the NRC that
they have financial protection in the form of private nuclear liability
insyrance, or in scme other form approved dy the Commission, in an
amount 2qual ts the maximum amount of 1iability insurance available from
private socurces. That financial protection, $47%5 million at the time of
the Three Mile Island (TMI) accident on March 28, 1979, consists of
orirary private nuclear liability insurance of 374C miilicn provided by
two insurance pecis, ~merican Nuclear Insurers [ANI) and Mutual Atomic
tnerg. Liability Underwriters (MAELU) (which was increased to $160
millizcn on May 1, 1379 -- except for ™I) and 2 secondary layer. In the
avast of a nuclear incident causing damages exceeding $140 millicn, eachn
comrercial nuclear power plant licensee would e charged by the insuranca
oceis providing the insurance a prorated share of damages in excess of
the primary insurance layer up %0 35 million per reactor per incident.
Witk £7 large commercial reactors now operating under this systam, the
seccncary iasurance layer totals $33% millien. Thus, the two layers of
insurance at the time of the TMI accident totaled 5475 million. The
{ fference of 585 million between the financial protection layers cof
$ =iilion and the S580 million liapility 1imit established by the
g-~ncarsen Act is srgvided by government incemnity. Government
-k i17 gracually be shased cut as more commercial reactcrs are
3 .icansees participate in the secend layer of insurance.
anen the orimary and seconcary layers oy themsaives provice liapilisy
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coverage of $560 million, government indemnity will be 2liminated.  The
11apility 1imit -- now $580 million -- would thereaftar increase in

increments of $5 million for each new commercial reactor licensed to
operata,

II. EXTRAORDINARY NUCLEAR OCCURRENCE -- GENERAL
A. Definition ’ :

Webster defines the term "extracrdinary" as "going beyond what is usual,
regular, or customary." Viewed in this light, the recent events at
Three Mile Island may be termed extraordinary, since they would not
occur during normal operations at a nuclear power plant. However, the
term "extraordinary nuclear occurrence" (ENQO) is precisely defined by
the Price-Anderson Act as follows:

The term "extracrdinary nuclear occurrence" means any event causing

a discharge or dispersal of source, special nuclear, or dypreduct
material from its intended place of confinement in amounts offsite,
or causing radiat.on levels offsite, which the Commission cetarmines
t0 De substantial, and which the Commissicn determines has resulted
or prebably will result in substantial damages = persons offsite

or property offsite. (Atamic fnergy Act (as amenced), subsection 113,
42 U.S.C. 2014j) '

The definition thus provides a two-pronged test: (1) subgtantiai offsite
release of radicactive material or substantial affsitas radiation, and

(2) substantial offsite damages. This same section resquires that the
Commission "establish criteria in writing" for purposes of applying

these tests to specific events.

The significance of the ENO concept is that a posizive determination
that an ENC has taken place must e made by the Commission -efare the
‘waiver of defenses" provisions of the Act, desarised selow, can apply
te the accident. In the event of a "nuclear incicent” =has is declarad
10t to e an ENQ, Price-Anderscn funds are stil! available and normal
defanses permitted under State law are not waived. The insurance pocls
may dispensa funds under their policies, whether ar noc: thers is a
determination by the Commission of an ENC, and in cersain situations at
™I have already done so.

3. Legislative History

congressional reports and statements Sy mempers 3F congress in 19€8,
during the cassage of the INO and related provisions, sive a clear
imSression of Congressicnal intent. On cne hanc, it was fals that if
recovery ¢f Price-Andarson funds were laft entirely %0 zhe stasutes and
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principles of State tort law in the event of a major auclear accident,
many valid claims might be tied up in the courts for years. Csngress
gave part ::JTar ttention to problemes of varying State statu'es of

Vi .

limitations (some States, for example, had not adopted the “discovery"
rule for ccnceaied injuries -- which would run the statute of 1imitations
from the time the injured party knew of or reasonably should nave discovered
his injury). Congrnss was also concerned ~v°H the pcss:"’::j that some
States might not appsy “strict 1iability" to a nuclear accident so that
injured ;ar::es might have to praove negli gence. On the other hand,
there was cons iderable resistance %0 :he .o;a substitytion of State law
by creation of a "Federal tort" for nuclear accidents.

The result of this balance of cempeting factors was the "waiver” system.
Under this system the NRC could require that its 1'c=nse°s igree %0
waive certain State law defenses (contributory negligence, assumption of
risk, e-..) as part of the indemnity and insurance agreements, and thus
create “strict liability" through the .nsur-nce policies and GOE"nX.j
agreements. A statute of Timitations would a’so be incorporatad int
these 3”"9’&“.3, which would come ints 3’av if state statute of 'i.i: tions

were more restrictive. Finally, a consolidated Federal court proceeding

-

would be usad to handle all claims in the new system.

[nsurers fsared, however, .”a* uncer such 2 wai iver systam they would be

subjected %o "nuisance suits. The insurance industry fels that it
should not ce required to waive the usual defenses availasie =u <t under
State tort law for those "nuclear incidents” ~n~:n nad *es;?:ec in, at
mest, minor affsite releases and property damage. fha insurance p00ls
urged that such cases could be, and should be, .ea t with withia the
usual State tort Taw system, particularly since minor accicents would

not give rise to the need for quick, massive recoverias.

provisicns would be activated only if an "extracrdi nary
took place. The ZNO was intended to de an event causing 3
offsite releases of radiation and substantial offsise zam
or :rc:er:v "ﬂe Commissicn was given broad discraticn
review) tc zetermine what constitutes an ENO, but was re
1966 amendments to publish written criteria which wouls
a public rulemaking process.

To meet tais concern, Congress developed the "ZNO" conceps. The waiver

nuclear occurrence”
h sabstantial
t0 persens

AL .. Aimial
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:cngrﬁs;icna? statements indicate ¢
oe relatively flexible, evan though
damage figure) would be selectad in
that Congress intended the ..mn.ss.on

fashion. Still, it is equally clear that

icatien of the sriteria Nc":
numgers (such as a S3 rmillicn
a< ng. Tnere is no indication
' fa in a rigid
& desire 3 reiscnadly
'*ef“‘: incex of what the Commission cons i
urgcses ¢f an INC determinction.
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C. Waivers of Defenses

When the Commission determines that an ENO has occurred, then aiy:defendan:
must waive:

(1) any issue or defense as to the conduct of the claimant or
fault of persons indemnified,

(i1)  any issue or defense, as to charitable or governmental
{mmunity, and

(111) any issue or defense based on any statute of limitations if
suit s instituted within three years from the date on
which the claimant first knew, or reasonably could have known,
of his injury or damage and the cause thereof, but in no avent
more than twenty years after the date of the nuclear incident.

The waivers in subsection (i) relating to the fault of all persons
indemnified relieve the claimant of having t3 srove negligence by any
defendant and of having to disprove defenses such as cantributory negligence.
To recover for damages ~esulting from an INO, a claimamt needs to prove

that he was injured or damaged, zhe mcnetary amount of the damages, and

the causal link between nis damages and the radicactive, toxic, explosive

or other hazardous properties 3f the radicactive matar<al rer@ased,

Thus, through this “no-faylt" \ype of provision the principal gbstacle

t0 3 claimant's recovery is no longer proving negligence.on the part of

the defendant but rather showing that his injury or damage was caused by
the ENO.

The statute of limitaticns provision in subsaecsicn ({11) of the waivers
is not intended tc be more restrictive than applicable State law. Thus,
1€ a State had a statute of limitations which provided that suits for
perscnal injury or property damage resulting from a nuclear incident
c2uld be brought any time within 30 years after the occurrence of th
incident, the 3(0-year statute would take srecadenca over the 20-year
Jeriod specified in the Price-Anderscn Act.

The criteria to be used by the Commission will be fully discussed later,
Sut at this point it should be reiterated shat, unless an =NO is declared
oy the Commission, the waivers of defenses srovisicns ¢o not apply. In
such a situation a claimant would have exactly the same righis that he

now has under existing tort law.

The ather major concept in the 1966 amencmenss is =ma<- <he Commission's
qutherity 20 determine whether or not an N0 nas sccurred is not reviewas’ie
3y the coursts.

The 1366 amencments also Senefited injured sersons in sevaral other
respects. The Commission was zutherized %o make financial assistance
sayments t3 claimants immediately following a nuclear fncicent, regardlass
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of whether an ENO determination has been made and without requiring them
to sign a release or otherwise compromise their claims. I[n the event of
an ENO, the 13566 amencments authorized all claimants to sue in the same
Federal district court, generally under the same rules of procedure,

Any action dealing with the same incident but pending in amy State 'court
or other Federal district court could, upon motion of the NRC or defendant,
be removed to the single specified district cours. Consclidation of all
claims resulting from an ENO in a single Federal district court would
permit all claimants to e treated equally. Finally, the 1566 amendments
modified the Act to assure that available funds would be 4fstributed in
accordance with a court-approved plan making appropriate allowance for
latent injury claims if it appeared *hat the total amount of all claims
might exceed the limit on liability

[II. CRITERIA FOR DETERMINING AN ENO

A. Lancuage and Structure of the Criteria

For the Comnission to make the determination that there has been an INO
soth Criterion [ and Criterion [l as set out in the Cammission's published
regulations (Chapter 10, Code of Federal Regulations, sections 140.34

and 140.35) must be met. The language of the criseria (especially
lritarien [, is rather technical and precise and is expressad in terms

of measurements that laymen weuld not be 2xpectad o make themsalves.

"or axampie, 2 satisfy Criterion [ the Commission must de*srmine thats
there has been a substantial discharge or dispersal aof radisactive
material off the sita of the reactor, or that there has beem 2 substantial
level of radiation offsite. The Commission would Zetermine t-at Critarion I
[ had been met when, as a result of an avent comorised of one 3r more
related happenings, radicactive material is relaased “rom its intended
place of confinement or radiation levels cccur offsite and eiher cf the
follewing findings are alsc made.

a. The Commission finds that cne or mere sersons of sise were,
csuld have been, or might be exposed %2 radiation or to radicacsive
material, resulting in a dose or in 2 projected dose in, excess
¢ one of the levels in the follewing :able:

TOTAL PROJECTZD RAQIATICN COSES

Critical argan Sose (rams)
Thyroid 30
Whole bedy 20
3cne Marrow 20
Skin 20
Jther organs ar tissues 30
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[n measuring or projecting doses, sxposures from the following
types of radia“ion shall be included:

(1) Radiation from souices evsernal to the dody; s o)

(2) Radicactive material that may be taken into the bady from
air or water; and

(3) Radiocactive'material “that may be taken ints the body from
food or from land surfaces.

for)

b. The Commission finds that --

(1) As the result of a release of radicactive material from a
reactor there is at least a total of any 100 square
meters of offsite property that has surface contamination
This contamination must show levels c¢f radiation in
axcess of one of the values Tisted in column 1 or column
2 of the following table, or

(2) As the result of a release of radicactive material in the
course of transpertation surface contamination of any
offsite property has occurred. This contamination must
show levels of radiation in excess of cne of the values
Tisted in column 2 of the following table.

TOTAL SLAFACE CONTAMINATION LEVELS®

-
e

Tyoe of

amitter

Column 1

Utility's property beyond
the fence surrcunding the
reactor station.

Column 2

Qther offsite
property

Alpha emmission
from transuranic
isotoves

Alpna emmission
from isotopes
other than ¢transuranic

-

1S8Soves

seti ¢r gam

grmission

3.5 microcuries per square
metar

35 microcuries pcer square
metar

40 millirads/hour as

1 em. (measured through
nct more than 7 millie-
grams per square centie
meter of %3%al absorber)

s ’v; g w 3 M.y y = % i y \
b/ e Taxi1TUm levels (above dackgrgund,, observed or pr

more hoyrs afier initial depesition.
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Q.35 microcuries
per sguare metar

3.5 microcuries
per square metar

& millirads/hour

at 1 cm. (measures
througn not mere thas
7 miiligrams per
sQuare centimeter 3¢
total abscrber)

2jectad, 3 or
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Based on the information available to the NRC staff at this time, it
appears that neither part of Criterion [ is satisfied. Both perscnal,
exposures and property contaminaticn are presently considered to:be' far
below the Tevels specified in the tables set out abave. In the period
March 28-April 7, the approximate upper 1imit on wnole S0dy dose 0 a
person in 2 populated area offsite has been calculated to be 100 millirems.
For the mest part, property contamination level; measured approximated
"minimum detectable activity" Tevels.

[f the Commission determines that an event satisfied Cri=ericon I, Criterion II
must then De applied. I[f Criterion [ canno: reascnably be met, the

Commission would conclude that there has not been an ENG. Criterion Il

is satisfied if the Commission makes any of the following findings:

(1) The event has resulted in the death or hospitalization,
within 30 cays of the event, of five or more pecple
located offsite showing cojective clinical evidence of
physical injury from exposure to the radicactive, toxic,
explosive or other hazardous properties tie reactor's
nuclear material; or

(2) $2,500,000 or more of damage offsite has Seen or will
probably be sustained Sy any one person, er 33 millicn or
more of such damage in tatal has been ¢r will csrocadly be
sustained, as the result of such event; cr

(3) The Cemmission finds that $3,000 or more c¥ damage offsite
has been or will prebably be sustained by Bach of 27 ar
more persons, provided that 51 million or more of such
damage in total has Seen or will praobably De sustained,
as the result of such event.

Th2 term "camage" refers to damage arising cut of or resulting from the
radicactive, <oxic, expleosive, or other nazardous proper—ies of the

reactor's nuclear material, and shall e based upen estimazes o cne or
more of the following:

(1) Total cost necessary t3 put affected property back into
use,

(2) Loss of use of affectad property,

(3) Value of affected property where not srictical %0 restore
t0 use,

Financial loss resulting frem orotective actions such as
gvacuation, appropriacte £0 reduce or aveid exsosure ¢
radiation or %o ragicactive mazerials.
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8ased on the information aviilable to the NRC staff at this time, the enly
category of Criterion [I damages possibly satisfied by the Three Mile
[sland accident is defined by (4), namely financial lass resulting from
protective actions such as evacuation, appropriate %o reduce or avoid
exposure to radiation or radicactive material. A limited number of
persons (pregnant women and small children) were advised by the Governaor
of Pennsylvania to leave the 5 mile radius of Three Mile Island, and in
S0 doing incurred expenses.-- The insurance pools have been compensating
the expenses of these families. ™Many others evacuated the area although
they were not advised *o do so. '

A detailed assessment of all losses of this type might reach the $5
million figure of Criterion II, though much would depend on how Sroadly
the various damage categories of this criterion were interpreted. [t
appears unlikely that voluntary payments by the insurance pools will
reach this figure. The amount recaverable in the various court actions
is virtually impossible %o estimate at this time.

The 1366 amendments to the Act required the Commission %o srepare and
publish for public comment the criteria it proposed to apply in deciding
whether 2 nuclear incident was an INO. On May 9, 1368, the proposed
rule and accompanying explanation appeared in the Federal Reqistar (33
Fed. Reg. 6978). Following a peried of public commenz, the finmal rule
wads pubiished on September 1, 1363 with an effective 2ate sf December i
1968 (33 Fed. Reg. 15998).

The dual criteria contained in the final ryle were designed ta follow

the language of the 1966 amendments %o the Act in definimg an ENC:

there must be 2 substantial offsite release and -substantial offsite
damages. The specific values incorporated ints the criteria intenticnally
place 2 large gap between an ENO and the Commission's reguiations governing
offsite release during normal cperations. Those values were intended 2
represent the Atomic Energy Commission's best judgment in deciding when

the Act's definition of an ENO had ceen satisfied. The criteria have
remained unchanged since their adoption in 13963.
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