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NOTICE

This report was prepared as an account v. ork sponsored by
the United States Government. Neither the United States nor
the United States Nuclear Regulatory Commission, nor any of
the2 employees, nor any of their contractors, subcontractors,
or their employees, makes any warranty, express or implied,
nor assumes any legal liability or responsibility for the accuracy,
completeness or usefulness of any information, apparatus, pro-
duct or process disclosed, nor represents that its use would
not infringe privately owned rights.
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R E INTERSTATE CONFERENCE ON WATER PROSLEMS

4r

Thh Interstate Conference on Water Problems is a national association

of State, intrastate and interstate officials cnd Legislators concerned with

witer resources administration and related matters. The Conference was
_s

established in 1959 as an outgrowth of regional conferences on water problems

as recogrrIed in the same year by action of the General Assembly of the

States.
.

ICWP,s as as independent association of water officials, works
,.

\
cooperatively with the National Govern)r's Conference, the National Conference

,

cf Statu atures and the Council of State Governments and serves as on

advisory body to other associations of government officials in the area of

water resources management, conservation and development.

The purpose of ICWD is to facilitate cooperation, consultation and

exchange of information among State, intrastate and interstate officials

and agencies as to the conservation, use, development and administration

of water and related land resources, the law governing these matters and

Federal-State relationships in the field of water and related resources; and,

to the extent feasible and desirable, to promote a consensus or hartranizing

of State and intrastate views on any subject within the purview of the

Conferer.ce, and to present and disseminate such views.

.

ICWP is managed by a 12-trernber Executive Coninittee elected arnually

and reflecting geographic distribution ~. Currently, Board members are from

Western States (Idaho, Mor.tana, Nebraska and Utah), Centra 7 States

OdT.7N
fii
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(Minnesota and Ohio), Northeast (Massachusetts, New Jersey and Maryland),

and South (South Carolina and Mississippi).

The ICWP Executive Committee serves as the Standing State Advisory

Committee to the U.S. Water Resources Council (WRC). Executive Committee

members and selected Committee and Task Force Chairmen meet with the members

and staff of WRC periodically to discuss and advise on pending water

resources issues and policy. In addition, ICWP Conmittees and Task Forces

have prepared several position papers and in-depth reviews to assist WRC in

developing policy and review documents for submissior. to Congress and the

Federal Executive agencies.

Ccnference members also serve or, several special task fcrces in

cooperation with other organizaticus, including Federal agencier, to review

pending legislation and administrative regulations relating to water resource

programs.

ser.. s
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DISCLAIMER

This report, prepared under cortract with the U.S. Water Resources

Council for transmittal to the U.S. Nuclear Regulatory Commission, was

produced by the Interstate Conference on Water Problems in an effort to
~e

provide a :ompilation and summary of the views of selected States regarding

relationships of water supplies to the nuclear licensing process.

This publication does not represent the official position of the U.S.

War.er Resources Council, or the U.S. fluclear Regulatory Commission, nor does

it represent the position of any single state or the ICWP.

Though 24 States and two Interstate agencies participated in the

development of this report through attendance at formal meetings and review

of drafts, no endorsement by any agency is claimed, and no endorsement was

requested. All States may be assumed to reserve judgement on the contents

of this report until further review is completed and until WRC and NRC

determine their use of the report findings. The letter received from the

State of Georgia (attached as Appendix A) fully rese#rving endorsement

clearly describes the general position of most States relative to the use

of reports of State information by Federal Agencies.

,

..
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INTRODUCTION

The general responsibility of the Interstate Conference on Water

Problems (ICWP) under its Contract (Memorandum of Agreement) with the U.S.

Water Resources Council (WRC) in the activities sungnarized in this report

are related to the nuclear licensing process. Specifically, ICWP was to

identify State " procedures to obtain State / regional involvement in early
'

site review or permit activities in the licensing of nuclear facilities."

The Contract between WRC and ICWP also covers States' input to WRC on

implementation of Section 13, P.L. 93-577, The Federal Non-Nuclear Energy

Research and Development Act. A report on the States' views on this subject

will be delivered to WRC at a later date.

The information included in this report was originally identified in a

request from the Nuclear Regulatory Commission (NRC) to the U.S. Water

Resources Council (WRC). WRC, in order to obtain input from the States,

contracted with the Interstate Conference on We ar Problems to compile the

States' views and recomendations for transmittal to the Nuclear Regulatory

Commission.

The specific forms of assistance requested of WRC from NRC and

subsequently referred to ICWP were:

"1. Identification of State permit procedures
with respect to water quantity as they relate to
Federal / State coordination in the licensing of
utilization or production facilities. agg i44U i

"2. Examination of State / regional involvement
in early site reviews or permit activi'.ies which may be
needed as part of procedures suggester in Section 102 ss,'f)
and Section 102 or the proposed legislation." (S.3286,
94th Congress.)

-2-
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The infonnation provided in this report is to contribute to a larger

study by NRC titled, " Efficiency in Federal / State Siting Actions.' The

detailed study plcn (September 15,1976) for this study was desianed by

NRC "in keeping with the spirit of Section 1C2 of the proposed legislation."

Section ss(p) states:

The Nuclear Regulatory Commission, in cooperation with
other Federal an! State agencies, shall conduct a study
of methods to improve further the procedures for Federal
and State participation in the review and approval, in
areas other than protection against radiation hazards and
protection of the common defense and security, of sites for
utilization or production facilities. The study should
give particular attention to methods for coordinating and
reaching environmental decisions as efficiently as possible.
The Chairman of the Nuclear Regulatory Commission shall
submit the results of this study together with any recom-
mended legislation to the Congress within twelve months of
the date of the enactment of this Act.

The detailed NRC study plan further outlined the task requested of WRC

and subsequently delegated to ICWP in Part 2.8, State Determination of Water

Rights 3s follows:

This task will examine Federal / State coordination in
review of water rights or quantity pencits required for
facilities' cooling systems. The extent to which State
determination and adjudication of water rights may be
involved in the efficiency of the environmental deci-
sion making may be a critical factor in many States.
This task could summarize current work by the National
Water Resources Council and the Water Basin Commission
as it relates to quantity problens.

The section of this report relating to radiological concerns was not

mandated in the contract. However, discussions with representatives of

the States participating in tne workshops and involved in review of the

84K::S
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praject highligt.ted this concern. States empnasized that any report of

their views that did not include this issue would be incomplete and not

reflective of the tiue problems encountered in processing applications for

nuclear facilities.

8]O og
- .. v t,
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METHODOLOGY

ICWP's Chairman delegated general management of this contract to a

special projact management comittee representing broad gao: 1 hic distribu-

tion. Members of the Project ihnagement Committee resided in the States of

Ohio, Pennsylvania, Georgia, Wyoming and Utah. In addition, representatives

of WRC and NRC served as exofficio members of the Project Management

Committee. The Project Management Comittee met four times to review

project activities, coordinate planning of future activities and review and

approve reports. There was continuous communication between the Project

Management Committee members and between the members ar.d project staff.

The States participeting in the project were selected by nutual

agreement between the WRC, NRC and ICWP, based on the following criteria:

1. Different geologic and hydrologic characteristics be represented.

2. Different systems of wat.er law be represented.

3. Potential for new energy development (either nuclear or non-
nuclear) be present.

4. Differing stages of nuclear energy development be represented.

To accomplish the responsibilities relating to the NRC request under

the Memoranoum of Agreement systematically and consistent with the time

limits set by NRC, it war agreed to by the parties to the agreement

that 15 States plus the member States of the Western States Water Council

be included in the NRC study. These states are:

86 % 81
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Alabama Idaho New itexico South Carolina
Arizona Illinois North Carolina South Dakota
California Indiana North Dakota Utah
Colorado Kentucky Ohio Washington
Florida Montana Oregon West Virginia
Georgia Nevada Pennsylvania Wyoming

To obtain input for this report, ICWP has held formal meetings with

State officials from Montana, Wyoming, Illinois, North Carolina, South

Carolina, Georgia and Florida. These meetings were conducted at:

States
Location Date Participating

Billings, Montana 23 November Montana, Wyoming
Columbia, South Carolina 23 November South Carolina
Atlanta, Georgia 30 November Georgia
Tallahassee, Florida 1 December Florida
Springfield, Illinois 6 December Illinois
Raleigh, North Carolina 7 December North Carolina

Project Staff conducted the meetings with assistance from Project

fianagement Committee members and participating State officials. State

officials in attendance at the meetings included representatives from the

followino State organizations:

- Water Resources Management
- Water Research Institute
- Water Quality
- Fish and Wildlife Management

,

- Power Plant Siting
- Department of Agriculture
- Water Surveys
- Geological Survey
- Natural History Survey
- Planning
- Energy

84re
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In States where no formal meetings were held, agencies were requested

to review preliminary documents and submit their comments in writing.

Response to preliminary documents and the draft of this report was very

helpful in formulating final recommendations.

In the area served by the Western States Water Council (WSWC) a

special project workshop was held January 27 in Portland, Oregon. Ten States

were present at the meeting and the lith WSWC member State had submitted

earlier comments by phone.

To obtain input from prior studies ICWP reviewed portions of the

. following studies and documents:

1. " Nuclear Energy Site Survey--1975", prepared by NRC
to assess the implications of large energy parks involving
groups of nuclear electrical energy generating plants.

2. " Federal Power Commission Order, FPC 383-3," relating to the
duties and functions of the Regional Reliability Councils.

3. " Federal Energy Regulation: An Organizational Study,"
prepared in 1973-74 by the Federal Energy Regulation Study
Team to identify alternatives and recommend improved approaches
to Federal involvement in licensing energy facilities.

4. " Nuclear Issues: A briefing Document for the Southern
Governors," prepared in November 1976 by the Southern
Interstate Nuclear Board as a key issue reference in response
to the Staff Advisory Committee of the Southern Governors'
Conference.

5. Reports of the NRC-sponsored Annual State-Federal Power Plant
Siting Conference, which identified suggestions for improving
Federal / State coordination of the nuclear licensing process.

s m ea
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A representative of ICWP also participated in the NRC-supported

Workshop, " State Perspectives on Energy Facility Siting," held in Atlanta,

Georgia December 15-16, 1976. A report of this workshop will become a part

of the overall input of NRC's study, " Efficiency in Federal / State Siting

Actions."

Eacn of thesc activities--workshops, review of studies, special

correspondence, participation in other organization meetings and the con-

tinuing communication between project management comittee members and

staff--contributed to this report. Without this comprehensive approach,

and the voluntary commitment of time by State officials, the campletion

of this project would not have been possible.

The major issues identified by the States and compiled for this report

dre divided in two categories: general siting considerations and radiolo-

gical concerns, including waste management and transportation of nuclear

materials.

Information on procedure for water allocation and permit *;ing and

power plant siting was collected from selected State and Interstate

agencies. Reports from nine (9) State and Interstate agencies are

included as Appendices to this report, providing examples of the variety

of approaches States utilized to meet the needs of their citizens.

Sj n ' fM. .. ~.
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GENERAL SITING CONSIDERATIONS

The identification of water quantity permits as an element of

the NRC's study " Efficiency in Federal / State Siting Actions" indicates

that this issue has high visability with the Federal licensing agencies.

Consideration of State permit procedures which relate to efficiency

in Federal-State coordination invariably has its initial focus on State

laws regulating the utilization of surface waters. ICWP'., study effort,

however, has attempted to expand the consideration to a broader scope.

ICWP member States, while recognizing the primary function of

water allocation law in making many major industrial facility site

decisions, also recognize that many additional factors govern final

facility decisions to a far greater degree than the availability of

unallocated or transferable quantities of ater.

Surface Water

ICWP has found that there are--in the States participating in this

study--as many permitting / licensing systems as there are States. The

study concentrated on relationship between the water permitting and

water resources management systems as they relate to water availability

for any large water-consuming industry.

The two generally accepted categories or systems of law applied to

water allocation are the doctrine of riparian use and the doctrine of

prior appropriation. The riparian doctrine generally applies in eastern

OtTh.Bd
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States and the doctrine of prior appropriation generally applies in the

western, arid States. States have adapted these systems of water law to

meet the needs of their citizens efficiently. Because of these adaptations,

the laws of the States do not always have the consistency which appeals

to national program managers. For example, in the area served by the

Delaware River Basin Commission, the doctrine of equitable apportionment

has been accepted by the participating States and the Federal Government.

The rights of riparian owners are neither clearly quantifiable nor

are they necessarily stable, leaving the private and public utility

companies in a relatively more risk-oriented situation. Many riparian

States do not have mechanisms for allocating water in advance of actual

withdrawal, conflict and court litigation. Thus, they have no vehicle

to take into consideration all existing and potential claims on the

water and determine if the utilities' requests would diminish the right

of any other riparian. The balancing of interest only occurs in the

context of a court suit brought by parties claiming existing or prospec-

tive injury.

Where " riparian" States have adopted permit allocation programs,

the considerations for issuing an allocation and the limits imposed are

usually established by State statute. The permit system may provide a

right to specified quantities of water over a certain period, thus

providing greater security for the water user. Generally, however,

permit allocations in the eastern States are time-limited and may be revised

by the issuing agency as circumstances (including new uses) warrant. The

00.5.!35
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North Carolina procedures outline attached as Appendix B inden:ifies

those priorities and limitations which apply under their riparian system .

The Western states appropriation doctrine has been described by

Wells Hutchins in Water Rights Laws of the Nineteen Western States as

follows:

The appropriation doctrine contemplates the acquisition
of rights to the use of water by diverting water
and applying it to reasonable beneficial use for a
beneficial purpose, in accordance with proceduras
and under limitations specified by constitutional
and s' Ntory law or acknowledged by the courts.
The water may be usea on or in connection with
lands away from streams, as well as lands contig-
uous to streams. A distinctive feature of the
doctrine as it was developed in the West is tha
principle cf "first in time, first in right" the
prior exc .sive right of the earliest appropriator
of water from a particular watercourse to the use
of the water to the extent of his appropriation,
without material diminution in quantity or deterior-
ation in quality, whenever the water is available;
each later appropriator has a like priority with
respect to all those who are later in time than
himself. In tne absence of constitutional or
statutory modifications, the principle of "first in
time, first in right" is still valid. Howcver,
certain States have authorized preference and
imposed restrictions upon appropriations made under
prescribed statutory procedures, the effects of
which under some circunistances is at variance from
the right of tim first applicant to be accorded the
first priority. The appropriative right relates to
a specific quantity of water, and is good as long
as the right continues to be properly exercised.
The right may be acquired for any use of water that
is beneficial and reasonable.

The distinctions between prier appropriation and riparian doctrines

for water allocatier./aaministration were anticipated in this study. The

ac.inistration of these doctrines is of long standing, is well recorded,

849 153
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and should be well understood by all public and private utility companies

that may be applying for NRC construction and operation licenses. These

systems and their distinctions are not necessarily well understood by

the public, but information on their requirements is readily accessible in

the respective States. Sarole information received from the State of Wyoming

(Appendix C) and the State of Montana (Appendix D) displays the requirements

and the process for obtaining water.

The application of these doctrines varies from State to State, based

on the development of local legal custom: and the hydrologic characteristics

of the area. The systems also overlap in some States and in some cases are

operating in a parallel fashion. The NP.C and its license applicants need

to inform themselves fully on the requirements for water appropriation in

the State of issue in order to assume full compliance and timely determination

of the availability of water for the facility to be licensed. .

Interstate Compacts

Interstate compacts also govern the availability of water supplies for

nuclear energy facilities in many areas of the nation. In areas where

compacts have been developed, there are specific requirements for flow

maintenance and the delivery of a specified quantity of water to the receiving

(downstream) States. The Colorado River Compact, allocating waters both

between upper and lower basin states and between States of each sub-basin

area is an excellent example of Compact requirements.

In the areas where Interstate Compacts do not yet exist. careful

consideratior. must still be given to the needs of downstream water consumers.

e4nes
- 12 -
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The impacts on downstream riparian owners in other States may be as critical

in the noncompact streams as it is in those where compacts exist.

Ground Water

In many areas of the nation, use of ground water as a viable alternative

to surface water for cooling purposes within nuclear energy facilities is

being considered. State procedures for issuance of permits for utilization

of ground water are not necessarily identical to the procedures for surface

water. The complexities of ground water withdrawals often require a much

more rigorous analysis to determine potential impacts of a proposed use on

other users. Ground water resources are often interconnected hydrologically

and hydraulically, with surface water resources.

The need for additional information on the interactive eF cts of ground

water withdrawals is intense. While much has been and is being done to

describe ground water supplies, the need for additional baseline data

exists in many areas. In some regions, the conjunctive effects between

ground water and surface water are receiving increasing attention by State

water management agencies.

Instream Flow

The review of an application for water supply by the States requires a

concurrent evaluation of the potential water quality impacts due to water

withJrawal and waste discharges by the applicant facility.

849 155
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The simple fact that an adequate quantity of water exists--at low flow

and af ter other users cre supplied--is not sufficient consideration for

application review. The States have water quality certification programs

which require that structures placed in water (for instance water intake

structures) be certified regarding their compliance with water quality

standards of the State.

A number of states have classified streams for best of highest use or

to insure the protection of environmental values. Application of these

systems of classification has generally been preceded by planning activities

with extensive public participation. Regulations associated with these

classification systems may involve water quantity, water quality and land

uses adjacent to the principal water course. Some states have programs

enabled by recent legislation for decl3 ration of wild and scenic rivers

and protection of similar environmental values. Wherever resources have

been classified, water supply permit procedures generally require their

consideration.

These systems, coupled with State water quality laws regulating

discharges, are applied to all industrial facilities.

States are adopting minimum stream flow policies and regulations for

the benefit of fish, aquatic life and wildlife maintenance. Procedures

for determining optimum and minimum flows for these purposes have been

refined substantively by State environmental and fish and wildlife

agencies.

SO:30
849 156- 14 -



For example, Oregon has reported that the quantity of water covered

by the adopted minimum stream flows exceeds all other uses in the State

of Oregon.

The integration of water quality with water quantity in state

planning ana regulatory procedures represents a major advancement in

water management. Such procedures further require considerations of

loss of assimilative and dilution capacity due to depletion of stream

flow. Depletion of inflows into estuarine resources with resulting

changes in the regimen of the interface between fresh and saline waters

also are increasingly forming a part of these concerns.

In some areas these low flow conditions may require development of

new storage facilities by water users, with their potential environmental

hazards, to provide make-up waters to maintain flows during drought

periods.

Thermal Discharges and Evaporative Losses

The U.S. Environmental Protection Agency and the States have adopted

standards for thermal effluents from all facilities. However, no firm

agreement exists on the effects of these thermal effluents on the receiving

waters. The major areas of concern regarding thermal effluent are: effects

on fisheries and wildlife; effects on the food chain; effects of intermittent

thermal discharges; and synergistic effect of thermal and other waste

discharges. Some studies report that there is little damage from thermal

discharges and possibly some limited enhancement in certain areas. Other

849 157
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studies report distinct changes in the environment following addition of

thermal effluents. These studies, as orally reported at the ICWP Energy

Project meetings, are related to specific sites and are based on limited

information. Because no clear scientific agreement exists on the impacts

of thermal discharges, additional research will be required before this

issue will be eliminated as an area of potential delay in siting of majcr

facilities.

To minimize the effects of thermal discharges on receiving waters and

to meet the temperature standards of the States, electric generating

facilities are utilizing different types of cooling systems, such as cooling

ponds and evaporative cooling tower--open cycle and closed cycle systems.

There is a general concern among State officials regarding evaporative loss

of water associated with cooling systems used by electrical generating

facilities. A corallary concern is disposal of cooling tower blow-down from

closed cycle systems. Disposal of this concentrated effluent can have

adverse water quality impacts, whether it is placed on land (with potential

seepage into grourdwater) or returned to the surface water.

Because no firm answers to this problem of evaporative loss, work-

shop participants indicated the need for comparative scientific studies

of the evaporative losses. All cooling methods should be studied, including

reservoirs and cooling ponds, flowing rivers and streams (once through

cooling), and the various cooling tower methodologies. The results of the

many studies now underway and recently completed should be compiled and

summarized to assist State and Federal decision makers as they seek the

most appropriate methodology for each new plant site proposed.

849 158
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Water and Energy Con;ervation

As the utilities seek to meet the thennal discharge requirements and

the water supply problems associated with cooling towers, new potential

sources of water supply are being tested. It was reported that a new elec-

trical generating facility in the Tucson, Arizona area will be ineeting a

portion of its water requirements with municipal wastewater treatment plant

discharges. Innovative reuse of water in these ways is being encouraged

by the States to better conserve and manage their scarce water resources.

However, new cooling water sources can also present health, environmental

and water rights problems which need thorough scientific analysis.

Study participants noted that innovative reuses of water represent the

collection of or the taking of water from a different point in the hydrologic

cycle rather than a new source. These " sources" are not necessarily water

conserving, but they may lead to an indirect energy saving. Whether water

or energy conservation is being considered, the full system of the water

or fuel cycle must be reviewed to effectively test the innovative techniques.

States are taking the initiative to develop alternative energy

conservation concepts and programs. Assistance for these initiatives is

being provided by many Federal agencies, with leadership by the Federal

Energy Administration State grant programs. One concept being considered in

several States is secondary use of waste heat from electrical generating

facilities. Because water is the major transfer element for the waste heat,

it can be anticipated that electrical utility companies planning new facilities

Okh
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in these States, will be required to present alternatives to the traditional

heat dispersion systems. Conservation of this heat energy may provide

benefits in the conservation of water resources. These alternative systems

should also provide an opportunity to extend the concept of multiple use of

water, necessary for corrprehensive planning and management of this scarce

resource.

Comprehensive Water Resources Planning

The foregoing issues of thermal discharges, maintenance of streamflows,

evaporative losses and alternative waste heat disposal systems are not

traditional water supply (quantity) issues. Enumeration of these problems,

however, does highlight the current situation in which no agency--the States,

the Federr.1 Government, the private and public utilities--can separate

water ',upply issues from water cuality considerations. This fact highlights

the need for enhanced comprehensive planning at the State level. The

continuing relationship between water quality and water quantity requires

ongoing monitoring to facilitate the early and efficient processing of

permits.

In most states, water resources planning programs have been in progress

for many years. State water resources planning processes take different

forms among the states. In some states, a comprehensive water resources

planning process exists; in others, water may be only one of several natural

resources of concern within a broader resource planning activity; and in
'

others, the planning effort may be limited in focus to specific water resource

concerns such as agricultural water supply or water quality management. State
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planning may also be integrated with the planning efforts of Federal agencies

and other states through River Basin Ccmmissions created within the framework

of the Federal Water Resources Planning Act of 1965 and Federal / State compacts

such as have been formed for the Delaware and Susquehanna River Basins. These

integrated efforts compliment intrastate planning. Integration of water

planning with land use planning has been stimulated by recent Federal

legislation such as the Federal Water Pollution Control Act Amendments of

1972 and the Federal Coastal Zone Management Act of 1974.

Increasingly, States are viewing planning as a continuing and dynamic

process. Hence, the comprehensive planning reports are not being used as

a rigorous framework for a permanent regulatory response to short- and

long-range interests. Instead, the periodic reports are increasingly being

used to guide decisions for the imediate future and are being regularly

updated to incorporate differences between projection and performance, new

knowledge and changing priorities at the national and State levels.

Water requirements and water quality control for energy development

are one of the considerations in State water resources planning processes.

In many States, the level of involvement of energy producers and suppliers

has been mixed, largely because of lack of initiative by the industry. Due

to industry's reluctance to participate, some existing planning reports are

therefore not responsive to the total spectrum of water resources needs

which accompany energy development. Similarly, industry planning for energy

development may be proceeding independently of the concepts, policies,

programs and plans for management and use of specific water resources which

are recognized and accepted within the state water resources planning process.

S il % .!d d
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The States have a continuing concern to plan for the most effective,

multipurpose use of water resources. Water has traditionally been considered

a public commodity and has been available at no cost o.a at a very low cost.

This nas been true in the East under the riparian' system where the water

is " free." It has also been true in the West where the cost of developing

water supplies remains a very small part of the total cost of constructing

and operating energy facilities, and where large increases in the cost of

water lead to only minimal increments in the cost of energy. Water quality

requirements and instream flow requirements will require additional analysis

of proposed withdrawals. This analysis can be expected to require a utility

to present alternative water use systems and could possibly mandate utili-

zation of alternative construction plans in order to meet the State

requirements.

Hydrologic information of a general nature on water resources is

readily available in all States, assuming most sites will be in proximity

to major sources of surface water. This information has been developed to
,>

support the continuing comprehensive planning process. Long-term stream

flow records exist in most States for major streams or can be generated

through mathematical modeling techniques, given sufficient lead time. Ground

water data needed for site specific analyses are not abundant. Additional

data can be expected to be required for the majority of major electric

generation facility sites impacting on ground water. For areas of concern

where data /information has not previously been collected, extended time

periods for data collection should be anticipated.
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Although the comprehensive water plannirg process is dynamic, the

utilities have full access to information on water availabilities, water

allocation procedures and State priorities for use of the water. While these

plans (or plan revisions) are in varying stages of completion, sufficient

information is available to permit rational discussion of alternatives for

facility siting betweun the States and a reasonable and responsive utility.

The utilities will also have information which may assist the States in

completing the data base required for their comprehensive plans. It has

been suggested that there could be a significant advantage in having a

shared (State-industry) data base.

Electrical Utility Planning

The States' major problem in facilitating utility planning and

permitting requirements is obtaining alternative site information in advance

of the actual permit request or allocation process to enable their staff to

perform the necessary site specific analysis. It is, therefore, vital

that the States receive alternative site information at the earliest possible

time from the utility companies and the Federal agencies involved in

developing, licensing and/or supporting the proposed facility.
.

A number of States have begun identifying potential sites for new

energy facilities (both electrical generating and new technology) either

independently or with the cooperation of industry representatives. States

have developed environmental policies which are publicly accepted and which

can aid in proper energy facility siting when used by the electric utility

in its decision making processes. While final approval depends on the specific

processes utilized at the site, tais early identification effort provides an

849 163
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opportunity for utility companies to enter into early and rational discussions

with State agencies anc' oublic interest groups regarding site selection.

The State of Washington has developed a form of one stop siting review

to facilitate the issuance of all pennits required for facilities.

Appendix E outlines the Washington roles. Minnesota has developed its own

system of environmental impact analysis which brings all State agencies

into the review process early in the utility's planning program (see

Appendix F for requirements). The Delaware River Basin Commission has

mandated the early review of all electrical generating facilities (Appendix H).

Montana has also developed a program for reviewing major facilities and has

a special permit procedure to assure a comprehensive response to applications

(Appendix D).

Working through the early review process, both the State and Interstate

agencies and the utility may anticipate early identification of potential

ptoblems.

Agency personnel in some States indicated that public utilities are

becoming more willing to provide detailed early site information for review

and study. In the past, this early information was considered proprietary

and was not released until the final stages of planning in order to preclude

land speculation. In some States, utilities have found that early public

announcement of potential sites facilitates all licensing processes, with

savings in time more than offsetting any increased land costs. Because

land costs represent a s'nall percentage of the costs for an energy facility--

even smaller in a nuclear facility--land cost increases are not believed

849 164
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by the States to be a detriment to early announcement of the sites. States

also recognized that land costs are included in future rate structures. In

one State, it was reported that early announcement of sites has caused some

land speculation, but that such spe alation had been dampened when a potential

site was rejected by the utility following detailed geologic evaluation,

leaving the speculator with a very expensive, but relatively useless, piece

of land.

FPC Reliability Councils

The Federal Power Commission under FPC Order 383-3 has cstablished a

national network of Regional Reliability Councils for the purpose of assuring

a continuing and reliable supply of electric power. Regional ReliabGity

Councils include in their membership all bulk electric power suppliers and

represents only the electric utilities. The Councils prepare repotus,

updated annually, which project the major generation and transmission

facilities required to meet the industry's electrical demand forecasts.

The general nature of the Regional Reliability Council Reports is such

that they are not plans or reports of plans, but onl; limited projectior;s.

The methodology used by the utilities in preparing projections for these

reports is not uniform. ICWP workshop participants have reported that these

reports do not reach their agencies, or if they do, the reports do not

necessarily reflect the actual plans, in terms of planned facility locations

for new electric generating facilities.
.
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States, through public utility commissions which deal with utility

rates or certificates of public need and convenience, also consider with

facility siting. The public utility commissions could have the opportunity,

through review of an improved annual report of the Regional Reliability

Councils, to identify all future utility sites in their geographic areas.

These reports could provide the basis in all States for early site review

and revision of utility company plans to provide additional benefits to an

area, to minimize damages, and to facilitate licensing and permitting

processes.

In some areas of the nation, interstate agencies with regulatory powers

now require utilities to provide 15-20 year (annually updated) projections,

of neojected and planned facilities. (See Appendix H. Delaware River Basin

Commission.) Some States also require utilities serving their citizens to

prepare similar detailed reports. These State and Interstate reports appear

to somewhat duplicate the FPC required reports.

If improved Regional Reliability Council reports are distributed to the

State agencies involved in final permit of electrical generating facilities,

the reports could facilitate and expedite the decision making process.

State agencies would be able to improve coordination of their reviews and

provide early input in the Federal licensing process.

To increase public awareness of the utility plans and an improved

public understanding of the nature of potential facilities, the Regional

Reliability Council reports could also be presented at public hearings in

each of the affected States each year. This would provide the opportunity

849 166
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for full public scrutiny of both the utility's projected defand and its

suggested methods and facilities for meeting the demand. Such early public

meetings should assure that all interested parties have the opportunity to

surface concerns prior to the final permitting and licensing processes.

States have further suggested that, to insure that State agencies become

more cognizant of the Regional Reliability Council reports, the Federal Power

Commission should submit the reports to the States through the A-95

Comprehensive Review systems.

.

Public scrutiny of and objections to nuclear facilities have generally

not surfaced until large sums of money have been invested in planning,

6 eioping and reviewing the facilities. It is at this time in facility

development that delays are generally most costly, in terms of moietary and

credibility losses, by the utility and the regulatory agencies., Early

hearings, involving both the Federal and State regulatory age aies and the

utilities, could provide the vehicle for avoiding expensive delays at the

end of the process.

Linkages Between Water Planning and Regulatory Functions

In the past, the linkages in most states between water resources

plannir-; and regulatory activities have not been formal or absolute. In

many cases, State plans and reports have served solely as reference. documen'ts
,

for review of applications for water use permits. This situation is changing

rapidly in most States. Consolidation of State water agencies under one

agency, and legislative reouirements for specific determinations in

849 167
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relationship to the current State water plan are examples of the means

through which States are tying planning and water mar;agement more closely

together.

Communication between NRC and the utilities and the State water

permitting agencies have been limited. A continuing and open communication

process which mandates early noti'ication to the States by NRC of any

potential facilities could greatly facilitate early permit and licensing

procet es. Early review would provide an opportunity for early public

hearings when needed. This would i tabiish a forum for both interested
i

citizens and special interest groups to surface concerns and objections at

a point in the planning process when these concerns can be considered

without overall delay in fat.lity develpment, and without imposing a finan-

cial burden on the utility company ar.d the regulatory agencies.

There is a continuing need for early communication between the utility

companies, NRC, and the State water management agencies to facilitate the

development of infonnation required fur water allocation and permitting

processes. There is a further need to enhance the States' comprehensive
,

' water planning process so that general information is available which can

assist the State in advising utilities and Federal regdatory agencies on

the acceptability of potential sites for the location of major electrical

generating sites.
.'

,

!
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LEGISLATION

Reports of several Federal agencies and reports of several conferences

and meetings have been reviewed as a part of this project. Proposed and

draft legislation have also been reviewed to gain a perspective on

potential changes in Federal and State procedures. The NRC study, from

which the request for this report emanated, is based on proposed legislation

(S. 3286, 94th Ccagress) dealing with nuclear energy facility licensing

and site permitting. Because this legislation and the other report

recommendations reviewed could impact significantly on State processes

and prerogatives, State comments relating to selected subjects identified

in the proposg15 have been compiled.

The NRC-supported conference " State perspectives on Energy Facilities

Siting" ( Atlanta, Georgia, December 15-16, T976), in preliminary draf t

reports, recommended consideration of Federal legislation which would:

Delegate site approval authority to the states provided
their site approval process contain provisions for:

a. The review to be complete within a specified tine
period ,

b. Meaningful public participation in a manner consistent
with State administrative procedures including the
filing of notice and providing an opportunity for
interested parties to be heard,
Requiring that the decision, when reached, will bec.
binding on all state agencies,

d. An appeal mechanism with a specified statute of
limitation except upon the discovery of new material
evidence or changed circumstances.

(This draft recommendation is not necessarily interproted as
a proposal for one-stop siting. The c co for finality is
recognized and the proposal (subse' % ( above) is
interpreted as requiring that aM a sr p mits be approved
on or before the date that t'- Dv' site approval and

,

authority to proceed is giv: - , nterpretation, therefore,

provides that the process a ld havu 'ine color of finality.)
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The prv'i' ninary report further states that:

It i s highly desirable to have Federal legislation...
to better define Federal and State authority and to
clarify the respor.sibilities of all government
entities.

The States can and do provide efficient and effective pennitting

procedures now. States have also joined together in interstate compact

commissions, such as the Delaware and Susquehanna River Basin Commissions,

to undertake the planning and review processes required to issue permits

and allocate water for major facilities such as nuclear electrical

generating plants.

It is recognized that the procedures developed by the States and

interstate institutions vary in accordance with State and regional

historical precedents, but these variances are not seen as barriers to

efficient and effective processing.

Delegation of an authority by the Federal government (as stated in

the above quotation) implies that the Federal government has the authority

to delegate. Conversely, where the Federal government delegates an

authority to the States, the implication is present that the States do

not have the authority originally. Delegation, as specified in the

preliminary draft report and outlined above, would be wholly inconsistent

with the findings by the Federal Energy Regulation Study team in the report

of April 1974, " Federal Energy Regulation: An Organization Study," which

states:

Historically, State and local governments have
been responsible for regulating land use within g49 170

-

their jurisdictions. This includes siting as
well as other aspects of energy facilities.
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The body of expertise and familiarity with
siting matters unique to individual localities
would be difficult, if not impossible, to
recreate at the Federal level.

Federal preemption of energy f acility siting
and licensing at this time would raise difficult
administrative questions. A number of regulatory
activities now being carried out by State and
local vficials are not unique to energy facilities
but are part of total programs that include
regulatory requirements with respect to such
items as local ecology, aesthetic standards and
compatibility with surrounding land uses. If
State and local jurisdictions were divested of
regulatory powers over energy facilities, their
ability to carry out comprehensive planning
would be diminished and their efforts to imposeg
and enforce related standards eroded.

The Southern Interstate Nuclear Board, in its November 1976 document,

" Nuclear Issues: A Briefing Document for the Southern Governors," reported

in the analysis of State's authority vs. Federal Preemption that:

The States' jurisdiction over land use is not
preem?ted by Federal law nor is any other
mgul3 tion of aspects of nuclear power other
ttan radiological health and safety matters.
Als=,, a State can withhold or delay issuance of
a cartificate of public convenience and neces-
sity...a company which proposes to operate a
nuclear pcwer plant is exposed to many areas of
State regulation unrelated to radiation
protectica.

Befere any such legislation is considered for presentation by NRC,

the exi* ting and emerging State programs and procedures should be reviewed

to deNrmine if substantive congruence exists today, or will exist in the

near future. It is the experience of ICWP that new Federal legislation

many times requires significant and unnecessary revision of State programs

849 171- specs
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without any substantive change in the result. These changes are simply to

meet burec.ucratic requirements of Federal rules.

Federal legislation to better coordinate Federal authorities, however,

could have significant positive impact. Legislation "to define" and "to

clarify" State authority cannot be reconnended. This latter type of

legislation generally limits existing State authority and could not be

supported unless without full consultation with the States. It is felt

that even carefully drafted legislation is generally interpreted by the

Federal administrative agencies and the Federal courts to the detriment

of State authority.

The enactment of Federal enabling legislation of this type generally

has the objective of creating a uniformity of requirements. It should

also be noted that most electrical utility companies operate in a few

contiguous States and would, thcrefore, be continually familiar with the

differences in State procedures. It also generally has the effect of

limiting the States' freedom to develop requirements and regulations to

meet the States' independent and legitimate needs and without significant

help to the utility. Because States believe that regulations should reflect

State and local needs, citizen and legisla.tive opposition +.o such a program

of Federal requirements could develop, creating (avoidable) delays in the

licensing of nuclear facilities. Thus, such legislation could have an

effect opposite of that intended.

The precteding ana.ysis that delegation legislation is not needed

and that State authority for siting decisions exists is verified in the

" Nuclear Energy Center Site Survey--1975, Executive Summ.ary" (NUREG-0001-ES)

(page13):

- 30 -
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Jurisdictional Patterns--A practical framework
for discharging State and local responsibilities
and authorities exists, e.g., with respect to
rate setting, taxation, and siting. Licensing
and permitting activities, governiaer.t services,
and impact aid should remain largely within the
established jurisdictional patterns. No completely
novel institutional arrangements should be
required. However, an important 9 ate initiative
would be to review its pertinent laws and
regulations to determine any changes that may
be needed to facilitate handling and implementation
of siting requirements for nuclear energy
centers.

S. 3286, 94th Congress (Senators Pastore and Baker), provides the basis

for NRC's study effort, " Efficiency in Federal / State Siting Action," to

which this report will contribute. Section 103, S. 3286 identifies various

options for NiiC to provide partial licenses for nuclear or utilization

facilities. These options are generally for advance permitting, enabling

the applicant to proceed with site preparation, and minor safety-related

construction activities for new and revised facilities. Advance authorizations

for site activities are for limited periods of time, but do allow large

investments and commitments for future investments to be made by the

applicant. Advance authorizations are to be based on the assumption (to

be validated through review of the applicable data submitted with the

final application) that the site and facility would normally be fully

approvable. Any partial permit, however, would be subject to the final

determination of NRC on the construction and operating license, and the

applicant would be proceeding at "his own risk."

Section 103, as proposed, provides a vehicle for incremental permitting.

As such, it may of fer remedies for some of the concerns regarding r.uclear

849 173
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and fossil-fueled power plants in Pennsylvania. In a recent article, " Legal

Control of Consumptive Water Use by Pennsylvania Power Plants,'' by R. Weston

and J. Gray (80 Dickinson Law Review 383, 1976), it is reported:

One such issue is a procedural weakness of the
NRC licensing process for construction permit
applications. The NRC review comes relatively
late in the process, and by that time considerable
time, effort, manpower and funds will have been
expended. As a consequence, several courts
have recognized that because prior expenditures
of funds and irretrievable commitments of
resources must be considered by the agency as
elements in the NEPA cost-benefit analysis,
each additional increment of money invested in
a project could tilt the balance away from
environmental concerns. Although an agency's
decision on the stage of a project at which a
NEPA statement must be prepared is subject to
judicial scrutiny, the NRC's requirement of a
critical impact statement only at the construct
pennit stage remains effectively unchallenged.
By that time sufficient resources may have been
expended to limit or prejudice the environmental
review process. The concern here is the probable
impact of heavy consumptive uses on a supply
stream during a drought period. An analysis of
sites covering these aspects should be made
conditional to preconstruction permits. Even
in the " humid" East, conflicts in water uses
are becoming more numerous and promises to
increase with an increase in consumptive uses
of water. (See Appendix G for full article).

State agencies recognize that early permit decisions and industry

commitments must be made in order to reasonably facilitate final construction

and installation of the nuclear generating facilities. Nevertheless, States

have expressed a growing concern over incremental permitting. Based on

prior experience with both nuclear and non-nuclear facilities, States have

indicated that incremental permitting can, and often does, lead to approval

of projects which, if considered as a final and complete proposal, might

849 174'
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be rejected. An incremental licensing process may have the effe' t ofc

forcing the State or NRC into approving the final project because of the

significant early investments by the applicant corporation where major

financial commitments have been made in an incremental permitting process,

the financial commitments themselves may become the major justification

for a final permit.

Thus, it is further noted that incremental permitting prevents a

comprehensive review of the total facility. Permission to proceed with

a section or a preliminary site preparation, before the final operational

characteristics of the facility are known, places the regulating agencies

in a position of potentially accepting a facility which, if considered

totally at the initial stage of development, would not fully meet the

aJulatory agency's criteria.

The need to protect the utility's investment, as well as the need to

effectively utilize the regulatory agency's (State and Federal) manpower

and funds, should mandate that complete plans be available prior to the

initiation of any significant construction activities. This would allow

a comprehensive analysis of impacts, benefits and costs, and would assure.

that the propased facility will meet the most general cirteria, that of

wise use of the resources. If any incremental permit processes are to

be allowed, committed expenditures by the applicant corporation should be

eliminated from the evidence presented for any final permit approval.

Legislation which diminishes the States' authority, whetner directly

or indirectly, may anticipate strong oppostion. The burden of proof for

849 175
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further Federal statuatory regulatory authority should require a conclusive

demonstration that improvement can be achieved beyond the present institutional

arrangements and regulatory procedures of the States. The two proposals

discussed in this report do not appear to meet the basic criteria.

Additionally, other sections of the report cite other causes and problems

of potential delay belonging in part to both the electrical utilities and

the Federal agencies, which are not related to State or loca! performance on

nuclear electrical generation facility regulatory activity.

erno

- 34 -

849 176



RADIOLOGICAL CONCERNS

The primary concern of individuals and therefore, of State governments,

appears to be radiological, not water. Each State has indicated informally

during the ICWP workshops that if the problem of the safety of the nuclear

process can be solved, then water, it available within the State priorities,

will not be a major stumbling block to future construction. Participants

at several workshops incicated specifically that water permit processes had

been used by the public to obtain a forum to discuss radiological concerns.

Because they did not perceive other forums, the public chose the issue

of water permits as a means to express concerns, obtain a hearing, and gain

understanding of the nculear process. The radiological issue, with the

current public acceptance of the nuclear industry, appears to be inseparable

from other environmental issues.

The State officials involved in ICWP's activities in this project

have indicated a general personal acceptance of the safety of nuclear

electrical generating facilities. But, they have indicated the need for

greater public understanding of nuclear facility operation and safety.

Without convincing assurances from NRC, ERDA, other Federal agencies and

the nuclear industry, as required by Congress, that the safety issue is

receiving adeauate attention, the water officials see major limits to the

future development of nuclear facilities.

Nuclear waste management is a second area of concern to the States.

Because of the extended life of the spent fuel, State officials feel the

849 U7
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waste management issue is of the highest priority. Simple burial does

not seem to be an adequate answer to the management issue. Before there

can be a major expansion of nuclear facilities, these officials believe

the waste management issue must be effectively addr:ssed. Waste management

questions also relate directly to impacts on grour.d water of disposal or

holding areas. Thorough analysis of potential interchanges between aquifers

in and near storage sites is a necessity before the waste management issues

are resolved. In particular, a detailed study of the projected effect

of faults and seismic activities on storage sites must be made.

States in all regions of the nation have expressed concern due to

Federal studies of areas as potential repositories for nuclear waste

products. States do not universally have legislation which deals explicitly

with the disposal of solid radioactive wastes (including mining wastes and

spent fuels). Major objection to waste material storage and disposal in

all States can be anticipated until containment of buried nuclear wastes

is perfected to the satisfaction of the public. Additionally, because of

the national character of the waste management problems and the relative

urgency of finding a solution, the States have expressed concern that the

Federal government may attempt to provide facilities for waste management

under the cloak of "the national interest," without respecting procedures

established under State law.

Transportation of nuclear products, both new and spent, is another area

of continuing concern to some State officials. Movement of these materials,

while requiring a significant amount of security, now appears to be handled

849 178
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with a minimum of coordination with State officials. Notification procedures

reportedly are inadequate or nonexistent. Because of this lack of coordination

a vehicular accident could become a major incident--even though preventable.

Coordir,ation of contingency plans in case of a nuclear facility

malfunction is also of concern to State officials and may become a delay

in licensing. Because any nuclear facility emergency has the potential to

impact water supplies for large areas, these plans are of concern both

to State water officials and to the public.

Os;Yd$[' 2
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CONCLUSIONS

The following conclusions are based on inout from the ICWP study

proj ect . While many other issues were discussed in this report and

4 the meetings which led to the report, these issues are believed to

be the most important in determining new policy and procedure directior.s

for the nuclear facility licensing process. As NRC begins to prepare

its recommendations, it is hoped that these conclusions may be incorporated

into the efficiency discussions.

1. Water supply is a major consideration in the siting of nuclear

and other electrical generation facilities. A sufficient

supply obtained under applicable State water allocation and

water quality laws, is an absolute requirement for a site

acceptable to the States. However, water planning and manage-

ment decisions are continual in the States. Projected needs

and supplies can be determined on a general basis well in

advance of any particular application for a water supply

permit in both nuclear and nonnuclear facilities, through the

use of the comprehensive planning information.

2. Hydrologic information for basins or other areas within the

States is generally readily available. This information may

or may not be sufficient for State agencies to make final

permit and water allocation decisions and to issue final site

g g e n .1 8 0849

- 38 -



approvals. In the event that such information is not sufficient,

the permitting process may be suspended until the required

information is obtained and analyzed. Through early notification

to State agencies of probable application, potential delays

may be minimized.

3. The water allccation and pennitting ?>-]cedure, provided that

sufficient hydrologic information is available, will generally

not delay the licensing of a nuclear facility. Utility

planners and Federal regulatory agencies should recognize,

however, that water allocation and permitting decisions

cannot be made until the required data have been analyzed.

Utility companies must provide early site information (including

alternatives) to State water agencies to permit incorporation

in future planning.

4. Enhancement of the comprehensive water planning programs of

the States would provide an expanded base of information for

electrical power generating facility site decisions, thereby

'acilitating licensing and permitting processes for all

parties involved--NRC, the utility companies, the citizens

and the State itself.

5. All agencies involved in the licensing process--NRC, other

Federal agencies, the States and the utilities--must share

their plans and consult with each other at the earliest

possible time in the facility planning process. 8 4 9 181
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NRC should provide information on projected licensing activities

for specific sites to the States at the earliest possible

date. This would permit the States to develop input into the

licensing process and to perform early reviews of any sites

being considered for nuclear facilities. This limited coordination

process could meet the States' needs without the .. cessi'.y

for additional coordination processes which may require

further bureaucratic procedures and potential delays.

6. Improvement and extension of existing reporting procedures,

such as the Regional Reliability Council Reports prepared for

the Federal Power Commission, through a public hearing process

could provide a vehicle for early public discussion of nuclear

facility issues.

7. State involvement in the licensing process must be specifically

assured by NRC. Any comments or statements developed by the

States, whether through an NRC licensing process, the A95

review process or the NEPA Environmental Impact Statement

process must be reasonably resolved to the satisfaction of

the States in order to prevent delays in the licensing /or

siting process.

These licensing and siting review procedures, however, occur

very late in the overall prcject development process--generally,

after commitment of large amount of capital by industry and

government--and are not considered to be a viable substitute

for early coordination tetween NRC, the utility, and the

State. 8 f() ;
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8. Joint Federal-State hearings for specific sites (when appropriate)

and utilization of a common data base could expedite permit and

license reviews. It is noted that joint hearings and a common

data base may not be construed as a suggestion for common permit

or license requirements between the Federal and State governments.

9. Radiological considerations will continue to delay siting,

construction and operation of nuclear fa:ilities until t

a. Waste management processes are developed and acceptable
disposal and storage sites have been constructed and
operated to insure final protection to the public and
the environment.

b. Operations of a nuclear facility do not endanger lives or
the surrounding environment, and these facilities are
proven necessary for the generation of electricity.

c. Effective coordination between NRC and the States has
been developed and implemented for monitoring and protecting
the movement of nuclear materials and products.

10. Citizens will continue to pressure State regulatory agencies

to use water and general environmental permit procedures to

delay nuclear facility siting until there is greater public

acceptance of nuclear facilities.

11. If the water allocation procedure is the only public process

available for considering the general environmental and radiological

issues, it can be assumed that the public will use this process,

and that the water allocation process will become a " delay."

While the EIS hearings procedure may provide an alternative to

the water process for citizen input, the EIS procedure may

come too late in the process for effective citizen input. The
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public portion of the EIS procedure also comes at a stage in

the development of facilities after major commitments of

corporate and public agency financial resources have been made

thereby limiting the potential for positive results from the

EIS process.

12. State government agencies, and State elected officials, because

of continuing and direct relationship with their citizens,

will continue to take cognizance of public demands for comprehensive

consideration of the issues involved in nuclear siting through

State water and other environmental permit procedures, if

other channels have not been opened to assure public confidence

in the full nuclear fuel cycle.

13. Incremental permitting by Federal agencies is generally opposed

by States.

14. Revision of Federal legislation, mandating changes in State

site permitting procedures and water allocation processes,

will not facilitate nuclear facilities licensing, and may lead

to inefficiencies in the licensing process due to opposition

of uniform requirements by the States and the length of time

required to enact conforming State legislation.

15. The States have tha general responsibility for final siting

decisions, exclusive of radiological safety issues.

849 184
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pcparfntent of Kafural $csources,.

270 WASHINGTON ST.. S.W.

308 h. bitt ATL.ANTA GEORGIA 30334

ce ns neissionan (404) 656 1500

February 2, 1977

;

Mr. William Mattox, Chairman
ICWP Energy Project
c/o F. Robert Edman and Associates, Inc.
W-3173 First National Bank Building
St. Paul, Minnesota 55101

Dear Mr. Mattox:

The Georgia Department of Natural Resources, in conjunction with the
State Of fice of Energy Resources, has completed a review of the draf t
report, " Water Supplies and the Nuclear Licensing Process." Whereas
specific comments arz attached, there are two major policy positions
that are of prime importance to Georgia.

First, any attempt to introduce legislation at the federal level
that would serve to constrict, inhibit, or otherwise render inconsistent
the present environmental pernitting procedures in Georgia as authorized
by State law would be strongly opposed.

Second, Georgia considers nuclear waste disposal and its associated
transportation aspect as the paramount issue in the siting and operation
of nuclear facilities. As you will nota in the attar _hed letter from
Governor Busbee to the Administrator of the Energy Research and Develop-
ment Administration, Georgia will not tolerate any possibility of
contcmination of its natural ground-water resourcea "no matter how small
the calculcted statistical odds nay be made to appear."

At this time the Department of Natural Resources reserves any
endorsement of the report until such time as it can be determined how
NRC intends to use it. Finally, Georgia strongly requests that the
policy statements contained in this letter, as well as the attached
specific comments, be included with the final ICWP Report.

Sincerely

_ k
Joe . Tanner
Co. ssioner

JDT:dbs

Attachment o q0 g;f _ g;tsq
.

cc: Governor George Busbee
J. Leonard Ledbetter O4G }hhO. Omi Walden O7 /
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(Office of~ tl e 05uacritori

pflauta, 03mrgia 30334
EXECUTtvE SECRET An y

gov E m pec e

January 25, 1977

Dr. Robert C. Sea:rans, Jr. , Ad::unistrator

U S. Energy Research & Developrnt Administration
Washington, D. C. 20545

Dear Dr. Seanans:

Your recent letter, with attachments, regarding ERDA plans for establishing
bedrock storage as a part of the National Waste Terminal Storage program for high
level radioactive wastes frcm the nuclear power industry has been reviewul by staff
of Georgia's Departrent of Natural Resources, Envircnmental Protection Division.
We have the following ccx: rents and questions regarding those plans.

First, and of greatest inportance, as we indicated several years ago, Georgia
is unalterably opposed to any repository that could conceivably result in the
eventual radioactive contamination of Georgia's undergrcund water reserves, whether
such repository be proposed in Georgia itself or in any neighboring state. As you
know, Georgia's position on bedrock storage at the Savannah River Plant was
established in 1972 by Governor Carter and as the current Chief Executive of State
of Georgia I strongly reaffirm that position. You will note that Governor Carter's
concern for the Tieloosa aquifer was also shared by EPA in 1972 when the Agency's
senior staff warned that any proposal for storage of radioactive waste in the
proximity of the aquifer would be viewed with extreme caution. Our great natural
groundwater resource is regarded as vital to the projected orderly growth and develop-
ment of Georgia, and no possibility of ccatamination, no natter how small the
calculated statistical odds may be made to appear, can be tolerated.

We are pleased to learn frcn your letter that the ~" generic" draft EIS now
in preparation will not be used as a device to replace future site-specific EIS's.
Ibwever, we are deeply con erned regarding your subsequent indication (page 2) that:

"Public hearings on the respective drafts will also be convened i.f, deemed
aporcoriate and in the public interest."

I can state new that we will regard such public hearings as an absolute
necessity, and will insist that they be convened in regard to any prop 3 sed National
Waste Ternunal Storage site that may affect Georgia's natural resources or welfare.

In regard to the participation of Georgia in the developmnt of site selection
criteria, as invited in your letter, it is requested that you clarify the paragraph
on page 3:

849 187
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"!t is E.CYc pcsitica dat Se project will be tarminated if the State raisc.3
ic nes on the crojact c nw. wi>1 thace .crite-ia. and their applicatica,
dat are r.ot r.colved Srcqh Acally acceptc<i prcccdurcs."

Specifically, does the alove statrza2nt mean that any state, such as C(orgia,
will be abl2 to exercise a un: . ataral veto regarding a prcposad site that could
affect its welfare? Or, do2s it roan that a propcacd project will be terminated if
a state dms nct agree to a sycific critarion? Cr d es the aicve statcment rcrely
rean tMt after site selection criteria have been chosen by E?DA, or by scre sort of
Irajority vote, a proposed project will be terInnated only if a state can prove that
one of the criteria is not tret?

I will greatly appreciate receiving your early clarification of the above
statem2nt, and will trust that such a description of ?cw your procedure is intended
to wrk will provide clear answers to the above questions.

In reviewing your Enclosure A which suararizes planned activities in Georgia,
the proposed studies for FY-1977 do not appear to incorporate seis;clogy. We are
very nuch concerned with the potential for eart? quake activity in Georgia and in
neighboring states, especially South Carolina, and the extent to which our ground-
waters can be protected against major quakes. Again, we are not so much concerned
here with what may appear to be the statistical odds as we are with the positive
protective measures that are feasible, and their likely efficacy.

We have noted your statcment that the proposed National Waste Teuunal Storage
repositcries iray be used for the final storage of spent fuel elerrents. Since a
major prcblem is the lack of carrercial fuel reprocessi:q and a fast breeder reactor
d;e to uncertain technology in both areas, we questior. the practicality of selecting
site criteria, much less designing a repository when the exact nature of the material
rerrains unknown. We feel it is imirrtant to stress the undesirability of an overly
hasty process of selecting site criteria for National Waste Terminal Storage
repositories.

Please be assured of Georgia's sincere desire to be as cooperative as possible
in achieving our national goal of energy independence. President Carter has
stressed that the present administration will change the priorities for these pro-
grams axl we know you will be responsive to these changes.

I will await your response to our coments and questions with a high degree of
interest. After receiving that response, I will be much better able to reach con-
clusions as to the rrost fruitful way in which Georgia might best participate in your
efforts to develop an acceptable solution to the problem of ultimate disposition of
high level wastes frun reactors.

Sincere ,

O

GB:cl George Bu

cc: Ca. Congressional Delegation IugQ8kh
a

Dr. Carl W. Kuh1 nun
Mr. J. Leonard Ledbetter
Ms. Qui Walden

W y r:m. . d.o



Appendix B

State of North Carolina

Procedures for
Water for Energy
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NORTH CAROLINA

OUTLINE OF CURRENT STATE REVIEW PRACTICES CONCERNING
MAJOR WATER WITHDRAWALS BY ELECTRIC UTILITIES

1. The State Utilities Commission, by means of Rule RC-43, receives a
list and general descrI7 tion of sites which are being considered for
new generating facilities.

2. A copy of the list from Rule R8-43 is sent to the Department of
Natural and Economic Resources (DNER).

3 For any particular site, unless it is in a Ccpaci ty Use Area, the
electric power utility meets with water resources planning officials
of DNER to begin working out a method to reduce impact of water with-
drawals on the water system.

4. If site is located in a capacity use area, the utility must obtain

water wi thdrawal permit f rom the Environmental Management Commission.

5 I f site is located in an area of environmental concern (coastal N. C.
only) then the utility must obtain a permit from the Coastal Resources
Commission.

6. I f neither steps 4 or 5 are true, then the following takes place:
a. If there is agreement between water resources plan .ing

of ficials and the electric power utility, then approval

by the Environmental Management Commission (EMC) is

sought.

b. If the SMC approves, then they can send a request to
the H. C. Utilities Commission that they, the NCUC,

incorporate the terms of the agreement into the
certificate of convenience and necessity which the

utility must obtain. In the case of a nuclear facility,

the EMC may also request the Nuclear Regulatory Commis-
sion to incorporate the terms into its construction

permit.

c. If the EMC does not approve, it may do either of the
the following:

a. Declare a capaci ty use area, forcing the

utility to begin the process of obtaining

a permit under the capacity use law.

c4 a <.1'_4 9. d....
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b. Issue a special order under section 13(d) of

the Water Use Act of 1967 which would place
limitations upon the withdrawals by the
utility.

d. If no agreement is reached between the water resources
planning officials and the utilities, the State can take

actions under (c) above or send its own recommendations
to the NCUC (and the NRC) for the incorporation into the
certificate and licenses, or participate in the construc-

tion permit hearings of nuclear power plants.
7. The State may also intervene,In the case of nuclear power plants,

in the construction permit hearings as specified in NRC regulatione
(10 CFR 2, Section 2.715(c)) .

$d <1' > ; '. ;
- .
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Appendix C

State of Wyoming

Procedures for Obtaining a Water Right
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THE STATE
,

OF WYOMING ED HERSCHLER
GOVERNOR

Y)/f /CCF J h|ke(Zh] b
BARRETT BUILDING CHEYENNE. WYOMING 82002

WYOMING W ATER PL ANNING PROGR AM

February 3, 1977

MEM0RANDUM

TO: George L. Christopulos
Frank J. Trelease

FROM: A.J. bbncini

SUBJECT: Information on obtaining a water right, for ICWP

Much of the information in this memo is taken f rom the publication,
Brief Summary of Wyoming Water Law, Bulletin 531R, dated February, 1974, by
the Agricultural Extension Service.

Steps for Obtaining a Water Supply in Wyoming

Water is state property--this is so stated in the Constitution of the
State of Wyoming (Article 8). The Constituti*on further states that there
shall be a state engineer, and he shall have general supervision of the
waters of the state and of the officers connected with its distribution.
Water uses are administered under the doctrine of prior appropriation.
Wyoming's first surface water laws were enacted in 1975. More comprehensive
laws were adopted along with a State Constitution in 1890.

Anyone who wants to use water in Wyoming must apply to the State
Enb neer for a permit. A permit must be secured before work bergns; thisi

applies both to surface water and groundwater.

The procedure for obtaining a right to use surface water (water right)
is generally as follows:

1. Apply to the Stcce Engineer, on form or forms p:3vided.

2. A qualified engineer or surveyor must prepare maps and plans to be
submitted with the application.

3. The package of forms, plans and maps is submitted, along with a
$2 filing fee, to the State Engineer. (A date of priority is establirSed

by the date of receipt in the State Engineer's Office.)

4. A permit to develop vater will be issued, when and if the State
Engineer approves the application.

849 i93
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Memorandum
February 3, 1977
Page 2

5. The permitee must notify the State Engineer, on appropriate forms,
of the dates constriction began and was completed, and when water was put
to beneficial use. Construction, conpletion and bene 11 use mast ,e

made within times specified un the approved permit. E. sions of time
can be requested, and may be granted, without changing the date of priority.

6. Af ter beneficial use has been made 'r a reservoir constructed, and
forms mentioned above have been submitttd to the State Engineer, a final
proof of appropriation cr construc. tion is submitted to the Board of Control.

The proof is advertised in the local newspaper, and an inspectf r n of the
water development proj ec t is made. If everything is in order and no pro-
tests are filed, a Certificate of Appropriation or of Construction is
issued by the Board of Control and recorded in the office of the county
clerk, in tne county in which the project is located. This is evidence of
an adjudicated water;;right.

.

The State Engineer may issue a permit for water storage and spring
development, through the filing of a simplified form which does not require
maps and plans prepared by a registered engineer or surveyor.*

Groundwater laws were first enacted in Wyoming in 1945 and amended in
1947. These laws were repealed and replaced by a new set of laws which
went into effect March 1, 1958. Further major amendments were made in
1969, followed by changes in later years.

The same general procedures followed for surface water rights apply
to tcquiring groundwater rights:

:. There are specific forms which must be used.

2. Before a well is drilled an applicaticn must be filed and approved.

3. An applic, Lion to drill in a Control Area, so designated by the
Board of Control, may not be approved.

4. The construction of a well must be started within a year af ter the
permit has been granted, and completed and water applied to beneficial use
by dates specified the permit. Extensions of time can be requested and'

may be granted.

5. A plrt, certified by a qualified engineer or land curveyor, is
required at tne time of filing the final proof of appropriation and bene-
ficial use.

6. Upon filing the proof, the user will be issued a certificate of
appropriation by the Board of Control. This is evidence of an aajudicated'
water right.

*The simplified form is used as specified on page 5 of Bulletin 531R, by the
. Agricultural Extension Service, University of Wyoming, I.aramie.

f3<tiv.?::Ei
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Memorandum ,e

rebruary 3, 1977
Page 3

7. A well location may be char..ed without loss of priority.

8. Priority of wells:

For all wells drilled prior to April 1, 1947, the prioritya.
date is the date the well was completed if the well was fileu
within the time allowed by law (statement of claim).

b. Between April 1,1947, and Fbrch 1,1958, the date the well
was registered established its priority (well registration).

c,. After Mar..a 1, 1958, the priority date is the date the appli-
cati" for permit to drill the well is received in the State
Engineer's Office.

!
d. An exception to a, b, and c above is a well used solely for

demestic and livestock purposes. These wells, until enactment'

of the 1969 amendment to the groundwater law, were exempted
from filing and held priority over wells used for other
purposes,

Under the 1969 amendment all domestic and/or livestock wellse.
drilled after May 24, 1969, and 't wells drilled for other

purposes establish a priority as st the date the application
for permit to drill is received in the State Engineer's Of fice.

f. Under the 1969 amendment for all domestic and livestock vells
dri.lled and used before thy 24, 1969, the water user was
allowed to establish a priority date as of the time of comple-
tion and use if such wells were registered with the State

Engineer by December 31, 1972.

3 Wells used solely for domestic and livestock purposes have
priority over wclls for all other purposes.

9. Hot water and geothermal steam are defined by statute as underground
water (groundwater), and are considered as such for the purpose of administra-
tion. A permit to apprcpriate groundwater must be obtained from the State
Engineer, to explore for geothermal steam or hot water, or before geotherma.\
steam or hot water can be utilized.

Surface waters and underground waters are subject to an order of pre-
ferred uses, in the following order (higher to lower):

1. Water for drinking purposes for both man and beast.

2. Water for municipal purposes.
.

,
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'

3. Water for use of stean engines and general railway use, werer for
culinary, laundry, bathing, ref rigerating (including the manufacture of
ice), for steam and hot water heating plants, and for stear, power plants.

\ \
4. Industrial purposes. ).

\
All other uses are considered non-preferred.

A. 3roundwater right may be declared abandoned under the same procedure
as specified for a surface water right: A water right which has not been
used for five successive years is considered abandoned but a statutory pro-
cedure must be followed to bring about legal abandonment.

To keep a water right valid if changes are to be made in the point of
diversion, location of a well, etc., permission to make the change must be
secured from the State Engineer and/or State Board of Control. Permission
is requested by filing a prescribed petition. In co'st instances the date
of priority will not be affected.

s

More recently the State Engineer hcs implied that, for any large water-
using facility such as a nuclear power plant, the proposed water supply
would be subjected to censiderations enumerated by provisions of the Wyoming
Water Development Act, to wit: Multipurpose water development; availability
of water for other potential users; public interest; protection of the
health, safety, and general welfare of the people of the State of Wyoming;
and others.

,

.

ty dt .< <.>. .,.1.,.,.
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BRIEF SUMMARY OF

WYOMING WATER LAW
Donald J. Brosz, George L Christopulos, and Robert D. Burman 1

FEBRUARY 1974

Wyom:ng water law dates back to Territorial Jays and When writing the State Engineer for necessary forms

is based on the theory of"peror appropnation." IJnder this and information, address correspondence to State Engi-

t heory the first to use the water has the best right. neer's Office, State Office 'Juilding, Cheyenne, Wyoming

j Therefore all water rights in Wyoming, and in most of the 82002.

|
Western States, are regulated by prionty with the earliest hiuch information can be obtained from each of the

:ights entitled to water during periods of linuted supply, water division superintendents' offices, which are presently

and those with later tights being denied water during these located in the following Wyoming cities.

times.

Prior to statehood a water right could be established by

simply using the water. Since statehood,however, the only Water Division No. I: Water Division No. 3:

way a water nght can be acquired in Wyoimng is by Earl Stichael DeVere Hinckl
secunr.g a permit from the State Engmeer. 511 West 27th Sox 101

W"" 'Y
Die Wyoming Gmstitution provides that water of all

natural streams, springs, takes or other collections of still
auter in the State are the propt rty of the State. Water Division No. 2: Water Division No. 4:

Paul J. Kavulok John Teichert

Water Adm. . trat. ion coortsoos, Box 347inis
Sheridan 82801 (Office) Cokeville 83114

Box 58The State Engineer adnunisters waters of Wyoming. Story 82843 (Home)
The state is divided mto four witer dmsions. Water
Dnision No.1 includes the North and South Platte nver
dramages and the Little Snake and the Niobrara rner Preferred Uses
dramages. Water Division No. 2 includes all drainages north
of the Niobrua and North Platte nver dramages and east of ,y mmg water law defines the pref. erred uses of water
the Big Horn Slountains. Water Dmsion No. 3 mdudes the and lists them m the following orcer:
Big llorn and Clark's I ork nver dramages and Water
Dnision No. 4 meludes the Green, Bear and Snake river 1. Water for drinking purposes for both man and

drainages. A Wyonung map showing the divisions is found beast.

on page 7 2. Water for municipal purposes.

A water division superintendent administers the waters 3. Water for use of steam engines and general tailway
of each water division. These four superintendents and the "'#'*'" '#"""'*' *"" "E''# "E#'''

State Engmeer constitute the State Board of Control. The atmg (including the manufactunng of ice), for
Board meets semi-annually to adjudicate or finalize water steam and hot water heatmg plants,aad for steam
sights and to consider other matters pertammg to water
rights sush as change in pomt of diveruen, or amendment

4. Industrial purposes.or correction of water nghts.

IE x tenuon f er oga tion Engineer, Un versitf of Wyoming; Deputy State Engmeer, Cheyenne, Wyommg; a id Prof essor, Agrecultural
Engineering. University of Wyomeng, respectevely.

f4/j Q* J ') Q
3 rv .1 . , u (. e
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Non-Preferred Uses O The appheauon form, maps and plans, and a 52
g fdmg fee ,ae submitted ~ to the State Engmeer as a

All uses of water other than those hsted as preferred Pd'kage. Tne poority date is estabbshed by the

uses are consideied as nonvreferred date of receipt in the State Engmeer's Of fice.

Upon approval of the application the State
Relationship Between Preferred i Engineer issues a permit for deselopmg the pro.

posed water project.

and Non-Preferred Uses
When only a hmited water supply is available. rights

with a preferred use do not take precedence over a
non-preferred use. The poonty of a water right, preferred

Por non-preferred. determines who is entitled to water. The "'jonly way that a preferred right can take water from a
non-preferred pu.r right is by condemnation througn court 1 ,action or by purchase. -

,

A >b
fExample N '

An irngation water nght (non-preferred uw) ,, A
,

wuh an early paonly n entitled to use water esen f [F
when it may mmive denying water to a municipahty

,

(preferred use) wah a later right. The municipahty - J ( -(
nuy acquire, through tondemnation if necessary, the / $ g'

earher irrigation right and change it to municipal use, I vg
provided due compensation is paid.

,,

Abandonment of a Water Right %
A water right for surface or pound water which

has not been used for five successive years is
considered abandoned but a statutory procedure
r ,ust be followed to bnng about legal abandonment,
The law proudes a procedure for abandonment by an
affected water user (s) or by the State Engineer. If a
nght is declared abandoned, the user forfeits all water
nghts, easements, ditch nghts, and the hke and the
water agam becomes subject to appropnation.

5 Construction, completien and beneficial use of theErface Water r,roject must be made withm the time specified on
the approved permit.

Wyommg's first surface water laws were enacted in
1875. Moie comprehensive laws were adopted along witli The permittee must notify the State Engmeer on
the State Constitution m 1890. In bnef, these laws state: appr priate f rms f the dates construction began,

when construction w as completed, and when

1 Any person, association, or corporation wanting to
water was put to beneficial use. The appropriate

use surface water must first apply to the State forms are pn'vided with the approved permit.
Engmeer for a permit. Application forms are
available from the State Engmeer's Office. If the permittee e nn t begm, complete, andior,

put the water to use in the time prescribed, in

2 An engineer or surveyor, quahfied to practice
may ask the State Engineer to extend any or all of

under Wyommg law, must make a survey and the time hmits. lie must cite good cause for
prepate the maps and plans necessary for applica. needing an extension and request it before the
tion. Generally this engmeer or land surveyor also onemal time hmits expire. If a time extension is -
has the necessary appheation forms. granted, the date of pnonty remains the same.

N $$
4
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After the beneticial use of water has been made or Ground Water
a reservoir sonstructed and the notices as outimed The first Wyommg ground water laws were enacted in
in item 6 submitted, a final proof of apprornation

lo45 and amended in 1947. A new ground water law went
or construction is submitted to the Board Control. into effect Starch 1,1958 repealmg and replacmg the 1945
T1us proof is adsertised m the local newspaper and and 1947 laws. Further major amendments wete made in
an inspection of the project made. If eserythmg is

1969found m order 2nd no protests are fued, a
Certificate of Appropnation or of Construction is Priority of Wells
issued by the floard and recorded in the county
clerk's office in which the project is located. This For all wells dnlled poor to Apnl 1,1947, the
is evidence of an adjudicated water right. date of prionty is the date the well was completed

if the well was filed withm the time allowed by
g Lists of water for irngation:

a. Water rights with pnonties dated Starch I. law.

1945 and after are entitled to one cubic foot Between Apnl 1,1947 and Starch 1,1958, the
per second How for eacu 70 acres of land date the well was repstered estabhshed its priority
irrigated. date.

b. Water ndits with pnonty dates on and befoie
Starch 1,1945 are entitled to one cubic foot After Starch 1, IM8, the priority date is the date

per second flow per 70 acres and up to ar the application for permit to dnll the well is
additional one cubic foot per second flow per recened m the State Engneer's Office.

70 acres during penods of surplus How as
An exception to the above is a well used solely for

deternuned by the local water commissioner. stock and for domestie purposes. These wells.untd

' " ' ' " " * " ' "'*""""**""m*"'"'''S*""dSimplified Forms water law, were exempted from filmg and held a
pnority over wells used for all other purposes.

The State Engmeer may issue a permit for water Under the 1969 amendment all domestic and/or
storage and spung deselopment, through the filing of a stock wells dnlled after .\ lay 24, 1969 and all
simphfied form, which does not require maps and plans wells dnlled for other purposes estabhsh a prionty

registered engineer or surveyor for the g7 g g g g gy ;,prepared by a
following water 2ses: received in the State Engneer's Office.

Construction of small reserve:rs for stock purposes Under the 1969 amendment for all stock and
1 only and fishmg resene waters where the capacitydomestic wells dnlled and used befere N!ay 24,

of such a resenoa does not exceed 20 aere feet of 1969, the user was allowed to establish a pnority
'

water or the height of dam does not exceed 20 date as of the time of completion and use if sueh
fee t. wells were registered with the State Engmeer

before December 31,1972.
Construction of Good detention dams stonng 50

2 acre-teet of water or less and does not exceed ay
dam height of 20 feet and has a nunimum outlet #mS'of 18 mehes m diamter and the dead storage does

not exceed 20 acre-feet of water. q ,iv
7=Development of spongs for stockwater purposes of

3up to 25 gallons per imnute. Another section of
-

Wyoming's Water Law (41 121.1) s'at s that Q ]]j y{ a

spungs deteloped for domestic and cock water ,f)
supplies yielding 25 gallons per minute or less shall L'

be considered as ground water. Adjudication or h
finahration of such spongs are to be done accord. ^qll
ing to the ground watrr laws which does require a k ,

rep tered engineer or sune>or. In spnng deselor- Mz
Cment the user has a choice whether h. wants to

use the simphfied form or not. n 4 0, )}}e -

5



Domestic and Stock Wells if construction of a well cannot be started,

completed and/or water put to use in the time
Ground water used wiely for domestic and stock prescribed, the State Engineer may be asked to

purposes have prionty over wells for all other uses. extend the time for good cause.
Domest3c use is defined as household use, includmg the
irngation of lawn and garden under one acre. These plat, showmg the location of the wells and the

prefened rights are limited to a yield of 25 gallons per p mt(s) f use and distnbution system,is tequired
at the time of fding the final proof of appropna-rmn'a t e.
tion and beneficial use. This plat must be certified
by an engmcer or land surveyor licensed to
praettee in Wyoming.

Upon fdmg final proof of appropriation, the
g\ 7 wdl be issued a certificate of appropnation by the

user

|
Board of Control. This is evidence of an adjudi-
cated water right.

A well Iccatten may be changed without loss of

h priority, provided the approal of the State Eng-A

9 meer is obtained in the case of unadjudicated
h 1 V wells, and of the State Board of Control in the

Q[*/j { case of adjudicated wells.

Ground water is subject to the same erder ef
preferred uses as providea for surface v.aters, as

g discussed under the sections " Preferred Uses" and
' "Non-Preferred Uses"(pp. 3 and 4;.

b A water nght for a well may be declared
I abandoned under the same procedures as 3pecified

for surface water abandonment of a water right
(p.4).

Procedures For All Wells Keeping a Water Right Valid
The same general procedures as followed for surface To keep a water right salid if chaages are to be made in

water rahts apply to acquinng a ground water right. the point of diversion, in the location of a well, or in the

htfore a well is drdled, an application must be I cation of an irrigation ditch, or other such changes,
fdd with and approved by the State Engmeer. permissi n must be secured from the State Engineer and/or

This requirement apphes to a!! wells used for any St te Board of Control. Permission is obtamed by fding a
purpo , presenbed petition. In most instances 60taining permission

Forms to be filed with the State Engmeer are f r changes will not change the priority date of the water

2 avadable from his office, the water division super-right but it will keep the water right up to date and legal. It

mtendent, or from the county clerk's office. is imp rtant that the water right be kept in proper standing
s w n a quesu ns r s to & vaW

3 granted
A permit to construct a well will generally be

as a matter of course by the State a nght.

Engmeer except in a control area. The Board of bOWD3If
Control may designate a control area where a/ the in Wyoming a valid right to the use of water may be
use of ground water is approaching a use equal to acquired only by foLwing the procedures e,tablished by
the current recharge rate.or b) ground water levels state law for both surface and ground water.
are dechning or have declined excessively, or c) Water users should be sure of the status of their water
condiets be aeen users ar.: occurring or foresee- rights. The user can check the records in the office of the
able, or d) the waste of water is occurring or may county clerk, or through the State Engineer's Office. The
occur, or c) other conditions require regulation in records will indicate the amount of the appropriation,
the public .terest. priority of the right, and how and where the water is to be

4The construction of a weil must be started within
used. If there are any questions, a user should che'ck with

a year after the granting of a permit, and com- the State Engmeer's Office in Cheyenne and request
pleted and wa:er applied to beneficial use before complete information en the status of th wa rgigt in
the dates specif;ed on the permit. question. hk UL
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REGUIATIONS AND INSTRUCTIONS FOR 1 REPARING
AND FILING WATER RIGHT APPLICATIONS

AND ACCOMPA! WING MAPS

PJocedure for Obtaining a Water Righ';

The law requires that an application must be filed and permit secured
from the State Engineer before work begins.

I. Survey and prr.paration of maps and plans by an engineer or surveyor,
qualified to practice under the laws of Wyoming.

II. Filing of application, maps, plans and required $2,00 filing fee
with State Engineer. The priority of the right will date frcm the time the
filing is accepted.

III. Examinat on, corrections or alteration if necessary, and approval
by State Engineer as a parmit.

IV. Commenceeent of construction work within time allowed in permit, and

notice to State Engineer of compliance therewith.

V. Completion of construction work within time allowed in permit, and
notice to State Engineer that said work has been completed.

VI. Completion of application of water to the beneficial use described
in permit, within time allowed therein, and notice to State Engineer of com-
pliance thertvith.

.

NOTE: If it is not possible to commence, complete construction or
complete the application of water to beneficial use within the time limits
set out in the permit, the permittee should request the State Engineer to
grant, for good cause, an extension of time in which to fulfill these re-
quirements. Such request must be filed before the date of expiration of
such time periods as shown in the permit.

VII. Submission before Division Superintendent or State Engineer of
proof of appropriation of water to beneficial use, or proof of construction
of reservoir.

VIII. Issuance and recording of a certificate of appropriation or a cer-
tificate of construction by State Board of Control uhich is evidence of an
adjudicated water right.

849 204
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INSTRUCTIORS FOR FILING APPLICATION
for

STOCK RESERVOIRS
using

FORM SW-4 ONLY
or

Aerial Photograph or U.S.G.S. Quad. Map and Form SW-4

Procedure for obtaining a water right for a stock reservoir not to exceed
20 acre-feet in capacity or 20 fece in fill height.

The law reqlires that an application must be filed and permit secured from
the State Engineer before work begins.

1 APPLICATION - Use Form SW-4 and complete all items on page 1 (Use
* attached sample as a guide.) NOTE: Stock Pits are stock reservoirs.

Do not alter the wording on the application to read " Stock Pits"
a) In Item 6----A surveyed corner tie is not required but should be

provided if such information has been determined. However, the
location of the stock reservoir by proper 40-acre subdivision,
section, township and range, must be specified,

b) If a supply ditch or other facility is to be used to fill or 'to
furnish additional water from another source for the stock reser-
voir, a separate application for this facility will be necessary
and the services of a licensed engineer or land surveyor will be
required.

II. MAP - Form SW-4 Only---Page 2 of the form may be completed in accord-
ance with the sample maps attached hereto,
a) Location Map----Show the section, township and range, in which the

stock reservoir is located. Locate the reservoir in the proper
40-acre subdivision. Show an outline of the high-water line of the

reservoir, drawn as nently to scale as possible, and give the name
of the stock reserveir. Show the location and direction of flow
of the channel on which the stock reservoir is located and give
the name of the stream. The complete course of all streams within
the section must be shown and identified by name, if such name is
known. If .a corner tie is furnished, it must be shown on the

Location Hap.

b) Area Map----In the blank space below the Location Map and the Cross
Section of Dam, show a scale drawing, drawn to the largest scale
possible in the available space, including the outline of the dam,
high-water line, and area of the reservoir. Show the location and
direction of flow of the stream channel and its name. This Area
Map should be oriented to conform with the Location Map. Show the
location and extent of the overflow spillway, including the bottom
width. The Area Map should show the scale of the drawing, and a
" north arrow" which normally should be directed toward the top of
the sheet. When applicable, the outlet pipe and corner tie should
be shown.

NOTE: If a supply ditch or other facility is to be used to fill or to
furnish additional water from another source for the stock reservoir,
such facility must be shown and identified by came on the location Map
and Area Map.

1( ;*. 9 4)A-
, , te
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c) Cross Section of Dam----Show the height of the dam, top width,
elevation of the high-water lite, slope of front and back faces,
and the amount of freeboard. When an outlet pipe is to be used,
give the diameter of the pipe.

d) Peafile of Damsite----Show a complete profile, including: top of
dam, high-water line, location and size of outlet pipe; spillway
and its bottom width; and appropriate elevations, including the low
point o f the profile. The vertical elevations and horizontal scale
mus t be shown.

e) Capacity----Complete the capacity formula shown on the application
form by filling in tha area and depth; then compute the capacity
by multiplying the area times the depth and dividing by 3. The
water depth used in this computation should be the maximum depth
of water in the reservoir basin. This is usually the difference
in elevation between the lou point on the profile of the damsite
and the high-water line,

f) Enlargements----If the application is for enlargement of an exist-
ing stock reservoir, a capacity table, setting forth the capacity
of the existing stock reservoir and the capacity of the enlargement,
must be shown and may be placed within the blank space provided for
the Area Map. Enough information must be furnished to clearly,
indicate the physical changes necessary to accomplish the enlarge-
ment; i.e., show the reservoir as it exists and the proposed en-
largement.

g) The statement of declaration must be signed and dated by the appli-
cant or his agent, whose name must appear the same on the first
line of the opening statement of the application as in the signa-
ture of declaration.

h) For pit type stock reservoirs the following exceptions apply:
(1) The Area Map should show the top dimensions, bottom dimen-

sions, depth, capacity computations, and surface area
computations. The formula used to compute capacity and
area is shown on sample map for stock pit attached hereto.

(2) The Profile of Damsite should be changed to Section A-A of
the pit, Show a complete profile of the pit, including
the high-water line elevation at top of ground, and the
bottom elevation. The Section A-A of the pit should also
include the horizontal scale, vertical elevation scale,
and stationing.

III. MAP - Using aerial photograph or U.S.C.S. quadrangle map in conjunction
with information required on Page 2 of the Form SW-4

a) The Location Map and Area Map on the second page of the application
form, are not required if the application is accompanied by a
U.S.G.S. quadrangle map or contact print of an aerial photograph.
Preferred size is 9" x 9", however, 8" x 10" size will be accept-
abic. Sample map attached,

b) Minimum acceptable scale - 2" = 1 mile,
c) Pre ferred scale:

(1) Aerial Photographs - 4" = 1 mile.
(2) U.S.C.S. quadrangle maps - 1:24000 (l"=2000')

d) The scale must be shown,
e) A North Arrow must be shown - orient so that the top of the

map is North,

g49 206
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f) ~4 hen any part of 2 section is involved, the entire section,
subdivided into forties, lots, tracts, homestead entries, must
be shown and properly identified including the section number,
township and range,

g) A corner of the public land survey must be identified on the
ground and accurately shown on the photograph or quadrangle
map. Such corner should be the nearest available corner to
the facility involved.

h) The location of the stock reservoir aust be accurately shown
within the proper 40-acre subdivision or subdivisions.

1) The aerial photograph or U.S.G.S. quadrangle map must chov the
outline of the submerged area of the stock reservoir, the name
of the reservoir, name of the stream upon which the reservoir
is located and the names of other streams involved.

j) The name of the stock reservoir should be shown on the lower
right hand corner of the map, and adequate space for stamping
permit number and State Engineer's endorsement must be provided.

k) The aerial photographs or U.S.G.S. quadrangle maps need not be
certified by a licensed engineer or land surveyor, but the
statement of declaration on the application rast be signed by
the applicant or his agent.

bh #f.'.II1
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STATE OF WYOMING
oft 1G OF THE STATE ENGINEER

APPLICATION FOR PERMIT TO APPROPRIATE SURFACE WATER

! Tms SrcTrow ts wot to at ruirn IN sr nrpticaNT

!
! Fihng/Pnonty Date i

Tile STATE OF WYOMING, h SS. |STATE ENGINEER'S OFFICE y
|

This inuruineni was reteived and filed for record en the day of , A.D ;
l. 19 , at o' clock M. !

|
i

State Enemccr !

Recorded in book - of Stock Reservoirs, on Page '

Fee Paid 5 Map Fifed I

|

WATER DIV!'s!ON NC'. 2 Temp. j
DISTRICT .70. 10 m as N.

I

j PERMIT NO. STOCK RESERVOIR |
.

NAME OF 7ACILITY
TIIE COr*0NWOOD STOCK RFJERVOIR
I. The naaseen end. compaete maahng addremesi of the appbcansm is< are

William f. Doe

ter 13. Rthe touge
Deer Aingtigo WTemine 900GO

s i, _ . -. e % ..r F-.1. Name ar address of apt to receive comspondense and not. es ammleemme

31 The isse so which the water is to be apphed as esor) waterief P*'Paes- gt/ -
4. van The area of the higti ester line of the reservoir a I.62 I ~m

(b) De capac.sv of the renavvo., , 5.40 D'EMac,w,,t

(4 Sady of Re.ervoor LengthM' . Widi.h Ilk' and Average Depth 11- .
.

5. The tource af the propn.ed appropriauce as Johnson Drgw. tributarv of Sygen Crack.
__

tributarv o u glie Fourche Rivge, whfe% ta a tribue a rv af chewanrta lira -
W31(Mnu.

o Tlie outlet of the propiard recevoir a locaust M. 66" O' W. 3075 f et d am,

b N Nfrom the Corner of Secuam T. A IL W, and is na the

SRl*W k of % 6 T 46 N, n. 70 w. ,3,7. Are any <d the lande overed be the proposed reserveer ewaed by the liase or Federal Geernmens7 If no describe lands and
deas== .hether saaie or reeerau, ra.d. 1"** D MJ

'

N/A egg,u
y

m,48. Till aus either (s; or (b)

(Q~ **r

m m re.er r . sormi.d in ihe ammate of Johnson Draw

N N rmmne is ne be filled duough the

casas. .h.a has a carry ., op.a. .d o.his fece per - -a

9 <,i The dam i. w coeurocwd u soihi.= - Earth fill watered and compact.pd
e -en . . 5.625 ca.bic va.d6

% The water tace of the dann a .a be proieued from este acnon in she fo ewwg mannern
Pack rinren l' ehtek

10. The mompensing map a prepared in mordance = ch the Sia.c Enger s Mama of Reguaane-.s and lastrucnons for fying
.phansons an.i is heren, Jctiared a part of this appucataos.

* u l he csnmamj Hrme Ptquired for Mplenom of Cenettur**a= 1 Teafm
-

* NOTE: This information le for the benefit of the State Engineer in fietting the,

expiration date *er completion of construction.

8 2",_..s. h. .. p..e N.
-i

4.

.$.)'..y )j'J < &

. ..e.
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FIGURE lx
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INSTRUCTIONS FOR FILING APPLICATION
For

SPRINGS - STOCIWATER
(Using Aerial Photographs or U.S.G.S. Quadrangle Maps)

The procedure outlined below a1. plies only to springs flowing more than 25 GPM (0.056 CFS),
and for stock water purposes only. Regardless of the total flow of the spring, the amount
of appropriation for stock purposes will be limited to 25 GFH (0.056 CFS).

All springs flowing less than 25 GPM (0.056 CFS) and for stock or domestic uses only, must
be filed under the ground water application procedure.

NOTE: Water must be diverted from its natural course and artificially
conveyed to the point of use.

The law requires that an application met be filed and permit secured frev. the State
Engineer before work begins.

I. Application - use Form S.W. 1 and complete:
a) Name of Facility (Ditch, Pipeline or other conduit)
b) Opening Statement
c) Items 1 through 10 with the following exception:

(1) In Item 5 -- A surveyed corner tie is not required but should be provided
if such information has been determined. However, the location of the
point of diversion (spring) by proper 40-acre subdivision, section, town-
ship and range, m at be shown on the application and map.

II. Man Aerial Photograph or U.S.G.S. Quadrangle Maps.
a) Each application met be accompanied by a 9" x 9" map cut from a U.S.G.S. quad-

rangle map or an aerial photograph. To facflitate preparation and filing, this
office requests the size of the aerial photograph or U.S.G.S. qusdrangle map to
be 9" x 9". However, 8" x 10" size will be acceptable. (Kerox or similar copies
are not acceptable.)

b) Minimum acceptable scale - 2" = 1 mile
c) Preferred scale:

(1) Aerial Photographs - 4" = 1 mile

(2) U.S.G.S. quadrangle maps - 1:24000 (1" = 2000')
d) The scale must be shown.
e) A North Arrow mst be shown - orient so that the top of the map is North.
f) When any part of a section is involved, the entire section, subdivided into

forties, lots, tracts, homestead entries, must be shown and properly identified
including the section number, town: hip and range.

g) A corner of the public land aurvey must be identified en the ground and secur-
ately shown on the photograph or quadrangle map. Such corner should be the
nearest available corner to the facility involved. Show corner tie, if survey
was made,

b) The location of the facility mst be accurately shown within the proper 40-acre
subdivision or subdivisions.

1) The photograph or quadrangle map must show and identify the point of physical
diversion, course of artificial means of conveyance, point of beneficial use,
name of spring, name of stream and names of other streams involved.

j) The name of the facility should be shown on the lower right hand corner of the
map, and adequate space for stamping permit number and State Engineer's endorse-
ment must be provided.

~

k) The serial photographs or U.S.G.S. quadrangle map: need not be certified by a
licensed engineer or land surveyor, but the statement of declaration on the >

application must be signed by the applicant or his agent.
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PLEASE NOTE

1) Map must comply with all requirements under Section II oi
attached instruction sheet.

2) Do not use ball point pens - black waterproof ink must be
used for all information shown on these maps.

3) If an serial photo is used, it should agree in all respects
with informatio.s shown on this sample map. (Contour linee
are not required on aerial photos.)
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SPECIAL APPLICATIONS

Section 1. Authority. Section 33-366, Wyoming Statutes 1957, as
amended by Section 1, Chapter 194, Session Laws of Wyoming 1971; and Sec-
tion 41-121.1, Chapter 171, Session Laws of Wyoming 1973, provide for the
filing of applications with the State Engineer for facilities meeting the
following limitations:

a. Stock reservoirs not to exceed 20 acre-feet in capacity or 20
feet in fill height.

b. Fishing preserve reservoirs not to exceed 20 acre-feet in ca-
pacity or 20 feet in fill height.

c. Floodwater detention reservoirs not to exceed 50 acre-feet in
capacity, 20 feet in fill height, or 20 acre-feet of inactive capacity;
and providing said dam has a minimum outlet of 18 inches in diameter.

d. Facilities diverting from springs where the yield does not ex-
ceed 25 g.p.m. (0.056 CFS) for stock or domestic purposes only, shall be
considered as ground water and the ground water application procedure
must be used.

Facilities diverting from springs where the yield exceeds 25 g.p.m.
(0.056 CFS) for stock purposes only, must follow the filing procedure
outlined by this Chapter, and will be limited to 25 g.p.m. (0.056 CFS).

Section 2. General Requirements,

a. Unless otherwise specified by this Chapter, all applicable re-
~quirements of this Manual shall apply.

b. Applications coming within the specified limitatione in Section
1 of this Chapter, may be accompanied by aerial photographs or United
States Geological Survey quadrangle maps conforming to Section 3 of this
Chapter.

Section 3. Aerial Photographs or U.S.G.S. Quadrangle Maps,

s. Each application must be accompanied by an original quadrangle
map or an aerial photograph. To facilitate preparacion and filing, this
office requests the size of the aerial photographs or U.S.G.S. quadrangle
maps to be 9" x 9". However, 8" x 10" size will be acceptable. (Xerox
or other similar copies are not acceptable.)

b. The minimum scale of 2" = 1 mile will be acceptable.

The preferred scale of aerial photographs is 4" = 1 mile.c.

d. The preferred scale of U.S.G.S. quadran3 e maps is 1:240001

(1" = 2000').
The scale must be shown on all U.S.G.S. quadrangle maps ande.

aerial photographc.

849 214
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f. A " north arrow" must be shown, and the U.S.G.S. quadrangle map
or photograph should be oriented so that the top is north,

g. When any part of a section is involved in an application, the
entire section, subdivided into forties, lats, tracts, homestead entries,
etc., as applicable, must be shown and properly identified including the
section number, township and range.

h. A corner of the public land survey must be identified on the
ground and accurately shown on the serial photograph or U.S.G.S. quad-
rangle map. Such corner should be the nearest available corner to the
facility involved.

1. The location of the facility must be accurately shown within
the proper 40-acre subdivision or subdivisions.

j. Streams must be identified by nan.e.

k. The name of the facility should be shown on the lower right
hand corner of the map, and adequate space for stamping the pemit nu:n-
ber must be provided. (See sample map on the last page).

1. The aerial photographs or U.S.G.S. quadrangle maps need not be
certified by a licensed engineer or land surveyor, but the statement of
declaration on the application and on the Reservoir Application Supple-
mental Sheet for filings on Form S.W. 3, must be signed by the applicant
or his agent.

m. Black waterproof ink must be used for infomation shown on
these maps. DO NOT USE BALL-POINT PENS.

Section 4 Stock Reservoirs. Applications for stock reservoirs
not exceeding 20 acre-feet in capacity or 20 feet in fill height, may
either be filed on Form S.W. 4, (the regular Stock Reservoir application
form) in accordance with the requirements of Section 6 of Chapter V,
(page 38); or such applications may be filed under the provisions of
this Chapter as follows:

a. Use Form S.W. 4 Complete the form in accordance with Sec-
tion 6 of Chapter V, (page 38) except for the following:

(1) The Location Map and Area Map on page 2 of the applica-
tion fora, are not required if the application is accompanied by an
serial photograph or U.S.G.S. quadrangle map. (See Section 3 of this
Chapter),

b. The serial photograph or U.S.G.S. quadrangle map must show the
outline of the submerged area of the reservoir, the name of the reser-
voir, and the name of the stream upon which the reservoir is located.
(See sample map on the last page).

eq u e
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Section 5. Fishing Preserve Reservoira. Applications for fishing
preserve reservoirs not exceeding 20 acre-feet in capacity or 20 feet in
fill height, may be filed on Form S.W.3, (the regular Reservoir appli-
cation form) in accordance with the requirements of Section 4 of Chapter
V, (page 35); or such application may be filed on Form S.W. 3 with the
Reservoir Application Supplemental Sheet, Form S.W. 3-A, under the pro-
visions of this Chapter as follows:

a. Complete the reservoir application form, Form S.W. 3 in accor-
dance with Section 4 of Chapter V, (page 35), with the following excep-
tions:

(1) ITEM 5 - "The outlet of the proposed reservoir is loca-
ted . . . ." -- A corner tie is not required but should be provided if
such information has been determined. However, the location of the res-
ervoir by proper 40-acre subdivision, section, township and range, must
be specified.

b. Complete all items on the Reservoir Application Supplemental
Sheet. See Form S.W. 3-A.

(1) Furnish details relative to the reservoir and dam. If
an item is not applicable, enter "NA".

(2) Furnish spillway details and hydraulic properties.

(3) Complete the profile of damsite.

(4) Sign and date the statement of declaration.

c. The serial photograph or U.S.G.S. quadrangle map cust show the
outline of the submerged area of the reservoir, the name of the reser-
voir, and the name of the stream opon which the reservoir is located.
(See sample map on the last page).

Section 6. Supply Ditches. If a supply ditch is to be used to fill
or to furnish additional water from another source for a stock reservoir
or fishing preserve reservoir, a separate application for the supply ditch
will be required. Such application must be prepared in accordance with
the requirements of Sections 2 and 3 of Chapter V, page 34, and shall re-
quire a linen tracing.

Section 7. Floodwater Detention Reservoirs. Applications for flood-
water detention reservoirs not exceeding 50 acre-feet in capacity, 20 feet
in fill height, 20 acre-feet of inactive capacity; and providing said dam
has a minimum outlet of 18 inches in dirmeter; may be filed in accordance
with the same procedure and requirements as specified for fishing preserve
reservoirs in Section 5 of this Chapter.

Section 8 Springs - Stock Water Facilities,

a. Use Fonn S.W.1, (the regular application form for a Permit to
Appropriate Surface Water). Refer to Chapter III, page 6, for general
instructions. The following exception shall apply:

fdL* ,4 f P ? : . t's). s - v ss
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(1) ITEM 5 - '%e point of diversion of the proposed works is
located . . . ." -- A corner tie shall not normally be required. However,
in the case of other springs in the immediate area, and to avoid possible
cenflicts, a corner tie may be necessary; therefore, serious consideration
should be given to providing a surveyed corner tie at the time of initial
filing. In any case, the location of the point of diversion by proper
40-acre subdivisions, section, township and range, must be specified.

b. An aerial photograph or U.S.G.S. quadrangle map may be used i;
place of a linen tracing map and must show and identify the point of di-
version, means of conveyance, point of beneficial use, name of spring, and
name of steam. (See sample map on the last page).

S t1^'.'"._~ 5
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Pt2ASE NOTE

1) Map suet comply with all requirements under Sectica 11 of attached
instruction sheet,

2) Do not use ball-point pens - black waterproof ink smet be used for
all information shown on these maps.

3) If an serial photo is used, it should agrat in all respects with -

information shown on this saasple map. (Contour lines are not re-
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Foru S.W. 3-A
Rev. 5 73

RESERVOIR APPLICATICH St'PPtZFI?TTA1. SPEET
(L'se with Toru S.W. 3)

for

Temp.
THE BROWN RESE RVOIR Filing No.

'B e following inforsation, as applicable, swet be furnished when filing applications
under the provisions of Chapter 194, Wyoming Session laws,1971. (Ra: Chapter V of the
Manual of Regulations and Instructions).

RESERVOIR - Details of Daar
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Details of body : Length 300 Width 100 Average Depth 7
Total submerged area 1.5 ac., Submerged Area below outlet .05
Total Capacity 6.50 acro-feet, Capacity below outlet 0.02 ac re- fee t.

NOTE: Capacity a submerged area z vater depth 3= a c re- fe e t.

SHOW CROSS-SECTION AN3 HYDRAULIC PROPERTI!S OF SP111MAY IN THE SPACE PROVIDED
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CECIARATION

Under penalties of perjury, I declare that the information shows above is true, correct
and complete and that the accomperying serial photograph or U.S.C.S, quadrangle zap shows
accurately the location of the proposed facility.

(/n,:cl> +L/2 A AA]J - /2,, _,,, . / /J asa
Sigpatute *cf Applicant or Age

J
Date
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INSTRUCTIONS FOR FILING APPLICATIONS
for

TEMPORARY USE OF WATER

The procedure outlined below applies to only those applica-
tions filed for temporary industrial purposes for: highway
or railroad roadbed construction or repair, oil or gcs well
drilling fluid and producing operations, or other temporary
purposes. The right to divert or store water for temporary
purposes can be acquired by following the same procedure
as for other uses or by complying with the provisions of
Sections 41-10.1 and 41-10.2, Wyoming Statutes 1957 (Laws
1959), as amended by Sections 1 and 2, Chapter 193, Session
Laws of Wyoming 1971.

NOTE: Water must be diverted from its natural course
and artificially conveyed to the point of use.

A temporary rignt is issued for a limited time only, gener-
ally only long enough to complete the temporary use, or

' for a 2-year period from the time of approval, whichever
comes first; after which the permit is automatically can-
celled. This type of right is acquired by submitting an
application and map for a permit to the State Engineer.
The procedure followed is generally the same as for filing
applications for permits for other uses.

INSTRUCTIONS FOR COMPLETING THE APPLICATION FORM S. W. I

1. The entry for the name of the facility should indicate
if the proposed facility is to be a ditch, pipeline,
water haul or other type of convey 3nce.

2. Show complete name and mailing address in items 1 and 2.

3. The entry in item 3(a) should be sbnilar to the following
examples:

Industrial (011 and Gas Well Drilling Fluid)
Industrial (Highway Construction, Project No.__)

4. The entry in item 4 should name the source and show a
tributary sequence.

5. The entries in item 5 should include a bearing and dis-
tance tie from a corner of the Public Land Survey to
the point of diversion, if available. Also the point
of use should be described within the proper 40 acre

.

subdivision.

6. The entry in item 6 should show the ownership of the
land, if Federal or State land is involved. This item
is required since the State Engineer must notify the
proper State or Federal offices of the application for
the water right.

849 220
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7. The entry in item 7 should give the maximum rate at which
the water will be diverted from the stream. If t h e. water
is to be hauled by truck, the capacity of the pump loading
the trucks could be used.

8. Item 9: The time that the water right will be required
should be shown here. This can be done by giving the
total number of days required to accomplish the desired
use in very temporary uses. In applications requiring
up to 2 years, this item should be filled out in more
detail.

9. Item 10: All points of use must be shown under this item.
In highway and railroad use, each subdivision crossed
by the right-of-way should be indicated. In oil and gas
well drilling, the location of the well should be marked
in the proper subdivision, and the oil or gas well should
be identified. A statement of ownership should be shown
in item 10.

10. The Remarks Section of the application ahould be used
to supply any additional information that is not covered
by items 1 throueh 10 of the application. If the rate
of diversion, gallons per day and total number of gallons
are snown in " Remarks", it is not necessary to duplicate
this information on the required map.

11. The completed application should be signed and dated.
Also the legally required two dollar ($2.00) filing fee
should accompany the application.* (For the proper prep-
aration of the application form, see attached sample
application.)

12. Each application for a temporary use must be accompanied
by a map. The required map may be on good quality tracing
linen, on an original U.S.G.S. Quadrangle or on a county
map with the required information added to it. The cer-
tification by a licensed engineer or land surveyor is
desirable but not mandatory. A sample map is attached.
(Xerox or other similar copies are not acceptable.)

13. The map that accompanies the application must describe
the point of diversion, the point of use and the means
of conveyance, such as pipeline, haul route, etc. (For
the proper way to prepare the application map, see attached
sample.) The preferred scale for the map to accompany the
application is 1"=2000'.

&*"l'>r;c..- . - .
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PART 1.

STATE OF WYOMING
OFFICE OF THE STATE ENGINEER

REQUEST FOR STORAGE OF
A DIRECT FLOW

RIGHT

As a holder or owner of a valid right to the direct use of the

natural, unstored flow of a surface stream in the State of Wyoming, and

in accordance with Section 41-29.1, Wyoming Statutes,1957, pps 1973,

and the Rules and Regulations of the State Engineer and Board of Control,

the applicant hereby requests permission to store such direct flow at

such times as it can be accomplished without injuring or affecting any

other Wyoming appropriator.

(Note: This request form is prepared for the purpose of ste. sge of
water under a direct flow irrigation right only. In the event storage
is proposed under a direct flow right issued for some purpose other than
irrigation, it is suggested that as much information as possible be
furnished on this form concerning the proposal together with whatever
supplemental information is deemed necessary. The State Engineer will
then determine if such proposal appears feasible.)

The details pertaining to this proposal are outlined as follows:

1. Name(s) of Water Right Holder

Address ,

849 227

8U:.u
-100-



PART I.

2. Identification of Right to be Stored

Permit Number ; Name of Ditch ;

Name of Original Appropriator ;

Priority ; Use ;

Amount of Appropriation c. f.s. for Acrest

Sou rce ;

Location of Point of Diversion: Subdivision % h Section ,

Township , Range ; Portion of Right Held by

Applicant ; Water Division No. ; Water District No.

; Lands owned by applicant irrigated with said direct flow right

3 History of Use of Aopropriation

Is right proposed to be stored an actise right in use at thea.

present time? Yes No .

b. During the ic: mediate, past five-year period, when has the

right been used for irrigation purposes? (In reply to this

question, please indicate the days of the month that water

was used each year and the amount of water diverted each of

these days.)

19 .

19 .

849 228
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PART I.

19 .

19 .

19 .

4 Name and Location of Reservoir

It is proposed to store water under this request in the

Reservoir, located in Section , Town-

ship , Range This is an existing /a new reser-,

(strike out words not applicable)
covered under Permit No. Res.

5. Owner of Storage Reservoir

The above named reservoir it, owned by

(name)

(address)

(Note: If reservoir is owned by someone other than the owner of the
direct flow appropriation involved herein, a written agreement with the
reservoir owner must be filed with t5ts request, and said agreement
should specify the conditions under which the rrservoir owner agrees to
the storage of the direct flow right in said reservoir.)

6 Generally describe how storage of direct flow right will be accom-

plished and when it is proposed to make such storage.

#,

. L;,i <.;* n d
- .4
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PART I.

7. Describe lands where stored water will be used:

(Note: The use of water stored is restricted to the same lands covered
under the direct flow right.)

8. In the space below, draw a sketch map showing the location of the

stream, the direct flow right involved, the location of the reservoir

where water is to be stored, the location of the lands on which stored

water is to be used and any other information which would help in under-

standing the proposal.

,

|
__ ..

|

_

,

Scale: 2" = 1 Mile )
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PART I.

Remarks:

(1) (We) hereby assert that no one vill be injured by such storage

of direct flow water and such storage will be at (my) (our) own risk.

It is further agreed that the exercise of this right to store is subject

at all times to the control of the water administrative officials, and

the appropriate Water Comissioner and Water Division Superintendent will

be notified in writing each time it is proposed to store water under this

request. It is further understood that written approval of the Water

Commissioner will be required each time water is to be stored.

A fee of Ten Dollars ($10) is enclosed with this request.

(Note: If less than this amount is needed, the balance will be refunded).

The information contained in this request is true to the best of

(my) (our) knowledge and belief.

(Signature of Applicant)

(Signature of Applicant)

(Signature of Applicant)

(Signature of Applicant)

849 231
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PART I.

This instrument is acknowledged t efore me this day of

, 19 .

Witness my hand and of ficial seal.

(Notary Public)

hy Coc: mission expires:

e4:rcs
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GROUND WATER

INSTRUCTIONS FOR COMPLETING FORM U. W. 5
Application for Permit to Appropriate Ground Water

Address all communications concerning ground water to.the Ground
Water Section, State Engineer's Office, Barrett Building, Cheyenne,
Wyoming, 82002. Application forms may be obtained from the State Engineer's
Office in Cheyenne or from the County Clerk's Office in each County
Courthouse.

The application must not be folded. Applications submitted on
photocopied forms will not be accepted.

The application must not be defaced by crossing out or erasing
printed matter, or by pasting over printed matter. The application
should be typed or lettered neativ with black ink. If the printed 'orm

does not fulfill the requirements of the application, do not cross out
printed matter, but make an explanatory note in the space provided for
REMARKS.

FEES -- A $2.00 filing fee is required for each application. An
application will not be accepted for filing unless it is accompanied by
the legally required filing fee. Make checks payable to " Wyoming State
Engineer".

Name of Well -- A short, distinctive name and numbar must be
assigned to the well. For example: Smith #1

The application should be completed as follows:

Item 1. Name of applicant (s) -- Include all parties having an
interest in the application. All parties designated as landowners
under Items 12 and 13 must be shown as co-applicants, or an easement
or right-of-way agreement submitted.

Item 2. A,ddress -- Give the respective mailing address of each
applicant.

Item 3. Name and address of agent -- If the applicant is a company
or organization, or if several parties are ncned as co-applicants, one
person should be designated as agent to receivc . .o rre spondenc e .

Item 4. The use * which the water will be apolied -- Mark the use
or uses to which the water will be applied. Please note -- Domestic
use includes single-family household use and the irrigation of one (1)
acre or less of lawn and garden for noncommercial family use. A preferred

riFht is given to domestic and/or stock wells where yields do not exceed
25 gallons per minute. If the water is for industrial or miscellaneous
use, the details of use must be described completely and accurately.
Miscellaneous use covers such uses as subdivisions, mobile home parks,
service stations, campgrounds, etc.

SEE REVERSE SIDE .
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Item 5. Location of the well -- Designate the 40-acre legal subdivision
or lot in which the well will be located and the Section, Township and Range.
If located in a resurvey lot or tract, please so indicate. If the well is to
be located in a city, town or platted subdivision, give the name of the city
or town, sub' division, lot and blo:k numbers. For example: Lot 9, Block 6,
North Hills Subdivision of Cheyenne.

Item 6. Grid -- The well location should be designated on the section
grid shown on the application fors..

Item 7. Item 7 is self-explanatory.

Item 8. Maximum quantity of water to be develooed and beneficial 3v used --
The estimated quantity of water should be the MAXIMUM amount of water that
would be used. The actual amount, determined af ter the well has been drilled and
tested, must be ecual to or less than the amount listed in Item 7. Actual
amount will be reported on the Statement of Completion and Description of the
Well. (This second form will be sent to the applicant or agent with a copy
of the approved permit.) Sprines: Only springs flowing 25 gallons per minute
cr less, where the proposed use is domestic or stockwatering, will be considered
as ground water appropriations. Note: After the approval of the application,
some type of artificial diversion must be constructed to qualify for a water
right. The proposed method of development of the spring and means of conveying
the water to the poiat(s) of use must be described on the application under
REMARKS.

Item 9. Check appropriate box.

Item 10a. Tabulation (Irrigation) -- If the proposed use is irrication,
show the MAXIMUM acreage to be irrigated. Describe the number of acres to
be irrigated in each 40-acre subdivision. If the lands are owned by more
than one party, indicate which lands are owned by the State or Federal govern =ent,
indicate which lands are owned by the applicant (s) and which are administered
by government agencies.

Item 10b. Tabulation -- If the proposed use is for any purpose other
than irrigation, show the area (s) and/or point (s) of use by placing a check
mark in the proper subdivision box.

Item 11. Describe the type of 1.rigation system proposed.

Items 12 and 13. Ite=s 12 and 13 are self-explanatory. Any unusual
situation, such as desert land entries, state grazing leases, etc., should
be explained under REMARKS.

Remarks -- This space is provided for any statement of unusual circum-
stances peculiar to the application, or if a more complete explanation is
needed for certain items. Details of miscellaneous or industrial uses should
be explained in this section. Water rights to which the well is supplemental,
if any, should be listed here. Details of proposad spring development must
be explained here.

THE APPLICATION MUST BE SIGNED IN INK.

&s%.B
.
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INSTRUCTIONS FOR COMPLETING
STATEMENT OF COMPLETION AND DESCRIPTION OF WELL, FORM U.W. 6

AND
PROOF OF APPROPRIATION AND BENEFICIAL USE OF GROUND WATER, FORM U.W. 8

,

General Instructions

I. Address all communications to the State Engineer, Barrett Building,
Cheyenne, WY 82002.

II. These forms must be signed by the well owner.

III. Only the original forms, sent out by this office, are acceptable.
NO COPIES OF ANY TYPE WILL BE ACCEPTED.

IV. When a Statement of Completion is returned to the permittee for
correction, it should be understood that the corrections are required
for the protection of the applicant and in the interest of maintaining
accurate records. Please make the correccions and return to this
office as promptly as possible.

V. The Statement of Completion is required by law to be submitted within
thirty (30) days of the date that a well is completed and ready for use.

VI. Proof of Appropriation and Beneficial Use of Ground Water (Form U.W. ')
is required to be submitted within a period of one year of December 31
of the year in which the permit is granted. This form is required for
all wells except Domestic and Stockwatering.

STATEMENT OF COMPLETION AND DESCRIPTION OF WELL
Fo rm U.W. 6

Statements of Completion must not be folded.

Statements must not be defaced by crossing out or erasing printed
matter, or by changing the form in any way. Preferably, the form should be

typed. If a typewriter is not availabic, the f<rm should be lettered neatly
with black ink or ball point pen.

PLEASE NOTE: If any of the information required in the Statement of
Completion is not available or is unknown, write "not available" or " unknown"
in the space provided for that particular item.

The Statement of Completion must be signed by the permittee.

Q <y a s q- - - L .;

849 235
t



The Statement of Completion should be made out as follows:

1. The name of owner - This should be the name of the original
applicant (permittee) or present owner of the well.

2. Address - Give the respective mailing address of each permittee
or present owner.

3. Use of the water - If use of water is not the same as shown on the
approved permit, an explanatory note should be included.

4. Location of well - A specific location must be submitted. If a
surveyor's tie is not available, a distance measurement from a known section
or quarter corner must be provided.

Items 5 through 7 are self-explanatory.

8. Date of completion of well - This iten should reflect the date
the pu= ping f acility was installed.

9. Pu=o information - This item should be completed as accurately
and thoroughly as possible. The number of gallons per minute being pumped must
be shown.

Items 10 through 12 - Infor=ation relating to these items should be
available from the driller and should be as complete as possible.

13. Tabulation - The instructions for this item are printed on the form.

14. Plat - Instructions for this item are clearly defined on the form.

15. This item should be completed only if the well will be abandone..i.

The form must be signed by the permittee or present well owner.

PROOF OF APPROPRIATION AND BENEFICIAL USE OF GROUND WATER
Form U.W. 8

(For all walls except Domestic and Stockwatering)

The information .bmitted on this form will be used as a basis for the
adjudication of the underground water right. The items are self-explanatory
and each item should be completed as accurately and thoroughly as possible.

PART II, THE PREPARATION OF THE PLAT, SHOULD BE READ CAREFULLY BEFORE
THE FORM IS COMPLETED.

[3d #T''.Q;1 .- u
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Appendix D

State of Montana

Major Facilities Permit Procedures

Water Right Procedures
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Montana Major Facility Certificate Process

The 1973 Montana Legislature enacted the Utility Siting Act which was
amended and renamed the Major Facility Siting Act in 1975. Pursuant to this
Act, a person must obtain a certificate of environmental compatibility and
public need prior to the construction or operation of a facility as defined in
the Act. Facilities included are:

1) Electrical generating plants (including hydro-electrical) of
a capacity of 50 MW or more.

2) Gasification plants capable of producing 25 million cubic feet
of gas a day.

3) Liquifaction plants capable of producing 25 thousand barrels of
liquid hydrocarbon products per day (except oil and gas refineries).

4) Plants capable of using, refining, or converting 500,000 tons
of coal per year.

5) Uranium enrichment plants.
6 Additions to any of the above, costing at least $250,000.
7 Electrical transmission lines above 69 KV
8 Facilities associated to the above, such as pipelines, pumps,

water intake or treatment plants.

To obtain a certificate to build one of these facilities, the applicant
must file an application with the Department of Natural Resources and Conservation.
The contents and form of the application are specified by rules adorted in
accordance with this Act. The application must include, among other things, a
description of the proposed facility and its preferred location, a statement
explaining its need, a summary of any impact studies which may have been made,
and a discussior. of reasonable alternative sites. The application must be
accompanied by payment of the filing fee, the amount of which is based on the
estimated cost of the facility and a sliding fee schedule. The fee begins at
two percent of the first $1,000,000 and decreases to one eighth of one percent
for estimated cost over 5300,000,000. A facility estimated to cost $10,000,000,
for example, would require a filing fee of $110,000.

After receiving an application, the Department has two years (except for
certain transmission lines that allow one year) to conduct studies to determine
the need and the kinds and degrees of environmental impacts the facility would
create, write an environmental impact statement, and make reconmendations to
the Board of Natural Resources. The Board then holds a public hearing and rules
on the application. As decision makers, the Board can grant, deny, or grant with
modifications the original application.

The Major Facilities Siting Act also requires any person contemplating
construction of a facility in Montana in the ensuing ten years to file a long
range plan with the Department each year on the first of April. The long range
plan must include, among other things, the general location, size, and type of
facility contemplated.

Although the Act limits the amount of time the Department can spend in
conducting its studies, there is no time limit on the Board. From the time this
Department makes its recocinendations until the Board can hold a hearing and
render a decision many months may elapse. In one case, the process took nearly
one and a balf years.

@|} C*: y. ~.
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This. brief overview of the Major Facility Siting Act does not address all
the points of the Act. Before serious consideration is given to building in
Montana, the potential applicant should contact the Department and obtain a
copy of the Act and the latest rules relating to it. Discussions with Department
personnel will be helpful in expediting the necessary procedures.

84.#272
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MONTANA WATER PERMIT PROCESS

Under Montana law, new water rights are obtained via the workings of a
permit system, which became effective July 1,1973. There are no preferential
uses of water in the permit system, thus water right applications for all
beneficial uses (e.g. agricultural, municipal. industrial, etc.) are admini-
stered equally. However, there are some exceptions to this rule resulting
from a moratorium olaced on larger applications for permits in the Yellowstone
Basin.

The process of obtaining a water use permit involves some fundamental
steps: an application and accompanying filing fee, which is determined on
tne basis of the annual volume of water requested in the application, must
be submitted to the Department on the appropriate form; water users in the
proposed area of development and other interested parties are notified
individually and publicly of the applicant's intent; objections are
received an2 evaluated following the notification step, and, if objectors
and the applicant cannot reach an informal agreement, an administrative
hearing is conducted to deny, modify, cr issue a water use permit.

If an application involves the use of ten thousand (10,000) or more ,
acre-feet per year or fifteen (15) or more cubic feet per second of water,
or if significant environmental impacts could result from the proposed
development, special considerations must be made by the Department pursuant
to Montana's water law and state environmental protection guidelines. Alsc
an applicant applying for fifteen cubic feet per second or more must prove
by clear and convincing evidence that the water rights of prior appropriators
will not be adversely affected.

Processing time, from date of application to date of the issuance of
permit, averages less than four months fer applications for which hearingsd

are not conducted; the need for a hearing prolongs processing time, some-
times for months. The entire process, whether or not it includes the
hearing procedures, can be acceleratec by the applicant's cooperation in
supplying the department with all available information on the proposed
water development at the time of application and as, it subsequently becomes
availble.

WlO&f
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Appendix E

State of Washington

Site Evaluation Council Procedures
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February 2, 1977

Stateof
W1shirrgtori
Denartment

Att g ofEtuk M'

Mr. James Fish DUi'

ICWP Project Dfrector 9)Y
F. Robert Edman & Associates, Inc.
W-3173 First National Bank Building
St. Paul, Minnesota 55101

Dear Jim:

In accordance with our telephone conversation, we are enclosing copies
of our state Siting Council statutes, a brir:f description of the pro-
cedural steps, and the new guidelines for applicants which were adoptea
only last week (that is why they appear in rough draft fonn).

To provide additional detail of the full process, we are attaching also,
copies of the further rules and regulations for documentation as to tne
scope and depth of the Council's evaluation.

Since the original Council was formed in 1970, we have certified seven
units at four sites, completed one preliminary site study, and are
presently processing an application from the Northern Tier Pipeline
Company for an oil port and tank farm on the Straits of Juan de Fuca
and a 42-inch pipeline across the state (which is intended to terminate
at Clearbrook, Minnesota).

If we can provide additional infonnation, please feel free to write
*

or call.

Sincerely.

Fred D. Hahn
Assistant Director
Office of External Affairs

FDH:dt
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PROVISIONS OF THE LAW

The policy of the State of Washington with respect to siting energy
facilities is twofold: to recognize the need for more facilities and to
ensure triat the location and operation of these facilities produces
minimai adverse effects on their surroundings.I The actions of the
Site Evaluation Council are to be based on satisfactory assurances of
safety, environmental protection and abundant, reasonably priced energy.

The jurisdiction of the Council extends over energy facilities
which are new, which are reconstructed or which are being enlarged.
Normal maintenance and repairs are exempted, as are existing facilities
and those undergoing certification at the time of the law's passage.

4The term " energy facility" is defined to include the following three
categories, which are further defined:

. . .

5Energy plant

Thermal power plants of more than 250,000 kilowatts capacity

Floating thermal power plants of more than 50,000 kilowatts
capacity

Liquified natural gas ports which will receive more than 100
million cubic feet per day

011 ports which will receive more than 50,000 barrels per
day

Underground natural gas storage reservoi; s of more than
100 million cubic feet per day capacity

011 refineries which will process more than 25,000 barrels
per day }(}

g4v1.n ;-~g
. . . . i
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6
Transmission facility

011 pipelines larger than six inches in diameter and
fifteen miles in length

flatural gas pipelines except interstate pipelines

Energy transmission corridor

Land jointly used for more than one transmission facility

8The Council's membership includes the directors of fourteen
state agencies (or their designees), a representative of the county
in which the facility is proposed, and a port district representative
if the application is for an oil or liquified natural gas port. The
chairman, a nonvoting member, is the director of the State Energy
Office (or his designee).

After an application is received, EFSEC is to process it and make
a recommendation to the Governor as to final approval or disapproval
within twelve months or a mutually agreed upon later time.9 The Governor

must approve or reject the applicat. ion within sixty days. If the

application is approved, a certification agreement is prepared by the
chairman of the Council for execution by the Governor and the applicant.

Once signed, the certification agreement binds all of state govern-
ment to the conditions therein, and is in lieu of any other state permit
or license.10 In addition, the state preempts the regulation of energy

facilities.II

When an application is made, it must be accompanied by a $25,000
fee which is used by EFSEC to hire an independent consultant. The
consultant is to prepare an environmental assessment of the proposal,

under Council direction. If cost exceeds the initial fee, a higher
amount can be negotiated between the Council and the applicant.12

8dQ : ' t )"':~24%
Mn
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Within sixty days of receiving an applicatinn, EFSEC must hold a
public hearing in the county of the proposed site. At this hearing, a
detennination must be made whether the proposal is consistent with local
land use plans and in compliance with local zoning ordinances. " Once
a positive determination is made, the plans and cedinances may not be

I4changed. An Attorney General's Opinion of 1977 states that a certi-

fication signed by the Governor does allow construction even where local
zoning codes would not otherwise allow construction. At least one more
public hearing, conducted as a contested case under the Administrative
Procedures Act, must be held before a recommendation is made to the
Governor.

During the processing of the application intervenors may be granted
status as parties to the case. Additionally, the Attorney General
appoints a Counsel for the Environment, who is to represent the public
and its interest in environmental quality.

In keeping with the "one stop" concept, the Council also grants a
permit which federal law requires. During the contested case hearing,
a proposed National PolNtant Discharge Elimination System Permit is
submitted and finalized. This permit becomes effective only upon final
certification by the Governor.17

A prospective applicant also has available to him a mechanism by
which tne Council will perform a preliminary study which is not binding
and does not substitute for any part of the certification procedure.
Upon request of a potential applicant, and upon payment of a $10,000 fee,
EFSEC will commission an independent consultant to prepare information
regarding environmental impact on the potential site. As with the full
certification fee, the $10,000 can be increased if the potential appli-
cant agrees. This report may be used as an Environmental Impact Statement
by any governmental entity except the Site Evaluation Council when

taking action on the preliminary study. An Environmental Impact Statement
must be prepared by the Council under full certification procedures.

QQY.1|]O
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1 RCW 80.50.010

2 Id.

3 RCW 80.50.060

4 RCW 80.50.020(1)

5 Id. (17)

6 Id. (7)

7 Id. (8)

8 RCW 80.50.030. Subsection 3 lists the

Department of Ecology
Department of Fisheries
Department of Game
Department of Parks and Recreation
Department of Social and Health Services
Interagency Comittee for Outdoor Recreation
Department of Coninerce and Economic Development
Utilities and Transportation Commission
Office of Program Planning and Fiscal Management
Department of Natural Resources
Planning and Community Affairs Agency
Department of Emergency Services
Department of Agriculture
Department of Highways

9 RCW 80.50.100

10 RCW 80.50.120

11 RCW 80.50.110(2)

12 RCW 80.50.070

13 RCW 80.50.090

14 AGL0 1977 No. 1

15 RCW 80.50.080

16 Federal Water Pollution Control Act Amendments of 1972, P.L. 92-
500. 33 USC 1251 et seq.

17 RCW 90.48.262(2)

WI[MO
18 RCW 80.50.175

849 24
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Chapter 80.50
['ENERGY FACILITIES--SITE LOCATIONS

Sections
80 50 010 Legislative hnding-Policy-intent.
80.50 020 Dehnitions.

Energy acility site evaluation council---Created-r80.50 010
Membership.

80.50 040 Energy facility site evaluation cou icil-Powers
enumerated.

80.50 0$0 Adoption of council guidelines as rules.
80.50 060 Energy facilities to which chapter apphes-Appbca-

tions for certincation-Forms-information.
80.50 070 Applications for site certification-Fee--Study.
8030 080 Counsel for the environment.
80.50 090 Pubhc hearings.
80.50.100 Recommendations to governor-Approval or denial of

cert:6 cation.
80.50.110 Chapter governs and supersedes other law or regula-

tions-Preemption of regulation and certification by
state.

8050120 ErTect of certi6 cation.
80.50.130 Revocation or suspension of certification---Grounds.
80.50.140 Review.
80.50.150 Enforcement of compliance.
50.50.160 Availabihty of information
80.50 170 Study cf potential sites-Intent of RCW 80 50 175.
80 50.175 Study of potential sites-Fec-Disposition of

pay ments.
80 50.800 Rules of therral plant site evaluatioa council to continue

until amended or rescinded.

(Title 80--p 33]
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Chapter 80.50 Title 80: Public Utilities

80.50.900 Severatnhiy-1970 ca s. c 45. date of certification, which have been adopted pursuant8o.50 '1I Severability-1974 ex.s. c t io
to RCW 80.50.050 as now or hereafter amended as con.

Energy supply emergencscs: Chapter 43.2IG RCW- ditions to be met prior to or concurrent with the con-
Stare energy osce: Chapter 43 21r RCW.

struction or operation of any energy facility;Water pollutio.1 control, thermal power plants, permits, etc., duties of
therma! power plant site esslaation council: RCW 90.48.262. (g) . Associated facilities * means new storage, trans

mission, handling, or other related and supporting facih.--
80.50.010 Legislative finding--Policy--intent. ties connecting an energy plant with the existing energy

The legislature finds that the present and predicted supply., processing, or distribution system, including, but
,

growth in energy demanJs in the state of Washington not limited to, communications. controls, mobilizing or
requires the development of a procedure for the selection n aintenance equipment, instrumentation, and other
and utilization of sites for energy facilities and the iden- types of ancillary transmission equipment, off-line stor-
tification of a state position with respect to each pro- age or venting required for efficient operation or safety
pc;ed site. The legislature recognizes that the selection of the transmission system and overhead, and surface or
o' sites will have a significant impact upon the welfare of subsurface lines of physical access for the inspection,
,he population, the location and growth of industry and maintenance, and safe operations of the transmission
the use of the natural resources of the state. facility and new transmission lines constructed to oper-

It is the policy of the state of Washington to recognize ate at nominal voltages in excess of 200,000 volts to
the pressing need for increased energy facilities, and to connect a thermal power plant to the northwest power
ensure through available and reasonable methods, that grid: Provided, That common carrier railroads or motor
the location and operation of such facilities will produce vehicles shall not be included;
minimal adverse effects on the environment, ecology of (7) " Transmission facility" means any of the following
the land and its wildlife, and the ecology of state waters together with their associated facilities:
and their aquatic life. (a) Crude or refmed petroleum or liquid petroleum

it is the intent to seek courses of action that will bal- product transmission pipeline: A pipeline larger than sit
ance the increasing demands for energy facility location inches minimum inside diameter between. valves for the
and operation in conjunction with the broad interests of transmission of these products with a total length of at
the public. Such action will be based on these premises: least fifteen miles;

(1) .To assure Washington state citizens that, where (b) Natural gas, synthetic fuel gas, or liquified petro-
applicable, operational safeguards are at least as strin- leum gas transmission pipeline: A pipeline for the pur-
gent as the criteria established by the federal govern- pose of delivering gas to a distributien facility or more
ment and are technically sufficient for their welfare and specifically, a " gas transmission line" as defined by the
protection. c*ce of pipeline safety, United States department of

(2) To preserve and protect the quality of the envi- ti 1sportation, except an interstate natural gas pipeline
ronment; to enhance the public's opportunity to enjoy retalated by the United States federal power
the esthetic and recreational benefits of the air, water commission;
and land resources; to promote air cleanliness; and to

(8) " Energy transmission corridor' means land jointlypursue benericial changes in the environment. used for more than one new transmission facility;(3) To provide abundant energy at reasonable cost.
(9) " Independent consultants * means those persons(1975 '76 2nd ex.s. c 108 $ 29; 1970 ex.s. c 45 91.] who have no financial interest in the applicant's propos-

severabinty--Drecebe date-197s '76 2nd es.s. e los: see als and who are retained by the council to evaluate the
notes fono* ins RCW O.21FOlo. applicant's proposals, supporting studics, or to conduct
Nuclear energy developenent: RCW 43.3I.280-43,JI.320. additional studies;
Nuclear poner facilities, joint operatiort: Chapter 54.44 RCW.
State energy otEce: Chapter 43.21F RCW. (gg Thermal power plant * means, for the purpose of
Western interstate nuclear cornpact:RCW 43.31400-43.31.420. Certification, any electrical gem rating facility using any

fuel, including nuclear mater als, for distribution of
electricity by electric utilities;80.50.020 Definitions. (1) " A pplica nt " means any

person who makes application for a site location certifi- .(I1) " Energy facility * means an energy plant, trans-
cation pursuant to the provisions of this chapter; mission facilities, or an energy transmission corridor:

.

(2) Application" means any request for approval of a Provided, That the following are excluded from the pro-
particular site or sites filed in accordance witn the pro- visi ns of this chapter:
cedures established pursuant to this chapter; . (a) Facilities for the extraction, conversion, transmis-

(3) " Person' means an individual, partnership, joint sion or storage of water, other than water specifically
venture, private or public corporation, association, firm, C0"5umed or discharged by energy production or con-
public service company, political subdivision, municipal version for energy purposes; and

.

corporation, government agency, public utility district, (b) Facilities operated by and for the armed services
or any other entity, public or private, however organized; for military purposes or by other federal authority for

(4) " Site" means any proposed location, for an energy the national defense;
facility; (12) " Council" means the energy facility site evalua-

(5) " Certification' means a binding agreement tion council created by RCW 80.50.030;
between an applicant and the state which shall embody (13) " Counsel for environment" means an assistantcompliance to the siting guidelines, in effect as of the attorney general or a special assistant attorney general
fritse so--,34)
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Energy Facilities--Site Locations 80,50.040

who shall represent the public in accordance with RCW (1) Department of emergency services
80.20.030; (m) Department of agriculture

(14) " Construction * means on-site work and con- (n) Department of highways.
struction shall not be deemed to have commenced until (4) The county legislative authority of every county
there has been an expenditure of not less than two hun- wherein an application for a proposed site is Sled shall
dred 6fty thousand dollars in on-site improvements, appoint a member or designec to the council. The mem-
excluding exploratory work; ber or designee so appoir.ted shall sit with the council

(15) * Chairman * means the chairman of the council; only at such times as the council considers the proposed
(16) "Momber agency * means departments, agencies site for the county which he represents and such member

and commissions enumerated in RCW 80.50.030(3) as or designee shall serve until there has been a final
now or hereafter amended; acceptance or rejection of such proposed site;

(17) " Energy plant" means the following facilities (5) For any port district wherein an application for a
together with their associated facilities: proposed port facility is Gled subject to this chapter, the

(a) Any stationary thermal power plant with generat- port district shall appoint a memoer or designee as a
ing capacity of two hundred fifty thousand kilowatts or nonvoting member to the council. The member or desig-
more and floating thermal power plants of fifty thousand nee so appcinted shall sit with the council only at such
kilowatts or more, including associated facilities; times as the council considers the proposed site for the

(b) Facilities which will result in receipt of liqu:fied port district which he represents and such member or
natural gas in the equivalent of more than one hundred designee shall serve until there has been a final accept-
million standard cubic feet of natural gas per day, which ance or rejection of such proposed site. The provisions of
has been transported over marine waters; this subsection shall not apply if the port district is the

(c) Facilities which will result in the receipt of more applicant, either singly or in partnership or association
than an average of fifty thousand barrels per day of with any other person. [1975 '76 2nd ex.s. c 108 $ 31;
crude or refined petroleum which has been or will be 1974 ex.s. c 171 % 46; 1970 ex.s. c 45 % 3.]
transported over marine waters, except that the provi- 9,,,gi;ggg,, g,_,,73_.76. 2nd ex.s. c los: see
sions of this chapter shall not apply to storage facilities noies followirg RCW 41.21F.010.
unless occasioned by such new facility construction;

(d) Any underground reservoir for receipt and storage 80.50.040 Ener;;y facility site esaluation council--
of natural gas as denned in RCW 80.40.010 capable cf Powers enumerated. The council shall have the following
delivering ar aserage of more than one hundred million pow ers:
standard cubic feet of natural gas per day; and (1) To adopt, promulgate, amend, or rescind suitable

(e) Facilities which will result in the processing of rules and regulations to carry out the provisions of this
more than twenty-five thousand barrels per day of chapter, and the policies and practices of the council in
petroleum into refined products. [1975 '76 2nd ex.s. c connection therewith;
108 $ 30; 1970 ex.s. c 45 6 2.] (2) To appoint an executive secretary to serve at the

9.erdilim-Ers.e date-1975 e76 2nd eu.s. e los: see pleasure of the council;
notes foitowing RCW 4321F.Olo. (3) To appoint _nd prescribe the duties of such clerks,

employee.s and agents as may be necessary to carry out
80.50.030 Energy facility site esaluation council-- the provisions of this chapter: Provided, That such per-

Created--Membership. (1) There is hereby created sons shall be emphyed pursuant to the provisions of
and established the ' energy facility site evaluation chapter 41.06 RCW,
council" (4) To develop and apply topical environmental and

(2) The nonvoting chairman of the council shall be the ecological guidelines in relation to the type, design, and
director of the state energy otIice: Provided That the location of energy facilities subject to this chapter;
director may designate a deputy director or assistant ($) To establish rules of practice for the conduct of
director to serse as chairman. public hearings pursuant to the provisions of the

(3) The council shall consist of the directors, adminis- Administrative Procedure Act, as found in chapter 34.04
trators, or their designees, of the following departments, RCW:
agencies, commissions and committees or their statutary (6) To prescribe the form, content, and necessary

supporting documentation for site certification;successors:
(a) Department of ecology (7) To receive applications for site locations and to
(b) Department of fisheries investigate the sutliciency thereof;
(c) Department of game (8) To make and contract, when applicable, for inde-
(d) Department of parks and recreation pendent studies of sites proposed by the applicant;
(e) Department of social and health services (9) To conduct hearings on the proposed location of
(f) Interagency committee for outdoor recreation the sites;

(g) Department of commerce and economic (10) To prepare written reports to the governor which
des elopment shall include: (a) a statement indicating whether the

(h) Utilities and transportation commission application is in compliance with il e council's topical
(i) Office of program planning and fiscal management guidelines, (b) criteria specific to the site and transmis-
(j) Department of natural resources sion line routing, and (c) a council recommendation as
(k) Planning and community arTairs agency to the disposition of the application,

ITide so--p 351
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80.50.040 Title 80: Public (Jailities

(II) To prescribe itse means for monitoring of the 80.50.070 Applications for site certification---
efTects arising from the construction and the operation of Fee--Study. (1) The council shall receive all applica-
energy facilities to assure continued compliance with tions for energy facility site certi6 cation. A fee of
terms of certification; twenty-five thousand dollars for each proposed site, to

(12) To integrate its site evaluation activity with be applied toward the cost of any study authorized in
'

activities of federal agencies having jurisdiction in such subsection (2) of this section, shall accompany the
matters to avoid unnecessary duplication; and application and shall be a condition precedent to any

(13) To present state concerns and interests to other further consideration or action on the application by the
states, regional organizations, and the federal govern- C ""CIL
ment on the location, construction, and cperation of any (2) After receiving an application for site certification,
energy facility which may atTect the environment, the council shall commission its own, independent con-
health, or safety of the citizens of the state of sultant study to measure the consequences of the pro.
Washington. [1975 '76 2nd ex.s. c 108 9 32: 1970 ex.s. c p sed energy facility on the environment for each site
45 $ 4.] application. The council shall direct the consultant to

study any matter which it deems essential to an ade-
seversbairy-Etectiee date--1975/76 2nd ex.s. c 108: Sec

notes followmg RCW 43 21F.010. quate appraisal of the site. The full cost of the study
shall be paid by the applicant: Provided. That said costs
exceeding a total of twenty-6ve thousand dollars shall

80.50.050 Adoption of council guideline: as rules. be payable subject to applicant giving prior approval to
Promptly after it is organized under this chapter, the such excess amount.
council shall give notice, pursuant to the Administrative (3) All payments required of the applicant under thisProcedure Act, chapter 34 04 RCW, of intention to section are to be made to the state treasurer, who in turn
adopt as rules the comprehensive guidelines recom- shall pay the consultant as instructeo by the council. All
mended by the council. The council shall adopt the pro- such funds shall be subject to state auditing procedures.
posed guidelines as rules after making any changes or Any unexpended portions thereof shall be returned to
additions that are appropriate in view of facts and testi- the applicant. [1975 '76 2nd ex.s. c 108' 9 35; 1970 ex.s.
many presented at the hearing, provided that the guide- c 45 6 7.]lines so changed are consistent with the purnoses of this
chapter. [1975 '76 2nd ex.s. c 108 9 33; 1970 ex.s. c 45 se.erability-Enecti*e date--1975 '76 2nd ex.s. c 104: See

$ 5.]
notes fonowmg RCW 43 21F.010.

Seiersbuity-EKecri e date-1975276 2nd es.s. c 108: See 80.50.080 Counsel for the emironment. After the
notes fonowmg RCW 4121F.010. council has receiecd a site application, the attorney gen-

eral shall appoint an assistant attorney general or a spe-
80.50.060 Energy facilities to which chapter cial assistant attorney general as a counsel for the

applies--Applications for certification--Forms-- environment who shall be a member of the bar of the
information. (1) Provisions of this chapter shall apply to state of Washington. The counsel for the environment
those energy facilities to be newly constructed or shall represent the public and its interest in protecting
installed anywhere within the state of Washington, or to the quality of the environment for the duration of the
reconstruction or enlargement of such existing energy certi6 cation proceedings, until such time as the certi6ca-
facilities where the new physical capacity being added tion is issued or denied. He shall be accorded all the
meets or exceeds those capacities denned in RCW rights, privileges and responsibilities of an attorney rep-
80.50.020. No construction of such energy facilities or resenting a party in a formal action. This section shall
energy transmission corridors may be undertaken, except not be construed to present any person from being heard
as otherwise provided in this chapter, after March 15, or represented by counsel in accordance with the other
1976, without 6rst obtaining certi6 cation in the rnanner provisions of this chapter. [1970 ex.s. c 45 l 8.]
prcvided in this chapter. *

(2) Provisions of this chapter shall not apply to nor- 80.50.090 Public hearings. (1) The council shall
mal maintenance and repairs which do not increase the c nduct a public hearira in the county of the proposed
capacity of an energy facility. site within sixty days of receipt of an application for site

certi6 cation: Provided That the place of such public(3) Applications for certi6 cation of thermal power
a g aH as c e as prac cal to & ppod syplants end associated transmission lines made prior to

March 15,1976, shall continue to be governed by the (2) The cour.cil must determine at the initial pubhc
applicable provisions of law in effect on the day immedi- hearing whether or not the proposed site is consistent
ately preceding March 15,1976. and in compliance with county or regional land use plans

.

(4) Applications for certi6 cation shall be upon forms or zomng ordinances. If it is determined that the pro-
prescribed by the council and shall be supported by such posed site does cenform with existing land use plans or

zoning ordinances in etTect as of the date of the applica-information and technical studies as the council may
tion, the county or regional planning authority shall notrequire. [1975 '76 2nd ex.s. c 108 5 34; 1970 ex.s. c 45

{ 6] thereafter change such land use plans or zoning ordi-
nances so as to alTect the proposed site.

se ersbairy--Efective date--1975/76 2nd es.s. c 108: See (3) Prior to the issuance of a council recommendation
notes fono*ms RCW 43.2iF.Olo. to the governor under RCW 80.50.100 a public hearing.

,

fricle so--p 36]
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Energy Facilities-Site Locations - 80.50.170

conducted as a contested case under chapter 34.04 any department, agency, division, bureau, commission or
RCW. shall be held. At sucn oublic hearing any person board of this state whether a raember of the council or
shall be entitled to be heard in support of or in opposi- not. [1975 76 2nd ex.s. c 108 $ 48; 1970 ex.s. c 45 $
tion to the application for certification. 12.]

(4) Additional public hearings shall be held as deemed se.erse aes.e dareu975 *6 N as. c tos. Su
appropriate y the council in the exercise of its functions notes followmg RCW 43 21F.010.
under this chapter. [1970 ex.s. c 45 g 9.]

80.50.130 * Resocation or suspension of certifica-
80.50.100 Recommendations to gosernor- -

u s. Any c et fication may be. revoked or
Approsal or denial of certification. (1) The council shat! "]ep
report to the governor its recommendations as to the (1) For aav material faise statement in the arplication
approval or disapproval of an application for certification or in the supplemental or addit.onal statemerns of fact
withm twelve months of receipt by the council of such an or studies required of the applicant when a true nswer
application, or such later time as is mutually agreed by would have warranted the council's refusal to recom-
the council and the applicant. mend certification in the first instance; or

(2) Within sixty days of receipt of the couned,s report (2) For failure to comply with the terms or conditions
the governor shall approve or reject the application for of the original certification; or
certification. (3) For ciolation of the provisions of this cnapter,

(3) The issuance of denial of the certitication by the regulations issued thereunder or order of the council.
governor shall be final as to that application but shall

[1970 ets. c 45 } 13]not preclude submission of a subsequent application for
the same site on the basis of changed conditions or new 80.50.140 Resiew. (1) The approval or rejection of
information.

(4) Upon approval by the gowner of the app:ication an application for cettife. ion by the gosernor shall be
subject to jud,c al i-vi:w pursuant to the provis?;ns ofi

for certification the chairman of the council shall within chapter 34.04 ilCW.thirty days compose and submit a certification agree-
ment for execution by the governor and the applicant. (2) The rules and regulations adopted by the council

[1975 '76 2nd ex.s. c 108 9 36; 1970 ex.s. c 45 $ 10.] shall be subject to judicial review pursuant to the provi-
sions of chapter 34.04 RCW. 0970 ex.s. c U $ 14.]

$eserability-Effective date--1975 76 2nd es.s. c 108: See
notes following RCW 4121F.010. 80.50.150 Enforcement of compliance. (1) The

courts are authorized to grant such restraining orders,
80.50.11C Chaptar goserns and supersedes other law

or regulations-Preemption of regulation and certifi. and such temporary and permanent injunctise relief as is

cation by state. (1) If any provision of this chapter is in necessary to secure c,mpliance with this chapter and/or
with .i site certificatici agreement issued pursuant tocoalict with any other provision, limitatio,. or restric.

t on which is now in etTect under any other law of this this chapter. The court may assess civil penalties in an
amount not less than ene thousand dollars per day nor

state, or any rule or regulation promulgated thereunder, more than t 4enty-five thousand dollars per day for each
this chapter shall govern and cuntrol and such other law
or rule or regulation promulgated thereunder shall be day of construction or operation in material violation of

this chapter, or in material violation of any site certifi-
deemed superseded for the purposes of this chapter. catioragreement issued pursuant to this chapter.

(2) Tne state hereby preempts the regulation and cer.
tification of the location, construction, and operationat (2) Wilful violation of any provision of this chapter
conditions of certification of the energy facilities shall be a gross misdemea.,or.

included under RCW 80.50.060 as now or hereafter (3) Civil or crimim! t'roceeding to enforce this chap- -

amended. [1975 '76 2nd ex s. c 108 9 37; 1970 ex.s. c ter may be brought Gmgb the nwrney ge,cral by the

45911.] prosecuting attorney of aay codity afi'ected by the
"'

Severability--Effecti.e date--1975 76 2nd es s. c 108: See (4) The remedies and penalties in this section, both
.

notes roHowing RCW 43 2tF 010. civil and criminal, shall be cumulative and shall be in

80.50.120 Effect t f certification. (1) Subject to the addition ;o any other penalties and remedies avai?able at

conditions set forth therein any certification signed by law, or'in equity, to any person. il9M ex.s c 45 % 15.]

the gosernor shall bind the state and each of its depart-
'

ments, agencies, divisions, bureaus, commissions or 80.50.160 Mailability of information. The council
boards of this state whether a member of the council or shall make available for public inspec' ion and copying

not as to the approval of the site and the construction during regular ottice hours at the expense of any person

and operation of the proposed energy facility. requesting copies, any information tiH or submitted
(2) The certification sha.1 authorize the person named pursuant to this chapter. [1970 ex.s. c 45 916.]

-

therein to construct and operate the proposed energy s ,

facility subject only to the conditions set forth in such 80.50.170 Study of potential sites--intent of PCW
certification. 80.50.175. It is the intent of RCW 80.50.175 as now or

(3) The issuance of a certification shall bc in lieu of
hereMter amended to expedite the certitication of sites

any permit, certificate or similar document required by for en rg yacdities. subject to this chapter to minimize

h Ni 1 Title so--p r.i
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80.50,170 Title 80: Public Utilities

duplication of effort in conducting studies of and pre- subject to certification under chapter 80 50 RCW, shall
paring environmental impact statements relating to such be exempt from the "detai!cd statement' required by
sites, to authorize and encourage cooperation between RCW 43.21C.030. Nothing in this subsection shall be
the council and cot.ntier. other governmental aFencies, construed as exempting any action of the council from
and murjcipal or pu5ib ccrporations in connection with any prosision of chapter 43.21C RCW.
such sites, and to providr for a single detailed statt ment (5) All payments required of the potential applicant
in accordance with RCW 43.21C.030(2)(c) wbero ry under this section are to be made to the state treasurer,
proposed energy facilities are subject to certification who in turn shall pay the consultant as instructed by the
pursua nt to chapter 80.50 RCW, and to further the council. All such funds shall be sub;cct to state auditing
deselopment of facilities to meet pressing needs: Pro- procedures. Any unexpended portions thereof shall be
vided. That it is the intent of the legislature that appro- returrea to the potential applicant.
priate consideration wi!! be given to protecting and (6) No:hing in this section shall change the require-
preservinr the quality of the environment. {l975 '76 2nd ments for an application for site certification or the
ex s. c It os | 39; 1974 ex.s c 110 1.] requirement of payment of a fee as pro,ided in RCW

80.50.070, or change the time for disposition of anse erability--E!Tective date--1975 '*6 2nd ex s. c 108 See
notes follomns RCW 43.21F 010. a pplica tion for certification as provided in RCW

80.50.100.
80.50,175 Study of potential sites--Fee--Dis. (7) Nothing in this section shall be construed as pre-

position et payments. (1) In addition to all other powers ven?.ng a city t;r county from requirir.g any informaten
conferred on the council under this chapter, the council it Jcems appropriate to make a decision approving a
shall have the powers set forth in this section par,icufar location. [1975 '76 2nd ex.s. c 108 { 40; 1974

(2) The council, upon request of any potential appli. ets. c UO } 2.]
cant, is authorized, as provided in this section, to con- se.ers.nty--Effecri.e date-1975 '76 2nd es.s. c 106 See
duct a preliminary study of any potential site prior to notes folNeg RCW 43 21F 010.
receipt or an application for site certification. A fee of
ten thot. sand dollars for each potential site, to be applied 80.50200 Rules of thermal plant site evaluaton
tcward the cost of any study agreed upon r.irsuant to council to continue until amended or rescinded. All rules
subsection (3) of this section, shaf/ ucwapany the of the thermal power plant site evaluation council in
request and shall be a condition precedent to any action etfect on N! arch 15.1976 shall continue in full force and
on the request by the council. etTem until amended or rescinded by the energy fa;ility

(3) Af'er receiving a request to study a potential site, site evaluation council after Af arch 15, 1976. [1975 '76
the council shall commission its own independent con- 2nd es s. c 106 g 42.]
sultant to study matters relative to the potential site. severability--Errecri.e daie--1975 76 2nd ex.s. e los: seeThe vudy shall include, but need not be limited to, the notes follomng RCW 43 2tF 010
preparation and analysis of ensironmental impact infor-
nution for the proposed potential site and any other 80.50.900 Seierability--1970 es.s. c 45. If any

'he council and the potentnl applicant deem provision of this act, or its application to any person orm.ittes .

essential to an adequate appraisal o' the potential site. circumstance is held invalid, the remainder of the act, or
in conducting the study, the council is authorized to the appEntion of the provision to other persons or cir-
cooperate and work jointly with the county or counties cumstances, is not affected. [1970 ex.s. c 45 $ 17.]
in which the potential site is located, any federal, state,
or local governmental agency that might be requested to 80.50.901 Seierability--1974 es.s. c 110. If any
commen' upon the potential site, and any municipal or provision of .his 1974 act, or its application to any per-
public e orporation having an interest in the matter. The son or circumstance is held invalid, the remainder of the
full cost of the study shall be paid by the potential act, or the application of the provision to other persons
applivnt: Provided. That such costs exceeding a total of or circumstantes, is not atTected. [1974 ex.s. c 110 $ 3.]
ten thousand dollars shall be payable subject to the- ' potential applicant giving prior approval to such excess
amoura

(O Any study prepared by the council pursuant to
4sub'ectica (3) of this section may be used in place of the 3'dciail'd statement" required by RCW t\ \

43 2tC.030(2)(c) by any branch of government except Mk 0['t1 -the council created pursuant to chapter 80.50 RCW. M3gimept for actions of the council under chapter 80.50 $ g - 1,. 3
.

RCW, all proposals for legislation and other actions of
any branch of government of this state, including state W{ g.-gt4agencies, municipal and public corporations, and coun- $. , e h
ties, to the extent the legislatio i or ;ther action involved A Y
approve < authorizes, permits, or establishes procedures g;@solely for approving, authorizing or permitting, the loca- ,y% p
tion, financing or construction of any energy facility

.,N , uQVV sq ~ .s s , . g-
= . .
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Appendix F

State of Minnesota

Environmental Quality Council Procedures,
Power Plant Siting
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STATE OF MINNESOTA

Power Plant Siting Rules and Regulations

State Policy

1. No large electric power generating plant or high voltage transmission
line shall be constructed except on a site or route designated by the
(Environmental Quality) Council.

2. It is the policy of the stat'e to site large electric-power facilities in
an orderly manner compatible with environmental preservation and the
efficient use of resources.

3. Exclusion Criteria

a. No LEPGP*shall be sited in violation of any federal or state law
or regulation. No area shall be considered in which a LEPGP is not
licensaule by all appropriate state and fed'eral government agencies.

b. The following land areas shall be excluded: national parks, national
historic sites and landmarks; national historic districts; national
ronuments; national wilderness areas; national wildlife refuges;
national, wild, scenic, end recreational riverways; state, wild,
scenic, and recreational rivers and their land use districts: state
parks; Nature Conservancy preserves; state scientific and natural
areas; state wilderness areas; and any area designated a LEPGP
exclusion area by the Council.

c. No area shall be considered which does not have reasonable access to
a proven water supply sufficient for plant operation. No use of ground
water shall be permitted where mining of ground water resources will
result. " Mining" as used herein shall mean the removal of ground water
that results in material adverse effects on ground water in and adjacent
to the area, as determined in each case.

d. No water shall be traraferred between the four major drainage
basins within the stata: that is, the Missouri River drainage basin,
the Mississippi River drainage basin, the Lake Superior drainage
basin, and the Red-Rainy River drainage basin,

e. Water intak2 structures and water pipelines shall not necessarily
be prohibited from land areas excluded for power plant sites.

4 LEPGP Avoidar:ce Areas

a. LEPGP avoidance areas are: state registered historic sites; state
historic districts; state wildlife management areas (except in
cases where the plant cooling water is to be used for wildlife
managemerit purposes); county parks; metropolitan parks; designated
state and federal recreational trails; depignated trout streams;
and the r1 vers identified in Minn. Stat. 385.32, subd.1 (1971);
and any other area designated a LEPGP avoidance area by the Council.

* Large Electrical Power Generating Plant

8 " E8
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h)
b. LEPGP avoidance areas also apply to new transportation access

routes and storage facilities associated with the plant in addition
to the plant itself. Water intake structures and water pipelines shall
not necessarily be prohibited from LEPGP avoidance areas.

c. No transfer of water between sub-basins within each of the four
major drainage basins shall be permitted except where it can be
clearly demonstrated that the transfer will not have an adverse
effect on water supplies or water quality in the areas involved.

d. The use of ground water for high consumptions purposes, such as cooling,
shall be avoided if feasible and prudent surface water alternatives less
harmful to the environment exist. Ground water use to supplement avail-
able surface water shall be permitted if the cumulative inoact minimizes
environmental hann.

5. Site Selection criteria. The following criteria shall be applied in
the selection of sites:

a. Preferred sites requi're the minimum population displacement and
disruption of local conmunities and institutions.

b. Preferred sites minimize adverse health effects on human population.

c. Preferred sites do not require the destruction or major alteration
of land forms, vegetative types, or wildlife habitat which are rare,
unique, or of unusual importance to the surrounding area.

d. Preferred sites minimize the visual and audible impingement on
waterways, parks, or other existing and proposed public recreation
areas.

Preferred sites minimize the removal of valuable and productive lande.
and water from other necessary uses and minimize coliflicts among water
use rs.

.

f. Preferred sites maximize reliability with respect to climate and geology.
g. Preferred sites permit significant conservation of energy or utilization

of by-products.

h. Preferred sites are located near large load centers.

i. Preferred sites maximize the use of aTready existing operating
sites and transportation systems.

J. Preferred sites allow for larger rathe_r than smaller generating
capacity.

6. Exclusion Criteria

a. !;o HVTL*shall be routed in violation of any federal or state agency
regulations.

b. NO IlVTL shall b routed through national wilderness areas, state
wilderness areas or through any area desianated a HVTL exclusion

g49 255area by the Council.
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7. Transmission Line Avoidance Areas

HVTL avoidance areas are: national parks; national historic sites and
districts and natural landmarks; national mnuments; national wildlife
refuge areas; national wild, scenic, and recreational riverways; state wild,
scenic, and recreational rivers and their land use districts; state parks;
state registered historic sites; state historic districts; Nature Conservancy
preserves; state scientific and natural areas; county parks; metropolitan
parks; designated state and federal recreational trails; designated state
canoe and boating routes; and any other area designated a transmission
line avoidance area by the Council.

8. Selection Criteria.

The following criteria shall be applied in the selection of corridors:

a. Preferred corridors and routes minimize disruption to existing urbanized
lard uses and human settlement.

b. Preferred corridors and routes minimize disruption to existing and
potential irrigated and con-irrigated agricultural land uses.

c. Preferred corridors and routes minimize disruption to recreational
and historical land uses.

d. Preferred corridors and routes minimize disruption to natural systems
including vegetation, wildlife, and water.

e. Preferred corridors and routes maximize utilization of existing and
proposed rights-of-way.

f. Preferred corridors and routes minimize visurl impact on urbanized
land, recreational land and water, and transportation corridors.

g. Preferred corridors and routes optimize cost of materials, labor, right-
of way acquisition, project schedules, and maintenance,

h. Preferred corridors and routes minimize disruption to existing and
potential forestry land uses.

1. Preferred corridors and routes minimize impact upon projected human
settlement.

j. Preferred corridors and routes maximize reliabili.ty with respect to
climate, soils, geology and vandalism.

.

k. Pntferred corridors and routes maximize accessibility.

1. Preferred corridors and routes minimize disruption to existing and
potential extractive and storage resources.

849 256

849220



Appendix G

State of Pennsylvania

" Legal Control of Consumptive Water Uses in
Pennsylvania Power Plants," R. Weston and J. Gray

(80 Dickinson Law Review 3C3,1976)
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'lhe short tceni prol,!cn " is how to disthange encess he.it witte in scuna of l=.th allowahic increases (for cuan. pig five degren)
out causing umicdrable environnent ! img.act. In fossii Iml p! ants .dnvc she sireau, umlient ami mannimni solesable stacani tene;cra.

a postion of the nonpraiuctive f. cat is s'iv.hargni direttly lo the aic Inin" for vari.ms rivers or pntions thereof are amng thcsc triteria.
Ihrough the boiler ami statl On the other hand, nmt waste energy Disharg. s th ! mil same these in sticam lisnits to be caccedcd are

4 from fossil plants aml virtualif MI nuclear plant waste iecat is re- lu ohildent.'' in ad imem effluent standards have been adopicJ that

'*C]",8/ leawd throe.gh the coexicnscr coohng sysicm." incer.ese watcr is roamlate maninnun telesalle flu:riaal char:sctceistics of heated dis-*-

used for cork!cri.cr cas. ling, tiie qiscstion becosi;cs cac of diwip.eting t harges."

f,DA the heat added to stee water Ihrough anser cmiling procc%.8' The Si.uilasty, umler the I:edcral Water l'ollution Contrel Act" the
most conummly nwd umiing methoels, either sireply or in canubina- liniscil %tes linvironmental Protection Agency (l.PA) has prenm6Iy

g % Q* lion, incimic the Miowing. (I) oeice through systems. in which g itd new sourse niformance stanelaids" ami abatement uiscria
water is dischanged direcily in a seccising enter !=xty without aus.

_.. ._ _ _ Ce=e __iliary ending; (2) nuling snuls and canah in wl.icle water is dis- y ||{ 25 siesus n.a , is c r u. t 4to I tmst nunc
chaard to a holdmg area to be cooled ami subsequently reorculated wa n n nia.c .n... , . m.e It ma A i; s. 4 toweep..e as s>a nc ne..ta-

throe:gh the comlenscr sysicm or <!istlearged to a wahr tn.dy; O) ***a u 7 ana 7 6 8 - v.eu ei.4:ar eenas.t.s. stanas..on=r. any. sie4e li. as A.26 25ra 8'.me t 9:2.imric ws
wet cooling toncr5e in which water .is emeled by evapo. tat.mn before n ,,. a a

discharge or retirculation;*8 aml (4) dry cooling towers, in which 27. 2s ra. Co., s Si stei. smec wane asama<.rn rt up.. eu.e. a s, as

A 14 su 4s."!

water is cia.kJ liy comlaction and conveci. son." 2 s. 2s ra Cn. s os e; Int oc wave. Sta.ne.a.ir=v. : r. suco li, a a in 1.

Psior to 1970 nun fossi! amt netick plants utilized once- T*
d''", *"" * *'.*ew*'*n9**i" 'd **"*r"'"an" a'*"se't Ja'hwsen liy om e.r .unyk d * '-' E* "w *"i""s *"''f i L

s.p n of em sc ww.m 6e .suee mg
through cooling systems. using sivers ami oceans to dissipate heat. e.gone,.

2e I w en.neik renas,s. mas inJ sos.1.aae emo.no inanJ,Js p. * .s
Increased cnsironmen'al concern about tirrmal pollution, however,

yarse _ fo:ines.: . .... c...t.o. .

Use Wendme d the en of al** C . meahh sinaH eme he m.
16. kaantra. es af. Ties Wave s tJw ame Llamas.esea nt Astrcim M Saama *' ' " * " "' ' " * " " " * " ' " **" **

064. at 2121 f 1972) theave.am w. Hahi nal Water Comne's itee. No
"pd'',tw he4hh"sw so man"n.J""ans squeatie his ce swe"vens spw u e'*of mas"er forb- raeciau rowan (iews ma NWC CLS 72-' g natics neeJ as Katpari L a. messic. uuses..,el or en nasmewt p opens, w uimatue is., poik amn og

87. I ogles waser sextues use cadenaey wises to coul slie sexkir cose and paets. ago.sec pianin ce asnm h to ele poes wheee they sensesfeee mesh these esses.
fer locae art the elechec eusbiews Ntw o can rows e Siste**s 22124 (htaallat4n Co. s 9752 Alt. .Ne .h* ses

,**y

A=d N Y, 6964) klose caeumenial, nnclear eleccele failuees ene light waeer sencems. a.) 1 h, " .is soneene of Josha,ges sh.tl be innesed to an ami.ama
ml.n h - , mia e4ne te.e semperatene of etw enews ste-ane as the pues of

18. Kas ames. s=pe note 86. at 28 2 5.
19. Ilessekisy geneestenn fashhes generally base a kaJ eime of Icn se festeco J.w haege s' I . alime an. bernet sa vesaame or a asiamenesun of 87* li, mhnh.

oce es kss, n.= thanse the ernia.naeme Se awwe Wien 2 * l'. Junne en =4
yeast lechenlugws se capsuse anil use masse 9. cat Ow ushes bent-faial pmpawes are
eenJet uudy.J sea see espected 1o penviJe *heele relect feom else e=asse beat soulaceae '"*' P''."4 "d W I'" d'" I"'"''d"** " b"*3 'M'8 '""8'*8

'I dm" 'k' b e r"*"'s""4'h" *
""#5 ***bI IT I*"O

over the one/ I$ ye:.es . . * Kmteemet. mees sioee in. at 61 L e t;4ees.n & Clsea. [, '"("* *
g g, g ,, (,,,,,, ,,,,gg,,,,, , , ,tianwn. Ikeecki41 then of Wasse lle.es. mm1 flelt, Cows Naaleon thban rowcr Syssems

(Juleseng Wasas lleat, he N.Y. Dep's sif rn nonnienaal Consesvaten, rewcohngs of she seneg.remess c se. y be moesmeauy saiwJ atm.e a7*$ o 6ne.ece chan 3'
che C.mfeseene en she tienelkial LJacs of 'llwemal Descliarges (Sept. 17 18.1970). 3. ,os e hecea esencesah=e os by nuwe etun 2* Br. Jwmg any en twmr

,

( Q 20. Ese usa t mrre nuee 16. at 23. pesmJ nhalt he pents.t.eJ.
***

. 28. f.i as 27.
Coohns owess use ciaber nas.eal ideales or owshanical awans to cieculaen 6 97as Te.me senesens.~ 3* 22. s

3 aie and cout the beascJ; water. Ildl Dermal foifuesen ami its Cenestai. 215via. T hese s6n be na new .hwisaege so wasces Navi.ims a **eisal4e emoison-
sarna for Insus of as a so=Is the tempeeatme or the setemas asecam memlJs

Attaeas 406 t1972L h8 """' 'h*n s* ab we n em48 senercialmees or be inacaseJ aba. e 35" l .C 25. katMsts.apr$ note 86. at 27.
2sra Ceme56 97 88 82.97 Bs.

h
Du. Il111C A. 9 a2lt (Supp.1976).
H. f.f. 9 W 6. A *euw nonce" is defewJ u say bed.hng. newn e. fm den.m ,,,o

o, i,.mn.enen an t me.sy Jesh. .e peii.iasein. ihe conson iion ,.i .6i.a e. con cmede Jene.p. a,e,, i rum p.a .aer.n e.f .pm,.J eeg aa , c. mesi.en, , ,ee . e .in a.a.eno, asea .s.eeu. . .n..t... e e.,o. ~ _.- *~ s
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umsumptive, t.ut are sosu Imacs nu.se upcusine tie.m once linomrl' for cuisting s,ourecs.u Ily July 1,1983, dishargers must apply
acctmology and two to three times as costly as wct toohng to*cr syk "best availal,le techni. logy,"'' which not steam <lettric power planis
I'*5" has been ildsmined to incluste cimcd cytle,'' cvaporative cooling

The impact on water resources of imtalling evaporative muling tower syslems that release no heat to streams and rivers.** Guling
systems at power plants ih castern watcrslicils b.is only recently Icen lower systems aim are required for all "new sinerce" power plants
perceivcil as significant. Nevershcless, lhe. onmmiptive annumis in. tomtrin-led afect hianh 4,1974.**
volved are stargesing. A 2010 megawatt cagucily Imclear pl.mt, for .Iloc enandAc of Inolla state and federal water polinli m cos;irol,

cxample, will with Iraw cighly-sis enlac fcct per secomi (Cl S) id programs has been lo climinate emcc through coohng syslems in fa-
water (or $$.f. nnthon gallons per day plGD))" wnsimiptive vor e.f evagnitative (" wet") cooling towers aini, in limiled instances,
losses one to cvaportation will average 3 8.9 htGI)." If I!PNs ther- sohng piM t : Tim dmices have involved comistcratile water
anal ihwharge st.milanh" are strictly enforccd'' arnt ai! cuisting aikt sesousce compromiscs. Although once flitough methnis require
new p! ants imsall ev.y.orative cooling systems, the nationwide m- 1.u withitrawals and discharge nearly all waste heat to the receivin*
ucase of wees cimsnmptiim I,y the yc.or 2tm inay approminiale X.S w. iter Inly, only minuir amounts are consumed. De anunn 4 tif wa$
liilhon gallons per day." 'I his prmpcctive growth is said to lie "rcla- ter available for downstream inc is virtually imaffected. Wet crail-
tively insignificant compared to the total water available in the ing towers, on lhe other harkl, require smaller willutrawals aw! tilmi-
Uniteil States thning nrange / tow r<nnlitions."" Dnring len- or n.uc lheim.d did.m but are highly comumptive of water.** Ihy
twenty year afrought perioch, however, l.irge increases in tomump- @

-

m" ling towcas necessitale almost no water willutr.swals aint are runi-
tion for powcr generation will cua(esbate " water defitits" in some
scgions'' anil sulfkient wrect for a!! users will be unavailable. A g ,a g , a a

'Ihe dmeemiom of the problem can he ilimirateil by two Penn. ,18 JJ e liitthH21.
4 ~ .y ..vse.,y1,m . _ .1__. l_.=_.

sylvaniJ watrasheds, lhe S hn)lkill ated blonongahtl.t River b.IbiM lil , is .hwNegrJ ke maecia of el.e IlmeeJ Seases. t1 Jucs ause engdy she lain % ( heda

<ad*s **M
3'es'hes will he engmenseJ.

"'""Lded 'h'*"ch 'h* P *** Pha' 8*e sance comme 4*, ibathe &hu)!Lill River, for example, the seven day average low flow ie c -
u.6% sanes 41 eguasi 3rr 191 cil lleg $298,11295 96 (197 4

at Philadtlphi.: during the drolight of record did suit cacced 194 g g,,,,,, og p ,p ,,,3 ,,g,.mding); M. as 16186, l&19) ing huuien of commenes sin
d mea uf ro ri~d odemamst.MGI) " I:ive percent of Ihc time, flow can he espectcil lo Dil bc- k. 11 489 C l- 11 t 4218)(1) (1974). As feenally a.breeJ B PA's tul<s wdl ee.

Iow I$$ blGD." l'hll.hls Iph.i.I WHhdraws finits the Schuyflill all av- ,,g, e gia.in e.f 1.na anale suhmany w conenia anunal J. macs f c
'' "d7'"" ""' I I II* eseilcss II is slmen skat roniphame
m itt sr e insly an'J

l***' I d"''
I'I 3"'I 3'y 'in a orgmss._ . _ _ . . . . _ _ _ _ _ _ _ _ - - - - - ~

est poiser sy con se ledd If ecWhdisy psed4 cms mee
39 linenC 19f.9 costs the f e.lcsal Power Cosmisessicae lens etuniat<J 43.48 con 43

.tc.mmsu.ecJ. a tahcJuicJ nadallassuse of cou5 mig tower syssems nonst he sondestaten
''*r'"'' F ? so ehas all pl.ines in a segion semig4y on ee 8.cfoie fuly i,1981 JJ l 423 B)(m).

[I 1 $ e f a ee I sF Ir 4 s. I I bs49 ""i's., I pA visirs, immever, do past scqmge geodesJ of detenial shubeges Istme "elJ( e.p u -d"ise planes M gensu Haan SM wrawans 64W) placci in senke befoesaonhng pmds. aml $1 $1) pre KW for evarswauve coudeng toeces) sieul aos Q
qmee touty km olve.ile and nianisam, esproally unae they ec.hne she gJang s .C lannaey 1,1970, ce tr. shan Sun klW inssaled hef.we Januay 3,1974. fJ. 33

421 20.31. Bloscoves, she I ederat W.see Pollwihun Conhol Act allows the ! PA Ail.average annual enrisy oper*I by we w eg;Id penene (4*1 requae the om bg nwneshahir se nunhly she tiese avadable setlesudogy lunitaamses on thein*41 Jishaeyessansoum ad an a4henm.il 12 la preccent inisAled capas ty).
#J at 18. smar I s o. Pos.e s Casseu"N, 'IIst 1973 NalleHeat. IHWi n SD8s a s. Id'I 1. ~] fof any umeC,e if et in Jenummeedsed ebt these &#2mlafde see "nuwe shmgens abao

n'uswHY 8" assnee she pudetenne anJ peopagnaion esf a tulansed, emlegenases popda.44 | In a i1912) Q Y,, J laan of shcfHnh, desh, an.1 mil.tlele in anJ ase alie IcJy ad w. der 6nhe wheth die J s.4a om ( f $ of w. ate, fbw in egnal to f.46 kl(ell aw33
41. I a n. rows a Couns'w. the 197n Hatesmas Pow,a Soute v P4et 8. al I "g g .Lege is to he made . " Il US CA. $ 13261a) tSarp. I?76).

10 17 (1972),src DFMC 3971 hl *ske Sisieig Ssudy, entre nose 51, se A 61. 3A en C I R S423 86(1) (l974); see sense 31 sapes.
42 &c noses 1st 16 amt numopanyiewg tent a=pe. G .7 %* R I;aisI*g coolms twwulo c e diose unJcr uenshastine liefoes Iuly 1.1988. can
si. 1bs anumcs no esenirtums or unsances ase esuscJ Biy slie I l'A AJmitus- %4 le used few temdes swees planes. 40 C l'II. 9 42) 121a); 39 red Reg 365R6.16NIO

saatue pm.nana to Il 115 C A 18 4)ll(c). Il26 (Sopp.1976). haMM i1974 i. In eJ hseon. I PA ha she auslmsity su enoJJr Hee thesenal saanJesJs cen-
44 39 l cd Iteg 3t ls6.1619) (8974). ggy " lauwJ in ils sales if she hadsaakins ss applied so a pasikulu sousie ase found "nuwe
41. fJ. (empWsis adJeJ). ta. s8'iangens shas nems sy so aswas she peoprcaion anJ peopagasion of a blanceJ. in-

@ K M_ disenoses pot =falk of shethh, fesh, anJ oddhfe in and on she tmJy of water irseg y
47 lbs faciac acppescoes the obsesveJ anumnt of flow ausi I 4ha"d Iba. qwg w bkh she shuhasse is h* be enada . . . " 13 U S C A. l 1326(a) (Supp. 8976).

D .5hn DN ilC Wa s t e klawaa.1 us Mf, mi ra nose 11, at 13. pha seroehJ * ater **laha'* As A 3s. k nuss es , awpre nose 16, al 29.
O by Hee Cuy of I bl.edrichia at that lamalinn. Iniceview ents J. bidpas sen, Cherf,

the of Cemipict.cmne kcenncc{ range 4mming. Olhos of stesoustes 6t.ewscan o',
Fa ikp't of I aviumaicnaal lteso.j es. Jenu.u y 9,1976.

f*Q 45 Bluuh & Shaw, d'rmaulieaiis Stredmlbw Ch'a* fe'h'h s, f ew f f *w fer-
N W, g=cocy and,11,m, leum,em,n, Pa, Warte,He soe'so%, lect s No I, a.t ,75 (19f.6) these-
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whith is cegual to nearly one-half of the ten-> car low flow of lhe west dottiine govcans allocali..n and use of w.sters floaint; in a naturall> ranch of the Simpnhanna a.. cightcen percent of the in.iin branch waterunirse.'' Itights under the docuinc ariac frccu the ouncr-
N Sunbury.'' The recessity and catent of additi< nut reservoir ca. ship" i.f real propesty unilerlying or barJering streams mi sivet:7
pxity to proviile for these consuniptive uscs is, tims, a vital issue A riparian rig!.t. ihen, is the sight to use water flowing in a streamfor the cutiri liasin " ugwin lipas ian larbl."

A decade ago Senator Frank hfoss statea,'I'or the next genera. f. Nature umf f.indt of Riparlais Rights The luil.tcr of rigur-
tion of Arnceicans. I liclieve it is not an c.sargeration to say that ian sQhts has no property interest in the waser isscif, but only a sight
water-ils toenpcting uses and the conflicts that arise out s.f ihnse la use slee water." I urtherinore, even sliis right is fuit citimive.
uscs-inay lie the most critical national protlenir" In Penn9 - All lights to water use ley.a siparian owner depend upon the equal,1

vania and ils sister states waler conflists annong munitipal suppliers,
industry, agricullural users, and energy derclopinent are on the linri- =ba JawJ ia shew 8.mheat sruiacs d'ea samtv=s sesaac *==n emi 6.'re =t
mn or, in wnic ases, already at hand Lau}crs and adniinistrators

,",',$""N',,*".s;",,u*,cubelen, aggdataMe kJay sad fawns the basis d cmwns s6enust sed to d ulop n:w I.ms and in titutions to resobe the>e con. 6: inn ee.. ma .ucien. or ww.m uten so ..w. tu.mg sa a
flic ts. As the rer.iaini.sg sections of t!u.s article will dennonstrate, cur- Ar,mae,y..nc,e .iii,. a te,J aw b,y,siks or a,.Jes,.,,9,5,C,,3 S,.,;tr,arns il,3 4. m,,556

. cho a
,,,, g 3 7, ,, , , , . , ,,y, ,, , w,n, , , , , ,,rent legal doi.'rines, c. gul.ations, anel adminii,trative areangernents anos we,. e I. 6 s2 Hs), se ins is. 1he gene al ew cas or a . .m.se

are not capalile of managing consurnptive water witggrawag |*y a.e a
'.4eenet. <unw sm, g of, a well,kfmcJ bed aM knL,,s a cmeent M =4aes.,,and,, , , , , , , , . 3 % ,,,, ,p g ,,a, ,,,,,,,,,,g g,g,g g,,,,, a ,,projects and protecting the interests of other wakr users. .acmens = thee i..we s a e aims sceed to be an abs.Jide f.acJ f e == 1 s. h%

M shen ss==10 noe be gJacJ no any one. 93 C f S IVeues 9 3. at 196 (1916) Water
,' theems he e smal wase.cmeries es. lue=crer, J nsmgehhed is.sm 'J.ffewJ seer 46e

111. Coinmon4.aw Agyroaches to Consumptive thes E<t a.we s " I Wan n am.Wana u nus a ., as suo inn.
A e.gm.m.nly asacr'ed Jela.iiion of a w4eciconene is a 'Weem.e of wasce

"Ihe I,rol.leni of consumIitive water use was first addressed by asaalir ik>='as haaari l'aviag a e.eJ anJ sales sw bats. ama
Jn b.s.e f a.encil'a a Jc8*.se 'her shee.se s t teJy of.w. ages:'. r ce og Im s enso an.ne eit 28 Ann A f agthe coinmon law. In Pennsylvania the right to take and consume imy. viv w 3. 944 St. .e J.ai se o he . . .ma

water arsies from n.parian ownersh.ip, prescription, ang congcema- ,

,ee r ,,,eldier,ent inen,the flow 64,a ,M,ec,ans or,be mb,a,sse,s,s th,e,,gwen.cie,s ,M
. v

,,,,g ,,,,,,,%,g,, , ,,,g, , , , , , ,, , , , , , , ,,,#H e..

.. . mine p.ncai i the eye a casu.a se,=e. el.e n uat4:.le e..J e, , .

I ..e n.c 4.e.p.e a soi.m ..:
26 0. t.m u.c .au, rcJ m.ma .aie.m, .e G.mu o. W.icn pa.w, .i .cc.. e no. cm.
em..ws .h.:. == s. comm . .h y -

uy. ma o.c.. a e n... se .
A. Rigiarian Righfr q i t.. w t . ha.ce, a ,g.J., as....l he,e,. , 6 .n, a J,h. h a,m he2, o

n, s ene og .,ic,, .,,

Most castern states have adopted the English common law doc- --w was... n J..c.
.c. and ihme ccas m.g huus of .m ,. .h i. m.J.ae on

si , .4
tiesha. o. ai s .. he a I s.m. Jested r. m nw sd s aw in

liinc of ripalIJn rigIsl3 at applied to SurfacC WalCrs.,, .!gIC rtpJrlan temnasy:' A,nti on Water t'emws (Fah ed L sec. 4, . .

liedmsH ( Geilmy. 6 9 f a Leper. 413. 454 35 (19tl2); mere,J. isunkle v. ImJ Cesy

*

akm enli. 301 re. 416. I Sa A. 3 39 ( 89)I L4;;

# ""**# Y I *I **da n acJ ltecommwnJ.di ms. Vol. 3 (prep 4*ed for the Governo# s l'arssy C.mm6il). Ja. . g..e . ,,'.'.Y .'d 'oa's i, ".a.,,ga"*,,', a"*I
P"""**

".., "a.',"P"'. E' s'."a*.s.
* *d

oc 6, anwn as.. roset 9 516 '1975)lhescinafkt titcJ as l en4.l
h6). Irs, lbsth & Show. aaFa nose 48, ma 142. geen,eng i mse sighes. Ilogg v. Cemenett>wdle Water Co.168 Pa. 41f., 31 A.1080

64. .see a cnae, suva smae 62. at 1514. Nose on lanwavy H. l976. H.e (, >w g ,g ,,i=

anse .4 gauwer 78 I Wais es am. Wa te s Rm.s.es. 4=r a nose 2. as 28a 39. kicsesan sighs,
esasis Aaceyy Coumit susgwmkJ emictuusely any imsher c unide.

,,,on.im,,,,r,s,,,,,.....n,.,o,J..,,,,,,,,,,eW,,,Co,,,,,,,n.,,,,,,,
,a. i s s um n a n.e Gm.- a i -,g, <,-va H. i

65. I'. kl.ns. To:J Waita Casus es (1967L
66. l' aimer Water Co. v. B ehighson Water Co, 280 Fa. 492,114 A. y4y q ,s,.n:L I mn v Pen,nkase G.es & Wases Ca. 99 Pa. 61111882),m.e,astipahaws. Ap.,,, g g ,, g g gg(19240 , ,

67. Sease Wais a la.v Dw..sr. s spre n.de 2. as, 3; I Wasaes swa gare , ut. M Pa Supn. 366 (W. and alie idnal Cmumment. kipasian siglws can be
@ Ste. sees, seres susse 3. at 69 (ed ~llu Jc'eb'pnient of up.esadu J.e l.ises in l'6anst - J Q m elm M MihJ w d a @a en 1 N % hM

H ra Sie i 162 (l'mQ or by the kwe of @. san IsenJs, Pfal.usel Jeia A Readmsva ia s.wik plate, foe the tems8 pasI, J aeies H.e 1. ann half ad Hw mindane sen y iM R IL. v runs,Jte Wasce Co,182 l'a 480. 33 A. 904 (1897); Standard I'tase (itassy an 3 she esity paet s>f she twensseth centmy. . L.tne.Pe*e8 to Ib8 Oc'L *I. II*'d **'

F 1.een a36 fs to sa4aukuy cuntsol of waler figl*s,. see smees 192 so 193 anJ e6coenpany. &w% % ggh g mgpy
71. Art est of ikhus.in. 4 W.fl. 33 (ra.1882); G4evin v. Eliller. 20 IncaverM ing seat'dded, but 8*'s0 caws Jclineahng eipari.se reches anJ Julies wesc JetiJcJ Jur-

big slee es ty Jays .y she Inshausial Revolution. Whde the oeiginal saaes ase somie- 91 tra. C F.1918); itsmgh v. Ibytewown Doeough, 4 tisewis. 333 (C P. Ihe6Ls
1870,

72. Alever of Cier cf thda.kirhia v. Omumissionee of Spisig GasJens. 2 ra
348 (1847) la pmre.8y Id* 84ratian mater sights are clasul.ed as usuf.melenaeyQN sogliss a type of inc.wpmcel hercJd.aient. I Weitos ano Walta Rwers; seres aute

N 1. t 53 2 at 349 Sl; llangle v. INyle. town li. ogh, 4 ti,ewst.131 (C I'. Itals
le tm n

(.M



.

>

torrel. osse sights of other riparians. Itiparian priig,ricton are aciunts sa ilec | ,,gi,le ,m : a.m ,es.m s uso a s.nunt ne in.oey e.s u.e s.as e
f the Incalment attorded various waterin ceummen of a shared rewmcc." No sight to ilivert <>r t wasume caws.'' 'lhns, some a.ealysis o

a specific egu.nitily of w.aler caists. uscs in filferent settings is necess.ary lo iJcutify the curient st.itus

(a) flies on ripui.us lan.fr.-Under the lEnglisti verson of 'bc of comumptisc water uses tiy gmcr plants unter Pennsylvanialaw.

ilottrine the measure of stic right to use water on sipasi.us land M5 l%Ier tiotit I!ngibil aimi A ncriean rides sipartan owrict's use

. .

n.stural flow. A rigiarian giroprictor enjoyed "alie w.ufruttuary riglet to of waler for dunestie purguncs is paramount.'' A ripasian owner
the nolin icy flow along or over his land, in its customary channel, can divest, arc, an ! wmunu any anunma necessaey for liouwin>lJ'*

as a,xt Cencral doniestic needs,'' including drinting, liathing, cookinremuhminished in qu.mtity amd unienpaireil in quahay encqq
t hangeit 1.y act of God."'' With (ceLiin cateptions a sigurias. er.vncr lamnity," hvarotL waltning," aimi <>ther uses esscidi.il tan giscserva-

h.ed a right of action against any im'ividual wluise unlawful conduct non of life und I.calth.'' A riparian can disert water fos thesc [mr.

canned a m.ilesial ami perceptible diminution in the flow over the ag- gwr.cs ocn llumgh a walescourse's flow is Inalesially (limini.hed ter

gricved sipasi.m's lasul." Tlie flow could not lie diinisii lect! regarib a sinali streavii i2 cnliscly co isuined." Any disi.isiunioni in flow anJ

less of its cifect on the uses of lower riparians. 'I hcrefore, coenump- sesulting lia rm to downstrean, riparians is lamamers alms.c injuria."

live water users, sucli as imiustry, agritutture, anel power plants, 'ik English rule and some ca:!y Penn >lv;*nia cascs surgnt
wree scolmically unlawful. 1:ated willi the ailverw ecormmic impact ste * upart foun <fonetic needs sw use of watcr could nulerially di-
of this remit at the liegiuning of the Industaial itemlutism, a majority '

-
re

48?, BR t A 2d 217 d l96D, ,; Whefe, v,,, i s r, ,ne.ns,'E. Lv licims v. Triucif 7 ra

.g m u , m r,. 3.,7, 4, . 4n, ,
. .

'of the. Ames.ican jun lictions follow. lug the ripasian dottsme aioiti- A u 2no n,46g wal; , In

fic.l the so called siatural flow or linglish rule.'' In its place they g@,,,, 25 A enn oa9!n riot v. remnylunu a R,145 ra 41s,22 A 939 own. k4 4
les v. kidler. 9 re. 74 (181B h Isving's ra'en v. Ikeenus.h off klede.e.11 r Seires

aitopied a teamnal>le use stamlarti allowing some diminution in flow ga s iz on e9). itJ.191 ra us. 45 A 4s2 09puh Sia o .e rh. s,sm. Ce.. t e.,,eu

W.eece C., s ca. Leer. 54s on9th S micaner is,u=s Ca v. kleJu ih'6 en Gidfh
if other r;pasian users were not umcasonably harmed.'' ( h.h.19 I anc 119 ie a C r l9641

79. rini.eJciphia v. I't.itaJulphh Subeset aa Water 0 t.109 ra. I!G.161 A. 29)l'ceptis}'Ivaisia deVcloped a h)'brid oI the naturDI IloW alhI rCa* a l'n2p (.hseem := A=nca mws wrceme no 5+ .he siche c na..sas mh rahner
sonable use suh s. A fusion (or peahaps confusiem) of the language Wases Co. v. I thest. eon Waaer Co, 280 ra v92,124 A. 747 (8924) (Jumsui: wws

75 ( f I'hd eah4da a Re.eJesig R R. v. Pose..dle Waser Ca ,182 r4 4ta 18 m - ourceiur tu nmisaneral and nuemfaluswig uws).
50. A "l.ooewl*JJ" 6s nue hmiscJ eo a luume or fanuly und. 't he sia:1.t s. use

A 404 (Ill'D), timley v. klesampren Waser Co,17 8 ra 416.14 A. 5**E (18%); I 84 l P"b'' i ''ad'Ic$icJ by she sicasian ence's tivmg"a''' k''
'.I'" O **'ses"es*, ce'*even"o"ut in el'e cres s.a the serae an lanJ.lo o"GN I t'e* '. Ihm*4th of kledia, 80 rs Sures.1)2 (1899), aff'.l. 694 ra H R, rJliese v.in a tww limpnal, s

Q 45 A. 492 g l9pnh I tlogh Coat & Nav. Ce v. Esanense Gas a Waser Ces, ri l'a. gg Do hest. 22 ra %eg<e.162 (1933 r
Dna 291 (C r. S ak.1896 h limigh *. Ib lesh.*n Ihwi*ste. 4 Heswn8 til 40 r. kg 51 ralmes Water s 'n. v. leidg).eun Water Co., 280 ra 492. 824 A 741t

M lbsals 18 70). d 8924h Huma t Miles. 590 Pa. 499, 42 A 421 (luv9h Plaladelgd.u a He Jmg
74 i West as ahn Wait e Rs.ms, are mde I, S $12. 48 2N9; **v"J. Ikhus R R. v. Poehwslie Watcr Co, III l's. 418. 33 A and (1397 h I o.J v kica.l.dle Waser

L

* ' v 26iereff. 4n7 l'a 482,180 A.2d 277 (1962);Widae v rennsylvann R 11,114 Pa. ( ** ,119 l'a 1419 A. Inn 7 ita% renanHania R L t klinee, III ra 14, 3
197,47 A 2J 200 t 19466; Wdhams v.1 whocr,311 ra Ant. 21 A lol 4 IN92h Stand- gQ A. 7stu (1386); Ony of thd Alpida v. Cedhna,6e ra. In6 41878);l eHices v. lieth.
med Pl.efe I'lan t'n. v hader Waser Co, S ra. Super. 365. $s! s1 (Is9 f s; I ancasse, W- ed. 22 r4 Sorce 162 (1901 h levms's 1 s'es v. h wce gh of nie.ha,10 l'a Surco.112

d hhlhns Co. v ktolu licights Cadi Club. 39 I anc. 839 (ra C l'. 8968h Rs'nmLaent
Wa''' I.aff'J. (94 Pa. M A, 41 A. 452 (l9nnh SaanJasil riate Glaw Ce v. huelerI I"N-

Q v. GedJtices. $4 kluids 61 (ra C r. l916) M,M~<

8 I ra $*P '. 363 (1897 h lancasses Al itmg Co e, lleJ.4 Ekerhes s hJf
Cluk 39 I anc. 3 59 (r'a C r. 8964); Wilkes Daese Water Co. v. B ebish Comi & Nav.71. P. nnsylvama R k. v. bliller,112 ra 14. 1 ,',. 750 (8446): Afdles v Ef dler.

M 9 ra. 74 (18 88) (seemery for diminuskist slespde lak e,I atl* sal Janusch Ces*de' Q G ,H i m.3H ira.C F i m b
dahJ W.esco L'ri'IF Ca. v S' ale llo'r I"8 C8iadnally Ins.ne. 66 8'a Super 6to 82. I mJ v. kteaJvdle Waser Co,133 rs.122, 89 A.1907 (Bu90); ree nsyt.
(1917); Ceais v. lloeough tJ Sh.creasimeg, 7 ra Supes. $26 (1898 h Sien l.nJ Plaie * ansa R R. v bldles, il2 l'a 34, 3 A. 734 osch I at.ec t Dahen, 22 rm Surs e.
GB.m f v. Ihuler Waser Co.,5 r4 Sores $61 (1897). 362 (1901h Imasact Als!!ang Co. v. Aledea liesghts Golf Club, 59 lanc.119 (fa.

Is as esa defense chas the plainhff she teses the water les a numier Ih.et sanses C P I4641-
" snascei t .hnunution in she lhew to omness below Idm, S= sanson Uas A Wasce Co. S t. Iliown v. Ki9 Bee.190 ra 499. 42 A. 885 (1899h Imed v. EtcaJedle Wasce

&. v. Ikt.iWaec, s A W R R , 240 ra 6n4. 38 A. 24 (1913),ce that she plaindJf Aws II I'a. '922,19 A. Inu7 (t390h resesylvensa k 84. v. kidks, il2 ra.14, 3
I,*'7s'c (las4); Wilken liane Weser Co. v.141eigh Co.I & Nav, C.,14 8 aunoe use the waves as all, llogl.csvdle Wassa Co. v. ruwse, 18 2 "* 450. 35 A 184 A 389

\ ) (1597), blilles v kidler, sure; C#aig v. lboungh of Shtrpendmag. surn. (rm C r. f asil.
76. I Wati ns aND Wa rt S RN. sets. wrn nose l, 9 S t.), as 29; 92; $ R. '8- 3 d3'ed v DnIwn,22 ra. Soper. 362 (RW.

Pno t s 1,8 aw ue Mene. reoresiv i711 (1949). ' I- P" nn v. ki. et. e,190 ra. 499, 42 A. ass f l399h reinnylvanea R R. v.
D $ 77, .tre note 76 mpea; llanti, J A, few of al'eter he New Jersey,22 leescres leNes.112 ra. It 3 A. 750 (lau6h lancasser &ldhe.g Co. v. kleJea Ilcighia G 4(

I, Ra6 621,630 32'(1968), Cluh. 59 8 anen liv e re. ( r.1% e ) (Jes sum).m% s

dO It II ,141 r'". "15. 22 A' """ ''' P*
d'' 4 8 ^ ''I ( ''". 8 2v. Eldier, Ill'aa'l''*"i''' " * C'** * ' P

a 4 929 (!!91h rennsylvania R R ra. 34. 2
A. 7s0 (1856); I db re v. Dett. css. U re. Super. 362 (8903h SundaeJ (" late Glass
Co. v. Musica Wanee Co., 5 l's Sures. %) 0497); lancastes klithng Co. v. AlcJia
llei-hs, G.df f inh 19 I a ec 319 4 /s C l'.1964).
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l'"l'h' i"k'ot h.n ecsulleil in t stcetions la tivsc paiinity rules.
(14 ther o// rip.nian I.m.tr.-While an entran<Jirary use on afic I I'"5 Ill'as licen heli that sshen a niunisipahey with r duly to supply

riparian land itscif is permisstile if it is reasonable and does not pia- the douteslic neccwilies of its citizens is faced witti a calamity, such
e

terially diniinish Ihc flow of slic watercourse, a use that aliverts water es a severe walcr sluistage caused l>y a long drought, p blic wcifJre
away (nun she ripasian land is tota 71y pn.hihited irrespcuive of rea. I"''diC5 'I'c nunnicipality's taking water for its citiiens* donicslic use
sonableness and inni<liminution comi ferationsf** A railroad toni- seganHcss of the caislitig rights of sipari.an owners ulus Inay be
pany's puniping of water to a scscrvoir several snifes dntant for eisc injund shelity."' Uic inunicipahly wdl reinain hable to any ri.
away fri.m its lip.irian land'" or a water coinpany's divession of wa. l'arian owner sshme it.uncslic tasc has licen innpaired, liut impair-
ter to a distant municipahty for consuiner uW*' canruit lie justific 1 inent of other uscs creales run liability'" anal, iii fut, the siinitLipal
by the diverter's ownership of siparian land and a cause of action water supplier can force niparian er.vneis with vested sights in ruwi-
for this diversion will accwe to c:isu ripari.in owners. Rights to use d nnestic uscs to finego their diversi<ni scinporasily."' Noewtonic> tic
water off rip rian laints can lac aw iired only liy snunicipahtics and riparian uses ase aNo subscivient to the pulilic right to use navigal.lec
utilitics thrinigh cinincut doniain or pi scriptive rights.'n

I"' ""'. p ation.'" Certain water supply agent es are unre-*"'#''
tr) l'rioritics.-Priority e4 use degtuts upon the relative eights

I I'"' "E ' "' "' E* "* '"'#'''*""'""'I"I'*"**'* '

of riparian owners. When ill clse is equal, psiosity liciongs to the
enore impoatant use retorniicd nr.ifer riparian law. Ihunen mes h - ----

-

'maru.L p V.sney it M , il l Mk. 247 (ra C r.193c). As nused pseviusesly, glas lesnetMne
isthi llWs IMitteraIsly rclateti lo Itp3rian land arc superior ts' AltaoltIi- up..n cu..e a.n.sy ec a 4.cs egaany so . wace wear.a,.y sha, sniay as a .*

an

nary uses < arried out on the ripalian picniiscs."* lists.innlin.ory ines p .L,. .nc., a.uns woe, e,e a ,,e ne.cmun ame,6c,pata, w e n,e ..r end cna

'"aaa' ' Man'r+ms W4w. Co . Cauens wecn Co. Ins ra 25. 41 A 9 79tant above ines that divert water away !soin the riparian propesty."' (1899); 1.wnig's I 132 (1899), n/fJ,194
p,,. g,is, 43 A. 4,s'en v,.liasimsh of Etedsa, in Pa. Sq=r.2 p ,nn; ua,,a,,,J pu,e ca,s C ,. p w, w,,e,, e ., 3 p .If a ce nflict arises annung several catraordinary uscs on siparian land,

no use priority esists aint catti ripari.n owner is required to liinit WIe Luc. %I (Iir8 F L
Ill. rha kt:4.s v C..nens. 6: r to6 (Isrl) sJa n.h N.nik Sie Wars

Se.pl , Ce v. Tu.=12. la I wa. tal tra. c r. Isos), ,trJ. 22) ra. Ils,72 A. 621use to an anu>unt that .is reasonalle relative to the cotupcting uses and
.

4

( t 9uv i.that does not malerially diininnh flow."8 I*1 riul4JcIg4d4 v. Cottag 65 ra los (1873) (Jase.eni tee impaisu.cas of navi.@ gauun).
Ill N..sih kle W4ecr Supply Ces v. Troactl,14 I nt.168 (ra. C P.19nt). nffJ.g M2 (1901) (Jewedun of water to opceau a f.mmeaia em ti.e gunmJs ofra. hper 221 ra 311. 72 A 4 21 (19u9) qwac, es mp nY *earplyens memner hey eninicJ ta

d a netnialinsadanun nue a necessaer use). os.ks ee penmg s<pasbn ownre wnh pec%stpdive fiLid lo Jaaes wateescasese 94 telcO4
1"6. klastickase Itosel Co v. Caniewthwine S t. Ety . 242 Fa. M9, 39 A. 7pl

was s t(1914); keasike Gas A Wales Co. v. Riciswaee, I . & W R R . 240 ra 6n4. 88 A. 116. Who tomanntes a seasegaade wMeiway does nue Arend eukly se ses eue
N 24 (1913). I eveJ v. nicadvitte Wees Co,131 l'a.122.19 A. tem 7 q lu90); Omudi. ce oss nou a uw fo. a mumees s I hang.oe*4seim. Penngiv nv i nwie Cen.asd. Sac

J eed Wasce Legyly Co. v. hsate Ihnp. foe Conan Ily insane, u ra. Super. 610 . It4eelett.115 It Sne.p. Ils (kl D Pa.197nt, afrJ,414 F 2J &ll (1J Cie.1971 h832 (1899), entrJ.194
Items'.s l'a'es v. flosuush of Aredia, in ra. Super@ 419171. lakesade P.uk Ca v. S eewnaet.196 re 189, IS) A 24 gu6 (1919L It. sher es.eis

648, 41 A 482 (19tm); hand.uJ ' lass Glass Co. v.11uder Wder Co.1 Fa. ase ecgae.kJ as navir lde en 84. J. in fx1, case.n esce, tea.le, and leasst saa he sem-r4
Seper. %I ( ts97 L Aecsed shrieun lindcJ Ssact v tfi.h. 281 tl5 61 iltilh NLnJ & ruas It R.Scianton Gas A Waler Co. v. Os awae I. A W.R R, 240 ra 604. 38 A.tIn7. v. f*ssesbnesle C 41 Cen.18 7 ra 191,176 A. 7 (8931L $ce s.seren#r R T. Weshe,

l'ul4as It sk ies en rconsylvam4 Waeess. Nate Wdes Plan Wasco I aos & lasisensoimal24 (8941 0 l
f 10s. leving's I:s'es , thwcesgle of ElcJ a . le ra. Leper. 712 (1899). nif J.19)

ra. A ta, 41 A. 452 (rMWin Ceaag v. fh ..e gli mi Stierpsadmug. 7 ra. Super. IM Aerengenernes tim Lgd k.p No 1,2 26 (1975)1heecinalser essed as Wembisel
liasrd on 18=w sankimes ti.e f*dlowes revese flowins c4*ndly se almily ies

( 1898 ); St.unlaed de Glass Ca P 41es V aeer Co. 3 re brcr. %) (1397L M**
P rennsylvani4 lim-e twa .b bieJ navis.ble: Allegheny- LimaeJ Saaes v. linnan

(O src Hl.mJ . Tes.t Wert Co, 7.E Pa. 28 5, 78 A. Ins (19nsi) f amns erfawJ to hisJge Cu, lin 1:.177 at/~J, 2n4 il S. %4 II9pFh Wainwseght v. AfiCufkmgh. 63t 4ny wHb le' .s seglet to s.ert y township's intial*4 ants f rase acepI y- ra. % time.9h Iklawase- &hiseca v. Ikbwme thweisium Canal Co. 49 ra. 424ensinde wales esma
~ ing wascr km sadicaJ con ;4ny that asenequently piped the waser to punds cuhede (1561); i chish- hts kece. seepen; khisiongahc14-Geays I anams r eu y ('o v. hasse.
$ else Inwashic,h 4612.2 0191 ()J (No.1918); St.wnesahcla ItnJse Co. v. 6;iek,46 re.112 (le61h%

luo. .k nnar .3162.18118 anJ nccompanyins le=1 ial.a. Dhno-Unndn at v Wemd. 5 46 Pa 37et, 23 A. 4n4 (IE92h NhaplLill-l'helmaciptwa] 910. Palee Wases Co. v. I chashkin Wales Co. 280 Pa. 492, 974 A. 747
v. 3 l.d.ed. t:4.u Solmeben Wace Co. it:9 ra. lin.16) A 297 (1932h Smaaiechana(1924) (neeslunwal asiJ nuneef.ecaussag uses ase secmsJavy to fomen et uses). -russ v. WeILes 8tane Ommcome R 18, 226 ra 275,11) A.177 41926L Alanye

4*g 111. &santon Gas & Wales Co. v. I.klaware, l & W. R R,240 ra. 604, 88 adhes asecanes sei rcmentwaada h4w been Jest.oreJ *pul4ac bishmaps" anhiccl tw put4ec
(] A. 24 (198 3 L

182. Iluglies= tile Walet Op. v. Person,182 ra 410. IN A. 384 (1897);rennsyl.
navesusose siches Wese,iss, seep.m. at Il 18 anJ Appen.ha I.

naw 320, 314,12) A 2J
Yedfee v. r', a v.ania runes & B ight Co, Jts ra.837.',) vania R R. v. kliller.112 l'ad)4, 3 A. 780 (1886); lloihmeer v. Lase & Wyonmig 5%Imkirhia,42 Pa. 219 (156206 % 644 (19 4 7,Ii

118. 1%IaJs tpla v. Flui Jolp4d4 Sul,mba WMer Co.109 ra.130,161 A. 297
(t932); 1*t te.ht4da v. Udnuatin. 78 ra 140 (1872h I-h l.nktplaa v. Cothag 63
Pa.106 (!$78); liens v. Gaatuue,15 ra. Sures. 42 (1900);Ganasties v. rhJadel.
plais. 4 Pa. Surer. e.n ( tri97).



ter mers hLe manufacturing and pn cr plants cannot inipiir the nav- ame.ug alwsc is that it 1.safully can take swily that yn.mtity of s.ater
igabihty of a watercourse."' A niunkmiestic witinhawal anal .liwr-

that is reason. stile in view of the requirenncnts of other riparian own-
sion from a nJvigable siver that imp. airs nasigation gives oise to a crs ashi ilocs siot niaterially mhl perceptitely dinnnish the water.
public nuisance."' umrse's aow."' Ahin> ugh the p cyricty of a parit (ular entraordin-

2. Powcr Pleurts* Itipa,la,e Itirists .--A pmcr plant sited on ri, ary use enight depeikt on its na!me,'" the usual determinant of rea-
parian f .;wl e>wncil ley asi c!cc!ric eaility is a sipani.isi proprietor. Al>- sonabicncss"* is the tjisanlity of water diverted asul the diversion's
scut sguial rights gained through spedlic grans, pest ription, or con- cffect n the w.ecrceunse."' A gmwcr plant's clumsing to supply
dernnati.wi. when a power plant diveras water front a we:tescousse g.,, its water needs 1*y divciting water froni a streani imtea 1 of other
steam comlemation and other operating processes, it acts as is mere ahanatives slumid h.tve little bearing on the tiiversion's reasonalite.

On the contrary, renml>ls ness will tie determinest liy con-ripasian owner. ness.

the of water to produce power is generally clam.fied as ar, es- sidering the stream's siic, the anumnt of sliversin, useil its dicct on
other siparians."* Wh;;: the powcr plant enight have dame is a uusottraordinary use.'" Ahlumgh snost cases clealing with p>wer pn=lue- ,ge,,;g,,

tion l'y rip.trian proprictors involves use of water in gravity flow sys-
tems to provide mechane. cal power for enterprises hLe grain mills.n, Power plant use will lie suliject, liowerr, to superior sights sta-

.

. tu:ord.y granteil to nmun.spah. . ties azul pulih.e water supply aren-
.

water use by a nnalern theimal clectne p>wcr plant,,o through anal. .

It s snmlarly lumtcJ by confhctmg uscs ihat have been pro-. . cacs.us i
-

-

ogy to instling aint manufacturing on riparian 1. uni, woulit bi seinilarly
cnrcd ,brough prescription."'termed an citraordinary use., * Ilecause a ptwer plant.s water use

is an entraordinary one, its consmnplion is subject to the same hmila- 3 li'""''II" I"' I'nm Plant Mrcrsions.-If a large runlear
tions imp > sed on other estraordinary users."' Most impntant P'''C' P'oject so Aniinislu-d a river's flow that th>wnstreani d unessic,

numis.ipal, and isulustrial tescrs were injured, rhat recourse would
-- - --

these riparians lea <c7819. Phd kisAsa v. Phel.ukichia Sut=1 an Weser Co,109 Pa.110.16l A. 297
(1912). Ganag1xt v. squiaJelpi.u. 4 ra saper. 60 a 1:97p. 6r) C<tuitalle remcefics.-Injunctions and restraining orders are

12n. r ihkip'ra v. Cdmana. 7: ra.140 (Isr2) Pl..Lacte4.s4 v. C asms, 6s
re me t h a'n ), canagh,ee v. rheb.kieh.a. 4 ra. super. s.n t is97). available to lovter siparian owners to terminate unlawful diver-

s'ons and to prevent proposed w. hdrawals."8 When a piwcr plant'28. See noses 92 5 ami acc e.canyins iset a= pea. s it

122. & e nose 9: a.p.a- MtQ witiotit siy claisis of sight diverts water for use away froin riparianIn mmJean iheimal cleavis gewer 3 ants, noticar and Inssd fuelcJ. ok pd- .121. 4

land or when .ts amt.awfut conduct creates a public nuisance or clearlyno.ny n.c of ..eect geom an ouesia, waiesames, is for con.kas.ima. u . an,, M. i

sencease eksseia sty by rsoducing sseans so eme susbanes *Ihe water lume ud she
see.ine en panheceJ is mamt4ineJ k , amt semu ely s wird shieme;h. a s kw. scient

D
gag.,. M .

,, g , , . , . p $ p ,pwhen she scane I.as enhansacJ ehsungh she leaf smbmc stage, es mess I r c. SlenseJ
Sua Sra erseine 22 alw.s s.ye4 c.=kJ lislose u can tie eetwoned so the me.me swahws la is na thes om. lens-

126. See moles 98102 ami escrwnpanying sens sapea. See else Blyces & reveinhis canaler, ss. ige that waser frons enemede moetes, de r , a w.esenemise flowmg ? Co. v. rhda.lel Joia. I & C R y ,12 klimsg 46 (l'a. C r.1896).shnnigle she sepse.en lanJ *in whah she pl.ima es uneased) me-J be narrl8cd A l' 85 *gh MA i
127.

$c .,4 ge g., flagleesw He water Co. v. Pee.on. Is2 Fa 410. Is A H4 (3:97)nouse of she cos. ling waser is scenencJ so ens semsce, sulnaanes.et an*mnts a,ee bne g g , g, , gthecugli evarawatiosa -anJ. whese coolmg somess see ene.0, sheceas:le sus 4=ig IlJI,

3 Acewusi #9H=si m and hs Conteal. 2 t seven. Ae s asas 4ne t19 721 1 c r a ges.co 1 ins sirasian ownce ); I ett n v Detheet. 22 ra Seper. 162 (1901) ( Hvers== ce water
descripshwe of a sygwat nenker power phes see 48. Ls..Waus. Nis e saa rows a i m- to presale e famnaaise em the grouede of a state msame anytesse mas not a seasonat;te

,ceser v e o 16 19 (4962). [gI? . Alp : A 1:svein Co. v.1 hd.mIciphia, I. & C. Ry ,12 phmas 46 tra r r. g

1896) (Jefend. sal s ehvceunsa of wases for sacam generasma and con.lcming pan.eues 129. les Welkes llanee Waser Co. v. t el.igh Coal & flav. Co,14 I na. 319 (ra.
en panihsc#ense eJ cIceteissey FeIJ este oosJmas y one). C,,,r. 8581). she caer eqnssent aneeasonahkness wiale perceg+ hic Juno.usion les a wa-

125. see, notes 72 82f anJ accocan.mpng test seres ,ilus ownen=-s ale the ., ,g ;, g ,
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plants give thcan a virtually unassailable sight to the constunpaive use
of water."' tuning .s walir supply peinut." la leviewing peinnt appht.dious

the h p.nlincrit of I'nviennniental I csources (DER)'" enent aster.
L,, stigins r>f 1%Mic Il'arcr Comremics lloiding Sture l*crmits tain whceleer a priyused water use will confhct wide the sights of any

edhcr pubhc water supply agency and niust deteeninie (I) that the.,

1. Acquisition <>f /tigt,tr.-The acquisitiim of water anil water prognised ahversiini is reasonably riecessary for current aml futurc
rights for public supply generally is governed by statute in I*cunsyl. needs aml (2) that the taking of this water will su>t inicifere with
vania. Enabling acts pernait citics anul boroughs to acquire the water nnigation, jeiy>ardire gud>he safcty, or cause substantial injury in the

g/ . of springs, crccks, streains, and rivers to sugyly thei citircus anal Comnwinac.ilth."' Once a public water supply agency receives a
confer the power est eminent domain for that purpose."* klunicipal perinit. it has lhe power to condann all necessary water rights liy

P

'

autuisitions arc restricted in Ihat they c.innot deprive sipasian aimj cniisiciit doein.:iin."' A riglet to a hearisig is penviileil tas anyosic who
spring owners of water for domestic, dairy, stock watering, and farm. anay he directly or adverstly affected by any DER aclion usuler the

ff ing uses."' All acquisiliinis of water asmi water riglits l'y piiblic Act?
4 water supply agesnics, a scrin that enconipassses a!! coqunations 2.Wfa# vcsled wille power to supply water to the public'" inkluding private,

/tigt,fr of I)orintrearra IVoict Surely Arciscy.--The rights

FN[a.c_ nninicipal, and <piasi municipal corguirations, districts, and ainhori.
of a alownsticani water wpply agency whose supply is affected ley an
npstreans power plant akpend upon the nunner in which the agencygQv ties, currently are governed by the Pennsylvania Water Rights augnired its water rights. The niers. Incorporation ait a water coni.

Act,"' at least with respect to water rights acquircel after the Act's
pany armi cosilertal sif cinimicist dossiairl powers aloes suit give the cor.cf fective d. ate."'m gwration the sight so appropriate aimi divert water without condemna-

Usuler the Water Rights Act no public water supply agency cave tion; it has only the rights of a riparian owner."8 It can scck to
acquire water rights, inchaling the right to increased ytiantitics, by

_ __

_

(% purcha e, gift, Icase, prescription, or coiulesiin.itioil withoist first pro- 4t.a. : seas A=w.us.12, il als 36 s1967).
169. .n ate.wJame muh i 1948 A eJ the Adamenasalive CAle, she Depaarneemtgg theseng mee niemihs of slee year slee ahveriam me.t neaely alec enske moscasse (kew anJ DI I'""****edal Petesepres ausemc4 the powees anJ Junees fuemcely =<=acJ ase the

in smadhs ed gecases flow is hie.k a subasenebt pewseem. Wisen Jefeekl. ens seinequently Wawr Supply Causunissiem and W eer and Power kewmeces named enh sempest to
tede a esect medi em sep.uien land anJ ehresscJ abe same quan ny see a sewsmir for d*' ****l(**d'i' * "'o appHTebei'm of wasess, appenashes sur new as adJeammal
use in skel pencueng ant see. ens re ihmtense. a kewer seraenas snitt sowner meeeghe an 'I **k' *"pply, and consasistiloe of water wools. JJ. Get. 73, ll $10 |(t)

c " " " ' ' ' '8E insum aenn. lhe supel et.encJ so eniian ehvceuu o fus the new me. l..aecer. Iwanse (J) It) (Supp 1971)
FL4Fg een gecatcr gesanedy was f.eLen als.en Juning she gwr chesty year peripJ. The cemes

also allmkJ en ekfemtms's capeneheme s4 8.nge sums e4 wwwwy ese eeessung H.e nacci 4'an Wales'#,te. 32,9 617 (1967), see 11o cessib of Collegeville v 81olaJtig444 Subve-
378- I

( o.,177 Pa. 614.105 A.2J 722 (1954),ce=studag Pa. $nar. Ann. te.
Plans and the inequify of alluweg plaintsif so senseain the new one and ehmuun. 32, il 616 37 (1967).

g' *E 162. u 171. ra. se se. Anw. ed 12. I 639 (1967). Peiner een the passage ed slee Walee
16 %. Pa. $naf. Ama. he. 51, t 29n$ (1974); 61 9 Is301 (8917). 18'F d* ^*'. ***pa$da' m ed wasce and water eistus by wasse supply asciesers =as gav-i
868. Pa. Saar. Apen sea. 31. l 29u1 (1974); M. I 38901 (19571. ''"c.I by sJ. ll 628 21 anJ the pubhc adddy suppleasemas so stee Cuepwatim Aes ad861. Pa Ss ar. ANN. ha 12, 8 ellt h) ( 8967). 1874. ast see 11, il 324 816.
164. M ll 61141. thesenally Hee Att of Apil 29. 4874 P 1. 73. No 12 f cuseo. 172. Fa Se as. ANN. let 12. S 640 (1967); U. see. 71, 9 $10 21 (supp 3973)

poteJ at P4 Se er. ANw. sit 11. t 3281 (f 9673 ), gave suddec w.iser wppfy agemus (h'"eing pws canfencJ un li==uomneneal licaeing floa.J L
6mmpoeated in she Commen=cahh emenena Jonum peace to appeopeune all waser III. l'hdhesimes Water Ca v. CNesens Water Co., 889 P4 21, di A 979
ocquaveil Sur sheu/scsced and lusme needs ies wppl e"F 'he pel'he. lh8s att was IIH9) IiwJ W. Alca.lvdle Water Co,115 Pa.122,19 A. Itml (189u); Appeal ofV

sah capwntly rep AlcJ by the Act of July 20,1968. P 1, 439, No. 216 (ueseerdcJ ag llampe,121 P4 211,17 A. 416 (1539). 1hess, of a water wpg4y aseek y eleseos makr
Pa $sar. Ann. he.13, 9 22n4(c)(3) (Sure.197 5)). insedar as is was imeesscna 8.*ay feosee hs espasean f.enJ en seee sememeeney is serves, is has asteJ elleg.eHy as a
wnh ra. Seas. Aww he.1S. I 8122 (S"pP $973). Ihe taller slatute psoveeles tiens W*ddd'l #*"cr amt in Hat le to od.cs sepatian ow,eces inessescJ derechy I osJ v. Elea.l.
e pddes whidy coop *eateam wwh the peeeetipal gauppie e4 nestaying waser en the peblic vdle Wases Co., supen; le ing's 1 s'es v. limnugle ed kledia, to Pa Sapes. 112 (1899),v
shall have, she power of endenene Januaies to costalemse t >ases, peovakJ shas such coepo. a&al 19414 648. 41. A. 482119no); C, mig v. Ikwinegh of Sheppemang 1 ra suews.
ensen peccmes a waats stepply pesmie seiguircJ by the Water Iteshes,A< s, is see.12, 526 e f ew); Memlaed I tete rdass Co. v. Ihnler Waees Co, 3 Pa. Seeper. 56) (1897).
Il 611 41 (1967). 1heertoea, all puhhc waier supi , supusanwes pesew obemen a A "H*iL8p.*1dy that Jeweets water for sugyly purposes temler staepecs peenewsweg et tod
maecs supply prendt befose cuesining the genes of eneemiet /onuen eseJ. once shes do ao is acquueel so sen, epi-esate upasian omness for she sighas of whith sleer have
pcensis is obedincJ euessa escusic Hua power wohin she tenies of the premes. b"" depeeveJ. Appeal of 11 ye 325 Pa. 211,17 A. 416 (tass); Ceaeg v. Isosoengli

167. Att of Sune 24,193% P t. 542, No. 361,9 3 (sueurded me Pa Seas. Ann. "I 38"fT**d*'8 I P . Sarer. 526 Ja983 tius when a publee c=Leedy, sah . aPtit. 32,5 633 (8967)), I"*8 *b** Eld. 'c51when she amtens, the cancets will bow so the pubhc inaccess ami pennialQQ e puhlec wence supply coesepany to use the waters of a malescouese on an emcogency
D basis elespise kenny en eip.uun owness and even alumgh the water comp.my power ac-

einked sah rights etwough condenenauem, peeweiption, or grens. Nonh kle. Waktg seepply co. v.1,o.cu,14 := e68 (r.. c r. I,0:3, . irs, 2i2 re. 3 5 s, n A. enQ (1909).
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restrain power plant diversions that unreasonably affect its supply of aputy (slal hsh.il to sugyly a inunicipahty gustieusdy h.kl aseguiscd

materially dimin;sh watercousse Thiw within the limits of riparian throngh cielemnati.us the right to as smals water as necessaly for

doctrinc, but it has no absolute right to a specific quantity or supply that purpose. 'llic gmblic agency sued the private ompany to taijoin

of water. On tlic other hanti, when a public water supply agency crunplclion of the diveisi.us we.ris, alteging that the diversion woul.1

acts pursuant so its p>wer e4 cmiswnt domain aml in actordante with intesfere wish plainidf's watcr supply, particulaily in times of low
flow. The toent granteil slic injuinii ni, ruling that pubhc waser siip-governing statutes,'" its powers are 1.ro.=1."* The statuiory power

to appropriate water imgmscs a duty on a water company to supply ply was given a special slatus liy the legislature, was of greater rela.

the manimum demands of its sutr.cribers under all cinulisions inchal. live imgurt.mee than unumercial uses, aiki mme lac protected when

ing drouglet asal rniriimurn flow perii. tis."* Onisciguently, public tini public suppbcr ;icquircel its rights pussinas t so stature asul ru,a as

water sapply agencies amt the courts can be expected lo protett pub. a mere ripasian owner. Iliukt siirs ocasoning iiijuncts.uis have Isrn

hc supplies aml sousccs jealously from threatening (tmsumptive mes granical to nestsain similar .liversions by railroad canupanics to supply
their engines."* thcs by clectric utilitics that intesfere with piblicby others.
water supplies will be similarly restraincd.

The question of what action can le taken to predect previously
3. Taling of Irascr I,y Dowmarcam l'ourr ILnt.-When anaapiired public water supplies cadangercil by an clectric p wcr

plant's consmnptive me has not been addressed by Pennsylvani., clectric p>wer pl.uit is located doumfrcam friwn a public water sup-

cour ts. The situation is analogous, however, to onc in which a enan. ply arcury, a spicstiam whettwr the plant is ensilled to an a<tespiate

w rcr, railroad comtiany, or some other connucrcial cutespiise supply for its aweds asiscs. In pcncrat, an curraorifinary mcr cannot
e

...ig ripasian Luul alicinpas to divert armi tosisunic watcr in a in.in- Id'tc a p bbc water supply agency to release water for she lower.

en
owneri uw. In l'almcr Irarca Co. v. LChichton II*atcr Eupply Co."'per that interfcres with public walcr supply. The toutes' willingness

to vindicate the rights of downstrener. public water supply ageraies a pivate water finn was incorporated for the sole purpise of supply-

threatened by consmnplive diversions of pstream catraordinary ing water to a sinc manufacturcr. The zinc concern later imtalled

uses is illustrated by Appeal of flaups.'" A private water coinpany acw processes amt its resguirements increased. Its private suppher
was unal.le to meet tjec new demanal from availalile (knv anal, in

had contracted to supply water to private users ami procccded to in_
stall pipes ami pumping apparatus. A downstream public water B 'M l' sought an equity actum agaimt a nearby piblic water ulikty

to forte rele;tsc ad a canist.itil amount of water fasent its tiplic; int res.
crvt8Els I)ciendant watcr utihty, wIside scrWd misnitipal temsum-174 Srr sonees t64 72 pp.e.

173. In Itceves v.1 tul.micipid. Schusban Waser Co, 287 ra 3 4. Ils A.162 pgg, ha.] acquised throne [It Cminent domaire dec figlel to divert a sub-
(1926), the oppsta.c cuwit watcJ. SIdnII''I *llidll 8d I!'** Water %Iacd's availJlde flow. "Ihe tourt hck)lIhe nespply sai e water to clie get hc ies tcrashesy thukly r+slaeol 6e esial.sy

a e, sons shfleru psa.lene anJ iss d.rfnuluce are linenJ su enuhiriy as, scene that the peitale water fism was runt enlitIcd to an inI' unction, cmItha.
goes en anJ populaneun sacecases. Whateter steay lease been thes ment a ps> ..

seeson . . . in peeveuus deca.ks, when 6es geene in.rcreasete enay sno, have silmg tilat a public water utility Itas an important obhgations azul that
been fuuy scalue l. nie sensicency, art our Jccesine.s en the eveelutenn mall C nW WW or MJn atiming antl Imdian6 cal pur|M5cs is ab

.

show, has been to beasuren the voce amt to <<wnh bl.ceally giense rg
6 power so ..aer wnican.cs, imanh.nr. as n.cy on, n oe ,w cuenu.a .,8 an ways sctondary to the piibhc's domestic aml heahh needs.n

peebloc services 1o no ntanJ. vnet en hre esself.

jg JJ. as 382, 31s/ me lat. In etus name wren, tellac waser supply arensics generally While 40 power pl. int dowmtscarig froen a public water notehty caeng

_. ase geven pumar so stuulanen all males ahey sc.awnally elaeses sicacwsey t..e sheer p*cs- dlVerI w ller for its CahaurdillirV UW, it Innst do so witjint (Iic Con-*

esel and times.c me,its. Pluladrichia v. rini.e tcle. tan Lebesah.en Water Cn,1991*a 110,
o

Iines o e p.trian l.Iw if it takes as a uncic ripari3n owner. Sim.1 di-
.

t6) A. 297 (191'.h ralnact Water Co. v. teld hhin Water Lacrly C#. 280 ra '892|f/*g , 6

124 A. 747 t itiln noalshmsppr.aer Co. v. ssaie C..nce Waice C , r eo ra.19 . version by a ivater supply agentI suaI reduce si nificantly the evan-W Ew
37 A. 6ue titsi). A waier . y assn 6y can appi ipsiate an ewei.e maecam er recs.
sary, Palnier Wases Co. v. J eli hton Water Lepply Co., seepa. anJ san neose, caoy lily rC Ithing the n'Wer pIant, lhe plant might bc fulthcr limeled

.

6
away, anJ acil wases see accueJante mesle Ilie necJa et ets subsceshces, steeves v 1"*Ja- in Ilic amotent it c;ut divcit because ally adislantial diversism bI the
Jelpla4 Suheehan Wales Co,* ampa. plant will nmre casily cause a snatcrial diminution in the flow of the

g -

0 ra.492,124 A.176. r.hnce Waser C4 v. tehishion weier surt y Co 2:4

747 (1924). altcatly partially depleted watercoursc. Morcover, the flow reach-
,

.

S E== 177. 425 l'a. 281,37 A144 (1839). ing the pemcr plant is subject to fulther du, ninntion since an up-

b 8 7s. W.ites liane Water Co. v. I chigh Coal & Hav. Co.,14 I ma. 319 tre. C.r.
W, 1881).(q 1 79 w.i r, m . . . . m o n . . s
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To date, ncilhcr 1.ody has invoLed its pcemit authority pursuant put.t c hcasing wht n evalualing; snajor gen j- sid" llou ing ..i lush
to the protectcd arca provisions. In the 19Mi's, Inswever, the I A l.a. uunmini.nis povble for aedministr.itive dctision-making bascsi eus
ware Commis6on comfronted severc sinwght conuhtions ami was the unnpitd icund I)ctisiems ley tither cornmisshne in cactuling-

forced lo impicinent an cmergency divershm umtrol progr.nn.'" project scview, protet acti acca. or cnwrgriecy gewcas are subject to
The Comminion authorired nuest withdrawats anil diverd.ms to um. "j ntnial sesicw in asiy unut of compcicne jmisdkti.m."* 't he it d.
tinue w.tlume special pennit * but impacil an tmergenny lisiist inn tral staturcs ratifying the coments coider original jiusvintion over
New buk City's use"* aiki a regi ne to wntrol sticases lonn Senne all appeals of cmumission atthms epm the t'niled States district
major reservo;rs.'" The cmcrgency was terminaled in M.ut h i ous ts.'"
1967."'

Atitu> ugli the twnp.nt conmeissions can proviile an cspent
'Ibc projcte review provisions give the basin commiwious con- gaum for asoiling or resolving water use tonfikts, their effettive-

trol over new pn.cr plants that contemplate significant mmumrdive ness in managing twmcr pl.mt comumptive water wilfuliaivals li.is
water uses. limcrgency :.kl protected area guwers. miekh mvtr not licen dem.mstialed. Only two li.r. ins arc mvctol, the trkical
Inth new arkt c..istio; uses, allow direce entervenli m in water inan~ hl.wumral cla-,kitcgheny Ohio watmhed, pot <wnac basin, a ul I.al.c
ags ment during 1. ' flow perients when confikis are nunt I.Ltly lo lisi; areas are not subject to equivalent regu atosy strintures. his u c-
arisc. 'the cinnmission gwocess also provhics umccrned wafer uwrs over, lhe aitcquaty of cmrent "u..nptclwnsive plans" in identifying
uten nuy I e adversely alfcceed liy guwcr projetI water comum:4kna mininuun flon 'anilants arki assuring a lequate water for all uwss,- with a imum for raising and resolving wnflitling water needs. has been sciio - y quc'.lismed." In the abscene of Afmitive stap l-5" I)R!lC2" anal SltitC'" rules provide for p l.lic hearings on ccelain ants an 1 crisceia, ad hoc determination eil Ihese compics water se.

"-1 - project apphcations. I)ltitC regulations aullunire a full ailpaticatory s..urce swurs in the coulent of each power plant apphcathm is am-
. hearing procedure whenever "sul6tantial oppisition" is Ided to a httly to puvi te viable long term solutions.

poject.'" 'I his heaiing is limited, lu wever, t iwiscs r.iewd in witt-.m

gd ten ohicclions, whkh umst specify the gromids for opin.ition."*w
p, g ,.efcred Contr ef t

SRitC rules allove lhc Conunission in its ehscrction en ludd ciaber a
formal adjinlicatory hearing or a less focusal. " legislative slyte" ist a4titoli.wi t., regulatory camirols imgescal em consumptive wa-

_ . . _ . . _ . _ _ _ . _ . _ ._. . . . . _ ser uw s I.y state aint river basin agernics, feileral terulati<ms ao4
28.a. tutnc rmergency newhnam No I. men. 45 is flory 7. 3%5) segulatory agonics betome concerncil when water is to be thve esed2t 9 OHtHC Coseses, cum th4e W 8. If es h1 15 tiesty 7. 3%9)**

270. DNHC Fmesgew y Newiesinn No 2. kes. 6514 (futy 7. l941); littlu: arkl camwnk-d for ccitain purposes. Since this entdc.s emphasis IsasM Newledenes 6116 (luly 2 A,1961). f)N HC RewhsGusen 615 7 ( Aisge 4 h,1%1), i HiltC becgg egg grimugnp(j"g tpsc3 (clalcg| to "hegngaI g|cclHC ptwer pencra.I noe.. exy kewawe== W 5. Re* si l' 8 Aar**4 38. I'65). l>Nm? I nicesem y Nes-
um, the Monture anal gmMes N OC MicJr RegnMory (-(HunnF

-

of.ask.n l*se 6, Mes 612$ 1(khil.ce 7.1961); DN HC I mregcm ) kewhamme W 7
pes 650 '. s Hoe. 24.196t h t>uhC t'me gency Newhake No % Nes 6123 gikt$ hion (NRC) 'Hid other federal ageticies principally involved in segu.29. 1945 % 4NIK' I nicerency Rewdinne No 9, Ret f.6 a t&taes h 21. l' Hail, I DRiit
F=wegm r itemte.m No.19. H s 8.6 a i slag 21. t*6 3, lin ew_ I mr ,<= , gewin g P E j g EI 4, .g g
i m No ti. pes 66 2 (Aas 24.1966); Du hC s oise.ge , nn.J.a.. m. I t uesy

_ 6617 she ?S.1546) +

examined in an allempt to outline availat.le redress for those who
E 4 m'HE I. Isf; tic Consesvata..e OeJes W. 3. Res 61-15 ti ;s 7. t965) e at hC Con. C "' "'I

. .

" *E'"FC
gr - . . 'sei asire Os.b b. 2. Res. 6188 ( Auguse 6.1961).
M$,7., 2 32. DRI.,.' l'ascogeescy Rewhosasen No. 11. Mes 67 5 g alastle 2.19e.7) I' - - + - - -

g g a JstadrJ a,alyses <4 die has Lgioemil an.t seschse== e4 the ths,...., p.u. 3,.mg s., 373, gJ ll ann 4 2. 80) 45.
e. g. Ilusarey, lhe Ikl wase Rever Desegl.1 Ilmeegesu y. Intee U.mwesdy Cisc Peo. 118. 1Ht N! Camigmet il ) E.10 6, SR pC Camerace $l ) 00(63. II 6 immse beNf# gse se # 10) (19?a;). t e.glie malme mesm ty ed eys) Sest ial peeve mes in lesh omepases anow seg n.sa.gy

. ~ ! .",. f. 271. 88 C F N. ll 40t 4t. 87 (197$). n.es he inu4e d.e megeel kom.fm eense of elec WacJ Saates 5mpermec Cowes hs ocom w**' 214 IJ lllio) 44 St. paeam ulae s.=mawa.n .lcscanneaswes. DW1*C Canipata l J Lc) tape.ev I ad cus-997M 271. IJ l Ant.42; era fe re l'Iol kr isia Ekenic Co, t imesik Nucle.e Gener. e4 kwe ihvenskms at ownrensd8ms kle8.sesh $stlic Cese72rs t 3 IH 79 f art =avale
P., anog SI Alism. DEnC DLI. NO. D 69 2in CP tl enal) (Nov. 3,1973). ad pensrol se.lut ma hew h=Inw rearce emusi+*=me tr'*

276. 18 C II k. 8 401.41 (1973).
'

279. Att e4 Sept 27, l968. I'ub. L Ho. 87.?20, 75 Sla 688 bewevatkms to
y Ditm: C.antwo; we of Dec. 24.1970 Pub. L Ho. 9 8 175. 5 4 Sa.: 6 309 bews,a.

n.,e, .. su nc C.e . cam.p 250. Ahlessagin si.e sbHeeste in 7.tvoessanoen54 Comedhe on Hewirae Pimer v.
g. NatC. Neo , $ l e f t ( lJ Cee New ,14. 3971).w ansmues ful. *k herJ tow sessuJy-W

ins s onent own perl.casive 3 a+s was undeiworce ig t)RIK's temal I ismesia Ard.awi.4
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1. NmIcar Itcpdatory Comminio,e -Prior to 1975 csdmive t hange wpp v olly was till s t d in epdat=J s.gol.einms " iksap.ol
~

-

anal gwini.isy resg mdleihty'litt licensing amt regulating wnstrintum to tving stee Al_C into c4=nphaswe mitle NLPA. As the landnead
amt operathm of umunt rsi4, re ticar linkd clcs teic generating iaul- case of Cuiu,s CI,ff s' Coo,Jinating Connmitscc. Jac. v. MC'" deus-
itier in the'ljnitrd States was v.>ted in slic Almnic l'ucrgy Ceunmis- sur,qtarcal. In,wevct, the srw regulatiims faikd disuially in actuen-

,

siam (AI CM" Althemgle the AtIC was alotished in 1975."' its reg- plishing their objective. ~lhe court of appeals endcil that N1:PA leas
ol uo.y (mn tionis. poweis. elutics, ami rules were transfericd ini.nl to two f.ws s-the substantive pdicy sci amt in set-tion 10l'" amt the

the N!!C. With resgut to regulatueri of comnwrtial sunicar piocedusal snand.ites e4 scotiews 10 2.'" The sul-emiive aspett,

inwcr iherciore, the emly sisible thae s e has tren in the arciny whc:t by NI.PA shrctts that to she fulicss calent / .silste fcded
Al.C polides asal rcEulali""5 as will as plwial interpret * accanics are to give aper triate censideration to enveeonrnental ini-n.une.

tions thereof, ase applicable in disuming NitC control of thie ficki- patt is ficul.le aral allows a lunited escase e4 Jisrct m by an4

thukr the Alivnic linergy Act of 19542" the f4RC administra. agcucy "8 in tomtrast, the ;iracedmal . tairenecce . of ustion 10'
are not disrui mary askt snet be strictly adi.e.. . ni as cvesy sige ife-

tive process segulates cannmercial nu(Icar gewcr plants in swo stages
-ismance of constrinikui permits aihl operating licentcs. 4xfore cant, sne=Inplicative aktisiosi senating stage of a l'''ICct amkss seem-

an cicatise utility can liegin tomtruction of a generating f.uildy. it pham'c tka'ly wouki ci .sts with she agcucy's stard.uy authoa ny."'

enmt apply for aimi rcccive a comfructWm permit.'" Intensive NitC these resguiecments inthule preparaskui s.! cnvuinie iciinal iipp.nt
Sf 38c*""'5 i'3C"I'fying environmensat probkms aimi peojeci .''acrna-involvenient hcgim upni retcipt of the comeruttion pein.it applica. li*c5 batandng criWionmental, kthnical, aW cunuwun Wcon ed

tion arul cinatiinics at various levels for the entire sawful life of the e

the ven< y detM=i, anil conmledng ahernans dias woud aNd
nucicar fat ehty. 'lhe overall goal ,s scicuing the optimum t.unse amtthe leal.mcc. i

'n 1971 the(a) Comisteration nel scater une ley NitC.-Ye." miligating envimnmental harm.
Al!C consciuted that umler the At.unic I:ncrry Att it was mdy an-
timeired to comider she nadiologicU Acts a f t .e proposed fasihsy Afscr II.c Colecit Cliffr decision the Al:C again amemled itsi

- in decidmg whcIlier a comtruction gu su'. u .m operating lisense regulassms ao laing them into compliance uitle Niit'A. 't he new

should be granteil. 'the Conuniwion rciused to comieles potential argulathms maalate that an imp.nt statement met he perpared. cir.

environmental tifccts. Neir llammink v. M.C=* uptakt this gesi. culated, ami sc<iewed prior to the iswante of a (m.sirmtism permit

tion agaims the State of New llampshirc*s attempt to force tomid- _ _ _ - -

m scL6h ih-ch wha h she whn n= nest ef-
- - - - - - - - -

**8 k= fd= *a on s<.keas scie =tc ation of utculial thermal P'illution in the agency's review of a con- tr.es .., .simd=J. analpscJ. and ev.heased anJ en 36= h .brenaenes ase om.c4 mJ
'

I
sisuction pcrtnit appIicatiott. shie so.s t eem-ise analyses psfueseecJ 6s the essesossessen648 en.rait st eknen ne reer.wvJ

The Al!C alleEcdlY emshfied its stance when the National lin- 6','** *r== y r.omanly ecse*Je h= ihe s<J,us me = en N eaten 5<c c<nra
.

an s . Ames .ss . Ne rA ne eenmesu.is 09ns..

,
- vironmental Policy Act (filiPAF'' became law in 1970. This 2.s in C s in 5 so. Ar,. n. 0 9 s i s. ihe c ec ees.: e<, t . es < k. sty e.i-

.k mcJ ehe 4 esenneswain's ecleastasete se elep4.s Inse,e een pos NI PA ps.ssenne shas se
- nerJ gosse twege ce**iremone so envn esesental f.eseoen f ue esempac, t* e agent y ee g

'

208 42 (l.5 C. ll 2201-119 (197ae). ntas g peo..trJ ehaa ll) the At Cs Ng g*A iner.cs seasenwns accJ med to esmkreml-
| pg,

252. Att of iki 11.1974. Pub 1 No 914 LI. see 1. 9104. IR 5aal 1237 ist- ,gg, g, gg,a ,, g,,,,,,a n,eu die .ktnam es akes powess as use e.moemansa pt-
tecshe la 19. I171 by I'sec OrJrs No. 11.514. 40 8 ed Itcg 2975 t1971)). ,,,,e n, ,,po,,,, g ,n, ,pga,,,e,o,, h,,,,ng, k ,, envienn=rne.g hs,.c ,,, s g ne .

231 42 L1SCA Il 188tti). Sglitb) Onep.1975) ,uv<ty une e by answie paesars aw A4 C so f r. (2) etw agesa r A mios be4.J ww peo-;y
284. 42 51 S C. lt 208196 (1970* bd.scJ h..e . hssesas an analecemIens evoleaene onJ belam ma eJ ensiesenerne49

h 251. IJ G 2831 f ahnt d oh.e sp acess specJ ehas shew eewn ensissemeen.1 teaml.a.8, nen.h8 lie ua-
234 4nre i 2J 170 t fit Cie ), cret. J<nirJ.191 tl S. 962 (1969).

,,,,, gg g.sc,e d.c p..pned atenem; (3) n=waJudosis 1 mnes neee nue he be eaewJ en
nhrJenu

O ?s 7. 42 tl esc. Il 4118 35 (1970). 't hes estale eliers eine se s L ese peo*ede mes ,,,,,,, g,, g,, g, ,,,,,, g,,a g,,,, ,,,,g,3,3a ,, gi,, g ,j,,,p grq,,,,, g,,,,,'

in Jepsh empowene 4 dec psovneuns, ec.piernecenas, anJ P ay e4 N1 PA lineelly. Ilse ne stu h ( 3973; eens (4) e sevic, a,( en,inesensene.3 fanses was mies en tw o a.J

Ace eequaes it.4a all fcJeral arrem*rs creske the pita nseal entmannsne el eficses e4 elmer.l. as trasi pmes la slee runs of heal hsenseg beesse.gs, 8.as f aiJuees ahc4Jy
ascasy asskms anJ elacismens ami sisat enseesensensal cine 41ceasmes he even aces;let e,n,in .ne,,,em s.,se een she efecteive side of Nf rA.I N

.
esp 48 see entes f ahn) that isJhn ene an asem y otr<nme. N1 rA capleaseiy sc.eumst 281 a rt I 2 8 IIn1 (IBC. Cor 1971). I os a lcs JeJ 'n.lgus of the C.Jo res

tis 4e fcJst.1 erseities gaeneene she es wnnaseerna48 stictis anJ omac.6.ecmes aJ sbcu ec- a wff s m ,mg ,,, in,pe, e.e.,s =seh segies; so At C a fmesena:4asve reeise.8.e.e. aseJ
teoes and slee ble eff sis of vialJe aheenatives anJ balasms si.e envenesuene43 cisea' P a ws sac l'emmme.t. Calous Cis/ti CenwJennaar ( easanwesec e. Al C. Ike Af s./Jy-

!
J.nnus eke lom AI.nnwg el sho Neumanni 2 mkomm.akel V.ky Aer sq 2969 S | n-
see 3. 3 86119713.

@ 29n. 43 ti SC. t 4113 (1970).
j

_ _ 298. #J. S till.
1 ~W- M 292. 4 av l~.2J at ti1411.
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Delaware River Basin Commission

Electrical Generating Facility Procedures
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Enclosure 1

p '' p a4r,y,;, c DELAWAR E RIVO BASIN COMMISSIONe.,

/ /N 5 i P. O. BOX 73 50
\ }-g WEST 1RENTON.NEW JEOSEY 08528,,

~

- s.,,, .
(609) 803-SSCO

~ c EAccuamTEns * :tAncN'cer= P .

25 STATE SQUCE drive4AMES F WRIGHT
EXECUTIVE DIRECTOR WE'it T A CN TO N. N. w

January 28, 1977

Mr. Clifferd H. McConnell
Deputy Secretary
Bureau of Engineering and Construction
Department of Envi.onmental Resources
HarrisEurg, Pennsylvanic 17120 Re: ICWP draft report: Water Supply

ond the Nuclect Licensing
Process no

RM-R 60:84E

Deer Mr. McConnell:

1 very much cppreciate your invitation to comment upon the subject draft
report, lt has been reviewed and the Delaware River Basin Commission procedures
relating to the provision of water supply for nuclear production cnd utilization
facilities are hereofrer set forth.

The Delowcre River Basin Commission (DRBC), under its federal-interstate
compact authority, is required under its project review responsibility unst the
Compact (Article 3.8) to carry out the following procedure:

"No project having a substantici effect on the water rescurces
of the bcsin shall hereafter be undertaken by any person, corpo:ttion
or pvernmental cuthority unless it shall have been first submitted to
and approved by the Commission .... . The Commission shcIl approve
a project whenever it finds and determines that such project would not
substantially impair or conflict with the Comprehensive Plan and may
modify and opprove as modified, or may disapprove any such project
whenever it finds and determines that the project would substantially
impair or conflict with such plan... ."

With respect to water supply for electric generating projects, the Commission
adopted, in 1971, an amendment to its Rules of Practice and Procedure relating to
siting studies for major electric generating prciects. It is contained in Section 2-3.5.2
of the Rules (copy enclosed, pages 14,15,16). Ever since the adoption of
Section 2-3.5.2, the electric utility companies have, almost cnnually, prepared
and updated the Master Siting Study required by the Rules. This has given the
DRBC and other basin regulatory agencies a 15 year preview on the plans of the

849 2&7
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utilities. Such a preview allows the DRBC sufficient lead time to incorporate
the future water supply needs of the utilities in the overail water supply plans
for the Basin. It also al'ows possible siting problems to be identified early
enough to censider alternatives, and prohibits piece-meal approvals which,
prior to that time, had in some instances, allowed util3ies to sink significant
costs into a site prior to its full-scale review for approval.

The DRBC hes also found it useful in certain instances, working with
NRC, in its review of projects, to adept conditional approvals on the water
supply to be allocated to specific projects. Where there is some uncertainty
as to the availability of certain planned water supply reservoirs, in many
cases ten or more years into the future after the construction permit for the
Generating plant is required, the DRBC has conditioned its approval on the
water supply aspects to a future review of the water needs and avai| ble
supplies nearer to the time when the generating units are scheduled to be
completed. Based upon this later review, the DRBC ' hen advises the utility
if sufficient water supply is available for all uses in the basin including the
applicants or, if not, directs the utility te construct its own water supply
storage for providing its consumptive use requirements during low flow periods.
It is generally agreed by all perties concerned that it is desirable and more
efficient to have one egency, such as DRBC, controlling the water supply
storage for all users in the basin, but for various reasons this may not always
be possible.

We agree that water supply (quantity) cannot be separated from water
qual..y consideratien and the review process does provide for a water quality
review against required DRBC and state water quality standards.

The DRBC is now in a position to carry out the interstate coordination
that is suggested in the " Nuclear Energy Center Site Survey - 1975, Executive
Summary" (NUREG - 0001 - ES) (page 13):

,

" Interstate cooperation - Regional arrangements may
be necessary to secure interstate jurisdictional coordination
and to assure establishment of reasonable equity among the
various producer, user, and neighbor groups that might be
unequally offected by the centers' costs and benefits.
Regional arrangements among the States involved, following
patterns already establishea in various State compacts, could
further NEC development by taking into account the interests
and viewpoints of affected State and local communities, as
well as the national interest. Such arrangements would
facilitate Federal-State decision-making regarding center

.
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siting and could provide a useful framework for necessary
inter-jurisdictional cooperation in the centers' continuing
operation."

This Commission, being an agency of four states and also of the federal
government, also has environmental assessment responsibilities over those
projects which have, or may have a significant ifect. Our permit procedures
with respect to water quality and related environmental aspects are partially
stated in the permit issued for the Limerick Nuclear Project (Docket D-69-210 CP),
e.g.: DRBC "...cs o federal-interstate body, cannot cpprove (a) project until
the full dixtosure provistora of NEPA have been satisfied." However, since the
AEC colled upon DRBC to act upon the water supply aspects of the application
for the Limerick project before it would prepore its full EIS, the DRBC decided
to consider the water aspects of the cpplication -

"...in such a way that its action will have no environ-
mental effect unless and until an environmental evoluction of
the entire project hcs been completed under Section 102 cf
NEPA. This con be done by withholding any of the formal
approvals which are required under the Deleware River Basin
Compact before a project may proceed, and by making any
water allocation specifically contingent upon the acceptance
by the CEQ of tne environmental impoet statement prepared
and filed by the lead agency. In the Commission's view,
uch on action would be neither major nor irreversible in its
effect on the human environmento, within the meaning of the
statute, particularly in view of the unique interrelationship of
th AEC as lead agency with the proceeding before this
i ammission."

Thi. precedent-setting conclusion is applicable to future projects and is
lir.ked with the constraint which prohibits the use of the Delowcre River water
when such use would reduce the flow in the river at the Trenton gage below
3000 cfs, which is required to meet the salinity objective in the estuary of
250 mg/l at mile 92.47 (mouth of the Schuylkill River).

In addition to site specific reviews and participation in the NtPA re-
views, the DRBC has also required the electric util'i.les to conduct en over-
view environmental impcct study of the possible cumulative impacts of all of
the proposed sites contained in the Master Siting Study. Such a study is now
underway and will address the following environmental issues.

8 289
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A!though Resolution No. 71-3 in effect placesa
moratorium on any new power projects in this basin until the
environmentcl phase of the siting study has been prepared, seven
power plants have been, or are in the process of being reviewed
by DRBC. Of these, four are fossil-fueled and three are nuclear
powered. All seven have been subjected to detailed environmental
enclysis in accordance with the National Environmental Policy Act
of 1969 and approval by DRSC is presently on a cose by case basis.
The studies have indicated several unresolved accumulative en-
virontr. ental issues associated with multiple power plants in one
river bcsin worth noting.

c. Excessive thermal discharge into the river due to
close pror.imity of power plants and other waste
discharges. At the cresent time the Commission
is not accepting proposcis for once through cooling
systems in the upper estuary. Studies are needed to
determine whether once-through cooling should be
used at all in the basin and to disclose the ro.nifi-
cations of a no once-through cooling water policy.

b. A minimum low-flow problem to maintain the salt
front in the estuary. There have been delays in the
development of adequate water storage facilities in
the basin and, as a result, all proposed power plants
having depletive water losses (due to cooling towers
or instream induced evaporation) cre being required
to find suitable water makeup to maintain a minimum
low flow during drought periods. These water makeup
citernctives may have many serious environmental im-
pccts.

c. The accumulated problems associated with the water
intake system such as entrainment and impingement
have not been given suitable analysis to ascertain
their significance on the bcsin waters.-

d. The method of fuel delivery as well as the type of
fuel used for power plants have become mojor issues.
It is obvious the bcsin can expect additional trans-
mission lines cenying not only electricity but oil,
gas and possibly coci products. The use of oil is under
detailed scrutiny by the federal government. The

849 290
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increasing number of nuclear power plants
raises the question of fuel movement end
amount. Recently on <nvironmental health
consultant to DRBC has expressed significent
concern for the amount of radiological fuels that
will be in transit witnin the basin es a result of
the existing and proposed nuclear power plcnts.

The expanded use of nuclear fuels may precipitatee.
a proposal for a fuel reprocessing plant in or near
the basin.

The ICWP draft report makes extensive reference to the riparian and
appropriative water right doctrines. DRBC follows the doctrine of equitable
apportionment. The doctrine of equitcble opportionment seems to have been
followed by the courts in some cf the major legal contests. Hence, your re-
port should include reference to this doctrine.

The ICWP report should also take cognizance of the loss of water rights
by severance under :he riparian doctrine and the ever increasing number of
permits that are being awarded in riparicn states. The issuance of such permits
seems tantamount to the use of toe appropriate water rights doctrine.

We concur with the items contained in the Summary - General Siting
issues on pages 12 and 13 of the draft report and the General Summary on
pages 16 and 17, which although written from a state perspective are generally
opnropriate from on *nter-state viewpoint. The dangers associated with the
transportation of new and spent nuclear fuels, page 15, seem understated.

Sincerely,

,, ,,-G.

James F. Wright

enc.

cc: Mr. James Fish
Dr. William G. Mattox
Mr. Ray W. Rigby

,,,n ,or

M 4 'l JLJ
.
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(2) Opprating costs and ecencmies of varicus scales of
cgeration;

\(3) Canability of handling ir.dustrial wastes with and
without pre-treatment;

\
(4) Capability to assimilate high peak ficws and

terapcrary shock Icaus cr emergency ccnditions;
\

(5) Space ahd facilities for sludge dispcsal;
\

(6) Personnel \ skills required and their availability for
operation and supervision;

\
(7) Capacity to absorb grcwth; and the relative tices

required to plac.e a separate and a regicnal system
in cperatica., \/

/\
(8) Desirability /of' the site selecticn alternatives for

the treatme_nt piant in view of consideratichs of
efficiency of land use, potential service area, anc
relative transmission distances;

The ef ect for a r\(9) eascnable distance dcwnstream on
the quality of the \eceiving waters; and

(10)Eff,!ctivenessofthe reposal in identifying all sources

off polluticn, and in achieving a coordinated, ccmpre-
pensive and orderly plan for abatement of pollution
n the region.

(c) A reliminary engineering repo t shall acccmpany each

application and shall ic. clude factual findings and con lusions with respect to

items (1) through (8 above.

() For the purpose of this regulation, 'a region" is defined

to mean one or m re drainage areas or parts thereof. A " regional solution" is

one which is b sed upon a feasibility study of the region for which a single

system of set e collection and treatment would be physically and economically

feasible.

2-3.5.2 Siting Studies for Major Electric Generation Proiects.

(a) An application under Section 3.8 of the Corapact for approval

of an electric generating project with a design capacity of 100,000 KW or more

,gg }92 - 14 - N) bb'b ~
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shall include, ar part of the application: (1) a naster siting study, (2) a

site selecticn analysis for the project, and (3) the environmental statement

othenvise required.

(b) (i) The master siting study shall describe in general

terms all existing major electric generating projects of the applicant ano of

other public utilities using the water rescurces of the basin, and all such

projects proposed or planned for the ensuing 15-year period. The master siting

study shall describe particularly tne impact of each proposed project en the

water resources and related land resources of tne basin. It shall includa, with as

much cetail as is available, a description of the five-mile reacn of any stream

within which each proposed project is cr will be located, tne concept, capacity

and fuel source cf each project, the quantity and method of heat and moisture

dissipaticn, the watcr resource requirements ano water-related ecciogical effects

of each propcsed project in the study.

(ii) The master siting study will be reviewed by tne Com-

mission in relation to the Comprehensive Plan, may be employed as an input to the

Ccaprehensive Plan, and may be consicered, in whole or in part, fcr inclusicn in

the Plan. A naster siting study may be amended frca time to time to reflect

changing pcwer demands, technology and water rescurce conditions. The Commissicn

will act in relation to a master siting study or amendment thereof only af ter

public hearing.

(c) The site selection analysis shall demonstrate the relation-

ship of the proposed project, and its specific location, to the master siting

study. Pricr to submitting the site selection analysis, the applicant shall

circulate it for comment among other interested public utilities, the federal and

state gcvernmental agencies having jurisdiction over tne siting of electric

99 L9
^
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generating stations in the state in which the project is located, i- gicnal or

ccunty planning ccmissions having jurisdiction in the project area, and such major

water users as the Concission shall designate, and such ccmments shall be appended

to and St.bmitted together with the application. Prior to acti.ng on the applicaticn,

the Commission will make the site selecticn analysis available for public review

and comment.

(d) The Cctmission will review each applicaticn for a major

electric generating project with reference to the dcctrine of equitable apportion-

ment, including such priority of uses as will recognize alternative water resources

and sites for electric generating projects, the increasing demands en the water

resources of the basin and the optimum beneficial use of the water resturces of

the basin.

(e) The Ccmmission will not act upon an application for approval

under Section 3.8 of the Ccapact to initiate a partial or preliminary phase of

an electric generating project which is subject to this regulation unless the

application ccnfams to requirements of paragraph (a) hereof.

2-3.6 Sequence of Acoroval. A project will be censidered by the

C(= mission under Sectic.i 3.8 of the Ccmpact either before c after any other state

or federal review, in accordance with the provisions of the Acministrative Agree-

ment applicable to such project.

2-3.7 Form of Referral by State or Federal Agency. Upon approval

by any state or federal agency of any project reviewable by the Commission under

this Part, if the project has not prior thereto been reviewed and approved by the

Commission, such agency shall refer the project for review under Section 3.8 of the

Corrpact in such fom and manner as shall be provided by Acministrative Agree. ment.

f 2-3.8 Fom of Submission of Projects not Recuirina Prior Acoroval'

by State or Federal Acencies. Where a project does not require approval by any
.

- 16 - o3f wC_
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Outline, Permits Required for
Cherokee Nuclear Station--Units 1, 2, 3
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State of South Carolina
SNater Resources Commission

m

,

Y

Clair P. Guess, Jr.
Executive Director February 2, 1977

Mr. Jim Fish, ICWP Project Coordinator
F. Robert Edman & Associates, Inc.
W-3173 First National Bank Building
St. Paul, Minnesota 55101

Dear Jim:

In answer to your request by telephone on February 1, 1977,
concerning the steps a utility must navigate in order to construct
an operative facility, I have enclosed the following outline. This
is a section of the EIS for the Cherokee Naclear Plant of Duke Power
Company presently nearing construction. As this summary is required and
readily shows the different circumstances prevailing in each State,
it would probably be beneficial to your purposes merely to acquire se-
veral typical project EIS's for comparison, if you have not already
done so. The steps for a particular pl. int or facility in South
Carolina may not all be identical, depending on specific location,
plant design or whatever.

In Suath Carolina, riperian law does not allow for water allocation
for a specific purpose, but the allocation is somewhat implied th augh
water consumption considerations in several permit procedures. On
page 1 the changes indicate that the NPDS permits are under State
cortrol, not EPA. If you need further explanation, please do not
hesitate in calling.

Sincerely,

. p.
'w-

Christopher L. Brooks
Planner / Economist

CLB/jat
Enclosures

1 49 330
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ER Table 12.1.0-1 (Sheet 1 of 3)

Permits Required For
Cherokee Nuclear Station

Units 1, 2, 3

Anticipated Permit
Application Required Environmental

Permit / Approval . Certi fication Description Submittal Date Date impact

1. Federal Government

A. Nuclear Regulatory Commission (NRC)

1. Construction Permit 4-74 3-76 All Areas
2. Operating License 4-80 5-83 Operational Effects

'JfDhh$$Y5ka?< wry $$YYh
I. NPDES Permit 7-75 8-76 Water quality

C. Federal Aviation Administration (FAA)

1. Notification of obstruction to
navigable airspace 9-75 Air (Ambient)

D. Federal Power Commission (FPC)

1. Change in the proposed project
boundry 7-75 Water Quality

f E. U. S. Corps of Engineers

1. Dredging and Transportation of 8-76 Water QualityO

W3 Dredged Material - Notification 3-76
.

$/O of $40-{f/Mf NfW'O|t.s

Y N / /4'N M B [ 4 # /# M
^

Amendment 2
(Entire Page Revised)
Amendment 3
(Entire Page Revised)
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ER Table 12.1.0-1 (Sheet 2 of 3)
.,

Permi ts Requi red For''

Cherokee Nuclear Station
Units 1, 2, 3

Anticipated Permit
Application Required Environmental

Permi t/ Approval, Certi fication Description Submittal Date Date impact

II. State of South Carolina

A. Department of Health and Environmental
Control

I4*~d)1. Construction Permits 7-75 8-76 Water quality

2. 401 Certification 7-75 2-76
2 I

3. Sanitary Facilitiesi, 2 2-76I 4-80 8-76 4-832 Water quality

4. Authorization to Operate

a) Wastewater Treatment'

System 5-81 5-82 Water quality

"
b) Nuclear Service Water Pond

(NSW) 5-81 5-82 Water quality

c) Cooling Water System 5-82 5-83 uater quality

d) Intake Sedimentatior.
Basin 8-77 11-78 Water quality

B. Public Service Corrmission

1. Certificate to Construct a
Major Facili ty 7-75 6-76 Planning Need for Plant

C. Buffd i Co"/"/Wcc

3 co puw2 forpm/nc4~.
Nf d ')Yd'Y #/A Amendment 2

g fppfff MudM*t (Entire Page Revised)
N ) Amendment 3

gp.v// su M'/4 / (Entire Page Revised)N

. . . _ . _ __ _ _
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ER Table 12.1.0-1 (Sheet 3 of 3),

Permits Required For
Cherokee Nuclear Station

Units 1, 2, 3

Anticipated Permit
,,

Application Required Environmental
Permit / Approval . Certi ficati on Descript ion Submittal Date Date impact

Ill. Cherokee County and Other Regional Authorities

A. Cherokee County Hea:th Department

t I I 2
1. Sewage facilities , 2 2-76 4-80 8-76 4-83 Water quality

Ci)
an
s 3

( ~4

%M
%A
I
|

NOTES:

I Temporary sewage facilities

2 Permanent sewage facilities)g
.u-
O

Amendment 2
IN) (Cntire Page Revised)
[j) Amendment 3

- _ _ _ _ .
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