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Discussion: 1. Background ¢f the 2Present

Ccnstructicon ¢f Three Mile Islan

| Nuclear Station, Unit 2 ("TMI ), WAS

l authorized in 1563. In December 1377,

_ fcllowing contested hearings, the License

I ing Board authorized lssuance of a full
term cperating license. Intervencrs

| "led a2 motion to stay the decision on

I ember 29, 1577 and on the following

| day filec with the Arpeal Bcard scme

' ’or*y exceptions tec the initial decision.

] In a supplemental memeorandum filed
January 13, 1978 the Intervencrs addressed

] the four c¢criteria for a stay set out in

| the Commission's rules.! With regard to

’ the likelihood that they would prevall

: on the merits, the Intervenors stressed

i that "the central issue in question ....

| is the quantit+ of radon-222 released

-

dum by Dr. Walter Jordan, 2 technical
member of the Licens;“g Becard Panel, to
the Chairman cf the Panel.?

s
| from the 2bandcned uranium mill-tailings
E roduced %to support the a eration of
| TMI-2. . .." The Intervenors cited
i testimony at the hearing to the effact
| that these releases would exceed by many
‘ orders of magnltude the wvalue of 74,5
curies given in Table S-3 as the radon-

. 222 effluent to ba assoclated with the

! LWR annual fuel requirement. The Inter-
venors cited as ~~“r”b ration of this

| testimony the ,egtenoe" 21, l””7 mémoran-

1 1A e - =0Oa
’ As stated in 10 CFR 2.788(e), the criteria are:
| » \
{1 b/ 3 - .
\l) Waether iie moving party has made a strong showinzg
- 2 4~ L ) < ° 3
t=at 1t 15 likely to prevaill cn the merits;
-~ LR .
(2) Whethe the party will be irreparably injured
-
| unliess a stay 1is granted;
4 . .
. ; )
3) Whether the granting of a stay would harm other
-
parties; and
| 7 . - -~ 2 s T 2
r Ahere the publlic interest lies,.
"
2 . " o . ) : . .
-048 memorandla was transnltted $¢ Chairrman Esndprie
% v - - - - ’ a
whe acknowledged receipt or Qctober 3y 4377 and ncted
“has - ' A1 ® A
-hat the memcrandum was telns made nublisl avallable
2 . .- - ‘. - -
anc that coples ars teing furnished S5 he NEQ staff.
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¢ the stay without
Intervenors'
el Q‘

The Appeal Board den
reaching the merits
claim. ALAZ-J‘S (Ja
Noting that the stay
exclusively on
Appeal Becard held cthat
as a matter of law for the
it constitutes an impermissi
upen a generic regulation of the
sion." The Appeal Board cbrerved
the Commission had given no
that the Jordan memcorandum ¢z
any modification of the S-3
"the contribution of tLe envire
effects of uran‘" miring and ﬂilliﬂb

*8® pe as set forth in Table S-23" and
that "[nle fu rrre" discussion of such
environmental effects shall be reguired.”
10 CFR 51.20(e}). The Appeal Board
concluded that "in the Absence o¢f con-
trary instructions from the Commission,
the Licensing Board was obliged to glve
effect to the values in the revised
Table S-3 in this proceeding."”?® ALAB=-
466, S1ip Op. at 7.
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Following denial of the stay by the
Appeal EBcard, the Intervenors btro

Un ike the Appeal Board. *“he Licens‘n~ Board did not
each &8 declisl on wheth the testimony and arguments of
:he Intervenors wit! r-gard tc radon emissions frem
mill taillngs cans:ituted an impermissible challenge to
the S=3 fuel cycle rule. The BOar‘ allowed extensive
testimony on the radon questlcn under the ratiocnaliza-

tion that testimony itselfl was not a challenge t¢c a
generic rule although the testimony could not be used
for a barred purpose. Ultimately the Board found thas
even if the -:tervanore' analysis of the radon juestion
were correct, the impact of radon releases neverthelasss
wags of "neglizible ﬂa.eriality” ln the cost-benefit
balance. Initial Decision ¢ 125
24 357
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the present mction before the Commise
sion.* The present status of TMI-2 i3
that the 0L has teen issued and fuel
~cading begun. The licensese estimates
that the reactoer will be ready to go
eritical on March 5, 1378,
=R Alternatives fcocr Responding to
the Motion
The Intervenors' motion addresses the
four criteria of 10 CPR 2.788(e). With
regard to the first critericn -- a
strong showlng that the movant is likel:
to prevall on the merits -- in addition
to the radon issue the Intervenors ralss
issues befo the Commission which were
not argued in the stay motiocn to the
Appeal E:ar».= The thrust of th: Com=-
missicn's regulations regarding stays is
that guestions raised in a stay motion
to the Commission must first have been
presented to the Appeal Board.® There-
fore the Commissicn need consider only
the radon release issue in addressing
the first stay criterion.
- The motion is properly before the Commission. The
Commission has directed that under the certiorari and
stay rules, 10 CFR 2.786 and 2.788, a party aggrieved

by an Appeal Ecard decisiocn denying a2 stay should file
stay papers with the Commissiocn pursuant to 10 COFR
2.788(a) ratker than seeking review of the Ecard
decision under 2.786(b). In the Matter of Publ
§efzice Company of New uaunsh‘rg geac"oc& Stat er
-nits }‘§nd 2;, femorandum ancd Order ¢f January 5
S . at 44, fn 44,

-~
= ! et el -
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additional ;lagt-re;ated issues include the abilit
TMI-2 safety-related structures to wifﬁs'aud aircers
ashes and protecticn of the public outsl *hﬂ
ulation Z.n .uese issues were noted in
to the Jecision filed with
o"s c”* ware no
Q.l .
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8oth the }NRC staff and the applicant in
thelr responses urge the Commission to
deny the stay. They propose two grounds
for finding that the Intervenors are nct
llkely to prevall on the merits. The
first propcsed ground is the one relled
on by the Appeal 3card, that consl.esra-
ti 71 of the radon release issue s
barred by the Commission's fuel cycle
rule. As an alternative ground the
staff and the applicant cite the Licens-
ing Board's determination that, even 1°f
the significantly larger figures propcsed
by the Intervencrs are used, the radon
released to the atmosphere would be
small compared %o raden irn natural
background and that the related TMI-2
health effects would increase the
mortality rate by only cone additional
death per billion other deaths cver the
billions of years required for th decay
of the parents of radon-222. Initial
Decision, Paragraph 125.

Although the Appeal Board was certalnly
correct in holding that the Intervenors'
¢laim was technically barred as an
attack or a generic regulaticn, 0GC
recommends that the Commission not rely
on the S«3 rule in disposing c¢f the stay
motlion. The staff has submitted a
recommendation that the Commission amend
the fuel cycle rule to remove the radon
release value from Table -2 and to
allow discussicn of radon releases and
agsoclated health effects in individual
cases. SECY 7533, 3Should the Commlis-
sion declide to issue this amendment, CCC
believes it would be inappropriate not
to apply 1t to the TMI-2 proceeding,
which remaine open pending the Appeal

- -
> -

Borsrd's reviow on %the merits now tertae
tively scheduled for late in March,
2ecause the Licensing Pcard took and

24 359
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considered testimony on the radon ,gﬂs-

tion,’ there would rrcbably be no need

to recpen the evidentiary hearings. The
4

Appeal Board could revi h
of the Licensing Bcard's consideration

of radon impacts based n the ex:sting
record. This approach is more desirable
than havi“g the Appeal BOaru, follow ng
ALAB-456, dispose of the Intervencrs'
principal exception by rellance con a

she adeq*abj

EE
by

ew %!
s o)
[s) -

" rule which appears to be sericusly
misleading.

Assuming the Commission decides to
permit consideration of radon impacts
in the TMI-2 prcceeding before the
Appeal Board, the question remains
whether 1t can be said that they are
likely to prevail. Although the test!
mony taken on the question was fairly
extensive, the Licensing Board in its
nitial Declslon discussed the signifi-
cance of radon impacts with a perfunc-
tory analysis that in 0GC's view passes
cver important questicns.?

~4

See note 3 above.

-hewﬂ ara several other cases in which review ¢f an
Initial Decision is pendi ng before the Appeal Board.
CGC has been informed that the staf? intends to gubmit
2 supplement to SECY 78-93 giving its recommendation
"ega*d-ug whether the prcopcsed suspension ¢f the 5.3
rule should apply to these cases. Al thcugh CGC believes
that th~ s‘sre ision should apply, following the reazson-
ing offered in this paper for MI-2, CGC recognizes
that uniike TMI.2 aviﬂen“iarj hearings ma; have to he
recpened in some or all of these cases. ?his would

noet mean that the effectiveness of lisenses 2uthorized
by the initial *ec-sicns would need to be suspended,
tut 1t would of course impose burdens on the gstalf, the
agplicanT; and the Licens‘ng Boards.

These gquestions include whather 1t 1s self-evidens that
radiation increments small compared to natural tacke
ground are feor that reason cof no significance, even
though they may persist for many thousands of years.

| ]
o
N
o~
, S

R —— - - S——— R e R R R O RN R



R R R RSN R RRRSNRArEnnres

| e e
I I e e I E—

-

<n the stay motion the Intervenors hHave
challenged the Licensing Board's asserted
f‘a‘:l.x.r'-ﬁ"M "articulate the relevance” of
ts arguments, tut they have nct offered
mvch themselves in the way ¢f argument
to support a ccnciusion that fuel cyzle
radon releases would tilt the environe
mental balance against cperati:n of TMI-
2. In this circumstance, if the Commmis-
sion directs the Appeal Board tu coasider
the merits, the pcss‘bili* remalns open
that the Intervenors might prevall, but

it cannot be sald that *“ey have
strong showing cof likelihood.

With regard tc whether the Intervenors
wlll be irreparably injured 1f the TMI-2
CL 1s not stayed pending the Appeal
Board's review, th the aprlicant and
*he staff g‘ve rersuasive arguments that
there will be no irreparable injury
The fuel for this period of operation
Fas been fabricated and the associlated
lings plles slready create o the

0]

| the
adon *elﬂase impact cn which the sta
motion 1s based will not be increased if
& stay 1s dented.!l?® Grantirg the sta’
would Iimpose on the applicant and the
Fersons served by TMI-Z the eviident
costs of rﬂquiri.g an cparaticnal
facllity to stand idle. The In-ervenors
argue .ua‘ vecause Iin their view, tr
TMI-2 OL has teen issued in violas .
NEPA, the public interest in legal.
ag enC" procedure requires that z s=.
rantei desrite the sbove costs. E-
ever, case law and the Commiss‘zn's
Practice hold that even 1f HEPA viola-
tions have occurred that fact would nat
'Y The Intervencrs' arguments tha: ha Susl could Le
transferred £c an already-licenssd reastaon ané that
allowing the reactor to start up will involve deconm-
misslioning exgenses 41f the -ntervencrs ultimately
prevall do not establish irrepzrable injury. Transfer
of irradiated fuel and decommissioning could bde zo2ome
plished, 1¢ necessary, and the 208t of thesze operaticns
weuld not fall en the Intervencrs, contrary to %hein»
assertion in the stay motizn.
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of itselfl constitute irreparsble harm
requiring prelininary rellef. State

» - - COPP—— -~
of New York v. NRC, S59 F. 24 7485, 7953

o Bk i ey | SN

VG val'se &210 1 .
hus, in OGC's view the Intervenors fal
short on each ¢f the four criteria feor
stay, and we therefore recommend that
the stay be denied. However, for the
reasons discussed earlier we believe
that the Intervenors are entitled to
have the Licen s-“g oard's disposition
of thelr radon release argument reviewe
by the Appeal Board. Attached 1s a
draft order implementing this recom-

mendation.

Attachments:

1. Intervenors' Mot
2. NRC Staff Respcn
3. Applicant's Resp
4, Draft Crder

SECY Note:

This paper is currently scheduled for consideration at an Open Meeting
on Tuesday, February 28, 1978.

DISTRIBUTION:

Commissicners

Commission Staff Qffices

Secretariat A

[TV

(o)






UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSIO

Zefore the Nuclear Resulatorv Commisaion

In the Matter of

)
METROPOLITAN EDISON COMFANTY, ;
et ol. )

)

)

(Three Mile Islaud Nueclear
Genersting Station, Unit 2)

INTERVENORS' APPEAL TO THE COMMISSION OF A STAY
OF THE INITIAL DZCISION

Under the autheori:y of Pert 2,.78% of the Commission's Pules, the

Intervecors' requeet that *ae Commission issue o stay of the Iaitial Decision
(ID) of Deec. 19, 1977, in :his proceeding. This action is requested becsuse
the ID iseued by the Lice.sinz Boari contains nuzerous flagrant violations of
the Adaizistrative Procecure Act of 1346 (APA), the Atomie Enerzy Act of 1954,
88 amended, (AZA), the Tationsl Envirocmentsl Policy Act of 1269, (NETA), the
Energy P:urganization /¢t of 1974 (ERA), and the Commission's Rules. This
sction is requested o' the Commission becauase an appeal for a stay sesde to the
Atnzic Safety and Li.ensizg Appeal Board (AB)(Dec, 29, 1977, end Supplezental
Memcrandum, Jan. 13, 1978) was rejected with 1ittle indication that the A either
resd or understood .1e filicgs or waas aware of the requirezents of the AFA,
5 U.S.C. 557(c) or its other statutory respozsibilities resching i{te decision
of Jaa, 27, 1978, (ALAB-4SE), This appesl will by the limitations of space be
8 vYery condensed version of the Intervenors' Srief of Jen. 30, 1978, end will
discues the criteria of 10 CFR 2,758(e) 4in order.

) 8 The scalysis upon waich the lLicensing Soard and the 3'.8ff relied fraudu-
lently conceasled vital information snd resuired that the Bosrd and Staf? tura
their backs on the laws of both paysics and man, ss siown below., The Sta??
acdditionslly must disrezerd the statezents of the Staff's owz Witness, Or. Gotehy,
who wholly sod completely corrcborsted tae basi~ tirust of the teatimony of
Intervezors' Witnees Kepford., The subject Lere was the quantity cf radon-222

relessed to the environment fros absndoned mill taillings piles of cne yeo-‘a

Gperstion of T™MI.2, Kepford had sx
DUPLICATE DOCUMENT

or radoa-222, esch producing enorso

Table 2). The thorium-230 initisll!M Entire document previously entered
duce sbout 320 millioe curies,w=ileJ8 iNto system under:

would produce about 2 trilliosm curd ANO_ 90L1 3 3 3 {

trillion curies., The environzental
: A nNT No. of pages:

£J Vuv/




UNITED STATES CF AMERICA
NUCLEAR REGULATGRY COMMISSICN

LR CAMMTES TAN
“EFORE THE COMMISS

- WwUlihaiewaJid

In the Matter of

)
METROPOLITAN EDISON COMPANY, % Docket No. 50-320
T AL.

)

/

(Three Mile Island Nuclear Station,
Unit 2)

NRC STAFF ANSWER OPPQOSING
JOINT INTERVENORS' MOTION FOR STAY

Pursuant to § 2.788 of 10 CFR Part 2, the Joint Intervenors, Citizens
for a Safe Environment and the York Committee for a Safe Environment,

have petitioned the Commission to stay the Atomic Safety and Licensing

LR SR

: T i *hic mpeas {1n (1 RP.
Board's ("Licensing Board") ..cial Decision in this proceeding (L8P
( } 1977) ) a4 vera 14
77-70, € NRC (December 13, 1977)). Joint Intervencrs' earlier

request for a stay directed to the Atomic Safety and Licensing Appea)

1

A 3 \ + Qn R.AEE 1 = 7
Board ("Appeal Board") was denied by that Bocard (ALAB-436, January 27,
1978, $1ip op.) The Z*aff believes that the showing contained in Joint

Intervenors' filing falls fa~ short of what is required to warrant grant-
ing the requested stay and the resuy
pending the cutcome of the appeal of the initial aecision, that the Appeal
Board's decision (ALAB-456) denying the stay was correct with respect %0

all questions of law and policy and tha* for these reasons, more fully

MO
[\
(=)
o

‘discussed infra, the Commission shou’d deny th

DUPLICATE DOCUMENT

Entire document previously entered
into system under:

wo_ 1904 IRO (7
No. of pages: X;SL
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UNITED STATES OF AMERICA
NUCLEAR REGULATCRY COMMISSION

In the Matter of

METROPOLITAN EDISON COMPANY,
ET AL.

Nt Bt N Nt N NP

(Three Mile Islané Nuclear
Generating Station, Unit 2)

APPLICANTS' RESPONSE O
INTERVENORS' REQUEST =X

On February ), 1978, ¥Yeork Committee fcr a Safe Environ-
ment anéd Citizens for a Safe Environment ("Intervenors") €iled
with the Commission a document entitled "Intervenors'
to the Commission of a Stay of the Initial Decisien," ("Appeal"”)

in which Intervenors reguest, pending the outcome ¢f their

appeals in this proceeding, that the Commission stay the effec-

tiveness o0f the Licensing Board's Initial Decision which
uthoriz issuance of an operating license for the Three Mile
Island Nuclear Station, Unit No. 2 ("TMI-2"). Applicants oppcse

Intervenors' regues: for stay.
The Licensing Board's Initial Decisicn was :ssued ¢on
December 19, 1977. Intervenors on December 29, 1977, filed with

the Appeal Board a Motion for Stay of Initial Decisicn pendin

.. >~ - -
2/

the cutcome of appeals. By Order of Januarv 3, 1978, the

l, LEP-77-70, & NRC Decembar 19, 1977). The operating
Ticense for TMI-2 was 1Ssued on February 8, 1378. 43 Fed. Reg.
7073 (1978).

é On Decamber 30, 1577, Intervenors alsc Iiled with the Appeal
-
Bcard exceptions ¢0 the Initial Decision. No otaer parcy filed
exseptions. 3y Order ¢f January 3, 1978, the Appeal Board granted
Con't on next page)



a

Appeal 3card provided Intervenors an additional opportunity until
Jasusry 13, 1978, to supplement their motion for stay. On

January 13, 1978, Intervenors filed a Supplemental Memorandum in

Support of Mction for Stay of Initial Decision. Applicants in

-~

a reply dated Januvary 23, 1978, and the NRC Staff in a respcnse

dated January 25, 1978, opposed Intervencrs' regquest for a stay.

On January 27, 1978, the Appeal Board denied Intervenors' request
3

for stav. It is from this denial which Intervencrs now take

o
w

this appeal tc the Commission pursuant =0 19 CFR § 2.7

The Commission's regulation

(10 CFR § 2.788) specify
£our factors to be considerrd in Azcermining whether O grant or

to deny an applicaticn for a stay.

1. Whether the moving partv has made a strong showing

L‘ -

that it is likelwv tc prevail on the merits.

In the section of their Appeal devoted to this first

factor, Intervenors provide what they describe as "a very condensed

version” of the Intervenors' Brief of January 30, 1378, Zfiled in

2/ (Coen't) Intervenors' reguest £

2 gr an extension o2

January 30, 1978, to brief their exceptions. Intervenors' brief
was filed on January 30, 1978, and Applicunts' . eply brief on
February 17, 1978.

_3/ ALAB-436, 7 NRC (canuary 27, 1978).

4§/ Intervenors' appeal is filed ocuz of time. Secticn 2.788
Tegquires tha:t stay reguests be filed within seven days afcer
service of a decision or action scught 0 be stayed. We rsad
that regulazion as reguiring the same period for appeals from
stay decerminations. ALAB-436 was served on January 27. Allow-

ng three days for mailing (10 CFR § 2.710), Intervencrs' appea’
s¢c the Commission should have been £iled on February €, 1378.

o

(.’ %

-
-
O



—3-

supgport of the axceptions on the merits now pending kbefore the
wppeal Bcard. The January 30 Brief includes discussion of a
iety of subjects which Intervenors are arguing before the
Appeal Board, but which the Apr<al Boaru has yet to consider.
This is in conzrast to their arguments t0 the Appeal 3card in
support of the stay request which addressed only cne of the sub-
ject areas involvad in their appeal, i.e., Fadon-222 emanations
£rom uranium mill tailings. See ALAB-437 (slip opinion, at 3).

-

Despite the limited scope of their argument £o the Appeal 3ocard,

o

Intervencrs in this Appeal woulé have the Commission initially
review and decide the likelihood that Intervenors will prevail
on the merits of their appeal on all subjects addressed in thelr
appeal. Applicants view Intervenors' attempt t¢ expand their

argunient before the Commission from the more limited scope argu

1

before the Appeal Board as inconsistent witn section 2.783(%)

»
-

and as contrary to a number of pricor decisions within tiis agency

which prohibit raising issues for the f£irst time on appeal.
We submit the Commission shouléd limit its consideration on the
likelihocod that lntervencrs may ultimately prevail on the merits

to the single issue addressed below and decided by the Appeal Board,
k- X -

i.e., Radon-222 emanations from uranium mill tailings. Applicaats’

5/ A stay reguest filed initially witch the Commission would be
denied outright pursuant =o this secticn. The logical extensiocon
of this explicit requirement prohibits raising for the f{irs: time
before the Commission argumenzs on the likelihood ©f success on
apoeal which were nct advanced and decided before the Appeal 3carxd.

& See, for examnle, Tennessee Vallev Authority (Hartsville
Suclear Planz, Units 1A, JA, .B and 28) ALAB=-4UY, 3 NRC 1321, 13956
(1977) and decisions cited therein.



Response as =0 this factor is confined to that one sud

two reasons why it is not likely that Intervenors will

the merits of their appeal. ~First, their asserticn that

-
i/
o ¥

act ar=sa.
, there are

emissions addicional o zhose specified in Table S5-3 should Dde

considered is a challenge o this Commissicn's regulations

Licensing ..rd in this proceeding has in any event considered

such additional releases and has properly Zactorad such
into ity cost-benefit determination.

Intervenor

W

»

relsases

guarrel with Table S-3 constitutes an

impermissible attack in an individual Licenlzng proceeding upon

a genaric regulation ¢f the Commission. — 10 CFR § 2.73%2,

The figures in Table S-3 were developed in public rulemaking pro-
ceedings convened by the Commission specifically to consider such

matcers (37 Fed. Reg. 24919 (1972)). _ Table S-3 exprescly
the anvironmental effects of "uranium mining and milling.
CFR § 51.20(e); 1) CFR Part 50, App. D, § A.i5(a). As th

: S 4 . - - - = - . o
sion noted in its statement cof considerations accompany

i/ Apr.isant in their brief con the merits, submitted to the
fopea! 3cazd on Febrmary 17, 1978, have addressed all the subject
areas of Intervenors ' appeal. Wers it not for the limitations on
attachments in section 2.788, we woulé attach t¢ this Response a
~omy 0f our February 17 brief for the Commission's information.

Any reexaminationsthat were suggested on thls subject should
= .onduc=ed generically. The Ccmmission has already indicated th
possipility 2f a rulemaking proceeding <O congider generally up-
dates in the values set ou® in Table S-3 (in addicicn to the on-
giong pro.eeding related to reprocessing and waste management) .
See 42 Fed. Reg. 26987, 2698%. The NRC Staff has suggsstecd the
susject 0f radon ' missicns Irom mill tallings 2s cne exampsle ¢f
material asoropriate for such a rulemaxking. See ALAS-43¢, supra,
as #n.3. ’

~J
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§-3 whea it was promulgated, "The Summary Table S-3, to be used
as a basis for evaluating the eanvironmental effects in cost-
benefit analysis for a reactor Juantifies all releases . . ." (39
Ped. Reg. 14130 (1974) (emphasi:z added)). No Zfurther discussion
of such environmental effects is reguired. 10 CFR § 51.20(e).
Indeed, at the time the Commission issued its March, 1377, Interim
Rule on Table $-3, it directed that "any operating license . . .

hersaftsr issuad must take in+o account the revised valuss con-

= |
o
o
P_
]
"
[
.J
1

tained ir 42 Fed. Reg. 13803, 13806 (Mazch 14, 1977)
(emphasis added). To challenge =he values in Tatle 5-3 or the
s 9

basis on which they rest is in effect a challenge to the regulation

(o

tself. Potomac Electric Power Companv (Douglas Point Nuclear

Generating Station, Units 1 and 2) ALAB-218, 8 AEC 73, 89 (1974).
The crux of Intervenors' dispute with the values for
Radon-222 in Table S-3 is the length of time into the future for
which predictions of radon emissions and their possible effects
should be made and taken intc account. Intervencrs contend that
perioé should be tens of billions of years. In order tc reject
Intervencss' position the Commission need not cverlock the basic
"laws ¢f physics" relating to radiocactive decay, as Intervenors

would have it believe. Rather, the Commission need only guestion

- - b | F ¥4 -
impact of that decay, i.e., emissions, transport, health ellects,
a
3
) o . . o7
O owt
ets., ans ch projections must be regarded as purely specu.ative,
X - -~ - - P - = - - =
9/ See, &.3., —arclina Eavironrental Study Groun v. Jnitec
- - - 21A - EJ -5' ann (™S ™ e 19878 . ‘p-;r—.--—* T o - e
otaces, dav £ skl + 20 , eV AP RN - - 27 2 weaSiica - e i ot bl
< vein Y o L G - - - .~ - o T - ~ =
oy Public Information, Inc. v. ASC, 481 F.2C Llui2, 1033 (J.0s Lal.
r -~ 1 1
Con't on next page)



Even were there room in +his individual licensing pro-
ceeding for consideration of curie wvalues for Radon-222 different
£rom Table S-3, still the record her2 is not deficient. Granting
£for the sake of argument the corractness of Dr. Xepford's approach

ané utilizing Dr. Repford's own testimony, the Licensing Board

£

determined "the relative impact of the Rn-122 consideration to Dbe
of negligible materiality." LBP-77-70, supra, ¢ 125. It based
this determination on two grounds. The first ground is the uncon-
rovertad fact that the Radon-222 emanations referred tc by Dr.
Xepford are small compared with the natural background. Id. The
seconé ground was that the "TMI-2 related health effect would
amount to an increased mortality rate of one additional death

per billion deaths from cther causes over the time span of sevaral
billion years reguired (by Dr. Xepford's reckoning) to account

for the decay of the parents of Rn-222. I4.

2. Whetliier the moving party will be irreparably injured

unless a stay is granted.

On the i.aportant seccond facter of irreparable injury,

Intervencrs' argument to the Commission (Appeal, at 8) is essen-~

_9/ (Con't) 1973); Natural Resour*es Defense Council, Inc. v.
Sorzon, 433 F.2¢ 827, 834 D.C. Cix 1972). 1illustrative of the
speculative nature of such :: ections is the subject of the
m-sszcns themselves. Mill ¢ ---ngs and their emissions are nct
being ignored bv “he Commission. The Commission nas recognized
tiiat "tailings representc the major environmental issue associatad
wizh uranium milling cperasions” (42 Fed. Reg. 132874 (1377)) and
is considsring spec-f;:a-ly the methodology cof tailings management
(See 42 Feod. Reg. 13874-73, 41 Fed. Reg. 22430-31). However, Ine
Commission has observed in :his regard that the "location o2
granium rescurces and the tachnology which will De used to reccver
yranium during time pericds significantly beyond the year 2000 are
.z;:ly speculative.” 42 Fed. Reg. 13874,

~Y

W

o
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tially the same weak argument advanced before the Appeal Bcard.
Intervenors' first allegation of irreparable injury is

cased on the premise that prior to fuel loading of TMI-2 uranium

ore will have been mined and milled with the attendant beginning

of a billi.. -vear public health problem. As indicated ir he
ttached affidavit by Walter G. Runte, Jr., the Iirst co:r for

A1/

TMI-2 is already on site, and the processing of uranium for

the first core and for at least half of the Zfirst reload batch has

been completed. Intervenors are simply mistaken in thelir assump-

tion that a stay of the initial decision pending appeal would
12/

o
O
th

i ;
affect the creatic

mill tailings.

10/ 7The Appea. Board observed as to Intervenors' argument on

(Tlhe Intervenors déo noct even endeavor to show that plant
‘peraticn during the peadeh-v of the appeal will pose a direct
.areat to the health and safs ~ of their members, who reside
in the general vicinity of ¢ lacility site. And their
motion papers do not suggest that any =-- let alon ;.-e;a:
able -- injury would be sustained during the period in gues

tion by reason of the mining and milling of acdiszional
uranium. The intervenors ¢o make vague references to the
"radicactive contamination® of the reactoer and the craation
of radicactive wast. as a source of injury; here too, howeve
we are left entirely in the dark regarding what th nature
anéd extent of that injury might be. And intervenors did not
omplain about these conseguences in the proceedings telow.

_1l/ Mr. Runte's affidavit was ,re:a'ed for submission to the
Apceal Board on January 23, 1978, for its consideration of Inter-
venors' stay reguest befcre that body. Intervenors' argument
remaining the same on appeal, no new affidavitc has Deen prepare
Counsel are advised, however, bV :f.;c; 1s of Metropolitan
Company that loading ¢f the initial fuel ccore nas bDeen comp
and testing has begun.

-

12 Int :ueno-s argument is not enhanced by thelr suggesticon
thas TMI-2 fuel could simply be used at ancther reacter, thered
reducing the amount of uranium needed to be mined and mille<
£or =he other reactor. Assuming this could be done phrsically and
sontractually, only an immediate firm commitment of TMI-2 fuel =C
(Con's on naxt zage)



Applicants note that the irreparable injury alleged

1§}
<q

Intervenors differs from <he kind of immed.ate injury normally

asserted in reguests for a stay in that Intervencrs have not
demonstra... .hat the alleged irreparable lnjuries will be to
Intervencors or their present membership in the near Zuture. 1Int
venors' allegations rather are the possibility ¢f injuries to the
general public otver billions of future years.

Intervenors' second allegation of irreparable injury
is that the commencement of operation of TMI-2 will result in
radicactive contamination ¢of the facility and the need for decom-
missioning at some future time. Intervenors asser:t that decommis-
sioning of nuclear reactors is "yet another subject which the
Staff has given only the mcst superficial treatment. Appeal,
at 8. Intervenors' juarrel is with the consideration given
decommissioning in the Staff's Final Supplement to the Final
Environmental Statement. FSFES, § 9.6. Applicants suggest that
it is wholly inappropriate for Intervenors to claim irreparable
injury on the basis 0f the impacts of decommissicning when in ¢a

proceeding to date Intervenors have advanced n¢ ceontentions, gre-
sented no evidence and performed no cross-exam.i. '-ion en th

subjec.. E\:n now, Intervenors provide no definiticn at all of

. . i . . .
an immediate irreparable injury in this regard.

19 7 ' } 3 . A . & } .
12 (Con't) another reactor during the pendency oI the appea.
1 < . s & 3 s .y 3 & 3
could possibly influence the uranium procurement zlans for the
2 . s T E I & T ey v
other reactor. The result would be that even il Interve:rl~vs are
. &0 - £ T 9 T A . s » . i)
unsucsessful on appeal, cperazion of TMI-2 would be delayed uin*i
"TMT T £ 1 ¥ < . 2ssvY @ - w3A )
the TMI-2 fuel were replaced on whatever schedule 1t coulc be
% % ad . Y
vined, milled, enriched and fabricated.



3.

parties.

Applicants' ¢

Metrcpelitan

Whecher the gran+=ing of a stav would harm o*her

Bdison Cempany that loading of the initial core

into TMI-2 has been completed and that initial testing lezding

to full power operation have begun.

their consume
Decision and
£rom the adde
T2 generate e
otherwise be
mated in the
tatement tc
8.3.3). Appl
Utilities Cor
officials tha

the 1lssuance

O

peration of
amcunts of in

adcéed to the

The harw to Appli

rs which would resul:t from a stay of the Ini.ial
conseguently in
é operating costs (including fuel costs) of havi
lectricity from fossil fuel plants which would
generated by TMI-2. This additional cost was esti~-
taff's Final Supplement t¢ the Final Envircnmental
be approximately $8 million a month (FSFES, Sectio
icants' counsel has been advised by General Public
poration (the parent company ©f the three Applicants)

t this a

éditional operaiing cost has increased since

of the FSFES. In additicn, a delay in the commercial

taal® g Y 284 1Y% - - b | . - %
MI-2 will resuit in the accumulatiocn of substantial
. L 13 a :
terest during construction which will have to b
.,
-/

cost of the plant.

.

® - Y 3 a1 Sy 3 : s 3 { v e
13/ Intervenors' tald characterization ¢f these financial
-
" - - - P % %
cOosSts as "fantasies" is absuréd. As the Appeal Bcard has noted:
" % % % -0 e
At che least one seeking a stay oears the burden of marshalling
ti.o evidence and making the argument which demonstrate his
b 3 - - o B - - - - 2K ¥
entitlement to it, It is hardly a novel proposition that, like
- - 9 - - ~ -~ - . - -
-e“e'a- srinciples, unsupported assertiocns 30 not decile concrete
' L 5! ~ -er S A R e P s B 3 A
cases."” Consumers Power Companv (Midland Plant, Units 1 ancd 2)
.- A= 29 &8 = \QRpT'-, ‘§- =T
ALAD=329, 92 aRL [id, b | \aRi i) )

operation of TMI-2 arises principally



e = e

Iatervenors' zasserticons as to where the public interest:

lies beg the guestion. They assume the premise, which Inter-

(21
[eh

venors' brie Oes not support, that the Initial Decision fails

=0 Cbey applicable laws and related judicial decisions. Appli

cants submit that the public interest lies in awvoiding the large

additional operating costs which Applicants and their consumers

will occur if the Initial Decision is stayed during agpeal.
Respectfully submitted

SHAW, PITTMAN, POTTS & TROWBRIDGE

By .{ ) 44;(/2/
rge

=, awa

%//"/ e
nest L. BlLake, Jz.

Counsel for Applicants



UNITED STATES OF AMZRICA
NUCLZAR REGULATCRY COMMISSICN

BETORE TEE ATOMIC SATITY AND LIC ISING APPEAL B0ARD

-

In the Masser o<

METROPOLITAN EDISCN COMPANY, Docket No. S50-320
et al.

(Three Mile Island Nuslear

Generating Station, Uanis 2)

AXTIDAVIT 07 Walter G. Runte, J

-
- .

1. My name i3 Walter 4. Runte, Jr,, and I am

Nuclear Puel Resourszes ¥Manager of the General Public Utilities

Service Cocrporaticn. G2U Service Corperation is responsible

Sor fuel rrocuremens for all of the GPU System reaciors,

.-.-!, B8 o |

cluding Three Mile Island, Unmis 2. I a= familiar wish <he

2. The entire first core for T Cnit 2 i5 pres-

ently on site and ready for fual loading, and procassin

the uranium for the fic-gs core has beex completed,

3. Fimm purchase cormitments have been made by the
GPU System for the procurement of sufficient uranium to support
the operaticn of all of the GPU reactcrs (Oyster Creek, T™MI

-—

Units 1 and 2 and Ferked River) through the year 1987
4. The GPU Syster has enteres into a sontracs wish

Ftote) 3 =) ; - n - 9
ZRCA for encizhmens of uraniuz for TMI Unis 2. ~ll of the

~o

L’, hl
o
(Sn)



feed material for the first sore and 50% of the feed materisl
for the first relcad far T™™ Unis 2 has already been cdelivered
t0 IRDA. The enrizhment contracs requires that the balarce
ef the feed material for <he £irst reload cf TMI Upit 2 be

deliversd to ZRDA not later than January 1979,

Walter G. Runte, Jr,

ﬁ _,L'QZZ:—}; : ’/\;/// 8s:

Sworn ¢2 before me &hi 13,y day
of Qurina,, , 1878,
/i y o

.J v

-

: .
P, //‘ 74 /é/ 7
Culroeey v Alav koo

Notary Publis

VERON.’CA A GZARKART
MOTARY PyzLiz af NEW JEasty
¥y Commrssen Sxpres Wy 10, 1582



February 21, 13978

UNITED STATES OF AMEZRICA
NUCLEAR REGULATORY COMMISSIONM
In the Matter cf

METROPOLITAN EDISON COMPANY,
ET AL.

(Three Mile Islané Nuclear
Generating Station, Unit 2)

Nl Sl Nl e St Nl St

CERTIFICATE OF SERVICE

I hereby certify that copies of the Zforegoing

el

cants' Response Opposing Intervenors' Reguest For Stay" cGated
February 21, 1978, has been served by mail, postage prepaid, ¢o
those persons listed o the attached service list

of February, 1978.

Gt E.Alel 4

Ernest L. 3lake, Jr.

- - - 2
Counsel for Applicants
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SERVICE

IST

Dr. Josezh M. Hendri

Chairman

U.S. Nuclear Regulatory
Commission

Washington, D.C. 2085535

2r. Victor Gilinsky

Commissioner

U.S. Nuclear Regulatory
Commission

Washington, D.C. 20555

Mr. Richard T. Kennedy

Comumissioner

U.5. Nuclear Regulatory
Commission

Washington, D.C. 20555

Mr. Peter A. Bradford

Commissioner

U.S. Nuclear Regulatory
Commission

Washington, D.C. 293535

Alan S. Rosenthal, Esq.,
Chairman
Atomic Safety and Licensing
Acpeal Board
U.S5. Nuclear Regulatory Commission
Washington, D.C. 20555

Dr. W. Reed Johnsen,
Member
Atomic Safety and Licensing
Agpeal Board
U.S. Nuclear Regulateory Commissicn
Washington, D.C. 203535

Jercme E. Sharfman, Esg.,
Member

Atomic Safe:y ané Licensing
Agpeal Board

.8. Nuclear Regulatory Commission
Was“-“c-dn, D.C. 2035355

Edward Luteo Esqg.
A:om;c Safe j anéd Licensing
Boar
U.8. Vuc‘ea— Regulatcery Commission
Washiagton, D.C. 20333

Mr. Gustave A. Linenberger
tomic Safety and Licensing
Board

U.S. Nuclear Regul

Washington, D.C.

Dr. Ernest 0. Salo
Professor, Fisheries Researc:
Institute, WH-10
University of Washington
Ssattle, WA 98183
He"r' J. McGurren, Zsg.
Office of the Executive Legal
Director
.S. Nuclear Regulat Commission
NaSu-. ngton, Dt s 20
Dr. Chauncey R. Kepfori
4 3 O AL‘O A’J ’.
State Co‘lece, PA 16801

Kazin W. Carter; Esg., Assistant
Attorney General
££ice of Enforcement

Department of Environmental

Resgcurces
709 Bealth and W
Harrisburg, PA

Atomic Safety and Licensing
Appeal Board Panel

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
Atomic Safety anéd Licensing

Board Panel
U.S5. Nuclear Regulatory Commissicn
Washington, D.C. 203555
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UNITED STATES OF AMERICA
NUCLEAR REGULATCRY CCMMISSION

COMMISSIONERS:

Joseph M., Hendrie, Chairman
Victor Gilinsky

Richard T. Kennedy

Peter A. Bradford

In the Matter of
METROPOLITAN EDISON COMPANY, et al. Docket No. E£0-320

(Three Mile Island Nuclear Station,
Unit No. 2)

ORDER

On February 9, 1978, Intervenors, Citizens for a Safe Environment
and York Committee for a Safe Environment, moved this Commission for a
stay of the Licensing Board's Initial Decision of December 19, 19/7, to
authorize issuance of an operating license for Unit No. 2 of the Three
Mile Island Nuclear Station (TMI-2). LBP-77-70, 6 NRC __. On Jan-
uary 27, 1978, the Appeal Board denied the Intervenors' motion for a
stay of the decision. ALAB-456, 7 NRC ___ . The Intervenors now come
to us for re1ief.—/ Both the appiicant and the NRC staff urge the
Commission to deny the stay. For.the reasons waich follow, we deny the
Intervenors' motion for a st-v but we direct the Appeal Bcard to con-
sider the issue of the environmental effects of radon (Rn-222) in de-

ciding the merits of this appeal.
i7

The instant proceeding is not, as Applicant contends, an appea! of
this denial. In Public Service Company of MNew Hampshire (Seabrook
Station, Units 1 and 2), 7 NRC , S1ip Opinion at &%, n.d4

(January 6, 1972}, the Commission indicated that a party aggrieved
by an Appeal Board decision denying a stay shou'd apply to the

Commission for a stay under 10 CFR 2.788(a), (h) rather than peti-
tion for review under 10 CFR 2.726(b). A ()7
25 02
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Qur regulations require that the following four factors be ad-
dressed in consideration of a motion for a stay:

(1) whether the moving party has made 2 strong showing that

it is 1ikely to prevail on the merits;

(2) whether the party will be irreparably injured unless a

stay is granted;

(3) whether the granting of a stay would harm other parties;

and

(4) where the public interest lies.

10 CFR 2.788(e) (1977).

In their submission to the Commission, Intervenors have introcuced
a variety of contentions regarding the merits of their case. O0f these,
only the issue of the environmental effects of Rn-222 in uranium mining
and milling was presented to the Appeal Board and is therefore properly
before us. 10 CFR 2.788(f) (1977).

The Intervenors claim that releases of Rn-222 associated with the
production of the annual fuel requirement for a light-water reactor will
be many orders of magnitude larger than the figure of 74.5 curies in
Table 5-3 of 10 CFR Part 51. There appears to be substantial merit in
their claim. The Commission has taken under advisement a2 recommendation
by the NRC staff that Table S-3 be amended to remove the value for
radon releases and that the subject of radon releases and associated
health effects be declared litigable in all individual licensing pro-
ceedings. While the Appeal Board decided correctly that the Inter-

venors' argument was barred by the fuel cycle rule, in these special

25 022



circumstances in which there is no apparent dispute that part of the
rule is seriously inadequate, the purpose of the rule would not be
served by its rigid application in this case. 10 CFR 2.758(b).
Accordingly, we believe the Appeal Board should not bDe precluded from
considering the merits of the Intervenors' argument in its review of the
Licensing Board's decision.

The fact that we now direct the Appeal Board to consider the con-
tention that th2 environmental effects of Rn-222 from uranium mining and
milling may be more extensive than Table S-3 indicates does not necessarily
mean that the Intervenors are likely to prevail. We note that the
Licensing Board found the relative impact of Rn-222, even assuming the
significantly larger release figures urged by the Intervenors, to be of
negligible materiality. The Intervenors in their motion have challenged
the Licensing Board's articulation of its reasoning, but they have not
presented in tais motion a persuasive showing that the Licensing Board's
conclusion was wrong.

Nor are we persuaded by the Intervenors’' arguments that they will
suffer irreparable injury if TMI-2 is allowed to operate pending the
Appeal Board's review. Because the fuel for this period of operation
has already been mined and fabricated, operation of the plant will make
no additfonal contribution to the radon releases on which the Inter-
venors base their argument for a stay. The Intervencrs point to the
costs of decommissioning as an irreparable injury resulting from con-

tamination if operation is nct stayed. This contamination is not an

25 023



irreversible harm however, because there are methods available to de-
contaminate a facility and restore the site to unrestricted use.
Economic costs of this decommissicning would not fall on the
Intervenors.

By contrast, granting of a stay could do significant harm to other
parties. Applicant's submission on this motion and the Final Supplement
to the Final Environmental Statement indicate that a delay would cost
the Applicant's customers some “8 million per month in added electricity
costs. Intervenors contend that the Applicant had voluntarily delayed
this plant and that harm to them offsets harm to the Applicant. This
contention is disputed by the NRC staff and in any case is not relevant
to the point at issue -- whether in the situation as it now exists the
other parties would be harmed by a stay.

Unnecessary delay in operation of TMI-2 could impose the costs
outlined above,and these costs and any burden of associated energy
shortages will be shared by the public. This fact answers the question
where the public interest lies, and supports denial of the stay.

Accordingly, the Intervenors' motion for a stay is denied. The
Appeal Board is instructed to permit argument on the radon issue in its
review ¢f the Initial Decision.

It is so ORDERED.

For the Commission.

“SAMUEL J. CHILK
Secretary of the Commission
Dated at Washington, OC,
this day of 1978.
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