UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL ROARD

In the Matter of

METROPGLITAN EDISON COMPANY, .,

ET AL. Docket No. 50-320 ;&

| (Three Mile Igland Nuclear Station,
Unit 2)
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NRC STAFF'S RESPONSE TO APPLICANTS'
| NOTICE OF APPEAL FROM THE MEMORDANDUM AND ORDER
| OF THE ATOMIC SAFETY AND LICENSING BOARD
DATED FEBRUARY 14, 1977

On February 24, 1977, the Applicants noticed their appeal in this proceeding,
pursuart to 18 CFR 2.714a, from the February 14, 1977 Memocrandum and
Order of the presiding Atomic Safety and Licensuuy Cvwsn segarding the
Petition for Intervention ("Petition") filed by the Environmental Cealition on
Nuclezr Power. The Applicants contend that, contrary to the Memorand 'm
an.: Order, the Petition should have been wholly denied in that the single
admitted contention dealing with the Applicants' rate structure and its effect
on energy conservation was erroneously accepted as an issue in controversy.
| The NRC Staff agrees that the basis for admming. the proposed contention

. relating to energy conservation is erroneous, and that the Petition should be

wholly denied.
/s




1. INTRODUCTION

The Notice of Oppo .unity of Hearing in this proceeding was published in the
Federal Register on M.y 28, 1974 (39 F.R. 18497), setting June 27, 1974, as
the deadline for the filing of petitions to intervene. The notice provided for
a combincd hearing to determine whether the Three Mile Island Nuclear
Station, Unit 2 ("TMI-2") provisional construction permit should be continued,
modificd, terminated, or appropriately conditioned to protect environmental
values, and/or consider the issuance of a facility operating license. A timely
petition to intervene was filed jointly by Citizens for a Safe Environment and
York Committee for a Safe Environment. On July 24, 1974, the presiding
Atomic Safety and Licensing Board ("Licensing Board") granted that petition,
and, further, granted the State of Pennsylvania leave to participate as an
interested state. On November 6, 1975, the Licensing Board admitted eleven
(11) contentions filed by Citizens for a Safe Environment, ¢t _21. None of those

contentions relate to the Applicants’ rate structure or conservation of energy.

On Auguﬁt 16, 1976, the Environmental Coalition on Nuclear Power ("Peti-
tioners") filed their Petition for Intervention ("Petition") in this proceeding.
On September 20, 1976, the NRC Staif filed its response to the Petition. That
response outlined the Staff's position that Petitioners had established their
interest and that good cause existed for admitting Petitioners to the proceeding
with respect to one issue, i.e., that the "rate structure of the Applicant is a

promotional rate structure designed to increase the consumption of clectricity
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by offering declini. 3 rates for increased consumption”. (Petition, 95). The

Staff oppused admitting the six sthe. .. tr 1.ons set forth in the Petition, dcal-

ing with vari 4s aspects of e fuel cycle.
n

During the Janvary 28, 1977 prehearing conierence, the Applicants and the

Petitioners presented oral argument with respe.itoa showing of good causce

for the late iiling of the issues raised in the Petition. At the conclusion of that

argument, the Staff determined, contrary to ity filed response, that Petitioners’

argument vith respect 1o the "rate structure - nergy conservation" contention

did not support a showing of substantial good rav =2 for late intervention.

On February 14, 1977, the Licensing Board issued a Memorandum and Order

ir. which it found substantial good cause for the late intervention and filing

of the "rate structure - energy conservation" contention. All remaining con-

tentions set forth by Petitioners were rejected.

II. ARGUMENT

In support of their Petition, Petitioners assert that due to recent decisions of

' /
the United States Court of Appeals for the District of Columbia Circuit.l‘ "the

continued operation of Three Mile Island II is illegal because the conciruction

/
L Natural Resourcos Defense Council v. NRC, F.2d , 9ERC

1149 (O C_Cir., filed July 21, 1976) and Aeschliman v. NRC, Nos.
23-1776 and 73-1867 (D.C. Cir., filed July 21, 197¢.
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permit for the facility was jssued without proper consideration of the 'alternative’
of energy conservation, with its effect on the cost-benefit analysis..." Since
TMI-2 is nct in operation, the Staff assumes that Petitioners are asserting that
the Aeschliman decision dictates that an operating license (OL) for TMI-2

should not issue because the construction permit (CP) was issued wi.hout con~

2/

siderin, nservaticn of energy.

In the Staff's view, the Aeschliman decision does not provide the requisite good
cause to support a late intervention petition based on that issue now. The
Court in Aeschliman found that the Nuclear Regulatory Commission ("Com-
mission") may not refuse to consider energy conservation aliernatives by re=
quiring that an intesvenor first bring forward information satisfying the

strictures of a "threshold test". Aeschliman, supra at Slip op. 11-16. That is

not the situation in the instant case. Petitioners had every opportunity to come
forward with an issue respecting the Applicants' rate structure. Indeed, had
Petitioners filed a timely intervention petition alleging the promotional bias of
the Applicants' rate structﬁre. they could well have demonstrated their right
to intervention pursuant to the Commission's 1973 holding that certain energy
conservation issues should be considered in licensing proceedings. Niagara

Mohawk Power Corporation (Nine Mile Point, Unit No. 2), CLI-73-26, 6 AEC 995

/
& The original CP was issued un November 4, 1969, prior to the cifecuvenss
of the National Environmental Policy Act.

e e
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(November 6, 1973). Stated simply, the Staff opposes the Petition on the
grounds that Petitioners, coming in more than two years after the filing
deadline on the basis of an issue which could have been raised in a timely
fashion, have failed to establish a sufficient showing of good cause for their
tardiness. This is particularly true of the instant Pctitio’ncrs who have parti-
cipated in other NRC licer:ing proceedings and who raised a similar issue
regarding the Applicants’ rate structure as early as 1972, when they inter-

vened in the operating licer se proceedings for TMI-1.

Since tne Aeschliman decision provides little support to Petitioners in finding
good cause for their late filing, it remains to consider whether there is any
other basis on which Petitione. s may ground their good cause. At the
January 28, 1977 prehearing conference, Petitioners addressed why they

had not raised the issue earlier. Dr. Kepford, the principal spokesman for
the group, indicated that "its personnel have not always had the same
philosophy with regard to the conduct of hearings” (Prehearing Conference
Transcript at page 104) and "quite often the Coalition has been in the position
that either the personnel didn't see fit to pursue the issue at that time or there
was simply not the money available to pursue it" (Tr. 105). These reasons
are insufficient to support a showing of good cause for failure to file on time.
The tenuous basis for Petitioners' encrgy conservation contention can be

found in Dr. Kepford's cryptic and, the Staff believes, erroncous obo rvation

o
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that "the Aeschliman decision opened the door to the discussion of the energy
conservation option". (Tr. 105). That door had been open for a long time,
certainly as carly as 1973, and Petitioners could have raised their concerns

at the time the notice of oppertunity for hearing was issued in 1974.

/

At the prehearing conference, Petitioners also based a portion of their argunient
for the "energy conservation - rate structu. e" contention on the fact that the
Stafi's . ’" Final Environmenta! Statement ("FES") and its July 1976 Draft
Supplement to the FES failed to address conservation of encrgy.}' (Tr.

105-7). More importantly, the Licensing Board's February 14, 1977 Memo-
randum and Orde. ‘ndicates that this provided some basis for their acceptance
of that contention. (Men.orandum and Order at p.2, n.3). The Staff does not
believe the lack of consideration of energy conservation in these documents
bears on a finding of good cause for the late filing of the Petition, since that

fact was apparent as early as 1972.

Whil2 the evident lack of good cause for Petitioners' late filing is significant,
pursuant to Commission decisions respecting late intervention, the {our factors
listed in 10 CFR 2.714(a) must be addressed in determining the appropriate

disposition of untimely petitions .i However, "the burden of justifying

el Energy ccnservation and the Applicants' rate structure arc considered
in the Staff's Final Supplement to the FES. Sece FES §8.3.2,

4/ Nuclear Fuel Services Inc., ct al. (West Valley Reprocessing Plant),
CLI-75-4, 1 NRCI 273 (Apr:l 17, 1975). Sce also, Virginia Electric
and Power Companvy (North Anna Power Station, Units 1 and 2),
ALAB-342, NRCI-76/3, 98 (August 31, 1976).
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intervention on the basis of the other factors in the rule is considerably greater

where the latecomer has no good excuse." West Valley, supra at 275. Although

th: parties reviewed the four factors at the prehearing conference, (Tr.119-135),
thi: Licensing Board's Memorandum and Order is silent in that respect. The
Staff does not believe that the four factors are sufficiently in Petitioners' favor

S0 as to outweigh the inexcusable tardiness of the intervention petition.

The four factors are discussed here, seriatim: '

|

(1) The availability of other means whereby the Petitioners’
interest will be protected. ‘|

It can be argued, as the Applicants' counsel has (Tr. 128), that the.Pennsylvania
Public Service Commission is the appropriate forum for Petitioners to present
their rate structure concerns.. Sinze it is the rate stru::ture itself which appears
tc be the thrust of Petitioners' concern, this may well b‘e true, although the Staff
has no information in this regard. However, it appears that Petitioners’
broader concern is with energy conservation as an alternative to licensing
TMI-2, and that is an interest appropriately considered in this forum.
(2) The extent to which the Peiticners’ participation may

reasonably be expected to assist in developing a sound

record,
It is not evident that the Petitioners' participation will in any way assist in

developing a sound record. Nothing in the Petition itself or in their argument

at the prehearing conference with respect to this factor indicates that Petitioners

—— —— R———
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will bring any particular expertise to bear on the issue, or that they are in
possession of any new information regarding Applicants' rate structure.
(3) The extent to which Petitioners' participation will be
represented by existing parties. r." A
Petitioners are represented by the same spokesman that is representing the
admitted intervening parties. However, since the issue of the Applicants'
rate structure is not an issue in controversy, it does r‘xot appear that Petitioners'
interest in that issue would be represented in the hearing at all.
(4) The extent to which Petitioners' p‘articipation will broaden
the issues or delay the proceeding - :
Petitioners' participation would breaden the issues to the extent that an
additional contention would have to be addressed. In ;dditiox\. the effect of
the Applicants’ rate structurc on encrgy conservation is an issue which could
requirc that discovery be reopened, thus protracting tl-‘xe proceeding . How-
ever, since the Licensing Board has only indicated the possibility of commenc=
ing the hearing on April 4, 1977 (Tr. 153) and some conditions could probably
be imposed on petitioners’ admission to require that they "take the proceeding

as they fiad it," it cannot be said with certainty that admitting Petitioners

would delay the proceeding.

It appears to the Staff that, on balance, the four factors teken together do not

outweigh the inexcusable lateness of the intervention petition.
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1I. CONCLUSION

For the reasons discussed above, the Staff submits that the Licensing Board

erroneously found substantial good cause for the late filing of Petitioners'

intervention petition, and that the Pctition should be wholly denied.

Respectiuily submitted,

G,wo,‘yv\ ?F«-«rl‘fv

Cregory Fess \
Counsel for NRC Staff

|

Dated at Bethesda, Maryland
this 3rd day of March, 1977
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Karin W. Carter, Assistant Attorney
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CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF'S RESPONSE TO APPLICANTS'
NOTICE OF APPEAL FROM THE MEMORANDUM AND CRDER OF THE ATOMIC

SAFI.ETY AND LICENSING BOARD DATED FEBRUARY 14, 1977" in the above-
capiicned proceeding have been served on the following by deposit in the

United States mail, first ciass or air mai

1, or, as indicated by an asterisk,

through deposit in the Nuclear Regulatory Commission's internal m..'! system,

this 3rd day of March, 1977:
Alan S. Rosenthal, Esq.. Chairman*
Atomic Safety and Licensing Appeal

Panel
U.S. Nuclear Regulatory Commission

Washington, D. C. 20555

Dr. W. Reed Johnson, Member*
Atomic Safety and Licensing Appeal

Panel
U.S. Nuclear Regulatory Commission

Washington, D. C. 20555

' Jerome E. Sharfman, Esq.. Member*
’ Atomic Safety and Licensing Appeal
| Panel

U.S. Nuclear Regulatory Commission
‘ Washingtca, D. C. 20555
|

Edward Luton, Esq.. Chairman*
Atomic Sa‘ecty and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D. C. 20555

|
Mr. Gustave A. Linenberger™

- Atomic Safety and Licensing Board

U.S. Nuclear Regulatery Commission
Washington, D. C. 20555

George F. Trowbridge, Esq.
Shaw, Pittman, Potts & Trowbridge
1800 M Street, N. W.

Washington, D. C. 20036

Dr. Ernest O. Salo

Professor, Fisheries Research
_ Institute, WH-10

College of Fisheries
University of Washington
Scattle, Washington 98195

Mr. Chauncey R. Kepford
Citizens for a Safe Environment
2586 Broad Strect

York, Pennsylvania 17404
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