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LICENSEE POWERTECH (USA) INC. REQUEST FOR CLARIFICATION OF BOARD
SCHEDULING ORDER

Licensee Powertech (USA) Inc. (Powertech), by its undersigned counsel of record,
hereby requests that the Atomic Safety and Licensing Board (hereinafter the “Board”) clarify an
aspect of its administrative litigation scheduling order for this proceeding. The Board’s
scheduling order granted the United States Nuclear Regulatory Commission Staff’s (NRC Staft)
Motion for an Evidentiary Hearing and set forth a scheduling order that, after some modification,
resulted in a future evidentiary hearing in August of 2019 and an initial decision in November of
2019.

In the scheduling order, the Board set a date of July 16, 2019 for a filing entitled Reply
Position Statement/Prefiled Testimony from NRC Staff. The right to file this reply brief
presumably was to allow parties supporting conclusion of the sole remaining contention to reply
to parties that oppose the conclusion of such contention and the legal and factual arguments they
present. However, from a plain reading of the scheduling order, the Board only mentioned NRC
Staff as a party entitled to a reply brief, while specifically mentioning a separate date of May 22,

2019, for Powertech to file a brief responding to and supporting NRC Staff initial statement



of position. After a reading of this scheduling order, Powertech respectfully requests that the
Board clarify its scheduling order to inform the parties as to whether the Board envisioned
allowing Powertech the ability to file a reply brief on the exact same day as NRC Staff. The
apparent omission of Powertech from the right to file a reply brief poses this question as there
are both legal and factual issues associated with the filings in this proceeding, as well as the
August, 2019, evidentiary hearing. While it admits that it did not have a substantive role in
negotiations of the implementation of the March, 2018 approach, other than to agree to fund the
effort and to make the project site accessible, Powertech does note that there are substantive legal
issues associated with the remainder of this proceeding, including those identified by the Tribe in
past pleadings, and including but not limited to, whether NRC Staff must supplement the Final
Environmental Impact Statement (FSEIS) for the Dewey-Burdock project and the compliance
with 40 CFR € 1502.22 regarding the unavailability of information. This factor alone has led
Powertech to request clarification from the Board on its scheduling order.

This Motion is not intended as a formal motion by Powertech for leave to file a reply
brief on July 16, 2019, but rather is intended to request clarification of the Board’s intent when
issuing the scheduling order. Should the Board determine that it did not envision that Powertech
would be entitled to file a reply brief on July 16, 2019, with NRC Staff, Powertech will consult
with all parties regarding a future motion for leave to file such a brief if it deems it appropriate
per applicable NRC regulations.

Pursuant to 10 CFR § 2.323, Powertech has consulted all parties on this Request. The
Tribe has opposed this Request on the grounds that Powertech should have filed this Request by
May 10, 2019, and that Powertech has no role in the pleadings associated with this proceeding.

As stated above, Powertech admits it had no role in the actual negotiations regarding the March,



2018, approach, but that it does have a role in the legal aspects of a Board determination on the
currently outstanding Contention 1A. However, as stated above, Powertech is not requesting
leave to file a reply brief, but rather is seeking clarification of the Board’s intent in

its scheduling order. Even if Powertech were seeking leave to file, it would not affect any filing
dates nor would it seek to change any such dates. Consolidated Intervenors also oppose this

Request. NRC Staff does not oppose this Request.

Respectfully Submitted,

/Executed (electronically) by and in
accord with 10 C.F.R. § 2.304(d)/
Christopher S. Pugsley, Esq.

Anthony J. Thompson, Esq.
Christopher S. Pugsley, Esq.
Dated: May 15,2019 Thompson & Pugsley, PLLC
1225 19' Street, NW
Suite 300
Washington, DC 20036
COUNSEL TO POWERTECH (USA) INC.
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CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing “LICENSEE POWERTECH (USA) INC.
REQUEST FOR CLARIFICATION OF BOARD SCHEDULING ORDER?” in the above
captioned proceeding have been served via the Electronic Information Exchange (EIE) this 15%
day of May 2019, which to the best of my knowledge resulted in transmittal of the foregoing
to those on the EIE Service List for the above captioned proceeding.

Dated: May 15,2019
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