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KATIE SWEENEY  
General Counsel 
 
 
May 3, 2019  
 
 
Secretary, U.S. Nuclear Regulatory Commission 
Washington, DC 20555–0001 
ATTN: Rulemakings and Adjudications Staff. 
 
Dear Sir/Madam: 
 
The National Mining Association (NMA) appreciates the opportunity to provide these 
observations in response to the U.S. Nuclear Regulatory Commission’s (NRC or the 
Commission) request for comment (RFC) on whether the NRC should resume 
rulemaking to amend its regulations governing the domestic licensing of source material 
by codifying general requirements to address groundwater protection at uranium in situ 
recovery (ISR) facilities. 84 Fed. Reg. 574 (Jan. 31, 2019).  Since the time ISR became 
the primary method of uranium production in the U.S., NMA has engaged with NRC to 
refine the uranium recovery regulatory program to facilitate certainty and eliminate 
dual/overlapping jurisdiction over ISR operations, especially with respect to groundwater 
restoration.  Contingent upon finding a non-industry source of funding, NMA is 
supportive of a narrowly tailored risk-informed rulemaking that meets those goals. 
Funding of the rulemaking is critical as the costs to current uranium licensees would be 
prohibitive given the current price of uranium and the financial condition of the industry 
generally.   
 
NMA believes the rulemaking will complement the ongoing efforts between NRC and 
the U.S. Environmental Protection Agency (EPA) to develop a memorandum of 
understanding (MOU) confirming EPA's authority to set generally applicable health and 
environmental protection standards for uranium recovery activities and NRC's authority 
to implement those standards. The MOU is an important first step to clarify and resolve 
any remaining jurisdictional issues.  A targeted rulemaking that provides all interested 
stakeholders a better understanding of the application of NRC’s program to ISR facilities 
would provide additional durability to the MOU.   
 
NMA represents producers of most of America's coal, metals, industrial and agricultural 
minerals; manufacturers of mining and mineral processing machinery and supplies; 
transporters; financial and engineering firms; and other businesses related to coal and 
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hardrock mining. These comments are submitted on behalf of NMA member companies 
who are current or prospective NRC (or Agreement State) ISR licensees.   
 

1. History of Rulemaking Efforts to Better Tailor Regulations to ISR Facilities 
 
As the RFC notes, NRC currently regulates ISR operations through application of 
regulations that primarily focus on conventional uranium mills and site-specific license 
conditions. The regulatory program for uranium milling activities was developed and 
began to mature throughout the 1980s.  At the same time, however, the uranium 
recovery industry began to experience a fundamental shift away from conventional 
mining and milling.  As the industry evolved, ISR operations grew from a small fraction 
of domestic production to the primary source of production.   
 

A. Late 1990s – Early 2000s 
 

With that evolution came regulatory growing pains and, in the late 1990s, NRC 
undertook a review of its uranium recovery regulations to determine ways of 
implementing a more consistent and effective program, which spurred the first precursor 
of the RFC.  At that time, NRC considered development of a new Code of Federal 
Regulation section (10 CFR Part 41) in part to better tailor the regulations to ISR 
operations. When NMA presented its views on Part 41 at a NRC scoping hearing in 
1998, NMA expressed concerns about NRC developing new prescriptive regulations for 
the uranium recovery industry.  At that same time, however, NMA noted that a Part 41 
could have a positive impact if it were risk-based, built upon what works within the 
existing framework, maintained what is relevant and appropriate from Part 40 and 
modified or eliminated provisions that are inadequate or irrelevant.  The same holds true 
today: an ISR-specific rulemaking presents both risks and opportunities.  Ultimately, the 
rulemaking under consideration in the late 1990s and early 2000s did not move forward 
as the Commission, with urging of NMA, determined that the cost of the rulemaking for 
the uranium licensees would be prohibitive given the price of uranium at that time.  
 

B. 2006-2010 
 
In 2006, with a significant increase in the price of uranium and the likelihood of new ISR 
licensees, NRC again considered the need for a rulemaking to better address ISR 
operations.  A unanimous Commission directed NRC staff to pursue amendments and 
revisions to 10 CFR Part 40, Appendix A so that appropriate regulatory requirements 
minimizing or eliminating dual or overlapping jurisdiction can be made applicable to ISR 
uranium facilities.  While the rulemaking was ongoing, the Commission      
instructed staff to pursue completion of a Memorandum of Understanding with 
interested states, through which NRC would agree to exercise enforcement discretion to 
permit current ISR uranium recovery licensees to meet state standards until license 
amendments revising appropriate license conditions for groundwater restoration can be 
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prepared, submitted, and approved.1  NMA was supportive of these efforts as a means 
to achieve regulatory certainty and eliminate dual jurisdiction over ISR operations, 
especially as the Commission addressed NMA’s concerns regarding the cost of the 
rulemaking. The Commission directed NRC staff to plan on recovering the costs through 
a surcharge to all NRC licensees as opposed to directly charging the then five existing 
uranium recovery facilities.   
 
In the years that followed, NRC staff worked to achieve the Commission’s objectives 
through development of a rulemaking plan and meetings with the states of Wyoming 
and Nebraska to develop an MOU. NRC also met with EPA during this timeframe and it 
became apparent that EPA had significant concerns with the rulemaking as it was 
currently proposed by NRC staff related to NRC’s characterization of EPA’s jurisdiction, 
as well as NRC statements about “generally applicable” restoration standards.  
Ultimately, as the RFC recounts, in 2010, EPA informed NRC that it would undertake its 
own rulemaking effort to issue the generally applicable standards for ISR facilities. As 
such, NRC deferred its ongoing ISR rulemaking effort, prior to the publication of a 
proposed rule, in anticipation of the need to conform its implementing regulations to the 
generally applicable standards to be issued by the EPA. 
 
II. EPA Part 192 Rulemaking Initiative  
 
While EPA announced its intent in 2010, the agency did not formally propose its “Health 
and Environmental Protection Standards for Uranium and Thorium Mill Tailings” until 
2015.  Unlike NRC’s rulemaking initiatives, EPA’s proposal was not focused on 
addressing dual jurisdiction or ISR regulatory program efficiencies.  Rather, it was a 
regulatory overreach that trampled on NRC’s jurisdiction and that of the Agreement or 
UIC states.  NMA submitted extensive comments on the 2015 proposal that 
demonstrated that EPA does not have the statutory authority to regulate ISR facilities in 
the manner proposed and that regardless, the rule is simply unnecessary since any 
potential risks to sources of drinking water are already adequately addressed by federal 
and state agencies.2   

In the face of industry, state and congressional opposition (as well as NRC concerns), 
during the review process conducted by the Office of Management and Budget (OMB), 
EPA withdrew the 2015 version of the rule.  However, nearly simultaneously, the 
agency announced it was proposing a new version that was published in the Federal 
Register on Jan. 19, 2017.  Unfortunately, as explained in detail in NMA’s comments, 
any changes EPA made to the rule were superficial and did not cure its fundamental 
and fatal flaws.3  In many respects, NMA’s comments reflected the NRC’s jurisdictional 
and technical concerns as expressed in its 2017 comments. Specifically, NMA agreed 

                                                      
1 See March 24, 2006 STAFF REQUIREMENTS - COMJSM-06-0001 – REGULATION OF GROUNDWATER PROTECTION 
AT IN SITU LEACH URANIUM EXTRACTION FACILITIES 
2 Available in the rulemaking docket, EPA-HQ-OAR-2012-0788-0172.  
3 Id. 
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with concerns raised by NRC staff that the "proposed rule relies on arguments that are 
not fully supported, encroaches upon NRC's jurisdiction and includes requirements that 
are not technically feasible or are unreasonably burdensome on both NRC and 
Agreement State licensees without providing any equivalent benefit.”4   
 
Based on the significant concerns raised in comments on the proposal, EPA concluded 
that it had serious questions concerning whether it had the legal authority under 
UMTRCA to issue the regulations as proposed in 2017.  Additionally, EPA determined 
that the existing regulatory framework was sufficient to ensure the protection of public 
health and the environment at existing ISR facilities.  As a result, EPA withdrew the 
2017 proposal on October 30, 2018.  
 
NMA was pleased with EPA’s decision not to move forward with its regulations but our 
participation in that effort revealed that there are many misapprehensions from the 
public and other agencies including EPA regarding NRC groundwater protections for 
ISR facilities.  Some of these misperceptions stem directly from the fact that NRC 
currently regulates ISR operations through application of regulations that primarily focus 
on conventional uranium mills and site-specific license conditions.  Those experienced 
with the existing regulations and license conditions, such as NRC, state regulators and 
ISR licensees understand the comprehensive nature of NRC’s regulations.  The lack of 
understanding by other stakeholders leads to perceptions that there are gaps in NRC’s 
coverage, even when they may be aware of other agencies’ roles in regulating ISR 
facilities.  This lack of understanding creates vulnerabilities for both NRC and its 
licensees. It is in this context that NMA believes a narrowly tailored, risk-informed, 
performance-based rulemaking may be appropriate.  
 
III. Importance of Risk-Informed Approach to Potential Rulemaking 
 
NRC has long pursued risk-informed regulations and NMA has strongly supported such 
efforts over the last two decades.  In fact, the AEA mandates consideration of risk for 
management of byproduct material such as is produced by uranium recover facilities.  
Specifically, Section 84(a)(1) of the Act states management of 11e.(2) byproduct 
material, and by implication, uranium recovery operations, is to be carried out in such a  
manner as the Commission deems appropriate to protect the public health and safety 
and the environment from radiological and non-radiological hazards associated with the 
processing and with the possession and transfer of such material taking into account 
the risk to the public health, safety, and the environment, with due consideration of 
the economic costs and such other factors as the Commission determines to be 
appropriate. 
 
Risk-informed performance-based regulation is good public policy as it promotes 
efficient use of already limited agency, licensee and other stakeholder resources.  
Because it requires a focus on higher-risk AEA licensed activities, a risk-informed 
                                                      
4 NRC Staff July 18, 2017 comments at 1. 
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performance-based approach results in a more efficient and effective regulatory 
program that optimizes protections of public health, safety and the environment.  
 
Additionally, risk-informed, performance-based regulatory oversight approaches are well 
suited to the low risk nature of uranium recovery activities.  If risk-informed, 
performance-based regulation is appropriate for licensed nuclear reactors, which pose 
the highest potential risk to public health, safety, and the environment in the nuclear fuel 
cycle, it is even more appropriate for the licensed fuel cycle facilities posing the lowest 
potential risks (i.e., conventional and ISR facilities).  As explained in NUREG/CR-6733: 
 

Regulatory programs that are RIPB [risk-informed, performance-based] 
consider, among other factors, the degree of risk associated with specific 
operations in defining the nature of the applicable regulatory requirements. 
In general, operations that pose a high risk to public health and safety or 
the environment would be subject to more stringent regulatory 
requirements. Conversely, those operations that pose a low risk to public 
health and safety or the environment would be regulated less stringently. 
Risk considerations may also help determine which aspects of a facility 
should be regulated. RIPB regulatory programs typically identify 
performance measures as the basis for regulatory requirements. 
 

The Commission itself has acknowledged the low risk nature of ISR facilities in 
NUREG-1910, the Generic Environmental Impact Statement for In Situ Uranium 
Milling Facilities.  This programmatic assessment of ISR operations provides, in 
significant detail, an analysis of the potential impacts/risks associated with ISR 
facilities and concludes most are considered small.   
 
Conclusion  
 
NMA appreciates the opportunity to submit these comments and would support a 
narrow rule to shore up vulnerabilities that have been created by lack of specificity 
within NRC regulations for groundwater protection at ISR facilities. NMA is in the 
process of reviewing the existing regulations at 10 CFR Part 40 and Criteria at Appendix 
A in order to provide specific recommendations for revisions and/or additions to 
harmonize, update, and/or clarify these regulations and Criteria.  The intent of NMA’s 
efforts will not be to make sweeping changes to the regulations but to codify language 
that represents how ISR facilities are currently regulated in practice, through license 
conditions, guidance and commission decisions.  We will provide this information to 
NRC at an appropriate future date but are confident that we will be recommending edits 
to:  various definitions in 10 CFR 40.4; the introduction sections of Appendix A to clarify 
application of Appendix A to ISR facilities; add language specifically related to 
groundwater restoration requirements at ISR facilities (including availability of alternate 
concentration limits);  clarify the application of the timeliness in decommissioning rule to 
ISR wellfields; and to clarify the application of the restoration action plan requirements 
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to ISR. As mentioned above, however, existing ISR licensees are not in a financial 
position to fund the cost of a rulemaking.  NMA hopes the Commission can find an 
alternate way to fund this rulemaking effort.  We look forward to engaging with the NRC 
staff and Commission if this effort moves forward.  If you have any questions regarding 
these comments, please contact me at (202)463-2627 or ksweeney@nma.org. 
 
Sincerely,   
 

 
Katie Sweeney 

mailto:ksweeney@nma.org
mailto:ksweeney@nma.org
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