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THE NAVAJO NATION 
JONATHAN NEZ I PRESIDENT MYRON LIZER I VICE PRESIDENT 

May 3, 2019 

Annette Vietti-Cook, Secretary 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555-0001 
ATTN: Rulemakings and Adjudications Staff 

Submitted via Federal Rulemaking Website at www.regulations.gov 

Re: Navajo Nation Environmental Protection Agency Comments on Ground 
Water Protection at Uranium In Situ Recovery Facilities Docket ID NRC-
2008-0421 

Dear Ms. Vietti-Cook: 

The Navajo Nation Environmental Protection Agency ("NNEPA") appreciates the 
opportunity to comment on the Nuclear Regulatory Commission's ("NRC") decision on whether 
to promulgate regulations for the operation of Uranium In Situ Recovery facilities ("ISRs"). 

NNEPA, the Navajo Nation and its citizens continue to grapple with the environmental 
degradation caused by decades of uranium mining in and near the Navajo Nation and the resultant 
impact on human health and the environment. For example, in 2008, 29 unregulated water sources 
with elevated levels of uranium and other radionuclides were identified within the Navajo Nation, 
where many homes do not have piped water and instead rely on livestock wells, spring sources 
and hauling water points. The Indian Health Service estimated that the cost of providing safe water 
to the thousands of homes not serviced by existing water infrastructure would be approximately 
$192 million.1 This is just one example of the daunting long-term problems related to uranium 
extraction the Navajo Nation can expect face for the foreseeable future-despite the fact that the 
last uranium mine on the Navajo Nation closed in 1986---over 30 years ago. Exposure to elevated 

1 See, e.g., Federal Actions to Address Impacts of Uranium Contamination in the Navajo Nation: 
Five-Year Plan Summary Report (2013) : https://www.epa .gov/sites/production/files/2016-
07/documents/navajouraniumreport2013.pdf 



levels of uranium can impact autoimmune functions, reproductive functions, and cause high blood 
pressure, as well as causing a variety of cancers. 2 

The Navajo Nation has noted with concern the recent increased interest in uranium mining, 
including in Church Rock and Crownpoint, New Mexico, which are areas that would directly 
impact the Navajo Nation. The groundwater near Church Rock already is contaminated from past 
uranium mining activities. The Navajo Nation 's concern stems from the federal government's 
failure to adequately address environmental and public health issues caused by past and current 
uranium mining activities, both within the Navajo Nation and elsewhere. Because ISRs employ a 
method of mining that did not exist when the uranium mining regulations were initially 
promulgated, and because this method is now the dominant method of uranium mining (80 Fed. 
Reg. 4156 (January 26, 2015)), NNEPA strongly encourages NRC to proceed with a rulemaking 
specific to ISRs to ensure current and future uranium mining operations are adequately regulated 
and impacted areas are restored to pre-mining conditions. 

NRC requested comments on the following questions: 

1. Should NRC amend current uranium milling regulations in Appendix A to 10 CFR 
Part 40 to add !SR-specific requirements? 

2. Identify issues that should be addressed to protect groundwater at ISR facilities, in 
either this rulemaking or through the development of guidance documents. 

3. Identify issues that should be addressed to enhance public or occupational safety at 
ISR facilities, in either this rulemaking or through the development of guidance 
documents. 

4. Please identify any issues that should be addressed to establish a relatively uniform 
set of requirements for JSR facilities nationwide (in both agreement states and non-
agreement states). 

We address each issue in tum. 

1. Should NRC amend current uranium milling regulations in Appendix A to 10 CFR 
Part 40 to add ISR-specific requirements? 

NRC stated in 2006 that its "failure to promulgate specific regulations for ISRs has resulted 
in an inconsistent and ineffective regulatory program." See 84 Fed. Reg. 574, 576 (January 31, 
2019). Nevertheless, this rulemaking has been held in abeyance since 2010. Id. EPA twice 
submitted proposed rules on ISRs- in 2015 (80 Fed. Reg. 4156) and 2017 (82 Fed. Reg. 7400, 
(January 19, 2017)); the second proposed rule superseded the first and was later withdrawn. 83 
Fed. Reg. 54543 (October 30, 2018). NRC commented in 2017that EPA' s proposed rule exceeded 
its authority under the Uranium Mill Tailings Radiation Control Act ("UMTRCA"), and 
encroached upon NRC' s jurisdiction. See generally U.S. Nuclear Regulatory Commission Staffs 

2 See EPA publication Your Health: Uranium and Radiation on the Navajo Nation: 
https://www .epa.gov/sites/production/files/2016-
06/documents/atsdr uranium and radiation health dee 2014.pdf 
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Comments on the U.S. Environmental Protection Agency's Proposed Rulemaking for 40 CFR Part 
192, 82 FR 7400, ADAMS Accession No. ML17173A638 (July 18, 2017) ("2017 comments"). 

EPA disagreed with NRC' s position that it was acting outside the scope of its authority and 
stated that its draft regulations proposed application of "the same requirements to all ISR facilities 
and would establish general requirements to (1) meet constituent concentration standards and 
demonstrate groundwater conditions are stable with 95 percent confidence; (2) conduct 
monitoring; and (3) develop and implement a corrective action program." 82 Fed. Reg. 7418; 80 
Fed. Reg. 4156. Development of these generally applicable standards would seem to, at least in 
principle, address the concern voiced in 2006 by NRC. To date, however, NRC has not seen fit to 
promulgate specific regulations for ISRs even though most U.S. uranium production comes from 
in situ leach ("ISL") mining.3 In its 2017 comments, NRC did not address how the inconsistencies 
or ineffectiveness of its current scheme have been resolved, but stated that application of the 10 
CFR Part 40 Appendix A regulations and guidance, together with regulations developed by 
Agreement States, are "adequate" to protect public safety and the environment from dangers posed 
by ISR facilities. 2017 comments, pp. 1-2. 

In its Agreement State Program Policy Statement, NRC touts its five "Principles of Good 
Regulation:" independence, openness, efficiency, clarity and reliability. 82 Fed. Reg. 48535, 
48536 (October 18, 2017). NRC states that these principles should be incorporated into the fabric 
of the National Materials Program - the broad collective effort within which both the NRC and 
the Agreement States function in carrying out their respective regulatory programs. Id. NNEP A 
believes these principles are particularly important in Indian Country, where we often confront 
multiple regulatory schemes and agencies that can cause loopholes or inconsistencies. NNEP A 
considers environmental impacts to tribal resources, and most especially groundwater, very 
carefully with a long-term view of how our activities today will affect future generations. 
Accordingly, NNEP A strongly encourages NRC to apply its Principles of Good Regulation and 
engage in a substantive, evidence-based consideration oflong-term impacts as it develops the ISR-
specific regulations that are necessary to provide efficiency, clarity and reliability to the practice 
of ISL mining. 

Efforts to revive uranium mining in the U.S. will continue to be of concern to the Navajo 
Nation for the foreseeable future, particularly if there is instability in the global uranium market or 
an increase in domestic nuclear energy production;4 or if the U.S. imposes tariffs or other 

3 See A Baseline Risk-Informed, Performance-Based Approach for In Situ Leach Uranium 
Extraction Licensees, NUREG/CR-6733, 1-1 (September 200 I) ("ISL License Guidance"); see 
also World Nuclear Association website (updated October 2017): http://www.world-
n uc I ear. org/ information-Ii brary/nuc I ear-fu el-cycl e/mining-o f-u ranium/in-si tu-I each-mining-of-
urani um. aspx; see also EPA website on Class III Underground Injection Control ("UIC") wells: 
https://www.epa.gov/uic/ class-iii-injection-wel ls-solution-mining. 

4 https: //www.forbes.com/si tes/thomasduesterberg/2 0 I 9/03/2 5/ opponents-of-section-23 2-reli ef-
for-uranium-mining-relief-have-unconvincing-case/#65760b433 f8d 
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restrictions on uranium imports. 5 The current regulations at 10 CFR Part 40, Appendix A were 
not developed to address ISRs. As both the NRC and EPA have recognized, the lack of consistent 
regulations for these facilities is inappropriate and should be remedied with rulemaking specific to 
the ISR facility processes. 6 There has been ample time since 2006 for NRC to have developed 
these regulations. NRC's delay in promulgating JSR-specific regulations is inexcusable and short-
sighted. NRC should act quickly to promulgate these regulations to ensure requirements for ISRs 
are being implemented safely, consistently and with transparency nationwide. 

2. Identify issues that should be addressed to protect groundwater at ISR facilities, in 
either this rulemaking or through the development of guidance documents. 

ISL mining requires injection of a leaching solution (lixivant) into a mineral-bearing 
aquifer and causes substantial degradation of the water quality within the aquifer or portion of the 
aquifer that is being used (the "production.zone"). ISL mining thus cannot occur without polluting 
the aquifer, and, as discussed below, the impacts to groundwater in the production zone often are 
irreversible. Accordingly, EPA must first exempt the aquifer or portion of the aquifer being used 
for ISL mining from the Safe Drinking Water Act ("SOWA") pursuant to 40 CFR § 144.7. Such 
an exemption must be based upon a determination by EPA that the aquifer is not a current or future 
source of drinking water, per 40 CFR § 146.4. Accordingly, aquifer exemptions may be issued 
only for those aquifers too remote, contaminated or deep to supply affordable drinking water. Id. 
Further, there is no way to reverse an aquifer exemption, so an aquifer exemption from the SOW A 
is permanent. 

We note that multiple comments on EPA' s proposed rules, both in 2015 and 2017, 
indicated that exemptions routinely are granted for water "not reasonably expected" to be used for 
drinking. EPA acknowledged in the preamble to its 2017 iteration of the proposed rule that 
groundwater is a scarce resource that is under increasing pressure, particularly in the arid West 
where groundwater has multiple uses, including for livestock production, crop irrigation, wildlife 

5 The Department of Commerce initiated a Trade Expansion Act Section 232 investigation of 
uranium ore and products in 2018. See Notice of Request for Public Comments on Section 232 
National Security Investigation of Imports of Uranium, 83 Fed. Reg. 35204 (July 25, 2018). While 
the report has not been made public, on April 14, 2019 the report was submitted to the White 
House; if it includes an affirmative determination that uranium imports constitute a threat to 
national security, the President may increase tariffs on uranium imports or impose "Buy 
American" restrictions upon government uranium purchases. See Fefer, Rachel F., et. al, Section 
232 Investigations: Overview and Issues for Congress (CRS Report No. 45249) retrieved from 
Congressional Research Service website: https://fas.org/sgp/crs/misc/R45249.pdf. 

6 E.g., "NRC licenses for ISL facilities have established the requirements necessary to protect 
public health and safety and the environment through the imposition of license conditions. 
Widespread use of license conditions is not an optimum regulatory framework. Since these 
license conditions are subject to rejection or modification through legal challenge, they add 
substantial uncertainty and economic and operational risk to ISL operations. Ensuring 
consistency of requirements for all licensees is also difficult with widespread use of license 
conditions." ISL License Guidance, p. 1-1 ( emphasis added). 

4 



support, and human consumption. 82 Fed. Reg. at 7403. EPA also acknowledged that such 
resources, and their preservation, becomes ever more important as depletion and pollution impact 
more and more aquifers. Id. Although the aquifers in the vicinity of ISR operations are currently 
providing little extractive value (because of their locations and, for some areas, the fact that 
groundwater quality is low), the value of these resources is likely to increase in the future. 80 Fed. 
Reg. at 4157. 

NNEP A understands that EPA, not NRC, is responsible for making exemption 
determinations under the SDW A. However, aquifer exemption under the SDW A does not relieve 
the licensee of the obligation to remediate environmental contamination resulting from activities 
regulated under UMTRCA by returning the aquifer or production zone to pre-operational 
conditions. EPA emphasized that its proposed rule did not require that licensees improve 
groundwater quality, but only that in the impacted area, applicable constituent concentration 
standards are met and remain stable, and that the impacted areas do not endanger adjacent aquifers. 
80 Fed. Reg. at 4157. Restoration of the exempt aquifer or production zone to baseline conditions 
is a requirement meant to ensure the public health and safety and protect the surrounding aquifers 
from degradation. Id.; 82 Fed. Reg. at 7413. 

Industry' s response to concerns about aquifer degradation is that groundwater in aquifers 
where ISL mining can occur is naturally unsuitable for beneficial uses. For example, the Uranium 
Producers of America commented that "water from aquifers hosting uranium ore bodies commonly 
contains elevated levels of radionuclides and redox sensitive metals that preclude its use as 
drinking water, inigation, livestock and industrial uses. For example, the radon concentration in 
these aquifers is commonly in the tens of thousands of picocuries per liter but the EPA recommends 
airborne exposure in the home be less than 4 picocuries per liter." Uranium Producers of America 
Comments, p. 9, October 13, 2017. In addition, NRC has taken the position that UMTRCA 
provides no express authority to preserve future uses of groundwater, and that the appropriate 
statutory vehicle for preservation of future groundwater use is the SDW A. According to NRC, 
UMTRCA cannot and never was intended to preserve drinking water. 2017 comments, pp. 8-18. 

In its Standard Review Plan for In Situ Leach Uranium Extraction License Applications 
Final Report ("Plan"), NUREG-1569 (June 2003), NRC noted that industry commenters stated 
that restoration of exempt aquifers or production zones to pre-operational conditions was 
unnecessary because the aquifers are not subject to SDW A requirements. Plan at pp. 6-7. NRC 
responded that restoration of the exempt aquifer to pre-operational levels will ensure protection of 
groundwater outside the exempt production zone, but also recognized that restoration to pre-
operational conditions may not be practicable or feasible due to geochemical changes in the 
production zone during operations. Id. at 7. In such situations, applicant-proposed secondary 
standards-alternative concentration limits, or ACLs-may be approved. Id. 

According to multiple comments on both EPA 's proposed 2015 and 2017 JSR rule, it is 
almost always the case that an applicant proposes, and the regulator accepts, ACLs instead of 
requiring restoration of pre-operation levels. Comments on EPA' s 2015 proposed rule state that 
no ISL mining project has ever successfully restored an aquifer. See Natural Resources Defense 
Council Comments on 40 CFR Part 192, Health and Environmental Protection Standards for 
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Uranium and Thorium Mill Tailings, Proposed Rule, 80 Fed. Reg. 4156, May 27, 2015 ("NRDC 
Comments"), pp. 16, 91. Accordingly, in exempting an aquifer or production zone from the 
SDW A, and in issuing permits for an ISR, EPA or the regulatory authority is acknow I edging that 
the aquifer will be degraded and will never be restored to background conditions, essentially 
leaving the aquifer where the ISL mining occurred as a waste site. 

In 2003, NRC stated that it considered promulgating regulations that would specifically 
address regulatory requirements for in situ leach uranium extraction facilities and that would 
formally incorporate risk-informed, performance-based regulatory philosophies, but decided 
against doing so based upon feedback from the uranium extraction industry and others, and taking 
into account the economic status of the uranium extraction industry. Plan, p. 3. NRC's stance 
over the years, including as expressed in its 2017 comments, indicates considerations related to 
cost to the industry, not environmental protection, may underlie its failure to promulgate ISR-
specific regulations. NNEPA acknowledges that the cost of aquifer restoration may be high. 
However, NRC should consider that the costs of permanent aquifer degradation and resultant 
health and environmental impacts also are high, and far-reaching. 

The Navajo Nation believes that allowing !SR-related aquifer degradation to occur in 
western states or in areas where the population is sparse is a practice that is short-sighted and fails 
to consider a future where such areas may become more populated or the groundwater may become 
either more easily accessible or more easily treatable due to improvements in technology. We 
believe that allowing an aquifer to be degraded just because it is not now able to be used for 
drinking water, or is not "reasonably expected" to be used for drinking water, represents flawed 
thinking that is contrary to the Navajo philosophy of protection, restoration and preservation of 
the environment. Currently, permits issued for specific ISL mining operations dictate constituent 
limits, but they do not reflect the scarcity of fresh water or consider that aquifers once or now 
unusable may be needed in the future and usable with new technology. 

EPA' s 2015 and 2017 proposed rules sought to provide clarity to the application of aquifer 
exemptions and the applicable restoration obligations. 80 Fed. Reg. at 4168; 82 Fed. Reg. at 7403. 
NRC's !SR-specific regulations also should aim to provide such clarity, and should specifically 
address the following: parameters for establishing the location and boundaries of an exempt 
aquifer, or section of an aquifer (which often have been unclear); the cost and environmental and 
public health impacts oflong-term degradation of aquifers of marginal quality in light of increasing 
scarcity and value of groundwater resources; long-term impacts of industry-wide failure to restore 
exempt aquifers to pre-mining baseline conditions; cost and availability of technology that may 
render formerly unusable groundwater usable in the foreseeable future; and minimization of use 
of AC Ls in favor of the required restoration of baseline conditions. If aquifer restoration is not or 
almost certainly will not be feasible, such determinations should be made prior to permit issuance. 

3. Identify issues that should be addressed to enhance public or occupational safety at 
ISR facilities, in either this rulemaking or through the development of guidance documents. 

As discussed in the previous section, allowing ACLs instead of requiring restoration to 
background conditions is the standard rather than the exception for IS Rs. In addition, EPA stated 
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that there is evidence that ACLs may be implemented with varying degrees of compliance and that 
relaxed restoration standards have been granted in Agreement States, including a situation where 
ACLs were identified and approved by the regulator before restoration efforts were initiated or 
completed. 80 Fed. Reg. at 4173. This example is illustrative of the uneven and inconsistent 
application of requirements, including cleanup requirements, which NRC cited in 2006. NRC 
should require the default to be restoration, as was contemplated but does not occur, and establish 
and require a consistent, vigorous and long-term review process prior to approval of ACLs that 
must be implemented uniformly by NRC and Agreement States. 

NRC's rule should seek to avoid imposing the burden of uranium mining cleanup on future 
generations-something the Navajo Nation continues to grapple with today. NRC, in its 2017 
comments, stated that it has found no evidence that any well outside of the exempt area has been 
impacted by ISRs. 2017 comments, p. 2. NRC did not address whether the exempt aquifers are 
typically returned to pre-activity baseline conditions, or the long-term health and safety impacts of 
sacrificing the exempt portion of the aquifer. Allowing marginal aquifers to become long-term 
sacrifice zones disregards the impact to future generations. 

In its proposed rule, EPA included specific requirements for pre-operational, operational, 
restoration, stability and long-term stability monitoring. The monitoring requirements focused on 
appropriate characterization of the background data and on ensuring that: (1) the post-operational 
groundwater is restored to that of the initial groundwater conditions and (2) the post-restoration 
groundwater conditions will remain stable after restoration. 80 Fed. Reg. at 4157. NNEPA urges 
NRC to establish similar monitoring requirements that will be uniformly implemented by the NRC 
and Agreement States. We address pre-operational, operational and post-operational monitoring 
issues below. 

A. Pre-operational 

Multiple comments on both the 2015 and 201 7 proposed rules raised concerns that the 
NRC and Agreement States allowed ISRs to establish background water quality after licensing and 
approval had occurred and the aquifer already had been impacted. We also note the inherent 
challenges in identifying baseline conditions in an aquifer that may have different constituent 
levels in different areas. NNEP A strongly believes that adequate characterization of background 
conditions prior to commencement of mining activities is of extreme importance. 

Allowing the background conditions to be characterized after numerous wells have been 
drilled does not show an accurate picture of pre-operational background levels because drilling the 
wells may alter the constituent levels due to mobilization or oxidation of ore. NRC needs to 
address this situation by creating specific pre-operational monitoring requirements. Further, if it 
is determined that constituent levels vary throughout the aquifer, NRC should require 
establishment of background levels for smaller portions of the aquifer inside the production zone. 
Monitoring the levels only in the portions of the aquifer where ore is present and defaulting to high 
background levels for an entire aquifer results in establishment of background conditions that are 
inaccurate and show higher-than-actual levels of constituents (also discussed in the following 
section, below). Defaulting to artificially high levels of constituents ensures that restoration of 
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background conditions will not be achieved, especially since the establishment of ACLs is so 
likely. Finally, if baseline conditions are not appropriately established, it will be impossible to 
know whether there has been no contamination, or whether the contamination beyond the 
exclusion zone simply has not been detected. 

B. Operational 

During operations, wells established around the perimeter of the production zone are 
monitored to detect any excursions, or movement of fluid containing lixivent or byproduct 
materials from the production zone to the surrounding, non-exempt aquifers. Industry commenters 
and the NRC have taken the position that excursions are merely an early warning signal, not 
evidence that there have been impacts to aquifers outside the production zone. Uranium Producers 
of America comments, p. 9. NRC stated in its 2017 comments that it has never identified any 
instances of contamination moving past the exempt aquifer area, and that the impacts to exempted 
aquifers do not therefore pose a threat to human health or the environment. 2017 comments, pp. 
3-5. Uranium, however, is not one of the constituents used to determine whether an excursion has 
occurred, even though the lixivent is designed specifically to mobilize uranium. NRC should 
clarify when an excursion occurs (e.g. , at a specific monitoring well or point of compliance) and 
also which constituents are used to determine when an excursion occurs. Both of these parameters 
should be established and implemented uniformly. Id. at 4-6; see also NRDC comments, pp. 24-
26 (discussing that uranium is not used as an excursion parameter). 

NRC also must establish standards for appropriate review of hydrogeology so that 
applicants definitively show that there will be no migration of contaminants outside of the 
exempted aquifer and that the aquifer is truly confined. As NRC recognizes, this is difficult to do 
in the context of vertical migration of constituents from shallow to deep aquifers due to the 
operators ' desire to minimize the number of wells and the difficulty of monitoring deep aquifers. 
ISL License Guidance, p. 4-36. Over-reliance on modeling should be avoided-modeling must 
be backed up with sufficient baseline sampling and monitoring. 

C. Post operational 

EPA has recognized that it is necessary to take a longer view of groundwater protection 
than taken in the past. Currently, monitoring groundwater conditions after restoration is typically 
conducted for a short period of time (EPA assumes 6 months for cost estimate purposes), which 
may not be long enough to detect instability in groundwater conditions. EPA' s 2015 proposed 
rule required a 30-year long term stability monitoring period, which may be shortened if 
geochemical modeling demonstrates that conditions in the restored wellfield will remain stable 
over time. 80 Fed. Reg. at 4157. In its 2017 proposed rule, EPA retracted the proposed 30-year 
monitoring period and replaced it with a two-pronged approach requiring three consecutive years 
of monitoring data showing no statistically significant increasing trend exceeding the constituent 
concentration standard for each applicable constituent at the 95 percent confidence level and a 
demonstration via geochemical modeling and other analysis that demonstrates constituent 
concentrations within the production zone will be met in the future. 82 Fed. Reg. at 7415. 
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In response to the proposed monitoring term increases, NRC commented that the 95 
percent confidence level encroached upon NRC's authority as a regulatory agency. 2017 
comments, p. 18. In addition, NRC objected to the application of a 95 percent confidence level as 
it may require monitoring time frames substantially longer than three years, thus increasing the 
cost of the rule. Id. at 21. "Moreover," the NRC added, "it may be possible that stability is never 
demonstrated, leading to regulatory stalemate and the inability to terminate the license." Id. 
However, NRC offered no solutions or alternatives to EPA' s proposal to ensure long-term stability 
of the contaminated aquifer. 

NNEP A encourages NRC to establish long-term post-operational monitoring requirements 
to ensure water will not flow out of the zone of influence over time and whether initial assumptions 
about whether pollutants will stay within the finite exempted area are correct, particularly in areas 
where hydraulic fracturing will add to the geologic instability. NNEPA is aware that uranium 
contamination can migrate slowly through groundwater for decades, as has already been confirmed 
in the Church Rock area. Uranium contamination migrating from old tailings piles throughout the 
Navajo Nation continues to leach radioactive contamination to the groundwater today. 
Accordingly, NNEPA believes it is highly unlikely that short-term monitoring accurately 
determines whether or not uranium and other contaminants will leach out of the exempted aquifer 
over time. 

Finally, once an aquifer has been exempted, no regulatory agencies or operators are 
required to notify the public or private well drillers of the presence of or dangers associated with 
accessing an exempted aquifer. No institutional controls are required for exempt aquifers. The 
Navajo Nation's experience showing that, in 2008, its citizens were using wells contaminated from 
uranium mining that occurred decades prior illustrates that institutional controls should be required 
for aquifers that have been exempted from the protections of the SDW A, particularly if those 
aquifers are heavily contaminated. 

4. Please identify any issues that should be addressed to establish a relatively uniform 
set of requirements for JSR facilities nationwide (in both agreement states and non-
agreement states). 

The previous sections discuss several parameters that should be considered in establishing 
uniform monitoring programs to be conducted during the pre-operational, operational, restoration, 
stability and long-term stability phases of ISL mining. NNEPA suggests NRC develop uniform 
protocols for each. In addition, NRC should adopt uniform standards for construction and location 
of the monitoring wells themselves. No protocol exists for the number and kind of monitoring 
wells necessary to establish baseline conditions. Currently, background levels of constituents are 
only developed for the part of the aquifer within the ore zone, which results in uneven and 
inconsistent characterization and establishment of background levels that are not representative of 
the entire aquifer and makes establishment of realistic restoration goals for a wellfield difficult. 
Characterization of the entire aquifer or portion of an aquifer should be required and regulations 
for establishing smaller background or restoration areas should be developed. 
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Previous comments also raised concerns about acceptable methods for conducting 
mechanical integrity tests on injection wells. NRC responded that applicants may take approaches 
to demonstrating compliance that are different from the acceptance criteria in the standard review 
plan so long as the staff can make the requisite decisions concerning environmental acceptability 
and compliance with applicable regulations. 2017 comments, pp. 5-6. NRC should establish 
protocols to avoid inconsistently applied standards site-to-site and state-to-state. In addition, NRC 
should require boreholes to be located and filled instead of merely abandoned to prevent ongoing 
oxidation and migration of constituents. 

Also as discussed above, there has been inconsistency with regard to detecting excursions; 
we suggest that NRC develop consistent parameters for excursions and make an evidence-based 
determination as to whether uranium (or any other specific constituent) should be used as an 
excursion parameter. 

Finally, EPA proposed that, for the 13 constituents for which groundwater protection 
standards must be met, the most stringent requirements of the SOWA, UMTRCA or the Resource 
Conservation and Recovery Act would apply. The 13 constituents are arsenic, barium, cadmium, 
chromium, lead, mercury, selenium, silver, nitrate (as N), molybdenum, combined radium-226 and 
radium-228, uranium (total), and gross alpha-particle activity (excluding radon and uranium). 80 
Fed. Reg. at 4157. NRC did not object to the imposition of the standards; only to the long-term 
stability monitoring proposed. 2017 comments, p.11. As discussed in the previous section, 
NNEPA supports long-term stability monitoring for the 13 groundwater constituents. 

Thank you for the opportunity to comment on this important decision. If you have any 
questions, please contact Yolanda Barney at ybarney@navajopublicwater.org or (928) 871-7755. 

Sincerely, 

~Oliver Whaley, Executive Dir c or 
Navajo Nation Environmental rotection Agency 
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