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I. INTRODUCTION 

Pursuant to 10 C.F.R. § 2.309 and the Nuclear Regulatory Commission’s (“NRC” or the 

“Commission”) Federal Register notice published at 83 Fed. Reg. 19,304 (May 2, 2018), 

Petitioners Natural Resources Defense Council, Friends of the Earth, and Miami Waterkeeper 

(collectively, “Petitioners”) timely submitted on August 1, 2018 a Request for Hearing and 

Petition to Intervene in the above-captioned matter.1  In the Petition, Petitioners articulated five 

contentions addressing various deficiencies in the Environmental Report submitted by Florida 

Power & Light Company (“Applicant”) with its subsequent license renewal application for 

Turkey Point Nuclear Generating Station, Units 3 and 4 (“Turkey Point”).2  

On March 7, 2019, following full briefing and a hearing on the admissibility of each 

contention, the Atomic Safety and Licensing Board (“Board”) issued Memorandum and Order 

LBP-19-3 granting Petitioners’ hearing request.3  The Order determined that Petitioners had 

established standing and that two of Petitioners’ five contentions were admissible in part.4  On 

April 1, 2019, Applicant filed an appeal of the Order, to which Petitioners now respond.5  As 

explained below, Applicant’s arguments lack merit, and the Commission should deny the appeal, 

affirm the Board’s Order, and send the matter back to the Board for further proceedings.  

The Board did not clearly err or abuse its discretion by admitting in part Petitioners’ 

Contention 1-E (asserting that the Environmental Report violated the National Environmental 

                                                
1 Request for Hearing and Petition to Intervene Submitted by Friends of the Earth, Natural Resources Defense 

Council, and Miami Waterkeeper (Aug. 1, 2018) (ML18212A418) (“Petition”).   
2 Turkey Point Nuclear Power Plant, Units 3 and 4, Applicant’s Environmental Report Subsequent Operating 

License Renewal Stage (Jan. 2018) (ML18037A836) (“Environmental Report”).   
3 Fla. Power & Light Co. (Turkey Point Nuclear Generating Station Units 3 & 4), LBP-19-3, 89 N.R.C. __ (slip 

op.) (Mar. 7, 2019) (“Order”).  Neither NRC Staff nor FPL challenged Petitioners’ standing.   
4 See Order at 1, 42–54. Petitioners note that they reserve the right to appeal the decision regarding the 

admissibility of the contentions denied by the Board, consistent with NRC rules of practice.   
5 Florida Power & Light Company’s Appeal of LBP-19-3 (Apr. 1, 2019) (ML19091A302) (“Appeal”).  FPL does 

not challenge Petitioners’ standing before the Commission. 
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Policy Act (“NEPA”) and NRC implementing regulations by failing to consider all reasonable 

alternatives for reducing or avoiding harmful environmental effects).  The Board properly found 

(as the NRC Staff conceded) that replacing the existing cooling canal system with mechanical 

draft cooling towers is a reasonable alternative that would reduce or avoid the cooling canal 

system’s harmful environmental impacts, and that Applicant violated 10 C.F.R. § 51.45(c) by 

failing to consider such an alternative.  

Applicant appears to concede that a mechanical draft cooling towers alternative is 

“reasonable.”  Applicant asserts, however, that NEPA does not require Applicant to consider 

each “reasonable” alternative.  That argument is preposterous and contrary to regulations, 

caselaw, and the terms of NEPA itself.  As recognized in Robertson v. Methow Valley Citizens 

Council, each of those authorities require a NEPA environmental analysis to include a discussion 

of each reasonable alternative that would reduce adverse environmental effects of the proposed 

action.  The Environmental Report’s failure to consider the reasonable alternative of mechanical 

draft cooling towers violates 10 C.F.R. § 51.45(c).  Applicant has provided no basis for the 

Commission to reverse the Board’s ruling. 

The Board also did not err or abuse its discretion in admitting a portion of Contention    

5-E.  The Board agreed with Petitioners and the NRC Staff that Contention 5-E established a 

genuine issue of material fact that, contrary to the Environmental Report’s conclusions, Turkey 

Point is a source of elevated ammonia levels in freshwater wetlands surrounding the site and that 

the potential impacts of these releases during continued operation on threatened and endangered 

species should be analyzed.  Petitioners raised this Category 2 issue in their pleadings, supported 

it with evidence, and the Board correctly determined that further proceedings are warranted.  
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Applicant’s arguments fail to show any error in the Board’s decision.  The Commission should, 

therefore, defer to the Board’s findings and affirm the Order.  

II. STANDARD OF REVIEW 

“The Commission defers to a Board’s rulings on standing and contention admissibility in 

the absence of clear error or abuse of discretion.”6  Clear error and abuse of discretion are both 

“highly deferential” standards of review.7  Clear error exists only when “the reviewing court on 

the entire evidence is left with the definite and firm conviction that a mistake has been 

committed.”8  An adjudicatory body abuses its discretion only when “its decision provides no 

rational explanation, inexplicably departs from established policies, is devoid of any reasoning, 

or contains only summary or conclusory statements.”9     

III. THE BOARD’S DECISION TO ADMIT PETITIONERS’ CONTENTIONS 1-E 
AND 5-E IN PART IS CORRECT, NOT CLEARLY ERRONEOUS OR AN 
ABUSE OF DISCRETION. 

Applicant has failed to show that the Board has committed any clear error or abused its 

discretion in admitting in part Contentions 1-E and 5-E.  The NRC Staff declined to appeal the 

Board’s rulings on the admissibility of Petitioners’ contentions.  The Board’s Order should be 

upheld.     

A. The Board did not abuse its discretion in admitting in part Contention 1-E. 

The Board correctly found that Petitioners met all standards of admissibility for 

Contention 1-E.  Petitioners adequately demonstrated that the Environmental Report fails to 

                                                
6 Crow Butte Res., Inc. (License Renewal for In Situ Leach Facility, Crawford, Nebraska), CLI-09-9, 69 N.R.C. 

331, 336 (2009).   
7 See, e.g., Amergen Energy Co., LLC (License Renewal for Oyster Creek Nuclear Generating Station), CLI-06-24, 

64 N.R.C. 111, 121 (2006) (“substantial” deference to Board decisions); Hunter v. Hamilton Cnty. Bd. of Elections, 
635 F.3d 219, 233 (6th Cir. 2011); Thomas v. Allen, 607 F.3d 749, 752 (11th Cir. 2010).   

8 Anderson v. City of Bessemer City, N.C., 470 U.S. 564, 573 (1985) (internal quotation omitted).   
9 Infanzon v. Ashcroft, 386 F.3d 1359, 1362 (10th Cir. 2004) (internal quotation omitted). 
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comply with 10 C.F.R. §§ 51.45(c) because it does not include a complete analysis of 

alternatives, specifically the reasonable and feasible alternative of replacing the existing cooling 

canal system with mechanical draft cooling towers that can reduce or avoid the harmful 

environmental effects of the existing system.  Petitioners supported their contention with 

numerous applicable legal authorities.10  Accordingly, the Board correctly held that Petitioners 

met the standards for an admissible contention,11 and because Applicant cannot demonstrate the 

Board committed clear error or an abuse of discretion in making this decision, the Board’s Order 

must be upheld.  

1. NEPA and implementing regulations unambiguously require Applicant to 
consider all “reasonable” alternatives that would reduce or avoid environmental 
effects. 

10 C.F.R. §§ 51.45(c) and 51.71(d) require the Environmental Report and Draft 

Supplemental Environmental Impact Statement to include “alternatives available for reducing or 

avoiding adverse environmental effects.”12  The Board appropriately held that those provisions 

required consideration of a mechanical draft cooling towers alternative.13  All parties—even 

Applicant—agree an Environmental Report must discuss alternatives or mitigation measures that 

would reduce or avoid adverse environmental effects.14   

 Applicant, however, asserts that the Board incorrectly understood those regulations.  

According to Applicant, in order for Contention 1-E to be admissible, Petitioners must show 

                                                
10 Petition at 17-29.   
11 10 C.F.R. § 2.309(f)(l).   
12 10 C.F.R. §§ 51.45(c), 51.71(d).   
13 Order at 40.   
14 Petition at 16; Order at 40; Appeal at 9; NRC Staff’s Corrected Response to Petitions to Intervene and Requests 

for Hearing Filed by (1) [Petitioners], and (2) Southern Alliance for Clean Energy (Aug. 27, 2018) (“Staff Answer”) 
at 30; 10 C.F.R. §§ 51.45(c) and 51.71(d).   
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more than that the mechanical cooling towers alternative is “reasonable.”15  Applicant’s position, 

however, is directly contrary to NEPA itself, NRC and Council on Environmental Quality 

(“CEQ”) regulations, and innumerable cases which declare that NEPA requires each 

environmental analysis to “rigorously explore and objectively evaluate the projected 

environmental impacts of all reasonable alternatives for completing the proposed action.”16  

CEQ’s regulations implementing NEPA apply to all federal agencies, including the NRC.17   

Courts have repeatedly rejected the argument offered by Applicant that discussing each 

reasonable alternative would be too “expansive [an] interpretation” of NEPA.18  The Board’s 

Order is precisely in line with cases interpreting NEPA’s requirement to consider alternatives.  

Those cases require that each environmental analysis subject to NEPA include a discussion of 

every reasonable and feasible alternative, including alternatives to reduce environmental effects 

(commonly called mitigation alternatives).19   

“[T]he existence of a viable but unexamined alternative renders [a NEPA document] 

inadequate.”20  Petitioners demonstrated that cooling towers are a reasonable and feasible 

                                                
15 Appeal at 8 (attacking Petitioners’ “erroneous assumption that Applicant had a duty to consider an alternative 

preferred by [Petitioners], so long as [Petitioners] could demonstrate that such an alternative merely was 
‘reasonable’”).   

16 City of Alexandria, Va. v. Slater, 198 F.3d 862, 866 (D.C. Cir. 1999) (internal citations omitted) (emphasis 
added); see also Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 207 (D.C. Cir. 1991) (“No one disputes 
. . . that [a NEPA environmental analysis] must inquire into reasonable alternatives to the applicant's proposal.”); 
Theodore Roosevelt Conservation P'ship v. Salazar, 661 F.3d 66, 69 (D.C. Cir. 2011) (A NEPA environmental 
analysis “must ‘inform decisionmakers and the public of the reasonable alternatives which would avoid or minimize 
adverse impacts or enhance the quality of the human environment.’” (quoting 40 C.F.R. § 1502.1)); Citizens for 
Smart Growth v. Secretary of Dep’t of Transp., 669 F.3d 1522, 1212–13 (11th Cir. 2012) (NEPA requires 
consideration of all “reasonable alternatives”). 

17 Union Neighbors United, Inc. v. Jewell, 831 F.3d 564, 569 n.1 (D.C. Cir. 2016). 
18 Appeal at 11–12.   
19 See, e.g., Friends of Capital Crescent Trail v. Fed. Transit Admin., 877 F.3d 1051, 1063 (D.C. Cir. 2017); City 

of Grapevine v. Dep’t of Transp., 17 F.3d 1502, 1506 (D.C. Cir. 1994); Long Island Lighting Co. (Shoreham 
Nuclear Power Station, Unit 1), CLI-91-02, 33 N.R.C. 61 (Feb. 22, 1991); S. Nuclear Operating Co. (Early Site 
Permit for Vogtle Esp Site), LBP-09-7, 69 N.R.C. 613, 633 (June 22, 2009); Private Fuel Storage, L.L.C. (Indep. 
Spent Fuel Storage Installation), LBP-03-30, 58 N.R.C. 454, 463 (Dec. 31, 2003).  

20 Natural Res. Defense Council v. U.S. Forest Serv., 421 F.3d 797, 813 (9th Cir. 2005) (internal quotation marks 
omitted).   
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alternative that Applicant failed to examine.  Thus, the Board correctly admitted Contention 1-E 

as a contention of omission.  

2. Methow Valley and CEQ Guidance require consideration of reasonable 
alternatives that would reduce environmental effects of the proposed action. 

Applicant relies on Robertson v. Methow Valley Citizens Council21 in an attempt to 

demonstrate that it is not required to analyze all “reasonable” alternatives.22  Methow Valley, 

however, establishes precisely the opposite:  

The requirement that an [environmental analysis] contain a detailed discussion 
of possible mitigation measures flows both from the language of the Act and, 
more expressly, from CEQ’s implementing regulations.  Implicit in NEPA’s 
demand that an agency prepare a detailed statement on ‘any adverse 
environmental effects which cannot be avoided should the proposal be 
implemented,’ 42 U.S.C. § 4332(C)(ii), is an understanding that the 
[environmental analysis] will discuss the extent to which adverse effects can be 
avoided.  More generally, omission of a reasonably complete discussion of 
possible mitigation measures would undermine the ‘action-forcing’ function of 
NEPA.  Without such a discussion, neither the agency nor other interested groups 
and individuals can properly evaluate the severity of the adverse effects. . . . 
Recognizing the importance of such a discussion in guaranteeing that the agency 
has taken a ‘hard look’ at the environmental consequences of proposed federal 
action, CEQ regulations require that the agency discuss possible mitigation 
measures in defining the scope of the EIS, 40 CFR § 1508.25(b) (1987), in 
discussing alternatives to the proposed action, § 1502.14(f), and consequences 
of that action, § 1502.16(h), and in explaining its ultimate decision, § 
1505.2(c).23 

It is beyond dispute that NEPA, as interpreted by the Supreme Court in Methow Valley and other 

decisions, requires a discussion of “reasonable” alternatives that would reduce environmental 

effects.   

                                                
 
22 Appeal at 9-10 citing Methow Valley, 490 U.S. 332 (1989). 
23 490 U.S. at 351–52. 
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 Applicant is correct that CEQ Guidance requires an alternatives discussion to “cover the 

range of impacts of the proposal.”24  The CEQ Guidance expands upon this requirement and 

explains that “the measures must include such things as design alternatives that would decrease 

pollution emissions.”25  Thus, as defined by the CEQ Guidance, cooling towers are a reasonable  

design alternative that would decrease pollution as compared to continued reliance on cooling 

canals.   

Even if Petitioners had been required to show the alternatives discussion in the 

Environmental Review was not “reasonably complete” (as Applicant claims Methow Valley 

mandates26), Contention 1-E would still be admissible.  In their Petition, Petitioners argued that 

the Environmental Report’s discussion was not reasonably complete because it only addressed 

the obligation to discuss alternatives “in two short, conclusory paragraphs devoid of any 

substantive analysis” and failed to address the reasonable and feasible alternative of mechanical 

draft cooling towers.27   

3. Existing measures designed to mitigate environmental harms caused by the 
cooling canal system cannot satisfy Applicant’s obligation to consider alternatives 
for reducing environmental effects. 

Applicant faults the Board for not crediting the Environmental Report’s “thorough 

discussion of mitigation measures currently in place that covers the full range of impacts of the 

proposal.”28  But Applicant cannot satisfy its obligation to consider alternatives for reducing 

environmental effects by relying on existing mitigation measures.  NEPA requires agencies (and 

applicants) to weigh alternative measures to the proposed action that, if adopted, would reduce 

                                                
24 Appeal at 9 (citing Forty Most Asked Questions Concerning CEQ’s National Environmental Policy Act 

Regulations, 46 Fed. Reg. 18,026, 18,031 (Mar. 23, 1981) (“CEQ Guidance”).   
25 CEQ Guidance, 46 Fed. Reg. at 18,031.   
26 Appeal at 10. 
27 Petition at 17–18.   
28 Appeal at 11 (emphasis in original).   
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the future environmental consequences of the action.29  Mitigation measures currently in place 

are part of the proposal, not an alternative.  The measures Applicant cites are already included as 

part of its proposed action and baseline analysis used to calculate the level of impact expected 

from the proposed action – to extend Turkey Point’s operating licenses for an additional 20 

years.30  These plans, which are part of the proposed action, cannot then also be touted as 

alternatives to the proposed action that would mitigate the level of impacts they are already 

counted toward.  The term “alternative” means “offering or expressing a choice” and “something 

which can be chosen instead.”31   

Methow Valley did not (as Applicant asserts32) hold that discussion of existing mitigation 

measures can satisfy the obligation to address all reasonable alternatives for reducing 

environmental effects.  The Court in Methow Valley held that the agency need not actually 

“formulate[] and adopt[]” a “complete mitigation plan,” but the Court’s holding says nothing 

about whether the requirement to address alternatives to reduce environmental effects (the 

absence of which would “undermine” NEPA’s primary objective) can be satisfied through 

reliance on existing mitigation measures. 

The Environmental Report’s two brief, conclusory paragraphs discussing alternatives do 

not come close to fulfilling NEPA’s requirement to consider alternatives for reducing or 

eliminating environmental effects of the proposed action.33   

 

                                                
29 See Methow Valley, 490 U.S. at 352 (“CEQ regulations require that the agency discuss possible mitigation 

measures in defining the scope of the EIS, 40 C.F.R. § 1508.25(b) (1987), in discussing alternatives to the proposed 
action, § 1502.14(f), and consequences of that action, § 1502.16(h), and in explaining its ultimate decision, 
§ 1505.2(c).”). 

30 Environmental Report at 4-71 (relying on crocodile management plan to conclude small impacts).   
31 Merriam-Webster.com. Merriam-Webster, 2019 (emphasis added).   
32 Appeal at 9–10. 
33 Environmental Report at 7–39. 
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4. Applicant mischaracterizes the Board’s Order and Petitioners’ arguments. 

Petitioners asserted—and the NRC Staff and the Board agreed—that a mechanical draft 

cooling tower alternative is “reasonable” and therefore must be considered in the Environmental 

Report.  Applicant does not argue that a mechanical draft cooling towers alternative is not 

reasonable or feasible.34  Instead, in an effort to avoid complying with its duty to analyze 

alternatives to reduce environmental effects, Applicant resorts to mischaracterizing Petitioners’ 

position and the Board’s order.   

Applicant asserts, for example, that Petitioners improperly “demand[] the adoption of a 

preferred approach”—a demand that goes beyond the requirements of NEPA.35  Petitioners, 

however, make no such demand.  Petitioners seek only to force Applicant to comply with its duty 

to consider all reasonable alternatives.  Next, Applicant falsely asserts that Petitioners “did not 

argue” that the Environmental Report failed to consider a “‘reasonable range’ of alternatives.”36  

This claim is preposterous; Petitioners repeatedly argued that “[t]he Environmental Report 

violates NEPA’s requirement that each NEPA document consider a range of reasonable 

alternatives.”37  Applicant even claims that the Board “articulates no legal basis” for its decision 

that the Environmental Report must include a discussion of a mechanical draft cooling towers 

alternative.38  The Board, however, appropriately cited 10 C.F.R. §§ 51.45(c) and 51.71(d) and 

held that those provisions require Applicant to consider all “reasonable” alternatives in the 

Environmental Report, and that mechanical draft cooling towers are a “reasonable” alternative 

                                                
34 See Appeal at 8–13. 
35 Appeal at 11. 
36 Id. 
37 Petition at 17 (citing 42 U.S.C. § 4332(2)(C)). 
38 See Appeal at 10–11.  Applicant argues the Order is instead “heavily” reliant on the NRC Staff’s “discretionary 

decision” in admitting the contention.  Id.  The Board plainly stated, however, that “the NRC Staff’s ‘clarified 
position’ has no material impact on its position (or our determination).”  Order at 41 n.59 (emphasis added). 
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that must be considered under NEPA.39  The Commission should reject Applicant’s attempt to 

manufacture reversible error by mischaracterizing the Board’s Order and Petitioners’ arguments. 

The Board’s decision to admit in part Petitioners’ Contention 1-E is well-founded.  NRC 

Regulations and NEPA require an Environmental Report to analyze all reasonable and feasible 

alternatives to mitigate environmental impacts.  Applicant failed to consider the reasonable 

alternative of cooling towers that would mitigate adverse impacts caused by the cooling canals 

and now argues the Board should have ignored NRC regulations and NEPA law.  Applicant has 

failed to establish that the Board clearly erred or committed any abuse of discretion by admitting 

Contention 1-E in part.40 

B. The Board’s Decision to Admit Petitioners’ Contention 5-E in Part Is Not 
Clearly Erroneous or an Abuse of Discretion. 

The Board held that Petitioners satisfied the admissibility requirements for Contention 5-

E “to the extent it relates to the impact of ammonia releases from Turkey Point Units 3 and 4 on 

endangered and threatened species and their critical habitat.”41  Petitioners raised this issue in 

their Petition, supported it with evidence, and established a genuine dispute with Applicant’s 

Environmental Report.  The Board appropriately treated the Contention as a site-specific 

Category 2 issue in reaching its conclusion.  Applicant’s arguments are misplaced and fail to 

demonstrate that the Board committed clear error or abused its discretion.    

 

                                                
39 Order at 40.   
40 The Board erred by refusing to admit Contention 1-E to the extent it asserts the Environmental Report does not 

sufficiently discuss environmental impacts of the cooling canal system.  See Order at 41 n.58.  The Environmental 
Report is required to “present the environmental impacts of the proposal and the alternatives in comparative form,” 
and “rigorously explore and objectively evaluate” those alternatives and impacts.  40 C.F.R. § 1502.14; see also 40 
C.F.R. § 1502.16 (Environmental Report must compare the direct effects, indirect effects, and other environmental 
impacts of proposed action and alternatives).  The Environmental Report failed to do so.  

41 Order at 52. 
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1. Petitioners adequately pled and supported the ammonia/endangered species 
portion of Contention 5-E.  

 Petitioners argued that the Environmental Report “fails to consider the impacts of 

ammonia discharges on threatened and endangered species and important habitat.”42  Petitioners 

noted that “the nearest wetland watershed [to the cooling canal system] is . . . undeveloped 

freshwater wetlands that are important habitat for plants and animals, including endangered 

species.”43  By stating that wetlands are important habitat for endangered species, Petitioners 

necessarily advanced the argument that ammonia from Applicant’s continued operation of 

Turkey Point impacts freshwater wetlands.  Contrary to Applicant’s claim, the Board did not 

misconstrue Petitioners’ contention.  

 Petitioners supported Contention 5-E with a 2018 letter from Miami-Dade County’s 

Division of Environmental Resource Management (the “Mayorga letter”), which documents 

ammonia concentrations exceeding applicable Miami-Dade surface water standards at locations 

that are immediately adjacent to the cooling canal system and are largely representative of the 

composition of that ecosystem.44  The letter also indicates that total ammonia groundwater data 

shows a “significant increasing trend and concentration gradient emanating from the [cooling 

canal system] at the deep and intermediate levels.”45  This shows not only that the cooling canal 

system is a contributing source of high ammonia concentrations, but that ammonia is present in 

significant quantities at all levels of the water table—surface level, intermediate level 

groundwater, and deep level groundwater—and has spread outside the cooling canal system to 

                                                
42 Petition at 63 (emphasis added). 
43 Id. at 60 (emphasis added). 
44 Letter from Wilbur Mayorga (Miami-Dade County, Division of Environmental Resources Management) to 

Matthew J. Raffenberg (FPL) at 1-2 (July 10, 2018) (Attachment P of Joint Petition) (“Mayorga Letter”) (emphasis 
added). 

45 Id.  
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the surrounding ecosystem, in contrast to Applicant’s assertion that only “small pockets of 

ammonia exceedance have been observed in stagnant waters.”46  Petitioners, moreover, 

explained that “[t]he cooling canal system is bounded to the west, southwest, south, and 

northwest by extensive freshwater wetlands that form part of the Everglades.”47  This is more 

than adequate to support the Board’s decision.  

 In support of its false claim of error, moreover, Applicant misleadingly offers a partial 

quote of the Board’s decision to hyper focus on the term “freshwater wetlands.”  Applicant states 

that “[t]he ER is deficient in its failure to recognize Turkey Point as a source of ammonia in 

freshwater wetlands surrounding the site,”48 but omits the subsequent clause: “and in its failure 

to analyze the potential impacts of ammonia releases during the renewal period on threatened 

and endangered species and their critical habitat.”49  As Applicant itself noted in the 

Environmental Report, “the designated critical habitat for the American Crocodile includes the 

majority of the Turkey Point [cooling canal system] and other adjacent . . . aquatic habitats west 

and south of the Turkey Point site.”50  This includes the Card Sound canal which the Miami-

Dade County Department of Environmental Resources Management found to have exceeded the 

applicable Miami-Dade County surface water standard.51  Similarly, groundwater monitoring 

wells TPGW-2 and TPGW-14, which indicate statistically significant increases in total ammonia 

according to the Mayorga letter,52 are also located within this critical habitat.53  Therefore, the 

                                                
46 Appeal at 16. 
47 Petition at 60.   
48 Appeal at 15 (citing LBP-19-3 at 51–53) (emphasis in Applicant’s brief).   
49 Order at 52–53 (emphasis added). 
50 Environmental Report at 3-194.  
51 Mayorga letter at 1. 
52 Id. 
53 Environmental Report at 3-138 (Figure 3.6-10). 
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Mayorga letter demonstrates that ammonia from the Turkey Point cooling canal system 

adversely impacts critical habitat for threatened and endangered species. 

Petitioners, citing analysis by the Environmental Protection Agency, asserted that 

“[a]mmonia can have direct and highly toxic effects on the aquatic environment.”54  According 

to the Environmental Protection Agency, ammonia has “direct toxic effects on the aquatic 

environment.”55  Applicant’s claim that neither the Board nor Petitioners cite support for the 

assertion that “ammonia is having an adverse impact on threatened and endangered species” is 

just incorrect.  

 Though neither the Board nor Petitioners are required to “specify which particular species 

are susceptible to ammonia in wetlands,”56 as Applicant claims, in fact Petitioners did so. 

Petitioners asserted that the Environmental Report “fails to consider the impacts of ammonia 

releases on threatened and endangered species and important habitat,”57 and that “[e]ndangered 

species that depend on this wetland habitat include the Florida Panther, American Crocodile, 

indigo snake, snail kite, red knot, and wood stork.”58  The Board has thus not committed clear 

error or an abuse of direction by concluding Petitioners have made a factual showing that 

ammonia adversely affects threatened and endangered species.     

2. The Board Did Not Rely on a Misapplication of Controlling Law Regarding State 
and Local Regulatory Oversight. 

Assuming that the Board appropriately relied on the 2016 Miami-Dade County Consent 

Order to deny the part of Contention 5-E concerning impacts of salinization on threatened and 

                                                
54 Petition at 62. 
55 Id. at 62 n.278 (citing Environmental Protection Agency, Final Aquatic Life Ambient Water Quality Criteria for 

Ammonia – Freshwater 2013, 78 Fed. Reg. 52192 (Aug 22, 2013)). 
56 Appeal at 17. 
57 Petition at 62–63. 
58 Id. at 60.  
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endangered species, its decision to admit the ammonia contention was not clear error.59  

Applicant’s Environmental Report concluded that elevated ammonia levels in the vicinity of the 

Turkey Point site are not the result of contamination from the cooling canal system.60  In 

contrast, the Miami-Dade County, Division of Environmental Resources Management  

determined that the cooling canal system “is a contributing source” to the ammonia exceedances 

based on “a statistically significant increasing trend” in the groundwater ammonia levels and 

surface water data in the plant vicinity.”61  As the NRC Staff recognized, this information raised 

a “genuine dispute” with the “contrary” conclusions in the Environmental Report.62   

To the extent Applicant wishes to rely on an oversight “process” on ammonia by Miami-

Dade County to find legal error, that alone is not sufficient.63  The Board notes that the NRC’s 

NEPA review can give “substantial weight” to a “finding of environmental acceptability made 

by a competent state authority pursuant to a thorough hearing.”64  Here, however, there is no 

evidence on the record that Miami-Dade County ever made such a finding or even approved a 

corrective action plan or mitigation measures for ammonia.  Nor did applicant reference the 

report Miami-Dade County required it to submit in the Mayorga letter.65  Thus, the mere 

description of a compliance “process” is not “properly entitled to substantial weight” in the 

NEPA analysis.    

 

                                                
59 Petitioners do not waive their claim that the Board erred in relying on the Miami-Dade County Consent Order to 

deny those aspects of Contention 5-E concerning salinity.    
60 Environmental Report at 3-95.   
61 Mayorga Letter at 2–3. 
62 Staff Answer at 54.  
63 See Appeal at 19.  
64 Order at 38 (citing Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 & 2), CLI-77-8, 5 NRC 503, 527 (1977) 

(internal quotations and brackets omitted).  Again, Petitioners do not waive their claim that the Board erred by 
relying on the Miami-Dade County Consent Order to deny portions of Contention 5-E.  

65 Mayorga letter at 3. 
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3. Contention 5-E as admitted appropriately challenges a category 2 issue. 

 The Board appropriately admitted Contention 5-E to the extent it asserts ammonia 

impacts to threatened and endangered species and their critical habitat (a category 2 issue). 

Applicant’s claim of error is built on the incorrect assumption that the Board unlawfully admitted 

a challenge to the Environmental Report’s analysis of a category 1 issue (“cooling system 

impacts on terrestrial resources (plants with once-through cooling systems or cooling ponds)”).66  

This argument, however, relies on an error of logic on Applicant’s part. 

The fact that release of ammonia from the cooling canal system causes a number of 

environmental harms—some of which are category 1 issues and others category 2 issues—does 

not prevent the Board from admitting a contention asserting that the Environmental Report failed 

to analyze the impacts of ammonia as to a category 2 issue.  Applicant does not dispute that 

ammonia impacts threatened or endangered species.  Instead, Applicant argues that because 

ammonia releases cause other environmental harms that are categorized as category 1 issues, 

Petitioners are prevented from raising any contention regarding ammonia releases.67  That is 

illogical and is not the law. 

Neither the Board nor the NRC Staff were persuaded by Applicant’s faulty logic.  Only 

the Applicant argued that ammonia’s impact on “wetlands and wildlife habitat” is a category 1 

issue and thus inadmissible.68  The NRC staff, “recognizes that the impacts of continued 

operation of the cooling canal system on threatened and endangered species and critical habitat is 

a Category 2 issue,”69 and does not oppose the admission of the portion of Contention 5-E 

                                                
66 Appeal at 20. 
67 Id. at 22. 
68 Id. at 20–22. 
69 Staff Answer at 54 & n.225. 
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relating to ammonia’s impact on endangered species.70  And the Board agreed with the NRC 

Staff that effects on threatened and endangered species is a category 2 issue.71  Therefore, the 

Board’s decision was not clear error because it admitted a category 2 issue, not a category 1 issue 

as argued by Applicant.  

IV. CONCLUSION  

In the Order, the Board held that Petitioners demonstrated standing and that specified 

parts of Contentions 1-E and 5-E are admissible.  Applicant has failed to show that any of the 

Board’s decisions were clear error or an abuse of discretion.  Therefore, the Commission should 

affirm the Board’s order and return this matter to the Board for proceedings consistent with its 

ruling.  

 

 

 

 

 

 

 

 

 

 

 

                                                
70 Id. 
71 Order at 52 (holding that, “[f]or the reasons stated by the NRC Staff, we conclude that Contention 5-E satisfies 

the admissibility requirements in 10 C.F.R. § 2.309(f)(1) to the extent it relates to the impact of ammonia releases 
from Turkey Point Units 3 and 4 on endangered and threatened species and their critical habitat”). 
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