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P R O C E E D I N G S1

1:32 p.m.2

JUDGE FROEHLICH:  We'll be on the record. 3

Good afternoon, all.  It is about 1:30 in the4

afternoon, Eastern Time.  This is Judge Froehlich in5

Rockville, Maryland and with me is Judge Bollwerk.  On6

the telephone line is Judge Barnett.  Also with me7

here in Rockville are the law clerks to this case,8

Taylor Mayhall, Joe McManus and Molly Mattison who9

have been instrumental in helping the Board set up10

today's teleconference.  11

This is the telephone conference in the12

matter of Powertech USA, Inc., Docket Number 40-9075-13

MLA, concerning the Dewey-Burdock In Situ Uranium14

Recovery Facility.  Public Notice scheduling this15

telephone conference was issued on April 19th, 2019. 16

A provision has been made for a bridge line for the17

parties to this case, and for a listen-only line for18

interested members of the public.  At this time I19

would like to take the appearances of the parties to20

the proceeding.  Is the Licensee, Powertech, and its21

counsel online?22

MR. PUGSLEY:  Chris Pugsley, Your Honor,23

counsel for Powertech.24

MR. THOMPSON:  Tony Thompson, counsel for25
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Powertech.1

JUDGE FROEHLICH:  Thank you, gentleman. 2

And for the Intervenor, the Oglala Sioux Tribe?3

MR. PARSONS:  Thank you, Your Honor. This4

is Jeff Parsons on behalf of the Oglala Sioux Tribe.5

MR. STILLS:  Your Honor, Travis Stills, on6

behalf of the Oglala Sioux Tribe.7

JUDGE FROEHLICH:  All right, thank you,8

gentleman.  Is -- or, are the consolidated intervenors9

online with their counsel?10

MR. FRANKEL:  Yes, Your Honor, David11

Frankel for Consolidated Intervenors.  I believe Tom12

Ballanco is on the line as well.13

MR. BALLANCO:  Yes, Your Honor, good14

afternoon.  Tom Ballanco for Consolidated Intervenors.15

JUDGE FROEHLICH:  Good afternoon,16

gentleman, thank you.  And for the Commission's staff?17

MS. BAER:  Good afternoon, Your Honor. 18

This is Lorraine Baer for the NRC staff and with me in19

the room I've got Cinthya Roman and Diana Diaz-Toro.20

JUDGE FROEHLICH:  Thank you.  As we21

proceed through this call, if the party could identify22

themselves before they speak, it will make things23

easier for our court reporter and we will have a24

better record of this conference call.  We are holding25
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this telephone status call as a follow-up to the1

conference call held by the Board on March 21st, 2019. 2

At the March teleconference, the NRC staff announced3

that the staff has not met a reasonable expectation of4

agreement with the tribe on this matter and that the5

appropriate way to document its inability to reach an6

agreement would probably be on the record of an7

evidentiary hearing.  On April 3, 2019 the NRC staff8

filed a motion to set a schedule for such an9

evidentiary hearing.  Answers to the NRC staff motion10

were filed on April 17 by Powertech and a response by11

the NRC staff.  And on April 18, 2019 the Oglala Sioux12

filed their -- their response.13

We would like to focus today's discussion14

on the NRC's staff's April 3, 2019 motion to set a15

schedule for an evidentiary hearing and the issues16

raised by the Oglala Sioux Tribe's April 18, 201917

response to the staff's motion -- in particular, I am18

referring to page 17 of the tribe's response, the19

first full paragraph, and the tribe -- the tribe20

states there that the NRC staff has determined it will21

not conduct any additional cultural research -- survey22

effort, it must follow neither procedures in preparing23

its supplement to its NEPA document and must include24

the information required by 40 CFR 1505.22 and provide25
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the public and tribe an opportunity to discuss and1

assess and comment on that analysis, as NEPA requires,2

close quote.3

I would like to focus today's discussion4

on the staff's motion and that portion of the tribe's5

response as we go through -- go through the issues. 6

I know in our notice of this they had -- that we would7

be looking at scheduling of the evidentiary hearing,8

if the motion was granted, and the necessity -- or to9

set in dates for motion in limine, but before we get10

to those items, I would like to talk about and hear11

from the parties on the assertion that there needs to12

be a supplement to the EIS and that NEPA requires13

notice and comments on -- going forward.  So if I14

could --15

MR. PARSONS:  Your Honor, this is Jeff16

Parsons, if I may.  I apologize.  The quote you read17

was accurate from the response.  It does appear that18

I made a typographical error in the section number. 19

I think it is self-evident from the rest of the20

discussion, but it is 40 CFR, Section 1502.22.  My21

apologies.22

JUDGE FROEHLICH:  Okay, thank you.  I23

assume that all parties -- no one can refer to that24

section of CFR.  That's the section that refers to25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433



1636

incomplete or unavailable information and it's part of1

the CEQ rates.  So I would like to begin with Ms. Baer2

for the NRC staff and hear your view as to the NEPA3

requirements and the staff intention to supplement the4

FS EIS in this case.5

MS. BAER:  Thank you, Your Honor.  This is6

Lorraine Baer for the staff.  The staff does not plan7

to supplement the EIS because it's our position that8

the hearing record is the appropriate way to document9

and supply the necessary information.  We will10

demonstrate the 40 CFR 1502.22 factor in our statement11

of position and testimony.12

JUDGE FROEHLICH:  Thank you.  All right --13

JUDGE BOLLWERK:  Let me ask a couple14

questions.  This is Judge Bollwerk, excuse me.  So15

looking at what Mr. Parsons, or what the Oglala Sioux16

tribe has raised, I take it that there's not a problem17

in terms of their raising a legal issue about whether18

a supplement is needed.  That's something they can19

certainly do.  Is that -- would that be okay with you? 20

If they frame it correctly?21

MS. BAER:  I'm sorry, Your Honor.  I am22

afraid I don't understand your question.23

JUDGE BOLLWERK:  Okay, let me back up.  So24

in the -- in the context of environmental impact25
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statement, if a party came in and, let's say the staff1

decided to do an environmental assessment, rather than2

EIS, and a party came in and filed a contention3

initially that said, we think the staff is acting4

inappropriately and need to file an EIS rather than an5

environmental assessment -- would that be an6

admissible contention, assuming it was properly7

framed?8

(No audible response.)9

JUDGE BOLLWERK:  A legal contention,10

potentially?11

MS. BAER:  I'm sorry, Your Honor, I am not12

sure I have -- I haven't contemplated that question in13

advance of this teleconference.14

(Pause.)15

JUDGE BOLLWERK:  Just -- what I am trying16

to find out is, Mr. Parsons appears to have framed a17

legal issue.  Is there anything wrong with -- on its18

face with that legal issue?  I mean, besides the fact19

that you don't agree with it, but is there anything20

wrong with it being a legal issue?21

MS. BAER:  I mean -- I think, sure, it's22

a legal issue, but it would be -- it's our position23

that we will address it at the hearing.24

JUDGE BOLLWERK:  So is it also your25
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position, then, that Mr. Parsons doesn't need to file1

a contention?2

MS. BAER:  Mr. Parsons will have the3

opportunity to also address that at hearing.4

JUDGE BOLLWERK:  I understand that.  I am5

just one -- I will go to the heart of the matter.  Are6

you saying, given what Mr. Parsons has already filed7

and the way you plan on addressing it, I take it while8

you may not agree with what he is saying, if you want9

-- if he wants to perfect his appeal, is there any10

problem from your view on -- he already put that issue11

in front of the Board in a way that's appropriate that12

if he disagrees with whatever result is reached, then13

he can appeal that to the Commission at the14

appropriate time?15

(No audible response.)16

JUDGE BOLLWERK:  Or does he need to file17

a contention?  I guess that's what I am asking.18

MS. BAER:  File an additional contention?19

JUDGE BOLLWERK:  Yes.  A legal contention20

that basically says what he said in his motion.21

(Pause.)22

MS. BAER:  No, I don't think he needs to23

because he will have the opportunity to address it at24

our eventual hearing.25
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JUDGE BOLLWERK:  Okay, fair enough.  I1

just --2

(Simultaneous speaking.)3

MR. FRANKEL:  Your Honor, David Frankel. 4

David Frankel here, sir.  Your Honor -- Judge5

Bollwerk, could I interject one point there on behalf6

of Consolidated Intervenors real quick?7

(No audible response.)8

MR. FRANKEL:  Do you mind?9

JUDGE BOLLWERK:  No.10

MR. FRANKEL:  Okay, thank you, Judge.  My11

understanding is, though, that if Mr. Parsons were to12

file it as a separate contention, then the parties13

could address it before the evidentiary hearing and if14

it were appropriate for interlocutory appeal, that15

would be a big distinction between just raising it at16

the hearing or on this motion or pleading it17

separately.  I am not sure if Mr. Parsons or Mr.18

Stills would care to comment on that, but it would19

seem to be to be cleaner and easier to take up on a20

interlocutory appeal if it were filed as a separate21

contention.22

JUDGE BOLLWERK:  Let me just say, you can23

take an interlocutory appeal of anything you want --24

whether there's a contention or not.  Whether it's a25
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--1

(Simultaneous speaking.)2

MR. FRANKEL:  Thank you, Judge.3

JUDGE BOLLWERK:  Problem or --  you can --4

no, that -- yes, if you want to run to the Commission,5

you can always run to the Commission.  That's up to --6

that's, you know -- part and parcel of the -- of the7

process.8

MR. FRANKEL:  Thank you, Judge.  I9

appreciate that.10

(Simultaneous speaking.)11

JUDGE BOLLWERK:  I understand your12

position.13

MR. FRANKEL:  Well, thank you, Judge.  I14

appreciate you clarifying that.  I appreciate that15

time to speak.16

PARTICIPANT:  All right, I guess that was17

the staff's decision not to file or prepare a18

supplemental ---19

JUDGE BOLLWERK:  Can I ask one more20

question?21

PARTICIPANT:  Yes, Judge Bollwerk.22

JUDGE BOLLWERK:  Let me ask the staff one23

other question relative to the decision not to file24

the united supplement.  Let's assume -- it's a25
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hypothetical -- that the staff had decided as part of1

the original process for putting together the2

environmental impact statement in this case, you all3

had -- basically, try to get the tribal cultural4

resources information that you have been seeking as5

part of the March 20, 2019 site -- I'm sorry, March6

2018 site survey -- you had tried to do that as part7

of the originally -- not the environmental impact8

statement, and we basically were at the same place as9

we are now.  This was, again, before you had actually10

put out the EIS.  Would you have included the, sort11

of, analysis that you are planning on providing to us,12

I guess, as part of your position statement?  As part13

of that EIS?14

(Pause.)15

MS. BAER:  Your Honor, you're asking, have16

we gotten the information that we were attempting to17

get at the March 2018 approach -- if we had had that18

information, we would have supplied it in the original19

EIS?  I just want to make sure I understand --20

JUDGE BOLLWERK:  What I am asking you is,21

if you had tried to get the information but you are in22

the exact same place you are right now -- which it is23

my understanding you're at an impasse with the tribe24

in terms of obtaining the information -- if you had a25
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-- given what you, I think, are planning to do in1

terms of your position statement if this case goes to2

hearing -- putting out the reasons why the staff is3

filed under -- was it 1502.22, or whatever analogies4

you want to use, that the information is unavailable,5

would you have put that in your environmental impact6

statement?7

(Pause.)8

MS. BAER:  Your Honor, one moment while I9

confer with my client in the room.10

(Pause.)11

MS. BAER:  Thank you for waiting, Your12

Honor. This is Lorraine Baer for the staff.  The staff13

did try to get the information that you're alluding14

to, and we will eventually supply the reasons why that15

information is unavailable.  But because a NEPA16

document can't be shared in the sharing record, that's17

what we are planning to do.18

JUDGE BOLLWERK:  Well, I don't think you19

answered my question.  Let me step back again.  So the20

-- I think -- Judge Froehlich, correct me, because I21

wasn't on the case in the original -- the original22

litigation, but my understanding was in fact that the23

Board filed that you needed to put additional24

information into the environmental record in order to25
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comply with the Board's directive that the Commission1

subsequently affirmed.  And my question to you is, now2

you've gone through a process,  do you have any site3

survey methodology that you're trying to get to put4

that information into the environmental record, but5

you've reached the impasse with this -- with the6

intervenor, with the Oglala Sioux Tribe, about -- the7

question would be, if that impasse had happened before8

the EIS had been issued, rather than now, would you9

included your discussion about the unavailable10

information that you were -- apparently would have11

been seeking if -- again, it's a hypothetical, if --12

as part of the recent EIS process, and could not get13

it, would you have put that discussion about that into14

the original environmental impact statement?15

MS. BAER:  Your Honor, in the original16

environmental impact statement, the staff did explain17

that they tried to get the information from the Oglala18

Sioux Tribe, and that they could not get that19

information.20

(Pause.)21

MS. BAER:  I -- does that answer your22

question?23

JUDGE BOLLWERK:  Nonetheless, you're now24

going into additional processes -- is that correct? 25
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In light of the Board's order.1

MS. BAER:  Yes.2

JUDGE BOLLWERK:  And let's say that you3

had had that -- let's put it a different way.  Let's4

say that you had had the March 2018 site survey5

process as a part of your initial plan -- your6

original plan to gather information for the7

environmental impact statement.  So that plan, which8

now has come post-board here -- for initial decision9

-- has been prior to the Board's initial decision and10

prior to the issuance of the environmental impact11

statement.  If that had been the case, and you were in12

the same place you are now, which you could not get13

the information, would you have included the14

explanation, saying we tried and could not get the15

information, as part of your environmental impact16

statement?17

(Pause.)18

(Simultaneous speaking.)19

JUDGE BOLLWERK:  If my question is not20

clear, ask me again.21

MS. BAER:  Okay, thank you, Your Honor. 22

No, so ---23

JUDGE BOLLWERK:  If I am not being very24

clear, I apologize.25
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MS. BAER:  I understand now, I'm sorry.1

JUDGE BOLLWERK:  Okay.2

MS. BAER:  So had we been in that3

situation then, we would have provided that4

information.  But at this point ---5

(Simultaneous speaking.)6

JUDGE BOLLWERK:  As part of the -- as part7

of the EIS?8

MS. BAER:  Yes.9

JUDGE BOLLWERK:  Okay, thank you.  Go10

ahead, then.11

MS. BAER:  But that's not the situation we12

are in now because -- we do not ask to supplement now13

because the sharing record will be the appropriate way14

to provide that information.15

(Pause.)16

JUDGE BOLLWERK:  That certainly could be17

one appropriate way.  But I think what Mr. Parsons is18

saying is, there's another step -- a procedural step19

that needs to happen here, which is the information20

needs to be made part of the environmental record via21

a supplement to the EIS, and that supplement has22

certain procedural requirements.  I guess the question23

is, why -- if you had put it in the original EIS, why24

shouldn't it go into a supplement to the EIS?25
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MS. BAER:  Your Honor, we were operating1

under the assumption that this is consistent with the2

Board's order and their approach as set forth in the3

October 30th order.  Staff understood that to mean4

that, if an agreement was not possible, that moving5

the hearing was the next appropriate step to resolve6

the disagreement.7

JUDGE BOLLWERK:  All right.  But Mr.8

Parsons is saying, well, whatever the Board ordered,9

maybe the Board is not right.  Maybe -- and you need10

to comply with NEPA.11

(Pause.)12

MS. BAER:  Your Honor, the record of13

decision after the hearing will be updated to14

supplement this missing information with what is15

discussed at the hearing.  That's consistent with16

agency practice, Board and Commission case law.17

JUDGE BOLLWERK:  Okay, so what I hear you18

saying then is that, notwithstanding Mr. Parson's19

argument, you are, at this point, comfortable with20

allowing the hearing process to move forward to21

consider the arguments you are going to make as part22

of your initial statement in the evidentiary material23

you can submit -- in support of that, that the Board24

will make a decision based on that and the other25
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information submitted by the parties.  And this1

procedural question, whether or not a supplement needs2

to be issued, can simply travel with the case, be3

defined as part of the case, be part of the appeal, be4

part of the Court of Appeals process -- and the staff5

is comfortable with that.6

MS. BAER:  One moment, Your Honor.7

(Pause.)8

MS. BAER:  I'm sorry, Your Honor, could9

you repeat the question?10

JUDGE BOLLWERK:  Sure.  So, you have11

already -- maybe establish is too strong of a word --12

but you have already indicated to me that you believe13

that the hearing process is the appropriate way to14

deal with the question of the incompleteness of the15

information and whether that is going to preclude the16

staff from being able to gather the information, put17

it into the record, therefore the environmental18

process is gone -- to whatever degree it can, it has19

gone forward with respect to the cultural resources20

issue on -- under Contention 1a.  21

That creates a potential, given what Mr.22

Parsons just raised, which is this question about the23

need to include this information in a supplemental EIS24

that would be put out as a draft and then -- and file25
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and have a comment period and all -- I am assuming1

that is the standard practice.  He is saying,2

basically, if that is an issue -- if that procedural3

step isn't dealt with, you can do all this, but4

nonetheless, we are going to be -- continue to argue5

that, having failed to do that supplemental EIS, this6

all needs to start over again because it wasn't done7

properly.8

(Pause.)9

MS. BAER:  Your Honor --10

(Simultaneous speaking.)11

JUDGE BOLLWERK:  And that would follow the12

case to the Board, to the Commission and up to the13

Court of Appeals.14

MS. BAER:  No, we would -- we do not want15

that question to be argued at the hearing.  We want16

the issues at hearing to be limited to what we stated17

in our motion -- our initial motion.18

JUDGE BOLLWERK:  Well, I am not saying it19

is going to be argued.  I mean, it may well simply20

pend to the Board until we issue an initial decision. 21

And then it's going to be with the Commission and then22

it's going to be with the Court of Appeals.  But the23

lingering question will still be, should this have24

been part of a supplemental environmental impact25
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statement at some point?1

(Pause.)2

JUDGE BOLLWERK:  That's a procedural3

issue, not a substantive issue.4

MS. BAER:  I mean, it is our position that5

it does not need to be -- we do not need to provide a6

supplemental analysis, so -- because we did not get7

the information.  And we will discuss that in greater8

detail at a hearing.9

JUDGE BOLLWERK:  Okay.  All right.10

Anything you want to say, Judge Froehlich?11

JUDGE FROEHLICH:  No, I just wanted to12

make sure that ---13

(Simultaneous speaking.)14

JUDGE BOLLWERK:  I think what the staff is15

telling us is that they're comfortable with having16

this question about the need for a supplemental EIS,17

follow this case wherever it goes.18

JUDGE FROEHLICH:  Okay.  All right, is --19

in this -- is it the staff judgment and -- depending20

on how they want to present this case and move21

forward, as I understand it, we are moving forward22

with wanting the two avenues that were discussed in23

the LBP in this case, and that would compensate an24

evidentiary hearing.  To that end, attached to our25
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order of April 19th, Appendix A included a schedule of1

the procedural dates that -- that could be or are2

proposed for moving forward with an evidentiary3

hearing.  4

And at that end, the responses to that --5

to summarize just generally, Powertech opined that it6

perhaps could be accelerated.  The tribe had concerns7

about a motions in limine, and other potential -- or,8

other motions along the way. And I think all the9

parties were concerned about conflicts with the10

motorcycle rally in Sturgis during the week of August11

5th.  I wonder if there has been any further12

discussions among the parties as to the dates that was13

proposed by the Board in Appendix A, and whether there14

are any suggested changes to the dates that were15

proposed that would fit in with an evidentiary hearing16

some week other than the motorcycle rally week in17

Sturgis?18

MR. STILLS:  Your Honor, this is Travis19

Stills.  I guess I am confused.  There is a pending20

motion that is open, but we are moving forward with21

scheduling.  I am -- I am not sure how this works.22

JUDGE FROEHLICH:  Okay, you are correct23

that this is a conference call to discuss the staff's24

motion to initiate an evidentiary hearing.  The Board25
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has not yet ruled on that, but should we decide to go1

forward with the evidentiary hearing, one of the two2

alternatives that were -- that were spelled out in the3

prior LBP, I would like to come up with dates that --4

that look the best for the parties and still get this5

-- this case resolved, you know, by the end of the6

summer.  7

So, assume that the motion will be8

granted, that the staff's election to proceed towards9

an evidentiary hearing will go forward for the10

purposes of our discussion now.  The Board will issue11

an order at the conclusion of this teleconference12

ruling on the motion and -- and should it be granted13

-- with a set of dates that has been addressed by the14

parties.15

MR. PARSONS:  Your Honor, this is Jeff16

Parsons, if I may briefly -- as the tribe relayed in17

its response to the staff's motion to set -- the tribe18

has lacked some clarity.  You heard Ms. Baer for NRC19

staff a moment ago indicate that staff wants the20

issues in the hearing to be limited to the issues21

raised in the motion.  The tribe identified the fact22

that the motion lacked -- one of the premises of our23

response was that the motion lacked the kind of24

specificity necessary for the tribe to be in a25
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position to identify potential -- the full slate,1

anyway, of potential witnesses.  2

That complicates the tribe's ability to3

commit to hard deadlines with respect to testimony4

submission in particular because it is not clear to us5

what information will be presented, what kinds of6

witnesses we would need to respond.  This sort of7

harkens back to the discussion we had a few moments8

ago.  Typically when these hearings come to the point9

where evidence is presented, it has been through a10

very -- at least, a process that -- that allows the11

Board with much greater precision -- at least in my12

experience -- to identify the issues that will be13

mitigated and subject to the adjudicatory hearing.14

In this case, we have what I considered a15

very cursory motion from NRC staff that did not even16

include the -- the full discussion that the Board's17

previous order last October included.  And I think the18

tribe, unfortunately, is at a disadvantage.  The NRC19

staff appears to know what they intend to present in20

terms of evidence.  But the tribe, without having, you21

know, the typical litigation over contentions, et22

cetera, is in an awkward position of being completely23

reactive to whatever NRC staff presents.  And so, I24

think that's -- I just wanted to flag that as a25
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potential serious problem for the tribe to commit to1

dates without having that sort of clarity.2

JUDGE FROEHLICH:  Okay, thank you for your3

input, Mr. Parsons.  From the perspective of the Board4

-- or at least, from its chairman, we're proceeding5

from LBP 1805 which laid out two avenues -- two6

alternative avenues for resolving Contention 1a.  One7

was to move forward with the June 2018 approach and8

set dates and work through a negotiated press9

settlement agreement to add to the record in this case10

the cultural resources that would be affected.  The11

other alternative to that was spelled out in the LBP,12

which is apparently what the staff has elected to13

proceed with, and that's an evidentiary hearing to14

receive evidence and explanation to resolve the issue. 15

And in that there were three points listed on page 4916

of the opinion in that case, which relates to 40 CFR,17

Section 1502.22, which states the kind of information18

that the staff would need to put into the record to19

resolve this case by that alternative method.  And I20

think that the parties should be on notice on what is21

expected, or what -- what should be filed to move22

along this avenue.  And I think for planning purposes23

and for the tribe's purposes, if you look to the LBP24

and to the requirements of 1502.22, that's the25
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universe of materials that I would expect the staff to1

put forward in the evidentiary hearing.  Ms. Baer, is2

that a fair interpretation of what we can expect the3

staff to be filing?4

MS. BAER:  Yes, Your Honor.  Thank you for5

that summary.6

JUDGE FROEHLICH:  All right.7

JUDGE BOLLWERK:  And let me just -- this8

is Judge Bollwerk.  Last time we talked about9

requesting of -- relative to the site survey, the10

methodology, the schedule and the compensation.  I11

take it those are the sorts of issues you're going to12

be addressing?13

MS. BAER:  Among others, but we will lay14

that all out in our statement of position and15

testimony.16

JUDGE FROEHLICH:  All right.  And Ms.17

Baer, the -- the proposed date for statement, solution18

and the pre-filed direct testimony of the NRC staff19

was projected as May 17th.  Is that a viable starting20

point for the following dates?21

MS. BAER:  Yes, Your Honor.  We're still22

-- as we indicated in our response, we are ready to23

proceed with the dates that you proposed.24

JUDGE FROEHLICH:  Okay.  Then I guess I25
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need to hear from the other parties to the case as to1

the responsive dates to the staff's position statement2

and their pre-filed direct testimony.  If you could3

cue off from order of April 19th, Appendix A, and give4

me any concerns you might have on the dates that are5

projected there at this point, excluding the date for6

the hearing itself because of the motorcycle rally.7

MR. PUGSLEY:  Your Honor, Chris Pugsley8

for Powertech.  The Licensee is perfectly satisfied9

with filing those documents on the 22nd or May.10

JUDGE FROEHLICH:  Okay.    So that's fine. 11

The next date that shows up is the dates for12

responsive testimony that will be opposing the NRC's13

pre-filed testimony and the date projected there is14

June 14th.  Could I hear from Mr. Stills and  -- I'm15

sorry, Mr. Parsons and the Consolidated Intervenors,16

on that projected date?17

MR. PARSONS:  Thank you, Your Honor.  This18

is Jeff Parsons of -- given the discussion we had19

moments ago, that does appear to be the first time20

that the tribe has gotten any clarity.  I mean, for21

instance, the staff's motion did not even mention22

1502.22 -- more, those components.  And so the tribe,23

unfortunately, will have to investigate availability24

of witnesses, I think, before it can commit to the25
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rather ambitious schedule that's laid out.1

(Pause.)2

JUDGE FROEHLICH:  All right, we were3

momentarily off the record to confer amongst4

ourselves.  Mr. Parsons, looking at the projected5

dates, I see that we have June 14th as the responsive6

date for the -- for any party opposing the staff's7

pre-filed testimony.  And given your comments and the8

fact that you see for the first subject -- you will9

see the actual substance of the staff testimony, I10

would be willing to move the June 14th date to give11

the tribe and the Intervenors at least a full month to12

digest the staff's presentation, taking us from June13

14th to, say the 23rd?  And how does -- how does that14

sound to you?  Will that help you in assessing the15

staff's presentation and gathering the responses that16

would be necessary?17

MR. PARSONS:  Thank you, Your Honor. 18

Certainly an extra week is helpful.  I am actually19

scheduled to be out of the country that week, so it20

may not be as helpful as it would otherwise be.  But21

I -- it's certainly something I can discuss with my22

clients.23

JUDGE FROEHLICH:  Let me ask, Mr. Parsons,24

will you be back in the country and available to file25
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the response a week later?  Let's say on the 28th of1

June?  So that one, you have adequate time to review2

this material, and two that it won't disturb or offend3

your vacation too heavily?4

MR. PARSONS:  I will be back in the5

country on the 28th, for sure.  I come back -- I6

return on that 21st, the 14th through the 21st.7

JUDGE FROEHLICH:  All right.  And if we8

had the response date of the 28th of June, I would9

propose revising the reply position of the staff for10

-- to be two weeks after that.  And that will be July11

12th, is a good date that's -- this July 12th, would12

that work for the NRC staff as a substitute for the13

June 28th date?14

(Pause.)15

MS. BAER: Just to make sure I understand,16

Your Honor -- this is Lorraine Baer for the staff --17

you're proposing moving our reply position statement18

and pre-filed reply testimony, due on July 12th now?19

JUDGE FROEHLICH:  Right.  Move it -- I was20

going -- I was going to try to accommodate and provide21

Mr. Parsons and the other intervenors with two extra22

weeks for their pre-filed responsive testimony.  And23

therefore, I would move the date for the staff pre-24

filed reply from June 28th to July 12th.25
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MS. BAER:  I see.  Yes, that works for the1

staff, Your Honor, thank you.2

JUDGE FROEHLICH:  Okay.  And then the next3

date that we had projected here was July 12th with4

proposed cross examination.  That would slip two weeks5

to July 26th.  And then our hearing will be after the6

motorcycle rally.  And I guess we would be looking at7

-- an evidentiary hearing during the week of August8

26th.9

MR. PUGSLEY:  Your Honor, this is Chris10

Pugsley for Powertech.  My -- our client objects to11

extending the hearing out past the week of the 5th12

because, one thing that has not been discussed are13

possible alternative locations for the hearing.  That14

might make it easier procedurally for us to hold it15

the week of the 5th, such as places in Edgemont, or16

other places like that, because we --- you know, this17

has gone on long enough and the -- if we are going to18

go to an evidentiary hearing, we really would like to19

see this thing happen the week of the 5th.  It's20

understandable that people have trips they have to21

take.  22

We certainly get that.  But we are also23

dealing with a very limited contention here.  And not24

only a limited contention, but a limited issue as25
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outlined in the October 2018 order from the Board.  So1

while it's -- we certainly would not object to2

allowing Mr. Parsons, Mr. Frankel and every -- all of3

the other counsel additional time, we certainly do not4

want to stretch out the hearing from the week of the5

5th, and at the very least from the week of the 5th to6

the week of the 26th.  7

So I think that there needs to be some8

sort of attempt to find an alternative venue that --9

so as to not be impacted by the annual rally.  Or, you10

know -- or, in the alternative, simply given the fact11

that the circumstances of this case are very  unusual12

in terms of limited scope, limited issues, there is13

always the alternative of simply doing the hearing in14

writing. That is provided for in the regulations and15

there's no -- not necessarily a need for an oral16

hearing considering we just spent about, you know, 3017

minutes talking about a legal issue on terms of CEQ18

regulations.  19

So I at least think there needs to be some20

exploration of A, if an oral hearing is warranted21

here, an alternative venue.  Or B, a hearing in22

writing just so that, as you said before, Your Honor,23

we want to get this hearing wrapped up before the end24

of the summer, but certainly pushing it out all the25
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way to the 26th -- Powertech would object to that.1

JUDGE FROEHLICH:  Okay, thank you. Do any2

of the other parties wish to be heard on an3

evidentiary hearing at a location to be announced? 4

There certainly hasn't been a position by this Board5

on where the hearing would be held.  But any concerns6

with the potential for an evidentiary hearing the week7

of August 26th?8

MR. STILLS:  Your Honor, I do need to9

raise one thing -- this is Travis Stills -- with a10

July date for cross examination questions, as you are11

aware, the cultural, religious and spiritual12

requirements of the tribe and people with the cultural13

resources -- backgrounds to help us prepare cross14

examination questions will not be available during15

July.  So that date probably needs to be pushed out.16

(Simultaneous speaking.)17

MR. STILLS:  There's an annual -- annual18

-- we appreciate that the -- that the staff and the19

Board has been cognizant and aware of that, but that's20

been an annual piece to work around during this whole21

proceeding.22

JUDGE FROEHLICH: So that's the -- and the23

date that you were focused on in your comments was the24

July -- the proposed July 12th date for the -- for25
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reply to the -- no, I'm sorry. It's the cross1

examination date of July 26th?2

MR. STILLS:  Yes.3

JUDGE FROEHLICH:  That's the date you were4

concerned with?5

MR. STILLS:  And with the 26th, looking at6

that as an evidentiary hearing, you know, moving those7

cross examination dates at least until August, I8

think, would be helpful.9

JUDGE FROEHLICH:  Are there any other --10

(Simultaneous speaking.)11

MR. STILLS:  -- Mr. Parsons on schedule,12

I just wanted to make sure we at least flagged that.13

JUDGE FROEHLICH:  Okay.14

MR. STILLS:  You know, maintaining our15

objection to -- to this proceeding all together.16

JUDGE FROEHLICH:  Okay.  Can -- is there17

anyone else who wishes to be heard on the dates that18

we have just been discussing, should the motion be19

granted?20

MR. FRANKEL: David Frankel for21

Consolidated Intervenors, Your Honor, I would like to22

say that I think it is extremely imprudent and it23

poses unnecessary and undue cost and expense on the24

parties, myself included, to not avoid the Sturgis25
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motorcycle rally, number one.  1

And number two, I think that doing this on2

the papers, as Mr. Pugsley suggested, would deprive3

the public of an opportunity to even witness this and4

give the impression that all of this occurs behind5

back doors and if that's the impression that the NRC6

wants to give, then moving in that direction would7

support that impression to the public.  8

And number three, I want to suggest that9

the Justice Center at Pine Ridge is the best place for10

this.  And I propose and move right now that the Board11

rule that in the event that this hearing is happening,12

that that be the location.  And I would suggest in13

further support that that's farther away than Edgemont14

from the motorcycle rally, so it's likely to have less15

impacts.  People could move in and out of Nebraska. 16

So I would like the Board to entertain the Justice17

Center as the location.  It's a secure facility and it18

has all the attributes that the Board has required for19

other hearings.  Thank you, Your Honor.20

JUDGE FROEHLICH:  Thank you, Mr. Frankel. 21

Any other parties wish to be heard on the comments22

that we just heard and the dates that have been23

proposed?24

(Simultaneous speaking.)25
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MR. PARSONS:  Thank you, Your Honor.  This1

is --2

MS. BAER:  Go ahead -- okay.  This is3

Lorraine Baer for the NRC staff.  Are we -- the staff4

supports the dates that we were just discussing. 5

However, consistent with past practice, we would6

request that the hearing be held in Rapid City.7

JUDGE FROEHLICH:  Okay.  Thank you, Ms.8

Baer.  And there was someone else, I think, who wanted9

to be heard on dates and the prior discussion?10

MR. PARSONS:  Thank you, Your Honor.  This11

is Jeff Parsons.  The tribe obviously supports the --12

the statements made by Mr. Frankel moments ago with13

respect to both the opportunity to have an oral14

hearing as we think presentation by witnesses at those15

hearings are very important.  I assume that the Board16

benefits from live testimony and the opportunity to17

ask questions of witnesses.  We certainly support that18

and would want that to occur.  19

The tribe, as it mentioned in its20

response, also strongly supports conducting the21

hearing in Pine Ridge.  There have been multiple22

hearings with respect to various uranium recovery23

facilities, but also hearings with respect to this24

proceeding, and none of them have occurred on the Pine25
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Ridge reservation, and the tribe would request that1

the Board strongly consider the Justice Center in Pine2

Ridge.  It is adequate both in size and security for3

the hearing, and it would be, I think, appropriate to4

have the hearing on an issue so important to the tribe5

on the reservation.6

And I would note as to the date, August --7

that week of August 26th, we think is a workable date. 8

It would give time -- and this is something that the9

Board has presumably -- will get to in its question10

number 2, but the -- as the tribe made reference in11

its response to staff's motion to set the hearing, the12

tribe does anticipate motions practice with respect to13

the evidence -- motions in limine, and so that would14

provide a window of that motions practice to occur as15

well.  Thank you, Your Honor.16

JUDGE FROEHLICH:  Thank you.  All right,17

I think I -- we heard enough as to the -- the18

intention of staff on which avenue their pursuing and19

what their filing is likely to entail.  I have heard20

from all the parties as to dates and venue and the21

remaining item that we have in our notice is the22

necessity for separate dates for motions -- motions in23

limine and I wondered if any of the other parties had24

a view on the necessity to setting firm dates for25
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motions in limine for this proceeding with the -- with1

a focus on the week of August 26th for the hearing. 2

So -- and so if we do have a fixed date, what date3

would work best for the parties, should they desire,4

require, a fixed date for motions in limine.  Does5

anyone care to be heard on that?6

MR. PARSONS:  Your Honor, this is Jeff7

Parsons again. I apologize.  I also wanted to8

reference -- I have heard from my client with respect9

to hearing dates that it would be very helpful for the10

participants from the tribal government if the11

substance of the hearing were to occur on the Tuesday,12

Wednesday, Thursday range, as opposed to the Monday13

and Friday because that time of year there are several14

travel obligations that the tribal government staff15

are engaged in.  And so I wanted to note that for the16

-- for the Board as well.  Thank you.17

JUDGE FROEHLICH:  Thank you, we will18

certainly take that into consideration.  Thank you. 19

As to the -- as to fixed dates for motions in limine,20

does anyone care to be heard on that -- beyond what21

we've just heard?22

(No audible response.)23

JUDGE FROEHLICH:  Mr. Parsons, do you have24

a projected date or a date that you'd like us to25
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insert in a proposed schedule for motions in limine?1

MR. PARSONS:  Thank you, Your Honor.  I do2

think that -- you know, obviously, we will receive the3

last of the staff's evidence on July 12th.  There is4

a -- my concern, as Mr. Stills mentioned, with some5

availability in terms of making sure we've got access6

to our relevant client representatives to review and7

work through that testimony.  I guess -- I guess we8

would look to push that, you know, closer to the9

hearing as possible.  But obviously those are, you10

know, issues that, you know, the Board needs to have11

time to review.  It seems like possibly August 14th12

would be an appropriate date for those motions.13

JUDGE FROEHLICH:  Let's go off the record14

for a moment, please.15

(Whereupon, the above-entitled matter went16

off the record at 2:24 p.m. and resumed at 2:25 p.m.)17

JUDGE FROEHLICH:  We're back on the18

record.  Mr. Parsons, I will take -- take your comment19

and suggestion under advisement and work in a date20

that -- for a fixed date for motions in limine that21

from your perspective is not too soon after the22

staff's filing, but from the Board's perspective not23

too soon to the start of the evidentiary hearing.24

MR. PARSONS:  Thank you, Your Honor.25
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JUDGE FROEHLICH:  Do any of the other1

judges -- Judge Bollwerk or Barnett have any2

questions?3

JUDGE BOLLWERK:  I just have two things,4

briefly.  Just for the record, I think what Mr.5

Pugsley was suggesting is what's in the rules under6

Subpart L.  It's 2.1208, which is process and schedule7

for hearings and written presentations.  And from our8

perspective, one of the issues with that is all the9

Board's questions then have to be put into the parties10

in writing and then they have to respond in writing. 11

So, while I see that provision in the rules, it is not12

clear to me the degree to which it does or doesn't13

shorten things up.  But nonetheless, there is a14

provision in Subpart L that talks about a hearing15

based simply on written presentations.16

The other thing I have -- I guess it was17

Mr. Pugsley, I asked the staff about the question of18

whether the -- whether the way that the tribe has19

presented this issue of the need for a supplemental20

EIS is basically sufficient for their purposes in21

terms of future appellate concerns, or does the staff22

seem to indicate they didn't' have a problem with23

that.  Does Powertech have anything to say about that? 24

Because this is very important to Mr. Parsons to be25
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able to bring it forward.1

MR. PUGSLEY:  Thank you, Judge Bollwerk. 2

Chris Pugsley for Powertech.  Essentially, as I said3

previously when I raised the issue about written4

hearing -- written hearing -- we are dealing with a5

very narrow issue here in terms of unavailability of6

information, which is a legal issue.7

And with respect to the hypothetical you8

proposed earlier regarding -- and if I recall9

correctly, Your Honor, your language being, say the10

staff did an EDA and someone wanted to say they should11

have done an EIS, how would that be handled by the12

staff?  Here we're dealing with an issue that is well13

settled agency practice and law, which is we already14

have an EIS level document.  We have a generic15

environmental impact statement, NUREG-1910, of which16

the supplemental EIS was tiered-off of for the Dewey-17

Burdock project.  18

There are hard and fast legal standards,19

as I know you are aware of, associated with20

supplementing an EIS.  But there is also hard and fast21

legal standards about the fact that a board ruling, by22

law, can modify an EIS.  And if the Board were to come23

out and say,  you know, the information is now deemed24

unavailable.  And as Ms. Baer said, they said that in25
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the original EIS -- that it was unavailable at the1

time -- that no supplement would be required, then2

certainly Mr. Parsons, Mr. Frankel or whomever has a3

right to appeal, would be able to take that to the4

Commission.  So in short, Your Honor, I would say that5

with respect to this case, the hearing process is the6

way that this is to be settled, and that a7

dissatisfied party is free to take it to the8

Commission if they wish.9

JUDGE BOLLWERK:  All right, and so maybe10

my question was a little narrower.  And I apologize. 11

I haven't been very clear with my inquiries today and12

I'm sorry for that.  That -- in your view, then -- at13

least at this point -- it's not necessary for Mr.14

Parsons to file a separate contention.  He has raised15

the issue as part of his motion and that's going to be16

part of the case up on appeal.17

(Simultaneous speaking.)18

MR. PUGSLEY:  Your Honor, Chris Pugsley --19

JUDGE BOLLWERK:  -- file a supplemental20

EIS.21

MR. PUGSLEY:  Your Honor, Chris Pugsley22

for Powertech.  Don't worry about not being clear23

about your questions.  I have been married for almost24

15 years.  I hear that a lot.  The point is that yes,25
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I believe that what has happened here is the original1

contention said NEPA was not satisfied, i.e. the SEIS,2

which went through public comment, et cetera over time3

-- due to the issues that were raised at the previous4

-- in the previous pleadings in the previous year. 5

The Board deemed that -- deemed that worthy of6

consideration, favored the tribe and Consolidated7

Intervenors on that and set forth what needed to be8

done.9

Over the past however many years it's10

been, we have followed that process through the11

October 2018 order, and as Judge Froehlich said12

earlier, quite correctly, that there were two13

possibilities -- which all parties had complete14

knowledge of -- which is this is what we are dealing15

with and these are the two ways it is going to get16

done -- one way or the other.  And, you know -- and17

there were many details associated with the first18

prong of the approach, which was the Board wants the19

staff to do this, it can't tell the staff how to do20

it, but they want them to do it.  Or you go to an21

evidentiary hearing.  22

Everyone has known that for a considerable23

period of time.  But, at the end of the day, when this24

hearing is concluded in August, an initial decision is25
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issued, that decision modifies the record of decision,1

which hence modifies the SEIS in any way it might. 2

And then, if there is dissatisfaction on that, it can3

be taken to the Commission.  But the core issue here4

is that the original contention had this issue5

involved in it.  So it is already on the table before6

the Board, because the Board has already ruled on it.7

(Pause.)8

JUDGE BOLLWERK:  All right, thank you very9

much.10

MR. THOMPSON:  Your Honor, this is Anthony11

Thompson.  I would like to support the staff's view12

that the hearing be held in Rapid City.  I mean, the13

tribe did not make it to either of the walk-throughs,14

the ones scheduled with the Board and the other one in15

which other tribes came.  There are some of the16

intervenors that don't live on the reservation.  I see17

no reason to -- not to have it in a neutral site.18

JUDGE FROEHLICH:  Okay, Judge Barnett, do19

you have any other questions or concerns?20

JUDGE BARNETT:  This is Judge Barnett. 21

No, no other questions or concerns.22

JUDGE FROEHLICH:  Judge Bollwerk?23

JUDGE BOLLWERK:  No, I will have better24

questions at the hearing if we can have one.25
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JUDGE FROEHLICH: All right.  This is Judge1

Froehlich. The Board will decide and rule on the2

staff's motion to set a schedule, and we will take3

into account and take into consideration the comments,4

the suggestions and the arguments that we heard today. 5

I just want to thank all the parties for their report6

and for their responses to our questions. And we7

should have an order out ruling on staff's motion8

shortly.9

(Simultaneous speaking.)10

MR. STILLS:  And Judge Froehlich, this is 11

Travis Stills, I just want to make one point on12

schedule that, you know, we do reserve the right to13

bring, you know, well supported motions if what we see14

filed by the staff is -- is not workable within this15

framework.  I just want to put that in the record. 16

And I stepped on someone else there.17

JUDGE FROEHLICH:  Okay, thank you.18

MR. PARSONS:  This is Jeff Parsons, thank19

you, Your Honors.  And I appreciated Judge Bollwerk's20

questions.  It does sound like we have agreement from21

both NRC staff and Powertech that in their view the22

tribe is not required to bring a new contention.  I23

guess the most important opinion on that topic is24

probably the Board's.  Certainly to the extent that25
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the Board believes that the tribe needs to or ought to1

file new contentions in order to preserve that issue,2

I think the tribe would assert that we have preserved3

it.  But certainly if the -- if the Board has meetings4

otherwise, the tribe would ask that the Board include5

discussion of that in the -- in its order on staff's6

motion as we think it is presented within the bounds7

of the tribe's response.  Thank you.8

JUDGE FROEHLICH: Is there anything9

further?10

MR. PUGSLEY:  Chris Pugsley for Powertech,11

Your Honor, no sir.12

JUDGE FROEHLICH:  Thank you.13

(Pause.)14

(Simultaneous speaking.)15

JUDGE FROEHLICH:  Well, hearing nothing --16

I'm sorry?17

MR. PARSONS: Not for the tribe, thank you.18

JUDGE FROEHLICH:  Thank you.  I thank all19

the parties for their participation -- for their20

comments, suggestions and for the arguments that we21

heard today.  With that this telephone conference is22

concluded.  Thank you very much.23

(Whereupon, the above-entitled matter went24

off the record at 2:34 p.m.)25
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