
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
BEYOND NUCLEAR, INC.,   ) 
    Petitioner,   ) 
       ) 
v.       )  No. 18-1340 
       ) 
UNITED STATES NUCLEAR   ) 
REGULATORY COMMISSION and  ) 
the UNITED STATES OF AMERICA, ) 
    Respondents. ) 
 

 
FEDERAL RESPONDENTS’ REPLY IN 

FURTHER SUPPORT OF MOTION TO DISMISS 
 

 Federal Respondents, the United States Nuclear Regulatory Commission 

(“NRC”) and the United States, have moved to dismiss for lack of a final order 

appealable under the Hobbs Act and for lack of ripeness.  The response of 

Petitioner, Beyond Nuclear, Inc., in no way undermines the arguments we have 

raised in our motion to dismiss and, in fact, only serves to confirm them.    

 In the main, Beyond Nuclear’s opposition stems from its view that the 

Atomic Safety and Licensing Board—to which the Commission referred Beyond 

Nuclear’s arguments concerning the agency’s ability to issue the licenses at issue, 

in accordance with the Commission’s regulations—lacks authority to render a 

decision on this issue.  Opposition at 4-5.  But Beyond Nuclear fails to explain why 

this referral “flouts governing law,” id., or why this issue should not work its way 

through the agency’s normal adjudicatory process (as it is doing right now).  
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Indeed, section 189a. of the Atomic Energy Act, 42 U.S.C. § 2239(a), provides an 

opportunity for interested parties to seek a hearing on issues that the agency 

considers to be material to its licensing decision.  Union of Concerned Scientists v. 

NRC, 735 F.2d 1437, 1443 (D.C. Cir. 1984).  And, in the Order under review, the 

Commission directed that the issues underlying Beyond Nuclear’s arguments—i.e., 

both the legal assertion that the licenses cannot be issued under the Nuclear Waste 

Policy Act (NWPA) and the factual assertion that the conditions precluding 

licensure have been met—be considered by the Board.  Having alerted the 

Commission that there may be an impediment to issuance of the licenses here and 

having obtained the Commission’s instruction that this potential impediment be 

evaluated in accordance with the Commission’s rules governing adjudicatory 

proceedings, Beyond Nuclear simply refuses to take “yes” for an answer. 

 Moreover, the Commission’s authority to refer these issues to the Board is 

evident from the Commission’s own regulations, which specifically provide that 

“[i]n proceedings for granting, suspending, revoking, or amending licenses or 

authorizations as the Commission may designate, the Atomic Safety and Licensing 

Board shall perform the adjudicatory functions that the Commission determines are 

appropriate.”  10 C.F.R. § 2.321(a); see also 10 C.F.R. § 3.313 (permitting, but not 

requiring, Commission to designate Atomic Safety and Licensing Board to serve as 

“presiding officer” over hearing).  If, as Beyond Nuclear’s motion acknowledges 
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(Opposition at 4), the Commission itself has the authority to consider the question 

of whether there is an impediment to issuance of the underlying licenses such that 

the application should not be considered at all, there is no reason why—as Beyond 

Nuclear asserts (Opposition at 5)—referral to the Board would “blatantly violate[] 

federal law.”   

 Nor is there merit to Beyond Nuclear’s blanket assertion (Opposition at 3) 

that “the scope of NRC licensing proceedings is limited to considering whether an 

application satisfies the Atomic Energy Act (“AEA”), the National Environmental 

Policy Act (“NEPA”), and NRC’s regulations for implementing those statutes.”  

Certainly, it is the case that an applicant for a license issued under 10 C.F.R. Part 

72 (as here) must demonstrate compliance with the AEA, applicable regulatory 

requirements in Part 72, and NEPA (including the agency’s implementing 

regulations within 10 C.F.R. Part 51) to receive a license.  But this Court has 

rejected the notion that the agency must altogether ignore arguments asserting 

noncompliance with other sources of law in considering a license application.  See 

Vermont Dep’t of Pub. Serv. v. NRC, 684 F.3d 149 (D.C. Cir. 2012) (rejecting 

argument that it would have been futile, given NRC’s lack of authority to enforce 

Clean Water Act, to raise contention concerning failure to obtain water quality 

certification, and finding that the argument had therefore been waived).  And the 

agency has, in appropriate circumstances, entertained arguments concerning 
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statutory obligations other than those identified by Beyond Nuclear.  See, e.g., 

Atlas Corp. (Moab, Utah) 51 N.R.C. 53, 62 (2000) (“[I]ssues of NRC compliance 

with the provisions of the Endangered Species Act, including issues such as 

whether agency licensing actions are likely to cause jeopardy to, or the take of, 

endangered species are matters within the Presiding Officer's jurisdiction in this 

licensing proceeding.”).   

While it possible that the issue of compliance with the NWPA ultimately 

will be deemed to be outside the scope of the underlying licensing proceedings at 

issue in this case (and we note that the issue of the proper scope of the proceeding 

is currently disputed by the parties before the Licensing Board), the fact that 

Beyond Nuclear’s arguments have been referred to the Board by the Commission 

and are currently under consideration undermines the argument that any degree of 

finality with respect to this issue has been reached.  And, of course, should Beyond 

Nuclear be dissatisfied with the result of the adjudication of this issue before the 

Board, it will be afforded an opportunity to renew its request (via appeal) to the 

Commission, and ultimately to seek further review of that decision in this Court. 

 Beyond Nuclear also misapprehends our argument (Motion at 7-8) 

concerning the necessity of a final order in a “licensing proceeding” under Section 

189a. of the AEA.  It is true that, in Brodsky v. NRC, 578 F.3d 175 (2d Cir. 2009), 

the court noted that it would be possible to seek review of a final decision in a 
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licensing proceeding under the Hobbs Act even in the absence of a hearing or an 

opportunity for one.  But Brodsky makes clear that for the court to have jurisdiction 

under the Hobbs Act, there must be, at a minimum, a final order in a licensing 

proceeding of some form identified in Section 189a.  Id. at 180-81.  Beyond 

Nuclear identifies no such proceeding.  The fact that Beyond Nuclear lodged what 

it styled as a “motion to dismiss” directly with the Commission rather than 

advancing its arguments in an existing adjudication does not somehow create a 

“licensing proceeding” of its own.  (And, if it did, the final order requirement could 

be circumvented altogether merely by submitting an out-of-process letter to the 

Commission raising claims that are simultaneously being considered in a 

proceeding before the Board.)    

 Simply stated, the Commission’s referral to the Board of the issues raised in 

Beyond Nuclear’s motion to dismiss simply means that the agency is considering 

Beyond Nuclear’s arguments through its designated administrative process and, 

ultimately, demonstrates that no final order with actual legal consequences has 

been entered.  The Supreme Court has held that an agency’s complaint requiring a 

company to respond in an administrative adjudication was not final agency action. 

FTC v. Standard Oil Co., 449 U.S. 232, 239-43 (1980); see also Aluminum Co. v. 

United States, 790 F.2d 938, 941 (D.C. Cir. 1986) (“It is firmly established that 

agency action is not final merely because it has the effect of requiring a party to 
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participate in an agency proceeding.”).  Beyond Nuclear has failed to supply any 

reason why these principles are not applicable and controlling here.1 

 As to ripeness, Beyond Nuclear makes the unsupported assertion 

(Opposition at 6-7) that its claimed harm “does not rest on contingent future 

events” but instead flows from the licensing proceedings which “are occurring 

now.”  Even assuming that Beyond Nuclear is ultimately correct that the license 

applications are predicated on an unlawful requirement regarding title to spent fuel 

(Opposition at 2), at most, that would mean that granting such a license would be 

in error.  It does not mean, however, that instituting a proceeding to consider 

whether to grant the license is itself an unauthorized or unlawful act, particularly 

where part of that proceeding is devoted to consideration of the very issue that 

Beyond Nuclear put before the agency.  Beyond Nuclear points to nothing in the 

NWPA, APA, or any other law that suggests that that the agency’s mere 

                                                           
1 We noted in our motion to dismiss (page 7) that, in addition to not constituting 
final agency action with meaningful legal consequences, channeling Beyond 
Nuclear’s arguments into the agency’s adjudicatory process did not result in any 
injury-in-fact to it or its members.  Beyond Nuclear has not asserted otherwise.   
To the extent it relies (Opposition at 5) on the need to “commit time and resources 
to a process that blatantly violates federal law” as the source of an injury, this 
injury neither is identified in its corrected docketing statement (Document 
#1778648), which relies on its members’ potential exposure to radiation and 
impacts to its property values (id. at 3-4); nor constitutes a cognizable injury 
sufficient to confer standing, Food & Water Watch v. Vilsack, 808 F.3d 905, 919 
(D.C. Cir. 2015) (“Our precedent makes clear that an organization’s use of 
resources for litigation, investigation in anticipation of litigation, or advocacy is 
not sufficient to give rise to an Article III injury.”). 
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consideration of all the arguments related to this issue somehow violates its rights.  

And invocation of the ripeness doctrine is appropriate where, as here, “permitting 

the administrative process to reach its end can at least solidify or simply the factual 

context and narrow the legal issues at play.”  American Petroleum Inst. v. EPA, 

683 F.3d 382, 387 (D.C. Cir. 2012). 

Moreover, Beyond Nuclear’s suggestion (Opposition at 7) in response to our 

ripeness argument (and, in particular, in defense of its request for abeyance) that 

the Board’s decision may “clarify” the issues raised in its Petition for Review is 

inconsistent with its characterization of the ongoing proceedings before the agency.  

Indeed, Beyond Nuclear’s statement (Opposition at 7) that the Board itself may 

“question the lawfulness of the proceedings” squarely contradicts its assertion in 

support of its finality argument (Opposition at 3) that the Commission’s order “did 

not give the Licensing Board panels any authority to consider the lawfulness of 

their act conducting the licensing proceedings.”  Thus, as Beyond Nuclear’s own 

arguments demonstrate (and as its suggestion that, if not dismissed, the case should 

still be held in abeyance pending the resolution of the proceedings before the 

agency, confirms), there is simply no reason to disrupt the orderly process by 

which the agency is evaluating Beyond Nuclear’s arguments. 
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 Accordingly, for the reasons stated above and in our motion to dismiss, the 

petition for review should be dismissed for lack of a final order reviewable under 

the Hobbs Act or, in the alternative, for lack of ripeness. 

Respectfully submitted, 

JEFFREY B. CLARK    /s/ Andrew P. Averbach 
Assistant Attorney General   ANDREW P. AVERBACH 
       Solicitor 
ERIC GRANT     Office of the General Counsel 
Deputy Assistant Attorney General  U.S. Nuclear Regulatory Commission 
       11555 Rockville Pike 
/s/ Varu Chilakamarri    Rockville, MD 20852 
VARU CHILAKAMARRI   (301) 415-1956 
Appellate Section     andrew.averbach@nrc.gov   
Environment and Natural 
  Resources Division 
U.S. Department of Justice 
P.O. Box 7415 
Washington, DC 20044 
 (202) 353-3527 
varudhini.chilakamarri@usdoj.gov 
 
April 17, 2019 
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CERTIFICATE OF COMPLIANCE 
 

I certify that FEDERAL RESPONDENTS’ REPLY IN FURTHER 
SUPPORT OF MOTION TO DISMISS complies with the formatting and type-
volume restrictions of the rules of the U.S. Court of Appeals for the District of 
Columbia Circuit.  The motion was prepared in 14-point, double spaced, Times 
New Roman font, using Microsoft Word 2013, in accordance with Fed. R. App. P. 
32(a)(5) and Fed. R. App. P. 32(a)(6).  The response contains 1,698 words and 
therefore complies with Fed. R. App. P. 27(d)(2)(C). 
 
 
/s/ Andrew P. Averbach 
Andrew P. Averbach  
Solicitor 
U.S. Nuclear Regulatory Commission 
 
April 17, 2019 
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CERTIFICATE OF SERVICE 
 

I certify under penalty of perjury that on April 17, 2019, I filed FEDERAL 
RESPONDENTS’ REPLY IN FURTHER SUPPORT OF MOTION TO DISMISS 
with the U.S. Court of Appeals for the District of Columbia Circuit by filing it with 
the Court’s CM/ECF system.  
 
/s/ Andrew P. Averbach 
Andrew P. Averbach  
Solicitor 
U.S. Nuclear Regulatory Commission 
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