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ND-19-0213 

Petition to Amend 1 o CFR 171 .15, "Reactor Licenses and Independent Spent Fuel Storage 
Licenses" 

Dear Ms. Vietti-Cook: 

On behalf of Southern Nuclear Operating Company, Inc. (SNC), I respectfully submit the enclosed 
petition for rulemaking pursuant to 10 CFR 2.802, "Petition for Rulemaking." The purpose of this 
petition is to amend 1 O CFR 171.15 to change certain requirements related to power reactor 
licensee responsibility for annual fee payments to NRC. 

We appreciate your attention to this matter. If you have any questions concerning this petition, 
please contact me at 205-992-7615; or mdmeier@southernco.com. 

Sincerely, 

~~ 
Regulatory Affairs Vice President 
Southern Nuclear Operating Company 

Enclosure: 
Petition to Amend 1 O CFR 171 .15, "Reactor Licenses and Independent Spent Fuel Storage 
Licenses" 
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Petition to Amend 10 CFR 171.15, "Reactor Licenses and Independent Spent Fuel 
Storage Licenses" 

Before the 
UNITED STATES NUCLEAR REGULATORY COMMISSION 

Rockville, Maryland 

In the Matter of a Proposed Rulemaking to Amend 10 CFR 171.15 "Reactor Licenses and 
Independent Spent Fuel Storage Licenses" 

Docket No. _____ _ 

PETITION FOR RULEMAKING BY SOUTHERN NUCLEAR OPERATING COMPANY 

I. OVERVIEW 

This petition for rulemaking is submitted pursuant to 10 CFR 2.802 by Southern Nuclear 
Operating Company, Inc. (SNC).' Petitioner SNC requests that the U.S. Nuclear Regulatory 
Commission (NRG), following public notice and opportunity for comment, promptly initiate a 
rulemaking to amend certain requirements related to power reactor licensee responsibility 
for annual fee payments to N RC contained in 1 O CFR 171 .15. As demonstrated herein, a 
rulemaking is needed to align the responsibility of power reactor licensees for annual fees 
with the "benefits of receiving the NRC's authorization to operate," consistent with NRC's 
policy underlying its annual fee assessments to power reactors. See 72 FR 31410 (June 6, 
2007) . SNC requests that the NRG amend 1 O CFR 171 .15 in accordance with this petition at 
the earliest possible annual fee rulemaking opportunity. 

11. PETITIONER'S CONTACT INFORMATION 

Name: 
Phone: 
Address: 
Email Address: 

Michael D. Meier, Regulatory Affairs Vice President 
205-992-7615 
3535 Colonnade Parkway BIN N-651-EC Birmingham, AL 35243 
mdmeier@southernco.com 

Petitioner SNC is a Delaware Corporation with its corporate headquarters in Birmingham, 
AL. SNC is a subsidiary of Southern Company and operates NRC licensed facilities as 
agent for its affiliated companies, Atabama Power Company and Georgia Power Company. 
The signatory of this petition is Regulatory Affairs Vice President for Southern Nuclear 
Operating Company and has authority to execute this Petition on behalf of Petitioner SNC. 

111. ISSUES TO BE ADDRESSED THROUGH RULEMAKING 

1 SNC is the operating licensee of the Edwin t. Hatch Nuclear Power Plant, the Vogtle Electric Generating 
Plant, Units 1 & 2, and the Joseph M. Farley Nuclear Plant, and is the ticensed contractor of the Vogtle 
Electric Generating Plant, Units 3 & 4. 
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As required by 10 CFR 2.802(c)(1 )(iii), SNC states that 1 o CFR 171.15 currently requires 
the holder of each operating license and combined operating license (COL) to pay the 
annual fee required under section 171 .15 for each operating license when issued, and each 
COL upon the Commission's finding under 10 CFR 52.103(g) that all acceptance criteria in 
the COL are met. The issuance of the operating license or, 52.103(g) finding, as the case 
may be, however, will necessarily occur prior to reactor startup, and several months prior to 
commercial operation of the reactor. During the startup phase of the reactor, the reactor will 
by definition not have achieved commercial operation, and accordingly, will be incapable of 
deriving revenue from the production of energy beyond the de minimus amounts of revenue 
derived from test energy. 

10 CFR Parts 170 and 171 govern fees paid to the NRG by power reactor and other 
licensees to recover the cost of license reviews, inspections and other services identifiable 
to specific licensees, and the cost of generic and other regulatory costs not otherwise 
recovered through licensee specific fees, respectively. 1 O CFR Part 170 assesses licensees 
with the 'full cost'' of licensing and inspection fees while 1 O CFR Part 171 assesses an 
annual fee on license holders based on 90% of NRC's annual budget. 

In 2007 NRC amended 10 CFR Part 171 to "codify its longstanding practice regarding when 
the assessment of annual fees begins for licensees subject to regulations that require a 
specific NRG authorization to operate subsequent to the NRG issuing the license." 72 FR 
3141 O (June 6, 2007). The NRG recognized in that rulemaking "that part 52 combined 
operating license holders are not subject to annual fees until the Commission authorizes fuel 
load and operation of the reactor." Id. The NRG explained further that its fee assessment 
policy was that "annual fees are assessed to licensees based on the benefits of receiving 
the NRC's authorization to operate ... " (emphasis added). 

In the 2007 rulemaking referenced above, NRG did not specify in its revision to Part 171 that 
the annual fee was to be assessed based on the NRC's finding under 1 O CFR 52.103(9). 
Rather, that specific reference was added to section 171.15 in the rulemaking revising 1 o 
CFR Part 52, and making conforming amendments to inter alia 1 O CFR Part 171 , on August 
28, 2007, 72 FR 49351 (Aug. 28, 2007). In that rulemaking, the NRG made conforming 
changes to Part 171, effectively equating the realization of benefits by the licensee with the 
NRC's 1 O CFR 52.103(g) finding, which signifies that the licensee has satisfied all 
acceptance criteria in the COL and may load fuel into the reactor in order to begin startup 
testing. Because commercial operation does not occur until several months after the 
52.103(g) finding, however, the current language of section 171 .15(a)does not align with the 
NRC's stated policy to assess annual fees based on the benefits of receiving authorization 
to operate. 

IV. PETITIONER'S PROPOSED CHANGES TO 10 CFR 171.15 {10 CFR 2.802{c)C1)(v)) 

To address the issue identified above, SNC petitions the NRG to amend 10 CFR 171 .15 as 
follows: 

§ 171.15 Annual fees: Reactor licenses and independent spent fuel storage licenses. 

(a)Each person holding an operating license for a power, test, or research reactor; each 
person holding a combined license under part 52 of this chapter, after the facility for which 
such license was issued has been declared available for commercial operation under 
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applicable standards of the licensee or the state regulatory commission with jurisdiction over 
the facility;tho Commission has made tt::te finding 1,mdor 1 O CFR 52.1 oa(g); each person 
holding a part 50 or part 52 power reactor license that is in decommissioning or possession 
only status, except those that have no spent fuel onsite; and each person holding a part 72 
license who does not hold a part 50 or part 52 license and provides notification in 
accordance with 10 CFR 72.80(g), shall pay the annual fee for each license held during the 
Federal fiscal year in which the fee is due. This paragraph does not apply to test or research 
reactors exempted under § 171. 11 (a). 

V. ANALYSIS OF PROPOSED CHANGES TO 10 CFR 171.15 

During construction of a nuclear power reactor; i.e., prior to (and after) the NRC's 10 CFR 
52.103(g) finding , NRC fees required by 1 O CFR Part 170 are imposed on the licensee on a 
full-cost recovery basis. Accordingly, all costs of NRC related to license reviews, inspection 
activities, etc., associated with the construction of the licensed facility are borne by the 
licensee. 

NRC has observed that the existing text of 1 O CFR 171.15(a) that imposes the responsibility 
to pay NRC annual fees on licensees only after the finding under 1 O CFR 52.103(g) is 
intended to align the responsibility for generic costs, not directly associated with the licensed 
facility, with the realization of benefits by the licensee from its NRC license. 72 FR 31402, 
31410. NRC's policy is consistent with the direction to NRC in 42 USC 2214(c)(3) that 

The Commission shall establish, by rule, a schedule of charges fairly and equitably 
allocating the aggregate amount of charges described in paragraph (2) among 
licensees. To the maximum extent practicable, the charges shall have a reasonable 
relationship to the cost of providing regulatory services and may be based on the 
allocation of the Commission's resources among licensees or classes of licensees. 

The existing text of 1 O CFR 171.15(a), however, results in such annual tees being due from 
the licensee prior to the realization of such benefits. At the time of the 1 O CFR 52.103(g) 
finding, the power reactor has not yet been loaded with fuel, has not undergone startup 
testing, power ascension, commissioning, or other activities necessary to reliably generate 
energy for the production of revenue. Even during startup activities, the reactor will by 
definition not have achieved commercial operation, and accordingly, will be incapable of 
deriving revenue from the production of energy beyond the de minimus amounts of revenue 
derived from test energy. As a result, the responsibility for annual fees is imposed months 
prior to the realization of benefits from the license. 

The proposed revision to 1 o CFR 171.1 S(a) would align properly the responsibil ity to pay 
NRC annual fees with the realization of benefits. At the time the power reactor is deemed 
available for commercial operation under the licensee's and/or state regulatory agency's 
accounting rules, the power reactor will be capable of generating sufficient energy to reliably 
serve the licensees' customers and generate sufficient revenue for the licensees to justify 
imposition of the annual fee. The language proposed for the revision to 10 CFR 171.15(a) is 
consistent with the definition of "Date of Commercial Operation" originally used by NRC in 
Regulatory Guide 1.16, rev. 4, Reporting of Operating Information-Appendix A Technical 
Specifications (withdrawn August 4, 2009). 
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NRC is authorized to make the proposed change to its 1 o CFR Part 171. Fees associated 
with the costs of providing specific services identifiable to Part 52 licensees would continue 
to be imposed under 10 CFR Part 170 in accordance with the Independent Offices 
Appropriation Act, 31 USC 9701. Similarly, the proposed revision to the date upon which 
the responsibility for NRC annual fees is imposed upon Part 52 licensees simply represents 
a change to the allocation of the fee necessary to recover generic costs not covered by fees 
under 10 CFR Part 170. Accordingly, it would not affect NRC's authority to continue to 
collect 90% of its budget authority from licensees pursuant to 42 USC 2214. The NRC has 
authority to make the revision in accordance with 42 USC 2214(c)(3), which authorizes NRC 
to establish by rule a schedule of charges that ''fairly and equitably'' allocates among 
licensees the aggregate amount of charges necessary to recover such costs. 2 

In support of the requirements of 10 CFR 2.802(c)(2)(ii), a rulemaking is the most favorable 
approach for resolving the identified issue. The annual fee requirements are applicable to 
dozens of NRC reactor licensees, and the date establishing when payment of annual fees 
begins will affect any current and future new reactor licensees. Resolution through 
rulemaking is clearly more appropriate (and economical) than other forms of resolution (e.g., 
exemptions). SNC believes the incorporation of this petition to amend 1 O CFR 171.15 into 
the next annual fee rulemaking process would provide the most timely way to proceed. 

VI. Additional Rulemaking Information 

(a) Environmental Impact Under NEPA 

This petition does not involve a major Federal action significantly affecting the quality of the 
human environment. Therefore, an environmental impact statement is not required. Grant 
of the requested amendments to current regurations wourd not alter the environmental 
impact of the licensed activities described in the Final Environmental Impact Statement for 
each facility, as prescribed in the National Environmental Poticy Act and 10 CFR Part 51. In 
particular, the rule changes addressed in this petition would not significantly increase the 
probability or consequences of an accident. Grant of the requested amendments to current 
regulations would involve neither changes in the types or quantities of radiological effluents 
that may be released offsite, nor a signtticant increase in public or occupational radiation 
exposure since there would be no change to facility operations that could create a new or 
affect a previously analyzed accident or release path. With regard to non-radiological 
impacts, the rule amendments addressed in this petition involve neither changes to non-
radiological plant etnuents, nor changes in activities th.at would adversely affect the 
environment. Therefore, there are no significant nonradiological impacts associated with the 
petition. 

(b) Paperwork Reduction Act Statement 

2 SNC notes that the Nuclear Energy Innovation and Modernization Act, enacted January 14, 2019, 
repeals the 90 percent fee recovery provision in 42 USC 2214 and replaces it with a list of activity specific 
costs. See S.512, 115th Congress (2018) . This change does not affect the intent that annual fees be 
imposed fairly and equitable and in alignment with the benefits of receiving NRC's authorization to 
operate. Thus, the rationale of the proposed rulemal<ing is not impacted by this change. 
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The proposed petition does not contain any new or amended information requirements that 
would be subject to the Paperwork Reduction Act. 

(c) Regulatory Backfit Analysis 

This petition does not involve any action constituting a backfit as addressed in 10 CFR 
72.62. In particular, the requested amendments to 1 O CFR Part 72 would achieve the same 
objective while reducing regulatory burden. Accordingly, as addressed in NUREG 1409, 
"Backfitting Guidelines," p. 2 (July 1990), the requested amendments are not subject to the 
backfit rule . 

VII. Conclusion 

The proposed revision to 10 CFR Part 171.1 S(a) would impose responsibility for NRC annual 
fees under 10 CFR Part 171 on Part 52 licensees at the commercial operation date of the 
licensed facility. All NRC costs associated with licensing, construction and startup testing of the 
licensed facility would continue to be borne by the licensee on a full cost recovery basis 
consistent with 10 CFR Part 170. The proposed revision to 1 O CFR 171.1 S(a) would align the 
responsibility of power reactor licensees for annual fees with the "benefits of receiving the 
NRC's authorization to operate," consistent with NRC's policy underlying its annual fee 
assessments to power reactors. SNC requests that the NRC amend 10 CFR 171.15 in 
accordance with this petition at the earliest possible annual fee rulemaking opportunity. 


