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October 18, 2018 

Re: FOIA NRC-2018-000259 

Dear Sir or Madam: 

The purpose of this letter is to appeal a final Nuclear Regulatory Commission ("NRC") 
determination sent to mein correspondence dated August 3, 2018, by Stephanie A. Blaney, 
Freedom oflnformation Act Officer. This "Freedom oflnformation Act Appeal" is being sent to 
you by email and Federal Express. A copy ofNRC's August 3, 2018 decision is attached.hereto 
(as· Exhibit A). NRC's August 3, 2018 correspondence purported to be its final response to the 
Freedom oflnformation Act ("FOIA") request and explained the right of Appellant, acting on 
behalf of the State of Nevada ("Nevada") to appeal to your office. Attached hereto as Exhibit B 
is a copy of Appellant's January 4, 2018 FOIA request to which NRC's August 3, 2018 
correspondence was responsive. 

BACKGROUND 

On July 9, 2004, the United States Court of Appeals for the District of Columbia Circuit 
issued a decision and order vacating and remanding portions of the Environmental Protection 

. Agency's ("EPA") public health and environmental radiation protection standards for Yucca 
Mountain, Nevada. ( 40 C.F .R. Part 197)~ Because NRC's licensing regulation pertaining to the 
proposed Yucca Mountain facility (10 C.F .R. Part 63) purported to rely upon and implement the 
10,000-year protection standard time of compliance which had been embodied in the vacated 
portion of the EPA regulation, NRC undertook to amend or revise its licensing regulation to be 
consistent with the Court's July 9, 2004 decision; and with EPA's amended or revised standard 
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and published its final version on March 13, 2009. Appellant believ~s that both the revised EPA 
Rule (40 C.F.R. 197) and the revised NRC Rule (10 C.F.R. 63) are improper, arbitrary and · 
capricious. Appellant accordingly filed legal challenges to both in the Court of Appeals for the 
District of Columbia Circuit (No. 08-1327, State of Nevada v. U.S. Environmental Protection 
Agency, et al., and No. 09-1133, State of Nevada v. U.S. Nuclear Regulatory Commission). Both 
actions are still pending. Appellant filed FOIA requests. with both ageqcies. 

In its FOIA request to the NRC, Appellant did not ask for the documents which NRC 
used and relied upon in developing and promulgating its revised 10 C.F.R. 63. As Appellant 
well knew, and NRC knew, those documents have been readily available to the public on NRC's 
Public ADAMS website for many, many years. Instead, in order to probe the less obvious, 
behind-the-scenes NRC-communications (internally and with DOE and EPA, the other two II . 

federal agencies with Yucca Mountain repository responsibility), Nevada requested all. 
documents relating to Final Rule 10 C.F .R. 63 and its preparation or promulgation generated or 
received by: · · 

1. NRC; 
2. Any NRC consultant; 
3. Any NRC contractor-; 
4. EPA; 
5. Any EPA consultant; 
6. Any EPA contractor; 
7. DOE; 
8. Any DOE consultant; 
9. Any DOE contractor. 

(See Exhibit 13.) 

At the outset, Appellant must cite a rule of law with which the Appeal Board is no doubt 
aware. As stated in Krikiorian v. Department of State, 984 F.2d 461,468 (D.C. Cir. 1993) "the 
burden is on the agency to sustain its action," citing the Freedom oflnformation Act, 5 U.S.C.S. 
§ 552 (a)(4)(B). In Krikiorian, the court remanded the case for further proceedings to determine 
whether the Department of State ha9 conducted an adequate search for the requested material, 
despite the fact that in Krikiorian, the Department of State had searched multiple offices and 
identified 66 documents. Krikiorian 's FO IA request had asked for all documents which "relate 
to" the matter in question, mirroring the wording of Appellant's FOIA request here. The D.C. 
Circuit stated in Krikiorian (at 468) "[W]hat the agency must show beyond material doubt is that 
it has conducted a search reasonably calculated to uncover all relevant documents." The . 
agency's effort to sidestep the broad meaning of all documents "relating to" was rejected by the 
court (Id.). · · 
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GROUNDS FOR APPEAL 

Despite the clear wording.of Nevada's FOIA request (Exhibit B), NRC chose to provide 
a response addressing something totally different- something Nevada did not ask for. Thus 
NRC, while asserting that the disposition of Nevada's FOIA request was "Full Grant" (see . 
Exhibit C) instead delivered in response only the handful of documents which it used and relied 
upon in developing the revised Rule - instead of what Appellant requested. NRC's response 
asserts nothing was withheld on the basis of any of the nine FOIA exemptions. This is 
unsurprising.since NRC "interpreted" (i.e., misinterpreted) Neyada's request. Oddly, in view of 
the sparse response made by NRC (Exhibit A), it took NRC eight months to. come up with it ( a 
search of eight days duration would have been more than sufficient.) · 

NRC's August 3, 2018 FOIA response is deficient in the following way: 

While many FOIA appeals raise numeroµs grounds, this asserts onJy one. While many 
FOIA appeals attempt to dissect and counter numerous exemptions cited by an agency, this 
appeal does not. NRC claims. its disposition of the request was "Full Grant," and it asserts not a 
single FOIA exemption, claiming inaccurately that it produced all requested documents, when it 
clearly did not. Accordingly, Appellant raises a single basis for appeal: the agency's response 

· was vastly incomplete, presumably because it failed to conduct a reasonable search ( or any 
search) for the documents actually requested by Appellant. NRC neither acknowledged the 
existence of known responsive documents nor asserted any exemption from producing them. 

It is obvious that a FOIA requestor cannot usually establish the existence vel non of 
responsive documents. The requestor must rely on the good faith of the government agency to 
whom the request is made to either produce, or at l~ast identify and assert an exemption for, all 
relevant documents in the Agency's possession responsive to the r~quest. Not being the party .in 

. possession of the documents, it is usually difficult for a requestor to establish that the Agency 
has ·simply hidden responsive documents, neither producing them nor asserting an ex~rnption . 
justifying their nondisclosure. · · 

In this case, on the contrary, it is readily demonstrable that NRC was specifically told the 
reasons for the inadequacy of its response, was given specific examples of responsive documents 

. which it did not produce; and yet persisted in adhering to its position, refusing to budge. The 
post-response communications between Appellant and the NRC are illustrative of that fact.' 

RELEVANT CHRONOLOGY 

The saga of NRC 's inadequate response may be deemed to have begun with its 
January 11, 2018 acknowledgement of its receipt of Appellant's request (Exhibit D). In that · · 
letter, NRC stated "we estimate completion of your request will be oh or }?efore February 9, 
2018." This optimistic, 29-day turnaround estimate eventuated in an actual August 3, 2018 
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response, some 203 days later. In its response, NRC cited the Office of Nuclear Material Safety 
& Safeguards (NMSS) as the only office to whom it reached out regarding this request. The 
response states. that NRC provided two "Regulatory History" documents, one for the draft . 
revised Rule, and one for the final revised Rule. NRC states that these two documents "list the 
records that were central to the rule-making." This statement raised iminediate·red flags to 
Appellant, since Appellant had not asked for NRC to produce only the records that were central 
to the Rule revision. (The NRC response also went on to list five copyrighted documents which 
it was not able to produce.) Then NRC provided ADAMS accession numbers for the two 
"Regulatory History" documents, and added: "Except as noted below [i.e., the five copyrighted . 
works] the documents listed in these regulatory history documents - which comprise all of the 
records resportsiv~ to your request - are available in public ADAMS." Having now identified 
two documents responsive to Appellant's request, NRC fabricated and implemented two major 
limitations, neither of them requested or intended in Appellant's request: (1) it limited its search 
to "records that were central to the rule-making," and (2) it produced only documents "already 

· available in public ADAMS." Suffice it to say, as admitted by NRC, the limited documents 
produced by NRC were indeed the only ones which NRC had internally defined, many years 
prior, as "of central relevance" to the subject rulemaking; · · · 

After receiving.the NRC's August 3, 2018.response (Exhibit A), Appellant engaged in a 
series of interchanges with NRC through ifs responsible FOIA Analyst. (Copies of these 
sometimes lengthy communications will be provided on request, should the following 
encapsulationnot suffj.ce): · 

. August 9 - following a telephone convei:sation; Appellant sent correspondence to NRC, 
pointing out that the two documents Hsting "documents of central relevanc·e to the rulemaking" 
which NRC delivered had "little to do with·my request." Appellant identified ADAMS 
accession numbers· of numerous other documents it considered responsive, but not produced. 
Finally, Appellant pointed out that while Appellant is currently limited to Public ADAMS as a 
source of such examples, its FOIA request was certainly not limited to documents NRC chose to 
put on Public ADAMS. 

August 10 -- After Appellant explained the precise wording of its request to NRC, and 1 
sent ·numerous ADAMS citation's to NRC as examples of responsive documents still residing on. 
ADAMS (i.e;, documents relating to NRC's 10 C.F.R. 63 revision, but notused and relied upon 
by NRC in developing the revision), it appeared that NRC had a clear understanding of what was 
requested. This was confirmed by NRC's delivery to Appellant of an August 2, 2002 · 
correspondence from Tim McCartin to Gordon Wittmeyer (ML022200443 attached as Exhibit 
E). NRC' s stated purpose in sending the letter .was to inquire if it were an example of the type of 
documents sought by Nevada's FOIA request. The responsible FOIA Analyst wrote:"! wanted · 
to be sure this was an example of what you're looking for.;' I immediately called the responsible 
FOIA Analyst and told him that the example he sent was an almost, but not quite, perfect 
example. Yes, it was a document in the possessi~n of NRC; yes, it was relating to a p~nding 
NRC revision of 10 C.F .R. 63. But the date of the document (in 2002) was outside the scope of 
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the time period specified in Nevada's current FOIA request (2005-2009). While the NRC 
example thus "missed the mark," Exhibit E conclusively demonstrated that NRC now precisely 
understood the target documents of Nevada's request, and that NRC had obviously retained 
documents relating to its rule changes whether it used and relied upon them or not. Appellant's 
optimism turned out to be sadly misplaced. 

August 20- after conferring with'"several office heads," NR.C's FOIA Analyst provided 
the explanation that ( despite the fact that the FOIA request asked for all documents relating to 
Final Rule 10 C.F.R. 63 and its preparation or promulgation) "we understood your request to be 
asking for the documents that were used to develop the final rulemaking." NRC concluded that 
the documents previously identified by Appellant in Appellant's August 9 correspondence, even 
though they obviously related to the 10 C.F .R. 63 rule change, were not used and relied upon by 
NRC, and were accordingly not considered responsive. 

August 24 -Appellant responded, pointing out that NRC's primary error was to limit its 
search and production "to only those documents which NRC used and relied upon," and 
summarizing the actual wording of Appellant's ~equest, which was far more broad. Appellant 
analogized the omission to the distinction between Type 1 and Type 2 Documentary Material 
(DM) under NRC's definitions governing Yucca Mountain repository proceedings, set out in 10 
C.F .R. 2.1001. Type 1 is relevant information supporting a party's position; Type 2 is relevant 
information which does not support that position. Appellant suggested that NRC' s focus on only 
the documents it used and relied upon resulted in the omission from search and production of all 
other documents responsive to Appellant's request (despite again by anaiogy, Appellant having 
requested both Type 1 and 2 documents). · 

September 5 - NRC responded, now taking an entirely different and inconsistent tack, 
one blatantly belied by the facts. NRC now asserted that it was required to retain the documents 
it "used and relied upon" in developing the Rule; that it did so; and that it had produced them. 
With respect to the relevant documents not used and/oi: relied upon, NRC made the following 
false statement: "To the extent there may have been any other records generated or received by 
NRC Staff during the time the rule was being developed, they were not retained" ( emphasis 
added). At this point, NRC also sought to cut off any further discussion: "[W]e do not see that 
any further engagement on this matter with you will be productive." 

September 12 - Under the rubric "hope springs eternal," Appellant again wrote to NRC, 
stating its hope for an "amicable solution regarding NRC's inadequate response." Appellant 
noted the obvious duplicity in NRC's position, first stating that it "understood" Nevada to only 
want documents NRC used and relied upon and so it did not consider any others to be 
responsive; and then making the demonstrably false statement that any documents ( other than 
those used and relied upon by NRC) "were not retained." [IfNRC had not searched for these 
other documents in the first place, as it said, how could it claim they were not retained; and how 
could it ignore the examples cited to NRC by Nevada in its August 9 correspondence which 
proved they were retained?] Hopeful that further examples ofFOIA-responsive documents (not 
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produced by NRC) might sway NRC, Appellant attached copies of three more FOIA-responsive 
documents, not produced by NRC, to its September 12 correspondence. (They are attached to 
this appeal as Exhibits F, G and R) All three of these documents were written during the period 
specified in the FOIA; all related to NRC's revision of 10 C.F.R. 63; and all are obviously stili in 
NRC's possession since Appellant found them on Public ADAMS. NRC had no excuse for not 
producing them. At the risk of overkill, some addition~} examples of responsive documents not 
produced but still in NRC's possession include the following:, · · 

06/11/2007, Email from Mar~ Delligatti to F. Cardile re: need for talking points on the 
Part 63 final rule. 

06/13/2007, Email from T. Mccartin (NMSS) to F. Cardile and M. Delligatti (both 
FSME), regarding WITS 200500313 and submitting a package to EDO based on the 
0MB i1;1formationthat is currently available. Also includes emails from M. Delligatti and 
F. Cardile on the same matter. 

08/14/2007, Email from T. McCartin (NMSS) to F. Cardile (FSME) informing of status 
oi1Part 63. 

08/14/2007, Email from F. Cardile to D. Rathbun; K. Hsueh, and P. Bubar (all FSME); · 
attaching email from T. McCartin (NMSS) informing status of Part 63. 

05/16/2007, Email from T. Mccartin to N. Jensen regarding revision. 

07/26/2007, Email from F. Cardile to T. McCartin regarding status of Part 63. 
r 

01/23/2006, Letter from Michael T. Ryan, Chairman, Advisory Committee on Nuclear 
Waste, to Chairman Diaz, re: Title 10 of the Code of Federal Regulations Part 63 
Proposed Rule. 

( 

06/26/2007, Memo from Vonna Ordaz to Commissioners' Assistants, re: Update to 
Matrix of Areas of U.S. Nuclear Regulatory Commission and the U.S. Environrilerital 
Protection Agency Interactions. · 

04/04/2008, Summary of the December 14th TA Brief on the Status of EPA Standards 
and NRC Regulations for Yucca Mountain. 

Appellant became concerned by mid-September 2018 that NRC would continue to 
simply ignore the contrary evidence sent to it, and concluded that NRC's document search (if 
any) was fatally flawed. Accordingly, Appellant wrote to NRC again, this time seeking 
information about the completen(?SS ofNRC's search. NRC's own internal Desk Guide for 
FOIA Processing states its purpose: "This D~sk Guide is intended to assist FOIA and other NRC 
staff in the processing of Freedom of Information Act requests .... " The Desk Guide provides 
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(in Chapter 5) that after the responsible FOIA Analyst forwards a FOIA request to the relevant 
program/regional office, the relevant program/regional office should. respond, providing any 
responsive records. The Desk Guide goes on to list certification forms which the relevant 
program/regional office "should include" with the responsive documents to evidence a thorough 
search. They are: 

1 Form 511 ("Program Office Response to a FOIA Request"); 

2. Form 510 ("Personal Records Checklist"); and 

3. Form 51 lA ("Documentation ofFOIA Search"), whose purpose is to "verify ... · 
that an adequate, and consistent, search has been performed." 

Blank copies of these forms are attached as Exhibits I, J and K. Notably, Form 51 lA 
instructs that "you must search in all places where responsive records may be found ( electronic 
and paper)." Appellant was interested in seeing who certified that this was done- given the fact 
that Appellant had downloaded from ADAMS numerous responsive documents which were not 
produced by NRC. (Appellant's search, incidentally, was measured in minutes, not months, as 
was the case with NRC.) Accordingly, on September 21, Appellant requested copies of any 
Forms 511,510, or 51 lA prepared in connection with Nevada's earlier FOIA request. While this 
information would not remedy the inadequacy ofNRC's document production, it would at least 
show whether those involved even attempted to follow NRC's own FOIA protocols .. NRC's 
response was that Appellant would need to file a new FOIA request to obtain the forms. Given 
the time limit for appeal (with only some seven weeks remaining before the deadline at this 
point), Appellant requested assurance that a new FOIA request would result in receipt of the 
forms before that appeal deadline. After initially stating that the NRC response would likely 
occur within 20 days, when Appellant sought written assurance that the response would come 
before the appeal deadline, the NRC FOIA Analyst now waffled, "I try never to guar.antee 
something out of my control." Given that response, and the fact that the underlying FOIA took 
eight months to respond to, Appellant realized that filing a new FOIA would likely be 
unproductive .. Presumably, however, NRC Staff will provide these completed forms to the 
Appeal Board as part of its reply to this appeal. 

/ 

CONCLUSION 

A review of the sequence of communications between Appellant and NRC conclusively 
establishes several things: 

-- NRC misinterpreted the plain English of Appellant's FOIA request; 

-- As a consequence, NRC never searched for the documents Appellant actually 
requested; 
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-- As a consequence, NRC did not identify or find all the responsive documents; 

-- As a consequence, NRC did not produce al.I the responsive documents; 

-- NRC persisted in refusing to supplement its search or its production, even when 
Appellant provided examples of easily located responsive documents, not searched for 
or found or produced by NRC. 

While one could question the good faith ofNRC's search, that is not the focus of this 
appeal. (Krikiorian, supra at 464) The issue here is simply the adequacy ofNRC's search, (id. 
at 468-469) an inquiry which can only result in a negative conclusion. 

RELIEF SOUGHT 

Appellant respectfully requests that the final FOIA response sent by NRC to Appellant on 
August 3, 2018 (Exhibit A) be set aside, reversed, and vacated and that NRC be required to · 
promptly deliver to Appellant all documents responsive to Appellant's FOIA request of January 
4, 2018 (Exhibit B). Due to the utter incompleteness of the response (presumably the, 
consequence ofNRC's failure to survey the appropriate persons for responsive documents), NRC 
should be required to conduct a complete search for responsive documents. NRC should 
likewise be required, with respect to· each and every responsive document, to me.et its obligation 
to provide a complete description of any document as to which an exemption is asserted in order . 
to permit Appellant and the reviewing authority to ascertain the basis and validity of any claim of 
exemption; to segregate and produce all nonexempt portions of any responsive document from 
those portions which are exempt and may be withheld; with respect to each document, to· weigh 
the public interest in disclosure against,any harm that could occur to the Agency; and with 
respect to any document as to which attorney-client privilege is asserted, to identify both the 
author and all recipients, to identify the subject matter of the document sufficiently to warrant 
application of attorney-client privilege for the conveyance of legal advice, and again, to 
segregate that which is not privileged from that which is, and to produce all nonexempt portions 
of such documents. 

If you have any questions, I may be reached at 518-647-8021. 

CJF:lb 
Enclosures 
cc: . Mr. Robert J. Halstead 

Sincerely, 

a~;.~µ1 
Charles J. ~jtzpatrick 




