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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE COMMISSION 

 
In the Matter of         ) 
           ) 
POWERTECH (USA) INC.,             ) Docket No. 40-9075-MLA 
           )  
(Dewey-Burdock In Situ Uranium Recovery      ) 
Facility)          ) December 20, 2018 
 

Oglala Sioux Tribe’s Response in Opposition 
to Powertech (USA) Inc.’s Petition for Interlocutory Review of LBP-18-05  

 
In accordance with 10 C.F.R. §§ 2.1212 and 2.341, Intervenor Oglala Sioux Tribe 

(“OST” or “Tribe”) hereby submits this Response in Opposition to Powertech (USA) Inc.’s 

Petition for Interlocutory Review of LBP-18-05 filed by Powertech (USA) Inc. (“Powertech”) on 

November 26, 2018. 

INTRODUCTION AND SUMMARY 

Powertech’s Petition for Interlocutory Review (“Petition”) fails to set forth a sufficient 

basis for the Commission to undertake review of the Atomic Safety and Licensing Board’s 

(“ASLB” or “Board”) ruling in LBP-18-05, which denied NRC Staff’s Motion for Summary 

Disposition with respect to Contention 1A in this proceeding.  Powertech asks the Commission 

to exercise its extraordinary interlocutory review authority on a Board ruling addressing the NRC 

Staff’s Motion for Summary Disposition.  Despite the Board-set deadline for filing summary 

disposition motions (ML18200A329), Powertech did not file for summary disposition.  The 

company instead presented its request for relief in a document styled as a Response in support of 

the NRC Staff’s Motion (ML18243A458).  Notably, NRC Staff did not file a Petition for Review 

LBP-18-05, thereby acquiescing to the Board’s decision on the NRC Staff’s motion until such 
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time as the issue becomes ripe for Commission review.  The Tribe has taken a similar approach 

and will address any issues with Board’s decision on the motion it filed in due course, via appeal. 

Powertech’s Petition fails to demonstrate any cognizable immediate or irreparable harm.  

Further, the Petition asserts legal errors that amount only to general disagreements with the 

Board’s ruling.  Notably, this is the second time Powertech has sought review of a ruling by the 

Board to deny summary disposition on Contention 1A.  On November 14, 2017, Powertech filed 

a substantially similar Petition, challenging the Board’s ruling in LBP-17-09.  The Commission 

denied that Petition on July 24, 2018 in CLI-18-07.   

Powertech’s current Petition spends a considerable number of pages asserting that the 

Board made what the company considers legal errors, but the Petition fails to explain how those 

purported errors meet the operative standard for interlocutory review. 10 C.F.R. § 2.341(f)(2)(ii).  

This NRC regulation requires a demonstration that any perceived errors “affect the basic 

structure of the proceeding in a pervasive or unusual manner.” Id.  Instead, the Petition spends 

nine (9) pages arguing that the Board made legal errors (Petition at 8-16) but makes no mention 

of any affect to the basic structure of the proceeding, let alone one that is pervasive or unusual.  

When the Petition does finally briefly address the relevant standard (Petition at 20-22), it fails to 

provide any credible demonstration that the standard is met. 

Given Powertech’s failure to file an underlying motion, provide evidence of any 

irreparable harm, or demonstrate that the Board’s ruling will affect the basic structure of the 

proceeding in a pervasive or unusual manner, the Commission should deny the Petition.  

STANDARD OF REVIEW 

 The Commission has long disfavored interlocutory review, and will undertake this  
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extraordinary action only in the most compelling circumstances. Georgia Power Co. (Vogtle 

Electric Generating Plant, Units I and 2), CLI-94-15, 40 NRC 319, 321 (1994).  The Commission 

will entertain a petition for review of an interlocutory Board order only if the petitioner can 

satisfy one of the two standards of 10 C.F.R. § 2.341(f)(2). Municipal Utility District (Rancho 

Seco Nuclear Generating Station), CLI-94-2, 39 NRC 91, 93 (1994). The petitioner must 

demonstrate that the challenged Board ruling either:  

 (i) Threatens the party adversely affected by it with immediate and serious irreparable 
impact which, as a practical matter, could not be alleviated through a petition for review 
of the presiding officer's final decision; or 
(ii) Affects the basic structure of the proceeding in a pervasive or unusual manner. 

 
10 C.F.R. § 2.341(f)(2). 

The petitioner requesting interlocutory review must demonstrate by a “clear and 

convincing showing” that at least one of the two criteria is met.  Arizona Public Service Co. 

(Palo Verde Nuclear Generating Station, Units 2 and 3), ALAB-742, 18 NRC 380, 383 (1983).   

POWERTECH HAS FAILED TO DEMONSTRATE IRREPARABLE INJURY 
 

Powertech’s Petition rests on bare allegations of economic impact due to delay and 

expense as well as the need for the NRC licensing process to be resolved in order to facilitate the 

processing of other necessary permits as the sole bases for its argument of irreparable harm.  

Petition at 16-20.  However, these allegations are unsupported by any evidence, as Powertech 

has submitted no declarations, affidavits, or other credible demonstration to support the claims of 

counsel.1  Commission precedent precludes the grant of interlocutory review absent such a 

competent demonstration. 

                                                           
1The D.C. Circuit skeptically accepted assertions of Powertech’s counsel based on the posture of 
the case on judicial review.  Oglala Sioux Tribe v. NRC, 896 F.3d 520, 538 (2018).  However, 
the Opinion also confirmed that admissible evidence that supports the agency findings, not 
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Regarding GA’s remaining three assertions of “irreparable impact,” GA provides no 
substantiation that it will suffer “immediate and serious” risks to its credit rating, ability 
to obtain financing, and ability to carry on its work. Nor does it cite any legal authority to 
support its claim that such risks constitute the kind of “immediate and serious irreparable 
impact” contemplated in section 2.786(g)(1). Mere generalized representations by 
counsel are not enough. See Commonwealth Edison Co. (Byron Nuclear Power Station, 
Units 1 and 2), ALAB–735, 18 NRC 19, 23–24 (1983), and authority cited therein; 
Shoreham, supra, 25 NRC at 138–39. GA’s unsubstantiated assertions, in short, do not 
persuade us that interlocutory review is necessary to prevent an “irreparable impact.” Cf. 
Consolidated Edison Co. of New York (Indian Point, Units 1, 2, and 3), CLI–77–2, 5 
NRC 13, 14 (1977) (burden of persuasion with the movant); 10 C.F.R. § 2.732. 
 

Sequoyah Fuels Corp. and General Atomics (Gore, OK site), CLI-94-11, 40 NRC 55, 61 (1994). 

Even if Powertech could produce evidence beyond the “mere generalizations by counsel” 

found in its Petition, the same arguments have been squarely rejected by the Commission 

previously in this matter.  In CLI-18-07, the Commission expressly held: 

Powertech … claims that it will be harmed by delay and expense.  But we have 
“uniformly rejected” arguments that “expenses of any kind” constitute irreparable injury.  
And, although Powertech suggests that other state and federal approvals depend on the 
outcome of this litigation, we do not view that assertion, even if we deemed it accurate, to 
warrant deviation from our standard process here. In addition, it is not apparent that the 
Board’s ruling has any effect on the “structure of the proceeding,” let alone a “pervasive 
and unusual” one. This proceeding will continue as it has since 2015, when the Board 
ruled in favor of the Tribe on Contention 1A. 

 
CLI-18-07 at 7-8 (footnotes omitted).  See also Sequoyah Fuels Corp. and General Atomics 

(Gore, OK site), CLI-94-11, 40 NRC 55, 61 (“Nor may a party obtain interlocutory review 

merely by asserting potential delay and increased expense attributable to an allegedly erroneous 

ruling by the Licensing Board. See, e.g., Virginia Electric and Power Co. (North Anna Power 

Station, Units 1 and 2), ALAB–741, 18 NRC 371, 378 n. 11 (1983), and authority cited 

therein.”).  

                                                           
simply naked assertions of Powertech counsel, is required during NRC’s subsequent 
administrative proceedings.  Id. at 537. 
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 Given Powertech’s failure to make a tenable claim of, provide any evidence of, or 

otherwise demonstrate irreparable injury, the Petition does not meet the required standard.   

POWERTECH HAS NOT IDENTIFIED ANY ISSUES THAT AFFECT THE BASIC 
STRUCTURE OF THE PROCEEDING IN A PERVASIVE OR UNUSUAL MANNER 
 
 Powertech’s Petition primarily asserts that the Board’s ruling in LBP-18-05 will affect 

the basic structure of the proceeding in a pervasive or unusual manner because the Board’s ruling 

threatens to “extend [the] proceeding indefinitely and also resulted in unauthorized oversight of 

NRC Staff’s non-adjudicatory activities.”  Petition at 20-22.  These arguments are directly 

contradicted by the record. 

 Powertech alleges that the Board has engaged in unauthorized oversight of NRC Staff’s 

non-adjudicatory activities. Id. at 20-21.  In LBP-18-05, the Board denied NRC Staff’s Motion 

for Summary Disposition based on NRC Staff’s failure to provide any additional information 

that could constitute the required “hard look” under NEPA at the anticipated impacts to cultural 

resources. LBP-18-05 at 37-38.  The Board’s decision was based, in part, on Powertech’s filings 

in this case, which expressly admit that the record contains no new information sufficient to 

comply with NEPA: 

the NRC Staff has presented us with its original FEIS from January 2014, supplemented 
only by information that does not reflect additional survey work and analysis. This is 
essentially the same material we have previously reviewed and found to be insufficient to 
resolve Contention 1A. Powertech admits that the only completed effort since the last 
summary disposition motion, amounting to a literature review report compiled and 
presented to the Oglala Sioux Tribe as background information for the proposed field 
survey effort, “is not materially different from information already assessed by NRC 
Staff in the FSEIS and [contains] no new information about sites of historic, cultural, or 
religious significance to these Tribes.”   

 
LBP-18-05 at 37-38 (quoting Powertech (USA), Inc.’s Response to Pleadings on Legal 

Standards (Oct. 19, 2018) at 4 (ADAMS Accession No. ML18293A000)).   
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 Powertech asks the Commission to find the necessary information in the literature report. 

Petition at 21.  This argument was considered and squarely rejected by the Board based on 

Powertech’s own statements which confirmed that the literature report contained “no new 

information” beyond that contained in the FSEIS. LBP-18-05 at 37-38.  Thus, contrary to 

Powertech’s argument, the Board did consider the literature report, but concluded based on 

Powertech’s own characterizations and admissions that the literature report did not represent 

materially new information and contained no information on cultural sites.  

 Given the lack of any competent new information in NRC Staff’s motion, the Board 
found: 
 

The NRC Staff thus has not fulfilled its NEPA obligation to take a “hard look” at the 
Dewey-Burdock project’s potential adverse impacts to specific cultural, historical, or 
religious resources of importance to the Oglala Sioux Tribe. Whether the NRC Staff’s 
aborted implementation of the March 2018 Approach, including the survey methodology 
presented and the NRC Staff’s decision to discontinue its efforts, was reasonable remains 
a question of material fact, not law. At this summary disposition stage, we may not make 
credibility determinations or weigh the evidence. As a matter of law, the NRC Staff has 
failed to implement the March 2018 Approach, or otherwise adequately explained why its 
failure was reasonable. 

 
LBP-18-05 at 38. 

 In light of this ruling, the Board set forth its view of further proceedings in the case based 

on its findings of fact and law, much as a court would do when remanding a case to a federal 

agency.  In doing so, the Board explicitly acknowledged its lack of authority to dictate how NRC 

Staff carries on its non-adjudicative duties.   

As part of its NEPA responsibilities, a federal agency must undertake reasonable efforts 
to acquire missing information. The Board cannot direct the NRC Staff to pursue a 
single avenue to meet its statutory NEPA obligations. The Board can, however, 
establish procedures to ensure the NEPA-required “hard look” is taken or a legally 
sufficient explanation is placed on the record as to why the required information is 
missing and not “reasonably obtainable.” The Board, therefore, will establish procedures 
for the resolution of Contention 1A. The NRC Staff has two avenues available to it to 
conclude expeditiously the litigation of the issues in this case. The two alternative 
avenues are: (1) the NRC Staff can resume the implementation of its March 2018 
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Approach, with appropriate adjustments to the dates in the original timetable; or (2) the 
parties can prepare for a prompt evidentiary hearing, where testimony and evidence will 
be taken on the questions raised by the motions for summary disposition filed August 17, 
2018. 

  
LBP-18-05 at 46-47 (emphasis added).  While the Board did set forth its view of two options 

being available, it saw fit to reiterate that: “[a]lthough the choice of an approach is one for the 

NRC Staff to make, see supra p.37, as a practical matter at this point, the March 2018 Approach 

is the only NRC Staff-generated alternative approach on the table.”  LBP-18-05 at 46 n. 253.  

Thus, the language of the Board’s ruling directly refutes Powertech’s allegation that the Board’s 

ruling is an “attempt to dictate the terms of satisfaction of Contention 1.”  Petition at 21.  The 

findings of facts and law may illuminate the Board’s view of viable path forward, but do not 

explicitly dictate NRC Staff’s approach to NEPA compliance. 

Further, NRC Staff’s conduct since the Board’s ruling in LBP-18-05 also contradicts any 

assertion that the Board’s ruling is dictating Staff’s actions, or that somehow the Board’s ruling 

will result in extending the proceeding indefinitely.  Specifically, on November 21, 2018, NRC 

Staff sent a letter to the Oglala Sioux Tribe (ML18325A029) and a letter to Powertech 

(ML18325A101) setting forth NRC Staff’s “plans to continue its efforts to implement the 

approach developed for identifying sites of historical, cultural, and religious significance to the 

Oglala Sioux Tribe and Lakota Sioux Tribes that could be affected by the Dewey-Burdock in situ 

uranium recovery project, and gather information to supplement the NRC Staff’s analysis in the 

final environmental impact statement (FSEIS, NUREG-1910 Supplement 4).”   ML18325A101 

at 1. The proposal contains a proposed timeline for carrying the proposal forward.  

ML18325A101 at 4.   

This November 21, 2018 proposal developed and proposed independently by NRC Staff 

undermines any argument that the Board is dictating Staff’s non-adjudicatory functions.  Further, 
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the proposed timeline provided for carrying out the proposal demonstrates that there is nothing in 

the Board’s ruling that supports Powertech’s assertion that the proceeding will be extended 

indefinitely.  Indeed, Powertech has formally agreed to the NRC Staff’s November 21, 2018 

proposal.  ML18348B105 at 2 (“Powertech confirmed that it is still committed to supporting 

implementation of the March 2018 Approach.”). 

Powertech makes a smattering of additional undeveloped arguments that the Commission 

should take the extraordinary step of granting interlocutory review because: 1) the current 

proceeding is “not in comport with the typical Subpart L licensing proceeding”(Petition at 22); 2) 

the proceeding is “inconsistent with the inextricable link between the NHPA process and the 

NEPA process” (Id.); and 3) the decisions by the Board “fundamentally alter the procedural 

methods by which NRC Staff, as lead agency addresses NEPA reviews for historic and cultural 

resources, an which (sic) necessarily alter the procedural nature of Subpart L proceedings for 

admissible contentions and merits-based decisions.”  Id.   

Powertech’s Petition, like its response to NRC Staff’s motion, presents only a “skeletal 

‘argument’ [that is], really nothing more than an assertion [that] does not preserve a claim” for 

Board or Commission review. See United States v. Dunkel, 927 F.2d 955, 956 (7th Cir. 1991) 

quoted by In re Detroit Edison Co., 73 N.R.C. 591, FN 106 (N.R.C. May 20, 2011).  The 

Commission may correctly disregard Powertech’s undeveloped assertions.  See CLI-18-07 at 8 n. 

34 (confirming that where an “argument is not fully developed, we do not rule on” it.) 

None of Powertech’s skeletal arguments provide a legal or factual basis for Commission 

interlocutory review. Id. accord United States v. Giovannetti, 919 F.2d 1223, 1230 (7th Cir. 

1990) (legal basis for relief must be presented during briefing or the argument is forfeited).  All 
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three assertions are made within a single page of the Petition and provide no legal citation or 

reference to any documents in the record or other evidentiary support.   

Nowhere does Powertech demonstrate how any of these points affect the “basic structure 

of the proceeding in a pervasive or unusual manner” as NRC regulations require.  10 C.F.R. § 

2.341(f)(2)(ii).  At best, as with the majority of the Petition’s arguments, they appear to be a 

rehash of Powertech’s ongoing refusal to accept the prior rulings of the Commission and Board 

finding inadequate NEPA compliance.  The fact that NRC Staff is proceeding with its efforts to 

complete its NEPA process, with Powertech’s express approval, demonstrates that the 

proceeding has not been pervasively or unusually affected.  ML18348B105 at 2 (“Powertech 

confirmed that it is still committed to supporting implementation of the March 2018 

Approach.”). 

 Lastly, Powertech argues that the Commission should grant interlocutory review by 

asserting that the Board’s ruling “presents a novel issue that warrants Commission 

consideration” with respect to NRC Staff conducting a NEPA analysis that includes a review of 

cultural resources.  Petition at 23.  However, there is nothing “novel” about NRC Staff’s efforts 

to complete a NEPA process that includes a review of impacts to cultural resources.  As 

demonstrated throughout this proceeding, as affirmed by the Commission in CLI-16-20, 2016 

NRC LEXIS 36, and the D.C. Circuit Court of Appeals in Oglala Sioux Tribe v. NRC, 896 F.3d 

520 (D.C. Cir. 2018), NEPA requires an analysis of impacts to cultural resources and the failure 

to do so constitutes a significant violation of NEPA.   

Overall, Powertech has not made any competent demonstration that the Board’s ruling in 

LBP-18-05 warrants the Commission’s extraordinary exercise of interlocutory review. 
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THE COMMISSION SHOULD NOT DELAY IMPLEMENTATION OF THE D.C. 
CIRCUIT’S REMAND DIRECTIVE 
 
 On the last page of its Petition, and citing no authority, Powertech asserts that the 

Commission should “postpone action of the implementation of the DC Circuit’s remand mandate 

until it has ruled on this Petition.”  Petition at 24.  The company provides no credible basis for 

any further delay.  The company concedes that it had previously requested that the Commission 

postpone implementation of the remand until after the Board ruled on NRC Staff’s Motion for 

Summary Disposition.  Now that the Motion has been denied, Powertech’s request for additional 

delay finds no procedural, legal or factual basis. 

 Notably, NRC Staff has not sought any such delay.  Indeed, NRC Staff conceded to the 

Commission that “[i]f the Board does not grant the Staff’s motion for summary disposition, 

suspending the effectiveness of, or otherwise conditioning, the license may well be an 

appropriate remedy, pending the ultimate resolution of Contention 1A.”  NRC Staff’s Response 

to Order Dated August 30, 2018 (ML18267A336) at 3.  Given the Board’s unambiguous ruling 

in LBP-18-05 (at 38) that “[t]he NRC Staff thus has not fulfilled its NEPA obligation to take a 

‘hard look’ at the Dewey-Burdock project’s potential adverse impacts to specific cultural, 

historical, or religious resources of importance to the Oglala Sioux Tribe,” there is no basis to 

delay implementation of the remand mandate. 

POWERTECH’S ASSERTIONS OF LEGAL ERROR ARE UNFOUNDED 

 As discussed, Powertech spends a considerable portion of its Petition arguing that the 

Board committed legal error in LBP-18-05, but the company makes little or no attempt to 

connect these purported legal errors to the appropriate interlocutory review standard.  As it has 

done previously, Powertech also fails to acknowledge or address the Summary Disposition 

standard under which the Board’s ruling was made.  See CLI-18-07 at 9(“Powertech’s Petition 
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does not address the standard for granting summary disposition, that is, the standard under which 

the Board ruled on Contention 1A.”). In any case, in an abundance of caution, the Tribe provides 

the following response to demonstrate that the Board’s ruling contains no legal error that would 

warrant interlocutory review. Any legal error that may have occurred can be addressed, if 

necessary, on appeal to the Commission without the disruptive impact of pursuing interlocutory 

review while the NRC Staff imposes ambitious deadlines on the Tribe as part of the as-yet 

undefined methodology for conducting the cultural resources survey required to inform the 

NEPA analysis.  See November 21, 2018, NRC Staff letter to the Oglala Sioux Tribe 

(ML18325A029).    

 As stated by the Commission in CLI-18-07: 

Summary disposition is appropriate where there is no remaining material issue of fact. 
The standards governing summary disposition are set forth at 10 C.F.R. § 2.710(a) and 
“are based upon those the federal courts apply to motions for summary judgment under 
Rule 56 of the Federal Rules of Civil Procedure.” Under those standards, the moving 
party has the initial burden of showing that no genuine issue of material fact remains in 
the proceeding. If the nonmoving party opposes the motion, it cannot rest on the 
allegations or denials of a pleading; instead, it must “go beyond the pleadings and . . . 
designate specific facts showing that there is a genuine issue for trial.” 

 
CLI-18-07 at 8-9.  The Board further elaborated on the summary disposition standard: 
 

The moving party carries the burden of demonstrating that summary disposition is 
appropriate and must explain in writing the basis for the motion. To support its motion, 
the moving party must also “attach . . . a short and concise statement of the material facts 
as to which the moving party contends that there is no genuine issue to be heard.” “The 
evidence of the non-movant is to be believed, and all justifiable inferences are to be 
drawn in his favor.”  
 
Alternatively, summary disposition should not be granted if it would require the board to 
engage in the making of “[c]redibility determinations, the weighing of the evidence, [or] 
the drawing of legitimate inferences from the facts.” Doing so would require the board to 
“conduct a trial on the written record by weighing the evidence and endeavoring to 
determine the truth of the matter.” Instead, the board’s only role in deciding whether to 
grant a motion for summary disposition is to determine whether any genuine issue of 
material fact exists. 
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LBP-18-05 at 32 (citations omitted). 
 
 Each basis of Powertech’s Petition was not only rejected by previous decisions, it wastes 

time and resources of the non-governmental parties as well as governmental resources of the 

Board, Commission, and the Tribe. In re Hydro Res., 62 N.R.C. 77, 102-109 (N.R.C. July 20, 

2005) (“a party's bare disagreement with a decision does not, under law of the case doctrine, 

justify revisiting that decision”).  Nevertheless, the Tribe will address the underlying legal basis 

of the Petition, which amounts to little more than Powertech’s disagreement with previous Board 

and Commission decisions. 

Background on NEPA Standards 

NEPA is an action-forcing statute applicable to all federal agencies.  Its sweeping 

commitment is to “prevent or eliminate damage to the environment and biosphere by focusing 

government and public attention on the environmental effects of proposed agency action.” Marsh 

v. Oregon Natural Resources Council, 490 U.S. 360, 371 (1989).  The statute requires “that the 

agency will inform the public that it has indeed considered environmental concerns in its 

decision-making process.” Baltimore Gas and Electric Company v. NRDC, 462 U.S. 87, 97 

(1983). 

In a NEPA document, the government must disclose and take a “hard look” at the 

foreseeable environmental consequences of its decision. Kleppe v. Sierra Club, 427 U.S. 390, 

410 n.21 (1976). 

Closely related to NEPA’s “hard look” mandate, NEPA prohibits reliance upon 

conclusions or assumptions that are not supported by scientific or objective data. 

“Unsubstantiated determinations or claims lacking in specificity can be fatal for an 

[environmental study] …. Such documents must not only reflect the agency’s thoughtful and 
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probing reflection of the possible impacts associated with the proposed project, but also provide 

the reviewing court with the necessary factual specificity to conduct its review.” Committee to 

Preserve Boomer Lake Park v. Dept. of Transportation, 4 F.3d 1543, 1553 (10th Cir. 1993). 

NEPA’s implementing regulations require agencies to “insure the professional integrity, 

including scientific integrity of the discussions and analysis….”  40 C.F.R. § 1502.24 

(Methodology and Scientific Accuracy).  Further, where data is not presented in the NEPA 

document, the agency must justify not requiring that data to be obtained.  40 C.F.R. § 1502.22. 

The CEQ regulations require that: “NEPA procedures must ensure that environmental 

information is available to public officials and citizens before decisions are made and before 

actions are taken.” 40 C.F.R. § 1500.1(b)(emphasis added).  The statutory prohibition against 

taking agency action before NEPA compliance applies to NRC decisionmaking.  42 U.S.C. § 

4332(2)(C) cited by New York v. NRC, 681 F.3d 471, 476 (D.C. Cir. 2012).    

To meet these requirements “an agency must set forth a reasoned explanation for its 

decision and cannot simply assert that its decision will have an insignificant effect on the 

environment.” Marble Mountain Audubon Society v. Rice, 914 F.2d 179, 182 (9th Cir. 1990), 

citing Jones v. Gordon, 792 F.2d 821 (9th Cir. 1986).  

A federal agency may not simply claim that it lacks sufficient information to assess the 

impacts of its actions. Rather, “[a] conclusory statement unsupported by empirical or 

experimental data, scientific authorities, or explanatory information of any kind not only fails to 

crystallize the issues, but affords no basis for a comparison of the problems involved with the 

proposed project and the difficulties involved in the alternatives.”  Seattle Audubon Society v. 

Moseley, 798 F. Supp. 1473, 1479 (W.D. Wash. 1992), aff’d 998 F.2d (9th Cir. 1993). 
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NEPA requires that mitigation measures be reviewed in the NEPA process. “[O]mission 

of a reasonably complete discussion of possible mitigation measures would undermine the 

‘action forcing’ function of NEPA. Without such a discussion, neither the agency nor other 

interested groups and individuals can properly evaluate the severity of the adverse effects.” 

Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 353 (1989), accord New York v. 

NRC, 681 F.3d 471, 476 (D.C. Cir. 2012).   

NEPA regulations require that an EIS: (1) “include appropriate mitigation measures not 

already included in the proposed action or alternatives,” 40 C.F.R. § 1502.14(f); and (2) “include 

discussions of: . . . Means to mitigate adverse environmental impacts (if not already covered 

under 1502.14(f)).” 40 C.F.R. § 1502.16(h).  

NEPA requires that all relevant information necessary for an agency to demonstrate 

compliance with NEPA be included in an environmental impact statement, and not in additional 

documents outside of the public comment and review procedures applicable to that 

environmental impact statement.  See, Massachusetts v. Watt, 716 F.2d 946, 951 (1st Cir. 1983) 

(“[U]nless a document has been publicly circulated and available for public comment, it does not 

satisfy NEPA’s EIS requirements.”); Village of False Pass v. Watt, 565 F. Supp. 1123, 1141 (D. 

Alaska 1983), aff’d sub nom Village of False Pass v. Clark, 735 F.2d 605 (9th Cir. 1984) (“The 

adequacy of the environmental impact statement itself is to be judged solely by the information 

contained in that document.  Documents not incorporated in the environmental impact statement 

by reference or contained in a supplemental environmental impact statement cannot be used to 

bolster an inadequate discussion in the environmental impact statement.”); Dubois v. U.S. Dept. 

of Agriculture, 102 F.3d 1273, 1287 (1st Cir. 1996), cert. denied sub nom. Loon Mountain 

Recreation Corp. v. Dubois, 117 S. Ct. 2510 (1997)(“Even the existence of supportive studies 
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and memoranda contained in the administrative record but not incorporated in the EIS cannot 

‘bring into compliance with NEPA an EIS that by itself is inadequate.’ . . . Because of the 

importance of NEPA's procedural and informational aspects, if the agency fails to properly 

circulate the required issues for review by interested parties, then the EIS is insufficient even if 

the agency's actual decision was informed and well-reasoned.”); Grazing Fields Farm v. 

Goldschmidt, 626 F.2d 1068, 1072 (1st Cir. 1980) (same).   

NEPA makes clear that impacts of the license applicant’s proposal on cultural resources 

are one of many categories of effects an agency must analyze, disclose, and compare in “a 

systematic, interdisciplinary approach which will insure the integrated use of the natural and 

social sciences” in agency decisionmaking. 42 U.S.C. § 4332(2)(A).  The regulations define 

direct and indirect impacts to include “effects on natural resources and on the components, 

structures, and functioning of affected ecosystems,” as well as “aesthetic, historic, cultural, 

economic, social or health [effects].” 40 C.F.R. § 1508.8(b).  See also 40 C.F.R. § 1502.16(g) 

(NEPA analysis “shall include discussions of … historic and cultural resources….”)(emphasis 

added). 

Powertech’s Assertions That NEPA and NHPA are the Same is Unsupported 
 

Similar to Powertech’s prior Petition, which the Commission rejected in CLI-18-07, 

Powertech’s primary argument is that the Board could not have found a lack of compliance with 

NEPA because the requirements for review of cultural resources is similar to that required by the 

National Historic Preservation Act (“NHPA”).  However, there is no inherent, logical, or legal 

conflict in disparate rulings under these two separate statutes, which impose different mandates 

upon federal agencies.  In trying to equate the two, Powertech urges the Commission to adopt an 

unsupportable interpretation of the National Environmental Policy Act (“NEPA”) that would 
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contravene Commission precedent, established law, and the previous Board and Commission 

rulings in this proceeding.   

As the federal courts have expressly held, “compliance with the NHPA ‘does not relieve 

a federal agency of the duty of complying with the impact statement requirement ‘to the fullest 

extent possible.’’”  Lemon v. McHugh, 668 F. Supp. 2d 133, 144 (D.D.C. 2009) quoting 

Preservation Coalition, Inc. v. Pierce, 667 F.2d 851 (9th Cir. Idaho 1982) quoting 42 U.S.C. § 

4332.  This express finding was incorporated into the Board’s ruling in LBP-15-16: 

Although the NRC Staff points to the concurrence of the ACHP and the South Dakota 
State Historic Preservation Officer in the context of the NHPA Section 106 investigation 
as evidence that NEPA’s hard look has been satisfied, it does not follow that a review 
that satisfies the NHPA necessarily satisfies NEPA requirements to take a hard look at 
cultural resources affected by a project.  Although the NHPA and NEPA resemble each 
other in certain respects, compliance with the NHPA “does not relieve a federal agency 
of the duty of complying with the [environmental] impact statement requirement ‘to the 
fullest extent possible.’” 

 
LBP-15-16, at 39 (citations omitted).  The Commission ruled the same in CLI-16-20, holding 

that “[f]ederal case law supports the legal principle that NHPA and NEPA compliance do not 

necessarily mirror one another.”  CLI-16-20 at 38.  See also CLI-18-07 at 10 (“NHPA and NEPA 

are separate statutes imposing different obligations on the Staff.”). Thus, Powertech’s principle 

argument – that compliance with NHPA’s consultation requirements automatically equates to 

compliance with NEPA – cannot be squared with established precedent in this case, nor federal 

case law. 

As set forth in the NEPA background, NEPA requires federal agencies to conduct a 

competent analysis of impacts to cultural resources – apart from and in addition to any 

consultation required under the NHPA.  NEPA’s dual purposes – public participation and 

informed decisionmaking – are informed by and additive to NHPA’s consultation requirements. 

Lemon v. McHugh, 668 F. Supp. 2d 133, 144 (D.D.C. 2009). 
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Tied to Powertech’s NEPA arguments are allegations that the Tribe has “refused to 

participate” or demonstrated “reluctance” to cooperate in the process (among other dispersions) 

regarding completion of a cultural resources survey.  This is demonstrably false.  The record 

demonstrates that the Tribe and NRC Staff have both committed to move forward with an effort 

to conduct the necessary cultural resources survey to fulfill NRC Staff’s NEPA responsibilities at 

issue in Contention 1A.  See December 14, 2018 Memorandum (Summarizing December 6, 2018 

Teleconference and Requesting Scheduling Information) (ML18348B105) at 2-3.   In any case, 

Powertech provides no evidentiary support for its attacks and certainly provides no 

demonstration of any pervasive or unusual impact on the basic structure of the proceedings.  If 

Powertech truly held that view, it could have, but did not file a motion for evidentiary hearing.  

Instead, Powertech agreed to support NRC Staff’s most recent approach to developing and 

implementing an accepted methodology for gathering the necessary cultural resources 

information to inform the NEPA analysis. Id. at 2.   

The Commission should deny Powertech’s Petition for Review, and allow NRC Staff’s 

approach to NEPA compliance to go forward, as accepted by the Board and the parties as an 

alternative to an evidentiary hearing.  In this way, the NRC Staff will have the opportunity to 

work to ensure compliance with NEPA and the Tribe will have the opportunity to ensure that its 

cultural resources are given the analysis and protection they deserve.  No harm befalls Powertech 

because Commission review will be available, if necessary, at the end of the agreed-up process. 

NRC Staff did not Carry out any NEPA Analysis after the Commission Ruling 

Powertech provides no evidence to suggest that NRC Staff has conducted the necessary 

cultural resource impact analysis.  The Board’s finding confirms that no such analysis has been 

conducted. LBP-18-05 at 38. Indeed, since the Commission ruled in CLI-16-20, NRC Staff has 
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not carried out any cultural resources analysis.  Id.  As a legal matter, the Board has now found 

three times that the NRC Staff has failed to gather the necessary information to consider and 

analyze cultural resources as part of its licensing decision – and the Commission has affirmed 

this finding.  Powertech’s only reference to such an effort references a purported “literature 

review” provided the Tribe.  Petition at 11. However, the Board specifically refuted that the 

“literature review” contained any new information – citing Powertech’s own admission to that 

end.  See LBP-18-05 at 38 n. 218. Powertech points to no other evidence of any information in 

the record that could support any finding of compliance with NEPA’s “hard look” requirement 

The Board Correctly Ruled that Summary Disposition Was Not Warranted Under 
40 CFR § 1502.22 
 

 NRC Staff had argued in its Motion for Summary Disposition that 40 CFR § 1502.22 

excused the lack of any competent review of the impacts to cultural resources.  The Board 

refused to grant summary disposition because it found there were multiple disputed issues of 

material fact.  LBP-18-05 at 41-45.  The disputed issues of material fact identified by the Board 

included “the reasonableness of the survey methodology” and “the reasonableness of the NRC 

Staff’s decision to discontinue work.”  Id. Powertech fails to demonstrate the Board’s ruling 

finding disputed issues of material fact will affect the basic structure of the proceeding in a 

pervasive or unusual way.   

 Notably, Powertech fails to acknowledge the summary disposition standard.  The Petition 

recites Powertech’s version of the facts, but nowhere attempts to demonstrate that the Board’s 

identification of disputed material facts was unsupported.  Indeed, Powertech appears to concede 

that there are such disputes, but attempts to discount them because “[t]he Licensing Board claims 

it bases its conclusions on this matter on the objections of the Tribe. … But, all of the objections 

and associated facts were offered by the Tribe, a party adverse to the project, and not by NRC 
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Staff.”  Petition at 16.   This argument should be forcefully rejected by the Commission, as it 

directly conflicts with the summary disposition standard, under which “[t]he evidence of the non-

movant is to be believed, and all justifiable inferences are to be drawn in his favor.”  LBP-18-05 

at 32 (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986)).  

 As Powertech has failed to demonstrate any legal error and failed to apply the proper 

standard, the Commission should reject the petition for interlocutory review.  

CONCLUSION 

 Based on the forgoing, the Tribe asserts that Powertech has not demonstrated a sufficient 

basis for the Commission to review the Board’s ruling in LBP-18-05.  The company has 

identified no immediate or irreparable harm, nor demonstrated any pervasive or unusual impact 

to the basic structure of the proceedings.  To the contrary, accepting review based on 

Powertech’s Petition will unnecessarily consume government and non-government resources, 

and detract from the Tribe’s ability to continue engaging in the proceedings being actively 

administered by NRC Staff on a very tight timeline. 

      Respectfully Submitted, 

 
      /s/ Jeffrey C. Parsons     
 
      Jeffrey C. Parsons 
      Western Mining Action Project 
      P.O. Box 349 
      Lyons, CO 80540 
      303-823-5732   
      Fax 303-823-5732 
      wmap@igc.org 
 

Travis E. Stills 
Energy and Conservation Law 
Managing Attorney 
Energy Minerals Law Center  
1911 Main Avenue, Suite 238  
Durango, Colorado 81301  

mailto:wmap@igc.org
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stills@frontier.net  
phone:(970)375-9231  
fax:  (970)382-0316   
 

      Attorneys for Oglala Sioux Tribe 
 
Dated at Lyons, Colorado 
this 20th day of December, 2018 
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