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" PROTECTIVE ORDER -
' ThisProtective Order govems the disclostire aid us"e“in'this"pfoce'eding-of-certain'

documents that:applicant Tennesseé Vailey Authonty (TVA) OF. any other Partlclpant in this™

prooeedmg, clalms contain propnetary ‘trade ‘secrets and/or- propnetary commerclal or financial -

information:? For purposes ‘of thls Protective Order the:term-“docunients” imeans: any audlo or-

'vrdeo tape recordlng or-writteri matter of-any-kind, whether: produced ‘reproduced;, or stored on
paper; cards tapes, ribbons; drsks belts; charts flm computer fi les computer disks; or

dlskettes oomputer storage dewces, orany other medium, and mcludes. wuthout Ilmltatlon,

1The | provisions of thls Protectlve Order do not- restnct the use by us. Nuclear Regulatory
Commlsswn Staff counsel, wrtnesses employees. consultants, and others representing.the

- NRC Staff (NRC Staff) of documents: contalmng protected material that the'NRC has received
. or may receive apart from its fole as a litigant in this_ proceedmg (documents containing

-information requlred to- be submntted o the NRC by statute; regulatlon or license condition, or-

information stbmitted to, or acqurred by, the NRC in support of a requested llcensmg actuon or
in fulfillment of its regulatory responsibilities). Instéad, NRC Staff useand dlsclosure ‘of such
. documents is govemed by 10 C.F.R. §§ 2.390, 9.17, and 9.25, and NRC Management

Directive 12.6! ““NRC Sehsitive’ Unclassmed Information’ Security Program “The prowsrons of .

this Protective Order apply to NRC counsel, witniesses, employees, consultarits, and others

-representing the NRC Staff with respect to documents containing protécted aterial that NRC .

receives solely pursuant to 10 C. F.R. § 2.336 and this Protective Order except that such
persons are not requrred to execute a Nondlsclosure ‘Agreeméent and Acknowledgement form.
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books reports, studies, statements, speeches notebooks calendars workrng papers, manuals, .

- memoranda notes, mstructrons. dlrectlons records correspondence, diaries, dragrams

drawings, lists, telephone logs minutes and photographs and also mcludes wrthout flimitation,
onglnals, copies (wrth or wrthout notes or changes thereon), and drafts Pursuant to this
Protectwe Order, counsel witnesses, employees. members; officers, consultants, and others
representrng a party in this proceeding (all of whom are referred to herein, collectively, as
Partrcipants) shall be pen'nitted access'to proprretary documents held by another Participant in
this proceeding (Initial Holders) otherwise required to_be disclosed in-,acoordano_ewrth 10 C.ER.
§ 2.336(a) upon the conditions set fo.rthjherein: Except as otherwise.-e)tpre_sslyvs,et forth herein;
this ProtectiVe Order shall remain In effect until spe‘cifcally‘modifed or terminated-by-the Atomic
Safety and Licensing Board (Board) or the-U.S. Nuclear Regulatory Commissmn (Commrssron)
‘Those persons who (1) are qualified pursuant to paragraph F of this Protective Order;

and. have executed a Nondisclosure Agreement-and Acknowledgment in the form included as
Attachment A to this Protective Order; the terms of which are here'by-inoorporated herein, shall

be permitted access to proprietary mformation that subject to thrs Protective Order and is
| -relevant toan admltted oontentlon in th|s proceeding under the following condltrons

A. . If the Initial Holder of-proprietary informatron orits counsel has a: good falth belief

that a document or portion thereof.contains information that.quallﬁ\es.as aitrade,_s_ecret.andlor
commercial or financial information that is proprietary or confidential under 10 C.F.R.
§ 2.390(a)(4) ancl (b)@)(i)-(v), then- the Initial Holder or its counsel may designate such
document on its propriétary log as a "proprietay dpcument," and it shall be protected in .
+ accordance with the terms and conditionsT of this Protective Order. Such designation shall take
place as follows: the Initial Holder shail (1) prominently mark, with'a conspicuous "':Cor_{tains '
[insert owner‘s name) Designated 'Proprietary lnformation“ iabel; each proprietary document on
the fi rst page and on each other page of the document; and (2) onor before the later of (a) thirty
(30) days after the date of this Protectrve Order or (b) thirty (30) days after the date a |
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Partrcrpant requests a copy of:the propnetary document produce a copy of the document with

the proprietary rnformatlon unredacted by provrdmg itto'the duly authorized representatives of -

the Participant. requestrng the proprretary document: {as defined in paragraph F below), provrded .

- each such representatwe has srgned a'Nondisclosure Agreement and Acknowledgment Upon
' the request of NRC' Staff counsel, the party clalmmg protected. status for:a Proprietary .

Document shall-provide an unredacted copy of such document to. NRC Staff- oounsel

B. _ Documents that are designated i in accordance with paragraph A shall be- held in .

strict confi dence pursuant-to:1 0 CF.R:§ 2 390(a)(4) and thrs Protective Order. Thrs Protective

Order and the good faith- representatron and; desrgnatron of docuiments as propnetary
'documents by the Initial Holder thereof serves in. lieu of the requirement for-an affidavit under
10 C. F R. § 2:390(b)- and allows the- NRC Staff to receive. propnetary documents and to. protect

their conﬁdentralrty. under the'Freedom of Information Act. Nothing. in this:Protective O‘rder-Shall

be. rnterpreted to: prevent the NRC or TVA from drschargrng therr obligations to. release or retain -

documents in their possessron -aihd-conitrol in accordance with, and only.to the extent. requrred
. by, federal regulatrons or: statute
" C. Pn'or to presenﬁng any dispute arising under this Protective Order:to the. Board
the parties to.the dispute shall oonsult and endeavor to.resolve such drspute rncluding, but not
' llrmlted to, the use of redactron The. Board shall Tesolve: any dlsputes arising-underthis -
| 'Protectrve Order not prevrously resolved rncludlng those relatrng o the publrc release of

mformatron in a proprietary document othenmse desrgnated as subject to nondisclosure: -

D. Any Partrcrpant that objects to the desrgnatron ofa document as- propnetary shall - .

provrde a-notice of objectron to the lmtral Holder statrng the Partrcrpant's objectron and
specrfyrng the: portrons of the document that should be drsclosed Upon such objection, the

parties:shall have twenty (20) days (the Consultation Penod) to engage in good faith efforts to -

resolve the matter. The objecting party may file a motion with the Board within ten (10) days of

the expirationof the: Consultatron _Penod. The Initial Holder shall have the burden of showing
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that the applicable mfonnatlon in the propnetary document is a trade secret and/or commerclal '
or financial information that is propnetary or conf dential so that the Board can determine; as

~ applicable, whether, on balance, protecuon of the document from publlc disclosure is warranted
under 10 C.F.R: §2.390. Any such ‘objectlons shall be subritted no later than smty (60) days
before the first scheduled day of hearing. However, inno case may-an Intervenor submit such
an objection with respectto a document that is not relevant to that Intervenor's own' admltted or
adopted coritention(s).

“E. - Ifa Participant files a motion for disclosure under parag'raph';D above, pending a
ruling by the Board, the proprietary 'docume'nt'in queStion sha‘ll continue to be held in
conﬂdence If the Board rules thata document does not.qualify for-the: asserted protection, or
that, on balancé, the document should be disclosed without the' restrictions of this Protecttve
Order, then the unrestncted use of such documents may begin fifteen (15) days after the
Board's decnslon if, during such time, the. party that asserted protected status of the document
files an interlocutory appeal or request that the issue be certified to the Commisslon such
period of time shall be extended until such time as the Board or.the Commssron_ rules on the
appeal or request for certification.

- F. Only lndlv:dual counsel consultants ‘witnesses, employees members, officers; |
~and others representlng a Participant listed in Attachment B who have executed the attached
‘ Nondisclosure Agreement and Acknowledgment and other persons |dentrf ed in Paragraph H,

will be afforded access to proprietary mformatron. Participants may have an additional or

substitute person(s) necessary for the preparatlon of materials for this proceeding be-authorized

to receive propnetary documents. Parttc1pants must advise the Inltlal Holder by electronic mail

of the names of any additional or substrtute person(s) for whom access to proprletary

information ls sought. The notiﬁcatlon must certify that the lndlvndual tobe authorlzed is erther
~(a) legal counsel to a Participant; (b) an employee, member, officer, or representatlve ofa

- Participant; or (c) a consultant wntness. or another individual whose review thereof is necessary
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‘for the prepara‘tion-of materials éfor-thl‘s proceeding 1fthe Initial- Holder agrees to.disclose: tothe

addrtlonal or substrtute deS|gnee the Iniitial Holder will:so. notify the. Partlclpant and the
mdlvrdual must execute'and ‘serve. the attached Nondlsclosure Agreement and Acknowledgment
prior to recelpt of. propnetary rnformatlon Ifthe Imtral Holder declines to-disclose: to the ‘
: appllcable desrgnee.‘then the. Participant. may -seek. approval from'the Board by ﬁllng a motron e
'statmg that siich-agreensnt was soughit and dedlined; and:the‘basrs,fo.r'rts.,b_ellef;.th.a_tzsuch-,.' L
information rshouldth'ed_'i'sclos‘ed to-t’he-p,rqposeqfqesigneg.'---T;he. Initial .Holdér'mgy. challenge
such a.motion within ten>'(d 0)-days o‘f"receibt of-th‘e P‘artiéipant—'s fi Iing‘and the 'Board'Will
determine the désignation of such addmonal or: substrtute recrprents byfurther order. Only; after
the approval of the requested desngnatron by the Board:and the: individual's: -execution and fi lmg
. of the attached: Nondlsclosure Agreement and Acknowledgment “may:; such person(s) be '
granted access to any propnetary infofmation: Nothlng in‘the: Protectlve Order shall be
| mterpreted to waive: the exlstmg Order and procedures descnbed in “Tennessee Valley
~ Imposing Pro_cedures for,-Access 1o Sensitive Uanajsslﬁed;Non=Sa\f'eguards;l_rifonnation 'an'd_»"
* Safeguards Inferiation,” 82 Fed. Reg: 16436, 6436542 (Apr. 4:2017), . - . .-
G. . Each executed Nondlsclosure Agreement -and- Acknowledgment shall be filed
-~ with the Board and ‘Served on the other Partlcrpants ' .
H. ,A‘.propnet,ary.document disclosed pursuant to this Prétective Grder.sha_ll'()nly be

used as necessary forthe conduct-of this proceeding-and any further Commiss‘ion .ﬂor»;judici'al‘- -

_ procée‘ding'sln‘ this “lria“,tter;"by ‘approved ‘des_ighees. ‘A propneta‘ry' d.ocuf_r.r"ent- subject to thi,_s oy
. Protective'Order shall not be disclosed in any-manner:to any person‘except (1) the Commisslon',
. the Office of the Secretary, the Board, .and their respective staffs, (2) the NRC Sta_ff, ‘its-counsel,
and contractors-or'consultants.em'ployed by the U.S. governm.ent,vand (3) those.persons
Aengaged lnthe conduct of this proceeding who have executed a Nondisclosure Agreement and

Acknowle'dgmen‘t.' An individual with access to proprietary documents may make copies of and

=



-6-

take notes on the confidential information contained in the documents, but sur:h copies-and

* notes become proprietary documents subject to the terms of this Protective Order:

I: ' ‘Counsel, 'oon‘s,uitants,- -witnesses,,employees, members, officers,.and others
repre‘senting a Participant who receive’documents subject to the terms of this Protective Order
shall maint‘a_in' the confidentiality of the irformation oontained therein as,required in the attached

| Nondisclos_ure 'Agreer‘nen’t and Acltndwledgment, ttie terms of which:are incorporated _herein.
Even if no longer engaged in this prOce'eding; every person who has executed a Nondisclosure-
‘Agreement and Acknowledgment shall contiriueto be bound‘ by the provisions of this Protective
: Orde‘r and' the. attached Nondisclosure Agreemient and Ackniowledgment. | |

| J 'Couns‘el and .others-.representing a Participant:shallztake all precautions
necessary to dssure that proprietary documents and -proprietary-information are:not distributed
to unauthorized persons Counsel and others representing a Participant are responsrble for
ensuring that persons under their supervision or oontrol comply with this Protective Order o

K. - Allpleadings;issuances, testimony, .exhibits; and correspondence in this
prooeedlng that contarn propnetary mformatron shaIl be treated as confi dentral markedin -
accordance with paragraph A above, and, if served, shall be filed eleptromcally usmg the E-
Filing system The individual ﬁhng the document shall use the Non-Public Submissions option
‘for ﬁllng, and shall select as reclplents of the document only persons who are authorized to
receive information pursuant to this Protectrve Order. |n addition, any- document subject to this
Protectlve Order shall mclude an attached cover. sheet bearing prominent markmgs indicating
thel attached documient o_ontains' “Confidential Proprietary Information Subject to Nondisclosure
Agreement " and .a cover letter that deseribes the oontents of the pleading or correspondence

. without reference to sueh information. If the document is to be served on the Board and the
| partres the individual filing the document shaII include a statement that the filing contains
propnetary mformatron in the- Document Processrng Comments field of the Electronic

Informatron Exchange (EIE). Paper oopres of documents subject to this order shall be sent by
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U.S. first class, registered; exp'res's,' or certified fnail, internal NRC:mail, messenger-courier, or

‘ovemnight delivery service in a-sgaleﬂ-gnbeIOp'g. ;

L :At-any-hearing or.conference. in this.procgedlrig,.in which:a statement is made by '

a represenitative of-a:Participant, or a withess is questiohed, concerning a'proprietary-document
- or information contained thérein, the statement of.te'stimOny:s’héll be given in.camera or under- .

othier suitablle coniditiofis as the Board may-establish, and the record of that pétion of the

 heafing and any.trariscript therec, shall be withhéld from distribution to the-public zind may orly’

be df_st_ri_bUt‘ed to persons who are authorized to re(;eiVe:sugh., information pursuant to.this .
Protective Order. It shall bé the duty.of the presenting Participantto notify.the:Board and the: -
Initial Holder that such testimony or statement will co‘ntéiq proprietary information, at least thity

(30).days prior.to the testimiony or stitement being faide:

- M Pro_pri'etariy documents shall remain available for;thé_ purposes of this proceeding -

| until the daje.th'at_a‘h'-Qfdéi:teminalingithié proceeding is:no longef subject t6 judicial review.(the __

Proceeding Termination Date), or as othierwise provided.by an .adjudicfatégy order2-The . - ©

'_ Participants shall, Wivthi'r"i..ff‘o_rty-_ﬁvé '(45) d;ayé of the.‘l?roceéding Termination Da.te;:_rjetqm-all,
propﬁetary docurients ir‘tt.h;ei'rfﬁo's‘ééssion,aor. invt_hefpoés_éSSion of their counsel, corisultants,
emplos;ees;i members; officers, 1a‘ﬁd agents; t§ the-Initial-Holder's counsel or shall destroy that )
 material, Within-such time pefiod, "eaghfP'artic,ipant'ié,Céiving'cpfbprietéryfdbcﬁ_mbhts under.this
Pro‘tectivé':'order shall submit toathe’lhiﬁal Hélder‘s counsel an‘afﬁdaviifétating that, to the best of
“his/her knoWIe'd__ge,falI‘probriétary documents have:been retuméd' or .destjroyed.:fré- the extent
that siich filings, lssuances tra'ri_ébripts; iexhibi.t’s, and fnotes are ot retumnéd orude$troyéjd,‘ ,they,

shall remain subject to the prdﬁsions_of this Protective Order.’

' 2 The proceeding may be ongoing with respect to some matters for which no brop‘riet'ary'

information is required, while the maitters for which proprietary informatiori-is required have been

resolved. If an adjudicatory order provides that the portion of the proceeding for which
proprietary information is required has beén concluded, all proprietary documents shall be .
returned or destroyed In accordance with the procedures set out in this paragraph following the

Proceeding Termination Date.
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N Counsel, consultants, employees, members, officers, or any other individuals
representing a Paticipant who have reason to believe that propnetary docuiments may have
been lost or-misplaced.or may have othenmse become available to unauthonzed persons during

‘ 'the pendency or following the- completion of this proceeding shall notify the Board and the Initial -

Holder's counsel promptly of such-belief and-the reasons: for. |t

0. . Any violation of the terms of this Protective Order or a Nondisclosure Agreement _—

and Acknowledgment executed in. furtherance of this Protective Order may result inthe
imposition of such sa_nctions ‘as the_' Board.may deem appropriate lnot_uding,.but notrl_imlted to, | ;
referral of the violation tofapbropriate bar associations andlor other discip'Iinar-'.yauthoritiesT ‘

P. -Nothing in this:Protective 0rder~precludes any Participant(s) in thispro_c_eeding
from seeking changes in this Protective Order from the Board,'the, Commis_sion;‘ or.a court as
future cifcumstances warrant. | | . |

Q. ~ Nothing in this Protective Order shall be deemed topreclude any Particlpant
from mdependently seeking, through dtscovery in any other admlnistrative orjudicial
proceeding. -any propnetary document or mformation produced in this prooeedmg under th|s
Protective Order.” In-addition, if a document or information identifi ed in this proceeding as
R proprietary comes into the possessron of, or is known by-any P_articipant independently of a

- proprietary. dooument produced in this proceeding, and such ttnoyvledge Was acquired without . -
violation of Iaw.or other requirement 'applicable to such. Participant directing the Participant to .
- keep such mformation confidential, use of that document or |nformat|on in this proceeding,
wnthout oompliance with the terms of th|s Protectlve Order shall notbe a vrotation of theterms
of this Protective Order. The Parttctpant assertmg mdependent knowledge of the contents ofa |
' proprietary document or mdependent access to such a document shall have the. burden of
proving that such Informatton was independent!y obtained if the Initial Holder asserts that

disclosure of such information or document was a violation of this Protective Order.
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R. The Board may alter or amend thls Protectlve Order as crrcumstances warrant at "

) any time dunng the course of thls proceedrng

lt |s s0 ORDERED.

- ~FOR THE ATOMIC SAFETY
‘ AND LICENSING BOARD

IRA/

Paul S. Ryerson, Chairman : _
'ADMINISTRATIVE JUDGE -

' Rockwlle Maryland
December 11,2017




C  ATTAGHMENTA

UNITED STATES OF AMERICA -
NUCLEAR REGULATORY COMMISSION

- ATOMIC SAFETY AND LICENSING BDARD
Before Administrative Judges:
Paul S. Ryerson, Chairman

Dr-Gary S. Amold
" -Dr. Sue.H. Abreu

In the Matter of .| DocketNo. 52-047-ESP
TENNESSEE VALLEY AUTHORITY. ASLBP No. 17-954-01-ESP-BDO

(Clinch River Nuclear Site Early Site Permit
Application) ‘

NONDISCLOSURE AGREEMENT AND ACKNOWLEDGEMENT

Under penalty of penury, | hereby agree.and acknowledge that (i) access to propnetary
| documents as that term is. def ned in the Atomlc Safety and Licensing Board's Protective Order
.' dated December 11, 2017, issued in Docket No 52-047-ESP ASLBP No. 17-954-01-ESP-
BDO1. (Protective Order), may be provided to me pursuant to the terms and restrictions of the
Protective Order; (ii) | have been given a copy and have read the Protective Order; and (iii) |
agree 0 be bound by the terms of the.Protective Order: I»understand and agree that proprietary
idocuments therr contents or any notes or other memoranda summatizing or otherwise '
descnbmg the|r contents, or any form of mformatlon that derives from the propnetary documents
and copies or dlscloses the contents of the propnetary documents, shall be held in strict
confidence and shaII not be.disclosed to anyone except in accordance wuth that Protective
" Order, and shall be used only for purposes of this prooeedlng I acknowledge that a violation of
this Nondlsclosure Agreement and Acknowledgment or the Protective Order, ‘which mcorporates
the terms of this Nondisclosure Agreement and Acknowledgment, constitutes a violation of an

order of the U.S. Nuclear Regulatory Commission and may result in the imposition of such -
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sajnctiohs as.the Atomic Safety and Licensing Board of the U:S. Nuclear Regulatory

: CommISSIon may.deém:to’ be rappropnate.a | also: -acknowledge that a\ 'lahon ofthis ..

Nondlsclosure Agreement and Aoknowledgment of the Protectlve» Order. shall entme the lninal

Name (printed): : :
Title: __ ‘ -’(
* Employed by or Representing: -
 Sighature:
" Execuled on (date):
-
,

S

s




ATTACHMENT B

Indrvrduals A roved to Recerve Proptietary Documents Upon - Executron of
Nondlsclosure Agreement and Acknowledgement

r). o

Enn_ess_ee_\/ileﬂm
- Christopher. €. Chandler (Counsel for TVA)
Blake J. Nelson (Counsel for TVA)
Ryan Dreke (Counsel for TVA)

Southern Alliance for. Clean:Energy-and Tennessee Environmental Council-
Diane Curran (Harmon Curran, Splelberg & Ersenberg LLP Counsel for SACE and
TEC) " = - . - '
-Dr. Edwin S. Lyman (Expert Wrtness for SACE and TEC)
M.V. Ramana (Expert: Witness-for: SACE:and TEC)
Sara Barczak (Representative of SACE) '
Donald Safer (Representative of TEC)



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of )y
) ) .
' TENNESSEE VALLEY AUTHORITY ) Docket No. 52-047-ESP
) o
(Early Site Pemmiit Application ) -
for Clinch Rlver Nuclear Srte) )
CERTIFICATE OF SERVICE

| hereby certify- thit ¢ oopres ‘of the foregorng PROTECTIVE ORDER have been served upon the following
~ persons by Electronic Information Exchange

i

U.S. Nuclear Regulatory Commrssron U.S. Nuglear Regulatory Commrssron st
Ofl' ice of Commrssuon Appellate Adjudrcatron o Office of the' General Counsel g
. Mail Stop 0:16833' ~ Mail Stop 0: 14A44
Washington. DC 20555-0001 ' ' Washingtoh, DG 20555-0001
E-mail: o caamaﬂ@nrc gov Ann Hove, Esq.
' - David Roth; Esg. . .
u.s. Nuclear Regulatory Commrssron : * Susan'Vrahorefis, Esq
. Ofﬁce of- the Secretary ‘of the Comniission ’ Anthony Wllson Esq
Marl Stop 0-1 6833 Jocly Martln, Esq
Washmgton, DC -20555: 0001 - : .ann:ho

E-mail; \heann docket nre.gov

U S Nuclear Regulatory Commission; . O
Atomic Safety and. chensrng Board Panel jody-martie i
Mail Stop T-3F23: Lo e OGC Mail Center .
Washrngton DC 20555-0001 - ' ' OGCMaﬂCenter@nrc go

- Paul 8; Ryerson. Chaitman .. - R e .
Dr. Gary S, Afnold, Admlnrstratrve Judge '

“_,.‘

Dr, Sue H. Abreu, Admrmstratrve Judge . , Counsel for Llcensee Tennessee Valley
Kimberly C. Hsu, Law Clerk Authorlty
Joseph D. McManus, Law Clerk o Chnstopher Chandler Esq
E-mail: paul.ryerson@nre.¢ gov S Blake'Nelsont/Esq. =~
: Gary.Afnold@nrc.gov Ryan Dreke, Esq
- Sue.Abreu@nrc.gov . Tenriessee Valley Authonty
kimberly.hsu@nrc.dov - 400 W. Summit Hill Drive, WT6A-K
joseph.mcmanus@nre.gov Knoxville, TN 37902
‘ E-mail: ccchandlerO@tva gov
Counsel for Intervenors, SACE and TEC: . binelson@tva.gov

Diane Curran, Esq. . redreke@tva:gov
Harmon Cuirran Splelberg& Eisenberg LLP . _
1725 DeSales St., N.W., Ste. 500 h

Washington, DC 20036 :

. E-mail:. curran@harmoncurran com

Dated at Rockville, Maryland o [Original signed by Herald M. Speiser ]

this 11t day of December 2017 - Office of the Secretary of the Con'rmlssion
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

UNITED STATES OF AMERICA,
. Plaintif,

v, . Civil Action No. 1:16-cv-01056-GMS -
ENERGY SOLUTIONS, INC,,
ROCKWELL HOLDCO, INC,
ANDREWS COUNTY HOLDINGS, INC,,
and
WASTE CONTROL SPECIALISTS LLC,

. Defendants.

OINT PROPOSED STIPULATED PROTECTIVE ORDER

In the interests of (1) ensurmg efﬁcnent and prompt resolution of thls Actlon, (ii)
facilitating dlscovery by the Parues lmgatmg this Action; and (jii) protecting conﬁdent:al
| mformatlon from 1mproper dlsclosure or use, the Parties stlpulate to the prov1s1ons set forth '
below. The Court, upon good cause shown and pursuant to Fed R. ClV P. 26(c)(1), |
ORDERS as follows:
A Deﬁxtition; |
1. As used herein:-

(a) "Action" means the above-capnoned action pendmg m thlS Court -

including any related djscovery, pretrial, trial, post-tnal, or appellate proceedings.
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-(b) "Conﬁdentlal Information" means any trade secret or other conﬁdentlal
research development, or commerc1a1 information, as such terms are used in Fed.-R: C1v P.
26(c)('1 )(G); or any document, transcnpt; or other matenal contammg-s'uch information that
has not been pubhshed or otherwise made publlcly available. |

(c) "Disclosed"-means shown, d1vulged revealed preduced, descnbed

~ transmitted or otherwise cemmumcated, in whole or in-part.
| @ "Doeument” means any do’cument:-or electronically stored vinforrnation, as

the term is used in Fed. R. Civ. P 34(2).

(e) -"Investigation" me@n,s. tne -pre-Compléint inquiry into the matters at issue in
this Aetion by the U.S: Depértment of Jnstice. - . |

() "Investigation Materials" means non-privileged-do:cu‘ments,_ téstim_ony or
other materials that (_i) any. non-Party provided to any Party, either voluntarily or under |
compulsory nroeess, in the course of and reiatrng to the leyestigation; (ii) any Party provided
to any non-Party' in the course of and relaling-_to thie Investigation; or (jii) any Defendant, or
affiliated person or entity, provrded to Plaintiff, either voluntatily or under compulsory:
process,. in the.course of and relating to the Investigation. ..

'-.(‘g) "Litiéaﬁon Mateﬁel'sf' means non-privileged documents, testimony, or other
'ma'teriels that (i) any non-Party provides to any Perty, either voluntarily or under eompuls()ry
process, in connectien:with and dnﬁng the pendency of this Ae"tion'; (ri) are eXChmged between
any Party and.any non-Party in connection with and du’ring the pendency of this Actien;
(iii) any I?e,fend'ant provides to Plaintiff, either voluntarily or under compulsory 'proceés, in

connectien with and during the pendency of this-Action and/or (iv) Plaintiff provides to any

| Egi s S et ST e e S
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Defendant, either voluntarily oir-'under comﬁuleory process, in connection‘w'it_h and during the
pendency of this Action.

- (h) "Outside Counsel of Record" means the firm(s) of attomeys representmg a

Defendant i in this proceedmg |
. ® “Party" means the Umted States or any Defendant in this Action. "Partles
means collectively Plgmuff and Defendants in this Action.

() "Person" hwahs any natural person, corporate entity, partnership,
ass0c1at|on, ]omt venture, govemmental entlty, or trust.

(k) "Protected Person” ‘means. any Person (mcludmg a Party) that has
provided Investigation Materials or whose Vdocu,ments, testimony or other matemals_are '
t;rovided inthis Action by any Pzirty- or nen—P.arty te a Party,.either voluntarily or in response
“ toa discovery' re’t.;uest or subpoena. |
‘B. Notlce to Non-Parties

2. Thiis Order is considered executed and binding once 51gned by both parttes and
filed with the Court.

3. Once executed, each Party shall have two business days to send by email,
facsimile, or otemight delivery zt copy of this Order to each non-Party Protected Person (or,.
if represented by counsel the non-Party Protected Person's counsel) that provided
Investlgatlon Matenals to that Party.

4. Ifa non-Party Protected Person detemunes that this-Order does not adequately
protect' its Confidential Information, it may, w1tlun seven business days after receipt of a copy
" of this Order, seek additional protection from the Court for its Confidential Information. If a

non-Pany Protected Person seeks addmonal protection from the Court, the matenals for which
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addit_ionjal_' protectiOn has been' ,sough't; yyili net be provided to.other 'Pers'ons' until the-Courthas -
ruled.. . o - ’ - TR |
C.  Design ition of Confidential Information *
8. DESIGNATION OF INVESTIGATION MATERIALS Investlgatlon Matenals

 submitted- by a Protected Person, or any- other materrals that are entrtled t0. conﬁdentrahty under the-f . '

Antrtrust C1v1] Process Act 15.US: C §: 1313(c) (3), the Hart-SootI-Rodmo Antltrust
Improvements Act; 15 U_;S;G.. §:18a(h), or any.other: federal or state:statute,;regulgtlgn; or .. . .
‘precedetit coricerning dbcume_‘nts in.the possession: of-th‘eﬁaihtiff,- and{a‘ny information taken from. -
any portion of sich dociiment; shall:be tréated in;the‘.frfstiinStanc_efas Conﬁdentrallnformatron
- under thi's-Ofdet diiring pretrial procéedings. Such 1 "rﬁa'terial maygbe;'ﬂiselos%d only:ifi a‘c‘cordanee K
 with the procedures set: forth in thls Order -Any.such materials. produced by.any Party in this
Action will:-be marked: wrth the desrgnatron ”CONFIDENTIAL" in a manner that wnll not .
interfere yvrth;legrb;llty:or audlblhty_.,-WhereaConﬁdentral In_formatlon'ls. ,pro_duced in electronic
format on-adisk or- gthier medium »t'hat:‘coritains;exelusively Confidential Information, the - -
"CONFIDENTIAL" designatioi may-be placed on the.disk or oftier meditim. The confidentiality: - "
~of s't_lch.matterials may h‘e latet challenged under the provisions of ;S.,ectiprfl_»:'D.bve_l,,ow. |

6. DESIGNATIO'NZOF LfFlGATION MATERIALSThefollowmgprocedures gover.n‘
the process for P.r,otee'ted Persons to designate as Confidential any-information that they
disclosed in thi$ Action after thiis Order s entered, including but not ,lir"nited to information in
respo‘nse to ret;u'ests under Fed. R.-Civ, P. 30, 31; 33, 36-and 45, and ,docuntents disclosed 1n

Tesponse to Fed. R Civ.:P: 33(d), 34(b)(2) and (c), or 45 |

- (a) Testlmony All transcnpts of depositions taken in this -Action after entry of i

this Order will be treated“as .Conﬁdentral Information in their entirety for 21 days after the date . A
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when a complete and final copy. of the transcript: has been made available to the deponent (or the
deponent s counsel, if apphcable) Within five busmess days of recelpt of the ﬁnal transcnpt the '
Party who noticed thc deposmon shall provide the final. transcnpt to the deponent:- Within 21
days followmg receipt of the final transcript, the deponent may demgnate as Conﬁdentla] any
| portion of the deposition transcript, by page(s) and line(s); and any deposition exhibits provided
by the deponent or the d'epone'nt’s- einploye‘r. To bo effective, such'désignatlions‘ must be
proyided in writing to Blaindffs and Defendants' counsel listed at the end of this Order. Any ‘
- portion of the_ transcript or exhibits not so designated pursuant to this subparagraph 6(a)-shall . :
not be tréated as Con‘ﬁden‘tial fdespite any prior designation of confidentiality.

_ (b) Documents: Where a Protected Person produces after entry. of this: Order
hard copies of documents or-electronic version of documents that are not ina natxve format,
suc-h documents shall be designated by the Prot_eoted Person for'protectlon nnder»thls Order by

' stampmg or otherwise marking each page containing Confidential Information with the
designation "CONFIDENTIAL" in a manner that will not mterfere with. leglblllty or audibility:
'_ If thie entire document is not Conﬁdentlal‘lnfonnat_lon, the Protected Person shall stamp or

.' label only those pages that contain Confidential Informauon |

(_) Electronic. Documents and Data. Where a Protected Person produces

electronic files and documents in native electronic format after entry of this Order, such
electronic files and doouments shall be designated by the ‘Protected Pérson fon protecdon under
this Order by appending to the file names or designators information indicating whether tne )
file contains Conﬁdential Infoﬁnaﬁon, or by any other reasonable_ method for appropriately

. designating such information produoed in electronic format, including by making such

dosignaﬁ_ons in &asonably accessible metadata associated with the files. Where Confidential :
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Information is produce_d‘-in electronic format on a disk or other medium that contains.

) exclusive‘ly Confidential Informmon, the, '!CONFnﬁENTIAL” designation may.be placed:'on
the disk .or:other medium. When electronic files or'docu.me.nts in nati—'ve form are printed for |
use at-deposition, ina court-p’roceeding,- or for provision m pl'inted form to any-person '
deScribed in subparagraph \9(g.) the Palty printin'g the electronic files or-documents shall afﬁx

. legend to the printed document saymg "CONFIDENTIAL" and include the producnon
number and designation: associated w1th the native file: -

(d) Whenever dlscovery 18. sought from a non-Party in, thlS Acnon, a copy of
this Order sha]l accompany the dlscovery request or. subpoena Non-Parties- may-designate: -

‘ materials as}Conﬁdential ‘pursuant to'the 'prot':edufes‘ in ,this pa'r_agraph;, .

7. Any productlon of documents or testlmony not de51gnated as Confidential: w11] not
be deemed a:waiver of: any future clalm of conﬁdentlahty concerning such mformatlon ifitis-
later des1gnated as’ Conﬁdenual Ifat any time prior to the trial of this’ Actlon, a Protected
Person ~rea1|zes'that it.should 'have»‘desxgnated asAGonﬁde_ntlal an'y‘ doc,uments,- t‘estlmon_y,ﬂ Or
other materials :that-'Person previously. pr'oduced duting discovery in this Action, it. may 5o
designate.such dOcumen,ts; testimony, ‘or othermaterials by uotifying'_,tll,e Pames in writing. The
Pafties-shall thereaftef treat auch'.materialsjpursuant to the Profe_'cted Petson's: new.desiénation

- under the terms of this Order. No prior disclosure ‘of newly.designated Confidential Information
shall violate ths Order, -+~ |

k 8.. In the event of a disclosure of any Confidéntial Information to any person(s) not
authorized to receive such disclosure under this Ordel;, the Party responsible for having made
such disclosure shall promptly notify the Protected ,Pefeon-whose material has been disclosed .

and provide to such .Protected Person all known relevant information concerning the nature
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and circumstances of the disclosure. The disclosing Party shall atso promptly take all
reasonable measures {o retrieve the improp‘er’ly 'di’scldsed material and t0 ensure that no further
. or greater unauthorized drsclosure and/or use. thereof is made Unauthonzed or madvertent
drsclosure shall not change the confidential status of any dlsclosed material or waive the right
‘to maintain the drsclosed matenal as containing Confidential Informatlon |
D. Challegg_ es to Confidentlal Designation
9. Any Party who objects to any designation of conﬁden'tiality may at any. time before
the trial of this Actlon provrde a written notrce to the Protected Person who provrded the
matenals and all other Parties statmg w1th particularity the grounds for the: objectron All
matenals objected to shall contmue to be treated asConﬁdentraJ Information pendmg resolutton
. of the disoute.'lf the objecting Party and the Protected Person cannot reach agreement on the
objection withind business days of the Party's written notice-, the Protected Person may -address
the dispute to this Court in accordance with the Scheduling Order The Protected Person bears
| the burden of persuadmg the Coutt that the matenal isin fact Conﬁdentral Informatron w1thm
: the definition set: foith i in paragraph l(b) The designated information shall be treated in
- accordance w1th its Conﬁdenual Information designation under this order until the Court rules !
- on the destgnatmg Protected Person's timely ﬁled motion. If the Protected Person fails to move
tt)e Court in accordance with this paragraph, ot if the Court finds the designation of Confidential
Inforrnation to have been inappropriate, the designationof confidentiality shall be considered
rescinded. The Parties thereafter shall not be required to treat the inforrnation' as Confidential
: Informatlon under this Order The Parties' entry. mto thrs order. shall not preclude or prejudlce N

either the Protected Person or the objectmg Party from arguing for or agamst any-designation,
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establish any presumption that a partlcular de51gnat10n is valid, or alter the burden of proof that

would otherwise apply in a.dispute over discovery or. dlsclosure of: mformatmn

» "E.. Dlsclosure of - Confidentlal Informatlon : ‘

10. Conﬁdentlal Informatlon may | be dlsclosed only to the followmg persons:
(a) the Cour_t and.all -.persons aSS_lstln‘g the Couirt in tlus ‘Action; including law -
clerks, court teporters in the. courtroom, and stenographic or clencal personnel
(b) counsel for the Plamtlff and its. attomeys, m—house economists, paralegals
and other professional personnel {intluding support and ITstaff-), and ‘agents or Jndependent;
contractors 're'_tained.by the Plainttff to.assist in-.t_his vAeti,on whose functions tequit'e- access to
the information; A' . N -
- (€): Out{_si_de Counsel of Ret:ord for Defendants, incil‘udingv anypat,t_omey's_v;
paralegals, and other,_pro.fessional personnel (including suoport' and IT stnft) that.such ,- |
' outs_ide counsei assigns to this Action whos_e"ﬁln'ctions tet]utxe access to the intfonnation (in- -
house eounsel for Defenda‘nts-? however, are excluded and shiall not h_ave-.a'(‘:cese toany.
o Conﬁdential.»_lnfonnati_on under this.Order; unless and until mo’diﬂe"d); |
() outside vendors ot' service;'prouidets (sucn;as copy-service providers,
~ outside court repOttets retained for: depdsitions, nnd document-.management .consultants)
retamed by a Party to assist that Party in this Action provnded that they shall first. execute an
Agreement Concemmg Conﬂdentlahty in'the form of Appendix A attached hereto
() any medlator,,arbmjatoi_', or specnal master ;_th’at the Parties engage in this
. Action or that this Court 'appointSQ‘ - .. | :

~ (f) persons who are authors, addressees; and recipients of the document; to the

extent they have pre\;iously had lawful access to the document disclosed or to be disclosed; or - -

[Sracmm el



Case 1:16'-C\"/-'01_056-GMS Document 27 Filed 12/02/16 Page'9 of 15 PagelD #: 99

‘persons whom couns_el for a Party believes in good faith previ‘ously received or had access to

_ the document, unless the person indicates that he or she did not have access to the docoment;
(g) any person retained by .a Party to serye as atestifying or consulting expert in

this Action, including.employeec'of the firm with which the expert or consultant is associated or
| 1ndependent contractors who assist the expert's work in this Action, provrded that they shall-

first execute an Agreement Concerning Conﬁdentlahty in the form of Appendix A attached

hereto; and

(h) outside tnal con’s'ultants (including, but not limited to,- graphics

consultants) prdvided that they ‘shall first ex‘ectt'te an-Agreement Conc'erning?Conﬁdentiali_ty
, _. in the form of Appendrx A attached hereto | |
11.-Counsel for the Party makmg the disclosure must retain the orlgmal of the
A Agreement Concerning Confidentiality in the form of Ap__pendlx A attached ﬁhereto until final _
resolution of this Actlon

12. Each individual descnbed in paragraph.9 of this Order to whom
' ':‘information designated as Conﬁdéntial Inform'ation-is disclosed must not disclose that
Conﬁdentlal Informatlon to any other individual, except as prov1ded in this Order.
13. Recrpxents of Confidential Information under this Order may use such matenal

.~ solely for the prosecutton and defense of this Actlon and not for any business, commerc1al ‘or
. competitive purpose or in-any ‘other lmgatlon proceedmg Nothmg contained in this Order
however, will affect or restrict the rights of any Party with respect to its own documents or. ‘
information produced in this Action. Further, nothing contained in this Order prevents Plaintiff,
subject to taking appropriate steps to preserve the conf_identiality of such information, from

 disclosing such information designated as Confidential (i) in the course of any other legal
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proceedmg in'which the U.S: Depantment of Justice is a party; (ii). for the purpose of- secunng
compliance with a Final Judgment in this *Actlon or (m) forlaw enforcement purposes. -
14. Other Proceedmgs ‘By-entering.g tlns order and limiting the- dlsclosure of mformatlon :
in th1s case; the Court does not mtend to pieclude another.court-from ﬁndlng that' 1nformat|on
. may ‘berrelev,ent:and sub]eet to disclosure in another case. Any p_e_rsOn.or-part_y subjéct to;‘tlns :
order who beeolnes .S_ubjeé_t .'to a motion to-disclose enother,pafty's info'rmation iies’igmtted- SRR
' conﬁdentlal“ pursuant to this otder shall promptly notlfy that party of the motlon so that the
party may: have an’ opportumty to appear and be hieard ori whether that mformatlon should be
dlsclosed LoE e * T IO R |
15 Nothmgm this Order SRR | R
. :(a):limits a: Protected Person's use or dlSClOSIJI‘C of i its own 1nfonnatlon '
‘ desngnated as Conﬁdennal Information;-
(b) prevents disclosure.of Confidential Information with-the consent of
the Protected Pérsoin that designated the material as Corifidential;
(c) prevents disclostire by-4 Party of Confidential Inforthatiori (i) that is or has -
becori publicly known through no failtof that Prty; i) lavefly.acquired by or kfown to
that Party independent of.re,Ce'i_pt_ in ‘dist:overyJinthi's Action; (iii) pxettiouSIy produced, - '
disclo'se’d and/or ptovided to'that Party without an obligation of confidentiality and not by
inadver.ten'ce or mistake; or.(iv) pursiant to an-order of a-court or ‘as may be re‘quired by law;
-‘(d)' prcvents”Plaintift‘s re_tention oi' uéé or disetosure of 'Investigation -Matertals
or Liti g'atiort Materials OUtsidexthe context of tfn'e Action to the extent permitted by appllicabl'e. ‘
law or regulation govei'ning such pre-complaint discovery inc_ludint,g the Hart-Scott-Rodino

!

10
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Act, 15 U;S.C: § 18a-and the Antitrust Civil Proqess Act, 15 US.C. 8§ 13.1. 1-14, or fof law
enforcement purposes, or as required by lz.lw, couftbrdéx_‘ Or: regulati.on.
F.  Useof Information Designated Confidential in This Action
16. If aniy 'do;:umt;,nts,v festimony, or other materials designated under this Order as .
| Confidential Information are included in any pleadiﬁg, motion, exhibit, or other paper to Be ﬂlgd
with the Court; the'Panj seekmg to ﬁle must file such Confidential Informa_tion under seal,
in accordance with D. Del. LR 5,.;1 .3. Nothing in this Order sﬁall estrict the Partiés:or any
mterested member.of the public from challengmg the filing of any Conﬁdentlal Information -
. under seal. Nothmg in this Order shall apply to Plaintiff’s complamt prev10us1y filed in thlS
action; however, this Order shall apply to Confidential Information undg:rlymg allegations
in Plaintiff's coniplaint; Nothing in tilis order restricts Defendants’ rightlto seek to have
information underly_ing Plaintiff's complaiht protectéd as Cpnﬁdentia-l Information. -

17. Disclosure at trial of documents and testimony-and other materials designated as
Confidential Information will be governed pursuant to Court order. The parties shall meet and
confer before trial and submit a récommended order bﬁt-lining thos? procedures;. )

G. | APrgceduros upon Termination of This Action _

18. The obligations imposed by this Order survive ithe terminatioﬂ of this Action unless
the Court; which shall retain jurisdiction to résolve any disputes arising out of this Order, orders
othervjvise’. Within 90 days after the expiration of 'thé time for appeitl of an order, '.judgment'-. or

~ decree terminating this litigation, all persons havmg received information demgnated as
Conﬁdentlal Informatlon must elther make a good faith effort t0 return such material and all
copies thereof to the Protected Person (orthe pcrspr_l 's counsel if representcd by counsel) that

produced it, or destroy or delete all such Cbﬁﬁdential Information. Counsel for Plaintiff and -

1
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' 'Defendants will be entitled to retain court papers, deposmon and tnal transcnpts and exhxbrts &
- and work product provided that the Partles and their counsel do not.disclose the portions of
court papers deposition transcnpts exhrbrts :or work product containing mformatlon
desrgnated as Confidentral Informatron to any person except pursuant to- Court order or - o . |
| : agreement wrth the Protected Person that produced the Conﬁdentlal Infonnatron gr:as otherwrse =y :
‘ permltted herein. All Conﬁdentlal Informatlon retumed to the Partres or their counsel by the o
. -

Court likewise must be dlsposed ofin accordance with this paragraph Nothmg in thls

_Paragraph,» however,-_restncts the rights of the Pames under,p’aragraphs 13 or 15 of this Order.
H Rigl_l"’ ¢ to Seek Modiﬁeati'on
or Protected Person from seekmg further-or additional protections of any of its matenals Or.
, 'modr_ﬁcatron of this Order _upon:motron duly made pursuant to the Rules of this Court,
- including, without limitation, an order that certain material not be produced at all or is not
adniissible evidetice in this Action. | |
20 Nothmg in this Order llmrts the right of the Patties to seek modlﬁcatlons to this
Order, and the fact that the Partres strpulated to thrs Order shall not be ground for an obJectmn
| to any future request by any Party for amendment of this Order
| 8 - Persons Bound by This Order-
21. -Once executed, this Order shall be binding on the Parties to this Atitidn, their
attorneys, and their successors, personal representatiyes, administrators, assigns, pare'nts,
_subsidiaries, divisions, affiliates, employees, agents, retained consultants and exper‘ts, and any '
persons or organizations over whtch tney have direct con'tro,l.. |

Dated: December 2, 2016

12
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AGREED TO: - o | g ¢

By Counsel for the Plaintiff United States: .

. /s/ Jennifer Hall _
JENNIFER HALL (#5122) _
Assistant United States Attorney. : JOHN LINDERMUTH
United States Attorney's Office - TRAVIS R. CHAPMAN
. 1007 Orange Street, Suite 700. - ‘Uniited States Departmerit of Justice
Wilmington, DE 19801 450 5% St. NW, Suite 7100
(302) 5736277 . ' Washington, D.C. 20530

jennifer.hall @usdoj.gov (202) 353-9006
' . : - travis.chapman @usdoj.gov

13
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By Counsel for Defendants Energy Solutions and Rockwell Holdco: -

. Is/ Robert S. Saunders : [EE
ROBERT S. SAUNDERS L LR
Skadden, Arps; Slate, Meagher & Flom LLP
920 N. King Street
Wllmmgton DE 19801

TARA REINHART : y
Skadden, Arps, Slate, Meagher & Flom LLP o ‘

~ 1440 New York.Avenue, NW EE
Washington, D.C. 200005

By Counsel for Defendants Andrews County Holdmgs and Waste Control Speclahsts

Is/ Joseph Osto;g ¢h '
JOSEPH OSTO,YICH

Baker Botts LLP
.1299 Pennsylvania Avenue, NW
Washington, D.C. 20004

SO ORDERED:

‘Dated this day of December, 2016

HONORABLE GREGORY M. SLEET
UNITED STATES DISTRICT JUDGE

14
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APPENDIX A

'UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

UNITED STATES OF AMERICA,
Plaintiff,
¥ . | Civil Action No. 1:16-cv-01056-GMS
ENERGY SOLUTIONS, INC., | | ‘
ROCKWELL HOLDCO, INC,
'ANDREWS COUNTY HOLDINGS, INC.,
and |
WASTE CONTROL SPECIALISTS LLC,

Defendants..

AGREEMENT CONCERNING CONFIDENTIALITY

L _ : -, am employed by : as_
I hereby certify that:

1. I'hiave read the Protective Order entered in the.above-captioned action, and understand
its terms. : S :

2. 1 agree to be bound by the terms of the Protective Order entered in the above-
captioned action. I agree to use the information provided to me only as explicitly
provided in this Protective Order.

31 understand that my failure to abide by the terms of the Protective Order entered in the
above-captioned action will subject me, without limitation, to civil and criminal
penalties for contempt of Court. : . :

4. I submit to the jurisdiction of the United States District Court for the District of
Delaware solely for the purpose of enforcing the terms of the Protective Order entered
_ in the above-captioned action and freely and knowingly waive any right I may
otherwise have to object to the jurisdiction of said Court. '

 SIGNATURE | DATE
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