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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 
 
 

In the Matter of:     )      
       ) 
Interim Storage Partners      )  Docket No. 72-1050  
       ) 
(WCS Consolidated Interim Storage Facility) ) 
        ) 

 

PETITION OF PERMIAN BASIN LAND AND ROYALTY ORGANIZATION AND FASKEN 

LAND AND MINERALS FOR INTERVENTION AND REQUEST FOR HEARING 

Pursuant to 10 CFR 2.309 Petitioners Permian Basin Land and Royalty Organization 

(PBLRO) and Fasken Land and Minerals (Fasken) hereby respectfully petition for intervention 

and request a hearing in the above-captioned matter.   

I. FASKEN AND PBLRO HAVE STANDING TO REQUEST A HEARING 

Fasken and PBLRO have bases to intervene pursuant to both of the NRC’s recognized legal 

frameworks for analyzing standing based on radiological injury: traditional standing and the 

proximity presumption. U.S. Army Installation Command (Schofield Barracks, Oahu, Hawaii, & 

Pohakuloa Training Area, Island of Hawaii, Hawaii), LBP-10-4, 71 NRC 216, 228 (2010). 

PBLRO is an association formed in response and opposition to the proposed CISFs. In Andrews 

County, Texas (ISP WCS CISF) and Lea County, New Mexico (Holtec CISF). (Boyd 

Declaration, para. 2). Members of PBLRO, which includes Fasken, are oil and gas producers and 

royalty owners which have long-term economic, social and environmental interests in the 

Permian Basin. (Id.). PBLRO’s purpose is to advocate on behalf of oil and gas producers and 

land and royalty owners who have substantial economic interests that are jeopardized by the 
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proposed CISF. (Id.) The potential for harm to Fasken’s interests parallels the potential for harm 

to other members of PBLRO. (Taylor Dec., paras. 6, 13-14). No other petitioner/party can 

adequately represent the interests of Fasken and the oil and gas producers and land and royalty 

owners in PBLRO. As set forth below, Fasken and PBLRO have met the requirements to 

establish standing. 

A. Fasken and PBLRO Have Standing Pursuant to Traditional Standing Doctrine 

Traditional standing anticipates injury-in-fact, causation, and redressability. Pac. Gas 

& Electric Co., LBP-02-23, 56 NRC at 426 (2002). Fasken and PBLRO satisfy the traditional 

standing requirements because harm to its members who live, work and travel on or along 

transportation routes that ISP plans to use to transport spent nuclear fuel to the CISFs. In the 

Matter of Duke Cogema Stone & Webster, (Savannah River Mixed Oxide Fuel Fabrication 

Facility), LBP-01-35, 54 NRC 403, 417 (“[U]nwanted doses of ionizing radiation” from 

shipments of nuclear fuel transported “over the same public highways the Petitioners’ members 

travel” established standing because “incident-free shipping of plutonium provides a dose of 

ionizing radiation, albeit small, to anyone next to the transport vehicle and a minor exposure to 

radiation, even one within regulatory limits, is sufficient to state an injury in fact.”). 

Furthermore, there is a risk of radiologic harm from an accident caused by shipments of 

spent nuclear fuel being transported to the CISF. See e.g., WCS Environmental Report 4-15 

(noting that rail casks could release radioactivity in “exceptionally severe accidents”). Highways 

in the area near the WCS CISF are unsafe due to the increased traffic from the oil boom which 

creates a risk that accidents involving radioactive waste shipments are also likely. See e.g., New 

Mexico GOP Governor Hopeful: Toll Roads for Oil Traffic, Associated Press, KTBS (Aug. 21, 

2018), https://www.ktbs.com/news/business/newmexico-gop-governor-hopeful-toll-roads-for-



3 
 

oil-traffic/article_e8f4a10a-2542-5a9a-b64ed0e6448c7bc8.html. Fasken and PBLRO members 

also may not be able to avoid radiological harm while travelling in the Permian Basin. The 

choice of routes is limited, and travelers in the vicinity of the proposed site may be unable to 

avoid radiological exposure and injury. See Duke, LBP-01-35, 54 NRC at 415. Moreover, ISP 

plans to use the Texas and New Mexico Railway between Monahan, Texas and Eunice, New 

Mexico to transport spent fuel to the site. See WCS Environmental Report at 4-8. This railway 

runs within a few hundred feet of Highway 18 for approximately 40 miles. Use of these 

anticipated routes and methods of transport virtually assure that Fasken employees and members 

of PBLRO will be in close proximity to routine shipments of spent nuclear fuel and thereby 

ensure members and employees will be exposed to unwanted radiation. Fasken and PBLRO have 

standing to request dismissal of the WCS application through employees and members: 

• Tommy Taylor, who regularly travels on roads and highways around the WCS CISF, 
including Highway 176 which parallels the Texas and New Mexico Railway for 
approximately 40 miles. See Exhibit 1, para 3. 

• D.K. Boyd, who travels once a week on Highway 18 for business related purposes on his 
ranch and to access his residence. The Texas and New Mexico Railway also runs through 
5.5 miles of D.K’s ranch which D.K. and his family frequently and regularly cross to 
conduct their cattle operations. See Exhibit 2, para. 7. 
 
As oil and gas producers and land and royalty owners, Fasken and PBLRO also have 

traditional standing based on CISF’s adverse impacts on property values. See Kelley v. Selin, 42 

F.3d 1501, 1509–10 (6th Cir. 1995) (“Petitioners are clearly asserting a threatened injury. The 

injury can be fairly traced to respondents’ actions since petitioners allege that it is the storage of 

spent nuclear fuels in the VSC–24 cask that has the potential to interrupt enjoyment of their 

lakefront property and to diminish its value. Finally, a decision in their favor could redress the 

threatened harm.”); see also Louisiana Energy Servs., L.P. (Claiborne Enrichment Ctr.), CLI-98-

3, 47 N.R.C. 77 (1998). Close proximity to nuclear facilities and transportation routes for spent 



4 
 

nuclear fuel may decrease property as soon as a nuclear facility is licensed. And a radiological 

release that interferes or precludes continued production in the Permian Basin implicates the 

interests of Fasken and PBLRO. Accordingly, Fasken and PBLRO have standing to intervene 

and participate in hearings related to the subject CISF application through members: 

• Tommy Taylor, who is the Vice President of Fasken Management. LLC which owns 
leasehold property where oil and gas extraction and production activities are conducted. 
See Exhibit 1, para 1 & 3. 

• D.K. Boyd who owns Frying Pan Ranch which is used for oil and gas operations, cattle 
operations, and for residency. See Exhibit 2, para 5 & 7-8. 
 
B. Fasken and PBLRO Meet Standing Requirements Under the Proximity 

Presumption 
 

NRC recognizes standing may be based on the proximity presumption. Tennessee Valley 

Auth. (Sequoyah Nuclear Plant, Units 1 & 2; Watts Bar Nuclear Plant, Unit 1), LBP-02-14, 56 

NRC 15, 3 (2002) (“This so-called proximity or geographical presumption ‘presumes a petitioner 

has standing to intervene without the need specifically to plead injury, causation, and 

redressability…’ ”); Armed Forces Radiobiology Research Inst. (Combalt-60 Storage Facility), 

ALAB–682, 16 NRC 150, 154 (1982) (The “proximity to a large source of radioactive material 

establishes petitioner’s interest.”). Where the “nature of the proposed action and the significance 

of the radioactive source” create an “obvious potential for offsite consequences,” the NRC 

applies a presumption of standing to individuals residing, owning property, or having frequent 

and regular contacts within the radius of those potential offsite consequences. Consumers Energy 

Co. (Big Rock Point Indep. Spent Fuel Storage Installation), CLI-07-19, 65 NRC 423, 426 

(2007) (quoting Exelon Generation Co. (Peach Bottom Atomic Power Station, Units 2 & 3), 

CLI-05-26, 62 NRC 577, 580-581 (2005)); see also Kelley v. Selin, 42 F.3d 1501 (6th Cir. 

1995); USEC, Inc. (Am. Centrifuge Plant), CLI-05-11, 61 NRC 309 (2005). 
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Fasken has oil and gas interests approximately eighteen miles from the proposed WCS 

CISF site. (Taylor Declaration, para. 3) PBLRO member D.K. Boyd has property within four 

miles of the WCS CISF site. (Boyd Declaration, para. 4). These distances meet the proximity test 

for standing. 

The determination of the radius “beyond which . . . there is no longer an ‘obvious 

potential for offsite consequences’” is made on a case-by-case basis. Exelon Generation Co. LLC 

& PSEG Nuclear, LLC (Peach Bottom Atomic Power Station, Units 2 & 3), CLI-05-26, 62 NRC 

577, 580-81 (2005). Licensing Boards have found standing based on proximity to spent nuclear 

fuel ranging from 4,000 feet to 17 miles that both Fasken and PBLRO satisfy. Private Fuel 

Storage, LLC (Independent Spent Fuel Storage Installation), LBP-98-7, 47 NRC 142 (1997); 

Pac. Gas & Elec. Co., LBP-02-23, 56 NRC at 428; See also Vermont Yankee Nuclear Power 

Corp. (Vermont Yankee Nuclear Power Station), CLI-00-20, 52 NRC 151, 163-64 (2000) (6 

miles sufficient for standing in license transfer proceeding). The standard for assessing the 

potential for offsite consequences is whether the consequences are plausible, not whether 

consequences are probable or likely. Cfc Logistics, Inc., LBP-03-20, 58 NRC 311, 320 (2003) 

citing Ga. Inst. Of Tech. (Georgia Tech Research Reactor) CLI-95-12, 42 NRC 111 (1995) 

(Commission found standing based on a “plausible scenario, albeit a highly unlikely one, in 

which three independent redundant safety systems—all designed to function under normal 

circumstances—could simultaneously fail in a research reactor.”). It is plausible that radiological 

harm would impact Fasken’s interests situated eighteen miles from the WCS CISF and PBLRO 

member D.K. Boyd’s property four miles from the site as well.  

The potential for offsite consequences from the WCS CISF is “obvious” due to the 
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extraordinary volume of spent nuclear fuel anticipated for its facility. ISP proposes to store 

40,000 MTU of spent nuclear fuel at the WCS CISF—a quantity that is more than half of the 

spent nuclear fuel existing in the United States. WCS Environmental Report at 4-9. Further, ISP 

recognizes at least one plausible scenario that would result in off-site consequences from storage 

of spent nuclear fuel at the WCS CISF. WCS Safety Analysis Report at 12-2 (“Analyses are 

provided for a range of hypothetical accidents, including those with the potential to result in a 

total effective dose equivalent of greater than 5 Rem outside the owner controlled area or the 

sum of the dose equivalent specified in 10 CFR 72.106.”). 

Fasken and PBLRO have standing to warrant granting intervention status and hearing 

participation based on the proximity presumption because Fasken and PBLRO members own 

property and have frequent and regular contacts within the radius of potential obvious offsite 

consequences of the ISP CISF, including: 

• Tommy Taylor, who spends time on leasehold properties owned by Fasken that are 
within 18 miles of the WCS CISF. See Exhibit 1, para. 3. 

• D.K. Boyd, who owns Frying Pan Ranch which is located 4 miles from the WCS CISF at 
its nearest point. See Exhibit 2, para. 4. 
 
C. Fasken and PBLRO Have Properly Established Representational Standing 

Requirements 
 

To establish representational standing, an organization must show that at least one of its 

members will be affected by the proceeding, that the identified members would have standing to 

intervene on their own, and that these members have authorized the organization to request a 

hearing on their behalf.  Sequoyah Fuels Corp. and General Atomics (Gore, Oklahoma Site), 

CLI- 94-12, 40 NRC 64, 72 (1994) (citing  Houston Lighting and Power Co. (Allens Creek 

Nuclear Generating Station, Unit 1), ALAB-535, 9 NRC 377, 389–400 (1979)) (“An 

organization seeking representational standing on behalf of its members may meet the ‘injury-in-
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fact’ requirement by demonstrating that at least one of its members, who has authorized the 

organization to represent his or her interest, will be injured by the possible outcome of the 

proceeding”). Additionally, the interest that the representative organization seeks to protect must 

be germane to its own purpose, and neither the asserted claim nor the required relief must require 

an individual member to participate in the organization’s legal action. Consumers Energy Co. 

(Palisades Nuclear Plant), CLI-07-18, 65 NRC 399, 409 (2007). 

Here, Fasken’s purpose is to assure that the licensing decision adequately protects the 

interests of Fasken and other PBLRO members in an environment free from radiation fm the 

proposed CISF and other hazards associated with CISFs and to protect the economic interests of 

Fasken and PBLRO to which Fasken belongs. (Exhibit 1, para. 16). PBLRO’s purpose is to 

oppose CISFs in Andrews County, Texas and Lea County, New Mexico and to support its 

members’, including that of Fasken’s, long-term economic, social and environmental interests in 

the Permian Basin. (Exhibit 2, para. 2). Fasken and PBLRO have thus demonstrated that the 

interests they seek to protect are germane to each organization’s purposes. Fasken and PBLRO 

have both identified members who will be affected by the proceeding and who also have 

standing to intervene on their own accounts based on both traditional standing and the proximity 

presumption.1 Tommy Taylor and D.K. Boyd have authorized both Fasken and PBLRO to 

request a hearing on their behalf. (Exhibit 1, para. 16); (Exhibit 2, para. 16). Thus, Fasken and 

PBLRO have met the requirements of representational standing. 

1 See Exhibit 1, para. 3 (employment duties and personal reasons require Taylor to travel to and 
spend time in the area of the proposed CISF); see also Exhibit 2 (owns land and interests within 
four miles of the proposed CISF). 
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II. FASKEN-PBLRO CONTENTIONS

Pursuant to 10 C.F.R. § 2.309(f), a petitioner’s contentions must: (1) provide a specific 

statement of the issue of law or fact to be raised or controverted; (2) provide a brief explanation 

of the basis for the contention; (3) demonstrate that the issue raised in the contention is within 

the scope of the proceeding; (4) demonstrate that the issue raised in the contention is material to 

the findings the NRC must make to support the action that is involved in the proceeding; (5) 

provide a concise statement of the alleged facts or expert opinions which support the petitioner’s 

position on the issue and on which the petitioner intends to rely at hearing, together with 

reference to specific sources and documents on which the petitioner intends to rely; (6) provide 

sufficient information to show that a genuine dispute exists with the licensee on a material issue 

of law or fact. 

The NRC has made clear that the burden on a petitioner in stating its contentions is not 

heavy. In Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Station, Unites 2 & 3), CLI-

01-24, 54 NRC 349 (2001), the NRC describes the admissibility standards as “insist[ing] upon

some ‘reasonably specific factual and legal basis’ for the contention.” Id. at 359. Petitioners are 

required only to “articulate at the outset the specific issues they wish to litigate.” Id.  

The NRC courts have also made clear that the burden of persuasion is on the licensee, not 

the petitioner. The petitioner only needs to “com[e] forward with factual issues, not merely 

conclusory statements and vague allegations.” Northeast Nuclear Energy Company, 53 NRC 22, 

27 (2001). The NRC described the threshold burden in stating a contention as requiring a 

petitioner to “raise any specific, germane, substantial, and material factual issues that are relevant 

to the … request for a license…and that create a basis for calling on the [licensee] to satisfy the 

ultimate burden of proof.” Id. Also, in Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 
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519, 554 (1978), the United States Supreme Court affirmed the NRC in finding that the proper 

standard to apply required intervenors to simply make a “showing sufficient to require 

reasonable minds to inquire further,” a burden the NRC found to be significantly less than that of 

making a prima facie case. 

A. CONTENTION NO. 1:

The Applicant’s proposed CISF is not needed to ensure safe storage of SNF, even for

indefinite durations. 

i. Basis for Contention

This contention is within the scope of the proceeding because it deals with the 

completeness and accuracy of information in Applicant's Environmental Report (ER).1 The 

Applicant’s assessment of the need for a CISF is summarized in its ER at Sec. 1.1. It 

characterizes a national “strategic need” for the CISF by allowing an “orderly transfer” of SNF 

from reactors around the country to a “safer and more secure centralized storage location.”  This 

assertion implies an away from reactor (AFR) CISF is needed because SNF stored at reactor 

locations is not safe. This conflicts with the NRC’s findings in the Waste Confidence Rule as 

expressed in NUREG-2157.  

ii. Facts Upon Which Petitioner Intends to Rely in Support of This Contention

NUREG-2157 is the Generic Environmental Impact Statement for Continued Storage of 

Spent Nuclear Fuel (GEIS).2 The GEIS discusses at-reactor SNF handling and storage at Section 

2.1.2.. The GEIS anticipates that SNF at-reactor storage in spent fuel pools and on-site ISFSIs is 

an acceptable means to manage SNF. 3 This is borne out by, inter alia, the NRC’s continued 

1	10 CFR § 72.11	
2 https://www.nrc.gov/docs/ML1418/ML14188B749.pdf 
3	GEIS sec. 2.1.2.2	
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licensing of at-reactor ISFSIs for SNF management.4 The GEIS indicates that at-reactor SNF 

storage could continue safely indefinitely.5 Nowhere does Applicant contradict NRC that on-site 

SNF storage is safe and secure, even for an indefinite duration.  

Applicant’s asserts that an AFR ISFSI is a “safer and more secure” method than storage 

at reactor sites but does not provide any factual support for its statement. There is no 

comparative analysis, either generic or site-specific, that supports the claim that ISP’s CISF is 

safer and more secure alternative than CISFs at reactor sites.  Its discussion regarding the no-

action alternative identifies no “needs” that undermine the NRC’s conclusion that at-reactor 

storage for even indefinite durations is safe.6  The “needs” for an AFR ISFSI, as argued by 

Applicant, are actually preferences that mainly accommodate reactor owners.7 And this applies 

to fiscal/financial arguments, as well. It may be the case that reactor owners financial 

considerations and the Department of Energy’s fiscal considerations point to a preference for 

AFR SNF storage. But Applicant presents no case that accommodating financial and fiscal 

preferences are needs.  

The preference of reactor operators may be for SNF management at AFR facilities. But 

Applicant conflates “needs” with preferences of reactor operators. For example, the Applicant 

notes in its ER that “[M]any policymakers and stakeholders in the communities that host 

shutdown reactors want to have the SNF removed to complete decommissioning of the site and 

to allow for more beneficial uses of the land.”8  Applicant does not otherwise identify a need for 

4 Id. 
5 GEIS sec.  2.2.3 
6 ER sec. 2.1 
7 ER sec. 1.1 
8 Id. (Emphasis added)	



11	

AFR storage except related to decommissioning; and that putative need is not supported by the 

ER or the GEIS.  

Applicant asserts that its CISF is needed to accommodate decommissioning. But 

Applicant concedes that decommissioning has proceeded at nine reactors and does not cite 

circumstances that required the nine reactors to seek the services of an AFR CISF.9 And for 

future decommissioning, Applicant cites no information that suggests that unless an AFR CISF is 

available decommissioning will be hampered. In short, there is no identified need for an AFR 

CISF to allow present or future decommissioning activities. 

The NRC anticipates that SNF will be managed at reactor sites. The GEIS recognizes that 

nuclear plants are facing decommissioning and at-reactor storage is not only expected, the NRC 

has adopted specific nomenclature to describe it.  

During major decommissioning activities , the licensees will transfer spent fuel 
from spent fuel pools to either an at-reactor or away-from-reactor ISFSI. When 
decommissioning of the reactor and related facilities is completed and the at-
reactor ISFSI is the only spent fuel storage structure left onsite, the facility is 
referred to as an “ISFSI-only site.” Existing ISFSI-only sites include Big Rock 
Point, Haddam Neck, Fort St. Vrain, Maine Yankee, Rancho Seco, Trojan, and 
Yankee Rowe.10  

The NRC has not expressed a preference for AFR CISF for SNF storage let alone designated it 

as a need inherently superior to at-reactor storage. Further, the GEIS does not differentiate 

between the efficacy of at-reactor CISFs and AFR CISFs for long-term SNF storage. For 

example, the GEIS states regarding long-term management of SNF that “[C]ontinued storage 

activities include replacing the storage facility (for either an at-reactor or an away-from reactor 

9 Decommissioning of the nine reactors did not include transporting SNF from the reactors. Per 
the GEIS spent fuel may remain on-site indefinitely. GEIS sec. 2.1.2.2.  
10	Id. (Emphasis added) 
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ISFSI), the DTS, and the spent fuel canisters and casks.”11 This reflects a regulatory recognition 

that both modes of storage require component replacement for long-duration storage.  

A comparison of the respective summaries for at-reactor storage and AFR storage 

reinforces that AFR storage is not needed for safe SNF management. For at-reactor SNF storage 

the GEIS states: 

The impact determinations for at-reactor storage for each resource area for each 
timeframe are summarized in Table 4-2. For most of the resource areas, the 
impact determinations for all three timeframes are SMALL. Continued storage is 
not expected to adversely affect special species and habitats. For accidents (design 
basis and severe) and terrorism considerations, the environmental risks of 
continued storage are SMALL. However, for a few resource areas, impact 
determinations are greater than SMALL and varied for the three timeframes. For 
the long-term storage and indefinite storage timeframes, during which ground-
disturbing activities may occur, impacts on historic and cultural resources range 
from SMALL to LARGE. The impacts from management and disposal of 
nonradioactive waste would be SMALL for both the short-term and long-term 
timeframes but SMALL to MODERATE for indefinite storage.12 

For AFR SNF storage the GEIS states: 

The impact levels determined by the NRC in the previous sections for away-from-
reactor dry cask storage of spent fuel are summarized in Table 5-1. For most 
impact areas, the impact levels are denoted as SMALL, MODERATE, and 
LARGE as a measure of their expected adverse environmental impacts. In other 
impact areas, the impact levels are denoted according to the types of findings 
required under applicable regulatory or statutory schemes (e.g., 
“disproportionately high and adverse” for environmental justice impacts). For a 
number of the resource areas, the impact determinations for all three timeframes 
are SMALL. For air quality and terrestrial ecology, there is the potential for a 
MODERATE impact during the construction of the ISFSI. For environmental 
justice, special status species and habitats, and historic and cultural resources, the 
results are highly site-specific. While it is possible the ISFSI could be built and 
operated with no noticeable impacts on these resources, a definitive conclusion 
cannot be drawn in this GEIS. For socioeconomics (taxes), aesthetics, and traffic, 
there are impacts that could be greater than SMALL that will continue throughout 
the existence of the ISFSI. The tax impacts are beneficial in nature. Finally, there 
is the potential for a MODERATE impact from the disposal of nonradioactive 

11 GEIS, sec. 2.2.2.2 
12 GEIS, sec.4.20
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waste in the indefinite timeframe if that waste exceeds the capacity of nearby 
landfills.13 

These summaries for at-reactor storage and AFR storage do not indicate, in any manner, that 

AFR storage is needed in order to manage SNF safely. Suggestions by the Applicant that AFR 

storage is safer and more secure than at-reactor storage are unjustified and do not support a need 

for the proposed facility.   

Applicant has not presented a case to support that the proposed CISF will further the 

overarching need to establish a permanent repository. In fact, Applicant ignores that aspect of 

SNF management. Given the premise that permanent repository capacity is needed it follows that 

Applicant is obliged to inform the Commission precisely how establishing its CISF would 

further the objective of establishing a permanent repository. Further, given that permanent 

repository capacity is not expected before 204814 and the regulatory authority to allow SNF to 

remain at a CISF indefinitely15Applicant is obliged to address the why its proposed facility in 

Andrews County will not become a de facto permanent SNF storage facility.  

There is no evidence that the proposed CISF will further the cause of establishing a 

permanent repository, based on the history of SNF management. Rather, the CISF may be 

viewed as a diversion from establishing a permanent repository. The Applicant’s implicit 

unsupported notion that somehow its CISF is an essential link to achieving the primary objective 

of the Nuclear Waste Policy Act to effect permanent repository capacity is actually contrary to 

the logic of the Act. Applicant contends that the Blue Ribbon Commission (BRC) that studied 

the problem of SNF management supports its proposal for a CISF. However the BRC 

13 GEIS sec. 5.20 
14 ER sec. 1.1 
15 NUREG-2157 § 2.2.3
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specifically recognized that a CISF will not be an effective SNF management program unless it 

is coupled with an effective permanent repository policy. The BRC was clear about this 

imperative. 

The salient point for purposes of this discussion is that the challenge of siting one or more 
consolidated storage facilities cannot be separated from the status of the disposal 
program. Many states and ommunities will be far less willing to be considered for a 
consolidated storage facility if they fear they will become the de facto hosts of a disposal 
site. This means that a program to establish consolidated storage will succeed only in the 
context of a parallel disposal program that is effective, focused, and making discernible 
progress in the eyes of key stakeholders and the public. A robust repository program, in 
other words, will be as important to the success of a consolidated storage program as the 
consolidated storage program will be to the success of a disposal program. Progress on 
both fronts is needed and must be sought without further delay.16  

The Department of Energy’s 2013 Strategy for the Management and Disposal of Used Nuclear 

Fuel and High-Level Radioactive Waste echoed the BRC’s concerns about an interim storage 

plan untethered from a permanent repository. While DOE endorsed the BRC’s recommendation 

that the government should pursue consolidated interim storage of spent fuel it recognized “that a 

linkage between opening an interim storage facility and progress toward a repository is important 

so that states and communities that consent to hosting a consolidated interim storage facility do 

not face the prospect of a de facto permanent facility without consent.”17 

Moreover, Applicant has not addressed the statutory requirement that construction of a 

CISF may not commence before a license for a permanent repository has been issued.18To the 

extent that a license for the WCS CISF issues it will not authorize any meaningful SNF 

management in a CISF unless a permanent repository license has been issued. This underscores 

the inherent relationship between a proposed CISF and the need to establish a permanent 

16 BRC Report, pg. 40 
17 DOE Strategy for the Management and Disposal of Used Nuclear Fuel and High-Level 
Radioactive Waste, p. 5. 
18 42 USC § 10168(d)(1)
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repository. In any event, the statutory predicate of requiring licensure of a permanent repository 

is further support that the Applicant’s proposal is an exercise in futility unless and until a 

permanent repository is licensed. The failure to discuss the restriction in 42 USC 10168(d)(1) is a 

material omission from Applicant’s ER.  

Applicant’s ER has not dealt with the relationship between progress toward a permanent 

repository and the prospect that the proposed CISF will become a de facto permanent SNF 

facility. The BRC and the DOE’s Strategy for the Management and Disposal of Used Nuclear 

Fuel and High-Level Radioactive Waste could not be clearer about the inherent relationship 

between progress toward a permanent repository and the acceptability of a proposed CISF. 

Applicant’s failure to address this relationship is a material omission from its ER.19 

B. CONTENTION NO. 2:

ISP’s SAR fails to provide adequate data regarding active and abandoned oil and gas

wells and borings on and near the WCS site, contrary to the requirements of 10 C.F.R. 72.103. 

i. Basis for Contention

This contention is within the scope of this proceeding because it concerns ISP’s SAR and 

whether the SAR has met the site suitability requirements as required for an application under 10 

C.F.R. § 72.103.

Applications for dry cask modes of storage east of the Rocky Mountain Front (east of 

approximately 104° west longitude) are “…acceptable if the results from onsite foundation and 

geological investigation, literature review, and regional geological reconnaissance show no 

unstable geological characteristics, soil stability problems, or potential for vibratory ground 

motion at the site….” 10 C.F.R. § 72.103(a)(1) (emphasis added). 

19 10 C.F.R. § 72.11. 
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Over the course of time, there have been a total of 4,947 well bores drilled in Texas and 

New Mexico within a 10-mile radius of the WCS site;20 a fact that ISP has failed to mention and 

thus failed to investigate in its Safety Analysis Report (SAR). Furthermore, out of the 4,947 

wells, 905 are abandoned wells.21 There could also be a presence of orphan wells22 near the site 

as well. ISP has failed to investigate the presence of active and abandoned oil and gas wells and 

borings in the region, and the effect these wells could have on the stability of the site. Thus, 

ISP’s SAR is insufficient to meet the requirements under 10 C.F.R. § 72.103(a)(1) that an 

applicant investigate regional geological characteristics for instability. 

ii. Facts Upon Which Petitioner Intends to Rely in Support of This Contention

Contentions regarding an SAR’s assessment—or lack thereof—concerning the presence 

of oil and gas wells and borings on and near a site “raise[] an issue that is material to the findings 

the NRC must make” in granting an application.23 

The Exelon case differs slightly from our case in that the Exelon application sought the 

NRC’s approval for one or more nuclear power reactors.24 While reactors and ISFSI’s are 

regulated by different Parts, the standards and circumstances regarding site suitability are similar 

in nature. The site suitability conditions in Exelon were governed by 10 C.F.R. 100.20(b) and 

100.21(e).25 In comparing regulations from the Exelon to this case, sub-section 100.20(b) is the 

20 Declaration of Aaron Pachlhofer, P.G., pg. 6. (hereinafter referred to as “Exhibit 3”) 
21 Id. 
22 Only historical drilling records and maps kept by individual companies can locate orphan 
wells. The Texas Railroad Commission’s public mapping records will not contain information 
related to whether an orphan well is present in a certain location. Id. at pg. 6-7. 
23 In the Matter of Exelon Nuclear Texas Holdings, LLC (Victoria County Station Site), LBP-11-
16, 73 N.R.C. 645, 669 (2011) (hereinafter Exelon). 
24 Id. at 650.   
25 Id. at 669.
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only sub-section relevant to 72.103.26 Sub-section 100.20(b) states that when determining the 

acceptability of a site for a stationary power reactor, the NRC will take into consideration “[t]he 

nature and proximity of man-related hazards (e.g., airports, dams, transportation routes, military 

and chemical facilities)… [in] determining whether a plant design can accommodate commonly 

occurring hazards, and whether the risk of other hazards is very low.” (emphasis added). 

Similarly, but more generally, sub-section 72.103(a)(1) states that an application for a dry cask 

ISFSI is acceptable “if the results from onsite foundation and geological investigation, literature 

review, and regional geological reconnaissance show no unstable geological characteristics….” 

(emphasis added). While the language in Part 72 is more general than the language in Part 100, 

Part 72’s “regional” analysis would encompass the need to analyze the presence of oil and gas 

wells and borings holes on and around the site.  

Aside from a few statements indicating that “drilling for and production from oil and gas 

wells” were land uses within a few miles of the WCS CISF,27 ISP’s SAR fails to admit the 

presence of the nearly 5,000 wells located within 10 miles of the site, and thus completely fails 

to analyze the regional geography as required under 10 C.F.R. § 72.301(a)(1). Given that older 

well bores pre-dating 1967 may have little or no information determining whether they have 

been properly plugged and abandoned,28 and given the presence of 905 abandoned wells not 

including any unknown orphan wells, it is imperative that the SAR analyze the risk that these 

abandoned wells will pose on the geological stability of the site.  Additionally, these abandoned 

wells should be analyzed as potential pathways to groundwater.  

26 10 C.F.R. 100.21(e) deals with the application site criteria for “[p]otential hazards associated 
with nearby transportation routes…” and thus is not applicable in this case. 
27 SAR, p. 2-2. 
28 Exhibit 3, pg. 6.
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C. CONTENTION NO. 3:

The Applicant’s Emergency Response Plan (ERP) Fails to Address How Licensee Will

Protect the Facility from Credible Fire and Explosion Effects Including Those that are Caused by 

Aircraft Crashes. 

i. Basis for Contention

This contention is within the scope of this proceeding because it concerns the WCS ERP 

and whether it has established that the facility is designed to continue to effectively perform its 

safety functions under all credible fire and explosion exposure conditions pursuant to the 

requirements of 10 C.F.R. § 72.122(c).  

Applications for ISFSIs that are not located on the site of a nuclear power reactor must be 

accompanied by an Emergency Plan that includes, among other things, “[f]acility description … 

identification of each type of radioactive materials accident … classification of accidents … [and 

a] brief description of the means of mitigating the consequences of each type of accident,

including those provided to protect workers onsite, and a description of the program for 

maintaining the equipment.”29 Furthermore, the overall requirements for an ISFSI’s design 

criteria includes protection against fires and explosions and to minimize and control the release 

of radioactive material to the environment.30 More specifically, an ISFSI “…must be designed 

and located so that [it] continue[s] to perform [its] safety functions effectively under credible fire 

and explosion exposure conditions.”31 Furthermore, structures, systems, and components (SSCs) 

29 10 C.F.R. § 72.32(a). 
30 10 C.F.R § 72.122(c). 
31 Id. 
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important to safety must be designed and located so that they can “continue to perform their 

safety functions effectively under credible fire and explosion exposure conditions.”32 

The on and off-site procedures listed in the ERP to prevent fires and explosions do not 

comply with 10 C.F.R. § 72.122 which requires that suppression systems “be designed and 

provided with sufficient capacity and capability to minimize the adverse effects of fires and 

explosions on SSCs”. ISP relies on outside assistance to handle catastrophic fires and explosions, 

and does not specify how their current suppression systems will effectively mitigate fires and 

explosions until help arrives. Furthermore, the ERP does not describe the on-site means of 

mitigating a credible airplane crash contrary to the requirement that that each license for an 

ISFSI “include technical specifications…to guard against the uncontrolled release of radioactive 

materials.”33  

ii. Facts Upon Which Petitioner Intends to Rely in Support of This Contention

The WCS ERP was developed to include radiological and non-radiological “emergency 

incidents that are deemed credible when hazard analyses are applied to routine operations of the 

facility.”34 Two out of the twelve credible incidents WCS cites includes fires and explosions; 

additionally, WCS  identifies airplane crashes as a third credible incident.35 The ERP defines an 

airplane crash as “[a] plane crash on Facility property” in which the “plane crash impact[s] a 

hazardous material or radiologically controlled area.” Id. Unlike a malevolent air-based attack, 

which the NRC and multiple courts have determined “other federal agencies [namely the FAA] 

32 NUREG-1567, pg. 6-7 (emphasis added).
33 10 C.F.R. § 72.44(c)(1)(i). (emphasis added). 
34 WCS Consolidated Emergency Response Plan, Revision 03-15-2017 at pg. 5. (Accession No. 
ML17082A054) (hereinafter referred to as “ERP”) 
35 Id. at 59. 
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[are better] able to actively protect against,”36 the presence of a credible fire and explosion 

incident in an ERP requires assurance that the facility can perform its safety functions effectively 

and with sufficient capacity and capability to minimize adverse effects of credible conditions.37 

The U.S. Supreme Court in Metro Edison Co. v. People Against Nuclear Energy, which was 

cited and analyzed by San Luis Obispo Mothers for Peace v. NRC, explains that in order to fall 

within NEPA’s impact-statement requirement, an agency’s action and the environmental effect at 

issue requires “a reasonably close causal relationship between a change in the physical 

environment and the effect at issue.”38 Moreover, a governing body “must look to the underlying 

policies or legislative intent in order to draw a manageable line between those causal changes 

that may make an actor responsible for an effect and those that do not.” Id. at f.n. 7.  

Applying the standard in Metro Edison, the ERP’s inclusion of an airplane crash as a 

credible incident requires compliance with requirements of sub-section 72.122(c). ISP has not 

adequately indicated that the facility could perform its safety functions effectively against a 

catastrophic airplane crash nor has it shown that the facility has the capability to minimize the 

effect that an airplane crash would have on the surrounding environment. Considering WCS 

included the potential for an airplane crash as a credible incident, the application cannot be 

36 See Pub. Citizen v. Nuclear Reg. Com’n., 573 F.3d 916, 922 f.n. 5 (9th Cir. 2009) (reiterating 
the NRC's consistent position that the new design features “will result in a margin of 
safety far beyond that required to achieve reasonable assurance of public health and safety,” and 
that the responsibility of preventing the impact of large commercial aircraft rests with the federal 
government as it is a beyond-design-basis event).	
37 10 C.F.R. § 71.122(c) 
38 460 U.S. 766, 774, 103 S. Ct. 1556 (1983); See also City of Dallas, Tex. v. Hall, 562 F.3d 712, 
723 (5th Cir. 2009) (holding that when the federal action “[did] not effect  a change in the use or 
character of land or in the physical environment” NEPA analysis was not required.); Found. On 
Econ. Trends v. Lyng, 943 F.2d 79, 90 (D.C. Cir. 1991) (holding that the alleged inadequacies in 
the USDA’s preservation work—i.e. federal action—was not the proximate cause of degradation 
of genetic diversity threatening the food supply, and was thus “too attenuated.”).	
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approved by the NRC until ISP shows that it is equipped with sufficient capacity and capability 

to effectively minimize the adverse effects to the facility and the surrounding area that an 

airplane crash impacting hazardous and radioactive material may cause. 

WCS’ on-site methods for mitigating various credible incidents including spills, releases, 

and on-site transportation accidents includes providing personal protective equipment to 

personnel, including “safety glasses, gloves, boots, Tyvek suits, full-face respirators and self-

contained breathing apparatus.” ERP, at 27. The ERP also describes mitigation tactics for on-site 

transportation accidents, which among other things, includes the “…release of hazardous and/or 

radioactive materials to the environment.” Id. at 30. The ERP specifies that there will be trained 

personnel selected to use “[p]ortable fire extinguishers and extended pressurized water hoses” for 

on-site transportation accident emergencies. Id. The site will also use stationary automatic 

sprinklers and water spray systems. Id. at 40. WCS also has equipment available on-site to erect 

temporary berms across drainage ditches and around emergency areas as may be required for 

water control. Id. at 29. That being said, the berms are not permanently placed, which requires 

that time be taken for them to be set up before trained on-site personnel can begin containing and 

extinguishing a fire and/or explosion resulting from an airplane crash. While contaminated water 

may either be treated on site per applicable permits or can be taken off-site to an authorized 

facility if contaminated,39 the added time of setting up the berms before on-site personnel can 

have the capability to extinguish a fire or explosion would increase the amount of radioactive 

material released in the environment.  

39 Id. at 29. 
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ISP also fails to consider the size, velocity, weight, and fuel loads of different aircraft 

when assessing the hazards an airplane crash would have on the site.40 The failure to consider 

these factors makes it impossible to determine whether the mitigation measures will be adequate. 

To meet license application requirements in this regard requires ISP to consider the damage 

effects to the facility caused by a range of aircraft including large commercial planes. This is a 

material omission from ISP’s application and violates 10 CFR § 72.11. 

The ERP generally states that “[i]f an on-site accident involving contamination of 

property and facilities occurs, WCS will deploy equipment to clean up the release and 

decontaminate the site.” Id. While the ERP does indicate access to portable spill control and 

decontamination equipment41 it makes no specific reference to what equipment will be used or 

how effectively the equipment will minimize the adverse effects of an extreme fire or explosion. 

Other than the use of stationary automatic sprinklers and trained personnel using fire 

extinguishers and extended pressurized water hoses, the ERP fails to specifically state how their 

on-site emergency equipment will effectively minimize the adverse effects of an extreme fire or 

explosion caused by an airplane crash, including a large commercial aircraft, and thus does not 

satisfy the requirements of 10 CFR § 72.122(c) or NUREG 1567 § 2.5.2. 

In the event of a catastrophic fire, the ERP relies on off-site assistance for fire and 

explosions from both the Andrews County Volunteer Fire Department (ACVFD), located 30 

miles from the site, and Eunice, New Mexico Volunteer Fire Department, located 6 miles from 

40 NUREG-1567 § 2.5.2 states that applicants should consider these specific factors when a 
facility is near an airport. Midland International Airport is approximately 50 miles to the WCS 
site. Andrews County Airport-E11 in Andrews, TX is a local airport which is approximately 32 
miles from the WCS site by air. Lea County Regional Airport in Hobbs, NM is a larger domestic 
airport which is approximately 19 miles from the site by air.	
41 ERP, at 40. 
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the site. Id. at 22.  In the event of a catastrophic fire, the Andrews and Lea County Sheriff’s 

Departments, Texas Department of Public Safety and/or the New Mexico State Police are 

responsible for directing traffic along Highway 176 and evacuating any of the general public 

surrounding the facility that may be affected by windblown or gaseous wastes. Id. at 29. While 

the ACVFD has a suppressant foam producing truck, the ACVFD can only respond in 

approximately 30 minutes. Id. The Eunice Fire Department may also respond to a catastrophic 

fire or explosion and has worked with the Andrews firefighting team often in the field, but WCS 

has not indicated that the Eunice Fire Department has a suppressant foam producing truck. Id. 

Radiological response training has been offered to the Andrews Fire Department and Eunice Fire 

Department,42 however, to sufficiently mitigate a catastrophic fire or explosion resulting from an 

airplane crash, it is unknown due to ISP’s omission, and unlikely that the facility could 

extinguish the fire and mitigate the release of gaseous and/or radioactive fumes until the ACVFD 

arrived with its suppressant foam producing truck, which at the earliest would be 30 minutes 

after the credible incident occurred. 

It is required that an analysis and evaluation of the design and performance of an ISFSI 

assessing the impact on public health and safety include a determination of “[t]he adequacy of 

structures, systems, and components provided for the prevention of accidents and the mitigation 

of the consequences of accidents, including natural and manmade phenomena and events.”  10 

C.F.R. § 72.24(d)(2) (emphasis added). Moreover, controlling bounds for external events for

“‘design basis’ (accident level) loads” in NUREG-1536 includes “extreme credible external 

man-induced events used for deriving design bases on the basis of analysis of human activity in 

42 ERP, pg. 29. 
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the region taking into account the site characteristics and associated risks.”43 Considering 

stationary sprinklers, portable fire extinguishers, water hoses, and unspecified spill and 

contamination control equipment are the only on-site suppression systems available, it is 

unlikely, and ultimately unknown that the site’s suppression system is designed and capable to 

minimize the adverse effects resulting from catastrophic fires and explosions resulting from, for 

example, an airplane crash.  

Many regulations and guidance documents regarding mitigation of exposure to 

radioactive material imply that time is of the essence.44 Guidance further dictates that proposed 

operations should reflect incorporation of “as low as (is) reasonably achievable” (ALARA) 

principles in operational procedures.45 To effectively incorporate ALARA principles applicants 

must make  

“every reasonable effort to maintain exposures to ionizing radiation as far below 
the dose limits as practical, consistent with the purpose for which the licensed 
activity is undertaken, taking into account the state of technology, the economics 
of improvements in relation to state of technology, the economics of 
improvements in relation to benefits to the public health and safety, and other 
societal and socioeconomic considerations, and in relation to utilization of nuclear 
energy and licensed materials in the public interest.”46 

43 NRC Guidance, Standard Review Plan for Spent Fuel Dry Storage Systems at a General     
License Facility, NUREG-1536, Table 3-2 (Loads and Their Descriptions), pg. 3-44 (emphasis 
added).		
44 See 10 C.F.R. § 72.126 (the criteria for radiological protection includes “[m]inimiz[ing] the 
time required to perform work in the vicinity of radioactive components) (emphasis added); 10 
C.F.R. § 20.1702 (“[w]hen it is not practicable to apply process or other engineering controls to
control the concentrations of radioactive material in the air to values below those that define an
airborne radioactivity area…the licensee shall…limit intakes by one or more of the following 
means:…[l]imitation of exposure times) (emphasis added); NUREG-1567, at 15-14 (reviewer 
should verity that the SAR defines the physical parameters associate with off-normal events, 
including:…alarms and response times for corrective action) (emphasis added). 
45 NUREG-1567 at 11-9. 
46 NRC website definitions (available at https://www.nrc.gov/reading-rm/basic-
ref/glossary/alara.html) (citing 10 C.F.R. § 20.1003). 
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Detailed plans and procedures should be developed in accordance with Regulatory Guide 8.8, 

which should consider inclusion of tested contingency procedures for potential off-normal 

occurrences.47 Regulatory Guide 8.8 states that “[c]onsequently, the basic variables that can be 

controlled to limit doses from internal exposures are those that limit (1) the amount of 

contamination, (2) the dispersal of the contamination, and (3) the length of time that personnel 

must spend in contaminated areas.48 Analogously, limiting the dose to external exposures would 

consider the same variables. Because the effects of an aircraft crashes have not been presented by 

the Applicant it is uncertain whether the WCS site could, on its own, limit the dose variables 

regarding the amount and dispersal of contamination released during a catastrophic fire and 

explosion. Accordingly, ISP also fails to demonstrate that it can meet either the ALARA 

standards or 10 C.F.R. § 72.122(c). 

As mentioned, reliance on a suppressant foam producing truck that is approximately 30 

minutes away from the site does not reflect adherence to ALARA principles; nor does it adhere 

to the multiple regulations and guidance documents that imply sites need to limit the amount of 

exposure to radioactive material. Given that the suppressant foam producing truck is available 

the state of technology here is not at issue. The economics of having a truck on-site—or at the 

very least, much closer than 30 minutes away—in relation to the benefits to public health and 

safety is clear. Considering the truck would have the highest probability of preventing a 

catastrophic fire in relation to the current on-site mitigation equipment WCS proposes to use, 

having a truck on-site, or the presence of some other mitigating mechanism must be 

implemented on-site in order for WCS to comply with the ALARA standard. 

47 NUREG-1567, § 11.4.1.3. 
48 NRC Guide 8.8, “Information Relevant to Ensuring That Occupations Radiation Exposures At 
Nuclear Power Stations Will Be ALARA” pg. 8.8-4 (June 1978) (emphasis added).	
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At this point, until WCS can describe in detail that their portable spill and contamination 

control equipment is capable of effectively minimizing the adverse effects of a catastrophic fire 

resulting from a plane crash without having to wait on assistance from ACVFD’s suppressant 

foam producing truck, the requirements of 10 C.F.R. § 72.122(c) will not be met. 

D. CONTENTION NO. 4:

ISP has failed to adequately discuss and evaluate the impact the proposed site will have

on the environment and has also failed to include adverse information specifically relating to 

potential of waste-contaminated groundwater traveling to aquifers and other groundwater 

formations located below and around the proposed site. 

i. Basis for Contention

The potential for radiological and other environmental impacts on a region must be 

evaluated pursuant to subpart A, part 51 of title 10.49 As required by this section, “[an] 

environmental report shall contain a description of the…environment affected, and 

discuss…[t]he impact of the proposed action on the environment.”50 The information submitted 

pursuant to paragraph (b) “should not be confined to information supporting the proposed action 

but should also include adverse information” as well.51 Contrary to the requirements of 10 C.F.R. 

§ 51.45, WCS has failed to adequately evaluate the potential for radiological and other

environmental impacts on the environment based on the proposed action and has also failed to 

include adverse information regarding the proposed action. Thus, this contention is within the 

scope of these proceedings. 

49 10 C.F.R. § 72.90(e). 
50 10 C.F.R. § 51.45(b)(1). 
51 10 C.F.R. § 51.45(e). 
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More specifically, pursuant to NUREG-1567, any site located over an aquifer that is a 

source of well water should consider “[a]n analysis bounding the potential groundwater 

contamination from the site operations.” NUREG-1567 § 2.4.5.52 The SAR should contain 

“adequate information for an independent review of all subsurface hydrology-related design 

bases and compliance with dose radiological exposure standards.” Id. There are aquifers and 

formations present in the subsurface throughout the WCS area, which are also exposed within 

the excavation walls at the WCS llrw facility.53  Of these formations, one provides well water to 

the city of Midland, TX.54 The SAR fails to provide an analysis bounding the potential 

groundwater contamination from site operations, and therefore fails to meet the requirements of 

10 C.F.R. § 51.45(b)(1). 

ii. Facts Upon Which Petitioner Intends to Rely in Support of This Contention

ISP contends that the method of storage (i.e. dry cask) and the nature of the canisters 

precludes the possibility of groundwater contamination from the operation of the WCS CISF.55 

WCS states that an airplane crash impacting hazardous material on the facility is a credible 

incident, but fails to consider as directed by NUREG-1567 § 2.4.5 the potential of casks 

releasing radioactive material upon impact of large, fully-fueled aircrafts.56 Furthermore, 

52 Post-construction environmental reports made during a “license renewal term” require an 
applicant to assess the impact of any documented inadvertent releases of radionuclides into 
groundwater—including aquifers—and the projected impact such release had on the 
environment. See 10 C.F.R. § 51.53(c)(3)(ii)(P). This directly correlates to NUREG-1567’s 
guidance that applicants should consider potential groundwater contamination for sites located 
over aquifers as part of their design basis analysis in an SAR. 
53 Exhibit 3, pg. 4. 
54 Id.
55 SAR at 2-21. 
56 Fasken and PBLRO argue in Contention No. 3 that ISP also does not fulfill the requirements 
of 10 C.F.R. § 72.122(c) which require an ISFSI to be designed to perform its safety functions 
effectively under credible fire and explosion exposure conditions. 
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environmental reports must contain “an analysis of the cumulative impacts of the activities…in 

light of the preconstruction impacts.”57 While Section 9.4.2.1 of NUREG-1567 states that 

“confinement calculation of the doses under normal off-normal and accident conditions is 

unnecessary for storage casks having closure lids that are designed and tested to be ‘leak tight,’” 

WCS still has a duty under 10 C.F.R. § 72.122(c) and NUREG-1567 § 2.4.5 to ensure the ISFSI 

is designed to effectively protect against the release of radioactive material involving credible 

incidents, which includes airplane crashes.58 Since WCS concedes this credible incident, 

Movants rely on Section 2.4.5 of NUREG-1567 which states that any site located over an aquifer 

that is a source of well water should consider “[a]n analysis bounding the potential groundwater 

contamination from the site operations.” 

ISP’s SAR also states that the shallowest water bearing zone at the WCS CISF is about 

225 feet deep.59 However, the Ogallala Formation “is present in the subsurface along the north 

and east sides of the WCS-Flying “W” Ranch at a depth of 45-105 ft.”60 The SAR also states that 

the closest downgradient drinking water well is located approximately 6.5 miles to the east of the 

proposed WCS CISF and that the Ogallala, Antlers, and Gatuña (OAG) aquifers are “largely 

unsaturated” beneath the WCS.61 To the contrary, cross-formational groundwater is known to 

exist between the Ogallala and the Antler Formations.62 Even if the OAG aquifers are “largely 

57 10 C.F.R. § 51.45(c); See also In the Matter of N. States Power Co. (Prairie Island Nuclear 
Generating Plant Indep. Spent Fuel Storage Installation) 76 NRC 503, 513 (2012) (instructing 
applicants to “[d]iscuss any past, present, or reasonably foreseeable future actions which could 
result in cumulative impacts when combined with the proposed action.”). 
58 WCS Consolidated Emergency Response Plan, Revision 03-15-2017 at pg. 5 (stating an 
airplane crash is a credible incident and defining the crash as an “airplane crash impacting a 
hazardous material or radiologically controlled area.”) (Accession No. ML17082A054)	
59 SAR at 2-21. 
60  See Exhibit 3, pg. 4, f.n. 3 (citing Exhibit 4). 
61 SAR at 2-21. 
62 Exhibit 3, pg. 4. 
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unsaturated”, this doesn’t detract from the fact that they are still aquifers situated below the 

vicinity of the WCS site. Thus, pursuant to NUREG-1567 § 2.4.5, ISP should analyze the 

potential for radiological and other environmental impacts based on WCS’s location above an 

aquifer.  

The SAR further states that the local Ogallala aquifer “contains fresh to slightly saline 

water” and that “[t]he Ogallala Formation, if present, is not water bearing in the WCS CISF 

area.”63 The purpose of an SAR is to provide specific and adequate information regarding a site’s 

features regarding the installation;64 the analysis is not meant to accommodate “ifs” related to the 

same. As mentioned, the Ogallala formation is present in the subsurface along the WCS Flying 

“W” Ranch.65 Contrary to the SAR’s findings, “[g]roundwater [has been] found in 3 borings that 

penetrated the Ogallala” along the north and east sides of the WCS-Flying “W” Ranch, it is 

“present…beneath the WCS site itself,” and “cross-formational groundwater is known to exist 

between [the Antler and the Tertiary Ogallala] formations.66 ISP’s statement regarding “if” the 

Ogallala formation is present or not bolsters this contention’s premise that the SAR has not 

adequately described the potential for groundwater contamination. ISP’s equivocal 

characterization of the aquifers in the area of the proposed facility is an inadequate basis to 

conclude that groundwater is not present. 

63 SAR at 2-22 (emphasis added). 
64 The objective of NUREG-1567 is to “ensure that the applicant has provided a non-proprietary 
description of major components and operations that is adequate to familiarize reviewers and 
other interested parties with the pertinent features of the installation.” NUREG-1567 § 1.1 at 1-1. 
65 Exhibit 3, pg. 4. 
66 Id.
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ISP also contends that the extremely low permeability and presence of red bed clay 

precludes the possibility of groundwater contamination.67 To the contrary, Pachlhofer cites a 

memo created by TCEQ titled “Uncertainty of Performance Assessment” which studied the 

WCS area and stated there were extensive fractures in red bed clays overlying the Santa Rosa 

aquifer.68 Pachlhofer suggests that the fractures as indicated by the memo “may provide a direct 

pathway to the Santa Rosa aquifer.”69 The Antler Formation used to provide water to Midland, 

Texas overlies the Dockum Formation which contains the Santa Rosa.70 While water from the 

Dockum and Santa Rosa is saline and not suitable for consumption, the water in the Antler 

Formation is used as potable water in Midland, TX.71 Since fractures in red bed clay overlying 

the Santa Rosa provide a direct pathway to the aquifer, this pathway would have to begin in the 

Antler Formation, directly overlying the Dockum formation containing the Santa Rosa. Given 

that the Antler Formation consists of permeable sandstone and pebble conglomerates, and that 

these deposits are exposed in the excavation walls of the WCS llrw facility and are present 

within a few feet of the land surface of the WCS area,72 ISP’s analysis of subsurface 

permeability—or lack thereof—has overlooked the potential for groundwater contamination of 

the Antler and Santa Rosa Formations. This failure is contrary to the requirements of 10 C.F.R. 

51.45(b)(1) and NUREG-1567 § 2.4.5. 

Lastly, ISP contends that the depth of the groundwater beneath the WCS CISF precludes 

the possibility of groundwater contamination. However, ISP fails to consider the Ogallala 

67 SAR at 2-21; ISP’s only well borings were drilled between 2005-2009 with the shallowest 
well depth being 49.02 feet and the deepest well depth being 99.56 feet. See SAR “Boring Logs”. 
68 Exhibit 3, pg. 5. 
69 Id. 
70 Id. at pg. 4. 
71 Id. 
72 Id.
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Formation’s presence in the subsurface along the WCS-Flying “W” Ranch at a depth of 45-105 

feet and the aquifer’s presence beneath the WCS site itself.73 

For the above-mentioned reasons, ISP fails to properly provide an adequate description of 

the environment and the impact that the proposed action will have on the environment pursuant 

to 10 C.F.R. §§ 51.45(b)(1) and NUREG-1567 § 2.4.5. ISP also fails to include critical adverse 

information in its SAR pursuant to 10 C.F.R. §§ 51.45(e). 

E. CONTENTION NO. 5:

The Applicant’s Environmental Report (ER) discusses its assessment of the presence of

threatened and endangered species.74 However, the ER does not adequately characterize the 

threatened and endangered species in the area of the proposed CISF.  

i. Basis for Contention

This contention is within the scope of this proceeding because the potential for 

radiological and other environmental impacts on a region must be evaluated pursuant to subpart 

A, part 51 of title 10.75 As required by this section, “[an] environmental report shall contain a 

description of the…environment affected, and discuss…[t]he impact of the proposed action on 

the environment.”76 The information submitted pursuant to paragraph (b) “should not be 

confined to information supporting the proposed action but should also include adverse 

information” as well.77 Contrary to the requirements of 10 C.F.R. § 51.45, WCS has failed to 

adequately evaluate the potential for the presence of threatened and endangered species and 

relevant conservation efforts that may be undermined by the proposed CISF.  

73 See Exhibit 3, pg. 4. 
74 ER, sections 3.5.4 -3.5.8 
75 10 C.F.R. § 72.90(e). 
76 10 C.F.R. § 51.45(b)(1). 
77 10 C.F.R. § 51.45(e). 
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ii. Facts Upon Which Petitioner Intends to Rely in Support of This Contention

Petitioners rely on the Declarations of Aaron Pachlhofer and Tommy Taylor as support 

for the contention. Inter alia, Pachelhofer finds that the Dune Sage Brush lizard is not included 

by Applicants a threatened species.78 Pachlhofer and Taylor both discuss the efforts of the 

regional oil and gas community to protect the Lesser Prairie Chicken and that the proposed CISF 

is incompatible with conservation measures currently in-place. Pachlhofer discusses conservation 

efforts by the oil and gas community as well as the ranching community related to the Dune Sage 

Brush Lizard and the Lesser Prairie Chicken.  Tommy Taylor addresses the Lesser Prairie 

Chicken efforts undertaken by the oil and gas community.79 Applicant does not address on-going 

conservation efforts for either the Dune Sage Brush Lizard or Lesser Prairie Chicken or whether 

the proposed CISF would interfere with such efforts.  

78 Exhibit 3, sec. G. 
79 Exhibit 1, para. 15
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Based on the facts and arguments herein PBLRO and Fasken urge that the Atomic Safety 

and Licensing Board enter an order that confers intervenor status on Petitioners and grants the 

Request for Hearing. 

Respectfully submitted, 

/electronically signed by/ 
Robert V. Eye, KS S.C. No. 10689 
Robert V. Eye Law Office, L.L.C. 
4840 Bob Billings Pky., Suite 1010 
Lawrence, Kansas 66049 
785-234-4040 Phone
785-749-1202 Fax
bob@kauffmaneye.com
Attorney for Petitioners

September 28, 2018 



Fasken and PBLRO’s Hearing Request and Petition to Intervene: 

Exhibit List 

Exhibit 1 – Declaration of Tommy Taylor 

Exhibit 2 – Declaration of D.K. Boyd 

Exhibit 3 – Declaration of expert Aaron Pachlhofer, P.G. 

Exhibit 4 – “Geology of the WCS – Flying “W” Ranch, Andrews County, Texas” study in which 
        expert Aaron Pachlhofer, P.G. cites in his declaration. 
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(WCS Consolidated Interim Storage Facility) 
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) 

DECLARATION 

I. My name is Tommy E. Taylor and my business address is 6101 Holiday Hill Road,
Midland, Texas 79707. I reside at 4100 Timberglen Circle, Midland, Texas 79707. My
position with Fasken Management, LLC is Vice President. I am authorized by the
business to execute this declaration on its behalf and on behalf of the Permian Basin Land
and Royalty Organization (PBLRO) of which Fasken Land and Minerals (Fasken) is a
member.

2. This declaration is in support of PBLRO's and Fasken's Petition to Intervene and
Request for Hearing related to the applications of Interim Storage Partners (ISP)

f

ot the
construction and operation of consolidated interim spent fuel facility (CISF) proposed for
Andrews County, Texas. I am authorized by PBLRO and Fasken to execute this
declaration.

3. Fasken Land and Minerals, of which Fasken Management, LLC is its General Partner,
(Fasken) is engaged in oil and gas extraction and production activities. Fasken owns
property related to oil and gas activities located approximately 18 miles from the
proposed ISP CISF site. My employment duties and personal reasons require me to travel
to and spend time in the area of the proposed CISF. Generally, I use the State Highway
176 when I am in the area. At its closest point, State Highway 176 is only approximately
1 mile from the proposed CISF site. Additionally, I am personally aware of other Fasken
employees who often travel for employment and personal reasons to the area and use the
State Highway 176 to do so.

4. PBLRO is an association that formed in response to the CISF applications ofISP and the
Holtec application to construction and operation of a CISF near Eunice, New Mexico.
D.K. Boyd, a member of PBLRO and with whom I am personally familiar, owns property
4 miles from the ISP site. I am also personally familiar with the other members of
PBLRO and the nature of their oil and gas business activities in the Permian Basin area.
Fasken is also a member of PBLRO.

5. My understanding is that ISP proposes to establish a CISF at its site in Andrews County
site to store spent nuclear fuel and so-called Greater than Class C Waste (GTCC) from
commercial nuclear reactors in the United States.

6. I understand that a radiation release from the ISP facility or during transportation of spent
nuclear fuel through or near the Permian Basin may contaminate the areas in which

1 EXHIBIT 1
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Boyd Declaration: Attachment A



DECLARATION 

1. My name is Aaron Pachlhofer and I am a licensed geologist and geoscientist. Since 2013 I have

been employed by Fasken Oil & Ranch, Ltd. as Environmental Coordinator. In that capacity my

duties include Primary management of all environmental policies, procedures, and programs for

air, soil, and water concerns. My specific duties include coordination and oversight of all spill

incidents, air permitting & air compliance, management of radiation issues, all regulatory

interaction & notification, also management & oversight of environmental vendors. I also

interpret, prepare comments for, and ensure compliance with all new and current Federal, state,

and local regulations under US EPA, US BLM, Texas RRC, Texas TCEQ, NMED, and

NMOCD. Additionally, I ensure compliance with any endangered species program

requirements.

2. Prior to my employment with Fasken, I held a number of positions with duties related to

environmental regulatory compliance, program management, emergency response,

environmental assessments, groundwater monitoring, remediation and environmental data

gathering and analysis.

3. I was awarded the B.S. in Geology in 1998 and the M.S. in Geology in 2004. Both degrees are

from Sul Ross State University, Alpine, Texas.

4. In 2003 I received my Geologist/Geoscientist license from the State of Texas. My license has

been in effect since 2003.

5. For a more complete compilation of my relevant professional experience please reference my

resume that is included with my Declaration.

6. The sections below provide my analysis of the Waste Control Specialists, LLC Andrews

Facility currently operating under TCEQ License #RO4 l 00, and the concerns I have regarding

their application to become a high level CISF.

I. Threats from Application to Become High Level Consolidated Interim Storage Facility of

Waste Control Specialists, LLC Andrews Facility, TCEO License #RO4100.

Waste Control Specialists, LLC (WCS) permitted a low-level nuclear disposal facility (site) on the Texas

New Mexico border in 2007 at approximately 32.441202° Latitude, -103.059348° Longitude and began 

accepting waste in 2009. The waste permit applications were approved by all state and federal agencies 
that maintain regulatory oversight of nuclear materials, including the Texas Commission on 
Environmental Quality (TCEQ) and the Nuclear Regulatory Commission (NRC). With the financial 
assistance of the City of Andrews, the facility was constructed and opened to accept hazardous and low

level nuclear waste for permanent disposal. Prior to the permitting of the site as a disposal facility, it was 
formerly known as the Flying 'W' Ranch. 

Beginning in 2016, the WCS submitted additional permit applications for the existing low-level disposal 

facility to add a consolidated spent fuel interim storage facility (CISF), which is the interim storage of 
high-level radioactive waste from nuclear electric power plants. Due to financial difficulty, WCS has 

since formed a partnership with French engineering firm AREVA called Interim Waste Solutions, LLC 
and submitted a new permit application in 2018. The permit calls for the storage of hundreds of dry casks 

(a type of storage container) of spent nuclear fuel for a minimum of 40 years. The anticipated total weight 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE COMMISSION 
In the Matter of: 
Interim Storage Partners 
(WCS Consolidated Interim Storage Facility) 

) 
) 
) 
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