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CONSOLIDATED INTERVENORS RESPONSE TO POWERTECH &  
NRC STAFF VIEWS  

 Consolidated Intervenors  hereby submit their Response to Powertech & NRC Staff” 1

Views filed on September 24, 2018.  As with prior filings, since the subject matter involves the 

treatment of cultural resources and a number of Consolidated Intervenors are also enrolled 

members of the Oglala Sioux Tribe, Consolidated Intervenors hereby join in the Response filed 

by Intervenor Oglala Sioux Tribe and expressly adopt all arguments and assertions filed therein. 

 At the outset, Consolidated Intervenors would remind the Commission that, as 

established in the record, and evidenced throughout the entirety of interaction between the 

United States and the nations of the Lakota Sioux, including the Oglala, tribal members 

individually and through their leadership have emphasized the spiritual and cultural importance 

of the sacred Black Hills.  As demonstrated, the proposed Dewey Burdock project sits at the 

southern gateway to this region of paramount cultural significance.   The Intervenors position has 

remained consistent through more than a decade of litigation: a survey is required to identify and 

catalog the cultural resources in the area as a prerequisite to developing any mitigation measures 

necessary to comply with NEPA. 

 Susan Henderson, Dayton Hyde and Aligning for Responsible Mining.1
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 Powertech’s view placing emphasis on the standards for issuing a stay in a licensed 

proceeding in accordance with 10 CFR § 2.1213(d) are misplaced here as the question involves a 

license that was not properly issued in the first place. 

Both Powertech and NRC Staff ask the Commission to withhold action until the Board 

issues its ruling on the two pending summary judgment motions.  Since the requisite cultural 

resources survey has not been completed, NEPA remains unsatisfied and dismissing Contention 

1A now would likely result in another remand leading us back here again some years from now.   

Consolidated Intervenors urge the Commission to vacate Powertech’s license pending the 

completion of the NEPA process.  Consolidated Intervenors acknowledge the potential harm to 

Powertech’s shareholders who may have made investment decisions based on the issuance of the 

Source Materials License.  However, the responsibility for this harm lies squarely with NRC 

Staff due to its practice of issuing licenses prior to the completion of the NEPA process. 

 While the Intervenors are asserting NEPA violations in the instant case, NRC Staff owes 

its responsibility to comply with NEPA to the American public.  Issuing licenses, prior to 

completion of the environmental review undermines the very purpose of NEPA, it’s raison 

d’être, which is for public disclosure and a government agency ‘hard look’ BEFORE taking 

action.  Such practice also fails to protect the compelling public interest, misleads potential 

investors and exposes the industry and the Agency to the instability of continuing litigation.  

Further it results in a waste of time and scarce financial and litigation resources of the Oglala 

Sioux Tribe, its members and members of the public such as Consolidated Intervenors.  In that 
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way, it violates the Atomic Energy Act purposes to protect the public interest.  The Commission 

must take the necessary steps to discontinue this practice. 

CONCLUSION 

 Consolidated Intervenors request that the Commission vacate Powertech’s Source 

Materials License pending the completion of the environmental review mandated by NEPA. 

Dated this 19th day of October, 2018. 

Respectfully submitted, 
  

________________________________ 
Thomas J. Ballanco 
Counsel for Consolidated Intervenors 
P.O. Box 585 
Douglas City, CA 96024 
(650) 296-9782 
E-mail:  HarmonicEngineering@gmail.com 

________________________________ 
Bruce Ellison 
Counsel for Consolidated Intervenors 
P.O. Box 2508 
Rapid City, SD 57709 
Tel:  605-348-9458 
Email:  belli4law@aol.com  

 ________________________________ 
David Frankel 
Counsel for Consolidated Intervenors 
770 L Street, Suite 950 
Sacramento, CA 95814 
Telephone: (916) 250-0215 
Facsimile: (530) 463-9428 
E-mail:  arm.legal@gmail.com   
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CERTIFICATE OF SERVICE 

Pursuant to 10 C.F.R. § 2.305 (as revised), I certify that, on this date, copies of the 
foregoing CONSOLIDATED INTERVENORS RESPONSE TO POWERTECH & NRC 
STAFF VIEWS were served upon the Electronic Information Exchange (the NRC’s E-Filing 
System), in the above-captioned proceeding. 

Dated: October 19, 2018. 
   Signed (electronically) by David C. Frankel 

    David Frankel 
     Counsel for Consolidated Intervenors 

770 L Street, Suite 950 
Sacramento, CA 95814 
Telephone: (916) 250-0215 
Facsimile: (530) 463-9428 
E-mail:  arm.legal@gmail.com   
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