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UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 
 

Before the Commission 
 

In the Matter of ) 
 ) Docket No. 72-1051 
Holtec International )    
 )  
HI-STORE Consolidated Interim Storage )  
Facility ) 

 

Holtec International’s Answer Opposing the Don’t Waste Michigan,  
Citizens’ Environmental Coalition, Citizens for Alternatives to Chemical Contamination, 

Nuclear Energy Information Service, Public Citizen, Inc.,  
San Luis Obispo Mothers for Peace, and Nuclear Issues Study Group  

Petition to Intervene and Request for an Adjudicatory Hearing 
Holtec International’s HI-STORE Consolidated Interim Storage Facility Application 

 

I. INTRODUCTION 

Pursuant to 10 C.F.R. § 2.309(i)(1), Holtec International (“Holtec”) hereby answers and 

opposes the Petition to Intervene and Request for Adjudicatory Hearing (“Petition”) filed by 

Don’t Waste Michigan, Citizens’ Environmental Coalition, Citizens for Alternatives to Chemical 

Contamination, Nuclear Energy Information Service, Public Citizen, Inc., San Luis Obispo 

Mothers for Peace, and Nuclear Issues Study Group (collectively “Petitioners”) on September 

14, 2018, in this Consolidated Interim Storage Facility (“CISF”) license proceeding.  Petitioners 

seek to intervene in this proceeding and request that the Nuclear Regulatory Commission 

(“Commission” or “NRC”) conduct a hearing regarding Holtec’s application for a CISF license 

(“Application”).  The Commission should deny the Petition because Petitioners have not 

demonstrated that they have standing and have failed to propose an admissible contention. 

Petitioners have failed to demonstrate standing because they have failed to show that they 

will suffer any injury-in-fact if the CISF is licensed, and otherwise have failed to demonstrate 
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that they are entitled to any “proximity presumption” where Petitioners claim only that their 

members reside or work near routes over which spent nuclear fuel (“SNF”) may—or may not—

be transported.   

The Commission’s regulations and case law clearly set forth the requirements that a 

petitioner must satisfy in order to propose an admissible contention.  As this Answer describes 

below, the Commission’s pleading standards were designed to raise the threshold for the 

admission of contentions.  The purpose of these intentionally strict admissibility requirements is 

to ensure that hearings focus on concrete issues that are relevant to the proceeding and that are 

supported by some factual and legal foundation.  Each of Petitioners’ Contentions fails to reach 

the required threshold, falling short of any number of the applicable pleading standards.  

Accordingly, the Commission should reject all of Petitioners’ Contentions and deny their 

Petition. 

A. Procedural Background  

Holtec submitted its Application to the NRC for a Consolidated Interim Storage Facility 

for Spent Nuclear Fuel on March 31, 2017.1  The Application and this proceeding are governed 

                                                 
1  Holtec International Hi-STORE CIS (Consolidated Interim Storage Facility License Application (“Application”), 

available at ADAMS Accession No. ML17115A431).  Non-proprietary versions of four reports that were 
submitted with the original application, including those relating to decommissioning funding, were provided in a 
Feb. 23, 2018 submittal (ADAMS Accession ML18058A617) identified in the NRC’s Notice of Opportunity for 
Hearing (see 83 Fed. Reg. at 32,922).  As reflected in the Notice of Opportunity for Hearing (id.), Holtec has also 
submitted supplemental information in response to several NRC Staff requests, which have included updates to 
the Licensing Report on the HI-STORM CIS Facility (hereinafter referred to as the Safety Analysis Report and 
cited as the “SAR”) and the Environmental Report on the HI-STORM CIS Facility (cited hereinafter as the 
ER).  Revision 1 of the ER (Dec. 2017) (ADAMS Accession No. ML18023A904) incorporated the responses to 
the NRC requests for supplemental information, and Revision 2 of the ER (June 2018) (ADAMS Accession No. 
ML18255A266) added Appendices F and G.  Because ER Revision 2 was only released in ADAMS on 
September 20, 2018, the citations to the ER in this Answer refer to Revision 1 (though the content and page 
numbers appear nearly identical).  The current version of the SAR is Revision 0C (May 2018) available at 
ADAMS Accession No. ML18254A413. 
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by 10 C.F.R. Part 72.  In particular, Subpart C of the Part 72 rules sets out the procedures and 

requirements applicable to the issuance and conditions of such a license. 

The NRC Staff conducted a sufficiency review and found the Application acceptable for 

docketing.  On July 16, 2018, the NRC published its Notice of Hearing and Opportunity to 

Petition for Leave to Intervene and Order Imposing Procedures for Access to Sensitive 

Unclassified Non-Safeguards Information and Safeguards Information for Contention 

Preparation on a license to construct and operate the HI–STORE Consolidated Interim Storage 

(CIS) Facility, in Lea County, New Mexico.2  Petitioners filed their Petition on September 14, 

2018. 

II. APPLICABLE LEGAL STANDARDS 

A. Standing Requirements 

All Petitioners must have standing to participate in a proceeding.  In order to demonstrate 

standing, the Commission’s regulations require that a petitioner state:  

(i) The name, address and telephone number of the requestor or petitioner;  

(ii) The nature of the requestor’s/petitioner’s right under the Atomic Energy Act 
(“AEA”) to be made a party to the proceeding;  

(iii) The nature and extent of the requestor’s/petitioner’s property, financial or 
other interest in the proceeding; and  

(iv) The possible effect of any decision or order that may be issued in the 
proceeding on the requestor’s/petitioner’s interest.3  

Commission case law provides that, as an organization, a petitioner may “base its 

standing on either immediate or threatened injury to its organizational interests, or to the interests 

                                                 
2 83 Fed. Reg. 32,919.   
3 10 C.F.R. § 2.309(d)(1)(iv). 
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of identified members.”4  And “[t]o derive standing from a member, the organization must 

demonstrate that the individual member has standing to participate, and has authorized the 

organization to represent his or her interests.”5  

The AEA allows individuals “whose interest may be affected by the proceeding” to 

intervene in NRC licensing proceedings.6  The Commission has long applied judicial concepts of 

standing to determine whether a petitioner’s interest provides a sufficient basis for intervention.7  

In order to establish standing, a petitioner must demonstrate that (1) it has suffered or will suffer 

a distinct and palpable injury that constitutes injury-in-fact within the zones of interest arguably 

protected by the governing statutes (e.g., the AEA and the National Environmental Policy Act of 

1969 (“NEPA”)); (2) the injury is fairly traceable to the challenged action; and (3) the injury is 

likely to be redressed by a favorable decision.8  Both the Commission's Hearing Notice for this 

proceeding and its Rules of Practice require a petitioner to set forth: (1) the nature of its right 

under the AEA to be made a party to the proceeding; (2) the nature and extent of its property, 

financial, or other interest in the proceeding; and (3) the possible effect of any decision or order 

that may be issued in the proceeding on its interest.9  

                                                 
4 Georgia Inst of Tech (Georgia Tech Research Reactor, Atlanta, Georgia), CLI-95-12, 42 N.R.C. 111, 115 (1995).   
5 Id. (citations omitted). 
6 42 U.S.C. § 2239(a).   
7 Private Fuel Storage, L.L.C. (“PFS”) (Independent Spent Fuel Storage Installation), CLI-98-13, 48 N.R.C. 26, 30 

(1998). 
8  PFS, LBP-98-7, 47 N.R.C. 142, 168 (1998) (citing Yankee Atomic Electric Co. (Yankee Nuclear Power Station), 

CLI-96-1, 43 N.R.C. 1, 6 (1996); see also Northern States Power Co. (Prairie Island Nuclear Generating Plant 
Independent Spent Fuel Storage Installation), LBP-12-24, 76 N.R.C. 503, 507-508 (2012) (citing 
EnergySolutions, LLC (Radioactive Waste Import/Export Licenses), CLI-11-3, 73 N.R.C. 613, 621 (2011).  

9  License Application; Opportunity to Request a Hearing and to Petition for Leave to Intervene; Order; Holtec 
International’s HI–STORE Consolidated Interim Storage Facility for Interim Storage of Spent Nuclear Fuel, 83 
Fed. Reg. 32,919, 32,920 (July 16, 2018); 10 CFR § 2.309(d)(1). 
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To demonstrate a distinct and palpable injury-in-fact sufficient to establish standing, the 

petitioner must demonstrate that the injury-in-fact is both “(a) concrete and particularized and (b) 

‘actual or imminent,’ not ‘conjectural’ or ‘hypothetical.”’10 Where there is no current injury and 

a party relies wholly on the threat of future injury, the fact that one can imagine circumstances 

where a party could be affected is not enough. The petitioner must demonstrate that “the injury is 

certainly impending.”11  In the NRC licensing context, “unsupported general references to 

radiological consequences are insufficient to establish a basis for injury” to establish standing.12   

Under NRC case law, a petitioner may in some cases be presumed to have fulfilled the 

judicial standards for standing based on his or her geographic proximity to a facility or a source 

of radiation.  For example, the NRC has held that the proximity presumption is sufficient to 

confer standing on an individual or group in proceedings under 10 C.F.R. Part 50 for reactor 

construction permits, operating licenses, or significant license amendments.13   

But the Commission has “required far closer proximity in other [(i.e., non-reactor)] 

licensing proceedings” and “determines on a case-by-case basis whether the proximity 

presumption should apply, considering the obvious potential for offsite radiological 

consequences, or lack thereof, from the application at issue, and specifically taking into account 

the nature of the proposed action and the significance of the radioactive source.”14  In other 

                                                 
10   Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992); Sequoyah Fuels Corp. (Gore, Oklahoma Site), CLI-94-

12, 40 N.R.C. 64, 72 (1994); Sequoyah Fuels Corp. & Gen. Atomics (Gore, Oklahoma Site), CLI-94-12, 40 
N.R.C. 64, 72 (1994).  

11 Northwest Airlines Inc. v. FAA, 795 F.2d 195, 201 (D.C. Cir. 1986) (emphasis in original) (citing Babbitt v. 
United Farm Workers Nat'l Union, 442 U.S. 289, 298 (1979)). 

12 Sacramento Mun. Util. Dist. (Rancho Seco Nuclear Generating Station), LBP-92-23, 36 N.R.C. 120, 130 (1992). 
13 Florida Power and Light Co. (St. Lucie, Units 1 and 2), CLI-89-21, 30 N.R.C. 325, 329 (1989). 
14 Consumers Energy Company (Big Rock Point ISFSI), CLI-07-19, 65 N.R.C. 423, 426 (2007) (quotation omitted); 

see also Georgia Inst. of Tech. (Georgia Tech Research Reactor, Atlanta, Georgia), CLI-95-12, 42 N.R.C. at 116-
17 (1995) (“Whether and at what distance a petitioner can be presumed to be affected must be judged on a case-
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words, the smaller the risk of offsite consequences, the closer one must reside to be realistically 

threatened by radiological consequences.15  The potential radiological risks for the CISF are 

considerably smaller compared with other licensing actions “because an ISFSI is essentially a 

passive structure rather than an operating facility, and there therefore is less chance of 

widespread radioactive release.”16   

Further, close proximity to potential radioactive waste transportation routes alone is 

insufficient to establish standing.17  Nor is it enough to assert that additional spent nuclear fuel 

will be transported by rail or road, or that an accident may occur along a transportation route near 

which the petitioner resides.  This is because: 

Nuclear waste safely and regularly moves via truck and rail throughout the nation 
under regulations of the NRC and Department of Transportation (49 C.F.R. Parts 
100–179). The mere fact that additional radioactive waste will be transported if 
decommissioning is authorized does not ipso facto establish that there is a 
reasonable opportunity for an accident to occur at [any location], or for the 

                                                 
by-case basis, taking into account the nature of the proposed action and the significance of the radioactive 
source.”). 

15  While Holtec herein refers to this as the Commission’s “proximity presumption,” Petitioners and others at times 
refer to this same concept as the Commission’s “proximity plus” requirement.  However, both terms refer to the 
same theory of standing – e.g. a petitioner relying on proximity rather than a showing of injury-in-fact in a non-
reactor proceeding must show both that they are proximate to a source and “that the proposed action involves a 
significant source of radioactivity producing an obvious potential for offsite consequences.”  Sequoyah Fuels 
Corp. & Gen. Atomics (Gore, Oklahoma Site), CLI-94-12, 40 N.R.C. 64, 75 n.22 (1994).  See also CFC Logistics, 
Inc., LBP-03-20, 58 N.R.C. 311, 318 (2003) (“How close a petitioner must live to the source for this ‘proximity 
plus’ presumption to come into play ‘depends on the danger posed by the source at issue.’” (quoting Sequoya 
Fuels, CLI-94-12, 40 N.R.C. at 75 n.22)). 

16 Big Rock Point ISFSI, CLI-07-19, 65 N.R.C. at 424.   
17 U.S. Department of Energy (Plutonium Export License), CLI-04-17, 59 N.R.C. 357, 364 n.11 (2004) (“[M]ere 

geographical proximity to potential transportation routes is insufficient to confer standing; instead, . . . Petitioners 
must demonstrate a causal connection between the licensing action and the injury alleged”), quoting Pacific Gas 
and Electric Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage Installation), 56 N.R.C. 413, 433-
34 (2002), aff’d, CLI-03-1, 57 N.R.C. 1 (2003).  Northern States Power Co. (Pathfinder Atomic Plant), LBP-90-
3, 31 N.R.C. 40, 43-44 (1990)(standing denied to petitioner who resided 1 mile from likely transportation route 
and merely claimed that an accident along that route would cause an increased radiological dose); accord Exxon 
Nuclear Co. (Nuclear Fuel Recovery and Recycling Center), LBP-77-59, 6 N.R.C. 518, 520 (1977) (assertion of 
injury because spent fuel would travel on railway track very near property was insufficient to establish standing). 
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radioactive materials to escape because of accident or the nature of the substance 
being transported.18 

Consequently, standing will be denied where petitioners’ allegations of possible injury “are 

entirely speculative in nature, being predicated on the tenuous assumptions that the spent fuel 

will be shipped by the named carrier and that an accident might occur in the area proximate 

either to her residence or to her rental property.”19  Indeed, standing will be denied even where 

petitioner resides within one block of the route over which radioactive materials will be 

transported and claims that “any accident of or spill from a truck carrying this material that 

occurred near [petitioner’s] home or workplace could result in some impact, even if minor.”20  

“Mere potential exposure to minute doses of radiation within regulatory limits does not 

constitute a ‘distinct and palpable’ injury on which standing can be founded.”21 

Where an organization asserts a right to represent the interests of its members, judicial 

concepts of standing require the petitioner to show that (1) its members would otherwise have 

standing to sue in their own right; (2) the interests that the organization seeks to protect are 

germane to its purpose; and (3) neither the claim asserted nor the relief requested requires an 

individual member to participate in the organization’s lawsuit.22 

                                                 
18 Pathfinder, LBP-90-3, 31 N.R.C. at 43-44.   
19 Exxon Nuclear Co., LBP-77-59, 6 N.R.C. at 520.   
20 Intern’l Uranium (USA) Corp. (Source Material License Amendment), LBP-01-08, 53 N.R.C. 204, 219, aff’d 

CLI-01-18, 54 N.R.C. 27, 31-32 (2001) (“the potential radiological consequences to [Petitioner] from the 
transportation of the [radioactive] material, even in the case of an accident on the highway, are negligible”; 
“Presiding Officers in the past have declined to find that the mere increase in the traffic of low-level radioactive 
material on a highway near the petitioner's residence, without more, constitutes an injury traceable to a license 
amendment that primarily affects a site hundreds of miles away”). 

21 EnergySolutions, CLI-11-3, 73 N.R.C. at 623 (denying petitioner’s standing claim for failing to show there would 
be any impact from the transport of radioactive materials to be imported) (quotation omitted). 

22 PFS, CLI-98-13, 48 N.R.C. at 30-31.   
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B. Contention Admissibility Standards 

All contentions, including those based on NRC environmental review documents, must 

meet the admissibility standards set forth in 10 C.F.R. § 2.309(f)(1).  Specifically, contentions 

must:     

(i) Provide a specific statement of the issue of law or fact to be raised or 
controverted;  

(ii) Provide a brief explanation of the basis for the contention; 

(iii) Demonstrate that the issue raised in the contention is within the scope of the 
proceeding; 

(iv) Demonstrate that the issue raised in the contention is material to the findings 
the NRC must make to support the action that is involved in the proceeding; 

(v) Provide a concise statement of the alleged facts or expert opinions which 
support the requestor’s/petitioner’s position on the issue and on which the 
petitioner intends to rely at hearing, together with references to the specific 
sources and documents on which the requestor/petitioner intends to rely to 
support its position on the issue; 

(vi) In a proceeding other than one under 10 CFR 52.103, provide sufficient 
information to show that a genuine dispute exists with the applicant/licensee on a 
material issue of law or fact. This information must include references to specific 
portions of the application (including the applicant’s environmental report and 
safety report) that the petitioner disputes and the supporting reasons for each 
dispute, or, if the petitioner believes that the application fails to contain 
information on a relevant matter as required by law, the identification of each 
failure and the supporting reasons for the petitioner’s belief.23 

These standards are enforced rigorously.  “If any one . . . is not met, a contention must be 

rejected.”24  A licensing board is not to overlook a deficiency in a contention or assume the 

                                                 
23 10 C.F.R. § 2.309(f)(1)(i)-(vi). 
24 Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units 1, 2, and 3), CLI-91-12, 34 N.R.C. 

149, 155 (1991) (citation omitted); USEC, Inc. (American Centrifuge Plant), CLI-06-9, 63 N.R.C. 433, 437 
(2006) (“These requirements are deliberately strict, and we will reject any contention that does not satisfy the 
requirements.” (footnotes omitted)).   
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existence of missing information.25  Under these standards, a petitioner “is obligated to provide 

the [technical] analyses and expert opinion showing why its bases support its contention.”26  

Where a petitioner has failed to do so, “the [Licensing] Board may not make factual inferences 

on [the] petitioner’s behalf.”27   

Further, admissible contentions “must explain, with specificity, particular safety or legal 

reasons requiring rejection of the contested [application].”28  In particular, this explanation must 

demonstrate that the contention is “material” to the NRC’s findings and that a genuine dispute on 

a material issue of law or fact exists.29  The Commission has defined a “material” issue as 

meaning one where “resolution of the dispute would make a difference in the outcome of the 

licensing proceeding.”30   

As the Commission has observed, this threshold requirement is consistent with judicial 

decisions, such as Connecticut Bankers Association v. Board of Governors, 627 F.2d 245 (D.C. 

Cir. 1980), which held that: 

[A] protestant does not become entitled to an evidentiary hearing merely on 
request, or on a bald or conclusory allegation that . . . a dispute exists.  The 

                                                 
25 See, e.g., Palo Verde, CLI-91-12, 34 N.R.C. at 155; AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating 

Station), CLI-09-7, 69 N.R.C. 235, 260 (2009) (noting that the contention admissibility rules “require the 
petitioner (not the board) to supply all of the required elements for a valid intervention petition” (emphasis 
added) (footnote omitted)). 

26 Georgia Inst. of Tech. (Georgia Tech Research Reactor, Atlanta, Georgia), LBP-95-6, 41 N.R.C. 281, 305, 
vacated in part and remanded on other grounds, CLI-95-10, 42 N.R.C. 1, aff’d in part, CLI-95-12, 42 N.R.C. 111 
(1995).   

27 Id. (citing Palo Verde, CLI-91-12, 34 N.R.C. 149).  See also Private Fuel Storage, L.L.C. (Independent Spent 
Fuel Storage Installation), LBP-98-7, 47 N.R.C. 142, 180 (1998) (explaining that a “bald assertion that a matter 
ought to be considered or that a factual dispute exists . . . is not sufficient;” rather, “a petitioner must provide 
documents or other factual information or expert opinion” “to show why the proffered bases support [a] 
contention” (citations omitted)). 

28 Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24, 54 N.R.C. 349, 
359-60 (2001).   

29 10 C.F.R. § 2.309(f)(1)(iv), (vi).   
30 Final Rule, Rules of Practice for Domestic Licensing Proceedings—Procedural Changes in the Hearing Process, 

54 Fed. Reg. 33,168, 33,172 (Aug. 11, 1989) (emphasis added). 
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protestant must make a minimal showing that material facts are in dispute, 
thereby demonstrating that “an ‘inquiry in depth’ is appropriate.”31 

A contention, therefore, is not to be admitted “where an intervenor has no facts to support 

its position and where the intervenor contemplates using discovery or cross-examination as a 

fishing expedition which might produce relevant supporting facts.”32  As the Commission has 

emphasized, the contention rules bar contentions where petitioners have what amounts only to 

generalized suspicions, hoping to substantiate them later, or simply a desire for more time and 

more information in order to identify a genuine material dispute for litigation.33  Therefore, 

under the Rules of Practice, a statement “that simply alleges that some matter ought to be 

considered” does not provide a sufficient basis for a contention.34  Similarly, a “mere reference 

to documents does not provide an adequate basis for a contention.”35   

Rather, NRC’s pleading standards require a petitioner to read the pertinent portions of the 

license application, including the safety analysis report and the ER, state the applicant’s position 

and the petitioner’s opposing view, and explain why it has a disagreement with the applicant.36  

If the petitioner does not believe these materials address a relevant issue, the petitioner is “to 

                                                 
31 627 F.2d at 251 (citation omitted); see also Baltimore Gas & Electric Co. (Calvert Cliffs Nuclear Power Plant, 

Units 1 and 2), CLI-98-14, 48 N.R.C. 39, 41, motion to vacate denied, CLI-98-15, 48 N.R.C. 45, 56 (1998) (“It is 
the responsibility of the Petitioner to provide the necessary information to satisfy the basis requirement for the 
admission of its contentions.”).   

32 54 Fed. Reg. at 33,171.  See also Duke Power Co., et al. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 
N.R.C. 460, 468 (1982), vacated in part on other grounds, CLI-83-19, 17 N.R.C. 1041 (1983) (“[A]n intervention 
petitioner has an ironclad obligation to examine the publicly available documentary material pertaining to the 
facility in question with sufficient care to enable [the petitioner] to uncover any information that could serve as 
the foundation for a specific contention.  Stated otherwise, neither Section 189a of the [Atomic Energy] Act nor 
Section 2.714 [now 2.309] of the Rules of Practice permits the filing of a vague, unparticularized contention, 
followed by an endeavor to flesh it out through discovery against the applicant or staff.”).  

33 Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2, Catawba Nuclear Station, Units 1 and 2), CLI-03-
17, 58 N.R.C. 419, 424 (2003). 

34 Sacramento Mun. Util. Dist. (Rancho Seco Nuclear Generating Station), LBP-93-23, 38 N.R.C. 200, 246 (1993), 
review declined, CLI-94-2, 39 N.R.C. 91 (1994).   

35 Calvert Cliffs, CLI-98-25, 48 N.R.C. at 348 (citation omitted).   
36 54 Fed. Reg. at 33,170-71; Millstone, CLI-01-24, 54 N.R.C. at 358.   
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explain why the application is deficient.”37  A contention that does not directly controvert a 

position taken by the applicant in the license application is subject to dismissal.38  Furthermore, 

“an allegation that some aspect of a license application is ‘inadequate’ or ‘unacceptable’ does not 

give rise to a genuine dispute unless it is supported by facts and a reasoned statement of why the 

application is unacceptable in some material respect.”39   

C. NEPA Standards 

The National Environmental Policy Act (“NEPA”) requires agencies, including the NRC, 

to take a “hard look” at the environmental impacts of a proposed action and alternatives to that 

action.40  This “hard look,” however, is subject to a “rule of reason” such that the consideration 

of environmental impacts must address only those impacts “that are reasonably foreseeable or 

have some likelihood of occurring.”41  The agency has broad discretion over the thoroughness of 

the analysis, and may decline to examine issues the agency in good faith considers “remote and 

speculative” or “inconsequentially small.”42  Furthermore, NEPA does not call for a “worst-

case” inquiry because it “creates a distorted picture of a project’s impacts and wastes agency 

resources.”43   

                                                 
37 54 Fed. Reg. at 33,170.  See also Palo Verde, CLI-91-12, 34 N.R.C. at 156.   
38 See Texas Util. Elec. Co. (Comanche Peak Steam Electric Station, Unit 2), LBP-92-37, 36 N.R.C. 370, 384 

(1992), vacated as moot and appeal dismissed, CLI-93-10, 37 N.R.C. 192, stay denied, CLI-93-11, 37 N.R.C. 251 
(1993).   

39 Entergy Nuclear Generation Co. (Pilgrim Nuclear Power Station), LBP-06-23, 64 N.R.C. 257, 358 (2005) (citing 
Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-90-16, 31 N.R.C. 509, 
521 & n.12 (1990)). 

40 Southern Nuclear Operating Co. (Early Site Permit for Vogtle ESP Site), LBP-09-7, 69 N.R.C. 613, 719 (2009).   
41 Id.   
42 Id.; see also Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-919, 30 

N.R.C. 29, 44 (1989) (citing Limerick Ecology Action, Inc. v. NRC, 869 F.2d 719, 739 (3d Cir. 1989)).   
43 Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-02-25, 56 N.R.C. 340, 352 (2002) 

(citing Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 354-55 (1989)). 
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The Commission has found that NEPA serves a dual purpose: to ensure that “officials 

fully take into account the environmental consequences of a federal action before reaching major 

decisions, and to inform the public, Congress, and other agencies of those consequences.”44  

NEPA does not mandate particular results, but prescribes the necessary process.45   

Moreover, “an [EIS] is not intended to be ‘a research document.’”46  “NEPA does not 

call for ‘examination of every conceivable aspect of federally licensed projects.’”47  Although 

“there ‘will always be more data that could be gathered,’ agencies ‘must have some discretion to 

draw the line and move forward with decisionmaking.’”48  Accordingly, NEPA does not demand 

virtually infinite study and resources.49  Therefore, it is insufficient for a petitioner to claim that 

more study or data should be included in the environmental analysis.  If there are alleged errors 

or omissions in the environmental analysis, “in an NRC adjudication it is the Intervenors’ burden 

to show their significance and materiality.”50  

At bottom, NEPA “does not require [a] crystal ball inquiry.”51  Nor does it call for 

certainty or precision.  When faced with uncertainty, NEPA requires “reasonable forecasting.”52  

An agency is obligated to “examine the relevant data and articulate a satisfactory explanation for 

its action including a rational connection between the facts found and the choices made.”53   

                                                 
44 Private Fuel Storage, L.L.C., CLI-02-25, 56 N.R.C. at 348.   
45 Robertson, 490 U.S. at 350. 
46 Entergy Nuclear Generation Co. et. al. (Pilgrim Nuclear Power Station), CLI-10-22, 72 N.R.C. 202, 208 (2010) 

(citation omitted).   
47 Private Fuel Storage, CLI-02-25, 56 N.R.C. at 349 (quoting Louisiana Energy Services L.P. (Claiborne 

Enrichment Center), CLI-98-3, 47 N.R.C. 77, 102-03).   
48 Entergy Nuclear Generation Co. et. al. (Pilgrim Nuclear Power Station), CLI-10-11, 71 N.R.C. 287, 315 (2010) 

(footnote omitted).   
49 Id. at 315.   
50  Exelon Generating Co. (Early Site Permit for Clinton ESP Site), CLI-05-29, 62 N.R.C. 801, 811 (2005). 
51 Natural Res. Def. Council v. Morton, 458 F.2d 827, 837 (D.C. Cir. 1972) (internal quotations omitted).   
52 Scientists’ Inst. For Pub. Info., Inc. v. AEC, 481 F.2d 1079, 1092 (D.C. Cir. 1973).   
53 Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (internal 

quotation marks omitted). 
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III. PETITIONERS HAVE NO STANDING  

Petitioners have failed to demonstrate that they meet the Commission’s injury-in-fact 

requirement or proximity presumption and therefore have no standing to intervene in this 

proceeding.  Petitioners base their standing claim on several of their members who live, work 

and/or recreate within 15 miles of various Holtec shipping routes.  Pet. at 15-24.  More 

specifically:  

• Don’t Waste Michigan member Michael Keegan lives in Michigan within 6 miles 

of a “rail transport route” that he claims will be used to deliver radioactive waste 

to the CISF;54 

• Don’t Waste Michigan member Hedi Kaufman’s “home/place of work/place of 

recreation” is in Michigan within 2.5 miles of a “rail trackage/highway transport 

route” that she claims will “likely” be used to deliver radioactive waste to the 

CISF;55 

• Don’t Waste Michigan member Martin Kaufman’s “home/place of work/place of 

recreation” is in Michigan within 2.5 miles of a “rail trackage/highway transport 

route” that he claims will “likely” be used to deliver radioactive waste to the 

CISF;56 

• Don’t Waste Michigan member Maynard Kaufman lives in Michigan within 1 

mile of a “rail trackage/highway transport route” that he claims will “likely” be 

used to deliver radioactive waste to the CISF;57 

                                                 
54  Decl. of Michael J. Keegan, ¶¶ 2, 4 (Sept. 13, 2018). 
55  Decl. of Hedi Kaufman, ¶ 4 (Sept. 2, 2018). 
56  Decl. of Martin R. Kaufman, ¶ 4 (Sept. 2, 2018). 
57  Decl. of Maynard Kaufman, ¶ 4 (Sept. 6, 2018). 
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• Don’t Waste Michigan member JoAnne Beemon lives and works in Michigan 

within 2 miles of the Big Rock Point ISFSI and the “heavy haul highway transport 

route” that she claims will “likely” be used to deliver radioactive waste to the 

CISF;58 

• Citizens’ Environmental Coalition member Thomas Ellis’s “home/place of 

business” is in New York within 10 miles of a “rail trackage/highway transport 

route or barge shipment” that he claims will “likely” be used to deliver 

radioactive waste to the CISF;59 

• Citizens’ Environmental Coalition member Linda DeStefano’s “home/place of 

business” is in New York within 5 to 10 miles of a “rail trackage/highway 

transport route or barge shipment” that she claims will “likely” be used to deliver 

radioactive waste to the CISF;60 

• Citizens’ Environmental Coalition member Peter Swords’ “home/place of 

business” is in New York within 2 miles of a “rail trackage/highway transport 

route or barge shipment” that he claims will “likely” be used to deliver 

radioactive waste to the CISF;61 

• Citizens’ Environmental Coalition member Charles Bowman’s “home/place of 

work/place of recreation” is in New York within 8.2 miles of a “rail 

trackage/highway transport route” that he claims will “likely” be used to deliver 

radioactive waste to the CISF;62 

                                                 
58  Decl. of Joanne Beemon, ¶ 4 (Sept. 10, 2018). 
59  Decl. of Thomas Ellis, ¶ 4 (Sept. 6, 2018). 
60  Decl. of Linda DeStefano, ¶ 4 (Sept. 5, 2018). 
61  Decl. of Peter E. Swords, ¶ 4 (Sept. 10, 2018). 
62  Decl. of Charles L. Bowman, ¶ 4 (Sept. 8, 2018). 
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• Citizens’ Environmental Coalition member Joanne Hameister’s “home/place of 

business” is in New York within 15 miles of a “rail trackage/highway transport 

route or barge shipment” that she claims will “likely” be used to deliver 

radioactive waste to the CISF;63 

• Citizens’ Environmental Coalition member Lynda Schneekloth’s “home/place of 

business” is in New York within 1.5 miles of a “rail trackage/highway transport 

route or barge shipment” that she claims will “likely” be used to deliver 

radioactive waste to the CISF;64 

• San Luis Obispo Mothers for Peace member Lucy Swanson’s “home/place of 

work/place of recreation” is in California within 3 miles of a “rail 

trackage/highway transport route” that she claims will “likely” be used to deliver 

radioactive waste to the CISF;65 

• San Luis Obispo Mothers for Peace member Jill ZamEk lives in California within 

5 miles of a rail line and 2 miles of a highway where radioactive waste that she 

claims will “likely” travel on its way to the CISF;66 

• Public Citizen, Inc. member Petuuche Gilbert’s “home/place of work/place of 

recreation/hospital” is in Pueblo of Acoma, NM (well over 300 miles away from 

the proposed CISF), within 1 mile of a “rail trackage/highway transport route” 

that he claims will “likely” be used to deliver radioactive waste to the CISF;67 

                                                 
63  Decl. of Joanne E. Hameister, ¶ 4 (Sept. 4, 2018). 
64  Decl. of Lynda H. Schneekloth, ¶ 4 (Sept. 5, 2018). 
65  Decl. of Lucy J. Swanson, ¶ 4 (Aug. 31, 2018). 
66  Decl. of Jill K. ZamEk, ¶ 4 (Aug. 31, 2018). 
67  Decl. of Petuuche Gilbert, ¶ 4 (Sept. 14, 2018). 
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• Public Citizen, Inc. member Lon Burnam lives in Fort Worth, TX (well over 300 

miles away from the proposed CISF) within 2 miles of a “rail trackage/highway 

transport route” that he claims will “likely” be used to deliver radioactive waste to 

the CISF;68 

• Citizens for Alternatives to Chemical Contamination member Chambre 

Beauvais’s “home/place of business” is in Michigan within 3 miles of a “rail 

trackage/highway transport route or barge shipment” that she claims will “likely” 

be used to deliver radioactive waste to the CISF;69 

• Citizens for Alternatives to Chemical Contamination member Connie Beauvais’s 

“home/place of business” is in Michigan within 3 miles of a “rail 

trackage/highway transport route or barge shipment” that she claims will “likely” 

be used to deliver radioactive waste to the CISF;70 

• Citizens for Alternatives to Chemical Contamination member Nancy Refior’s 

“home/place of business” is in Michigan within 2 miles of a “rail 

trackage/highway transport route or barge shipment” that she claims will “likely” 

be used to deliver radioactive waste to the CISF;71 

• Citizens for Alternatives to Chemical Contamination member John Benetti’s 

“home/place of business” is in Michigan within 3 miles of a “rail 

                                                 
68  Decl. of Lon Burnam, ¶ 4 (Sept. 13, 2018). 
69  Decl. of Chambre V. Beauvais, ¶ 4 (Sept 11, 2018). 
70  Decl. of Connie L. Beauvais, ¶ 4 (Sept 11, 2018). 
71  Decl. of Nancy A. Refior, ¶ 4 (Sept 11, 2018). 
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trackage/highway transport route or barge shipment” that he claims will “likely” 

be used to deliver radioactive waste to the CISF;72  

• Nuclear Energy Information Service member Joyce Harant lives in Illinois within 

1/10 of a mile of a highway transport route that she claims will “likely” be used to 

deliver radioactive waste to the CISF;73 

• Nuclear Energy Information Service member Patricia Walter lives in Illinois 

within 2 miles of a rail line that she claims will “likely” be used to deliver 

radioactive waste to the CISF;74 

• Nuclear Issues Study Group member Leona Morgan’s “home/place of work/place 

of recreation” is in Albuquerque, NM (approximately 300 miles away from the 

proposed CISF) within 1 mile of a “rail trackage/highway transport route” that she 

claims will “likely” be used to deliver radioactive waste to the CISF.75 

As for their claims of injury-in-fact, the members assert in their (essentially identical)76 

affidavits that he or she: 

• “believe[s] that if there are airborne or waterborne emissions from a breached 

cask during transport that those in my household and I might be exposed to 

radiation and suffer health consequences and serious property damage”;77 

                                                 
72  Decl. of John T. Benetti, ¶ 4 (Sept 9, 2018). 
73  Decl. of Joyce Harant, ¶ 4 (Sept. 10, 2018). 
74  Decl. of Patricia L. Walter, ¶ 4 (Sept. 11, 2018). 
75  Decl. of Leona Morgan, ¶ 4 (Sept. 14, 2018). 
76  The declaration of Charles Bowman deviates from the others in that it also includes a calculation purporting to 

demonstrate that there is a 1 in 409 chance of a spent fuel shipment derailing, and expresses concern about spent 
nuclear fuel being shipped on the same tracks as “explosive Bakken crude oil from North Dakota.” Decl. of 
Charles L. Bowman, ¶¶ 11, 12 (Sept. 8, 2018).  However, these additional statements do not meaningfully explain 
why these scenarios are likely, or how, if they were to occur, they would be proximate to Mr. Bowman.  

77  E.g., Decl. of Michael J. Keegan, ¶ 5 (Sept. 13, 2018).  
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• “believe[s] that the risks of a radiation accident will be increased” if Holtec 

returns to its point of origin a cask “with a radiation leakage problem” because 

“actively-leaking casks will travel close to my home, place of employment 

and/or places where I seek recreation”;78 

• “[is] concerned that scenarios not contemplated by Holtec in its ER could occur, 

such as a radioactive cask being so overweight it derails and sits for days or 

longer in an area in which I live/work/recreate”;79 and 

• is “concern[ed]” about “[t]he thought of being stuck in traffic at a rail crossing or 

on a parallel highway near a cask” because “[m]ultiple transports in the 

thousands suggests to me that there may be cumulative radiation effects on 

people, plants and property from even normal transports of SNF and [Greater-

than-Class C] wastes along the proposed rail and highway routes.”80 

Petitioners have failed to demonstrate the required injury-in-fact, and have otherwise 

failed to show that any proximity presumption should apply in this case.  Petitioners’ claims to 

standing are entirely based on their members’ proximity to potential transportation routes.  As 

the Commission has stated, “mere geographical proximity to potential transportation routes is 

insufficient to confer standing; instead, . . . Petitioners must demonstrate a causal connection 

between the licensing action and the injury alleged.”81  It is not enough to demonstrate standing 

by asserting that additional spent nuclear fuel will be transported by rail or road, or that an 

                                                 
78  E.g., Decl. of Michael J. Keegan, ¶ 7 (Sept. 13, 2018). 
79  E.g., Decl. of Michael J. Keegan, ¶ 8 (Sept. 13, 2018). 
80  E.g., Decl. of Michael J. Keegan, ¶ 9 (Sept. 13, 2018).  
81 U.S. Department of Energy (Plutonium Export License), CLI-04-17, 59 N.R.C. at 364 n.11 (citations and 

quotations omitted). 
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accident may occur along a transportation route near which the petitioner resides.  With respect 

to normal SNF transportation operations, the Commission has held that “[m]ere potential 

exposure to minute doses of radiation within regulatory limits does not constitute a ‘distinct and 

palpable’ injury on which standing can be founded.”82  With respect to potential transportation 

accidents, such assertions are “entirely speculative.”83  It is therefore the Petitioners’ burden to 

explain why a transportation accident is likely to occur, and why such accident would be 

proximate enough to its members to cause them injury.  Petitioners have fallen entirely short of 

this standard, and thus the Commission should reject their standing claims.  

Petitioners do not provide a plausible explanation of how a cask could be breached during 

transport or why any “scenarios not contemplated by Holtec”84 might reasonably be expected to 

occur.85  Moreover, Petitioners have not provided a description of how, if an accident were to 

occur, radiological contaminants could spread and cause injury to their members.  Petitioners do 

not show that an injury is “certainly impending” from the proposed action.  Instead, Petitioners 

have asserted injury-in-fact entirely on the tenuous assumption that a hypothetical accident 

occurring in an area near one of the Petitioners’ member’s place of residence, work, or recreation 

could expose the member, the member’s family, or the member’s property to radiation.86   

                                                 
82 EnergySolutions, CLI-11-3, 73 N.R.C. at 623.   
83 Exxon Nuclear Co., LBP-77-59, 6 N.R.C. at 520. 
84  See, e.g., Decl. of Hedi Kaufman, ¶ 8 (Sept. 2, 2018). 
85  See U.S. Department of Energy, 59 N.R.C. 357, 365 (“Petitioners fail to provide any evidence of a specific 

credible threat and do not go beyond mere speculations about an unsupported and undefined potential threat. The 
grant or denial of this export license is far removed from the generalized and hypothetical harm complained of by 
the Petitioners.”) (footnote omitted). 

86  The Petition lacks any detail as to how radionuclides from an accident could reach any specific member.  
Compare this case to Sequoyah Fuels Corp. & Gen. Atomics (Gore, Oklahoma Site), CLI-94-12, 40 N.R.C. 64 
(1994).  There, the Commission found petitioner had standing where the petitioner provided affidavits from its 
member and from a professional hydrogeologist, including “examples of flow paths,” showing why groundwater 
contamination of the member’s property was possible.  Id. at 72.  Here, on the other hand, the Petitioners have not 
even explained for most of their members whether the risk is to their residence, place of work, or some other area 
they occasionally visit, much less shown any of these areas could be impacted by an accident. 
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Petitioners’ reliance on the Commission’s proximity presumption is equally unavailing.  

Far from showing “the potential for offsite consequences is obvious[,]”87 the Petitioners’ 

members provide only vague and generic details as to their proximity to and risk from any 

potential source.88  The members all declare, with slight variation, that their home/place of 

work/place of recreation is some number of miles from a “rail trackage/highway transport route 

or barge shipment” which the member believes is “likely” to be used to transport radioactive 

waste based on the member’s “stud[y] [of] Department of Energy maps of rail and highway 

transportation routes.”89  None of the members have explained how or why they could be 

affected by any shipment other than reference to the general radiological consequences of an 

accident.  Further, because the CISF as yet has no customers, Petitioners’ claims are entirely 

speculative.  The members declarations do not even identify the “Department of Energy maps” 

that were examined, or why DOE maps would address shipments not to a DOE facility, but to 

Holtec’s New Mexico site.  

Similarly, Petitioners’ bare claim that their members could suffer an injury by “being 

stuck in traffic . . . near a cask” does not establish a presence sufficient for standing.  Petitioners’ 

reliance on the Board’s order in Duke Cogema Stone & Webster90 is misplaced and should be 

rejected.  In Duke Cogema, the Board granted standing to organizations whose intervention 

petitions “indicated” that “anyone next to the transport vehicle,” including members likely to 

                                                 
87  Sequoyah Fuels Corp. & Gen. Atomics (Gore, Oklahoma Site), CLI-94-12, 40 N.R.C. 64, 75 n.22 (1994) (citation 

omitted). 
88  Petitioners’ reliance on the Department of Energy Yucca Mountain Final Environmental Impact Statement 

(“EIS”) should be disregarded.  The Petitioners have not explained the relevance of the EIS or why it should be 
accorded “decisive weight.”  Petition at 14.  Contrary to Petitioners’ assertion, the Department of Energy will not 
“occupy an analogous role in oversight and financial management of the Holtec CISF.”  Pet. at 15. 

89  E.g., Decl. of Thomas Ellis, ¶ 4 (Sept. 6, 2018).   
90  Duke Cogema Stone & Webster (Savannah River Mixed Oxide Fabrication Facility), LBP-01-35, 54 N.R.C. 403 

(2001), rev'd in part on other grounds, CLI-02-24, 56 NRC 335 (2002). 
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travel the same roads, would receive “radiological doses of up to 10 mrem/hour at two meters 

from the vehicle” from routine “incident-free shipping.”91  According to the Board, the 

petitioners were therefore able to show a causal connection between the licensing action and the 

injury alleged. 

Here, Petitioners have failed to make such a showing.  Petitioners have provided no data 

establishing a radiological dose to members from incident-free shipping.  Instead, Petitioners rely 

on a hypothetical accident that somehow causes a release sufficient to generate harm and that 

just so happens to occur in close proximity to a member.  Petitioners’ alleged cause of harm is 

extremely remote, speculative, and unsupported.  Nor have Petitioners explained how sufficient 

harm to establish standing could even occur given Petitioners’ assertion that “nearly all” 

shipments “will be by rail,”92 as the Board in Duke Cogema distinguished its reasoning from 

transport by rail.93  Petitioners’ claims are no different from the many cases, both before and 

after Duke Cogema, where the Commission has denied standing based solely on proximity to 

transportation routes.94   

                                                 
91  Duke Cogema at 415-418.  In Duke Cogema, the petitioners were able to support their dose estimate by 

referencing a DOE report.  See Duke Cogema at 416. 
92  Pet. at 12. 
93  Duke Cogema at 420. 
94  See, e.g., U.S. Department of Energy (Plutonium Export License), CLI-04-17, 59 N.R.C. 357 (2004) (denying 

standing based on proximity to shipment routes and the petitioners’ allegations of risk from terrorist attack); Pac. 
Gas & Elec. Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage Installation), LBP-02-23, 56 
N.R.C. 413, 434 (2002) (The Commission denied Petitioners’ claims for standing based on geographic proximity 
to proposed spent fuel transportation routes.  In denying standing, the Commission distinguished Duke Cogema 
by explaining, “the [Duke Cogema] petitioners did not base their standing solely on geographical proximity to 
likely transportation routes. Rather, they were able to demonstrate a nexus between the licensing proceeding and 
the risk of injury” by showing that “[a]ny person traveling alongside a truck shipment of mixed oxide (MOX) fuel 
would receive a small, but unwanted, dose of ionizing radiation, even in the absence of a vehicular accident.”).   
(citation omitted)); Northern States Power Co. (Pathfinder Atomic Plant), LBP-90-3, 31 N.R.C. 40 (1990) 
(denying standing even where the individual resided within one mile of a highway over which “there is a 
reasonable likelihood that the truck shipments of waste will move” because “the link between the injury claimed 
and the proposed licensing activity, remains absent”); Exxon Nuclear Co. (Nuclear Fuel Recovery and Recycling 
Center), LBP-77-59, 6 NRC 518, 519-20 (1977) (assertion of injury because spent fuel would travel on railway 
tracks very near property insufficient to establish standing). 
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Finally, underlying Petitioners’ standing argument is their claim that they “seek a more 

stringent regulatory regime governing the estimated 10,000 transport trips of spent nuclear 

fuel.”95  This claim presents a challenge to NRC regulations, and the Petitioners do not comply 

with the procedures for making such a challenge.  If the Petitioners cannot support a contention 

based on a regulatory challenge, so too a claimed injury-in-fact to support standing cannot be 

based on a challenge to the NRC’s “regulatory regime.” 

For these reasons, Petitioners have failed to demonstrate standing and their Petition must 

be rejected. 

IV. PETITIONERS’ OBJECTION IS WITHOUT MERIT  

Petitioners include in their Petition an “Objection” to the Application in which they 

“object and move for the dismissal and termination of this licensing proceeding.”  Pet. at 25.  

Petitioners’ “Objection” is deficient and should be rejected for several reasons. 

First, as a motion to dismiss it is wholly out of time.  The Application for the CISF was 

filed in March 2017; a Federal Register notice of the NRC Staff’s docketing of the Application 

was published in March 2018; and the notice of opportunity for hearing was published in July 

2018.  The NRC’s Rules of Practice require that “[a]ll motions must be made no later than ten 

(10) days after the occurrence or circumstance from which the motion arises.”  10 C.F.R. § 

2.323(a)(2).  The circumstance that is the genesis of the “Objection”/motion to dismiss is 

Holtec’s filing of the Application.  Petitioners’ underlying claim is that the NWPA prohibits the 

NRC from licensing the CISF and that the NRC’s regulations at 10 CFR Part 72 do not authorize 

the facility.  Since Petitioners do not suggest that there has been any recent change in applicable 

law, the occurrence or circumstance from which the “Objection”/motion to dismiss arises at the 

                                                 
95 Pet. at 5. 
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very latest occurred in July 2018, but more likely a year or more earlier.  By any stretch, the 

occurrence or circumstance from which the “Objection”/motion to dismiss arises is orders of 

magnitude beyond the 10-day limit.  As a motion to dismiss, it should therefore be dismissed as 

impermissibly tardy. 

Second, the “Objection” is legally flawed.  Petitioners allege that “[t]here is no provision 

within Nuclear Regulatory Commission regulations and the pertinent organic statute for a 

consolidated interim storage facility as described by Holtec.”  Pet. at 25.  As for the NRC 

regulations, the Petition asserts that “[t]he Holtec CISF does not fall under the 10 C.F.R. § 72.3 

definition of an ISFSI, which must be designed and constructed for the interim storage of spent 

fuel, either at the reactor site or at the site of another facility.”  Id.  Petitioners fail to quote 

anything in the regulation that supports their argument, and their claim is clearly erroneous.  

Section 72.3 defines an ISFSI as “a complex designed and constructed for the interim storage of 

spent nuclear fuel, solid reactor-related GTCC waste, and other radioactive materials associated 

with spent fuel and reactor-related GTCC waste storage.”  While an ISFSI may be located at a 

reactor site or the site of another facility, there is no requirement that it must be so located.   

As the second sentence of § 72.3 states, “An ISFSI which is located on the site of another 

facility licensed under this part or a facility licensed under part 50 of this chapter and which 

shares common utilities and services with that facility or is physically connected with that other 

facility may still be considered independent.”  This sentence in no way can be read as a 

limitation on where an ISFSI can be sited.  Rather, it makes clear that an ISFSI that is physically 

connected with, or shares common utilities and services with, a Part 50 facility or another Part 72 

facility is still “independent” and therefore an ISFSI.  There is no possible interpretation that this 

sentence prohibits an ISFSI that is not co-located with another facility.  There is nothing in 
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§ 72.3 or elsewhere in Part 72 that supports the limitation asserted by Petitioners.  And the 

Commission has already licensed such a facility and rejected this claim.  See, e.g., Private Fuel 

Storage, LLC (Independent Spent Fuel Storage Installation), CLI-02-29, 56 N.R.C. 390 (2002); 

Bullcreek v. Nuclear Regulatory Commission, 359 F.3d 536 (D.C. Cir. 2004).   

Equally flawed is Petitioners’ claim that the NWPA somehow governs the CISF’s 

licensing.  The authority to license this facility comes not from the NWPA, but from the AEA.  

Although Petitioners state that “[a]ccording to the July 16, 2018 Federal Register notice of this 

proceeding, the license application procedure is to be governed by 10 C.F.R. Part 72 and must 

further comply with the Nuclear Waste Policy Act,” Pet. at 24-25 (emphasis added), the Federal 

Register notice contains no reference to the NWPA.   

Petitioners note (and Holtec agrees) that the NWPA contains several provisions relating 

to dry storage.96  But the NWPA does not have exclusive authority over ISFSIs, and indeed does 

not have any licensing authority over ISFSIs.  As the Commission has held in connection with 

the licensing of another privately owned, away-from-reactor interim spent fuel storage facility, 

“[w]e conclude that Congress, in enacting the Atomic Energy Act (AEA), gave the NRC 

authority to license privately owned, away-from-reactor (AFR) facilities and did not repeal that 

authority when it later enacted the Nuclear Waste Policy Act of 1982, as amended (NWPA).”  

Private Fuel Storage LLC (Independent Spent Fuel Storage Installation), CLI-02-29, supra at 

392.  That conclusion was upheld by the U.S. Court of Appeals for the D.C. Circuit in Bullcreek, 

supra, where the Court held that “private away-from-reactor storage was already regulated by the 

NRC under the AEA prior to the NWPA” and that “[i]n the absence of irreconcilability between 

                                                 
96  See, e.g., 42 U.S.C. §§10151-10157 (DOE-run interim storage program that expired in 1990); 42 U.S.C. §§ 

10161-10169 (Monitored Retrievable Storage program). 
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the AEA and the NWPA, there is no basis to conclude that in enacting the NWPA Congress 

implicitly repealed or superseded the NRC’s authority.”  359 F.3d at 543 (citations omitted). 

Finally, the “Objection” in passing refers to Holtec as a “facially disqualified applicant” 

for an ISFSI license.  Pet. at 25.  Petitioners provide nothing more than this unsubstantiated, 

unexplained allegation.  Without more, this statement is unworthy of further consideration.  

Petitioners are required to bear their burden and to clearly identify their support with specific 

references.  Public Serv. Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI-89-03, 

29 N.R.C. 234, 241 (1989).  “The Commission cannot be faulted for not having searched for a 

needle that may be in a haystack.”  Id.   

For these reasons, the Commission should reject the “Objection.” 

V. NONE OF THE SUBMITTED CONTENTIONS IS ADMISSIBLE 

A. Contention 1 (Improper Cultural Resources Redaction).   

Contention 1 states: “The redaction of some 144 pages from Appendix C of the Holtec 

Environmental Report violates the National Environmental Policy Act and National Historic 

Preservation Act.”97  To support Contention 1, Petitioners allege that Holtec “has violated § 106 

of the [National Historic Preservation Act] by redacting extensive details about two historic or 

cultural properties referenced elsewhere in the Environmental Report . . . that . . . could be 

directly affected by construction or operation of the CISF.”98  According to Petitioners, because 

Appendix C’s text is redacted, “the ER does not disclose details that would allow the public to 

ascertain whether the cultural resources are eligible for nomination to the National Register of 

Historic Places, to determine whether required consultations have occurred and whether there are 

                                                 
97   Pet. at 26. 
98  Id. 
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mitigation measures available if the properties are destroyed.”99  Petitioners argue that redaction 

of Appendix C makes public involvement regarding these issues “impossible.”100    

Given that Appendix C was available to Petitioners and any other member of the public 

who sought access through procedures outlined by the Commission, Contention 1 is inadmissible 

because it fails to raise a genuine dispute with the Application on a material issue of fact or law.  

10 C.F.R. § 2.309(f)(vi). 

As an initial matter, Holtec did not request confidential treatment of Appendix C.101  

Rather, the NRC Staff decided that Appendix C should be redacted, because the Staff concluded 

that it contains security-related information.  In any event, the Staff’s redaction of Appendix C 

does not mean that Petitioners were denied access to it.  The July 16, 2018 Federal Register 

notice informing the public about the opportunity to review the Application, file contentions, and 

request a hearing, set forth specific procedures that potential parties were to use to access 

Sensitive Unclassified Non-Safeguards Information (“SUNSI”), such as the information that the 

NRC withheld from the public in Appendix C.102  The potential party needed to “submit a letter 

requesting permission to access SUNSI . . . to the Office of the Secretary, U.S. Nuclear 

Regulatory Commission,” within 10 days after publication of the Federal Register notice.103  

Petitioners and its counsel were clearly aware of this Federal Register notice; they cite it in the 

                                                 
99  Id. 
100  Id. 
101 The cover letter that Holtec submitted with its Application states that the Environmental Report (Attachment 4 to 

the Application) is “non-proprietary.”  Cover Letter at 3.  In addition, Kimberly Manzione’s Affidavit Pursuant to 
10 C.F.R. § 2.390 (which was attached to the cover letter) does not request confidential treatment for information 
in Attachment 4.  Affidavit at 1.  

102 83 Fed. Reg. 32,919 (July 16, 2018) at 32,922-924. 
103 Id. at 32,922. 
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second line of the Petition104 and in a letter Petitioners and others sent to the NRC’s 

Commissioners on July 19, 2018 (“July 19 Letter”).105 

In that July 19 Letter, Petitioners and other potential parties (the “Consolidated 

Requestors”) asked the NRC’s Commissioners to suspend the Federal Register notice’s deadline 

for filing interventions in this proceeding.  The Consolidated Requestors argued that they 

required additional time to prepare contentions because their Freedom of Information Act 

(“FOIA”) request for Appendix C was pending before the NRC.106  On August 20, 2018, the 

Commission rejected the Consolidated Requestors’ request, expressly referring them to the 

Federal Register notice’s instructions to obtain the redacted information.107  The Commission 

stated: 

The Consolidated Requestors have based their Request on the lack of access to 
certain non-public portions of Holtec’s Environmental Report, which at the time 
of the Request were the subject of a pending FOIA request.  However, as stated 
above, the Federal Register notice announcing the opportunity to file a request for 
hearing in this proceeding provides detailed procedures that allow potential 
parties to request access to non-public information they believe is necessary to 
meaningfully participate in this proceeding, including SUNSI.108 

The August 20 Order informed Petitioners’ counsel that “any of the Consolidated Requesters 

intending to participate as parties in this proceeding may, separate from the NRC’s FOIA 

process, file a request in accordance with the procedures included in the Federal Register notice 

for access to SUNSI.”  In fact, the August 20 Order even extended the deadline for submitting 

such requests, stating: 

                                                 
104 Pet. at 1.  
105 July 19 Letter at 3 (ADAMS Accession No. ML18201A187). 
106 Id. at 2-3. 
107 In the Matter of Holtec International (Consolidated Interim Storage Facility), Docket No. 72-1051 (Aug. 20. 

2018)), Order (“August 20 Order”).  
108 August 20 Order at 2-3. 
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Although these procedures also state that requests submitted later than 10 days 
after publication of the Federal Register notice will not be considered absent a 
showing of good cause for the late filing – a deadline which has passed – I will, 
pursuant to my authority under 10 C.F.R. § 2.307(c), consider any such requests 
filed within 10 days of the issuance of this order.109 

Despite the Commission’s instructions regarding how the Petitioners should obtain Appendix C, 

and despite the deadline extension, the Petitioners made no effort to follow those procedures.  

Yet, they now challenge the Application on the basis that the redacted information is unavailable. 

 There simply is no justification for admitting Petitioners’ claim that the NRC’s redaction 

of Appendix C violated the NHPA or NEPA because it was not available to the public.  

Petitioners were notified of their opportunity to obtain Appendix C twice – first in the July 16 

Federal Register notice and then in the Commission’s August 20, 2018 Order.  The Commission 

even provided Petitioners with an additional 10 days to make such a request.  Far from it being 

“impossible” to challenge the information in Appendix C, Petitioners (and any member of the 

public) could have obtained that information over the 45-day period between the July 16, 2018 

Federal Register notice and the August 30 extended deadline, if they had followed the procedure 

set out by the Commission.  But they never even tried.   

For these reasons, the Commission should reject Contention 1 because it fails to raise a 

genuine dispute with Holtec’s Application on a material issue of fact or law, as is required under 

10 C.F.R. § 2.309(f)(vi).          

B. Contention 2 (Insufficient Assurances of Financing). 

According to Contention 2, “Holtec cannot provide reasonable assurances that it can 

obtain the necessary funds to cover the costs of construction, operation maintenance and 

decommissioning of the CISF.”110  Contention 2 is based on Petitioners’ misinterpretation of the 

                                                 
109 Id. at 3. 
110 Pet. at 31. 
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information Holtec provided in its Application to demonstrate its financial qualifications in 

accordance with NRC regulations.  Petitioners also fail to challenge the information that Holtec 

provided to make that demonstration.  For these reasons, Contention 2 is inadmissible because it 

fails to raise a genuine dispute with the Application on a material issue of fact and law, and fails 

to provide supporting facts.   

The crux of Contention 2 is Petitioners’ claim that Holtec “will not construct the CISF 

without financial guarantees from the U.S. Department of Energy.”111  As the Application makes 

clear, this is not true.  The Application includes a document titled: “Holtec International & Eddy 

Lea Energy Allliance (ELEA) Underground CIS – Financial Assurance & Project Life Cycle 

Cost Estimates  (“Financial Assurance Plan”), which sets forth Holtec’s financial qualifications 

to construct, operate, and decommission the plant as required under 10 C.F.R. § 72.22(e).  The 

Financial Assurance Plan nowhere states that the CISF requires financial guarantees or other 

support from the DOE.  Rather, the Plan says in numerous places that the CISF will be funded by 

Holtec’s internal resources.   

For example, Section 1.0 of the Financial Assurance Plan states: “The HI-STORE CIS in 

New Mexico, the subject of this report, is also funded by Holtec in its entirety.”112  Section 1.0 

points out that Holtec operates its business with a long-term view, and that “[t]he proof of long 

term commitment can be found in the Consolidated Interim Storage Facility in New Mexico (the 

focus of this report) and the SMR-160 reactor development program . . . which are both being 

funded entirely by the Company.”113   

                                                 
111 Id. at 32. 
112 Financial Assurance Plan at 2. 
113 Id. at 3 (emphasis in original). 
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The Financial Assurance Plan includes a Table 1.1, which contains proprietary 

information demonstrating that Holtec has the financial wherewithal to fund the project.114  The 

Financial Assurance Plan also describes Holtec’s financial strength generally, such as “profitable 

in every year of operation since the Company’s inception over 30 years ago”; “no long term 

debt”; a history of funding large projects “without any long term borrowing”; a “robust multi-

billion dollar backlog” of work; “a (l)arge and diversified customer base”; and “140+ contracts 

active at this time,” most of which are large contracts “giving the Company a predictable stable 

cash flow.”115 The Plan also references Holtec’s “senior credit facility without any collateral 

requirement,” which can be increased if needed.116  The Financial Assurance Plan adds: 

As can be inferred from the above narrative, Holtec International is well 
positioned to provide the financial assurance for the construction and oversight of 
Phase 1117 of the CISF facility to include 500 HI-STORM UMAX canisters for 
the Storage of Spent Nuclear Fuel (SNF) and Greater-than-Class C (GTCC) waste 
from commercial reactors.  Our commitment is based on the willingness and 
capability of Holtec to fund the construction efforts of the CISF estimated to be in 
the range of ̴̴ $180 million. 

The Plan also states that the NRC’s financial qualifications requirement regarding 

decommissioning “will be met by Holtec International.”  Specifically,  

[a] decommissioning fund will be established by setting aside $840 per MTU 
stored at the HI-STORE facility.  These funds, plus earnings on such funds 
calculated at not greater than a 3 percent real rate of return over the 40-year 
license life of the facility, will cover the estimated cost to complete 
decommissioning.118 

Petitioners have not challenged any of this information.  Accordingly, Contention 2 fails 

to raise a genuine dispute with the Application and is not adequately supported. 

                                                 
114 Id. at 4.   
115 Id. at 2. 
116 Id. 
117 The Application seeks an initial authorization for 500 canisters of spent nuclear fuel for a 40-year license 

duration.  See, e.g., Application, Cover Letter at 1.  
118 Financial Assurance Plan at 5. 
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Instead of challenging the information described above, Contention 2 repeatedly and incorrectly 

claims that Holtec is relying on contracts with DOE to show that it is financially qualified to 

construct, operate, and decommission the CISF.  To support their argument, Petitioners first rely 

on the following language in the Financial Assurance Plan:  

Additionally, as a matter of financial prudence, Holtec will require the necessary 
user agreements in place (from the USDOE and/or the nuclear plant owners) that 
will justify the required capital expenditures by the Company. However, if the 
NRC approves and the necessary contractual instruments are established insuring 
the minimum revenue stream needed to justify the facility, then Holtec will 
launch the construction using its own resources so as to bring the interim storage 
solution to the industry in the shortest possible time.119 

Nothing in this statement supports Petitioners’ claim that Holtec is relying on DOE contracts to 

demonstrate its financial qualifications.   

This paragraph states that Holtec – as would any good business – will ensure that it has 

customer contracts in place to generate revenues before Holtec makes the “required capital 

expenditures.”  As Holtec states, ensuring that the company can earn revenues before investing 

in a project is “a matter of financial prudence,” not a statement that a contract with DOE is 

needed to fund it.  Indeed, this paragraph expressly states that expenditures will be made “by the 

Company” using “its own resources.”  Moreover, the “user agreements” to which Holtec refers 

shall be “from the USDOE and/or the nuclear plant owners.”  Use of the term “and/or” makes it 

clear that, contrary to Petitioners’ claims in Contention 2, Holtec is not relying on DOE contracts 

to demonstrate its financial qualifications.   

Applying their incorrect premise, Petitioners then claim that current law does not 

authorize “the proposed method of financing enumerated in [Holtec’s] Financial Assurance 

                                                 
119 Pet. at 32 (emphasis added). 
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Plan.”120 According to Petitioners, “[t]here is no legal authority under the Nuclear Waste Policy 

Act of 1983, as amended, for DOE to enter into any agreement . . . to pay for such centralized 

interim storage facility construction, operations, maintenance, decommissioning, etc.”121  

Petitioners add that the Nuclear Waste Policy Act “provides zero financial support to private 

away-from-reactor storage schemes unless there is an operating repository,” and that “the NWPA 

does not contemplate a financial arrangement whereby DOE takes title to spent nuclear fuel for 

purposes of interim storage . . . .”122  Summarizing their position, Petitioners argue that Holtec 

has not provided the requisite financial assurance because Holtec’s “financing plan is dependent 

upon an arrangement that is not disclosed within Holtec’s narrative explanation and which does 

not appear to be authorized by the NWPA.”123 

The Commission should reject these arguments.  They are all based on Petitioners’ 

incorrect conclusion that Holtec’s financial qualification demonstration is dependent upon 

contracts under which DOE takes title to spent nuclear fuel for interim storage.  As shown above, 

the Application makes it clear that the project’s financing will be provided from the Company’s 

resources and is not dependent on DOE contracts.  Accordingly, Petitioners’ arguments 

regarding whether the NWPA authorizes DOE to enter into agreements to take title to spent 

nuclear fuel for purposes of interim storage are irrelevant to whether Holtec has demonstrated its 

financial qualifications.   

Contention 2 also relies on the following statement in Holtec’s Financial Assurance Plan: 

“2.1 Annual Operating Costs.  Anticipated operating costs for the HI-STORE facility are $10 

                                                 
120 Id. at 35. 
121 Id. at 33. 
122 Id. at 35. 
123 Id. 
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million annually.  All financial commitments related to annual operations will be tied to the 

sponsoring party’s agreement with Holtec (viz., DOE settlement agreement).”124  According to 

Petitioners, this paragraph shows that “Holtec considers DOE to be the ‘sponsoring party’ of the 

CISF, and the term ‘DOE settlement agreements’ apparently refers to agreements whereby DOE 

takes title to the spent fuel at nuclear reactor sites.”125  Petitioners misunderstand the meaning of 

this paragraph.  Nothing in the Financial Assurance Plan – or in any part of the Application – 

indicates that Holtec considers DOE to be the CISF’s “sponsoring party.”  Given that the 

paragraph references a “DOE settlement agreement,” it is clear that “sponsoring party” refers to 

potential Holtec customers who have negotiated settlement agreements with the DOE for their 

breach of contract lawsuits against DOE.  Since 1998, nuclear utilities have brought these 

lawsuits to recover damages incurred by the utilities as a result of the DOE’s failure to begin 

accepting the utilities’ spent nuclear fuel by the 1998 deadline established by the Nuclear Waste 

Policy and the Standard Contract.126  The “DOE settlement agreement” obviously refers to the 

settlements arising out of those lawsuits,127 not a future agreement between DOE and Holtec 

under which DOE would take title to spent fuel for interim storage.  There may well be such 

contracts between DOE and Holtec should pending legislation be enacted.128  However, such a 

                                                 
124 Id. at 33 (citing Financial Assurance Plan at 6). 
125 Id. at 33. 
126 See, e.g., Northern States Power Co. v. United States, 224 F.3d 1361 (Fed. Cir. 2000); Maine Yankee Atomic 

Power Co. United States, 225 F.3d 1336 (Fed. Cir. 2000); Indiana Michigan Power Co. v. United States, 422 
F.3d 1369 (Fed. Cir. 2005).  

127 As of September 2017, the DOE and nuclear utilities have settled 39 lawsuits involving the DOE’s breach of 
contract.  As of September 2017, the Government has paid $4.9 billion to the settling utilities in delay damages.  
An additional $2.0 billion has been paid to utilities that litigated to final judgment their breach of contract cases.  
The DOE estimates its remaining liabilities for its breach of contract to be $27.3 billion.  An earlier industry 
estimate of the utilities’ damages was for an estimated $50 billion.  DOE Office of Inspector General, Audit 
Report, DOE OIG-018-34 (May 2018) at 23-24. 

128 H.R, 3053, which was passed by the U.S. House of Representatives and is currently pending before the Senate, 
would authorize DOE to enter into contracts with private, away from reactor, spent fuel storage installations.  
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possible contract is not referenced in the Application nor relied on by Holtec for the project’s 

financial qualifications. 

Petitioners next cite the following statement in Paragraph 17 of the Application’s draft 

NRC license:  

In accordance with 10 CFR 72.22, the construction program will be undertaken 
only after a definitive agreement with the prospective user/payer for storing the 
used fuel (USDOE and/or a nuclear plant owner) at HI-STORE CIS has been 
established.  Construction of any additional capacity beyond this initial capacity 
amount shall commence only after funding is fully committed that is adequate to 
construct such additional capacity.129  

This statement does not support Contention 2.  It says that prospective users/payers for spent fuel 

storage at the CIS would be “USDOE and/or a nuclear plant owner.”  Moreover, it is appropriate 

for NRC license applicants such as Holtec to rely on license conditions as a basis for 

demonstrating reasonable financial assurance under 10 C.F.R. § 72.22(e).130 

Petitioners also cite three quotations from Holtec personnel.131  The quotations upon 

which Petitioners rely from Spent Fuel and World Nuclear News are from 2015, predating the 

Application which was submitted in 2017.  Those statements discuss Holtec’s “vision” for the 

project, and how Holtec would be discussing with DOE whether DOE “will hold title to the 

fuel.”132  Nothing in these statements indicate that Holtec relied (then or now) on a contract with 

DOE to satisfy the NRC’s financial qualifications requirement.  Nor do those quotes contradict 

statements in the Financial Assurance Plan that Holtec will fund the plant from its own 

                                                 
129 Pet. at 33. 
130 Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-00-6, 51 N.R.C. 101, 113-117 

(2000), aff’d in part, Private Fuel Storage, L.L.C (Independent Spent Fuel Storage Installation), CLI-0-08, 61 
N.R.C. 129 (2005); Louisiana Energy Services, L.P. (Claiborne Enrichment Center), CLI-97-15, 46 N.R.C.294, 
302 (1997).   

131 Pet. at 34. 
132 Id. 
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resources, and that Holtec will enter into customer contracts with DOE “and/or” nuclear plant 

owners.  At most, they show that Holtec would be pursuing DOE as a customer.133   

Finally, Petitioners quote from a January 2016 presentation, which included one bullet 

point on a slide which stated that Holtec “[r]equires federal funding to construct and operate the 

CISF.”134  That presentation was given in January of 2016 – more than a year before Holtec 

submitted its Application to the NRC.  As the Financial Assurance Plan states, Holtec will fund 

the project from its own resources and plans to enter into customer contracts with DOE and/or 

nuclear plant owners.  Petitioners have provided no basis to disregard the statements in the 

Application in favor of a bullet in a slide presentation given more than a year before the 

Application was filed. 

For these reasons, the Commission should reject Contention 2 because it fails to allege 

facts challenging Holtec’s demonstration of its financial qualifications, and fails to raise a 

material dispute with the Application.  See 10 C.F.R. § 2.309(f)(v) and (vi).   

C. Contention 3 (Low-Level Radioactive Waste).   

Contention 3, which alleges that the Environmental Report for the CISF (“ER”) 

underestimates the environmental impacts of  low-level radioactive waste (“LLRW”) that will be 

generated by the facility (Pet. at 36), impermissibly challenges the Commission’s Continued 

Storage Rule set forth in 10 C.F.R. § 51.23 (the “Continued Storage Rule” or “Rule”).  

Petitioners have not sought a waiver of the Rule, nor demonstrated by affidavit (or otherwise) 

that “special circumstances” exist “such that the application of the rule or regulation (or a 

provision of it) would not serve the purposes for which the rule or regulation was adopted” in 

                                                 
133 To the extent other petitioners in this proceeding claim that certain statements in the Application suggest that 

Holtec must enter into contracts with DOE for the CISF to go forward, Holtec is in the process of amending the 
Application to clarify that contracts for SNF storage will be between DOE “and/or” nuclear plant owners. 

134 Pet. at 34. 
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accordance with the explicit requirements set forth in 10 C.F.R. § 2.335.  Consequently, 

Contention 3 is outside the scope of this proceeding and inadmissible.  10 C.F.R. § 

2.309(f)(1)(iii).  Contention 3 is also inadmissible because it is insufficiently supported and fails 

to raise a genuine dispute with the Application on a material issue.  10 C.F.R. § 2.309(f)(1)(vi).    

Petitioners claim that Holtec has underestimated, and therefore not considered the 

environmental impacts of, (1) approximately 8,000,000 tons of cement/concrete that Petitioners 

allege will be radioactively contaminated or activated from the “constant bombardment by 

neutrons from the SNF” by “the conclusion of the useful life of the CISF”; (2) “10,000 used SNF 

metal canisters that are radioactively activated or contaminated and will have to be disposed of 

as LLRW”; and (3) any LLRW created in the event leaking or otherwise damaged casks carrying 

SNF are delivered to the Holtec site.  Pet. at 37-38.     

These claims are inadmissible in this proceeding because they impermissibly challenge 

the Commission’s Continued Storage Rule.  The Continued Storage Rule provides that  

(a) The Commission has generically determined that the environmental impacts 
of continued storage of spent nuclear fuel beyond the licensed life for 
operation of a reactor are those impacts identified in NUREG–2157, “Generic 
Environmental Impact Statement for Continued Storage of Spent Nuclear 
Fuel.” 

(b) The environmental reports described in §§ 51.50, 51.53, and 51.61 are not 
required to discuss the environmental impacts of spent nuclear fuel storage in 
a reactor facility storage pool or an ISFSI for the period following the term of 
the reactor operating license, reactor combined license, or ISFSI license. The 
impact determinations in NUREG–2157 regarding continued storage shall be 
deemed incorporated into the environmental impact statements described in 
§§ 51.75, 51.80(b), 51.95, and 51.97(a). The impact determinations in 
NUREG–2157 regarding continued storage shall be considered in the 
environmental assessments described in §§ 51.30(b) and 51.95(d), if the 
impacts of continued storage of spent fuel are relevant to the proposed action. 

10 C.F.R. § 51.23(a)-(b) (emphasis added).  The Environmental Report submitted in the 

Application is an environmental report as described in Section 51.61  As set forth in 10 C.F.R. § 
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51.61, “no discussion of the environmental impacts of the continued storage of spent fuel in an 

ISFSI is required” in the ER.135   

10 C.F.R. § 51.23(a) codified the NRC’s generic findings of the environmental impacts 

of continued storage in NUREG-2157 (“Generic Environmental Impact Statement for Continued 

Storage of Spent Nuclear Fuel”).  NUREG-2157 thoroughly evaluated “the potential 

environmental impacts from LLRW, mixed waste, and nonradioactive waste for long-term 

storage at an away-from-reactor ISFSI” and determined them to be “SMALL for each waste 

stream.”  NUREG-2157 at 5-48.  NUREG-2157 Section 5.0 summarizes the environmental 

impacts of away-from reactor storage, such as the CISF, and Section 5.15, Waste Management, 

evaluates the “impacts from low-level radioactive waste (LLW), mixed waste, and 

nonradioactive waste management and disposal resulting from the continued storage of spent 

fuel at an away-from-reactor ISFSI.”  NUREG-2157 at 5-45.  The Staff evaluation states that the 

“same types of waste” are produced by the operation, maintenance, and replacement of at-reactor 

and away-from-reactor ISFSIs.  Id.   

More specifically, the “long-term storage”136 portion of the Staff’s waste management 

analysis addresses “[w]aste management and disposal activities related to the construction and 

operation of a DTS, and the replacement of canisters, storage casks, pads, the canister transfer 

building, DTS facilities, and other ISFSI structures.”  NUREG-2157 at 5-46.  The detailed 

evaluation in NUREG-2157 addresses all the information Petitioners claim must be evaluated: 

                                                 
135 When the Staff prepares draft and final environmental impact statements, “the generic impact determinations 

regarding the continued storage of spent fuel in NUREG–2157 shall be deemed incorporated in the environmental 
impact statement.”  10 C.F.R. §§ 51.80(b)(1), 51.97(a).   

136 NUREG-2157 evaluates the environmental impacts for the continued storage of spent nuclear fuel for three time 
frames:  (1) short-term storage, which is 60 years beyond the licensed-life for reactor operations and which 
assumes a repository becomes available by the end of this timeframe; (2) long-term storage, which is for 100 
years beyond the short-term storage timeframe and which assumes a repository becomes available by the end of 
this timeframe; and (3) indefinite storage, which assumes no repository becomes available and the indefinite 
storage and handling of spent fuel.  NUREG-2157 at iii. 
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For this analysis, because the activities associated with the replacement of the 
casks and ISFSI facilities are similar to decommissioning activities, the LLW 
impacts from the replacement of canisters, casks, and concrete pads are based on 
the decommissioning impacts considered in the PFSF EIS and other sources. As 
stated in Section 4.15.2.1, individual used canisters would be managed and 
disposed of as LLW and would have a compacted nominal volume of 1.3 m3 (1.7 
yd3) (Transnuclear Inc. 2004). An estimated additional 0.06 m3 (2 ft3) would be 
generated during unloading and loading of each canister. Therefore, repackaging 
and replacing 4,000 canisters at an away-from-reactor ISFSI would generate 
approximately 5,400 m3 (7,100 yd3) of LLW. Once a canister has been removed 
from a cask, the licensee would survey the cask for residual radioactivity. If levels 
are below NRC limits, the casks can be disposed of as nonradioactive solid waste. 
If levels are above NRC limits, the cask material would be disposed of as LLW. 
Donnell (1998) estimated that the decommissioning of one cask at the PFSF 
would generate 0.34 m3 (0.45 yd3) of compacted LLW. Using this volume, the 
dismantling of 4,000 storage casks as part of ISFSI replacement would generate 
1,360 m3 (1,780 yd3) of compacted LLW over an extended period of time. In 
addition, in its license application, PFS assumed at least 10 percent of the total 
storage pad surface area would need to be decontaminated. The decontamination 
of the 500 concrete storage pads at the PFSF would have generated an additional 
8.5 m3 (11 yd3) of LLW (NRC 2001). If the storage pads are removed in their 
entirety, approximately 85,500 m3 (112,000 yd3) of material would need to be 
disposed of, either as LLW or nonradioactive waste (NRC 2001). As stated in 
Section 4.15.2.1, replacing the DTS would generate about 4 to 8 m3 (5 to 10 yd3) 
of LLW (DOE 1996). For purposes of estimating the volume of LLW generated 
by decontaminating the canister transfer building, which is not designed to handle 
bare spent fuel and would remain largely uncontaminated, the NRC assumes the 
amount of LLW is no more than is produced at a DTS (4 to 8 m3 [5 to 10 yd3]), 
which would handle bare spent fuel and could be contaminated. 

Using the LLW volumes described above, the total volume of LLW generated 
during the longterm timeframe from replacement of canisters and 
decontamination of casks, ISFSI pads, DTS, and canister transfer building is 
about 6,800 m3 (8,900 yd3), which is comparable to the LLW volumes estimated 
for decommissioning a pressurized-water reactor (NRC 1996). 

The NRC also estimated the volume of non-radioactive waste from the activities 
described above. In addition to the volume of LLW described above, the 
replacement of 4,000 casks would generate 162,000 m3 (212,000 yd3) of 
nonradioactive waste. The removal of those portions of the ISFSI pad which are 
decontaminated would generate about 85,500 m3 (112,000 yd3) (NRC 2001). The 
volume of non-radioactive waste from removal of the decontaminated DTS is 
estimated from the DTS TSAR to be 863 m3 (1,130 yd3) (DOE 1996). 

Given that the canister transfer building is about 70 times larger than the DTS, the 
NRC estimates the volume of solid waste generated from removal of the canister 
transfer building would be about 60,000 m3 (78,000 yd3) 
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In summary, the total nonradioactive waste volume for replacement of storage 
casks, ISFSI pads, DTS, and canister transfer building is about 308,000 m3 
(403,000 yd3), which is equivalent to about 740,000 MT (820,000 tons) of 
concrete.  This amount of nonradioactive waste is a very small fraction of the 226 
million MT (250.4 million tons) of municipal solid waste disposed of in 2011 
(EPA 2013c), which would result in small impacts on total municipal solid waste 
capacity. 

Although the exact amount of LLW and nonradioactive waste depends on the 
level of contamination, the quantity of waste generated from the replacement of 
the canisters, storage casks, concrete storage pads, DTS, and canister transfer 
building is still expected to be a comparable to the LLW generated during reactor 
decommissioning, which was previously determined to have a SMALL impact in 
the Generic Environmental Impact Statement for License Renewal of Nuclear 
Plants (NRC 2013a). Because (1) LLW would continue to be managed according 
to Federal regulations and (2) the disposal capacity for LLW is expected to be 
available when needed (see Section 1.8.3), the NRC determines the impacts from 
LLW management and disposal would be minor during the long-term timeframe. 
In addition, as described above, the amount of radioactive waste results in small 
impacts on municipal solid waste capacity. Therefore, the NRC determines that 
the potential environmental impacts from LLW, mixed waste, and nonradioactive 
waste for long-term storage at an away-from-reactor ISFSI would be SMALL for 
each waste stream. 

NUREG-2157 at 5-47 to 5-48.   

In addition, NUREG-2157 also addresses cumulative impacts on waste-management 

resources.  NUREG-2157 Section 6.4.14, Waste Management, “evaluates the effects of 

continued storage on the capacity and operating lifespan of waste-management facilities when 

added to the aggregate effects of other past, present, and reasonably future actions.”  NUREG-

2157 at 6-45.  The full discussion is provided on pages 6-45 to 6-50 of NUREG-2157.   

Petitioners erroneously claim that Holtec cannot rely on NUREG-2157 because that 

evaluation is not based on certain assumptions.  Pet. at 40-42.  This claim is procedurally 

defective and should be rejected out of hand.  None of Petitioners’ assertions are supported by an 

“affidavit that identifies the specific aspect or aspects of the subject matter of the proceeding as 

to which the application of the rule or regulation (or provision of it) would not serve the purposes 

for which the rule or regulation was adopted” as required by the NRC’s waiver rule.  10 C.F.R. § 
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2.335(b).  None of the reports or other information submitted with the Petition “state[s] with 

particularity the special circumstances alleged to justify the waiver or exception requested.”  Id. 

(emphasis added). 

Even if the Commission were to overlook the absence of the required affidavit (which it 

should not do), none of Petitioners’ claims support waiving the rule.  Petitioners claim that 

Holtec cannot rely on NUREG-2157 because that evaluation “discusses LLRW solely in the 

context of having an at-reactor spent fuel pool and use of at-reactor ISFSI storage.”  Pet. at 40-

41.  Petitioners cite NUREG-2157 Sections 4.15.1 & 4.15.3.1 for support, but those sections of 

the environmental analysis pertain to at-reactor ISFSIs.  As the above quoted portions of 

NUREG-2157 clearly demonstrate, the Staff’s evaluation of SNF continued storage 

environmental impacts considered impacts from an away-from-reactor ISFSI.  Petitioners 

completely ignore this information.   

Petitioners also claim that NUREG-2157 “does not contemplate a storage facility that 

uses 8,000,000 tons of concrete as a means of buffering and structurally containing SNF 

canisters” and other potential waste.  Pet. at 40.  This claim is irrelevant because neither the 

Continued Storage Rule nor the corresponding rule governing the contents of ISFSI 

environmental reports provides any limit on the types of ISFSIs covered by the rules, or (for 

example) on the amount of waste a covered ISFSI can generate.  See 10 C.F.R. § 51.23(a)-(b), § 

51.61 (“no discussion of the environmental impacts of the continued storage of spent fuel in an 

ISFSI is required” in an environmental report).  Petitioners have not made a showing that 

consideration of larger volumes of radiological and non-radiological waste would result in any 

material difference in the NUREG-2157 analysis; that “the potential environmental impacts from 

LLW, mixed waste, and nonradioactive waste for long-term storage at an away-from-reactor 



 41 

ISFSI would be SMALL for each waste stream.”  NUREG-2157 at 5-48.  For example, 

Petitioners do not provide any information challenging the NUREG-2157 finding that disposal 

capacity for LLW is expected to be available when needed.   

Petitioners also claim that NUREG-2157 fails to consider the “large, and escalating cost 

item of repackaging spent fuel to be moved from reactor sites to a consolidated storage facility.”  

Pet. at 41-42.  But the Alvarez reports on which Petitioners purport to rely address costs 

associated with re-canistering SNF for geologic disposal, not storage at a CISF.  Id. at 42.  The 

portions of those studies quoted by Petitioners reference “disposal” and “repository” multiple 

times.  Id.  The title of the Alvarez report referenced in footnote 13 (and copied again in the 

reference in footnote 14) is “Spent Power Reactor Fuel: Pre--Disposal Issues.”  Petitioners 

nowhere explain how these spent fuel disposal concerns are relevant to the Holtec project, which 

is not a disposal facility, or why Holtec would be responsible for paying for such repackaging.  

Nor do Petitioners point to any authority supporting their proposition that the cost of 

recanistering SNF for geologic disposal is required to be considered in this project’s 

environmental analysis.  Indeed, the proposed CISF assumes that packaged canisters would be 

delivered to Holtec’s site, ready for storage, and ultimately transported off-site in the same 

canister when a repository becomes available.  See ER at Section 4.12.2, Radiological Impacts 

from Normal Operations, at p. 4-47 (“no canisters would be opened at the proposed CIS 

Facility”) and 4.12.4, Decontamination and Decommissioning, at p. 4-51 (“Prior to 

[decontamination and decommissioning] activities, all canisters of SNF would be removed and 

transported to a permanent repository.”).   

Petitioners assert that potential scratching and gouging of the outside walls of canisters 

containing SNF “adds to the pathways for accelerating the corrosion of the canisters,” 
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purportedly relying on an August 2018 event at the San Onofre plant, which is undergoing 

decommissioning.  Pet. at 43.  According to the charter for the NRC special inspection that will 

investigate the San Onofre incident (available at NRC ADAMS Accession No. ML18229A203), 

a canister “was hung up on a metal flange near the top of the storage vault” that it was being 

lowered into.  The charter says nothing about alleged scratching and gouging of canister walls.  

Nor do Petitioners provide any information supporting its assertion that such scratching or 

gouging occurred.  Petitioners also do not support the claim that such scratching or gouging, 

even if it occurs, will result in the generation of any additional LLRW.     

Petitioners erroneously claim that the ER does not discuss how Holtec will address 

LLRW created by the “delivery of defective, malfunctioning casks or leaking casks or otherwise 

contaminated casks.”  Pet. at 37-38.  But the ER clearly states that the “CIS Facility plans to 

reject and return canisters that have unacceptable external contamination” to the canister’s 

origin.  ER at 4-47.  Thus, any such canisters (if any arrive out of compliance) will not be a 

source of LLRW for Holtec.  And, in any event, Petitioners have provided no support for the 

claim that defective, malfunctioning, leaking, or contaminated casks will be delivered to the 

CISF.   

Finally, Petitioners fail to acknowledge or address information in the Application that 

explains how Holtec will reduce the volume of LLRW.  Nor are Petitioners’ assertions regarding 

the volume of LLRW adequately supported.  Petitioners assert that all of the concrete used in the 

Holtec storage systems will become radioactively activated, Pet. at 37, but provides no support 

for this assertion.  Further, the ER states that  

[i]t is not anticipated that the storage casks or pads would have residual 
radioactive contamination [at the time of decommissioning the facility] because 
(a) the SNF canisters would remain sealed while in the CIS Facility, (b) the 
canisters would be surveyed at the originating reactor and again once they arrive 
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at the proposed CIS Facility to ensure that there is no radiological contamination, 
and (c) the neutron flux levels generated by the SNF would be sufficiently low that 
activation of the storage casks and pads would produce negligibly small levels of 
radioactivity, if any. If the contamination levels were found to be below the 
applicable NRC limits for unrestricted release, then the empty storage casks 
would be disposed of as non-controlled material. Any contaminated storage casks 
would be decontaminated to levels at or below applicable NRC limits for 
unrestricted use. 

ER at 4-51 (emphasis added).  Petitioners provide no information disputing this discussion in the 

ER.  Nor do Petitioners address or challenge information contained in the CISF 

Decommissioning Plan (NRC Accession No. ML18058A606) which states that, after SNF is 

moved offsite, it is anticipated that the storage modules and concrete pads  

will not be contaminated and will be left in place or removed as determined by 
HI-STORE CIS Facility. NRC limits for unrestricted release using conventional 
decontamination techniques will be used which minimize the volume of waste. 
Any waste generated will be sent to a licensed facility for disposal.  

Decommissioning Plan at 5 of 9.  If the materials can be left in place, there will be no off-site 

disposal-related impacts to consider.   

The Decommissioning Plan also describes design features of the HI-STORM UMAX 

Vertical Ventilated Modules (“VVM”) (the concrete storage modules holding the SNF-filled 

canister) that will reduce radioactively contaminated wastes:   

the VVMs are equipped with a liner that serves to protect the VVM from 
contamination from its resident canister. These liners are easily cleaned of 
smearable contamination and, if necessary, can be compacted and disposed of as 
LLRW at a licensed facility. The entirety of the VVM is protected from such 
contamination, should it occur, by this innovative liner. 

Decommissioning Plan at 9 of 9.  This means that, contrary to Petitioners’ unsupported 

assertions, the ISFSI will not generate millions of tons of contaminated or activated concrete 

requiring disposal in a licensed facility.  Petitioners challenge none of this information.   

For the foregoing reasons, Contention 3 is inadmissible. 
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D. Contention 4 (Continued Storage Rule).   

Contention 4, which alleges that Holtec cannot rely on the Commission’s Continued 

Storage Rule, Pet. at 46, impermissibly challenges that Rule.  Petitioners have not petitioned for 

a waiver of the Rule, nor demonstrated by affidavit (or otherwise) that “special circumstances” 

exist “such that the application of the rule . . . would not serve the purposes for which the rule or 

regulation was adopted.”  10 C.F.R. § 2.335(b).  Consequently, Contention 4 is outside the scope 

of this proceeding and is inadmissible.  10 C.F.R. § 2.309(f)(1)(iii). 

The Continued Storage Rule codifies the generic environmental impact determinations 

contained in NUREG-2157 and provides in relevant part that the “environmental reports 

described in §§ 51.50, 51.53, and 51.61 are not required to discuss the environmental impacts of 

spent nuclear fuel storage in a reactor facility storage pool or an ISFSI for the period following 

the term of the reactor operating license, reactor combined license, or ISFSI license.  10 C.F.R. § 

51.23(b) (emphasis added).  Petitioners claim that Holtec cannot rely on the Continued Storage 

Rule because the proposed Holtec facility “departs significantly from the Continued Storage 

GEIS parameters.”  Pet. at 46.  Petitioners’ claims are unfounded.   

Petitioners first claim that Holtec cannot rely on the generic determinations in NUREG-

2157 because the CISF is not legally authorized.  Pet. at 46.  As addressed supra, in Section IV, 

this argument is baseless:  it is proper for the NRC to license an off-site ISFSI under 10 C.F.R. 

Part 72, and the NWPA neither implicitly repeals nor supersedes this authority. 

Petitioners next claim that Holtec cannot rely on the Commission’s Continued Storage 

Rule because of two alleged differences between the CISF design and the away-from-reactor 

facility design assumptions used in NUREG-2157:  (1) NUREG-2157 assumes that an away-

from-reactor ISFSI will have a dry transfer system (“DTS”) which purportedly is needed to 

repackage any leaky, cracked, or externally contaminated SNF canisters that arrive at CISF, 
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whereas Holtec’s proposal does not include a DTS and Holtec instead plans to return such 

canisters to the SNF generator; and (2) the CISF will accommodate over four times as much SNF 

as the facility assumed in NUREG-2157, apparently referring to the licensed design capacity of 

the PFS facility (40,000 MTU) (see, e.g., NUREG-2157 at 5-1) as compared to the CISF 

(173,600 MTU).137  Pet. at 47-48.   

Neither of these alleged differences precludes Holtec’s reliance on the Continued Storage 

Rule and the generic environmental impact determinations in NUREG-2157 for the period 

following the initial license.  First, and once again, Petitioners’ claims here are procedurally 

defective and should be rejected.  None of these assertions is supported by an affidavit compliant 

with 10 C.F.R. § 2.335(b), which requires that the affiant identify the “special circumstances” 

that exist regarding the CISF to negate application of the Rule.     

Moreover, none of Petitioners’ bare assertions support a waiver of the Rule.  First, 

Petitioners’ claim that a DTS is needed to repair canisters is unfounded.  Petitioners base this 

assertion on a video of Holtec’s CEO, Dr. Kris Singh, but it does not support Petitioners’ 

characterization.  In the video, Dr. Singh expresses his opinion that it is impractical to repair a 

canister, but he makes no statement that canisters cannot be inspected or repackaged (or even 

that a repair is impossible).138  Moreover, NUREG-2157 assumed that an away-from-reactor 

ISFSI would include a DTS because there is a “potential need for a DTS” at away from reactor 

                                                 
137 The SAR identifies 173,600 MTU as the “maximum quantity of Uranium” to be stored at the HI-STORE facility.  

SAR at Table 1.0.1 (p. 24 of 651).  Table 1.0.1 further explains that the “[m]aximum quantity of uranium per 
loaded canister is for design basis PWR fuel assembly (MPC-37) for the HI-STORM UMAX. The quantity of 
uranium per loaded MPC-37 canister bounds the quantity per loaded canisters containing BWR fuel assembly.”  
The estimate of 173,600 MTU overstates the expected amount of SNF and conservatively assumes that every 
canister is at the absolute maximum uranium weight.  This is unlike the ER, which takes into account the 
differences between BWR and PWR canisters.  In the ER, Holtec explains that it intends to expand the facility’s 
capacity in 5,000 MTU increments over 20 phases, for a total of 100,000 MTU of storage.   

138 A DTS is also not required to inspect a canister.  It would be used to handle the transfer of spent fuel.  See 
NUREG-2157 at 1-3, 5-4. 
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ISFSIs, which need “will increase as the duration and quantity of fuel in dry storage increases.”  

NUREG-2157 at 2-20 (emphasis added).  NUREG-2157 does not require that a DTS be built.  

Indeed, NUREG-2157 explicitly acknowledges that a “separate licensing action would be 

necessary before a licensee may construct and operate a site-specific DTS.”  NUREG-2157 at 2-

23.  The NRC nonetheless included environmental impacts of constructing a reference DTS “to 

provide a complete picture of the environmental impacts of continued storage.”  Id.  If and when 

an ISFSI applicant or licensee determines to construct a DTS, the environmental impacts of such 

licensing action will already have been addressed in NUREG-2157. 

With respect to the volume of SNF to be stored at the CISF, nothing in the Continued 

Storage Rule limits its applicability to ISFSIs of a certain capacity.  Nor does NUREG-2157 state 

that its analysis applies only to facilities storing 40,000 MTU or less.  The NRC did not provide a 

limit on its analysis when concluding that “the additional accumulated impacts from 

transportation of the entire inventory of spent fuel from multiple reactors to an away-from-

reactor ISFSI would also be minor.”  NUREG-2157 at 5-52.  Furthermore, Petitioners have not 

made any showing (by affidavit or otherwise) that the overall results of the NUREG-2157 

environmental impact assessment would be materially different had the NRC assumed a larger 

facility.   

In sum, Contention 4 impermissibly challenges the Continued Storage Rule.  Petitioners 

have procedurally failed to petition for waiver of the Rule with a Section 2.335(b)-compliant 

affidavit, and have otherwise alleged no circumstances supporting rule waiver. 

E. Contention 5 (Fracking and Mineral Rights).  

In Contention 5, Petitioners allege that:  

Horizontal hydraulic fracturing (“fracking”) is certain to occur underneath the 
Holtec site. Holtec has acquired mineral rights to a depth of 5,000 feet to part of 
its site from Intrepid, a potash mining firm. However, within the boundaries of the 
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Holtec site there are mineral leases held by at least half a dozen oil and gas 
drilling firms and Mosaic Potash, a mining firm. There is no indication in the 
Environmental Report of any control over present or potential potash mining or 
oil and gas drilling. And the very area where the concrete bunkers containing SNF 
casks will be located, fracking activity can be carried on below 5,000 feet. Typical 
oil and gas wells in the Permian Basin region in which Holtec is located are 8,000 
or more feet deep. The mineral interests are inadequately disclosed, and the 
realistic prospects for mineral development immediately surrounding and 
underneath the Holtec site, and their implications for inducing or expediting 
geological problems and groundwater movement beneath the site, are 
inadequately disclosed in the ER. 

Pet. at 49. 

As a basis for the Contention, Petitioners argue that the ER is incomplete because it does 

not address: (1) the mineral leases held by several other firms on the Holtec site, as demonstrated 

by Petitioners’ Exhibit “CEHMM Mineral Report”; (2) fracking that could occur below the 5,000 

feet of mineral rights; (3) abandoned wells at the site, many “where the concrete bunkers are to 

be built;” and (4) fracking “in the immediate region of the Holtec facility.”  Pet. at 50-52.  

Petitioners then go beyond the stated bounds of Contention 5 and argue that there is a potential 

for corrosion due to the chemistry of water or soils at the site from brine disposal.  Id. at 52-53.  

Petitioners end with another argument, that the site seismic analysis is insufficient “with respect 

to the geological and seismic implications of mining and fracking in the immediate vicinity of 

the Holtec site, inside the site boundaries.”  Id. at 54. 

Petitioners’ Contention 5 is inadmissible because Petitioners fail to establish a proper 

claim under NEPA, fail to support that claim with factual or expert support, fail to address 

relevant information in the Application, and, in some cases, make demonstrably false claims. 

None of Petitioners’ many claims raises a genuine dispute with the Application.  

Petitioners allege that Holtec should have considered or addressed additional information in the 

Environmental Report but fail to establish that any of their claimed impacts are reasonably 

foreseeable such that a NEPA analysis is even required.  NEPA does not require limitless 
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analysis.  See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-

02-25, 56 N.R.C. 340, 352 (2002).  It is meant to “generate information and discussion on those 

consequences of greatest concern to the public and of greatest relevance to the agency’s decision, 

rather than distorting the decisionmaking process by overemphasizing highly speculative harms.”  

See Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 356 (1989) (internal citation 

omitted).  NEPA does not require an analysis of impacts with a low probability of occurrence, 

“‘[r]emote and speculative’ impacts[,] or ‘worst-case’ scenarios,” Private Fuel Storage, L.L.C., 

CLI-02-25, 56 N.R.C. at 348-349, but instead requires an analysis of federal actions that are a 

reasonably foreseeable “proximate cause” of the environmental impact in question.  Id. at 348.   

Petitioners have advanced no reason to believe that not only will fracking occur directly 

beneath the Holtec site, but that it will also have an impact on the CISF, and that the impact will 

also lead to environmental consequences with which NEPA is concerned.139  To assume that 

fracking would occur directly below the site, leading to an earthquake or seismic response 

beyond that already evaluated in the Environmental Report, ER at Section 3.3.2, or beyond the 

HI-STORM licensed limit, see Docket No. 72-1051, such that a foreseeable environmental 

impact would occur, is to assume a worst-case analysis.  An analysis that “[b]oth the Supreme 

Court and CEQ have concluded that NEPA does not call for.”  Private Fuel Storage, L.L.C., 

CLI-02-25, 56 N.R.C. at 352.   

Contention 5 also lacks the factual and expert support necessary under 10 C.F.R. 

§ 2.309(f)(1)(v) to establish that any of Petitioners’ claims amount to a reasonably foreseeable 

impact under NEPA.  Petitioners point out that Holtec does not have the mineral rights below 

                                                 
139 NEPA’s ‘‘dual purpose’’ is to ensure that federal officials fully take into account the environmental 

consequences of a federal action before reaching major decisions, and to inform the public, Congress, and other 
agencies of those consequences.  Private Fuel Storage, L.L.C., CLI-02-25, 56 N.R.C. at 348.   
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5,000 feet and oil and gas drilling may occur at some point beneath the site—as Holtec readily 

admits in the ER.140  However, Petitioners provide no more than speculation to support their 

assertions that this horizontal drilling, greater than 5,000 feet below ground, will cause 

“subsidence” or “geological and seismic implications” sufficient to damage the facility and cause 

an environmental impact.  This alone is enough to render Contention 5 inadmissible.   

In addition to Contention 5 being inadmissible for failing to raise a cognizable NEPA 

claim and lacking sufficient factual and expert support, the specific bases for the Contention also 

contain inaccuracies and fail to address relevant information in the Application.  A description of 

these additional deficiencies follows. 

1. Petitioners’ arguments regarding “misleading or suspect conclusions” 
in the Application fail to raise a genuine dispute with the Application 
on a material issue of law or fact. 

In the first set of bases for Contention 5, Petitioners assert that “fracking is certain to 

occur underneath the Holtec site,” because, while Holtec has acquired mineral rights to 5,000 

feet, “within the boundaries of the Holtec site there are mineral leases held by at least half a 

dozen oil and gas drilling firms and Mosaic Potash, a mining firm.”  Pet. at 49.  According to 

Petitioners, Holtec’s statements in the ER that (1) “Holtec controls the mineral rights on the Site 

and Intrepid [a company holding mineral leases] will not conduct any potash mining”; and (2) 

“future oil drilling or fracking beneath the Site would occur at greater than 5,000 feet depth” are 

“misleading or suspect conclusions.”  Petition at 49-50.  Petitioners then put forth their own 

mining maps (the Eddy Lea Alliance Site, Mineral Conflict Analysis, 9-16-12, hereinafter “2015 

Mineral Map”), claiming that the maps show that seven firms hold mineral leases “[w]ithin the 

boundaries of the Holtec site.”  Pet. at 50.  Petitioners also claim that (1) fracked wells may be 

                                                 
140 ER at 3-2 (“Additionally, any future oil drilling or fracking beneath the Site would occur at greater than 5,000 

feet depth, which ensures there would be no subsidence concerns.”). 
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drilled laterally onto the site below 5,000 feet; (2) there are abandoned wells at the site “where 

the concrete bunkers are to be built”; and (3) there is subsidence in Texas “very near Holtec.”  

Pet. at 50-51.   

Petitioners’ claims regarding fracking and drilling for oil do not raise a dispute with the 

plain language of the Application.  Aside from asserting that “fracking is certain to occur,” 

Petition at 49, Petitioners’ claims regarding the possibility of fracking are in fact no different 

from the language of the Application, as the ER acknowledges that drilling or fracking below the 

site may occur at depths of greater than 5,000 feet.  ER at 3-2.  The ER also notes that there is 

still a producing well/oil recovery facility in the south-west corner of the ELEA site.  ER at 

Figure 3.1.3.  However, Petitioners have provided no support for the further assertion in 

Contention 5 that “fracking is certain to occur.”  Pet. at 49 (emphasis added). 

Petitioners’ claims regarding the general mineral rights at the site are demonstrably 

wrong, even using Petitioners’ own dated map.  As shown in Figure 2.1.14 of the SAR and 

Figures 3.1.2-3.1.3 of the ER, the ELEA site encompasses grid 13 of coordinate 020S, 032E, and 

the western half of grid 18 and bottom south-western corner of grid 17 of coordinate 020S, 033E.  

SAR at Figure 2.1.14; ER at Figures 3.1.2-3.1.3.  As shown in Figure 1 below, the CISF only 

occupies part of grid 13.  SAR at Figure 2.1.14; ER at Figures 3.1.2-3.1.3.  
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Figure 1. Map of Holtec Project. 

Petitioners’ 2015 Mineral Map shows that Intrepid Potash is the only holder of potash 

leases for the full ELEA site, including the Holtec site.  The 2015 Mineral Map also shows that 

only COG Operating LLC owns oil and gas leases at the Holtec site.  This is vastly different 

from the seven companies that Petitioners claim own mineral leases: Yates Petroleum 

Corporation; Abo Petroleum Corporation; Fasken Land & Minerals Ltd.; Devon Energy 

Production Company, LP; Manzano Energy Partners II LLC; COG Operating LCC; and Mosiac 

Potash.  
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The ER also already includes a description of the abandoned wells at the site.  ER at 4-2.  

Petitioners are, however, incorrect in claiming that the abandoned wells are “where the concrete 

bunkers are to be built.”  Pet. at 51.  As the Safety Analysis Report describes,  

[T]he Site has been associated with oil and gas exploration and development with 
at least 18 plugged and abandoned oil and gas wells located on the property. 
However, none of these plugged and abandoned oil and gas wells are located 
within the area where the ISFSI would be located or where any land would be 
disturbed and they are not expected to affect the construction and operation of the 
CIS Facility. The plugged wells are estimated to be 30-70 years old. 

ER at 4-2.  This is consistent with Petitioners’ 2015 Mineral Map, which shows the abandoned 

wells in grid 18, while the Safety Analysis Report clearly shows that the Holtec CISF is in 

grid 13.  ER at Figures 3.1.2.  Holtec has also already addressed subsidence and local oil and gas 

production.  See, e.g., ER at 3-1 – 3-3, 3-7, 3-14 – 3-15141, 4-2, 4-6; SAR at 68-71.  In sum, 

Petitioners’ claims regarding the abandoned wells and subsidence do not raise a dispute with the 

Application, nor do any of the other claims regarding Holtec’s “misleading or suspect 

conclusions.”142 

2. Petitioners’ arguments related to corrosion from brine lack sufficient 
factual and expert support while also failing to raise a genuine dispute 
with the Application.  

While it is outside the stated bounds of Contention 5, Petitioners also allege that Holtec 

failed to consider the possibility of brine with “no investigation in the ER into the chemical 

status of water and soils and their possibly corrosive effects on steel casks, as well as their 

corrosive effect on the concrete bunkers, and other artificial substrate materials.”  Pet. at 52.  

                                                 
141 “A number of oil wells were drilled along the west flank of Laguna Gatuna beginning in the early 1940’s. Most 

of the wells were abandoned by 1975 and well monuments were installed; several of the well monuments were 
identified during site reconnaissance. None of the monuments displayed evidence of tilting that might be 
associated with local earth movements.”  ER at 3-15 (reference omitted). 

142 Pet. at 49-50. 
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While Petitioners speculate that brine may have a detrimental corrosive effect on the Holtec 

casks and bunkers, they provide no underlying facts or analysis in support of this claim.  

For this Contention basis to be admissible, Petitioners must “[p]rovide a concise 

statement of the alleged facts or expert opinions [in] support . . . together with references to the 

specific sources and documents on which [the petitioner] intends to rely to support its position in 

the issue.”  10 C.F.R. § 2.309(f)(1)(v).  Petitioners must provide a sufficient factual basis 

“indicating that a further inquiry is appropriate.”  Yankee Atomic Elec. Co. (Yankee Nuclear 

Power Station), CLI-96-7, 43 N.R.C. 235, 249 (1996) (citing Final Rule, 54 Fed. Reg. at 33,171 

(requiring “some factual basis” for the contention)).  Petitioners are obligated “to provide the 

[technical] analyses and expert opinion” or other information “showing why [the] bases support 

[the] contention.”  Georgia Institute of Technology (Georgia Tech Research Reactor, Atlanta, 

Georgia), LBP-95-6, 41 N.R.C. 281, 305, vacated in part and remanded on other grounds, CLI-

95-10, 42 N.R.C. 1, aff’d in part, CLI-95-12, 42 N.R.C. 111 (1995).   

Petitioners fail to meet this standard in support of their brine-based arguments.  While 

Petitioners support their claim that brine exists in the area near the CISF, that information 

already exists in the Environmental Report.  See, e.g., ER at 3-39 -3-41.  Petitioners provide no 

support for their belief that “corrosive groundwater and chemically aggressive wind-blown dust” 

will come into contact with the casks stored at the CISF, or that this would cause any damage.143  

Petitioners claim that Holtec has “ignored and failed” to consider prolonged pollution of ground 

water, soil analysis revealing “‘high’ risk of corrosion of exposed steel”144; “the potential for 

                                                 
143 Holtec has explained that the groundwater will be below the CIS facility, ER at 4-6; as a result, there is no reason 

to expect brine water to come into contact with the CIS facility.  
144 The Environmental Report identifies a high risk of corrosion of uncoated steel from the local soil in Table 2 of 

Appendix D.  See ER at 480.  However, as the Safety Analysis Report explains, there is no exposed or uncoated 
steel.  See SAR at 571 (“[e]xposed carbon steel components are coated to prevent corrosion”).  Petitioners fail to 
even address the fact that Holtec has already resolved this concern.  
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induced geological faults” “enab[ling] groundwater movement . . . around cask bunkers”; 

“corrosives such as hydrochloric acid”; and “the reality that fracking will continue indefinitely 

underneath . . . the land.”  Petition at 53.   

Petitioners have not provided a factual basis for these speculative claims such that a 

further inquiry is appropriate under NEPA,145 and “the [Licensing] Board may not make factual 

inferences on [the] petitioner’s behalf.”146  Nor have Petitioners supported a finding that their 

claims are any more than the remote and speculative impacts or worst case scenarios that the 

Staff is not required to address under NEPA.  Nuclear Fuel Servs., Inc., LBP-05-8, 61 N.R.C. 

202, 208 (2005) (quoting Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage 

Installation), CLI-02-25, 56 N.R.C. 340, 348-49 (2002)).   

To the extent that Petitioners, notwithstanding the wording of the Contention itself, try to 

assert that this is a safety, rather than NEPA, contention, they also fail to address relevant 

information in the Application.  Petitioners claim that there should be a “serious soil chemistry 

analysis” and investigation into “groundwater movement.”  Petition at 53.  Holtec has done so, 

installing monitoring wells at the CISF site and analyzing the presence of groundwater and soil 

properties.  See ER at 3-39 - 3-41, 466-494, Figures 3.5.5-3.5.7; SAR at 150-152, 158-161, Table 

2.6.2 (Soil Index Properties).  These tests determined that the primary groundwater table at the 

CISF site is below the CISF itself, ER at 4-6 (“Facility construction would disturb soils to a 

depth of about 25 feet below grade . . . the groundwater table is located about 90-100 feet deep in 

the south east corner and 200-300 feet deep in the north east corner, and thus would not likely be 

                                                 
145 Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-98-7, 47 N.R.C. 142, 180 

(1998) (a “bald assertion that a matter ought to be considered or that a factual dispute exists . . . is not sufficient;” 
rather, “a petitioner must provide documents or other factual information or expert opinion” to support a 
contention’s “proffered bases”) (citations omitted). 

146 Georgia Institute of Technology (Georgia Tech Research Reactor, Atlanta, Georgia), LBP-95-6, 41 N.R.C. 281, 
305 (citing Palo Verde, CLI-91-12, 34 N.R.C. at 149). 
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impacted by construction.”).  Petitioners fail to address this water and soil analysis performed by 

Holtec. 

Petitioners also ignore the fact that Holtec has already addressed the risk of corrosion.  

See SAR at 570-571.  While some corrosion “is expected and dealt with in the maintenance 

program,” Id. at 584,147 “[e]xposed carbon steel components are coated to prevent corrosion,” 

and “[t]he ambient environment of the ISFSI storage pad mitigates damage due to exposure to 

corrosive and aggressive chemicals that may be produced at other industrial plants in the 

surrounding area.”  Id. at 571.  There is also no structural steel at risk of corrosion in the 

concrete, since the system does not use rebars.  Id. at 571.   

It is Petitioners’ obligation to review the Application and to address the information 

contained in the Application.  A petitioner: 

has an ironclad obligation to examine the publicly available documentary material 
pertaining to the facility in question with sufficient care to enable the petitioner to 
uncover any information that could serve as the foundation for a specific 
contention. Neither Section 189a of the Atomic Energy Act nor [the 
corresponding Commission regulation] permits the filing of a vague, 
unparticularized contention, followed by an endeavor to flesh it out through 
discovery against the applicant or Staff. 

Final Rule, 54 Fed. Reg. at 33,170 (quoting Duke Power Co. (Catawba Nuclear Station, Units 1 

& 2), ALAB-687, 16 N.R.C. 460, 468 (1982), vacated in part on other grounds, CLI-83-19, 17 

N.R.C. 1041 (1983)).  The obligation to make specific reference to relevant facility 

documentation applies with special force to an applicant’s FSAR and ER, and a contention 

should be rejected if it inaccurately describes an applicant’s proposed actions or ignores or 

misstates the content of the licensing documents.  See, e.g., Carolina Power & Light Co. 

(Shearon Harris Nuclear Power Plant, Units 1 and 2), LBP-82-119A, 16 N.R.C. 2069, 2076 

                                                 
147 Stress corrosion cracking of the canisters is also dealt with in the aging management program.  See SAR at 589. 
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(1982); Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), LBP-82-107A, 16 N.R.C. 

1791, 1804 (1982); Philadelphia Elec. Co. (Limerick Generating Station, Units 1 and 2), LBP-

82-43A, 15 N.R.C. 1423, 1504-05 (1982).  Petitioners’ attempts here to fashion a contention 

from baseless speculation while also ignoring relevant portions of the Application are 

impermissible, and may not form the basis of an admissible contention. 

3. Petitioners’ arguments related to seismicity from fracking and drilling 
lack sufficient factual and expert support while also failing to raise a 
genuine dispute with the Application.  

Petitioners allege that Holtec failed to consider “the geological and seismic implications 

of mining and fracking in the immediate vicinity of the Holtec site, inside the site boundaries.”  

Petition at 54.  Petitioners then assert that Holtec should have considered mining and fracking 

when performing the safety analyses required by 10 C.F.R. Part 72.  Petition at 54-55. 

Contrary to Petitioners’ claims, Holtec addressed local seismic events induced by mining 

and fracking in the Environmental Report.  As Holtec explained, 

The seismicity in west Texas, southeast of the Site, is hypothesized as being a 
result of fluid pressure build-up from fluid injection, and consequential reduction 
in effective stress across pre-existing fractures and associated decrease in 
frictional resistance to sliding. Similarly, recent records (1998 through 2005) from 
the Waste Isolation Pilot Plant (WIPP) seismic monitoring network indicate that 
the strongest events recorded annually in 1999, 2000, and 2002 through 2005 
(typically of 2.5 to 4.0 magnitude during this time period) have been located 
about 50 miles west of the Site. This seismic activity is suspected to be induced by 
injection of waste water from natural gas production into deep well or wells 
(ELEA 2007, Section 2.3.4.1.4). 

ER at 3-13 (emphasis added).  Holtec then goes on to address the risk of a magnitude 5.0 or 

greater earthquake at the site.  See ER at 3-13.  Holtec also provides further detail on the 

earthquake analysis and protection throughout the SAR.  See, e.g., SAR at 161 – 190, 291, 295.  

Petitioners do not address this analysis at all.  Petitioners also fail to provide any factual or expert 
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support for their claims that the seismic analysis is insufficient.  For each of these reasons alone, 

this basis cannot be used to support the Contention.  In summary, Contention 5 is not admissible.   

F. Contention 6 (Cumulative Impacts of a Reprocessing Facility) 

Contention 6 states:  “The Holtec CISF is a major component of a large plan to aggregate 

SNF in southeastern New Mexico for purposes of reprocessing.  A radioactively ‘dirty’ industrial 

activity, reprocessing has been omitted from analysis and disclosure of cumulative 

environmental impacts.”148  The Commission should reject this Contention, because it lacks the 

required factual or expert support, fails to raise a genuine dispute with the Application on a 

material issue of fact or law, and raises issues outside the scope of this proceeding.   

As Contention 6 correctly points out, “Holtec does not mention reprocessing in the 

application documents . . . .”149  Nevertheless, Contention 6 alleges that there exists a “large plan 

to aggregate SNF in southeastern New Mexico for purposes of reprocessing,”150 that 

reprocessing “is undeniably on the agenda if the CISF goes forward,”151 and that “reprocessing 

of SNF has been identified by Holtec as an activity associated with the aggregation of SNF in 

southeastern New Mexico.”152   

Petitioners reference NEPA regulations and case law stating that environmental reports 

must analyze the “cumulative impacts” of reasonably foreseeable future actions on a proposed 

action. 153  But Petitioners have failed to provide facts or expert opinion supporting their claim 

that reprocessing in the vicinity of the CISF (or indeed anywhere else in the United States) is 

                                                 
148 Petition at 55. 
149 Id. at 57 (emphasis added). 
150 Id. at 55. 
151 Id. at 57. 
152 Id. 
153 Id. at 57-61. 
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reasonably foreseeable.  The best Petitioners can muster regarding the “large plan” alleged in 

Contention 6, is to cite two bullets in a 21-page 2016154 slide presentation to a committee of the 

New Mexico Legislature, a 2017 quote from the Mayor of Hobbs, New Mexico in the Los 

Angeles Times, and a short-lived government program that was canceled nearly a decade ago.   

The presentation cited by Petitioners was given to the Radioactive & Hazardous 

Materials Committee of the New Mexico Legislature by the Chairman of Eddy-Lea Energy 

Alliance LLC (“ELEA”).155  One of the slides Petitioners cite is titled: “What Are The Waste 

Solutions.”156  “Consolidated Interim Storage,” “Geological Repository,” and “Technical 

Solutions” are listed under that title.157  There is a sub-bullet under “Technical Solutions” that 

merely says “Reprocessing SNF.”  This obviously is an introductory slide (it is the first slide 

after the cover page) listing various separate potential “solutions” to the question of spent nuclear 

fuel.  This slide does not in any way link reprocessing with the CISF.    

The other slide Petitioners reference contains seven bullets under the heading “Why Do 

We Need Consolidated Interim Storage.”158  Petitioners cite the sixth of those bullets, which 

states that the CIS “Provides the most flexibility for recycling, research, and disposal.”159  The 

remainder of the 21-slide presentation describes various details regarding the CISF (such as 

relevant legislation, the parties to the CISF project, and the technology that will be used to store 

spent nuclear fuel), but never discusses – or even mentions – reprocessing.  The reference to 

                                                 
154 Petitioners state that the slide show is dated “2015” (Petition at 55), but the link provided by Petitioners indicates 

the presentation is from 2016.  In any event, the presentation was given well before Holtec’s submission of the 
Application in March of 2017. 

155 Petition at 55; see Petitioners’ Notice of Corrected Footnote Citation at Attachment, Slide 1 (Sept. 26, 2018). 
156 Id. at 55; Presentation at Slide 2. 
157 Presentation at Slide 2. 
158 Petition at 55; Presentation at Slide 4. 
159 Id. 



 59 

“recycling” in one bullet of a 2016 presentation hardly makes reprocessing in the vicinity of the 

CISF “reasonably foreseeable” for NEPA purposes in this proceeding.  Similarly, the comment 

by the Mayor of Hobbs, New Mexico, in a 2017 edition of the Los Angeles Times cited by 

Petitioners regarding what a politician “believes” about the possibility of reprocessing in the 

Hobbs area,160 is not a fact or expert opinion supporting an admissible contention.  None of these 

isolated references support the allegation in Contention 6 that the CISF is “a major component of 

a large plan to aggregate SNF in southeastern New Mexico for purposes of reprocessing.” 

Petitioners also argue that reprocessing and the ELEA are “well-acquainted” because the 

proposed Holtec site allegedly was “actively considered by the [Global Nuclear Energy 

Partnership (“GNEP”)] for either as a CISF or reprocessing complex at the time.”  Pet. at 56.  

Petitioners provide no support for this claim.  More importantly, the GNEP program -- which the 

George W. Bush Administration used in a failed attempt to resurrect U.S. interest in reprocessing 

-- was canceled in June 2009 by the Obama Administration.161  Petitioners have provided no 

facts or expert opinion showing that reprocessing has any reasonable likelihood of becoming a 

reality in the U.S., much less that an area near the CISF would be used for spent fuel 

reprocessing.  There is certainly no basis to support the existence of  a “large plan” linking the 

CISF and a reprocessing facility that has not been proposed, sited, designed, applied for, or has 

any indicia of a real project that would form the basis for a requirement under NEPA to analyze 

the cumulative impacts of the CISF and reprocessing.   

                                                 
160 Id. at 55-56. 
161 74 Fed. Reg. 31,017, 31,017-18 (2009).  
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Accordingly, Contention 6 merely raises generalized suspicions, which cannot support an 

admissible contention.162  As the Commission has found, a contention will not be admitted 

“where an intervenor has no facts to support its position and where the intervenor contemplates 

using discovery or cross-examination as a fishing expedition which might produce relevant 

supporting facts.”163  Petitioners’ theory regarding a “large plan” to bring reprocessing to 

southeastern New Mexico is unsupported and too “remote and speculative” to satisfy NEPA’s 

reasonably foreseeable standard.164 NEPA “does not require [a] crystal ball inquiry.”165  

Moreover, because the cumulative impacts of a reprocessing facility and the CISF would 

be examined in the future if a reprocessing facility were ever proposed, Contention 6 is outside 

the scope of this proceeding.  According to the Commission: 

Where an applicant has submitted a specific proposal . . . the statutory language of 
NEPA’s Section 102(2)(C) only requires that an environmental impact statement 
be prepared in conjunction with that specific proposal. . . . A single approval of a 
plan does not commit the agency to subsequent approvals; should contemplated 
actions later reach the stage of actual proposals, the environmental effects of the 
existing project can be considered when preparing the comprehensive statement 
on the cumulative impact of the proposals.166 

In the CISF Application, there is not even a “contemplated action” regarding a reprocessing 

facility, much less an actual proposal upon which a cumulative impacts evaluation could rely.  

By comparison, the Application’s cumulative impacts analysis considers WCS’s proposed 

                                                 
162 Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-03-

17, 58 N.R.C. 419, 424 (2003); see also Baltimore Gas & Electric Co. (Calvert Cliffs Nuclear Power Plant, Units 
1 and 2), CLI-98-14, 48 N.R.C. 39, 41 (1998), motion to vacate denied, CLI-98-15, 48 N.R.C. 45, 56 (1998) (“It 
is the responsibility of the Petitioner to provide the necessary information to satisfy the basis requirement for the 
admission of its contentions.”). 

163 54 Fed. Reg. 33,168, 33,171 (1989). 
164 also Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-919, 30 N.R.C. 

29, 44 (1989) (citing Limerick Ecology Action, Inc. v. NRC, 869 F.2d 719, 739 (3d Cir. 1989)). 
165 Natural Res. Def. Council v. Morton, 458 F.2d 827, 837 (D.C. Cir. 1972) (internal quotations omitted).   
166 Offshore Power Systems (Floating Nuclear Power Plants), LBP-79-15, 9 N.R.C. 653, 653 (1979).   
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consolidated interim storage facility, because WCS has submitted a license application to the 

NRC for that facility.167   

Performing a cumulative impacts analysis in this proceeding that includes a reprocessing 

facility would be meaningless because there is not a “specific action of known dimensions”168 to 

evaluate.  Petitioners have not – nor could they – allege facts regarding, for example, what type 

of reprocessing facility might be built, what reprocessing method would be used, what the 

capacity of the reprocessing plant would be, or how far from the CISF the reprocessing plant 

would be located.  An EIS “is not intended to be ‘a research document.’”169   

Contention 6 also cites 40 C.F.R. §§ 1508.25(a)(1) and (3) for the proposition that a 

NEPA inquiry must evaluate the environmental impact of “connected actions” and “similar 

actions.”170  According to Petitioners, “[a]ctions are ‘connected’ if they trigger other actions, 

cannot proceed without previous or simultaneous actions, or are ‘interdependent parts of a larger 

action and depend on the larger action for their justification.’”171  Petitioners allege no facts to 

demonstrate that the CISF and a hypothetical reprocessing facility are connected actions under 

this definition.  Nor could they.  The CISF can exist without reprocessing.  It is an interim 

storage facility.  And, notwithstanding Petitioners’ claims to the contrary,172 reprocessing is not 

dependent upon or connected to Holtec’s CISF.  Spent fuel that could be reprocessed is currently 

                                                 
167 ER at pp. 227-233. 
168 Offshore Floating Nuclear Power Plans 9 N.R.C. at 658. 
169 Entergy Nuclear Generation Co. et. al. (Pilgrim Nuclear Power Station), CLI-10-22, 72 N.R.C. 202, 208 (2010) 

(citation omitted).   
170 Petition at 58. 
171 Id. at 58. 
172 According to Petitioners, a reprocessing facility would be “dependent on the existence of Holtec as a source of 

supply.”  Id. at 59. 
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stored in pools and storage casks around the country.173  In addition, the regulations that 

Petitioners cite make clear that the cumulative analysis only applies to “proposed actions.”174  

Under no stretch of the imagination can reprocessing in southeastern New Mexico be considered 

a “proposed” action.   

Petitioners state that actions are “similar” if, “when viewed with other reasonably 

foreseeable or proposed agency actions, [they] have similarities that provide a basis for 

evaluating their environmental consequences together, such as common timing or geography.”175  

Petitioners quote this language without making a showing as to how the CISF and a reprocessing 

facility are “similar” under this definition.  In addition, as shown above, Petitioners have failed to 

allege facts supporting a conclusion that a reprocessing plant in the vicinity of the CISF is 

“reasonably foreseeable,” or that there is a proposed agency action to locate a reprocessing plant 

near the CISF (or anywhere else in the United States). 

Finally, Contention 6 make various claims about reprocessing, such as that it is a “‘dirty’ 

industrial activity,”176 and “environmentally ruinous.”177  Petitioners do not substantiate these 

claims.  More importantly, however, these statements are irrelevant to the Application, since the 

proposed action is construction and operation of the CISF, and Plaintiffs have failed to support 

their claim that reprocessing near the CISF is reasonably foreseeable.  

                                                 
173 See, e.g., https://www.nrc.gov/waste/spent-fuel-storage/faqs.html. 
174 See, e.g., 40 C.F.R. §§ 1508.25(a)(2) (“Cumulative actions, which when viewed with other proposed actions have 

cumulatively significant impacts . . .” (emphasis added)). 
175 Petition at 58. 
176 Id. at 55. 
177 Id. at 56.  See also Id. at 56-57. 
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For these reasons, Contention 6 is not admissible under 10 C.F.R. §§ 2.309 because it 

lacks adequate support, fails to raise a material dispute with the Application, and raises issues 

that are outside the scope of this proceeding.  

G. Contention 7 (Start Clean/Stay Clean).   

In Contention 7, Petitioners purport to challenge Holtec’s “Start Clean/Stay Clean” plan 

for the receipt of SNF canisters at the CISF (Pet. at 61), whereby “the arriving package from the 

sender plant site has been assayed and declared to be free of any external contamination.”  SAR 

at Section 3.0, p. 192 of 651.  Petitioners’ assertions are inadequately supported, impermissibly 

challenge NRC regulations, and otherwise fail to raise a genuine dispute on a material issue.  10 

C.F.R. § 2.309(f)(1)(iii), (v), (vi).   

Petitioners assert that it is “unlawful” under NRC regulations and the AEA to return ship 

SNF containers with “radiation on exposed or external surfaces,” and that it will “likely violat[e] 

numerous additional NRC and DOT regulations.”  Pet. at 61.  This is manifestly false.  NRC 

regulations permit the transport of licensed materials so long as specified external surface 

radiation standards are met.  10 C.F.R. § 71.47 provides “external radiation standards for all 

packages” and specifically allows a certain level of radiation on the external surface of the 

package during transportation.  10 C.F.R. § 71.47(a).  Even this radiation limit is not absolute; it 

can be exceeded if certain additional conditions are met.  10 C.F.R. § 71.47(b).  Petitioners’ 

unsupported claims that Holtec’s plan to return containers is illegal are directly contrary to these 

codified standards and constitute an impermissible challenge to NRC regulations.  PFS, CLI-04-

22, 60 N.R.C. at 138 n.53 (petitioner’s “assertion that shipping the [defective] canister back 

inside the approved transportation casks is not safe can be seen as an impermissible attack on 

NRC regulations and rulemaking-related generic determinations that the transportation cask is 

sufficient to prevent the leakage of any radioactive material.”).  Petitioners have not petitioned to 
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waive this rule under 10 C.F.R. § 2.335.  Nor have Petitioners made any showing why the 

standards in subsection 71.47(a) would not apply to any return shipments.  Petitioners have 

therefore failed to support its claims or otherwise raise a genuine dispute on a material issue 

here. 

Moreover, Petitioners provide no information or support to suggest that its concerns with 

the Start Clean/Stay Clean philosophy are material.  They provide nothing to suggest that the 

receipt of damaged and leaking canisters is a credible or reasonable scenario, or one affecting the 

environmental conclusions.  As explained in the SAR, operations for loading canisters and 

transportation casks are performed in accordance with the nuclear power plant owner’s Part 50 

license, any Part 72 general licenses, and the Technical Specifications of the storage system.  

SAR Section 3.1 at p. 194 of 651.  “Once the fuel is loaded, the canister lid is placed on the 

canister . . . . [t]he canister lid is seal welded to the canister and the canister is drained and dried. 

The canister is then backfilled with inert helium gas and the drain and fill ports are welded 

closed and leak tested. The closure ring is installed and seal welded, thereby sealing the 

canister.”  Id. at Section 3.1.1, p. 195 of 651.  Transport of the spent fuel from the plant to the 

Holtec facility is performed in accordance with applicable NRC and Department of 

Transportation requirements.  Id. at Section 3.1, p. 194 of 651.   

In upholding the dismissal of a contention raising similar concerns in the Private Fuel 

Storage proceeding, the Commission observed that a defective canister would have to either 

leave the nuclear power plant damaged or become damaged en route or at the site.  PFS, CLI-04-

22, 60 N.R.C. 125, 136-37 (2002).  As discussed in that decision, the reactor licensees packaging 

spent fuel have NRC-approved QA procedures that would minimize the possibility that any 

defective canister would arrive at the away-from-reactor ISFSI.  Id. at 138.  See 10 C.F.R. § 
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71.101.  With respect to that possibility, the Commission agreed that the petitioner had failed to 

demonstrate a genuine dispute about the environmental consequences of defective casks by 

failing to address the quality assurance measures or explain why they are inadequate.  PFS, CLI-

04-22, 60 N.R.C. at 138.  Similarly here, Petitioners have provided no information or explanation 

why the QA procedures at the reactor sites are inadequate,178 and hence why shipment of 

defective canisters should be assumed.  With respect to the potential for damage to canisters 

while en route, the Commission observed that it “has determined generically that accidental 

canister breach is not a credible scenario.”  PFS, CLI-04-22, 60 N.R.C. at 137 (emphasis added) 

(footnote omitted).  The NRC has also approved the HI-STAR 190 package based on Holtec’s 

showing that the casks maintain structural integrity after a variety of hypothetical accident tests.  

See NRC, HI-STAR 190 Transport Cask SER at Section 2.9, 4.4 (ADAMS Accession No. 

ML17222A083).  In any event, Petitioners have not provided any factual or expert support 

positing a plausible scenario through which leaking canisters would be received.   

H. Contention 8 (Omission of Table 4.9.1).   

In Contention 8, Petitioners allege that Table 4.9.1 is missing from the Application’s 

Environmental Report.  On the contrary, Table 4.9.1 can be found on page 4-37 of the 

Environmental Report, on the first page following the text of Section 4.9.  Petitioners’ apparent 

failure to carefully read the Environmental Report cannot form the basis for an admissible 

contention.   

                                                 
178 A contention cannot be based on the assumption that a licensee will contravene the NRC’s regulations.  Private 

Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-01-9, 53 N.R.C. 232, 235 (2001); GPU 
Nuclear Inc. (Oyster Creek Nuclear Generating Station), CLI-00-06, 51 N.R.C. 193, 207 (2000); Curators of the 
University of Missouri, CLI-95-8, 41 N.R.C. 386, 400 (1995). 
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I. Contention 9 (Transportation Routes).   

Contention 9 alleges that the environmental analysis of SNF transportation-related 

impacts is inadequate because it does not disclose likely transportation routes.  Pet. at 66-67.  

The Contention is inadmissible because it raises an issue outside the scope of this proceeding, 

fails to raise a material issue, is inadequately supported, and fails raise a genuine, material 

dispute with the Application.  10 C.F.R. § 2.309(f)(1)(iii), (iv), (v), (vi).   

Petitioners’ claim that the transportation routes across the entire country from every 

possible SNF source need to be identified for the environmental impact analysis is contrary to 10 

C.F.R. § 72.108.  That regulation states: 

The Proposed ISFSI or MRS must be evaluated with respect to the potential 
impact on the environment of the transportation of spent fuel, high-level 
radioactive waste, or reactor-related GTCC waste within the region. 

10 C.F.R. § 72.108 (emphasis added).  Part 72 defines “region” as  

the geographical area surrounding and including the site, which is large enough 
to contain all the features related to a phenomenon or to a particular event that 
could potentially impact the safe or environmentally sound construction, 
operation, or decommissioning of an [ISFSI] . . . .   

10 C.F.R. at § 72.3 (emphasis added).179  “[R]egion” must mean something far less than the 

entire country and is limited to the geographic area surrounding the site.  Otherwise, the 

Commission would not have promulgated a specific definition for it.   

This meaning is further confirmed by the Statement of Considerations accompanying the 

1980 promulgation of Part 72.  At that time, the relevant provision (then § 72.70) stated that the 

“proposed ISFSI shall be evaluated with respect to the potential impact on the environment of 

spent fuel being transported into the area.”  45 Fed. Reg. 74,693, 74,709 (1980) (emphasis 

added).  In the Statement of Considerations accompanying the rule, the Commission stated that it 

                                                 
179 Holtec evaluated the radiological impacts from transportation in Section 4.9 of the ER. 
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added § 72.70 to address comments that transportation to an ISFSI could be an important 

consideration in evaluating site suitability.  Id., 45 Fed. Reg. at 74,698.  The Commission also 

stated that the “environmental report required for an ISFSI is an evaluation of the environmental 

impact of the ISFSI on the region in which it is located, including the transportation that is 

involved.”  Id., 45 Fed. Reg. at 74,695.  The regulation’s current form, initial form, and the 

Commission’s explanatory statements accompanying its initial promulgation all indicate an 

evaluation of transportation-related environmental impacts “on the region in which [the ISFSI] is 

located,” and far less than the entire country.  Contention 9 impermissibly challenges 

Commission regulations without petitioning for a waiver or otherwise showing special 

circumstances regarding why the rule should not apply.  Contention 9 is therefore inadmissible.   

Contention 9 is inadmissible on multiple additional grounds.  SNF transportation route 

identification requires separate review and approval by the NRC and other authorities and is 

therefore outside the scope of this proceeding.  SNF transportation must comply with NRC and 

Department of Transportation (DOT) regulations, in particular 10 C.F.R. Parts 71 and 73, and 49 

C.F.R. Parts 107, 171-180, 390-397, as appropriate to the mode of transport.  More specifically, 

10 C.F.R. § 73.37(b)(1)(iv) requires that routes used for shipping SNF comply with applicable 

DOT requirements.  DOT requirements for shipments by road are found in 49 C.F.R. Parts 172 

and 397.  DOT requirements for shipments by rail include those contained in 49 C.F.R. Parts 

172, 174, and 209.  In addition, DOT regulations allow States or Tribes to review and approve 

highway routing for SNF shipments.  49 C.F.R. § 397.3.   

Further, because it is premature for Holtec to identify specific transportation routes and 

then attempt to evaluate their environmental impacts, Petitioners are demanding a “crystal ball 
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inquiry” that is not required under NEPA.180  No agreement has been entered into with any 

customers, be they a nuclear utility holding title to SNF, other entities owning SNF, or the DOE 

to store SNF at the CISF.     

Petitioners request for a NEPA evaluation of future, specific SNF transportation routes is 

also premature because optimal road and rail routes can change over time.  The NRC generally 

approves road routes for five-year periods and rail routes for seven-year periods.  NUREG-

0561181 at 5.  Before commencing a shipment by rail, the applicant “should verify with the rail 

carrier that a route the NRC has previously approved is still the route posing the least overall 

safety and security risk” and “submit a request to the NRC to amend the approved rail route if 

conditions warrant changes to certain segments of the route.”  Id. at 6.  Road routes should be 

physically inspected and re-inspected as warranted in light of changing road conditions due to 

significant road construction, demolition, or construction of rest areas.  Id. at 5-6.  Thus, 

identifying specific transportation routes now is premature, unnecessary, and unreasonable.   

Petitioners’ assertion that SNF transportation routes need to be identified now so that 

emergency responders can “even begin to understand the scope of the Holtec project’s 

transportation side,” Pet. at 67, is unfounded, immaterial, and contrary to NRC regulations.  

Before SNF may be shipped to the CISF, a route approval application will be submitted to the 

NRC in accordance with the requirements set forth in 10 C.F.R. § 73.37 and the guidance 

contained in NUREG-0561.  It is through that application and review process that the 

coordination with local law enforcement and emergency response occurs, not Holtec’s ER.   

                                                 
180 Natural Res. Def. Council v. Morton, 458 F.2d 827, 837 (D.C. Cir. 1972) (internal quotations omitted).   
181 NUREG-0561, Physical Protection of Shipments of Irradiated Reactor Fuel, Rev. 2 (April 2013), 
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For example, 10 C.F.R. § 73.37(b)(1)(iv) requires that the SNF shipper preplan and 

coordinate shipment information with a State through which the shipment will transit “no later 

than 2 weeks prior to the shipment” in order minimize intermediate stops and delays, arrange for 

state law enforcement escorts, arrange for position information when requested, and develop 

route information, including the identification of safe havens.  Pursuant to 10 C.F.R. § 

73.37(b)(1)(v), the arrangements with local law enforcement along the shipment route are to 

include emergency response and assistance.  See also NUREG-0561 at pp. 4-7 (the application 

should address, among other things, information on the “[l]ocation of safe havens that have been 

coordinated with the appropriate States(s) for road shipments”; and “[a]vailability of swift local 

law enforcement agency (LLEA) response. Select routes that permit more timely LLEA response 

when assistance is requested”).  Petitioners do not address these requirements or guidance.  

Furthermore, Petitioners point to no authority requiring Holtec to identify at this early 

stage of the CISF project the “probabl[e] transportation routes, whether by barge, highway or 

rail,” Pet. at 67, by which SNF will be transported to the site.  That is because no such 

requirement exists.  Indeed, Petitioners provide no information or support to suggest that its 

concerns with specific transportation routes are material.  Petitioners provide nothing to suggest 

that the identification of specific transportation routes will affect the environmental conclusions.  

Moreover, Petitioners’ claim is inconsistent with NEPA.  NEPA does not require certainty or 

precision in environmental impact analysis.  Rather, when faced with uncertainty—as is the case 

with future transportation routes for as yet unidentified customers—NEPA requires only 

“reasonable forecasting” of environmental impacts.  Scientists’ Inst. For Pub. Info., Inc. v. AEC, 

481 F.2d 1079, 1092 (D.C. Cir. 1973).   
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Indeed, “reasonable forecasting” is precisely what Holtec has done here.  ER Section 4.9 

provides the results of Holtec’s own analysis of the environmental impacts resulting from SNF 

transportation.  ER at 4-30.  Contention 11 does not address, let alone challenge, this analysis, 

and therefore fails to genuinely dispute it.     

Further, under NEPA a bounding analysis can be used when there is uncertainty, such as 

uncertainty regarding route selection.  Holtec’s bounding analysis assumed all SNF canisters 

anticipated to be shipped to the CISF will travel one of three routes over 20 years, and 

determined the impacts from such shipments to be small.  More specifically, Holtec’s analysis 

forecasted the environmental impacts that would result from the transportation of 10,000 

canisters of SNF predominantly by rail along three representative routes (two from reactors to 

the CISF, and one from the CISF to an assumed repository at Yucca Mountain).  Id. at 4-31 to 4-

32.  The analysis (1) estimated the “maximum dose for one shipment of SNF along the 

transportation routes” to be “1.79 x 10-3 mrem”; (2) calculated the estimated impacts of 

transporting 500 canisters of SNF annually along each of the transportation routes; and (3) 

determined that the annual doses to the public along the transportation route would be small.  Id. 

at 4-32 to 4-33.   

Holtec’s analysis also considered “the radiological and non-radiological accident risks of 

rail transport of approximately 100,000 metric tons of SNF over a 20-year period.”  Id. at 4-34.  

The analysis included a    

spectrum of accidents that ranged from high-probability accidents of low severity 
and consequences to severe accidents with radiological consequences that have a 
low probability of occurrence.  They included accidents in which the functional 
performance of a cask would not be degraded, accidents in which no radiological 
material would be released but shielding would be deformed because of lead 
shield displacement, and accidents that released radiological material.  
Radiological accident risks are defined as the sum over a complete spectrum of 
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transportation accidents of each accident’s probability multiplied by its 
radiological consequences. 

Id.  The ER explains that “[a]bout 99.99 percent of transportation accidents would not be severe 

enough to result in a release of radiological material from the transportation cask or degradation 

in the cask’s shielding.  The 0.01 percent of accidents that could result in a release of 

radiological material or degradation of shielding are known as severe transportation accidents.”  

Id.  Holtec’s analysis considered the impacts of the maximum reasonably foreseeable accident 

associated with SNF transport to the CISF and concluded:  

If the accident occurred in an urban area, the estimated population radiation dose 
would be about 16,000 person-rem.  If the accident occurred in a rural area, the 
estimated population radiation dose would be about 21 person-rem.  Because 
these risks are for the entire population exposed during the accident, the risk to 
any single individual would be small.  In an urban area or rural area, the radiation 
dose from the accident for the maximally exposed individual would be 34 rem; 
this is based on the individual being 1,100 feet downwind from the accident, 
where the maximum dose would occur. 

Id.  Petitioners neither challenge nor acknowledge the existence of any of this information.  

Petitioners fail to make any showing how this analysis is inadequate, or how the selection of 

transportation routes is even germane.  Nor could they.  The ER analysis is exceedingly 

conservative, with a population density based on the 20 urban areas in the US with the largest 

populations in the 2000 census, with population escalated to predicted densities in 2067.  

Petitioners do not show how the analysis of additional routes could be more limiting than this 

high population analysis.  Additionally, an analysis assuming dozens of SNF origin points with a 

far fewer number of canisters traveling along each route would obviously result in less annual 

doses to the public along each route than in Holtec’s bounding analysis.  Consequently, 

Contention 11 fails to raise a genuine dispute with the Application.  
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J. Contention 10 (De Facto Permanent Repository).   

Contention 10 alleges that the ER ought to consider the environmental impacts if a 

permanent repository is not found and the CISF becomes a de facto permanent repository.  Pet. at 

68.  The Contention impermissibly challenges the Commission’s Continued Storage Rule.  

Petitioners have not petitioned for a waiver of the Rule, nor demonstrated by affidavit (or 

otherwise) that “special circumstances” exist “such that the application of the rule … would not 

serve the purposes for which the rule or regulation was adopted.”  10 C.F.R. § 2.335.  

Consequently, Contention 10 is outside the scope of this proceeding and is inadmissible.  10 

C.F.R. § 2.309(f)(1)(iii). 

The Continued Storage Rule precludes consideration of these issues in the Holtec ER.  

The environmental impacts of indefinite SNF storage are presented in NUREG-2157.  Section 

5.0 of NUREG-2157 summarizes the environmental impacts of away-from-reactor storage, 

including land use, socioeconomics, environmental justice, air quality, climate change, geology 

and soils, surface-water quality and use, groundwater quality and use, terrestrial resources, noise, 

waste management, and transportation.  In each of these areas, NUREG-2157 considers the 

environmental impacts for three time frames:  (1) short-term storage, which is 60 years beyond 

the licensed life for reactor operations and which assumes a repository becomes available by the 

end of this timeframe; (2) long-term storage, which is for 100 years beyond the short-term 

storage timeframe and which assumes a repository becomes available by the end of this 

timeframe; and (3) indefinite storage, which assumes no repository becomes available.  NUREG-

2157 at 1-14, 1-15.  Table 5-1, Summary of Environmental Impacts of Continued Away-from-

Reactor Storage, summarizes the Staff’s analysis of the environmental impacts for all resource 

areas for all three time frames analyzed, including indefinite storage.  
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The NRC’s Continued Storage Rule, at 10 C.F.R. § 51.23, codified the NRC’s generic 

findings in NUGEG-2157.  Further, 10 C.F.R. § 51.23(b) provides in pertinent part: 

The environmental reports described in §§ 51.50, 51.53, and 51.61 are not 
required to discuss the environmental impacts of spent nuclear fuel storage in 
a reactor facility storage pool or an ISFSI for the period following the term of 
the reactor operating license, reactor combined license, or ISFSI license. The 
impact determinations in NUREG–2157 regarding continued storage shall be 
deemed incorporated into the environmental impact statements described in 
§§ 51.75, 51.80(b), 51.95, and 51.97(a). 

As 10 C.F.R. § 51.61 governs the contents of an environmental report for an ISFSI, and 10 

C.F.R. § 51.97(a) governs the content of an EIS for an ISFSI, 10 C.F.R. § 51.23(b) is directly 

applicable to this proceeding.  10 C.F.R. § 2.335 bars challenges to the NRC rules, absent a 

waiver granted by the Commission.  Here, Petitioners have not petitioned for waiver of the 

Continued Storage Rule, nor have they asserted by affidavit any circumstances (let alone special 

circumstances) that would support a waiver petition.  See 10 C.F.R. § 2.335(b).  Consequently, 

Contention 10 is inadmissible. 

K. Contention 11 (Transportation and Storage Security Risks).   

Contention 11 is inadmissible because it seeks a NEPA analysis of the potential 

environmental impacts of a successful terrorist attack (Pet. at 70, 79), which is not necessary 

under controlling Commission precedent for facilities outside the jurisdiction of the U.S. Court 

of Appeals for Ninth Circuit.  The proposed CISF will be located in New Mexico, which is part 

of the Tenth Circuit.  Moreover, the Contention’s request for a NEPA terrorism impact analysis 

impermissibly challenges the Continued Storage Rule, and Petitioners have not asserted any 

special circumstances pertaining to the Holtec facility that would call into question application of 

the Rule.  Finally, the assertions in Contention 11 fail to demonstrate an issue material to the 

findings that the NRC must make and fail to provide sufficient information to demonstrate a 
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genuine dispute with the application on a material issue.  For these reasons, Contention 11 is 

inadmissible.   

Controlling Commission precedent holds that NEPA does not require an analysis of 

environmental impacts from a hypothetical terrorist attack.  In the early 2000s, the Commission 

held that NEPA does not require a terrorism review, because the “environmental effect” of 

terrorism is too far attenuated from the NRC’s licensing action for the NRC’s licensing action to 

be the proximate cause of that impact.  Pacific Gas & Electric Co. (Diablo Canyon Power Plant 

Independent Spent Fuel Storage Installation), CLI-03-1, 57 N.R.C. 1, 6-7 (2003); see also System 

Energy Resources, Inc. (Early Site Permit for Grand Gulf ESP Site), CLI-07-10, 65 N.R.C. 144, 

145-47 (2007); Progress Energy Carolinas, Inc. (Shearon Harris Nuclear Power Plant, Units 2 & 

3), LBP-08-21, 68 N.R.C. 554, 566-568 (2008).   

As the Petitioners note, the Ninth Circuit decided in San Luis Obispo Mothers for Peace 

v. NRC,182 that a terrorist attack is not so remote and speculative as to be beyond a NEPA 

analysis.  However, following this decision, and the subsequent remand of the Diablo Canyon 

ISFSI proceeding,183 the Commission determined that it would not apply the Ninth Circuit’s 

ruling outside of that Circuit.  Amergen Energy Company, LLC (License Renewal for Oyster 

Creek Nuclear Generating Station), CLI-07-08, 65 N.R.C. 124, 128-29 (2007).  The Commission 

reiterated that “NEPA does not require the NRC to consider the environmental consequences of 

hypothetical terrorist attacks on NRC-licensed facilities.”  Id. at 129.  Among other things, the 

Commission explained that the “environmental effect caused by third-party miscreants is … 

simply too far removed from the natural or expected consequences of agency action to require a 

                                                 
182 San Luis Obispo Mothers for Peace v. NRC, 449 F.3d 1016, 1028-35 (9th Cir. 2006).  
183 Pacific Gas & Electric Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage Installation), CLI-07-

11, 65 N.R.C. 156 (2007).  
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study under NEPA,” and the “claimed impact is too attenuated to find the proposed federal 

action to be the proximate cause of that impact.”  Id. (quotations omitted).   

The CISF site is in New Mexico, which is in the U.S. Court of Appeals for the Tenth 

Circuit’s jurisdiction.  Consequently, no NEPA analysis of the potential environmental impacts 

of hypothetical acts of terrorism is required in this proceeding.   

To the extent that Contention 11 seeks to raise issues beyond the initial license term of 

the CISF, it is also barred from admission into this proceeding for an independent reason.  It 

impermissibly challenges the Continued Storage Rule, and the associated Generic Environmental 

Impact Statement (NUREG-2157), and, absent a waiver of the Rule, must be rejected.   

NUREG-2157 Section 5.19 considers the environmental impacts of potential acts of 

sabotage or terrorism and found them to be small.  NUREG-2157 at 5-58.  In that analysis, the 

Staff explains that it evaluated the potential impacts in relation to at-reactor ISFSIs, and that the 

same analysis applies to away-from-reactor ISFSIs, such as the CISF.  More specifically, the 

Staff concluded that “both the probability and consequences of a successful attack on an at-

reactor ISFSI are low and, therefore, the environmental risk is SMALL.”  Id.  Applying this 

analysis to away-from-reactor ISFSIs, NUREG-2157 concluded that “the associated impacts 

would be SMALL during the three storage timeframes” considered.  Id.   

Petitioners have not made any showing (in a 10 C.F.R. § 2.335(b) compliant affidavit or 

otherwise) of special circumstances applicable to the CISF such that the Rule should not apply.  

10 C.F.R. § 2.335(b).  Consequently, Contention 11 is inadmissible.  To the extent that the 

preclusive effect of the Continued Storage Rule does not apply, the substantive content of the 

NUREG must still be considered in determining the admissibility of Contention 11.  NUREG-

2157 states that the site-specific environmental impacts of spent fuel storage during the initial 
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license term will be reviewed together with the generic environmental impact determinations 

provided in NUREG-2157.  NUREG-2157, Appendix D at p. D-95.  In fact, “[t]aken together, 

the GEIS and the site-specific environmental review will provide the decisionmaker in a 

licensing proceeding with a complete environmental analysis of the impacts associated with 

spent fuel storage prior to disposal in a geologic repository.”  Id.  Petitioners’ failure to challenge 

the generic environmental impact determinations in NUREG-2157 provides yet another basis to 

reject the Contention. 

Petitioners are also incorrect in arguing that the additional analyses proposed in 

Contention 11 are required by NEPA.  See Petition at 79-88.  All that Petitioners provide is 

speculation as to the possibility of theoretical terrorist attacks or some vague, unspecified 

“serious radiological event[s], whether accidental or caused intentionally by others.”  Petition at 

72.  However, Petitioners ignore that NEPA is governed by a “rule of reason,” which frees the 

agency from pursuing unnecessary or fruitless inquiries.  PFS, CLI-04-22, 60 N.R.C. at 139.  

NEPA does not demand virtually infinite study and resources,184 and Petitioners cannot simply 

claim that more study or data should be included in the environmental analysis without 

demonstrating a reasonably foreseeable impact that such studies would address.  Nuclear Fuel 

Servs., Inc., LBP-05-8, 61 N.R.C. 202, 208 (2005) (deciding that the Staff is excused from 

conducting a NEPA analysis of “remote and speculative” impacts or “worst case” scenarios) 

(quoting Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-02-25, 

56 N.R.C. 340, 348-49 (2002)).  Petitioners have done nothing to show that their theoretical 

attacks are reasonably foreseeable and sufficiently quantifiable to warrant further inquiry.185   

                                                 
184 Id. at 315.   
185 Petitioners and their expert also demonstrate a fundamental misunderstanding of how NEPA operates.  In sub-

contention 1, Petitioners demand that the “Holtec proposal should be required to conduct a site specific and 
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In addition to raising security risks outside the scope of this proceeding, the text 

accompanying Petitioners’ Contention 11 includes 27 “detailed sub-contentions” derived from 

the 70-page report of Dr. James Ballard accompanying the Petition.  Petition at 79-88.  The “sub-

contentions” cover a smorgasbord of issues unrelated to terrorism, the subject matter of the 

Contention.  They include topics such as title to the waste, reprocessing, protocols for first 

responders, precise transportation routes, and defense wastes.  Aside from the fact that the “sub-

contentions” are beyond the scope of the Contention, they fail to demonstrate an issue material to 

the findings that the NRC must make as required by 10 C.F.R. § 2.309(f)(1)(iv), and fail to 

provide sufficient information to demonstrate a genuine dispute with the Application on a 

material issue as required by 10 C.F.R. § 2.309(f)(1)(vi).  Petitioners’ subcontentions also lack 

basis, since they are generally limited to a series of statements regarding what Holtec or the NRC 

“should” or “must” do, without further explanation in the Petition.  

To be admissible, a “contention must explain, with specificity, particular safety or legal 

reasons requiring rejection of the contested [application].” Millstone, CLI-01-24, 54 N.R.C. at 

359-60.  Moreover, the Commission has explained that petitioners “must articulate at the outset 

the specific issues they wish to litigate as a prerequisite to gaining formal admission as parties.”  

Oconee, CLI-99-11, 49 N.R.C. at 338.  The sub-contentions include Dr. Ballard’s wishes and 

wants, but Petitioners fail to identify the legal authority behind Dr. Ballard’s list.  For example, 

there is no requirement that Holtec (with no existing clients) foresee the “exact number of 

anticipated shipments and overall volume,” the origin sites of the spent fuel (that is, Holtec’s 

future customers), “exactly which routes the shipments will take,” exact details of all the spent 

                                                 
programmatic EIS process.”  Pet. at 79-80.  This is nonsensical.  Above all, NEPA is a statute that requires the 
government to perform environmental analyses of its own actions.  It is the NRC Staff’s obligation to create the 
Environmental Impact Statement and one will be created in due course for the Holtec CISF.  
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nuclear fuel including burnup history, how much of each “waste type” would be transported per 

route, an inventory of the radionuclides, radiation exposures per shipment, and “secure in place 

locations” for each undefined route.  Petitioners do not even attempt to link these many requests 

to a legal standard.  

Indeed, Petitioners go even further and openly propose that the NRC adopt stricter 

requirements, asking the NRC to create new policies, new penalties, and NRC procedures.  

Petition at 81, 84.  A contention which “advocate[s] stricter requirements than those imposed by 

the regulations” is “an impermissible collateral attack on the Commission's rules” and must be 

rejected.  Public Service Company of New Hampshire (Seabrook Station, Units 1 and 2), LBP-

82-106, 16 N.R.C. 1649, 1656 (1982); see also Arizona Public Service Company (Palo Verde 

Nuclear Generating Station, Units 1, 2, & 3), LBP-91-19, 33 N.R.C. 397, 410, affd in part and 

rev'd in part on other grounds, CLI-91-12, 34 N.R.C. 149 (1991).  Furthermore, “a contention 

that simply states the petitioner’s views about what regulatory policy should be does not present 

a litigable issue.”  PPL Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 & 2), 

LBP-07-10, 66 N.R.C. 1, 23 (2007). 

Finally, Petitioners generally ignore the Application in their discussion of Contention 11, 

including only minimal references to the Application.  In the support of the Contention, the 

Petitioners only make two specific references to the Application, one to protest that High Level 

Waste (“HLW”) other than Spent Nuclear Fuel (“SNF”)186 is not listed in the Environmental 

Report outside of the glossary section, Petition at 85, and one to note that the Emergency 

Response Plan does not “address the totality of transportation needed to stock the CISF.”  

Petition at 86.  Of course, non-SNF HLW is not listed in the Application outside of the glossary: 

                                                 
186 High-Level Waste is defined to include Spent Nuclear Fuel; however, SNF is addressed separately throughout the 

application.  
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it is not part of the Application.  Holtec is not seeking the right to store non-SNF HLW at the 

CISF, and the fact that the “Yucca Mountain Project included [HLW],” Petition at 85, is not 

relevant to this proceeding.  The Holtec CISF is not Yucca Mountain, and Holtec is only 

applying to store “[SNF] elements from commercial nuclear utilities licensed pursuant to 10 CFR 

Part 50 and associated radioactive materials related to the receipt, transfer, and storage of that 

spent nuclear fuel” in the form of “[u]ndamaged fuel assemblies, damaged fuel assemblies, and 

fuel debris, as allowed by Certificate of Compliance No. 1040, Amendments 0, 1 and 2, for the 

HISTORM UMAX Canister Storage System.”187 

Additionally, as noted previously, Holtec does not address the operational details, 

because those details are unknown at this stage.  Nor is there any requirement that these details 

be available at this stage.  Beyond these two irrelevant references, Petitioners make no attempt to 

raise a dispute with the Application.  As such, Contention 11 is inadmissible for failing to raise a 

genuine dispute on a material issue with the Application.   

In sum, Contention 11 is inadmissible for raising terrorism issues outside the scope of 

this proceeding, failing to demonstrate an issue material to the findings that the NRC must make, 

and failing to provide sufficient information to demonstrate a genuine dispute with the 

Application on a material issue.   

L. Contention 12 (Subsurface Geologic Conditions).   

Contention 12 states: “Because of the geologic formations and conditions beneath the 

Holtec site, there are risks inherent in siting and operating the CIS facility as proposed by Holtec.  

The ER and the SAR in this case do not adequately discuss and evaluate the risks created by 

                                                 
187 Proposed License for Independent Storage of Spent Nuclear Fuel at 1 (ADAMS Accession No. ML17310A223.) 
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these geological conditions.”  Pet. at 88.  Petitioners’ “Basis for the Contention” consists of only 

the following four sentences: 

10 C.F.R. § 51.45 requires that an environmental report must contain a discussion 
of the environment affected by the proposed project and the environmental 
impacts of the project.  10 C.F.R. § 72.90 requires that the SAR must investigate 
and assess site characteristics that related to safety and environment impact.  This 
would include the geology of the area.   

The facts supporting this contention are contained in the attached report of Steven 
Schafersman, Ph.D., a geologist with extensive experience and knowledge 
regarding Permian Basin geology. 

Pet. at 88.  Contention 12 is inadmissible under 10 C.F.R. § 2.309(f)(1)(ii), (v) and (vi) because, 

as explained below, Contention 12 fails to ((1) provide a basis for the Contention; and (2) 

provide sufficient information demonstrating that a genuine dispute exists with the Application 

on a material issue of fact or law.   

1. Contention 12 lacks a basis and fails to raise a genuine dispute with 
the Application on a material issue of fact and law. 

The Commission should reject Contention 12 because Petitioners have failed provide an 

explanation of the basis for that Contention, and have not raised a genuine dispute with the 

Application.   

The Petition’s stated “Basis for the Contention” makes only two points in four sentences.  

Pet. at 88.  As noted above, Petitioners’ first point states that an ER and an SAR must include a 

discussion of the “geology of the area” and its associated environmental and safety risks.  Id.  

This alleged basis might support a contention of omission, but does not support Contention 12, 

which states that the ER and the SAR “do not adequately discuss and evaluate” the risks created 

by geological conditions.188  Nevertheless, to the extent Petitioners intended Contention 12 to be 

a contention of omission, it is clearly inadmissible.  As explained in more detail below, the ER 

                                                 
188 Pet. at 88 (emphasis added). 
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and SAR contain extensive, substantive discussions of the geology on and around the site and 

evaluate the potential risks that those conditions create.189  Accordingly, Petitioners’ first basis 

does not support Contention 12.   

Petitioners’ second alleged basis consists of one sentence, which states that “[t]he facts 

supporting this contention are contained in the attached report of Steven Schafersman, Ph.D., a 

geologist with extensive experience and knowledge regarding Permian Basin geology.”  Pet. at 

88.  However, merely citing a report as the basis for a contention does not satisfy the 

Commission’s admissibility requirements.  Indeed, “[u]nlike federal court practice, the 

Commission does not accept mere notice pleading in support of an admissible contention.”  

Crow Butte Resources, Inc. (In situ Leach Facility Crawford Nebraska), LBP-08-24, 68 N.R.C. 

691, 730 (2008) citing Entergy Nuclear Operations, Inc. (James A. Fitzpatrick Nuclear Power 

Plant and Indian Point Nuclear Generating Unit No. 3), CLI-00-22, 52 N.R.C. 266, 296 (2000).  

The Commission “has made clear that a Board is not to permit ‘incorporation by reference where 

the effect would be to circumvent NRC-prescribed … specificity requirements.”  Id. at 730, 

quoting Entergy Nuclear Operations, Inc. (Indian Point, Units 1 and 2), CLI-01-19, 54 N.R.C. 

109, 132-33 (2001). 

The petitioners in Crow Butte attempted to support a contention by “merely 

referenc[ing]” a report provided by an expert and asserting that the report described areas that the 

expert considered needed more detailed evaluation.  Crow Butte, 68 N.R.C. at 737.  Reference to 

the report, without more, “fail[ed] on its face to meet the contention admissibility requirements 

set forth in 10 C.F.R. § 2.309(f)(1).”  Id.  The decision found: 

Rather than articulate any support or adequate factual explanation for the 
contention or describe some dispute with the application on a material issue, 

                                                 
189 See, e.g., ER Sections 3.0, 4.3, 4.14, 6.3, 8.1.3, Appendix D; SAR Sections 2.6 and 2.9.  
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Consolidated Petitioners simply refer to Dr. Abitz’s report. Whatever value Dr. 
Abitz’s analysis and expertise might have his list of omissions and alleged 
inadequacies do not support the contention as stated.  The assertion [in Technical 
Contention D] that Crow Butte fails ‘to follow statistical analysis protocol’ on its 
own, with no supporting statement or foundation, is vague, overly broad, and does 
not conform to the contention admissibility requirements.  

Id.  This is precisely the situation here.  As in Crow Butte, the Petitioners here merely reference 

the Schafersman Report as “supporting the contention.”  Petitioners do not explain what 

statements in the 30-page, single-spaced report they are relying on for the Contention’s basis.  

Accordingly, Petitioners do not lay a foundation regarding how the Application fails to 

adequately discuss and evaluate the risks created by the site’s geological conditions, and have 

failed to meet their burden to clearly identify support for their contention with specific 

references.  Public Service Company of New Hampshire (Seabrook Station, Units 1 and 2), CLI-

89-03, 29 N.R.C. 234, 241.   

Moreover, Holtec is not required to search through the Schafersman Report to determine 

what portions of it allegedly provide a basis for Contention 12.  Nothing in the Report appears to 

claim that any particular analysis in the Application is inadequate (or incorrect).  “[S]imply 

attaching material or documents as a basis for a contention, without setting forth an explanation 

of that information’s significance, is inadequate to support the admission of the contention.” PPL 

Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 & 2), LBP-07-10, 66 N.R.C. 1, 

23 (2007).  Holtec should not have to guess if there is a needle in the Schafersman Report 

haystack.  See Public Service Company of New Hampshire (Seabrook Station, Units 1 and 2), 

CLI-89-03, 29 N.R.C. 234, 241.  Accordingly, Contention 12 fails to satisfy 10 C.F.R. § 

2.309(f)(1)(ii) and (vi). 
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2. The Schafersman Report Does Not Provide Support for Contention 
12.  

Even if the Commission were to find that merely referencing a report could be sufficient 

to satisfy the Commission’s admissibility requirements (which it is not), the actual text of the 

report at issue in this case does not provide a basis for Contention 12, does not adequately 

support Contention 12, and does not raise a genuine dispute with the Application on a material 

issue of fact or law. 

a. The Report fails to reference or challenge the adequacy of the 
ER or the SAR. 

The Application’s ER and SAR discuss the site’s geology and evaluate the environmental 

and safety risks created by its geologic conditions in considerable detail.  For example:  

• ER Section 3.3 “identifies the geological, seismological, and geotechnical 

characteristics of the CIS facility and its vicinity.”  ER at 3-11 through 3-23.  

• ER Section 4.3 “presents the … existing geologic and soil conditions that may 

impact the CIS facility project during construction and operation.”  ER at 4-5 

through 4-8.  This includes a discussion of the geologic hazards and how the CISF 

will be constructed in accordance with 10 C.F.R. § 72.122, General Design 

Criteria, Overall Requirements, “which requires that structures, systems, and 

components important to safety must be designed to withstand the effects of 

natural phenomena …” ER at 4-7. 

• ER Section 4.14 discusses the impacts of short and long-term storage on geology 

and soils.  ER at 4-58. 

• ER Section 6.3 describes “[m]itigation measures to minimize any potential impact 

on geology and soils.”  ER at 6-2. 
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• ER Section 8.1.3 summarizes the environmental consequences to geology and 

soils.  ER at 8-1. 

• SAR Section 2.6 “identifies the geological and seismological characteristics of the 

Site and its vicinity.”  SAR at 158 - 186.  Among other things, this discussion 

describes “Basic Geologic and Seismic Information,” including the detailed 

geotechnical survey that Holtec conducted (SAR at 158-161), “Vibratory Ground 

Motion” (SAR at 161-162), “Surface Faulting,” the “Stability of Subsurface 

Materials (SAR at 163-164), and includes detailed geological data and charts.  

• SAR Section 2.9(i) describes how the information in SAR Chapter 2 complies 

with NRC requirements regarding “Geography and Demography of the Site” in 

10 C.F.R. §§ 72.24, 72.90, 72.96, 72.98, and 72.100. SAR at 191. 

• SAR Section 4.3 describes in detail how the project complies with the NRC’s 

design criteria for structures, systems, and components important to safety, 

including discussions of the site’s bearing capacity and seismology.  SAR at 233-

249. 

The Schafersman Report (“Report”), however, does not once reference any of these ER or SAR 

Sections (or indeed any other section of the Application), much less does that Report discuss 

with any specificity why the Application’s description regarding the site’s geology and its 

evaluation of the geological risks is inadequate (or incorrect).  Dr. Schafersman also never says 

or even implies that the Application fails to meet applicable regulations, nor does he challenge 

the Application’s conclusions that Holtec has satisfied the General Design Criteria.  While 

Contention 12 states that the ER and SAR are inadequate, the Report that supposedly supports 

that Contention never informs Holtec of how that is so.  Instead, Dr. Schafersman makes general 
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claims that storage of spent fuel and high level waste at the site are “inadvisable” and that the site 

is “unsuitable” for the CISF.  Report at 1, 3.  Accordingly, the Schafersman Report utterly fails 

to provide a basis for Contention 12 such that Holtec is on notice regarding what alleged 

inadequacies it must defend against.   

Dr. Schafersman’s failure to even reference the ER or SAR sections that Contention 12 

disputes also renders Contention 12 inadmissible.  According to 10 C.F.R. § 2.309(vi), a 

proposed contention must:  

provide sufficient information to show that a genuine dispute exists with the 
applicant/licensee on a material issue of law or fact.  This information must 
include references to specific portions of the application (including the applicant’s 
environmental report and safety report) that the petitioner disputes and the 
supporting reasons for each dispute.  (emphasis added). 

Similar to Contention 12 and Petitioners’ “Basis for the Contention,” the Schafersman Report 

fails to include “references to specific portions of the application” that the Petitioners dispute.  

For these reasons, the Report does not provide sufficient information to raise a material dispute 

with the Application. 

b. The Report fails to identify how the Application’s discussion of 
and evaluation of geological impacts is inadequate.  

The shortcomings described above – relying on a report as the basis for the Contention 

without describing where the Report supports that Contention, the Contention’s and the Report’s 

failure to identify with any specificity how the ER and SAR are inadequate, and the Contention’s 

and the Report’s failure to even mention specific sections of the ER and SAR that are inadequate 

-- make Contention 12 inadmissible.  As also stated above, it is not Holtec’s responsibility to 

comb through the Schafersman Report and attempt to determine what the Petitioners are relying 

on to support Contention 12.  However, in the event the Commission believes that Contention 12 
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is admissible despite these shortcomings, the following discussion provides additional detail 

regarding how the Report fails to raise a genuine dispute with the Application.    

Initially, it is clear that large portions of the Report are irrelevant to the issue raised by 

Contention 12.  Part II of the Report contains “Several Scientific, Economic, Political, And 

Anecdotal Reasons That Make It Inadvisable to Store High-Level Nuclear Wastes at the 

Proposed Holtec Temporary Storage Site in New Mexico.”  Report at 20.  None of those topics 

relates to Contention 12’s allegation. 

For example, Part II, Section 1 of the Report claims that the CISF relies on constructed 

barriers of concrete, and that surface storage of nuclear waste raises security issues.  Report at 

20-21.  Part II, Section 2 discusses the alleged risks of transporting nuclear waste “a second 

time.” Report at 21.  Part II, Section 3 describes economic theories, the behavior of large 

corporations, and “our poorly-regulated American free enterprise system.” Report at 22-24.  Part 

II, Section 4 sets forth Dr. Schafersman’s views regarding “risk analysis,” which discusses 

transportation costs and risks, canister corrosion, and terrorist threats.  Report at 24-26.  Part II, 

Section 5 again describes alleged transportation risks, this time including “Truck Traffic Risks,” 

and “Train Traffic Risks.”  Report at 27-28.  Part II, Section 6 mentions the risks of transport 

cask and storage canister failure.  None of these discussions provides a basis for a contention 

which alleges that the ER and SAR inadequately discuss and evaluate the risks associated with 

the site’s geology.  Nor do they provide sufficient support for Contention 12, or raise a genuine 

dispute with the Application relevant to that Contention.    

Part I of the Report also fails to satisfy these admissibility standards.  Part 1, Section 1 

generally describes the CISF and the technology it will use.  In addition, that Section describes 

two other nuclear facilities near the Holtec site, and Dr. Schafersman’s experience and expertise.  
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Report at 1-4.  Other sections of Part 1 discuss alleged issues such as Dr. Schafersman’s 

unsupported claims that stresses and exposure to the elements will cause the canisters and 

artificial barriers to corrode, crack, or decompose over time (Report at 3), the potential for the 

CISF to become a permanent storage location (Report at 4), allegations that the facility could be 

subject to “illegal activities” – such as Dr. Schafersman’s speculation that “a large militia group” 

could “declare themselves an independent state, and threaten to destroy the silos and canisters 

with explosives if the authorities try to remove them” (Report at 4) – and claims regarding how 

keeping the Holtec property “oil free” will “remov[e] potential petroleum leases from 

exploration and production during a time of the greatest activity in the history of this great oil-

and-gas-producing region ….” (Report at 3). 

Again, none of these claims (and many others in the Report that are too numerous to 

cite), supports Contention 12’s allegation regarding the site’s geologic conditions.  Nor are any 

of the issues identified above with respect to Parts I or II of the Report within Dr. Schafersman’s 

stated areas of expertise190 – sedimentary petrology, stratigraphy, and sedimentology. Pet. at 2-3. 

Furthermore, while Part 1, Section 2 “Geology of the Region” describes what Dr. 

Schafersman believes to be the geology of the site, and provides maps and graphs (Report at 4-

15), that Section is merely descriptive and never explains or mentions how the Application 

inadequately discusses and evaluates the risks created by that geology or raise a dispute with the 

Application.191  Rather, Dr. Schafersman makes the overly broad, unsupported, and not credible 

statement that: “[t]he regional geology of the Holtec site makes it probably the worst place in 

New Mexico or Texas to store nuclear waste.  Almost any spot in the two states chosen 

                                                 
190 Petitioners did not provide a copy of Dr. Schafersman’s resume. 
191 Nor does it challenge any particular description in the Application of the site’s geology. 
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randomly, excepting urban areas, would provide better long-term protection.”  Report at 4.  

Finally, Part I, Sections 3 and 4 of the Report list certain features of the site and include diagrams 

– none of which raises a challenge to the Application or its adequacy. 

All that remains of the Report that could possibly be relevant to the issue raised by 

Contention 12 are a number of isolated statements in Part 1, Sections 1 and 2 of the Report 

regarding surface water, groundwater, “porous and permeable rocks” and “evaporite karst 

features” at or near the site.192  Report at 1, 3, 4, 5.  Dr. Schafersman alleges that karst collapse 

and sinkhole formation could occur at the site and that “Holtec plans to gamble that such long-

term calamities will not take place while the nuclear waste is being stored ….” Report at 4.  Dr. 

Schafersman also asks: “Since when did it become acceptable to site hazardous and toxic waste 

landfills in areas of surficial fresh water, above fresh water aquifers, above porous and permeable 

sedimentary rocks, and in regions of abundant karst features and processes?”  Report at 5.  But 

even these allegations and questions, which purport to show that building and operating a CISF 

at the proposed side is “inadvisable” (Report at 1, 3), do not raise, or even once reference or 

challenge, the ER’s and SAR’s actual discussions that evaluate the specific environmental and 

safety risks created by the site’s geologic conditions.  They do not challenge any particular 

aspect of the Application, nor do they raise a specific issue to be litigated.  These vague 

statements, therefore, also fail to support Contention 12 or raise a genuine dispute with the 

Application.    

                                                 
192 Despite mentioning surface water and groundwater issues, Dr. Schafersman acknowledges that he is “not a 

specialist in … hydrogeology (ground water hydrology).”  Report at 3.  In addition, Dr. Schafersman is not even 
certain about the site’s geology, noting that he “believes that the area around the Holtec site and proposed facility 
is similar in many ways” to a karst valley that “could possibly be extended a short distance to the NE where it 
would take in the Holtec site” (Report at 3), and that [t]he Holtec site “appears to be sited on top of a karst valley” 
(Report at 5).  
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For these reasons, neither the text of Contention 12, the Petitioners’ “Basis for the 

Contention,” or the Schafersman Report provides a basis for the Contention, provides facts or an 

expert opinion supporting the Contention’s allegation, or provides sufficient information to raise 

a genuine dispute with the Application.  Contention 12, therefore, is inadmissible under 10 

C.F.R. § 2.309(f)(1), (ii), (v) and (vi).   

M. Contention 13 (Adoption of Sierra Club Contentions).   

Contention 13 is inadmissible because Petitioners have not yet met the requirements to 

adopt another petitioner’s contentions.  Petitioners also ask for rights beyond what the NRC 

regulations allow when one petitioner seeks to adopt the contentions of another.   

Petitioners seek to adopt all the contentions of Sierra Club.  Contention 13 asserts an 

intent to offer “evidence and argument in support of the Sierra Club’s contentions,” and that 

Petitioners agree that “Sierra Club shall act as the primary representative with respect to its 

contentions.”  Pet. at 88.  This request fails to meet the requirements that 10 CFR § 2.309(f)(3) 

imposes on a petitioner who wants to adopt another’s contentions. 

Before considering compliance with 10 CFR § 2.309(f)(3), NRC case law imposes 

additional requirements for adopting another petitioner’s contentions that the Petitioners have not 

met.  Specifically, for Petitioners to adopt Sierra Club’s contentions, they must first demonstrate 

they have standing and submit their own admissible contention.  A petitioner who has not 

submitted an admissible contention will not be allowed to adopt the contentions of other 

petitioners.  See Entergy Nuclear Ops, Inc. (Indian Point, Units 2 and 3), LBP-08-13, 68 N.R.C. 

43, 45 (2008).  Moreover, Petitioners claim, Petition at 88, that two petitioners may mutually 

adopt one another’s contentions citing Consol. Edison Co. (Indian Point, Units 1 and 2), CLI-01-

19, 54 N.R.C. 109, 131-133 (2001).  Petitioners fail to mention the Commission’s “cautionary 

note,” in this decision:   
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We add a cautionary note. Although we are provisionally permitting incorporation 
of issues by reference here, where each Petitioner has shown substantial effort in 
preparing its own issues, we do not give carte blanche approval of the practice [of 
adopting another petitioner’s contentions] for all contexts….[Specifically,] …we 
would not accept incorporation by reference of another petitioner's issues in an 
instance where the petitioner has not independently established compliance with 
our requirements for admission as a party in its own pleadings by submitting at 
least one admissible issue of its own.   

See Indian Point, CLI-01-19, 54 N.R.C. 132-133.  Petitioners have not established that they are 

admissible parties on the strength of their own pleadings and therefore may not adopt the 

contentions of Sierra Club. 

 In addition, Contention 13 seeks rights which go beyond the authority of 10 C.F.R. 

§ 2.309(f)(3), in that it states that Sierra Club would be the “primary representative” with respect 

to Sierra Club’s contentions.  This language at least suggests that Petitioners may envision their 

role as a “secondary” representative as to those issues, a suggestion that seems to be supported 

by the request that “[t]he parties” (presumably referring to both Sierra Club and Petitioners) 

request the right to argue and present evidence on “each others’ contentions.”  Petition at 88-89 

(emphasis added).  The applicable NRC regulation, however, clearly states that for these adopted 

contentions, the sponsoring petitioner “shall act as the representative” or shall jointly designate 

“a representative who shall have the authority to act for the requestors/petitioners with respect to 

that contention.”  10 C.F.R. § 2.309(f)(3).  In other words, there is “a representative” for each 

contention, not multiple representatives. 
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VI. CONCLUSION 

For the foregoing reasons, Petitioners have failed to demonstrate their standing and have 

failed to proffer an admissible contention.  The Commission should therefore reject Petitioners’ 

request for a hearing.   

 
 
 
 
Erin E. Connolly  
Corporate Counsel  
Holtec International  
Krishna P. Singh Technology Campus  
1 Holtec Boulevard  
Camden, NJ 08104  
Telephone: (856) 797-0900 x 3712  
e-mail: e.connolly@holtec.com  
 
 
 
 
October 9, 2018 

Respectfully submitted, 
 
/signed electronically by Anne R. Leidich/ 
Jay E. Silberg  
Michael G. Lepre 
Timothy J.V. Walsh  
Anne R. Leidich  
PILLSBURY WINTHROP SHAW PITTMAN LLP  
1200 Seventeenth Street, NW  
Washington, DC 20036  
Telephone: 202-663-8063  
Facsimile: 202-663-8007  
jay.silberg@pillsburylaw.com  
michael.lepre@pillsburylaw.com 
timothy.walsh@pillsburylaw.com  
anne.leidich@pillsburylaw.com  
 
Counsel for HOLTEC INTERNATIONAL  
 

mailto:e.connolly@holtec.com


 

 92 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
Before the Commission  

 
In the Matter of ) 
 ) Docket No. 72-1051 
Holtec International )    
 )  
HI-STORE Consolidated Interim Storage )  
Facility ) 

 

CERTIFICATE OF SERVICE 
 

I hereby certify that copies of the foregoing Holtec International’s Answer Opposing the 

Don’t Waste Michigan, Citizens’ Environmental Coalition, Citizens for Alternatives to Chemical 

Contamination, Nuclear Energy Information Service, Public Citizen, Inc., San Luis Obispo 

Mothers for Peace, and Nuclear Issues Study Group Petition to Intervene and Request for an 

Adjudicatory Hearing on Holtec International’s HI-STORE Consolidated Interim Storage 

Facility Application has been served through the E-Filing system on the participants in the 

above-captioned proceeding this 9th day of October, 2018.  

 
/signed electronically by Anne R. Leidich/  
Anne R. Leidich 

 


	I. Introduction
	A. Procedural Background

	II. Applicable Legal Standards
	A. Standing Requirements
	B. Contention Admissibility Standards
	C. NEPA Standards

	III. Petitioners Have No Standing
	IV. Petitioners’ Objection Is Without Merit
	V. None of the Submitted Contentions is Admissible
	A. Contention 1 (Improper Cultural Resources Redaction).
	B. Contention 2 (Insufficient Assurances of Financing).
	C. Contention 3 (Low-Level Radioactive Waste).
	D. Contention 4 (Continued Storage Rule).
	E. Contention 5 (Fracking and Mineral Rights).
	1. Petitioners’ arguments regarding “misleading or suspect conclusions” in the Application fail to raise a genuine dispute with the Application on a material issue of law or fact.
	2. Petitioners’ arguments related to corrosion from brine lack sufficient factual and expert support while also failing to raise a genuine dispute with the Application.
	3. Petitioners’ arguments related to seismicity from fracking and drilling lack sufficient factual and expert support while also failing to raise a genuine dispute with the Application.

	F. Contention 6 (Cumulative Impacts of a Reprocessing Facility)
	G. Contention 7 (Start Clean/Stay Clean).
	H. Contention 8 (Omission of Table 4.9.1).
	I. Contention 9 (Transportation Routes).
	J. Contention 10 (De Facto Permanent Repository).
	K. Contention 11 (Transportation and Storage Security Risks).
	L. Contention 12 (Subsurface Geologic Conditions).
	1. Contention 12 lacks a basis and fails to raise a genuine dispute with the Application on a material issue of fact and law.
	2. The Schafersman Report Does Not Provide Support for Contention 12.
	a. The Report fails to reference or challenge the adequacy of the ER or the SAR.
	b. The Report fails to identify how the Application’s discussion of and evaluation of geological impacts is inadequate.


	M. Contention 13 (Adoption of Sierra Club Contentions).

	VI. Conclusion

