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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
Before the Commission 

 
In the Matter of ) 
 ) Docket No. 72-1051 
Holtec International )  
 ) 
HI-STORE Consolidated Interim Storage ) 
Facility ) 

 

Holtec International’s Answer Opposing  
Sierra Club’s Petition to Intervene and Request for Adjudicatory Hearing on  

Holtec International’s HI-STORE Consolidated Interim Storage Facility Application 
 

I. INTRODUCTION 

Pursuant to 10 C.F.R. § 2.309(i)(1), Holtec International (“Holtec”) hereby answers and 

opposes the Petition to Intervene and Request for Adjudicatory Hearing (“Petition” or “Pet.”) 

filed by Sierra Club (“Petitioner”) on September 14, 2018 in the Consolidated Interim Storage 

Facility (“CISF”) license proceeding.  Petitioner seeks to intervene in this proceeding and 

requests that the Nuclear Regulatory Commission (“Commission” or “NRC”) conduct a hearing 

regarding Holtec’s application for a CISF license.  The Petition should be denied because 

Petitioner lacks standing and has failed to propose an admissible contention. 

Sierra Club has failed to demonstrate standing in this proceeding because it has failed in 

its burden to demonstrate that any one of its members has suffered or will suffer a distinct and 

palpable injury that constitutes injury-in-fact as a result of the licensing of the CISF, or to show 

that any one of its members is entitled to any proximity presumption in this proceeding. 

The Commission’s regulations and case law clearly set forth the requirements that a 

petitioner must satisfy in order to propose an admissible contention.  As this Answer describes 

more fully below, the Commission’s pleading standards are designed to raise the threshold for 
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the admission of contentions.  The purpose of these intentionally strict admissibility 

requirements is to ensure that hearings focus on concrete issues that are relevant to the 

proceeding and supported by some factual and legal foundation.  None of Petitioner’s 

contentions reaches the required threshold, falling short of any number of the applicable pleading 

standards.  Accordingly, the Commission should reject all of Petitioner’s contentions and deny 

their Petition. 

A. Procedural Background  

Holtec submitted an application to the NRC for a Consolidated Interim Storage Facility 

(“CISF”) for Spent Nuclear Fuel on March 31, 2017.1  The Application and this proceeding are 

governed by 10 C.F.R. Part 72.  In particular, Subpart C of the Part 72 rules sets out the 

procedures and requirements applicable to the issuance and conditions of such a license. 

The NRC Staff conducted a sufficiency review and found the Application acceptable for 

docketing.  On July 16, 2018, the NRC published its Notice of Hearing and Opportunity to 

Petition for Leave to Intervene and Order Imposing Procedures for Access to Sensitive 

Unclassified Non-Safeguards Information and Safeguards Information for Contention 

                                                 
1  The Holtec International HI-STORE CISF License Application (“Application”) is available at ADAMS 

Accession No. ML17115A431.  Non-proprietary versions of four reports that were submitted with the original 
Application, including those relating to decommissioning funding, were provided in a Feb. 23, 2018 submittal 
(ADAMS Accession ML18058A617) identified in the NRC’s Notice of Opportunity for Hearing (see 83 Fed. 
Reg. at 32,922).  As reflected in the Notice of Opportunity for Hearing (id.), Holtec has also submitted 
supplemental information in response to several NRC Staff requests, which have included updates to the 
Licensing Report on the HI-STORM CIS Facility (hereinafter referred to as the Safety Analysis Report and cited 
as the “SAR”) and the Environmental Report on the HI-STORM CIS Facility (cited hereinafter as the “ER”).  
Revision 1 of the ER (Dec. 2017) (ADAMS Accession No. ML18023A904) incorporated the responses to the 
NRC requests for supplemental information, and Revision 2 of the ER (June 2018) (ADAMS Accession No. 
ML18255A266) added Appendices F and G.  Because ER Revision 2 was only released in ADAMS on 
September 20, 2018, the citations to the ER in this Answer refer to Revision 1 (though the content and page 
numbers appear nearly identical).  The current version of the SAR is Revision 0C (May 2018) available at 
ADAMS Accession No. ML18254A413. 
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Preparation on a license to construct and operate the CISF in Lea County, New Mexico.2  

Petitioner filed its Petition on September 14, 2018. 

To be admitted as a party to this proceeding, Petitioner must demonstrate standing and 

submit at least one admissible contention.3  Holtec objects to Petitioner’s standing in this 

proceeding; additionally, Petitioner has not submitted any admissible contentions.  Therefore, the 

Petition must be denied. 

II. APPLICABLE LEGAL STANDARDS 

A. Standing Requirements 

The Atomic Energy Act (“AEA”) allows individuals “whose interest may be affected by 

the proceeding” to intervene in NRC licensing proceedings.4  The Commission has long applied 

judicial concepts of standing to determine whether a petitioner’s interest provides a sufficient 

basis for intervention.5  “Essential to establishing standing are findings of (1) injury, (2) 

causation, and (3) redressability.”6  In other words, a petitioner must establish that (1) it has 

suffered or will suffer a distinct and palpable injury that constitutes injury-in-fact within the 

zones of interests arguably protected by the governing statutes (e.g., AEA and the National 

Environmental Policy Act of 1969 (“NEPA”)); (2) the injury is fairly traceable to the challenged 

action; and (3) the injury is likely to be redressed by a favorable decision.7  Both the 

                                                 
2  83 Fed. Reg. 32,919 (July 16, 2018).   
3  See 10 C.F.R. § 2.309(a).   
4  42 U.S.C. § 2239(a).   
5  Private Fuel Storage, L.L.C. (“PFS”) (Independent Spent Fuel Storage Installation), CLI-98-13, 48 N.R.C. 26, 30 

(1998). 
6  EnergySolutions, LLC (Radioactive Waste Import/Export Licenses), CLI-11-3, 73 N.R.C. 613, 621 (2011).  
7  PFS, LBP-98-7, 47 N.R.C. 142, 168 (1998) (citing Yankee Atomic Electric Co. (Yankee Nuclear Power Station), 

CLI-96-1, 43 N.R.C. 1, 6 (1996); see also Northern States Power Co. (Prairie Island Nuclear Generating Plant 
Independent Spent Fuel Storage Installation), LBP-12-24, 76 N.R.C. 503, 507-508 (2012) (citing 
EnergySolutions, CLI-11-3, 73 N.R.C. 613, 621 (2011)). 
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Commission's Hearing Notice for this proceeding and its Rules of Practice require a petitioner to 

set forth: (1) the nature of its right under the AEA to be made a party to the proceeding; (2) the 

nature and extent of its property, financial, or other interest in the proceeding; and (3) the 

possible effect of any decision or order that may be issued in the proceeding on its interest.8  

To demonstrate a distinct and palpable injury-in-fact sufficient to establish standing, the 

petitioner must demonstrate that the injury-in-fact is both “(a) concrete and particularized and (b) 

‘actual or imminent,’ not ‘conjectural’ or ‘hypothetical.”’9  Where there is no current injury and 

a party relies wholly on the threat of future injury, the fact that one can imagine circumstances 

where a party could be affected is not enough.  The petitioner must demonstrate that “the injury 

is certainly impending.”10  In the NRC licensing context, “unsupported general references to 

radiological consequences are insufficient to establish a basis for injury” to establish standing.11  

The alleged injury, which may be either actual or threatened, must be both concrete and 

particularized, not “conjectural” or “hypothetical,” and standing will be denied “when the threat 

of injury is too speculative.”12     

Under NRC case law, a petitioner may in some cases be presumed to have fulfilled the 

judicial standards for standing based on his or her geographic proximity to a facility or a source 

of radiation.  For example, the NRC has held that the proximity presumption is sufficient to 

                                                 
8  License Application; Opportunity to Request a Hearing and to Petition for Leave to Intervene; Order; Holtec 

International’s HI–STORE Consolidated Interim Storage Facility for Interim Storage of Spent Nuclear Fuel, 83 
Fed. Reg. 32,919, 32,920 (July 16, 2018); 10 CFR § 2.309(d)(1). 

9  Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992); Sequoyah Fuels Corp. (Gore, Oklahoma Site), CLI-94-
12, 40 N.R.C. 64, 72 (1994). 

10  Northwest Airlines Inc. v. FAA, 795 F.2d 195, 201 (D.C. Cir. 1986) (emphasis in original) (citing Babbitt v. 
United Farm Workers Nat'l Union, 442 U.S. 289, 298 (1979)). 

11  Sacramento Mun. Util. Dist. (Rancho Seco Nuclear Generating Station), LBP-92-23, 36 N.R.C. 120, 130 (1992). 
12  Sequoyah Fuels Corp. & Gen. Atomics (Gore, Oklahoma Site), CLI-94-12, 40 N.R.C. 64, 72 (1994).  
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confer standing on an individual or group in proceedings under 10 C.F.R. Part 50 for reactor 

construction permits, operating license, or significant license amendments.13   

But the Commission has “required far closer proximity in other [(i.e., non-reactor)] 

licensing proceedings” and “determine[s] on a case-by-case basis whether the proximity 

presumption should apply, considering the obvious potential for offsite radiological 

consequences, or lack thereof, from the application at issue, and specifically taking into account 

the nature of the proposed action and the significance of the radioactive source.”14  In other 

words, the smaller the risk of offsite consequences, the closer one must reside to be realistically 

threatened by radiological consequences.  The potential radiological risks for the CISF are 

considerably smaller than other licensing actions “because an ISFSI is essentially a passive 

structure rather than an operating facility, and there therefore is less chance of widespread 

radioactive release.”15   

Further, close proximity to potential radioactive waste transportation routes alone is 

insufficient to establish standing.16  Nor is it enough to assert that additional spent nuclear fuel 

                                                 
13  Florida Power and Light Co. (St. Lucie Power Plant, Units 1 and 2), CLI-89-21, 30 N.R.C. 325, 329 (1989). 
14  Consumers Energy Co. (Big Rock Point ISFSI), CLI-07-19, 65 N.R.C. 423, 426 (2007) (quotation omitted); see 

also Georgia Inst. of Tech. (Georgia Tech Research Reactor, Atlanta, Georgia), CLI-95-12, 42 N.R.C. 111, 116-
17 (1995) (Whether and at what distance a petitioner can be presumed to be affected must be judged on a case-by-
case basis, taking into account the nature of the proposed action and the significance of the radioactive source”). 

15  Big Rock Point ISFSI, CLI-07-19, 65 N.R.C. at 424.   
16  U.S. Department of Energy (Plutonium Export License), CLI-04-17, 59 N.R.C. 357, 364 n.11 (2004) (“[M]ere 

geographical proximity to potential transportation routes is insufficient to confer standing; instead, . . . Petitioners 
must demonstrate a causal connection between the licensing action and the injury alleged”), quoting Pacific Gas 
and Electric Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage Installation), LBP-02-23, 56 
N.R.C. 413, 433-34 (2002), aff’d, CLI-03-1, 57 N.R.C. 1 (2003).  Northern States Power Co. (Pathfinder Atomic 
Plant), LBP-90-3, 31 N.R.C. 40, 43-44 (1990) (standing denied to petitioner who resided 1 mile from likely 
transportation route and merely claimed that an accident along that route would cause an increased radiological 
dose); accord Exxon Nuclear Co., Inc. (Nuclear Fuel Recovery and Recycling Center), LBP-77-59, 6 N.R.C. 518, 
520 (1977) (assertion of injury because spent fuel would travel on railway track very near property was 
insufficient to establish standing). 
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will be transported by rail or road, or that an accident may occur along a transportation route near 

which the petitioner resides.  This is because 

Nuclear waste safely and regularly moves via truck and rail throughout the nation 
under regulations of the NRC and Department of Transportation (49 C.F.R. Parts 
100–179). The mere fact that additional radioactive waste will be transported if 
decommissioning is authorized does not ipso facto establish that there is a 
reasonable opportunity for an accident to occur at [any location], or for the 
radioactive materials to escape because of accident or the nature of the substance 
being transported.17 

Consequently, standing will be denied where petitioners’  

allegations of possible physical and/or economic injury are entirely speculative in 
nature, being predicated on the tenuous assumptions that the spent fuel will be 
shipped by the named carrier and that an accident might occur in the area 
proximate either to her residence or to her rental property.18 

Indeed, standing will be denied even where petitioner resides within one block of the route over 

which radioactive materials will be transported and claims that “any accident of or spill from a 

truck carrying this material that occurred near [petitioner’s] home or workplace could result in 

some impact, even if minor.”19  “Mere potential exposure to minute doses of radiation within 

regulatory limits does not constitute a ‘distinct and palpable’ injury on which standing can be 

founded.”20 

Where an organization asserts a right to represent the interests of its members, judicial 

concepts of standing require that the petitioner show that (1) its members would otherwise have 

                                                 
17  Pathfinder, LBP-90-3, 31 N.R.C. at 43.  
18  Exxon Nuclear Co., LBP-77-59, 6 N.R.C. at 520.   
19  Int’l Uranium (USA) Corporation (Source Material License Amendment), LBP-01-08, 53 N.R.C. 204, 219, aff’d 

CLI-01-18, 54 N.R.C. 27, 31-32 (2001) (“the potential radiological consequences to [Petitioner] from the 
transportation of the [radioactive] material, even in the case of an accident on the highway, are negligible”; 
“Presiding Officers in the past have declined to find that the mere increase in the traffic of low-level radioactive 
material on a highway near the petitioner's residence, without more, constitutes an injury traceable to a license 
amendment that primarily affects a site hundreds of miles away”). 

20  EnergySolutions, CLI-11-3, 73 N.R.C. at 623 (denying petitioner’s standing claim for failing to show there would 
be any impact from the transport of radioactive materials to be imported) (quotation omitted). 
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standing to sue in their own right; (2) the interests that the organization seeks to protect are 

germane to its purpose; and (3) neither the claim asserted nor the relief requested requires an 

individual member to participate in the organization’s lawsuit.21 

B. Contention Admissibility Standards 

All contentions, including those based on NRC environmental review documents, must 

meet the admissibility standards that apply to all contentions under 10 C.F.R. § 2.309(f)(1).  

Specifically, contentions must:     

(i) Provide a specific statement of the issue of law or fact to be raised or 
controverted;  

(ii) Provide a brief explanation of the basis for the contention; 

(iii) Demonstrate that the issue raised in the contention is within the scope of the 
proceeding; 

(iv) Demonstrate that the issue raised in the contention is material to the findings 
the NRC must make to support the action that is involved in the proceeding; 

(v) Provide a concise statement of the alleged facts or expert opinions which 
support the requestor’s/petitioner’s position on the issue and on which the 
petitioner intends to rely at hearing, together with references to the specific 
sources and documents on which the requestor/petitioner intends to rely to 
support its position on the issue; 

(vi) In a proceeding other than one under 10 CFR 52.103, provide sufficient 
information to show that a genuine dispute exists with the applicant/licensee on a 
material issue of law or fact. This information must include references to specific 
portions of the application (including the applicant’s environmental report and 
safety report) that the petitioner disputes and the supporting reasons for each 
dispute, or, if the petitioner believes that the application fails to contain 
information on a relevant matter as required by law, the identification of each 
failure and the supporting reasons for the petitioner’s belief.22 

                                                 
21  PFS, CLI-98-13, 48 N.R.C. at 30-31.   
22 10 C.F.R. § 2.309(f)(1)(i)-(vi). 
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These standards are enforced rigorously.  “If any one . . . is not met, a contention must be 

rejected.”23  A licensing board is not to overlook a deficiency in a contention or assume the 

existence of missing information.24  Under these standards, a petitioner “is obligated to provide 

the [technical] analyses and expert opinion showing why its bases support its contention.”25  

Where a petitioner has failed to do so, “the [Licensing] Board may not make factual inferences 

on [the] petitioner’s behalf.”26   

Further, admissible contentions “must explain, with specificity, particular safety or legal 

reasons requiring rejection of the contested [application].”27  In particular, this explanation must 

demonstrate that the contention is “material” to the NRC’s findings and that a genuine dispute on 

a material issue of law or fact exists.28  The Commission has defined a “material” issue as 

meaning one where “resolution of the dispute would make a difference in the outcome of the 

licensing proceeding.”29   

                                                 
23  Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units 1, 2, and 3), CLI-91-12, 34 N.R.C. 

149, 155 (1991) (citation omitted); USEC, Inc. (American Centrifuge Plant), CLI-06-9, 63 N.R.C. 433, 437 
(2006) (“These requirements are deliberately strict, and we will reject any contention that does not satisfy the 
requirements.” (footnotes omitted)).   

24  See, e.g., Palo Verde, CLI-91-12, 34 N.R.C. at 155; AmerGen Energy Co., LLC (Oyster Creek Nuclear 
Generating Station), CLI-09-7, 69 N.R.C. 235, 260 (2009) (noting that the contention admissibility rules “require 
the petitioner (not the board) to supply all of the required elements for a valid intervention petition” (emphasis 
added) (footnote omitted)). 

25  Georgia Inst. of Tech. (Georgia Tech Research Reactor, Atlanta, Georgia), LBP-95-6, 41 N.R.C. 281, 305, 
vacated in part and remanded on other grounds, CLI-95-10, 42 N.R.C. 1, aff’d in part, CLI-95-12, 42 N.R.C. 111 
(1995).   

26  Id. (citing Palo Verde, CLI-91-12, 34 N.R.C. 149).  See also Private Fuel Storage, L.L.C. (Independent Spent 
Fuel Storage Installation), LBP-98-7, 47 N.R.C. 142, 180 (1998) (explaining that a “bald assertion that a matter 
ought to be considered or that a factual dispute exists . . . is not sufficient;” rather, “a petitioner must provide 
documents or other factual information or expert opinion” “to show why the proffered bases support [a] 
contention” (citations omitted)). 

27  Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24, 54 N.R.C. 
349, 359-60 (2001).   

28  10 C.F.R. § 2.309(f)(1)(iv), (vi).   
29  Final Rule, Rules of Practice for Domestic Licensing Proceedings—Procedural Changes in the Hearing Process, 

54 Fed. Reg. 33,168, 33,172 (Aug. 11, 1989) (emphasis added). 
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As the Commission has observed, this threshold requirement is consistent with judicial 

decisions, such as Connecticut Bankers Association v. Board of Governors, 627 F.2d 245 (D.C. 

Cir. 1980), which held that: 

[A] protestant does not become entitled to an evidentiary hearing merely on 
request, or on a bald or conclusory allegation that . . . a dispute exists.  The 
protestant must make a minimal showing that material facts are in dispute, 
thereby demonstrating that “an ‘inquiry in depth’ is appropriate.”30 

A contention, therefore, is not to be admitted “where an intervenor has no facts to support 

its position and where the intervenor contemplates using discovery or cross-examination as a 

fishing expedition which might produce relevant supporting facts.”31  As the Commission has 

emphasized, the contention rules bar contentions where petitioners have what amounts only to 

generalized suspicions, hoping to substantiate them later, or simply a desire for more time and 

more information in order to identify a genuine material dispute for litigation.32  Therefore, 

under the Rules of Practice, a statement “that simply alleges that some matter ought to be 

considered” does not provide a sufficient basis for a contention.33  Similarly, a “mere reference 

to documents does not provide an adequate basis for a contention.”34   

                                                 
30  627 F.2d at 251 (citation omitted); see also Baltimore Gas & Electric Co. (Calvert Cliffs Nuclear Power Plant, 

Units 1 and 2), CLI-98-14, 48 N.R.C. 39, 41, motion to vacate denied, CLI-98-15, 48 N.R.C. 45, 56 (1998) (“It is 
the responsibility of the Petitioner to provide the necessary information to satisfy the basis requirement for the 
admission of its contentions.”).   

31  54 Fed. Reg. at 33,171.  See also Duke Power Co., et al. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 
16 N.R.C. 460, 468 (1982), vacated in part on other grounds, CLI-83-19, 17 N.R.C. 1041 (1983) (“[A]n 
intervention petitioner has an ironclad obligation to examine the publicly available documentary material 
pertaining to the facility in question with sufficient care to enable [the petitioner] to uncover any information that 
could serve as the foundation for a specific contention.  Stated otherwise, neither Section 189a of the [Atomic 
Energy] Act nor Section 2.714 [now 2.309] of the Rules of Practice permits the filing of a vague, unparticularized 
contention, followed by an endeavor to flesh it out through discovery against the applicant or staff.”).  

32  Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2, Catawaba Nuclear Station, Units 1 and 2), CLI-03-
17, 58 N.R.C. 419, 424 (2003). 

33  Sacramento Mun. Util. Dist. (Rancho Seco Nuclear Generating Station), LBP-93-23, 38 N.R.C. 200, 246 (1993), 
review declined, CLI-94-2, 39 N.R.C. 91 (1994).   

34  Calvert Cliffs, CLI-98-25, 48 N.R.C. at 348 (citation omitted).   
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Rather, NRC’s pleading standards require a petitioner to read the pertinent portions of the 

license application, including the SAR and the ER, state the applicant’s position and the 

petitioner’s opposing view, and explain why it has a disagreement with the applicant.35  If the 

petitioner does not believe these materials address a relevant issue, the petitioner is “to explain 

why the application is deficient.”36  A contention that does not directly controvert a position 

taken by the applicant in the license application is subject to dismissal.37  Furthermore, “an 

allegation that some aspect of a license application is ‘inadequate’ or ‘unacceptable’ does not 

give rise to a genuine dispute unless it is supported by facts and a reasoned statement of why the 

application is unacceptable in some material respect.”38   

C. NEPA Standards 

The National Environmental Policy Act (“NEPA”) requires agencies, including the NRC, 

to take a “hard look” at the environmental impacts of a proposed action and alternatives to that 

action.39  This “hard look,” however, is subject to a “rule of reason” such that the consideration 

of environmental impacts must address only those impacts “that are reasonably foreseeable or 

have some likelihood of occurring.”40  The agency has broad discretion over the thoroughness of 

the analysis, and may decline to examine issues the agency in good faith considers “remote and 

                                                 
35  54 Fed. Reg. at 33,170-71; Millstone, CLI-01-24, 54 N.R.C. at 358.   
36  54 Fed. Reg. at 33,170.  See also Palo Verde, CLI-91-12, 34 N.R.C. at 156.   
37  See Texas Util. Elec. Co. (Comanche Peak Steam Electric Station, Unit 2), LBP-92-37, 36 N.R.C. 370, 384 

(1992), vacated as moot and appeal dismissed, CLI-93-10, 37 N.R.C. 192, stay denied, CLI-93-11, 37 N.R.C. 251 
(1993).   

38  Entergy Nuclear Generation Co. (Pilgrim Nuclear Power Station), LBP-06-23, 64 N.R.C. 257, 358 (2005) (citing 
Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-90-16, 31 N.R.C. 509, 
521 & n.12 (1990)). 

39  Southern Nuclear Operating Co. (Early Site Permit for Vogtle ESP Site), LBP-09-7, 69 N.R.C. 613, 719 (2009).   
40  Id.   
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speculative” or “inconsequentially small.”41  Furthermore, NEPA does not call for a “worst-

case” inquiry because it “creates a distorted picture of a project’s impacts and wastes agency 

resources.”42   

The Commission has found that NEPA serves a dual purpose: to ensure that “officials 

fully take into account the environmental consequences of a federal action before reaching major 

decisions, and to inform the public, Congress, and other agencies of those consequences.”43  

NEPA does not mandate particular results, but prescribes the necessary process.44   

Moreover, “an [EIS] is not intended to be ‘a research document.’”45  “NEPA does not 

call for ‘examination of every conceivable aspect of federally licensed projects.’”46  Although 

“there ‘will always be more data that could be gathered,’ agencies ‘must have some discretion to 

draw the line and move forward with decisionmaking.’”47  Accordingly, NEPA does not demand 

virtually infinite study and resources.48  Therefore, it is insufficient for a petitioner to claim that 

more study or data should be included in the environmental analysis.  If there are alleged errors 

                                                 
41  Id.; see also Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-919, 30 

N.R.C. 29, 44 (1989) (citing Limerick Ecology Action, Inc. v. NRC, 869 F.2d 719, 739 (3d Cir. 1989)).   
42  Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-02-25, 56 N.R.C. 340, 352 

(2002) (citing Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 354-55 (1989)); Pacific Gas & 
Electric Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage Installation), CLI-03-1, 57 N.R.C. 1, 7 
(2003). 

43  Private Fuel Storage, L.L.C., CLI-02-25, 56 N.R.C. at 348.   
44  Robertson, 490 U.S. at 350. 
45  Entergy Nuclear Generation Co. et al. (Pilgrim Nuclear Power Station), CLI-10-22, 72 N.R.C. 202, 208 (2010) 

(citation omitted).   
46  Private Fuel Storage, CLI-02-25, 56 N.R.C. at 349 (quoting Louisiana Energy Services L.P. (Claiborne 

Enrichment Center), CLI-98-3, 47 N.R.C. 77, 102-03 (1998)).   
47  Entergy Nuclear Generation Co. et al. (Pilgrim Nuclear Power Station), CLI-10-11, 71 N.R.C. 287, 315 (2010) 

(footnote omitted).   
48  Id. at 315.   
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or omissions in the environmental analysis, “in an NRC adjudication it is the Intervenors’ burden 

to show their significance and materiality.”49   

At bottom, NEPA “does not require [a] crystal ball inquiry.”50  Nor does it call for 

certainty or precision.  When faced with uncertainty, NEPA requires “reasonable forecasting.”51  

An agency is obligated to “examine the relevant data and articulate a satisfactory explanation for 

its action including a rational connection between the facts found and the choices made.”52   

III. PETITIONER HAS NO STANDING  

Sierra Club has failed in its burden to demonstrate that its members are entitled to any 

proximity presumption in this proceeding.  Nor have Sierra Club’s members shown that they 

have suffered or will suffer a distinct and palpable injury that constitutes injury-in-fact as a result 

of the licensing of the CISF.  For these reasons, Sierra Club has failed to demonstrate standing in 

this proceeding.   

Sierra Club states that its members “live or have property interests in Eddy County and 

Lea County, New Mexico, or adjacent to a railroad that will be the primary route for the 

radioactive waste coming into New Mexico.”53  The Sierra Club alleges that because its 

members live or have financial interests in these areas, Sierra Club has standing because its 

members are entitled to rely on the Commission’s proximity presumption.  More specifically: 

• Sierra Club member Danny Berry states that he lives and owns a ranch in Eunice, 
New Mexico, within 10 miles of the CISF; and his health or his livestock could be 

                                                 
49  Exelon Generating Co. (Early Site Permit for Clinton ESP Site), CLI-05-29, 62 N.R.C. 801, 811 (2005). 
50  Natural Res. Def. Council v. Morton, 458 F.2d 827, 837 (D.C. Cir. 1972) (internal quotations omitted).   
51  Scientists’ Inst. For Pub. Info., Inc. v. AEC, 481 F.2d 1079, 1092 (D.C. Cir. 1973).   
52  Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (internal 

quotation marks omitted). 
53  Pet. at 6. 
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impacted by an accident if winds carried contamination from the CISF to his 
home or ranch;54 

• Sierra Club members Danielle Dyer, Deanna Dyer, and Gordon Dyer each state 
that they live, work, and own a business in Hobbs, New Mexico, within 34 miles 
of the CISF; the value of their home and business will be adversely affected by 
the CISF because “neither . . . will be worth anything if they are poisonously or 
radioactively contaminated”; “winds [could] carry contamination towards [their] 
home” impacting their health; and their health is endangered by the cumulative 
effects of radiation exposures from passing trains;55 

• Sierra Club member Martha Singleterry states that she lives in Carlsbad, New 
Mexico, within 34 miles of the CISF; and she could be impacted by a leak or 
accident because winds could carry contamination towards her home;56 

• Sierra Club members Ed Hughs and Patty Hughs state that they own and operate a 
cattle ranch in Quay County, New Mexico; their ranch is bordered on its southern 
border by the Union Pacific Railroad which “is a very likely prospect” for 
delivering radioactive waste to the CISF; and a transportation accident near their 
property would render it “irreparably contaminated”;57 and 

• Sierra Club member Jimi Gadzia states that she lives within half a mile of the rail 
line in Roswell, New Mexico, which “will surely” be used to transport radioactive 
waste to the CISF; has a financial interest in oil and gas rights in areas adjacent to 
or within 10 miles of the CISF; a radioactive leak from the CISF site or en route 
on the railroad would seriously “impair,” “disrupt,” or “shut down” the oil and 
gas operations in the area and adversely affect her financial interests; the added 
truck and rail activity from Holtec’s operations “could significantly hinder access 
to critical transportation needs of the oil and gas industry”; and because of the 
proximity of her residence to the Roswell rail line she is “seriously concerned” 
about an accident en route to the CISF.58 

Rather than allege that any of its members would suffer an injury-in-fact, Sierra Club 

relies on the Commission’s proximity presumption, arguing that its members have standing 

because they live or have property interests between 10 and 34 miles from the CISF or live or 

                                                 
54  Decl. of Danny Berry at PDF page 1 (Sept. 13, 2018).  
55  Decl. of Danielle M. Dyer at PDF pages 3-4 (Sept. 13, 2018); Decl. of Deanna M. Dyer at PDF pages 6-7 (Sept. 

13, 2018); Decl. of Gordon W. Dyer at PDF pages 9-10 (Sept. 13, 2018). 
56  Decl. of Martha A. Singleterry at PDF page 12 (Sept. 10, 2018). 
57  Decl. of Ed and Patty Hughs at PDF page 14 (Aug. 28, 2018).  
58  Decl. of Jimi Gadzia at PDF page 16 (Aug. 28, 2018). 
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own property adjacent to a potential transportation route.59  Because Sierra Club’s claim of 

standing is based entirely on its members’ geographic proximity, it is Sierra Club’s burden to 

either show an “obvious potential for radiological harm at a particular distance frequented by a 

[Sierra Club member] . . . [or] show a specific and plausible means of how the challenged action 

may harm [a Sierra Club member].”60  Sierra Club has fallen entirely short of this standard and 

thus its claim for standing must be rejected.  

Sierra Club’s members are not entitled to any proximity presumption to confer standing 

based on an obvious potential for harm.  In non-reactor proceedings, the Commission requires 

“far closer proximity” than the 50-mile radius applicable to commercial reactors.61  Further, the 

potential radiological risks for the CISF are considerably smaller than many other non-reactor 

licensing actions “because an ISFSI is essentially a passive structure rather than an operating 

facility, and there therefore is less chance of widespread radioactive release.”62  Sierra Club has 

not attempted to show how there is any potential for harm at 10 to 34 miles from the CISF nor 

specified how such harm could plausibly occur.  Regarding the members’ declarations, Sierra 

Club’s members provide only conclusory statements of potential offsite consequences and vague 

speculations about how an accident could happen (e.g., earthquakes, terrorist attack, etc.).63  

Nowhere do they provide any specific or plausible explanation of how radionuclides or radiation 

                                                 
59  Pet. at 6. 
60  USEC, Inc. (American Centrifuge Plant), CLI-05-11, 61 N.R.C. 309, 311-12 (2005) (quotation omitted, emphasis 

added). 
61  Big Rock Point ISFSI, CLI-07-19, 65 N.R.C. at 426. 
62  Id.   
63  See Plutonium Export License, CLI-04-17, 59 N.R.C. at 365 (“Petitioners fail to provide any evidence of a 

specific credible threat and do not go beyond mere speculations about an unsupported and undefined potential 
threat. The grant or denial of this export license is far removed from the generalized and hypothetical harm 
complained of by the Petitioners.”). 
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from inside sealed metal canisters emplaced below ground in steel and concrete storage vaults 

would reach them from the CISF “passive structure.” 

Sierra Club’s reliance on Shaw Areva MOX Services64 to support a large area for 

proximity-based standing is wholly misplaced.  Pet. at 4.  At issue in Shaw Areva was a facility 

designed to manufacture mixed oxide (“MOX”) fuel for commercial reactors using surplus 

weapons-derived plutonium.65  The Licensing Board noted that the petitioners’ concerns 

regarding a nuclear criticality were “not at all unfounded” and found the potential for offsite 

consequences from such an operation to be obvious.66   

Sierra Club has given no reason for the applicability of Shaw Areva, to which this 

proceeding bears no resemblance.  This is certainly not the case of a facility designed to actively 

manufacture MOX fuel from weapons-derived plutonium.  Nor is this the case of any other 

facility utilizing radiological material, such as an operating research test reactor67 or an operating 

irradiation facility,68 (notably, in these cases standing was found based on 1/2 mile and 3 miles, 

respectively, a considerably closer proximity than the 10 miles at issue here).  Sierra Club’s 

reference to Shaw Areva’s 50-mile radius should also be disregarded; the NRC Staff in that 

proceeding explained 50 miles was used in the EIS because it was the standard radius for DOE 

facilities, not because of the calculated potential dose.69 

                                                 
64  Shaw Areva MOX Services (Mixed Oxide Fuel Fabrication Facility), LPB-07-14, 66 N.R.C. 169 (2007). 
65  Mixed Oxide Fuel Fabrication Facility, LBP-07-14, 66 N.R.C. at 174. 
66  Mixed Oxide Fuel Fabrication Facility, LBP-07-14, 66 N.R.C. at 187-88. 
67  See Ga. Inst. Of Tech. (Georgia Tech Research Reactor, Atlanta, Georgia), CLI-95-12, 42 N.R.C. 111 (1995). 
68  See Armed Forces Radiobiology Research Institute (Cobalt-60 Storage Facility), ALAB-682, 16 N.R.C. 150 

(1982) and CFC Logistics, Inc., LBP-03-20, 58 N.R.C. 311 (2003). 
69  While Sierra Club is correct that NRC Staff’s analysis in Shaw Areva used a 50-mile radius to calculate potential 

population doses, NRC Staff explained that “a 50-mile radius is routinely used by DOE for all calculations for 
DOE facilities, regardless of whether any doses are projected at that distance . . . [and so] that practice does not 
warrant [the Licensing Board] drawing any specific standing presumption in any particular proceeding.”  Mixed 
Oxide Fuel Fabrication Facility, LBP-07-14, 66 N.R.C. at 190.  The Licensing Board agreed that the calculation 
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Sierra Club’s reliance on its members’ proximity to potential transportation routes is 

equally unavailing.  The Commission has repeatedly denied standing based solely on proximity 

to transportation routes,70 including denying standing to petitioners living and owning property 

“very near” rail tracks over which spent fuel would be shipped.71  The Commission found that 

claims predicated on the “tenuous assumptions” that spent fuel would be shipped over the nearby 

tracks and an accident might occur proximate to the property were too speculative to confer 

standing.72  Sierra Club’s members’ additional assertions that the rails and railbeds in the area 

are in poor shape and cannot handle cask shipments73 are entirely unsupported and do not make 

their claims any less speculative.  

While Sierra Club argues standing based solely on the proximity presumption, an 

examination of the members’ individual declarations shows that none of them have alleged 

sufficient facts to show an injury-in-fact either.  Generally, the members’ stated harms all come 

                                                 
could not in itself be used to establish the appropriate distance for the proximity presumption, but as the 
applicants and NRC Staff had not calculated projected doses at different distances, it would not require the 
petitioners provide such a showing.  Id.  Here, in contrast, Holtec has calculated the dose from exposure out to 
1000 meters, at which point the calculated doses are a small fraction of a millirem.  See SAR at 403 (Table 7.4.3).  
As the NRC Safety Evaluation Report for the HI-STORM UMAX Storage System states, “No significant 
effluents are produced during storage.”  Safety Evaluation Report, Docket No. 72-1040, HI-STORM UMAX 
Canister Storage System (April 2015) at 39 (Finding F9.4) (ADAMS Accession No. 15093A510) (hereinafter 
cited as “HI-STORM UMAX SER”). 

70  See, e.g., U.S. Department of Energy (Plutonium Export License), CLI-04-17, 59 N.R.C. 357 (2004) (denying 
standing based on proximity to shipment routes and the petitioners’ allegations of risk from terrorist attack); 
Pacific Gas and Elec. Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage Installation), LBP-02-23, 
56 N.R.C. 413, 434 (2002) (denying standing based on geographic proximity to proposed spent fuel 
transportation routes); Northern States Power Co. (Pathfinder Atomic Plant), LBP-90-3, 31 N.R.C. 40, 43 (1990) 
(denying standing even where the individual resided within one mile of a highway over which “there is a 
reasonable likelihood that the truck shipments of waste will move” because “the link between the injury claimed 
and the proposed licensing activity, remains absent”). 

71  Exxon Nuclear Co. (Nuclear Fuel Recovery and Recycling Center), LBP-77-59, 6 N.R.C. 518, 519-20 (1977) 
(assertion of injury because spent fuel would travel on railway tracks very near property insufficient to establish 
standing). 

72  Nuclear Fuel Recovery and Recycling Center, LBP-77-59, 6 N.R.C. at 520.  
73  See, e.g., Decl. of Ed and Patty Hughs at PDF page 14 (Aug. 28, 2018); Decl. of Jimi Gadzia at PDF page 16 

(Aug. 28, 2018). 
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down to the assertion that if an accident occurred at the site or during transport of casks to the 

site, they or their property would be harmed from the radiological release.74  The members fail to 

provide any detailed explanation of how or why a leak at the site would actually affect them or 

their property and so fail to show any injury is “certainly impending” from the CISF.  

Accordingly, the members’ declarations are insufficient to support a claim of standing based 

upon injury-in-fact. 

IV. NONE OF THE SUBMITTED CONTENTIONS IS ADMISSIBLE 

A. Contention 1 (NRC Authority to License HI-STORE CISF) 

Contention 1 asserts that the NRC lacks the authority under either the Atomic Energy Act 

(“AEA”) or the Nuclear Waste Policy Act (“NWPA”) to license the CISF.  Pet. at 10-11.  

According to Petitioner, the AEA has no provisions for the licensing of a CISF.  Id.  Contention 

1 also asserts that Holtec has said that DOE “must take title to” the spent fuel to be stored at the 

CISF, an action which (according to Petitioner) the NWPA does not authorize DOE to do.  Id.  

None of these assertions has any basis and the contention should be rejected. 

1. Contrary to the Contention, the Application Is Based on the 
Assumption that Either DOE Or the Nuclear Plant Owner will Take 
Title to the Spent Fuel 

The Petitioner asserts that the CISF Application “assumes that the Department of Energy 

(‘DOE’) will take ownership of the spent fuel to be stored at the Holtec site.”  Pet. at 11.  To 

                                                 
74  Sierra Club member Jimi Gadzia also asserts that “the added truck and rail activity from Holtec’s activities” could 

impair the oil and gas industry’s access to transportation.  However, the Commission has found this type of 
economic harm to be outside of the scope of NEPA and the AEA.  See Quivira Mining Co. (Ambrosia Lake 
Facility, Grants, New Mexico), CLI-98-11, 48 N.R.C. 1, 9 (1998) (“The fact that economic interest or motivation 
is involved will not preclude standing, but the petitioner must also be threatened by environmental harm.”); see 
also Int’l Uranium (USA) Corp. (Receipt of Material from Tonawanda, New York), CLI-98-23, 48 N.R.C. 259, 
265 (1998) (“[I]t has long been our practice as an agency to reject standing for petitioners asserting a bare 
economic injury, unlinked to any radiological harm.”); Quivara Mining Co., CLI-98-11, 48 N.R.C. at 11 (finding 
“no indication in the AEA of an intent to protect . . . a purely economic interest entirely unrelated to any 
radiological harm”); Sacramento Mun.l Util. Dist. (Rancho Seco Nuclear Generating Station), CLI-92-2, 35 
N.R.C. 47, 56 (1992) (“It is true that NEPA does protect some economic interests; however, it only protects 
against those injuries that result from environmental damage.”). 
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support this assertion, the Contention ignores or misconstrues provisions in the Application that 

make clear that title and ownership of the spent fuel to be stored at the CISF will be held either 

by DOE or the nuclear plant owner.  The Application clearly states that either the nuclear plant 

owners from where the spent fuel originated or the DOE will be the customer for the HI-STORE 

CIS Facility.  For example, proposed License Condition #17 states that “the construction 

program will be undertaken only after a definitive agreement with the prospective user/payer for 

storing the used fuel (USDOE and/or a nuclear plant owner) at the HI-STORE CIS has been 

established.”  Proposed License for Independent Storage of Spent Nuclear Fuel at 2 (ADAMS 

Accession No. ML17310A223) (emphasis added).  Similarly, License Condition #18 states that 

“[t]he licensee [i.e., Holtec] shall: (1) include in its service contracts provisions requiring 

customers to retain title to the spent fuel stored, and allocating legal and financial liability among 

the licensee and the customers; (2) include in its service contracts provisions requiring customers 

to provide periodically credit information, and where necessary, additional financial assurances 

such as guarantees, prepayment, or payment bond; and (3) include in its service contracts a 

provision requiring the licensee not to terminate its license prior to furnishing the spent fuel 

storage services covered by the service contract.”  Id.  In addition, the note to SAR Table 1.0.2 

states: “in accordance with 10CFR72.22, the construction program will be undertaken only after 

a definitive agreement with the prospective user/payer for storing the used fuel (USDOE and/or 

a nuclear plant owner) at HI-STORE CIS has been established.”  SAR at 26 (ADAMS 

Accession No. ML18254A413) (emphasis added).  And the Financial Assurance & Project Life 

Cycle Report (HI-2177593 rev. 0), which is a part of the Application, states in Sec. 1.0 at PDF 

page 3), “[a]dditionally, as a matter of financial prudence, Holtec will require the necessary user 

agreements in place (from the USDOE and/or the nuclear plant owners) that will justify the 
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required capital expenditures by the Company.”  Financial Assurance & Project Life Cycle 

Report at PDF page 3 (ADAMS Accession No. ML18058A608) (emphasis added).75   

The Contention cites to a reference in the Environmental Report that suggest a broader 

DOE role by omitting the nuclear plant owner portion of the “USDOE and/or a nuclear plant 

owner” allocation of responsibility.76  These references are inconsistent with the provisions 

discussed above and are in the process of being revised to eliminate any confusion and make 

clear that the Application is based on DOE and/or the nuclear plant owner taking or holding title 

to the spent fuel which would be stored at the CISF.  In any case, a contention based on an 

erroneous factual premise should not be admitted.   

The Contention also cites to several public statements which Petitioner asserts “show[] 

Holtec’s intention that DOE must take title to the radioactive waste before Holtec will begin to 

construct the proposed CIS facility.”  Pet. at 12.  It should first be noted that each of the 

statements cited by the Contention predate that Application.  Second, none of the statements talk 

about a Holtec requirement that DOE take title for the project to go forward.  For example, the 

2015 SpentFuel article summarized a Holtec statement that a contract with DOE including its 

taking title was “Holtec’s vision,” id. and Pet. Ex. 1; the 2016 PowerPoint presentation says the 

project “requires federal funding,”77 which could occur the same way the on-site ISFSI’s are 

typically funded, i.e., by DOE settlement payments or final judgments to the utilities from their 

                                                 
75 Interestingly, the Petition cites this very language as support for its “DOE only” argument, ignoring without 

explaining its failure to recognize the “and/or nuclear plant owner” language.   
76 See, e.g., ER at 1-1 (construction of facility not planned to start until “after Holtec successfully enters into a 

contract for storage with the” DOE).  Petition at 11 (“The application submitted by Holtec assumes that the 
Department of Energy (DOE) will take ownership of the spent fuel to be stored at the Holtec site. ER at 1.0.”).  
This provision does not support the Contention.  Instead, this provision refers to Holtec “enter[ing] into a contract 
for storage” (which could include revised standard contracts and settlement agreements).   

77 Pet. at 12 and Ex. 2. 
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breach of contract lawsuits against the Government;78 the 2015 World Nuclear News article that 

Holtec “will [] soon have official talks with [the DOE] on a contract whereby the DOE will hold 

title to the fuel,” Pet. at 12, and Ex. 3; and finally the Land Purchase Option Agreement between 

Holtec and the Eddy-Lea Energy Alliance, which explicitly refers to “successful completion of 

an agreement with the Department of Energy and/or one or more utility companies . . . ” Pet. at 

13 and Ex. 4.   

As demonstrated, the Contention’s assumption that DOE taking title is central to the 

CISF Application is in error. 

2. The Commission has the Authority to License the CISF 

The Contention claims that the AEA does not have any provisions for licensing a storage 

facility and that the “AEA’s licensing section, 42 U.S.C. § 2133” only authorizes the licensing of 

utilization and production facilities.79  This assertion is demonstrably incorrect.  The AEA 

includes licensing sections besides 42 U.S.C. § 2133, for example, 42 U.S.C. § 2141.  As the  

Commission held in Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), 

CLI-02-29, 56 N.R.C. 390 (2002), “Congress, in enacting the Atomic Energy Act (AEA), gave 

the NRC authority to license privately owned, away-from-reactor (AFR) facilities.”  This same 

conclusion was reached by the U.S. Court of Appeals for the D. C. Circuit in Bullcreek v. 

Nuclear Regulatory Commission, 359 F.3d 536 (D.C. Cir. 2004).  In that case, the State of Utah 

and others sought to review an NRC order denying a petition for rulemaking contending that 

                                                 
78  As of September 30, 2017, utilities have been paid $4.9 billion by the Government in settlement of their breach of 

contract lawsuits for their additional spent fuel storage costs caused by the Government’s breach of the 
Government’s obligation to have begun accepting the utilities’ spent fuel by 1998.  The Government has paid an 
additional $2.0 billion to utilities in final judgments in the breach of contract lawsuits.  See DOE Office of 
Inspector General, DOE-OIG-18-34, Audit Report at 22-24 n.9 (May 2018).   

79  While the Petition at length argues that the CISF cannot be licensed because it is neither a “production” nor a 
“utilization” facility, Pet. at 16-17, those facilities do not define the boundaries of NRC’s licensing authority.  
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NRC’s rules for licensing a privately owned, away-from-reactor spent fuel storage installation 

were superceded by provisions in the NWPA.  In the process of rejecting Utah’s arguments, the 

Court cited to “the NRC’s authority under the Atomic Energy Act to license private away-from-

reactor storage facilities.”  Bullcreek, 359 F.3d at 537-38.  In addition, the NRC has previously 

licensed privately owned, away-from-reactor facilities similar to the CISF under the provisions 

of 10 C.F.R. Part 72.  NRC License No. SNM-2513 (Private Fuel Storage); NRC License No. 

SNM-2500 (GE-Morris); NRC License No. SNM-2504 (Ft. St. Vrain); NRC License No. SNM-

2508 (TMI-2 ISFSI); NRC License No. SNM-2512 (Idaho Spent Fuel Facility).  

Most of the convoluted argument in Contention 1 is based on Petitioner’s NWPA 

analysis and its underlying assumption that DOE would hold title to spent fuel to be stored at the 

HI-STORE CISF.  Pet. at 14-17.  Since, as discussed above, that assumption is incorrect, the 

Petitioner’s NWPA argument is irrelevant and therefore cannot form the basis for a contention.80   

For all of the above reasons, Contention 1 is inadmissible. 

B. Contention 2 (Comparative Safety with On-Site Storage)   

Contention 2 alleges that assertion in the Environmental Report that CIS is safer and 

more secure than storing waste at reactor sites is not supported (Pet. at 17).  Contention 2 is 

inadmissible because it is not supported by a demonstration that the issue raised is material to the 

finding that the NRC must make as required by 10 C.F.R. § 2.309(f)(1)(iv), is not supported by 

expert opinion supporting the Sierra Club’s position as required by 10 C.F.R. § 2.309(f)(1)(v), 

                                                 
80  Even if Petitioner’s claims of NWPA restrictions were correct today, those claims may well be superseded by 

Congress.  Whether or not the NWPA only authorizes DOE to take title to spent nuclear fuel and only for a 
repository, legislation was passed by the House of Representative on May 10, 2018, by a vote of 340-79 
authorizing DOE to enter into agreements with a “non-Federal entity” for an interim spent fuel storage facility.  
H.R. 3053, Nuclear Waste Policy Amendments Act of 2018.  The bill is currently pending in the Senate. 
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and is not supported by sufficient information to demonstrate a genuine dispute with a material 

issue or law of fact as required by 10 C.F.R. § 2.309(f)(1)(vi). 

The Sierra Club asserts that the ER simply makes a conclusory statement that storage at 

the Holtec site would be safer than storage at the reactor site (Pet. at 18).  This claim ignores the 

information in the Application describing the relationship of the Application to the 

recommendations of the Blue Ribbon Commission (“BRC”) on America’s Nuclear Future.  As 

discussed in the Application, the BRC recommends prompt efforts to develop one or more 

consolidated storage facilities.  ER at 1-3.  The BRC’s report, referenced in the ER, states: 

[C]onsolidated storage could enhance the safety and security of the overall waste 
management system simply because facilities for this purpose could be located 
where there is a much lower probability of extreme events (unlike reactors, for 
example, a storage-only facility need not be located near a large source of water), 
where the risks of broad-based population exposures in the event of a disaster are 
lower, and where local conditions are conducive to effectively monitoring and 
managing security risks. 

Blue Ribbon Commission on America’s Nuclear Future, Report to the Secretary of Energy (Jan. 

2012) at PDF page 38 (“BRC Report”).  Thus, the sentence in Section 1.2 of ER to which the 

Sierra Club refers (stating “Developing a CIS Facility in Lea County, New Mexico, in the most 

timely manner possible, serves a national strategic need by providing for an orderly transfer of 

SNF from the decommissioned shutdown sites to a safer and more secure centralized storage 

location” – ER at 1-5) is obviously aligned with the BRC Report, which the Application seeks in 

some degree to advance.  Moreover, it is self-evident that storing spent fuel in the CISF’s remote 

New Mexico location and in the CISF’s HI-STORM UMAX storage system, which stores the 

canisters entirely underground, would enhance safety and security when compared to the current 

storage at reactor sites located in more heavily populated areas and near bodies of water. 

The Sierra Club does not provide any basis or information supporting its position or 

raising a genuine dispute with the Application.  Instead, it argues that the ER and subsequent EIS 
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must examine the relative safety of hardened on-site storage (“HOSS”) proposed in a 2003 paper 

by Gordon Thompson.81  Pet. at 19-20.  The Sierra Club’s argument does not raise any genuine 

material dispute concerning the relative safety and security of the CISF as compared to existing 

at-reactor storage, because no reactor site has adopted HOSS, a fact not contradicted by the 

Contention.  As the BRC Report indicates, a hardened storage system can be implemented more 

cost-effectively at a consolidated storage facility than at existing sites due to economies of scale.  

BRC Report at PDF page 44. 

The Sierra Club also inaccurately asserts that Gordon Thompson’s paper “explains why 

an away-from-reactor storage site would be less safe than on-site storage.”  Pet. at 20.  The 

quotation from Gordon Thompson’s paper does not support the assertion that away-from-reactor 

storage would be “less safe” than onsite storage.82  It merely identifies three factors to be 

considered in minimizing overall risk.  In sum, the references to Gordon Thompson’s 2003 paper 

provide no information supporting any claim that the CISF would be less safe than the status 

quo.83  Nor does the Sierra Club provide any other expert opinion, facts, references or other 

                                                 
81  Sierra Club provides an ADAMS accession number, but document in ADAMS includes only the executive 

summary of the paper, and none of the text quoted by the Sierra Club. 
82  A licensing board should examine documents cited by petitioners to confirm that they support a proposed 

contention.  See Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-919, 30 
N.R.C. 29, 48 (1989), vacated in part on other grounds and remanded, CLI-90-04, 31 N.R.C. 333 (1990).  A 
petitioner’s documents may be examined both for statements that support and oppose its position.  See Virginia 
Electric and Power Co. (North Anna Power Station, Unit 3), LBP-08-15, 68 N.R.C. 294, 334 n.207 (2008). 

83  The three factors identified by Gordon Thompson do not, on their face, indicate that away-from-reactor storage is 
less safe than at-reactor storage, and the 15-year old paper certainly says nothing about Holtec’s current 
Application, or the safety of the CISF technology and safety compared to existing ISFSIs.  Thompson’s first 
factor, that fuel would be transported twice, was considered by the BRC, which observed: 

Clearly, there are trade-offs: some risks might increase but benefits to the system as a whole (such as the 
ability to learn early lessons by moving spent fuel from shutdown reactors to consolidated storage, and the 
creation of increased capability to respond to emergency situations, for example) could more than offset 
these impacts so that overall risk for the waste management system as a whole could decline. A 2007 study 
by the American Physical Society specifically looked at transport risks related to moving spent fuel twice 
and concluded these risks would be small.  Ultimately, we believe the many safety and security benefits 
that would come with having one or more well-equipped, consolidated storage facilities outweigh 
objections centered on extra handling risks. 
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sources that support its position or raise any genuine dispute regarding the relative safety of 

spent fuel storage at the CISF. 

Contention 2 also fails to demonstrate that the statement concerning the relative safety 

and security of the CISF in the ER is material or in any way affects the findings that the NRC 

must make.  The Sierra Club states that the purpose and need statement necessarily dictates the 

range of reasonable alternatives, but it does not identify any alternative that has been eliminated 

based on the relative safety of the CISF.  Further, the reference to the relative safety of storage at 

the CISF is only one of a number of reasons given in Section 1.2 of the ER relating to the 

purpose and need for the facility.  These include (1) the desire of many policy makers and 

stakeholders in communities that host shutdown reactors to have spent nuclear fuel removed to 

complete decommissioning of the site and to allow for more beneficial uses of the land; (2) to 

ensure that spent nuclear fuel can be removed so that the remaining lands can be returned to 

greenfield status; (3) to reduce the costs that utilities continue to incur for onsite storage, 

estimated by the BRC at $4.5 – 8 million per year; (4) and alleviating the need to construct new 

and expanded ISFSI’s at operating sites.  Indeed, the ER’s cost-benefit analysis considers only 

the quantifiable economic benefits and costs of the project compared with no-action.  See ER, 

                                                 
BRC Report at 41 (footnote omitted).  Moreover, the NRC’s Generic Environmental Impact Statement for 
Continued Storage of Spent Nuclear Fuel, NUREG-2157 (Sep. 2014) (hereinafter referred to as NUREG-2157) 
concludes that the additional accumulated impacts from transportation of the entire inventory of spent fuel from 
multiple reactors to an away-from-reactor ISFSI would also be minor.  NUREG-2157 at 5-52.  Further, here, the 
CISF would move spent fuel from eastern and Midwestern sites much closer to Yucca Mountain (or any other 
Western site), largely negating any even theoretical concern about added transportation risk.  Thompson’s second 
factor, that an away-from-reactor facility could be potentially attractive to an enemy, besides being speculative, 
has little relevance to Holtec’s remotely-located and hardened CIS facility.  Indeed, the more sensible concern 
would be that an enemy would find an ISFSI near a large population center much more attractive.  Thompson’s 
third factor, that there is a risk that an away-from-reactor ISFSI would become a permanent repository, is a 
consideration that could be applied equally to at-reactor ISFSIs, has no obvious link to safety, and is in effect a 
challenge to the Continued Storage Rule which has considered the environmental impacts of long-term or 
indefinite storage at an away-from-reactor ISFSI and determined the radiological risks to be small.  10 C.F.R. § 
51.23(a); NUREG-2157 at 5-59. 
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Ch. 9 at 9-1 to 9-14.  As the relative safety of the CISF is not relied upon in this cost-benefit 

analysis, the Sierra Club’s quarrel with Section 1.2 of the ER is immaterial.  

The attempt to compare the safety of the proposed HI-STORE CIS facility with the 

HOSS concept is also wholly lacking in basis.  The safety of the CISF is based upon an 

underground dry storage system, the HI-STORM UMAX system, which has already been 

reviewed and approved by the NRC and is currently the subject of a Certificate of Compliance84 

pursuant to 10 C.F.R. § 72.214 (approving Certificate No. 1040 for the HI-STORM UMAX 

Canister Storage System).  The HI-STORE Application itself has been submitted in compliance 

with Part 72 and accepted and docketed by the NRC.  See 83 Fed. Reg. 12,034.  In contrast, 

Sierra Club has provided no basis to believe that the HOSS concept, on which the Contention 

relies, is anything more than a theoretical concept that has not been designed or engineered, or 

submitted for an NRC licensing review.  Even if HOSS were germane to this contention (which 

it is not) or appropriate for consideration as an alternative (which again it is not, as discussed in 

the answer to Sierra Club’s Contention 6, supra), it is up to Sierra Club to show that its concern 

has sufficient substance to warrant consideration.  Comments must be significant enough to step 

over a threshold requirement of materiality.  Vermont Yankee Nuclear Power Corp. v. Natural 

Resources Defense Council, Inc., 435 U.S. 519, 553 (1978).   

C. Contention 3 (Comparative Safety).  

Contention 3 is inadmissible.  It alleges that the statement in the ER that CISF is safer 

and more secure contradicts the Continued Storage Rule, which (as stated by the Sierra Club85) 

                                                 
84  NRC Certificate of Compliance for Spent Fuel Storage Casks, HI-STORM UMAX Canister Storage System (Jan. 

2017) (hereinafter “HI-STORM UMAX CoC” (ADAMS Accession Nos. ML16341B080, ML16341B100 
(Appendix A), and ML16341B107 (Appendix B)). 

85  10 C.F.R. § 51.23 (referred to as the Continued Storage Rule) provides that “[t]he Commission has generically 
determined that the environmental impacts of continuing storage of spent nuclear fuel beyond the licensed life for 
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concludes that SNF can be safely stored at a reactor site indefinitely.  Pet. at 20.  It is 

inadmissible because it has no basis as required 10 C.F.R. § 2.309(f)(1)(ii), is not supported by a 

demonstration that the issue raised is material to the finding that the NRC must make as required 

by 10 C.F.R. § 2.309(f)(1)(iv), is not supported by alleged facts or expert opinion supporting the 

Sierra Club’s position as required by10 C.F.R. § 2.309(f)(1)(v), and is not supported by 

sufficient information to demonstrate a genuine dispute with the application on a material issue 

or law of fact as required by 10 C.F.R. § 2.309(f)(1)(vi). 

The Sierra Club asserts that its contention is based on NUREG-2157.  NUREG-2157 

however contains no findings that provide an actual basis for Contention 3, that support the 

Sierra Club’s position, or that raise any genuine dispute with the Application.  NUREG-2157 

does find that spent fuel may be stored at a reactor site with small environmental impacts, but 

that finding is consistent with the ER, which incorporates the findings from NUREG-2157 

regarding continued at-reactor storage (the no-action alternative in the ER), including the finding 

that probability-weighted consequences of severe accidents would be SMALL.  See ER Table 

2.5.1 (at 2-23) and Section 4.14.  That the environmental impacts of continued at-reactor storage 

have SMALL environmental impacts in no manner contradicts that statement that storage at the 

CISF could be safer and more secure.  That at-reactor storage is safe does not mean that 

consolidated interim storage will not be safer and more secure. 

Similarly, no genuine or material issue is raised by the Sierra Club’s argument that if 

spent fuel can be stored at reactor sites as concluded in NUREG-2157, there is no need to risk 

transportation and storage of the waste at the CISF (see Pet. at 21), and no purpose or need for 

the CIS facility (id. at 22).  The Sierra Club does not identify any portion of NUREG-2157 that 

                                                 
operation of a reactor are those impacts identified in NUREG-2157 . . . ”  Thus, the specific conclusions on the 
environmental impacts of indefinite storage are those contained in NUREG-2157.  
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suggests that at-reactor storage is preferable to away-from-reactor storage, or that away-from-

reactor storage presents any significant additional transportation risk.  Indeed, as previously 

noted, NUREG-2157 concludes that the additional accumulated impacts from transportation of 

the entire inventory of spent fuel from multiple reactors to an away-from-reactor ISFSI would 

also be minor.  NUREG-2157 at 5-52.  The Sierra Club provides no showing that any added 

transportation risk would outweigh benefits of centralized interim storage or alter the results of 

the cost-benefit analysis in Chapter 9 of the ER. 

For all of these reasons, Contention 3 is inadmissible because the Sierra Club’s 

discussion of NUREG-2157 provides no basis or support for Contention 2 demonstrating any 

genuine or material issue. 

D. Contention 4 (Transportation Environmental Risks).   

Contention 4 alleges that transportation of spent fuel from reactor sites to the CIS site 

carries substantial risks that must be evaluated in the ER.  Pet. at 22.  Contention 4 is 

inadmissible because it is not supported by an adequate basis as required by 10 C.F.R. 

§ 2.309(f)(1)(ii), fails to demonstrate an issue within the scope of the proceeding as required by 

10 C.F.R. § 2.309(f)(1)(iii), fails to demonstrate an issue material to the findings that the NRC 

must make as required by 10 C.F.R. § 2.309(f)(1)(iv), fails to provide supporting facts or expert 

opinions as required 10 C.F.R. § 2.309(f)(1)(v), and fails to provide sufficient information to 

demonstrate a genuine dispute with the application on a material issue as required by 10 C.F.R. 

§ 2.309(f)(1)(vi). 

The gravamen of the Sierra Club’s argument is that a 2001 report by Matthew Lamb and 

Marvin Resnikoff provides a far greater estimate of the impacts of a transportation accident than 
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is provided in the ER.86  Pet. at 24-25.87  The ER presents the impacts of the maximum 

reasonably foreseeable accident associated with SNF transport to the CISF based on the 

evaluation of this scenario in the Final Supplemental Environmental Impact Statement for a 

Geologic Repository for the Disposal of Spent Nuclear Waste at Yucca Mountain, Nye County, 

Nevada (2008) (“DOE FSEIS”).88  See ER at 4-34.  This evaluation determined that if the 

accident occurred in an urban area, the estimated population dose would be about 16,000 person-

rem.  See id.  The DOE evaluation specifically considered the estimates provided by Lamb and 

Resnikoff:   

The State of Nevada has provided analyses that indicate that the consequences of 
severe transportation accidents would be much higher than those in this 
Repository SEIS.  For example, the State has estimated that a rail accident in an 
urban area could result in 13 to 40,868 latent cancer fatalities in the exposed 
population (DIRS 181756-Lamb et al. 2001, pp. 24 and 25), while DOE estimates 
that about 9 latent cancer fatalities would occur in the exposed population.  

The State estimated these consequences using computer programs that DOE 
developed and uses.  However, the State's analysis used values for parameters that 
would be at or near their maximum values. DOE guidance for the valuation of 
accidents in environmental impact statements (DIRS 172283-DOE 2002, p. 6) 
specifically cautions against the evaluation of scenarios for which conservative 

                                                 
86  The Sierra Club also alleges more generally that there is a risk of radiation being emitted from containers during 

shipment, and the ER must address impacts of these risks.  Pet. at 22-23.  To the extent the Sierra Club may be 
suggesting that there could be releases under non-accident conditions, Contention 4 provides no basis or credible 
scenario by which such releases might occur.  To the extent that this allegation may be intended to refer to dose 
along the transportation route from exposure from incident-free transportation, that impact is addressed in Section 
4.9.3.1 and Table 4.9.1, which the Sierra Club fails to address or dispute. 

87  The Sierra Club states that Marvin Resnikoff, “by his declaration” has updated the 2001 report and “as show [sic] 
in Dr. Resnikoff’s declaration,” the updated estimate due to a major rail accident is now 20 million person-rem.  
Pet. at 25.  Dr. Resnikoff’s declaration does not contain any such update or estimate. 

88  The accident scenario evaluated by DOE, and adopted in the ER, involves a long-duration, high temperature fire 
that would engulf a cask.  DOE FSEIS at 6-23.  The Sierra Club asserts that transportation casks are required to 
withstand a half hour fire at 1475°F, but many rail fires have burned hotter for considerably longer times.  Pet. at 
26.  DOE’s evaluation of severe transportation accidents was based on review of the 20 rail accident severity 
categories in the Reexamination of Spent Fuel Shipment Risk Estimates.  DOE FSEIS at G-45 (available at 
ADAMS Accession No. ML081750217).  That study (NUREG/CR-6672) considered exposure to a 1000°C fire 
(1832°F) for over eleven hours.  See NUREG/CR-6672 at 6-4.  Thus, Sierra Club’s statement regarding licensing 
criteria for transportation cask raises no genuine dispute with the analysis of the maximum reasonably foreseeable 
accident in the ER. 
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(or bounding) values are selected for multiple parameters because the approach 
yields unrealistically high results.  

DOE’s approach to accident analysis estimates the consequences of severe 
accidents having frequencies as low as 1 x 10-7 per year (1 in 10 million) (DIRS 
172283-DOE 2002, p. 9) using realistic yet cautious methods and data.  DOE 
believes that the State of Nevada estimates are unrealistic and that they do not 
represent the reasonably foreseeable consequences of severe transportation 
accidents. 

DOE FSEIS at 6-23 (available at ADAMS Accession No. ML081750214).   

The Sierra Club does not address or dispute this finding in the analysis cited in ER, and 

therefore fails to demonstrate any genuine, material dispute with the Application.  Further, it is 

clear from the DOE FSEIS that the Lamb & Resnikoff estimates represent a worst-case analysis.  

As previously stated, NEPA does not require a “worst case” analysis, which “creates a distorted 

picture of a project’s impacts and wastes agency resources.”  See supra n.42.  The purpose of the 

NRC’s environmental review “is to inform the decisionmaking agency and the public of a broad 

range of environmental impacts that will result, with a fair degree of likelihood, from a proposed 

project, rather than to speculate about ‘worst case’ scenarios and how to prevent them.”  Private 

Fuel Storage, L.L.C., CLI-02-25, 56 N.R.C. at 347.  “NEPA requires only a discussion of 

reasonably foreseeable impacts.”  Id. (quotation and footnote omitted, emphasis added).   

The Sierra Club provides no information indicating that the Lamb & Resnikoff estimates 

are based on reasonable assumptions, and therefore for this reason too fails to demonstrate any 

genuine dispute with the Application on a material issue.  The maximum reasonably foreseeable 

accident analyzed is based on the DOE evaluation that considered estimates of the consequences 

of severe accidents having frequencies as low as 1 x 10-7 per year.  The Sierra Club provides no 

information indicating the probability of the event and assumptions employed by Lamb and 

Resnikoff. 
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The Sierra Club also references an advocacy piece by the American Public Health 

Association, which recommends eliminating transport of spent nuclear fuel as much as possible, 

and a statement by a professor of global health at the University of Washington that “[t]he 

potential hazards and risks are huge, so minimizing transport makes sense.”  Pet. at 23.  Neither 

of these references provides any estimate of the risk or consequences of spent fuel transportation, 

and therefore neither provides any basis to dispute the assessment of transportation accident 

consequences in the ER.  In short, these references fail to demonstrate any genuine, material 

dispute with the Application. 

The Sierra Club also seeks to distinguish several of the comparable transportation 

analyses discussed in the ER (Pet. at 26-27), which include: NUREG-2125, Spent Nuclear Fuel 

Transportation (2014); NUREG-2157, the Generic Environmental Impact Statement for 

Continued Storage of Spent Nuclear Fuel; NUREG/CR-6672, Reexamination of Spent Fuel 

Shipment Risk Estimates (2000); NUREG-0170, Final Environmental Statement on the 

Transportation of Radioactive Materials by Air and Other Modes; and NUREG-1714, Final 

Environmental Impact Statement for the Construction and Operation of an Independent Spent 

Fuel Storage Installation on the Reservation of the Skull Valley Band of Goshure Indains and 

Related Transportation Facility in Toole County Utah (2001).  See ER at 4-34 to 4-36.  All of 

these evaluations have found transportation impacts to be small.  See id.89  Because the Sierra 

Club has failed to demonstrate any genuine material dispute with the estimate of accident 

consequences in Section 4.9.3.2 of the ER, as discussed above, its attempt to distinguish some of 

the comparative evaluations is immaterial and fails to raise any genuine material dispute with the 

                                                 
89  Though not dispositive in this proceeding, the NRC’s assessment of the risk of transporting spent fuel from 

reactor sites in Table S-4 of 10 C.F.R. § 51.52 also corroborates the conclusion that the radiological effects of 
transportation accidents are small.   
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Application.  In any event, the Sierra Club’s attempt to distinguish these comparative evaluations 

is baseless. 

The Sierra Club first inaccurately asserts that NUREG-1714, the FEIS for PFS’s ISFSI in 

Toole County, Utah, “examines only local transportation impacts in and near the site” and 

therefore is “completely irrelevant to determining the risks of cross-country transportation.”  Pet. 

at 26.  As even a cursory examination shows, Section 5.7.2 of NUREG-1714 provides a lengthy 

evaluation of the radiological impacts from both the cross-country and regional transportation of 

SNF to and from the PFS ISFSI.  See NUREG-1717 at 5-39 to 6-63 (available at ADAMS 

Accession No. ML020150217).90 

The Sierra Club next alleges that reliance on NUREG-2157 is misplaced because it 

assumes that the CIS facility “will store up to 40,000 MTU of spent fuel” whereas the Holtec 

CISF “is proposed to store over 100,000 MTU of waste” and “would obviously involve more 

shipments of radioactive waste and more risk.”  Pet. at 26-27.  Sierra Club appears to be 

comparing the licensed design capacity of the PFS facility (40,000 MTU) (see, e.g., NUREG-

2157 at 5-1) with the proposed CISF.  Such comparison is irrelevant because the Continued 

Storage Rule on its face provides no limit on ISFSI capacity.  Nor does NUREG-2157 state that 

its analysis applies only to facilities storing 40,000 MTU or less.  Nor did the NRC provide any 

limit on its analysis when concluding “the additional accumulated impacts from transportation of 

the entire inventory of spent fuel from multiple reactors to an away-from-reactor ISFSI would 

also be minor.”  NUREG-2157 at 5-52.   

Moreover, while NUREG-2157 relied on the PFS FEIS as a basis for its evaluation, it 

also relied on numerous other studies (summarized above).  All of these studies confirmed and 

                                                 
90  Non-radiological impacts of transportation are addressed in Section 5.7.1 of NUREG-1714. 
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reinforced the NRC’s determination that the radiological impacts from spent fuel transportation 

conducted in compliance with NRC regulations are low.  Sierra Club has put forward no 

information suggesting that an evaluation of the SNF transportation-related impacts for the larger 

facility proposed by Holtec would result in anything other than the same finding of “SMALL” 

overall impacts.   

Sierra Club also claims that Holtec cannot rely on NUREG-2157 because that evaluation 

assumes a dry transfer system (“DTS”) would be used for long-term storage at an-away-from 

reactor ISFSI, and that the entire ISFSI would be replaced after 100 years, which are not 

assumptions stated in Holtec’s documentation.  Pet. at 27.  These issues are irrelevant to 

Contention 4, which concerns risks associated with SNF transportation to the Holtec CISF.  

Furthermore, any claim that NUREG-2157 cannot be relied upon to address the impacts of 

storage beyond the license term (such as the long-term scenario analyzed in NUREG-2157) is 

barred, pursuant to 10 C.F.R. § 2.335(a), as an impermissible challenge to the Continued Storage 

Rule.  Moreover, NUREG-2157 does not assume that a DTS would be included as part of the 

initial licensing of an away-from-reactor ISFSI.  The NRC included an evaluation of DTS 

environmental impacts because the NRC believes there is a “potential need for a DTS” at away 

from reactor ISFSIs, which need “will increase as the duration and quantity of fuel in dry storage 

increases.”  NUREG-2157 at 2-20 (emphasis added).  As stated in NUREG-2157, “[t]he DTS is 

assumed to be built sometime after the ISFSI is built because it would not be needed 

immediately.  NUREG-2157 at 5-2.  NUREG-2157 explicitly acknowledges that a “separate 

licensing action would be necessary before a licensee may construct and operate a site-specific 

DTS.”  NUREG-2157 at 2-23 (emphasis added).  Thus, there is no inconsistency with the 

Application and NUREG-2157.  Similarly, the NRC used a 100-year replacement cycle as a 
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“reasonably conservative assumption for a storage facility that would require replacement at a 

future point in time,” but “this assumption does not mean that dry cask storage systems and 

facilities need to be replaced every 100 years to maintain safe storage.”  Id. at 1-16 (emphasis 

added).  Thus, if or when an ISFSI applicant or licensee proposes to add a DTS or replace its 

facility, it will be able to rely on the evaluations conducted in NUREG-2157.  

Sierra Club erroneously claims that Holtec cannot rely on NUREG-2157 because that 

evaluation “does not consider the impact of deteriorating railroad infrastructure on transportation 

risks,” noting two derailments in New Mexico in July 2018.  Pet. at 27.  Even if Sierra Club’s 

reference to the derailments were accurate and relevant to shipping to and from the CISF, Sierra 

Club’s claim of non-reliance on NUREG-2157 is unfounded.  As summarized above, the NRC 

analysis included “incident-free and accident risks” from shipping spent fuel by railroad and 

other means, and found such risks to be small.  NUREG-2157 at 5-51 to 5-52.   

The Sierra Club provides no explanation why or information (expert opinion, alleged 

facts, sources or other references) showing that a derailment would result in a release from a 

transportation cask or that the consequences would exceed the maximum reasonably foreseeable 

accident analyzed in the ER.  The Sierra Club also ignores route approval and inspection 

requirements.  The NRC rules require the licensee to obtain NRC approval for planned road and 

rail routes over which SNF is to be shipped.  10 C.F.R. § 73.37(b)(1)(vi).  NRC guidance on the 

route approval application states that the application should include “confirmation that a route 

inspection was performed” and specifies route selection criteria that include preference for rail 

routes featuring advanced safety design features, including high-grade track.  NUREG-0561, 

Rev. 2, Physical Protection of Shipments of Irradiated Reactor Fuel (Apr. 2013) at 5-6.  In 

addition, Department of Transportation (“DOT”) regulations require a rail carrier transporting 
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certain hazardous waste (encompassing spent nuclear fuel) to perform and maintain route 

analyses.  49 C.F.R. § 172.820.  If DOT finds that a chosen route is not the safest and most 

secure practicable route available, DOT’s Federal Railroad Administration (“FRA”) may require 

the use of an alternative route.  49 C.F.R. § 172.822(j); see also 49 C.F.R. § 209.501 (FRA 

review of rail transportation safety and security route analysis).  Further, FRA policy calls for 

shippers of spent nuclear fuel to notify the FRA with carrier and route information at least 90 

days before initial shipment; states that the route section process will consider track classification 

to ensure the highest-rated track is utilized; and provides that the FRA will consult with the 

shipper, carrier and agency on route selections, inspect the track, and coordinate with the rail 

carrier to ensure that a rail flaw detection vehicle is operated over the entire designated rail route.  

Safety Compliance Oversight Plan for Rail Transportation of High-Level Radioactive Waste and 

Spent Nuclear Fuel (June 1998) at 5, 7-9, Appendix B (FRA high Level Nuclear Waste Rail 

Transportation Inspection Policy), available at https://www.hsdl.org/?view&did=15760.  The 

Sierra Club has not provided any information that questions the sufficiency of any of these 

requirements and practices. 

Finally, NUREG-2157 states that the site-specific environmental impacts of spent fuel 

storage during the initial license term will be reviewed together with the generic environmental 

impact determinations provided in NUREG-2157.  NUREG-2157, Vol. 2, Appendix D at D-95.  

In fact,  

[t]aken together, the GEIS and the site-specific environmental review will provide 
the decisionmaker in a licensing proceeding with a complete environmental 
analysis of the impacts associated with spent fuel storage prior to disposal in a 
geologic repository. 

Id.  NUREG-2157, Vol. 2, Section 5.0 summarizes the environmental impacts of away-from 

reactor storage, such as the CISF, and Section 5.16 evaluates the “transportation activities to 
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move spent fuel to an away-from-reactor ISFSI.”  NUREG-2157, Vol. 2 at 5-49.  Section 5.16.1, 

Short-Term Storage, considers the “impacts of transportation activities associated with 

construction and short-term operation of an away-from-reactor ISFSI on the affected 

environment beyond the site boundary” including “shipment of spent fuel to the ISFSI.”  

NUREG-2157, Vol. 2 at 5-49.  Thus, to the extent that Sierra Club seeks to challenge reliance on 

the environmental impact findings set forth in NUREG-2157 for the initial CISF license term, its 

arguments fail for all the same reasons set forth above.  None of the arguments made by Sierra 

Club genuinely or materially challenges the transportation-related environmental impacts in 

NUREG-2157, which will eventually become part of the “complete environmental analysis of 

the impacts associated with” the CISF. 

For all these reasons, Contention 4 is unsupported by any basis supporting the Sierra 

Club’s position, fails to raise an issue material to the findings that the NRC must make, and fails 

to demonstrate the existence of a genuine dispute with the Application on a material issue. 

E. Contention 5 (De Facto Repository)   

Sierra Club Contention 5 alleges that the ER and subsequent EIS must address the 

purpose, need, and environmental impacts if a permanent repository is not found and the CISF 

becomes a de facto permanent repository (Pet. at 27-28).  Contention 5 is inadmissible in that it 

impermissibly challenges the Commission’s Continued Storage Rule, and Sierra Club has not 

petitioned for a waiver of the rule, nor demonstrated by affidavit (or otherwise) that “special 

circumstances” exist “such that the application of the rule . . . would not serve the purposes for 

which the rule or regulation was adopted.”  10 C.F.R. § 2.335(b).  Contention 5 is outside the 

scope of this proceeding and is inadmissible pursuant to 10 C.F.R. § 2.309(f)(1)(iii).   

Contrary to Sierra Club’s assertions, the ER is not required to contain an analysis of the 

environmental impacts of indefinite storage because that analysis is presented in NUREG-2157, 
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codified in the Continued Storage Rule.  Section 5.0 of NUREG-2157 summarizes the 

environmental impacts of away-from reactor storage, including in the areas of land use, 

socioeconomics, environmental justice, air quality, climate change, geology and soils, surface-

water quality and use, groundwater quality and use, terrestrial resources, noise, waste 

management, and transportation.  In each of these areas, NUREG-2157 considers the 

environmental impacts for three time frames:  (1) short-term storage, which is 60 years beyond 

the licensed-life for reactor operations and which assumes a repository becomes available by the 

end of this timeframe; (2) long-term storage, which is for 100 years beyond the short-term 

storage timeframe and which assumes a repository becomes available by the end of this 

timeframe; and (3) indefinite storage, which assumes no repository becomes available and the 

indefinite storage and handling of spent fuel.  NUREG-2157 at 1-13 to 1-15, 5-4 to 5-5.  Table 5-

1, Summary of Environmental Impacts of Continued Away-from-Reactor Storage, summarizes 

the Staff’s analysis of the environmental impacts for all resource areas for all three timeframes 

analyzed, including indefinite storage.  Id. at 5-59. 

The NRC’s Continued Storage Rule, at 10 C.F.R. § 51.23, codifies the NRC’s generic 

findings in NUGEG-2157.  Further, 10 C.F.R. § 51.23(b) provides in pertinent part: 

The environmental reports described in §§ 51.50, 51.53, and 51.61 are not 
required to discuss the environmental impacts of spent nuclear fuel storage in 
a reactor facility storage pool or an ISFSI for the period following the term of 
the reactor operating license, reactor combined license, or ISFSI license. The 
impact determinations in NUREG–2157 regarding continued storage shall be 
deemed incorporated into the environmental impact statements described in 
§§ 51.75, 51.80(b), 51.95, and 51.97(a). 

As 10 C.F.R. § 51.61 governs the contents of an environmental report for an ISFSI, and 10 

C.F.R. § 51.97(a) governs the content of an EIS for an ISFSI, 10 C.F.R. § 51.23(b) is directly 

applicable to this proceeding.  10 C.F.R. § 2.335 bars challenges to the NRC rules, absent a 

waiver granted by the Commission.  Here, the Sierra Club has not petitioned for waiver of the 
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Continued Storage Rule, nor has it asserted by affidavit any circumstances (let alone special 

circumstances) that would support a waiver petition.  See 10 C.F.R. § 2.335(b).  Consequently, 

Contention 5 is inadmissible.  

F. Contention 6 (No Action Alternative).   

Contention 6 alleges that the ER is deficient because it does not discuss safer storage 

methods at reactor sites or acknowledge the Continued Storage Rule’s conclusion that waste can 

be safely stored at the reactor site indefinitely (Pet. at 29-30).  Contention 6 is inadmissible as it 

is not supported by an adequate basis as required by 10 C.F.R. § 2.309(f)(1)(ii), fails to 

demonstrate an issue within the scope of the proceeding as required by 10 C.F.R. 

§ 2.309(f)(1)(iii), fails to demonstrate an issue material to the findings that the NRC must make 

as required by 10 C.F.R. § 2.309(f)(1)(iv), fails to provide supporting facts or expert opinions as 

required 10 C.F.R. § 2.309(f)(1)(v), and fails to provide sufficient information to demonstrate a 

genuine dispute with the Application on a material issue as required by 10 C.F.R. 

§ 2.309(f)(1)(vi).   

The Sierra Club asserts, incorrectly and without any basis or support, that the ER contains 

“absolutely no discussion about the safety aspects of keeping the waste [i.e., spent fuel] at reactor 

sites” and “absolutely no discussion of . . . the NRC’s Continued Storage Rule.”  Pet. at 30.  The 

ER explicitly states that “The environmental impacts evaluated in NUREG-2157 include those 

related to short-term (60 years), long-term (an additional 100 years) and indefinite storage of 

SNF at existing commercial nuclear power plants as well as at an “away-from-reactor” storage 

facility.  ER at 1-4 (emphasis added).  As Holtec’s Environmental Report contemplates a 

potential 120-year period of storage for the proposed CISF, the ER adopts the short and long-

term impacts of at-reactor storage from NUREG-2157 as the impacts for the no-action 

alternative, which the ER summarizes in Table 2.5-1 and Section 4.14.  This discussion of the 
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impacts includes the findings on transportation impacts (both radiological and non-radiological), 

as well as human health (radiological impacts from both normal operations and accidents).  Thus, 

for example, with respect to Human Heath (Accident) impacts related to the no-action 

alternative, the ER states: 

The postulated design basis accidents include hazards from natural phenomena 
such as earthquakes, floods, tornados, and hurricanes; hazards from activities in 
the nearby facilities; and fuel handing accidents.  The environmental impacts of 
these postulated accident involving continued storage of SNF are small because 
all important safety structures, systems and components involved with the SNF 
storage are designed to withstand these design basis accidents without 
compromising the safety functions.  The probability-weighted environmental 
impact of severe accidents is also small because of the low probability that such 
events would occur. 

Id. at 2-23, 4-59.  Sierra Club simply ignores this information in the ER and thus fails to raise 

any genuine dispute with the Application’s discussion of the no-action alternative and findings in 

NUREG-2157. 

The Sierra Club’s complaint that there is no discussion of “HOSS” [so-called “hardened 

on-site storage”] (Pet. at 30) similarly fails to present any genuine dispute with the Application.91  

As a threshold matter, the Sierra Club fails to provide any explanation why HOSS should be 

discussed as part of the no-action alternative.  The no-action alternative consists of maintaining 

the status quo.  Hydro Resources, Inc. (P.O. Box 15910, Rio Rancho, NM 87174), CLI-01-04, 

53. N.R.C. 31, 54 (2001).  HOSS has not been implemented at any reactor site (let alone 

designed and licensed) and therefore does not represent the status quo or method of storage and 

impacts that would be expected if centralized interim storage does not occur.  Rather, as the ER 

recognizes, under the no-action alternative, SNF would continue to be stored at reactor sites in 

accordance the current management objectives.  ER at 4-57.   

                                                 
91 See discussion of HOSS in section IV.B supra. 
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Further, NEPA only requires consideration of reasonable and feasible (technically and 

economically practical) alternatives to the proposed action.  Beyond Nuclear v. NRC, 704 F.3d 

12, 19 (1st Cir. 2013), citing Natural Resources Defense Council, Inc. v. Morton, 458 F.2d 827, 

837 (D.C. Cir. 1972), and Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense 

Council, Inc., 435 U.S. 519, 551 (1978).  Even if implementation of HOSS at reactor sites were 

somehow considered an alternative to Holtec’s CIS facility, the Sierra Club has not provided any 

information or support suggesting that HOSS is a reasonable or feasible alternative.  It provides 

no information indicating that it is reasonable to expect reactor sites to move their spent fuel 

currently in dry storage into a new, unlicensed and untested HOSS system.  The Sierra Club 

provides no information on how that would be accomplished, what HOSS would cost, or whether 

it is commercially viable and available now or will be in the near future.92   

In addition, under NEPA, the consideration of alternatives is limited not only to those that 

are reasonable but also to those that “will bring about the ends of the proposed action.”  Hydro 

Resources, Inc., CLI-01-4, 53 N.R.C. at 55 (quoting Citizens Against Burlington v. Busey, 938 

F.2d 190, 195 (D.C. Cir.), cert. denied, 502 U.S. 994 (1991)); Beyond Nuclear, supra.  Here, 

major elements of the purpose of the proposed action are to advance the BRC’s recommendation 

to develop consolidated interim storage as a strategic need, reduce the burden of interim storage 

on the owners of nuclear plants, particularly those that have ceased operation, and allow 

completion of decommissioning of those sites.  Implementing HOSS at reactor sites would not 

serve any of these purposes, and is therefore not a “reasonable alternative” that must be 

considered in this proceeding.     

                                                 
92  To meet its burden of demonstrating a genuine dispute, the Sierra Club must provide facts or expert opinion 

indicating the HOSS is a commercially viable and available now, or will become so in the near future.  See 
NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), CLI-12-5, 75 N.R.C. 301, 342 (2012), aff’d sub nom., 
Beyond Nuclear v. U.S. Nuclear Regulatory Commission, 704 F.3d 12, 19-20 (1st Cir. 2013) 
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The Sierra Club also incorrectly argues that there is no discussion of the relative benefits 

and costs of leaving SNF at reactor sites compared to the benefits and costs of sending the SNF 

from many reactors to Holtec.  Pet. at 31.  Once more, the Sierra Club does not appear to have 

read the ER.  Table 2.5 of the ER compares the environmental impacts of the CISF project with 

those of the no-action alternative.  ER Chapter 9 provides a cost-benefit comparison of the CIS 

project compared to no-action.  Neither of these sections of the ER is discussed or challenged by 

Sierra Club.  Thus, Contention 6 fails to demonstrate any genuine dispute with the Application. 

Finally, Contention 6 is entirely unsupported.  Other than unfounded assertions, the 

Sierra Club does not provide any reasonable basis for its contention, any alleged fact or expert 

opinion that support its position together with references to the specific sources and documents 

on which it intend to rely, or any information demonstrating a genuine dispute on a material 

issue.  The Sierra Club also fails to demonstrate that the issue raised in Contention 6 is material 

to the findings that the NRC must make.  As the cost benefit analysis in Chapter 9 of the ER 

relies on the quantifiable economic costs, the relative safety of the CIS facility compared with 

continued at-reactor storage, and hence any safety benefit for implementing HOSS, is 

immaterial.  For all these reasons, Contention 6 is inadmissible. 

G. Contention 7 (Blue Ribbon Commission Report).   

Contention 7 is inadmissible.  It alleges that Holtec relies heavily on the BRC Report and 

claims that the BRC Report should not be viewed uncritically and is mischaracterized in the ER 

(Pet. 32).  The Contention is inadmissible in that it mischaracterizes the application and fails to 

demonstrate a genuine dispute with the application on a material issue of law or fact as required 

by 10 C.F.R. § 2.309(f)(1)(vi).  In addition, Contention 7 is not supported by an adequate basis 

as required by 10 C.F.R. § 2.309(f)(1)(ii), fails to demonstrate an issue within the scope of the 

proceeding as required by 10 C.F.R. § 2.309(f)(1)(iii), fails to demonstrate an issue material to 
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the findings that the NRC must make as required by 10 C.F.R. § 2.309(f)(1)(iv), fails to provide 

supporting facts or expert opinions as required 10 C.F.R. § 2.309(f)(1)(v), and fails to provide 

sufficient information to demonstrate a genuine dispute on a material issue as required by 10 

C.F.R. § 2.309(f)(1)(vi). 

The purported basis for Contention 7 rests on a fundamental mischaracterization of the 

ER.  The Sierra Club, interpreting ER Sections 1.1 and 2.1, alleges that the purpose and need for 

the CIS project are largely dictated by the BRC Report, and that Holtec’s position is that the 

BRC report concludes that CIS is the answer to the nuclear waste problem.  Pet. at 32.  This 

characterization is incorrect.  The purpose and need for the project are described in ER Section 

1.2, not the sections that the Sierra Club references.  The only specific reference to the BRC in 

that section is a citation supporting the estimated cost utilities bear for onsite storage at shutdown 

sites.  See ER at 1-5.  While Section 1.2 shows that the CIS facility would serve a national 

strategic need (in alignment with the BRC recommendations), it also indicates that the project 

would serve (1) the desire of many policy makers and stakeholders in communities that host 

shutdown reactors to have spent nuclear fuel removed to complete decommissioning of the site 

and to allow for more beneficial uses of the land; (2) to ensure that spent nuclear fuel can be 

removed so that the remaining lands can be returned to greenfield status; (3) to reduce the costs 

that utilities continue to incur for onsite storage, estimated by the BRC at $4.5 – 8 million per 

year; (4) and to alleviate the need to construct new and expanded ISFSI’s at operating sites.  See 

id.  The ER does not state, and does not imply, either in Section 1.2 or any other section, that the 

project is “dictated” by the BRC Report.  Nowhere in the ER is there any statement 

characterizing the BRC report as concluding that interim storage is the answer to the nuclear 
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waste problem.  As these are characterizations of the Sierra Club’s own invention, Contention 7 

has no basis and raises no genuine dispute with the Application. 

Further, the cost-benefit analysis in Chapter 9 justifies the project based on quantifiable 

economic costs and is not dependent on the BRC recommendations.  The comparison of 

environmental impacts, summarized in Table 2.5.1, is based on an assessment of the impacts of 

the CIS project compared to the impacts of continued storage as determined in NUREG-2157.  

As these justifications are independent of the BRC Report, Contention 7 fails to raise any issue 

material to the findings that the NRC must make, or to demonstrate any genuine material dispute 

with the Application.  Contention 7 is not supported by any facts, expert opinion, references, or 

other sources that call into question the cost benefit analysis in Chapter 9 or the comparison on 

environmental impacts. 

The Sierra Club also mischaracterizes the BRC Report as “saying that storage at the 

reactor sites is just as safe and cost effective as a CIS site.”  Pet. at 33.  The Sierra Club quotes a 

statement from the introduction of the BRC Report that storage can be implemented safely and 

cost effectively either at or away from reactor sites.  See id.  This statement does not indicate that 

on-site storage is “just as safe and cost effective” as a CIS site.  Further, the ER contains no 

statement indicating that at-reactor storage is unsafe.  To the contrary, it incorporates the findings 

from NUREG-2157 as reflecting the impacts of the no action alternative (i.e. continued on-site 

storage), including the findings on radiological impacts from normal operations and accidents.   

ER at 2-23, 4-59.  Thus, neither the statement in the BRC report nor the Sierra Club’s 

mischaracterization of it raise any genuine, material dispute. 

The Sierra Club also quotes a statement from the introduction of the BRC Report 

concerning the NWPA’s restriction on development of a monitored retrievable storage facility.  
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Pet. at 33.  As discussed in the answer to Contention 1, supra at section IV.A, this restriction 

does not apply to a privately owned ISFSI and is therefore irrelevant to Holtec’s CIS facility.   

The Sierra Club next quotes a statement in the BRC Report that it is appropriate for the 

NRC to consider the advantages and disadvantages of options such as hardened on-site storage, 

and asserts that “[t]his is hardly the robust support of CIS from the BRC that Holtec paints in its 

ER.”  Pet. at 34.  The Sierra Club, however, does not identify any statement in the ER that its 

quotation contradicts, and therefore once more fails to demonstrate any genuine material issue.  

Furthermore, the HI-STORM UMAX system with its underground design is the sort of robust 

storage system that the BRC Report recommends for consideration. 

Finally, the Sierra Club quotes a statement from a 2007 assessment by the American 

Physical Society that safety and security risks are not appreciably different whether fuel is stored 

at plant sites or in consolidated facilities.  Pet. at 34.  The Sierra Club then characterizes this 

report as determining that storage at the reactor site “is no less safe than at CIS.”  Id.  The quoted 

report does not state that the risks of on-site and off-site storage are the same.  Further, the 

quoted statement is based on “[the] same storage technologies [being] employed in both cases.”  

Thus, it has no bearing on the relative safety and security on continued onsite storage in existing 

ISFSI compared to storage in the underground HI-STORM UMAX system at the CISF.  And 

again, the cost-benefit analysis in ER Chapter 9 does not rely on any statement concerning the 

relative safety of the CISF.  For all these reasons, the reference to the American Physical 

Association assessment raises no genuine dispute with the Application. 

The Sierra Club concludes that the ER mischaracterizes both the BRC Report and the 

relative risks of CIS versus onsite storage.  But Contention 7 identifies no inaccurate statements 
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in the ER.  In short, Contention 7 is based on mischaracterizations and contains no information 

or support raising any genuine, material dispute. 

H. Contention 8 (Decommissioning Funding) 

Contention 8 in essence alleges that the amount of funds that Holtec says it will collect 

over the life of the project falls far short of the decommissioning cost estimate.  Pet. at 35.  The 

Contention is inadmissible because it fails to address and dispute pertinent information in the 

Application, and thus lacks basis, fails to raise an issue material to the findings that the NRC 

must make, and fails to demonstrate a genuine dispute with the Application on a material issue. 

Contention 8 is based solely on the Sierra Club’s miscalculation of the decommissioning 

funds that Holtec proposes to collect.  The Sierra Club multiplies the amount that Holtec 

proposes to collect ($840/MTU) by 5000 MTU, resulting in $4,200,000, which is less than the 

$23,716,355 estimate of the decommissioning cost estimate.  Pet. at 36.  The Sierra Club’s 

calculation contains two errors.  First, it ignores earnings over the storage period.  As the 

Application states: 

The method of financial assurance as specified in 10 CFR 72.30(e)(3) will be met 
by Holtec International. Expected decommissioning costs for Phase 1 of the HI-
STORE CISF are presented in Table 2.2. A decommissioning fund will be 
established by setting aside $840 per MTU stored at the HI-STORE facility. 
These funds, plus earnings on such funds calculated at not greater than a 3 
percent real rate of return over the 40-year license life of the facility, will cover 
the estimated cost to complete decommissioning. 

Holtec International & Eddy Lea Energy Alliance (ELEA) Underground CISF - Financial 

Assurance & Project Life Cycle Cost Estimates at 5 (ADAMS Accession No. ML18058A608) 

(emphasis added).  The Sierra Club simply ignores the statement regarding earnings over the 40-

year storage period.  Earnings at a 3-percent compound earnings rate over a 40-year period 

increase the amount collected by 1.0340.  Second, the Sierra Club misstates the MTU in the initial 
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phase.93  As the proposed license indicates, the amount that may be possessed under the license 

is 8680 MTU (500 loaded canisters).  Proposed License for Independent Storage of Spent 

Nuclear Fuel (ADAMS Accession No. ML17310A223) at 1 (Item 8 of the proposed license), and 

App. A (Technical Specifications), section 4.2.2 at 4-1.94  When the correct MTU is used and 

earnings are credited, the accumulated decommissioning funds ($840/MTU x 8680 MTU x 

1.0340 = $23,784,170) exceeds the total decommissioning cost estimate.  Because the Sierra 

Club’s contention does not address this information in the Application, its contention lacks basis, 

is immaterial, and fails to demonstrate any genuine material dispute with the Application.95 

Further, as the quote from the Application above states, Holtec will meet the method of 

financial assurance specified in 10 C.F.R. § 72.30(e)(3).  The method specified in 10 C.F.R. 

§ 72.30(e)(3) consists of an external sinking fund (into which the funds collected through the 

$840/MTU assessment will be set aside), coupled with a surety, insurance or other guarantee 

method.  This surety may be provided by a surety bond or a letter of credit, or a guarantee 

meeting NRC requirements may be provided.  While the precise form of surety or guarantee has 

not yet been established, Holtec’s commitment to meet the method specified 10 C.F.R. 

§ 72.30(e)(3) provides financial assurance for the estimated decommissioning costs to be 

accumulated in the external sinking fund.  Pursuant to 10 C.F.R. § 72.30(c), this 

decommissioning funding plan must be resubmitted every three years, thereby providing 

                                                 
93 The Sierra Club’s use of 5,000 MTU as the first phase amount is derived from a statement in Section 1.3 of the 

ER.  See Pet. at 36.  The ER used an early, approximate value. While this may have misled the Sierra Club, the 
decommissioning funding calculation is, and should be, based on the limits of licensed material that will be 
permitted under the initial license.  In the next revision to the ER, Holtec will conform the description of Phase 1 
to the quantity of licensed material identified in the proposed license to eliminate any further confusion.   

94  See also SAR at 1-4 (“Each stage is envisaged to have 8,680 MTUs”).   
95  Although the Petition states that “[t]here is no indication as to what the income to the CIS will be so we can be 

assured that there will be $840/MTU to be set aside”, Pet. at 36, a contention needs to do more than ask a 
question in order to provide the basis required to justify the admission of a contention. 
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continuous financial assurance for the full decommissioning liability over the life of the facility.  

Thus, even if there were some shortfall in Holtec’s calculation of the amount of funds needing to 

be set aside (which there is not), it would be covered by the surety and hence would raise no 

genuine material dispute with the Application. 

The Contention also complains that “the decommissioning costs are calculated for only 

the first phase of the project” when “there will be 19 additional over the 40-year license.”  Pet. at 

36.  But NRC regulations only require that the decommissioning funding plan address funding 

for the “authorized possession limit[].”  The current Application only covers the “first phase of 

the project.”  Required updates to the decommissioning funding plan are required to address any 

“changes in the authorized possession limits.”  10 C.F.R. § 72.30(c)(3).  Thus, this complaint is 

misplaced and cannot support admission of the Contention.   

The Sierra Club also alleges that Holtec’s funding plan does not give a detailed cost 

estimate of the total cost of decommissioning (Pet. at 35) and that key assumptions must be 

justified such as a description of the onsite subsurface material containing residual radioactivity 

(Pet. at 37).  The Sierra Club, however, provides no explanation why Holtec’s decommissioning 

cost estimate in the Holtec International & Eddy Lea Energy Alliance (ELEA) CIS Facility - 

Decommissioning Cost Estimate and Funding Plan (ADAMS Accession No. ML18058A607) is 

insufficient.  Section 8.2.4 of that estimate specifically addresses the key assumptions.  For 

example, it states: 

It is expected that at the time of decommissioning, no residual radioactivity 
requiring remediation or decontamination will be present, however to assure that 
necessary funds are available if remediation is required, the labor and nonlabor 
estimates in Tables 9.5, 9.12, 9.13, and 9.14 are based upon the assumption that 
removal of the [vertical ventilated modules] will be necessary. 

The Sierra Club does not address this conservative assumption, or provide reason, as required by 

10 C.F.R. § 2.309(f)(1)(vi), for disputing the sufficiency or accuracy of the decommissioning 



47 

cost estimate.  While the Contention asserts that “the application must also justify the key 

assumption of the decommissioning cost estimate, Pet. at 37, it fails to even identify a key 

assumption that it is challenging, let alone providing a basis for that challenge.  It does not 

provide any alleged facts or expert opinion, or references to other sources or documents, that 

support its position, as required by 10 C.F.R. § 2.309(f)(1)(v).  In short, its contention lacks any 

basis.   

I. Contention 9 (Canister Life).   

Contention 9 alleges that the ER must examine the environmental impact of the 

containers being used beyond their approved service life.  Pet. at 38.  Contention 9 is 

inadmissible because it impermissibly challenges the Continued Storage Rule and therefore is 

outside the scope of the proceeding (10 C.F.R. § 2.309(f)(1)(iii)).  It also fails to raise an issue 

material to the findings that the NRC must make as required by 10 C.F.R. § 2.309(f)(1)(iv), and 

fails to demonstrate a genuine material dispute with the Application as required by 10 C.F.R. § 

2.309(f)(1)(vi).  In addition, the various assertions that Sierra Club makes in support of this 

contention lack basis or support and fail to raise any genuine, material dispute. 

The Continued Storage Rule states in pertinent part: 

The environmental reports described in §§ 51.50, 51.53, and 51.61 are not 
required to discuss the environmental impacts of spent nuclear fuel storage in a 
reactor facility storage pool or an ISFSI for the period following the term of the 
reactor operating license, reactor combined license, or ISFSI license.  The impact 
determinations in NUREG–2157 regarding continued storage shall be deemed 
incorporated into the environmental impact statements described in §§ 51.75, 
51.80(b), 51.95, and 51.97(a).   
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10 C.F.R. § 51.23(b) (emphasis added).  As reflected in the ER, the initial licensing term of 

Holtec’s CIS Facility of 40 years.  ER at 1-1.96  Therefore, under the express terms of the 

Continued Storage Rule, Holtec’s ER is not required to discuss environmental impacts following 

this license term.  Instead, the NRC’s EIS will incorporate the NRC’s generic findings in 

NUREG-2157.  That two subsequent 40-year license extensions are possible, or that the HI-

STORM UMAX system has a 60-year design life and 100-year service life, is irrelevant.  Any 

impacts of continued storage beyond the initial 40-year term are established generically in 

NUREG-2157 and determined to be SMALL. 

The Sierra Club argues that the Holtec site may become a de facto permanent repository, 

so the HI-STORM UMAX system must be analyzed for the possibility of indefinite storage, and 

in any event the 120-year projection for the site would extend beyond the service life of the HI-

STORM UMAX system.  Pet. at 39.  NUREG-2157 analyzes the possible impacts from 

indefinite storage.  Further, the impacts from storage in the interval beyond the service life of the 

system are no different, and any safety issues would be addressed in the license renewal 

proceedings as would occur under any of the long or indefinite storage scenarios analyzed in 

NUREG-2157. 

10 C.F.R. § 2.335 bars any challenge to the NRC rules in NRC proceedings, unless a 

participant submits a petition for waiver supported by affidavits making a prima-facie showing 

that special circumstances with respect to the subject matter of the proceeding are such that the 

application of the rule would not serve the purposes for which the rule was adopted, and the 

Commission grants the waiver.  The Sierra Club has submitted no such waiver petition.  Nor is 

                                                 
96  See also Holtec International HI-STORE CIS (Consolidated Interim Storage Facility) License Application (Mar. 

30, 2017) (ADAMS Accession No. ML17115A418) (“Holtec is requesting an initial authorization for 500 
canisters of spent nuclear fuel for a 40-year license duration.”). 
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the possibility of license extensions, including a potential extension beyond the service life of the 

initial storage system, a circumstance not foreseen in the NRC’s GEIS.  NUREG-2157 

recognizes license renewal will occur (see, e.g., NUREG-2157 at 2-30), and includes in its 

analysis of the long-term (100-year) scenario the assumption that the ISFSI (i.e., casks and 

canisters, concrete pads, and canister transfer building) would be replaced.  Id. at 5-5.  With 

respect to indefinite storage time frames, NUREG-2157 concludes that the “activities associated 

with indefinite storage are the same as those for the long-term storage timeframe, except that 

they would occur repeatedly due to the lack of a repository,” and it assumes that the ISFSI would 

be replaced on a 100-year cycle.  Id. 

The Sierra Club makes a number of additional claims (starting at the bottom of page 40 

of the Petition) that appear intended to suggest that the analysis in NUREG-2157 is inadequate or 

fails to address some aspect of the CISF.  As none of the claims is presented and supported by a 

waiver petition, none is grounds to challenge the Continued Storage Rule, including the 

applicability and sufficiency of NUREG-2157.  Further, even if Contention 9 were not barred by 

the Continued Storage Rule (which of course it is), none of the additional claims has any 

meaningful support or raises any genuine material dispute with the Application.   

The Sierra Club first appears to claim that the ER cannot rely on the analysis in NUREG-

2157 because that analysis “assumes there will be a dry transfer system (DTS) that would 

retrieve waste[s] from the casks for inspection and repackaging in new canisters,” whereas 

according to the Sierra Club, Holtec canisters cannot be inspected, repaired, or repackaged.  Pet 

at 40-41.  The Sierra Club bases this assertion on a video of Holtec’s CEO, Dr. Kris Singh,97 but 

it does not support the Sierra Club’s characterization.  In the video, Dr. Singh expresses his 

                                                 
97  The Sierra Club’s provides a You Tube link for this video, but the link has a missing letter and therefore does not 

work.  The correct link is https://www.youtube.com/watch?v=euaFZt0YPi4.   
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opinion that it is impractical to repair a canister, but he makes no statement that canisters cannot 

be inspected or repackaged (or even that a repair is impossible).98  

The Sierra Club next argues a summary of an NRC meeting99 indicates that a crack can 

grow through-wall in 16 years, which was not considered in NUREG-2157.  The meeting 

summary that the Sierra Club cites for this claim relates to a flaw tolerance assessment 

methodology developed by Electric Power Research Institute to address the potential for chloride 

induced stress corrosion cracking (“CISCC”) and an aging management program described by 

the NRC to address this issue.100  The aging management program described by the Staff 

includes inspections at 5-year intervals beginning 25 years of initial loading.  NRC Presentation 

Slides at 17.  As the NRC Staff explained at the meeting, “based on information obtained in lead 

system inspections where the composition of atmospheric deposits were characterized, NRC staff 

independently estimated the time necessary to accumulate a sufficient concentration of chloride 

containing salts on the canisters surfaces necessary to initiate stress corrosion cracking was at 

least 30 years.”  Aug. 5, 2014 Meeting Summary at 3.101  Section 18.5 of the SAR for the CIS 

Facility includes an aging management program providing for inspections and enhanced 

                                                 
98  A DTS is also not required to inspect a canister.  It would be used to handle the transfer of spent fuel.  See 

NUREG-2157 at 1-3, 5-4. 
99 Memorandum from K. Banovac to A. Hsia, Summary of August 5, 2014 Public Meeting with the Nuclear Energy 

Institute on Chloride Induced Stress Corrosion Cracking Regulatory Issue Resolution Protocol (Sep. 9, 2014) 
(ADAMS Accession No. ML14258A081) (“Aug. 5 2014 Meeting Summary”).  As the Regulatory Issue 
Resolution Protocol referenced in the meeting summary indicates, “[t]he chloride induced SCC (CISCC) 
phenomenon has historically not been the subject of NRC review of applications for dry spent fuel storage system 
Certificates of Compliance for initial 20 year licenses, but has been the subject of some RAIs issued since 2012 
regarding applications for renewal beyond 20 years.”  Letter from R. McCullum, NEI, to A. Csontos, NRC, 
Regulatory Issue Resolution Protocol Screening Form and Resolution Plan for Chloride-Induced Stress Corrosion 
Cracking (Feb. 7, 2014), Attachment 1 at PDF page 3 (ADAMS Accession No. ML14052A015). 

100 The NRC slides from the public meeting describing the aging management program are available on ADAMS at 
Accession No. ML14258A082 (“NRC Presentation Slides”).   

101 In response to a question why the NRC would allow the first inspection to be conducted at 25 years, if it may 
only take 16 years for a crack to go through-wall, the NRC explained that the calculated time for the crack to go 
through-wall does not include the time for cooling to the point where deliquescence of the deposited salts could 
occur on the canister surface or the time for initiation of cracking.  Aug. 4, 2014 Meeting Summary at 5. 
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monitoring in order to detect CISCC.  See SAR at 18-15.  Section 8-14 of the SAR commits that 

the aging management programs will implemented with respect to canister older than 20-years.  

The Sierra Club does not address or provide any information to dispute the adequacy of this 

program, or any explanation how this issue affects the applicability of NUREG-2157 or 

necessitates an evaluation of the environmental impacts of the canisters beyond their service life, 

as Contention 9 asserts.  Nor is there any apparent relevance, as NUREG-2157 assumes for the 

long-term and indefinite storage timeframes that the canisters would be replaced.  NUREG-2157 

at 5-5. 

The Sierra Club also questions (Pet. at 41) the feasibility of Holtec’s “Start Clean/Stay 

Clean” philosophy,102 though it is not clear how the Sierra Club’s concern relates to the 

applicability of NUREG-2157, which is the subject of the Contention.103  In any event, the Sierra 

Club’s concern with this philosophy has no basis.  The Sierra Club asserts that “as noted above, 

containers cannot be inspected, so there is no assurance that a damaged or leaking container 

could even be discovered” (Pet. at 41); but the Sierra Club’s discussion preceding this assertion 

(mischaracterizing Dr. Singh’s statements) provides absolutely no support for this claim.  The 

Sierra Club ignores the explicit statements in the Application that the “operations that are 

performed at HI-STORE include . . . [r]eceipt and inspection of incoming transportation casks 

with canisters containing spent nuclear fuel.”  SAR Section 3.1 at 194.  In particular, SAR 

Section 3.1.4.1, Receipt and Inspection of Incoming Transportation Cask and Canister, states:104  

                                                 
102 As described in Section 3.1.4.6 of the SAR, to which the Sierra Club refers (Pet. at 41), “to uphold the HI-

STORE philosophy of ‘Start Clean/Stay Clean’ HP personnel ensure that contamination levels on the canisters of 
incoming shipments meet site requirements.  Canister exceeding the limits will be returned to the originating 
plant for dispositioning.”  

103 It should not be necessary for the presiding officer to speculate about what a pleading is supposed to mean, and 
petitioners/intervenors bear the responsibility for setting forth their grievances clearly.  Entergy Nuclear 
Generation Co. (Pilgrim Nuclear Power Station), CLI-10-15, 71 N.R.C. 479, 482 (2010). 

104 The receipt inspections are also described in SAR Section 10.3.3.1. 
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When the transportation cask arrives at the HI-STORE CIS facility, the 
transportation cask is visually inspected for any outward indications of damage or 
degradation prior to entry into the Protected Area (PA). Canister records are 
reviewed to certify that the canister meets the material considerations of Chapter 
17 and the receipt inspection requirements of Chapter 9 to ensure the canister 
continues to meet the no-credible-leakage criteria to which it has been certified in 
the HI-STORM UMAX docket [1.0.6]. Additionally, a review of the 
transportation documentation package, which includes verification that a pre-
shipment inspection was performed and acceptable, is mandatory prior to 
receiving a transportation cask into the security vehicle trap.  

Id. at 196.  The transportation cask is also surveyed for dose rates and contamination levels.  Id.  

Sierra Club’s mischaracterization of the Application does not raise a genuine dispute on a 

material issue.  Subsequently, after the transportation cask is moved to the Canister Transfer 

Building and the transportation cask closure lid penetration cover is removed, the annulus gas is 

sampled to confirm the continued effectiveness of the canister’s confinement barrier.  SAR 

Section 3.1.4.2 at 196.  Following successful testing of the annulus gas, a canister leak test is 

performed.  Id.  The cask is then installed in the Cask Transfer Facility, and with the canister lid 

exposed, a contamination survey is taken on the accessible areas of the canister lid to verify that 

the canister is free of removable contamination.  Id. at 197.  The Sierra Club simply ignores and 

fails to dispute this information in the Application explaining how canisters are determined to 

meet receipt requirements. 

Sierra Club further suggests that leaking or damaged canisters could not be returned 

because “[l]eaking and cracking containers are not approved for transport.”  Pet. at 42.  The 

Sierra Club cites to “10 C.F.R. § 71.44” for this claim, but that no such regulation exists.  In fact, 

NRC regulations permit the transport of licensed materials so long as specified external surface 

radiation standards are met.  10 C.F.R. § 71.47 provides “external radiation standards for all 

packages”: 

each package of radioactive materials offered for transportation must be designed 
and prepared for shipment so that under conditions normally incident to 
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transportation the radiation level does not exceed 2 mSv/h (200 mrem/h) at any 
point on the external surface of the package, and the transport index does not 
exceed 10.   

10 C.F.R. § 71.47(a).  In addition, the limit set forth in subsection 71.47(a) can be exceeded if 

certain additional conditions are met.  10 C.F.R. § 71.47(b).  Sierra Club’s unsupported claims 

impermissibly challenge these codified standards.  Private Fuel Storage, L.L.C. (Independent 

Spent Fuel Storage Installation), CLI-04-22, 60 N.R.C. 125, 139 n.53 (2004) (petitioner’s 

“assertion that shipping the [defective] canister back inside the approved transportation casks is 

not safe can be seen as an impermissible attack on NRC regulations and rulemaking-related 

generic determinations that the transportation cask is sufficient to prevent the leakage of any 

radioactive material”).  Sierra Club has not petitioned to waive this rule, nor has it made any 

showing why the standards would not apply.  It has therefore failed to raise a genuine dispute on 

a material issue here. 

Moreover, the Sierra Club provides no information or support to suggest that its concerns 

with the Start Clean/Stay Clean philosophy are material.  It provides nothing to suggest that the 

receipt of damaged and leaking canisters is credible or reasonable scenario, or one affecting the 

environmental conclusions.  In upholding the dismissal of contention raising similar concerns in 

the PFS proceeding, the Commission observed that a defective canister would have to either 

leave the nuclear power plant that way or become damaged en route or at the site.  Private Fuel 

Storage, CLI-04-22, 60 N.R.C. at 136-37.  As discussed in that decision, the reactor licensees 

packaging spent fuel have NRC-approved QA procedures that would minimize the possibility 

that any defective canister would arrive at the away-from-reactor ISFSI.  Id. at 138-39.  See 10 

C.F.R. § 71.101.  With respect to that possibility, the Commission agreed that the petitioner had 

failed to demonstrate a genuine dispute about the environmental consequences of defective casks 

by failing to address the quality assurance measures or explain why they are inadequate.  Private 
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Fuel Storage, CLI-04-22, 60 N.R.C. at 138.  Similarly, here the Sierra Club has provided no 

information or explanation why the QA procedures at the reactor sites are inadequate,105 and 

hence why shipment of defective canisters should be assumed.  With respect to the potential for 

damage to canisters while en route, the Commission observed that it “has determined generically 

that accidental canister breach is not a credible scenario.” Id. at 136-37 (emphasis added) 

(footnote omitted). In any event, the Sierra Club has not provided any factual or expert support 

positing a plausible scenario through which leaking canisters would be received to explaining the 

environmental consequences.  

Finally, the Sierra Club alleges that “there is no plan in place to prevent or stop cracks 

and leaks, repair cracks, or maintain [or] monitor the fuel and its containment in order to prevent 

leaks, explosions or criticalities.”  Pet at 42.   The Sierra Club cites a Report by the U.S. Nuclear 

Waste Technical Review Board (id.), but that report addresses monitoring and retrievability of 

spent fuel emplaced in a geologic repository, does not address a storage facility, and provides no 

apparent support for the Sierra Club’s claim.  Further, the Sierra Club ignores Chapter 18 of the 

SAR, which described the aging management program that Holtec will implement, including the 

Canister Aging Management Program discussed in Section 18.5 (SAR at PDF page 589), which 

includes inspections, and the Recovery Plan discussed in Section 18.14 (SAR at PDF page 603), 

which includes the ability to isolate a leaking canister.  By failing to provide any actual support 

for its claim and by failing to address the Application, the Sierra Club has not demonstrated any 

genuine material dispute with the Application. 

                                                 
105 A contention should not assume that a licensee will contravene the NRC’s regulations.  Private Fuel Storage, 

L.L.C. (Independent Spent Fuel Storage Installation), CLI-01-9, 53 N.R.C. 232, 235 (2001); GPU Nuclear, Inc. 
(Oyster Creek Nuclear Generating Station), CLI-00-06, 51 N.R.C. 193, 207 (2000); Curators of the University of 
Missouri, CLI-95-8, 41 N.R.C. 386, 400 (1995). 
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In sum, Contention 9 is inadmissible because it impermissibly challenges the Continued 

Storage Rule.  None of the allegations in the Sierra Club’s discussion of Contention 9 justify 

disregarding the Continued Storage Rule, because none of those allegations has been presented 

in a waiver petition, and in any event, none of those allegations are supported by facts or expert 

opinion that raise any genuine dispute with the Application.  

J. Contention 10 (Disposal of Greater Than Class C Waste) 

Sierra Club Contention 10 alleges that the CISF cannot be licensed to accept GTCC 

waste because it does not comply with the requirements for disposing such waste.  Pet. at 42.  

Contention 10 is inadmissible as it rests on a fundamental mischaracterization of the CISF 

license Application.  Holtec is not seeking to license the “disposal” of GTCC waste at the CISF, 

as claimed by Contention 10, but only to evaluate the environmental impacts to “store” such 

waste in accordance with the Commission requirements of 10 C.F.R. Part 72.  Therefore, 

Contention 10 is not supported by an adequate basis as required by 10 C.F.R. § 2.309(f)(1)(ii), 

fails to demonstrate an issue within the scope of the proceeding as required by 10 C.F.R. 

§ 2.309(f)(1)(iii), and fails to provide sufficient information to demonstrate a genuine dispute on 

a material issue as required by 10 C.F.R. § 2.309(f)(1)(vi).   

Contention 10 references Section 1.0 of the Environmental Report, which states that the 

ER evaluates the “potential radiological and nonradiological impacts associated with the 

construction and operation of the CIS Facility for Spent Nuclear Fuel (SNF) and Reactor-Related 

Greater than Class C Low-Level Radioactive Waste (LLRW).”  From this statement, Contention 

10 goes on to blithely argue that GTCC waste cannot be disposed at the CISF because, per 10 

C.F.R. § 61.55(a)(2)(iv), “GTCC waste must be disposed of in a geologic repository licensed by 

the NRC unless the Commission approves an alternative land disposal proposal.”  Pet. at 43.  

The Contention completely ignores that the Environmental Report evaluates the impacts of 
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storing spent nuclear fuel, and GTCC waste, under 10 C.F.R. Part 72, and not disposing of 

GTCC under 10 C.F.R. Part 61.106  Indeed, the facility is a Centralized Interim Storage Facility.  

“Disposal” appears nowhere in the name or the authority sought.107 

Therefore, Contention 10 is unsupported, fails to demonstrate an issue within the scope of 

the proceeding, and fails to demonstrate a genuine material dispute and is therefore inadmissible.  

K. Contention 11 (Earthquake Potential) 

Contention 11 alleges that the Safety Analysis Report and the Environmental Report fail 

to adequately analyze the potential for earthquakes at the proposed CISF site.  Contention 11 is 

inadmissible.  It is not supported by an adequate basis as required by 10 C.F.R. § 2.309(f)(1)(ii), 

fails to demonstrate an issue material to the findings that the NRC must make as required by 10 

C.F.R. § 2.309(f)(1)(iv), and fails to provide sufficient information to demonstrate a genuine 

dispute with the Application on a material issue as required by 10 C.F.R. § 2.309(f)(1)(vi).    

The gravamens of Contention 11 are two-fold:  (1) the earthquake information presented 

in the ER and the SAR is historical data that does not take into account the recent increase in 

drilling for oil and natural gas in the area that creates induced earthquakes, and (2) a recent 

article by Stanford University researchers documents the existence of prior earthquakes in 

southeast New Mexico, and more importantly, the existence of numerous faults in the area in and 

around the proposed Holtec site.  Pet. at 44-45.  These claims, however, ignore (1) up-to-date 

                                                 
106 The legal authority to store reactor-related GTCC waste at the CISF is made clear by its inclusion in the 

definition of ISFSI in 10 C.F.R. § 72.3 and its listing with spent fuel and high level radioactive waste as the 
materials that are stored at ISFSIs in 10 C.F.R. § 72.30(a). 

107 It should also be noted that the Certificates of Compliance for the HI-STORM UMAX storage system and the 
MPC-37 and MPC-89 canisters (the two canisters currently included in the HI-STORM UMAX Certificate of 
Compliance) do not currently authorize the storage of GTCC waste.  Thus, while the Environmental Report 
includes analysis of the impacts of storing GTCC waste (in the event that Holtec subsequently seeks to include 
GTCC waste within the scope of those Certificates of Compliance), granting the CISF license itself would not 
authorize GTCC waste to be stored there.  To the extent that the Sierra Club may be asserting that storage of 
GTCC waste in an ISFSI is impermissible, its claim represents an impermissible challenge to the NRC rules in 10 
C.F.R. Part 72, which explicitly provide for the storage of GTCC waste in an ISFSI.  See, e.g., 10 C.F.R. § 72.1. 
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earthquake information in the Application that would encompass recent earthquakes which may 

have been potentially induced by drilling for oil and gas, and (2) earthquake and fault data 

presented in the Application that is not materially different from that in the Stanford article.  

Moreover, nowhere does the Contention allege or provide information disputing the ground 

acceleration for CISF site, which is the controlling parameter for seismic design.   

1. Alleged Failure to Use Recent Up-To-Date Earthquake Data 

Contention 11 claims that the “earthquake information presented in the SAR is historical 

data that does not take into account the recent increase in drilling for oil and natural gas in the 

area that creates induced earthquakes.”  Pet. at 45-46.  Likewise, the Contention claims that “the 

main problem with the discussion [in the ER] is that it relies on historical earthquake data that is 

outdated in light of recent fracking activity that will induce earthquakes in the area.”  Id. at 47.  

The Contention, however, ignores specific information in the SAR and ER that shows up-to-date 

information was used for the seismic analysis, and fails to provide any explanation why that 

information does not encompass potential earthquakes induced by drilling for oil and natural gas.   

Specifically, both section 2.6.2 of the SAR and section 3.3.2.1 of the ER state that the 

“most recent update of the database in 2016” of the U.S. Geological Survey earthquake database 

was used to identify earthquakes that had occurred within a 200-mile radius of the site since 

1900.  The SAR states the results as follows:     

Results of the search of the 200 mile radius yielded a total of 244 historical 
earthquakes with magnitude 2.5 or greater between 1900 and the most recent 
update of the database in 2016.  The results indicate the closest earthquake to the 
Site was 24 miles southwest with a magnitude of 3.1 that occurred on March 18, 
2012.  Two earthquakes with magnitudes greater than 5.0 were recorded within 
200 miles of the Site. An earthquake with magnitude 6.5 occurred on August 16, 
1931, located 140 miles southwest of the Site; and an earthquake with magnitude 
5.7 occurred on April 14, 1995, located 165 miles south of the Site. The Eunice 
earthquake of January 2, 1992, located 39 miles east of the Site had a magnitude 
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of 4.6. The results of the USGS earthquake search are plotted on a regional map 
in Figure 2.6.11.108   

As Figure 2.6.11 shows, there are no recent earthquakes greater than 2.5 within 24 miles of the 

site.  The same general information is provided in the ER in Section 3.3.2.1 and Figure 3.3.4.    

Contention 11 ignores this recent up-to-date data of earthquakes as of 2016 discussed in 

the SAR and ER.  Sierra Club identifies no recent earthquakes greater than 2.5 within 200 miles 

of the site since 2012 to suggest that the earthquake data relied upon in the SAR and ER is 

incomplete.  Nor does it explain why the USGS 2016 data fails to encompass the alleged 

increase in earthquake intensity due to the emphasis on fracking that began to occur at the turn of 

the 21st century.  Nor does it identify any more recent earthquake data collections that should 

have been used in the seismic analysis for the CISF.  Contrary to the dearth of information 

presented by the Sierra Club to support its proposition, there is a plethora of data which shows 

that the 2016 USGS earthquake data collection would encompass induced earthquakes due to the 

alleged recent increase in drilling for oil and natural gas.  By 2013, shale gas had reached close 

to 35 percent of US natural gas production, up from approximately 5 percent in 2007,109 and in 

2014 global oil prices dropped by nearly 60 percent over 8 months, largely because of the boom 

in US shale oil production. 110  Indeed, the Stanford article on which the Sierra Club relies, (see 

Pet. at 44-45; Ex. 6), notes that “[f]luid injection and hydrocarbon production have been 

                                                 
108 SAR Section 2.6.2 (Vibratory Ground Motion) (emphasis added).   
109 U.S. Energy Information Administration, Shale gas provides largest share of U.S. natural gas production in 2013 

(Nov. 25 2014). 
110 See, e.g., The World Bank, What triggered the oil price plunge of 2014-2016 and why it failed to deliver an 

economic impetus in eight charts (Jan. 2018) (“Booming U.S. shale oil production played a significant role in the 
oil price plunge from mid-2014 to early 2016. Efficiency gains in the sector lowered break-even prices 
considerably, making U.S. shale oil the de facto marginal cost producer on the international oil market.”). 
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suspected as the triggering mechanisms for numerous earthquakes that have occurred in the 

Permian Basin since the 1960s.”111   

Additionally, Sierra Club refers to a map which it alleges show “intense” oil and gas 

drilling in and around the CIF site.  Pet. at 44; Ex. 5.  However, as shown on a blowup that 

Holtec performed of the Sierra Club Exhibit 5 map 1 set forth below, where Holtec has identified 

the location of the site (with a gold star) and where the original map identifies nearby gas wells 

(with green bubbles), there is no significant oil or gas drilling in the immediate environs of the 

site.112  Further, by agreement with the applicable third parties, oil drilling and phosphate 

extraction activities have been proscribed at and around the site and would not affect the 

activities at the site.113  

                                                 
111 Jens-Erik Lund Snee and Mark D. Zoback, State of Stress in the Permian Basin, Texas and New Mexico: 

Implications for Induced Seismicity, The Leading Edge at 127 (Feb. 2018) (hereinafter the “Stanford Study”). 
112 Sierra Club’s Ex. 5 also shows a second map, but this map, as the first map in the text above, does not show 

intense drilling in the immediate environs of the CISF site.    
113 ER at 2-18.   
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For determining the peak ground acceleration (“PGA”) for the CISF site, Holtec used 

information from the 2014 USGS Geologic Hazard Map.114  Again the Sierra Club fails to 

articulate why this USGS data would fail to capture the alleged increase in earthquake intensity 

due to the emphasis on fracking that began to occur at the turn of the 21st century.  Moreover, the 

Sierra Club does not challenge the PGA for the site itself.  Based on the USGS geologic hazard 

data, Holtec determined a PGA of 0.04 to 0.06 of the acceleration due to gravity (g) for the CISF 

based on a 2% probability of exceedance in 50 years (2,500 year return interval).115  This value 

is similar to values determined by study for other nuclear facilities in the region.  The PGA 

determined for the Waste Isolation Pilot Plant, located approximately 16 miles southwest of the 

                                                 
114 ER at 3-13.  The SAR also refers to the USGS information in Section 2.6.2 (Vibratory Ground Motion) but has 

an incorrect citation for the source of the USGS information.  This will be corrected in future revisions of the 
SAR to the same source cited in the Environmental Report, i.e., the 2014 USGS Geologic Hazard Map. 

115 ER at 3-13; SAR Section 2.6.2 (Vibratory Ground Motion).   
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CISF site, was ≤0.06g for a return interval of 1,000 years and ≤0.1g for a return interval of 

10,000 years.  The PGA determined for the National Enrichment Facility, located approximately 

38 miles southeast of the CISF site, was 0.15g for a return interval of 10,000 years.116  The PGA 

of 0.04 to 0.06g determined for the CISF site is “well below the range for which HI-STORM 

UMAX [is] licensed in Docket 72-1040.”117 

The Sierra Club does not dispute the PGA of 0.4 to 0.6g for the CISF site, nor has the 

Sierra Club made any attempt to show that the PGA would increase if earthquakes induced by oil 

and gas drilling were taken into account as it claims in Contention 11 was not properly done.  

This failure to dispute the PGA is important because ground acceleration is the controlling 

parameter for seismic design.  In other words, even assuming arguendo that the earthquake data 

for the CISF analysis did not take into account earthquakes induced by increased oil and gas 

drilling in the area, the Sierra Club has failed to demonstrate an issue material to the findings that 

the NRC must make as required by 10 C.F.R. § 2.309(f)(1)(iv).  In addition, by ignoring 

information in the Application showing that Holtec in fact did use up-to-date earthquake 

information, the Contention fails to provide adequate support for its claims and fails to 

demonstrate a genuine material dispute.    

2. Alleged Failure to Account for Faulting 

Contention 11 cites a Stanford study (Ex. 6) which it alleges shows “the existence of 

numerous faults in the area in and around the proposed Holtec site.”  Pet. at 44-45.  In particular, 

it alleges that the Stanford study “contradict[s]” the statement in Section 2.6.3 of the SAR that 

“there are no surface faults at the Holtec site” as shown by the “accompanying map” in the study.  

                                                 
116 ER at 3-14; SAR, Section 2.6.2 (Vibratory Ground Motion).   
117 ER at 2-18. 



62 

Id. at 47.  That allegation is simply wrong.  The map in the Stanford study that shows faults in 

the Permian Basin, Figure 1, confirms that there are no faults in and around the site.  Further, 

Stanford study is fully consistent with the earthquake data in the Holtec SAR and ER.   

Set forth below is the map shown in Figure 1 from the Stanford study (at 128) with the 

location of the Holtec CISF site identified on the map by a gold star.  The blue lines shown on 

the Figure are Quaternary faults, which are faults that have shown movement within the past 1.6 

million years (the Quaternary period).118  The Quaternary faults on Figure 1 correspond to the 

Quaternary faults in Figure 2.6.14 in the SAR, which shows Quaternary faults within 200 miles 

of the CISF site.  As can be seen, the Quaternary faults are a significant distance from the site 

(approximately 75 miles).119  The black lines on the Stanford study Figure 1 below show the 

direction of maximum horizontal compressive stress measurements that identify “potentially 

active . . . faults that might be susceptible to earthquake triggering in this region.”120  As can be 

seen, there are no black lines at or in the immediate environs of the site. 

 

                                                 
118 Stanford Study at 128, Legend to Figure 1; see also SAR Section 2.6.2 (Vibratory Ground Motion).  
119 As discussed in Section 2.6.2 of the SAR, there are 27 Quaternary faults or fault zones within a 200-mile radius 

of the CISF site.  Of these only four are “capable faults [i.e., faults which have experienced] movement at or near 
the ground surface at least once within the past 35,000 years or movement of a recurring nature within the past 
500,000 years.” 

120  Stanford Study at 127 and Legend to Figure 1 at 128 (emphasis added). 
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Figure 1 from Stanford Study with Holtec CISF Site Identified by a Gold Star121 

 

Thus, contrary to the Sierra Club’s assertion, the “accompanying map” in the Stanford 

study (presumably referencing Figure 1) does not contradict Holtec’s statement in the SAR that 

there are “no surface faults” at the site.  This map confirms that Quaternary faults (which are 

identified faults that have shown activity within the last 1.6 million years and which Holtec has 

accounted for in its earthquake analysis) are approximately 75 miles away from the site, and the 

Stanford study identifies no areas of “potentially active . . . faults that might be susceptible to 

earthquake” activity at or in the immediate environs of the CISF site.   

                                                 
121 The precise coordinates of the Holtec CISF site are 32.583N and 103.708W. 
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Figure 3 from the Stanford study (set forth below with the location of the Holtec CISF 

site identified on the map by a gold star) further confirms the latter point.  This map shows the 

potential for “fault slip” for the areas across the Permian Basin.  The “dark green lines” on 

Figure 3 “represent faults with ≤5% probability [of fault slip]; dark red indicates faults with 

≥45% fault slip potential; and yellow, orange, and light red represent intermediate values.”122  As 

can be seen on the Figure 3 map, again, there are no potential faults identified at or in the vicinity 

of the CISF site.  The nearest potential fault identified on this map, with any measurable 

probability, is approximately 40 miles from the site.  Moreover, virtually all of the potential 

faults within approximately a 50-mile radius of the site are identified by a dark green line 

representing a fault potential of ≤5%, which confirms the potential low seismicity of the site.   

                                                 
122 Stanford Study at 130.  
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Figure 3 from Stanford Study with Holtec CISF Site Identified by a Gold Star123 

 

Finally, both Figures 1 and 3 from the Stanford study also show the recent earthquake 

activity in the Permian Basin since 1970.  This recent activity can best be seen on Figure 1, 

which depicts earthquakes since 2005 in red, and earthquakes between 1970 and 2004 in yellow.  

Most of the earthquakes since 2005 are in the Pecos region, more than 70 miles south of the 

CISF site.  There is one earthquake shown on the Figure of magnitude between 3.0 and 3.9 

approximately 20 miles or more from the CIFS site.  This would be the 2012 earthquake 24 miles 

                                                 
123 The precise coordinates of the Holtec CISF site are 32.583N and 103.708W. 
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southwest of the CISF site with a magnitude of 3.1 that is discussed in Section 2.6.2 of the SAR.  

As can be seen Figures 1 and 3, there have been no earthquakes since 1970 that are closer to the 

CISF site, which again confirms the site’s low seismicity.  Moreover, these maps directly refute 

the claim made by the Sierra Club (Pet. at 47) that earthquake data in the SAR ignores 

earthquakes induced by the recent increase in gas and oil drilling. The Sierra Club’s own data 

shows no such induced earthquakes near the site.  

In short, the Sierra Club has failed to present sufficient information to demonstrate a 

genuine dispute with the Application on a material issue as required by 10 C.F.R. 

§ 2.309(f)(1)(vi).  Indeed, the information provided by the Sierra Club confirms the seismic 

analysis in the SAR and the ER. 

L. Contention 12 (Dunes Sagebrush Lizard).   

Contention 12 alleges that the Environmental Report’s claims regarding the presence of 

the dunes sagebrush lizard (a/k/a the sand dune lizard) in the area of the Holtec site are contrary 

to scientific evidence (Pet. at 48).  The Contention is inadmissible because it is not supported by 

an adequate basis as required by 10 C.F.R. § 2.309(f)(1)(ii), fails to demonstrate an issue 

material to the findings that the NRC must make as required by 10 C.F.R. § 2.309(f)(1)(iv), fails 

to provide supporting facts or expert opinions as required 10 C.F.R. § 2.309(f)(1)(v), and fails to 

provide sufficient information to demonstrate a genuine dispute on a material issue as required 

by 10 C.F.R. § 2.309(f)(1)(vi).   

While Contention 12 includes a heading relating to alleged facts upon which it intends to 

rely, that section does not include any references to sources or documents supporting the 

assertions, as required 10 C.F.R. § 2.309(f)(1)(v), or any supporting expert opinion.  Contention 

12 does not contain any discussion of the materiality of its claims. 
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Moreover, Contention 12 fails to address and dispute information in the Environmental 

Report relating to the dunes sagebrush lizard.  Sierra Club asserts that the two ecological surveys 

were inadequate because they were conducted during seasons when the lizard would be 

hibernating.  Pet. at 50-51.  The conclusions in the Environmental Report, however are based on 

more than the absence of observed lizards.  There was also on careful examination of the 

habitat.124  Section 2.6.3 of the 2007 Eddy Lea Siting Study125 states that “[three species of 

concern, including the Sand Dunes Lizard] have not been located within the Site and regulatory 

reviews and field inspections do not support the belief that they are present within the Site.”  

Eddy Lea Siting Study (ML17310A225) at 2.6-8 (emphasis added).  It further explains, “The 

Sand Dunes Lizard occurs only in larger and deep sand dune ‘blowouts’ (open, low-lying areas 

between active dunes) in areas dominated by shinnery oak (see Appendix 2A, Map 13).”  Id. at 

2-6-13.  This map, along with Map 12, show the Sand Dunes Lizard habitat and shinnery oak 

within 6 miles of the site, neither of which occurs on site.  Eddy Lea Siting Study, Appendix 2A, 

Maps 12 and 13 (ML17310A230).  The 2007 ecological survey on which this information is 

based, provided in Appendix 2B to the Eddy Lea Site Study, further states: 

Of particular concern in the survey area is the possible presence of sand dune 
lizard and lesser prairie chicken.  Neither species was observed in the site nor is 
likely to occur due to lack of suitable habitat.  Mesquite density is too high and 

                                                 
124 According to the Sierra Club, the ER claims that the lizard is not present at the Holtec site “simply because it was 

not seen in the 2007 survey or the 2016 survey.”  Pet. at 51.  There is no such statement in the Environmental 
Report.  Indeed, the Sierra Club contradicts its own claim by noting that the 2007 report is “primarily relied upon 
in the ER to contend that the dunes sagebrush lizard is not present” (Pet. at 50-51), thus recognizing that the 2007 
Eddy Lea Site Study, including its appended ecological survey, provide the rationale that the lizard is not 
expected to be present.   

125 The 2007 Eddy Lea Siting Study, cited throughout the ER as ELEA 2007, was submitted in a response to an 
NRC request for supplemental information (ADAMS Accession No. ML17310A21) identified in the Notice of 
Opportunity for Hearing (see 83 Fed. Reg. at 32,922).  The Siting Study, submitted as Attachment 7 to this 
response for supplemental information, is available at ADAMS Accession Nos. ML17310A225 (Vo1. 1), 
ML17310A227 (Vol.2), ML17310A230 (Vol.3), and ML17310A231 (Vol. 4).  The Sierra Club incorrectly refers 
to the Eddy Lea Siting Study as the 2007 survey or “survey report.”  See, e.g., Pet. at 51.  The 2007 ecological 
survey (entitled Final Ecological Component for EDDY-LEA Energy Alliance Project) is contained in Appendix 
2B of the Eddy Lea Siting Study. 
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grass and shinnery oak (Quercus havardii) densities are too low to be attractive 
to these species.  Nevertheless, both animals are known to occur within the 6-mile 
area of interest around the survey area (FIGURE D).  

Eddy Lea Siting Study, App. 2B, Final Ecological Component for EDDY-LEA Energy Alliance 

Project (ML17310A230) at 13 (emphasis added). 

Sand dune lizard Scetoporus arenicolus Status: FC, BSS, ST. Habitat: dunes in 
the Mescalero Sands, below (west of) the Caprock, strongly associated with 
shinnery oak (Quercus havardili). Distribution: found only in southeastern New 
Mexico and adjacent Texas. Presence: not observed in the survey area due to the 
lack of dunes and/or shinnery oak, consequently the presence of this lizard is 
unlikely; however, a few small populations known to occur within the 6-mile area 
of interest around the site will not be affected by the proposed action. Impacts: 
since it is unlikely to occur in the site, there will be no impacts. 

Id. at 15 (italicized emphasis added). 

The Sierra Club does not address or dispute any of this information.  It does not identify 

any expert opinion, reference, or source suggesting that the Site contains habitat in which the 

Sand Dunes Lizard is likely to be present.  Since the conclusions regarding the Sand Dune 

Lizards are based on the absence of suitable habitat, as well as the absence of observed Sand 

Dune Lizards, the concern regarding the season during which the surveys were conducted is 

irrelevant.  In sum, the Sierra Club does not address or dispute pertinent information in the 

Application and provides no information demonstrating a genuine material dispute. 

The Sierra Club asserts that the 2007 ELEA survey should be viewed with skepticism 

because ELEA paid for it and because “There is no indication as to what professional entity 

prepared the report or conducted the survey” (Pet. at 50.)  These claims ignore the docketed 

information.  The 2007 ecological survey identifies Metric Corporation as the environmental 

consulting firm that conducted the survey and provides a statement of its experience, along with 

the qualifications of the principal biologist and botanist who performed the work.  Eddy Lea 
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Siting Study, App. 2B at 20-21.  Further, the survey report also describes the consultation that 

occurred, as well as the careful survey of habitat. 

Ty Allen, a wildlife biologist with the Carlsbad office of the BLM, was consulted 
in person before initiating the field survey.  He and other biologists in his office 
are very familiar with the plants and wildlife in survey area and surrounding 
country and have the most up-to-date data available concerning rare species.  He 
provided a map showing all documented occurrences of sand dune lizard and 
lesser prairie chicken within the 6-mile area of interest around the site.  Kris 
Johnson, a wildlife biologist with the USFWS in the same office, was also 
consulted before the field work.  Brian Lang, invertebrate biologist with the New 
Mexico Department of Game and Fish, Santa Fe, provided essential data 
concerning macroinvertebrates in the playas. 

The biologists walked through representative portions of the survey area 
searching for rare plants and wildlife, noxious or invasive weeds, and wetlands, 
and noted all identifiable species.  All of the habitat types in the area were visited, 
but drainages, breaks in topography, and other microhabitats, that often support 
different species, including, sometimes, rare species, were accorded special 
attention.  

Id. at 16.  Moreover, as stated in the Environmental Report, the 2016 survey “corroborated the 

information from the 2007 survey.”  ER at 3-30.  Thus, the Sierra Club’s suggestion that the 

surveys were unprofessional is baseless.  

For all the reasons, Sierra Club’s Contention 12 is unsupported, fails to demonstrate a 

genuine material dispute, and is therefore inadmissible. 

M. Contention 13 (Tetra Tech).   

Contention 13 alleges that the ER is replete with errors and cannot be relied upon because 

its preparer has been accused of fraud at another project.  Pet. at 51-52.  The Contention is 

inadmissible because it does not identify a single error or inaccuracy in the ER.  Further, the 

allegations concerning the performance of certain Tetra Tech employees at a radiological 

cleanup operation at Hunter’s Point Naval Shipyard have no bearing on the reliability of the ER 

or on the qualifications of the Tetra Tech consulting experts involved with the Holtec CIS 

project.  Accordingly, Contention 13 lacks an adequate basis as required by required by 10 
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C.F.R. § 2.309(f)(1)(ii), fails to demonstrate an issue material to the findings that the NRC must 

make as required by 10 C.F.R. § 2.309(f)(1)(iv), fails to provide supporting facts or expert 

opinions as required C.F.R. § 2.309(f)(1)(v), and fails to provide sufficient information to 

demonstrate a genuine dispute on a material issue as required by 10 C.F.R. § 2.309(f)(1)(vi). 

The Sierra Club does not provide any information explaining why the performance of 

certain individual Tetra Tech employees at Hunter’s Point Naval Shipyard relates to or affects 

the performance of the Tetra Tech consulting experts who assisted in preparing the ER.  Tetra 

Tech is a leading provider of consulting and engineering services with more than 17,000 

associates worldwide.126  The performance of certain employees at Hunter’s Point Naval 

Shipyard, even if the Sierra Club’s allegations are taken at face value, cannot be imputed to the 

entire company or used to cast aspersions on professionals who had no involvement in the 

activities at the Naval Shipyard.  The ER identifies the Tetra Tech experts who were the 

principal contributors to the preparation of the ER.  ER at Section 12.1.  The Sierra Club does 

not provide any information remotely suggesting that any of these experts were involved in the 

radiological cleanup at the Naval Shipyard.  Not surprisingly, none of these individual are 

identified as having been involved in the 10 C.F.R. § 2.206 petition cited by Sierra Club.  Based 

on the § 2.206 petition, the individuals involved at the Naval Shipyard appear to be health 

physics personnel, not consulting engineers and scientists; and while the Petition alleges that an 

onsite project manager and construction superintendent were involved, it does not implicate any 

offsite personnel or management in alleged conduct.  Moreover, as ER Section 12.1 indicates, 

the consultants who prepared the ER are employees by Tetra Tech Inc., while the 2.206 petition 

is directed at and relates to employees of a subsidiary, Tetra Tech EC, Inc.  Thus, these are not 

                                                 
126 See http://www.tetratech.com/en/about. 
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even the same organizations.  In short, as the Sierra Club provides no information that would 

relate the performance at the Naval Shipyard to the individuals involved in preparing the ER, 

Contention 13 provides no basis to question the reliability of the ER and demonstrates no 

genuine material dispute with the Application.  “[N]o genuine dispute with regard to any issue of 

material fact or law” is raised where an intervenor relies on the existence of past violations, but 

then fails to “present[] any information indicating that any person or procedures associated with 

those past violations will be employed at, or involved with, the [proposed facility].”  USEC, Inc. 

(American Centrifuge Plant), LPB-05-28, 62 N.R.C. 585, 617-19 (2005). 

Nor is there any validity to the list of items that the Sierra Club lists as purportedly 

showing Tetra Tech’s improper preparation of the ER.  Pet. at 54-56.  The Sierra Club asserts 

that the ER states that the Holtec facility will accept GTCC waste, but because 10 C.F.R. § 

61.55(a)(2)(iv) requires GTCC waste to be disposed of in a geologic repository, “the ER, as 

prepared by Tetra Tech, is proposing something that is illegal.”  Id.  As discussed in the answer 

to Contention 10, Section IV.J. supra, this is a frivolous assertion, as the CISF is a storage 

facility, not a disposal facility.  GTCC wastes are in fact currently in dry storage at several 

ISFSIs throughout the country.   

The Sierra Club alleges that Section 3.3.2 of the ER gives short shrift to the likelihood or 

earthquakes, representing “a case of willful blindness.”  Id. at 54-55.  As discussed in the answer 

to Contention 11, supra, this claim is baseless. 

The Sierra Club alleges that ER sections 3.4.3, 4.4.3 and 4.4.4 make no mention of the 

impact of the Holtec project on the dunes sagebrush lizard.  Pet. at 55.  Table 3.4.1 of the ER 

indicates that the dunes sagebrush lizard appears confined to areas of active sand dunes 

specifically vegetated by shinnery oak (ER at 3-33), and as previously discussed in answer to 
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Contention 12, the 2007 ecological survey, subsequently corroborated by the 2016 survey, 

provides further information indicating that suitable habitat for the lizard is not present on site 

and therefore no impact is expected. 

The Sierra Club alleges that Tetra Tech failed to discuss or analyze the impacts in the 

event the Holtec project becomes a de facto permanent project (Pet. at 55), but this assertion is 

dealt with in the answer to Contention 5.  As with Contention 5, this allegation in Contention 13 

impermissibly challenges the Continued Storage Rule, which expressly states that an ER 

described in 10 C.F.R. § 51.61 (i.e., for an ISFSI) is not required to discuss the environmental 

impacts of spent nuclear fuel storage in the ISFSI for the period following the term of the ISFSI 

license.  10 C.F.R. § 51.23(b).  So in effect, Sierra Club is accusing Tetra Tech of improper 

conduct by following the NRC rules. 

Sierra Club asserts that while Holtec has said it will ship any damaged or leaking 

container that it receives back to the reactor site from which it came, the ER does not discuss 

how the inspection would be done or the impacts of returning the container to the site.  Pet. at 55.  

As discussed in the answer to Contention 9, the Application explicitly explains how SNF 

deliveries will be inspected, and that NRC regulations set forth the applicable standards that will 

apply to any return shipment.   

The Sierra Club alleges that Tetra Tech did not provide any basis for the statement in the 

ER that storage at the Holtec site will be safer and more secure than storage at the reactor site, 

and that this claim conflicts with the Continued Storage Rule.  Pet. at 56.  As discussed in the 

answer to Contentions 2 and 3, the statement concerning the relative safety of Holtec’s CIS 

facility is self-evident, supported by the BRC Report, and not at all in conflict with the 

Continued Storage Rule. 
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The Sierra Club alleges that Tetra Tech has misstated and mischaracterized the BRC 

Report.  Id.  As discussed in the answer to Contention 7, the Sierra Club does not identify a 

single instance where the BRC Report has been misstated or mischaracterized. 

In sum, Contention 13 is entirely baseless and unsupported, and fails to demonstrate any 

genuine material dispute with the Application.  

N. Contention 14 (HI-STORM UMAX Thermal Evaluation) 

Sierra Club Contention 14 alleges that the SAR does not provide adequate information to 

determine if the thermal parameters for the HI-STORM UMAX system will provide for adequate 

safety because both the air intake and exhaust vents are at the top of the cask.  Pet. at 56.  The 

Contention is inadmissible for several reasons.  It is inadmissible because the adequacy of the 

thermal evaluation of the HI-STORM UMAX storage system, including the HI-STORM UMAX 

design of the air intake and exhaust, was addressed and approved by the NRC in its safety 

evaluation report for the HI-STORM UMAX Canister Storage System.  The HI-STORM UMAX 

Certificate of Compliance itself is not subject to challenge in this separate licensing proceeding.  

Therefore Contention 14 is inadmissible because it fails to demonstrate an issue within the scope 

of the proceeding as required by 10 C.F.R. § 2.309(f)(1)(iii).  Contention 14 is also inadmissible 

because it is not supported by an adequate basis as required by 10 C.F.R. § 2.309(f)(1)(ii), fails 

to raise an issue material to the finding that the NRC must make as required by 10 C.F.R. 

§ 2.309(f)(1)(iv), and fails to provide sufficient information to demonstrate a genuine dispute on 

a material issue as required by 10 C.F.R. § 2.309(f)(1)(vi).  The HI-STORE CIS facility will 

deploy the generic HI-STORM UMAX Canister Storage System that has been licensed and 
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certified by the NRC in Docket No. 72-1040.127  Accordingly, the CISF Application relies upon, 

and incorporates by reference, information already submitted to and approved by the NRC in 

Docket No. 72-1040.128  In its Safety Evaluation Report approving the generic HI-STORM 

UMAX Canister Storage System, the NRC evaluated the thermal performance for the generic 

design and found it fully satisfactory.129  The NRC stated at the beginning of its analysis as 

follows: 

The staff’s thermal review ensures that the cask components and fuel material 
temperatures of the HI-STORM UMAX Canister Storage System will remain 
within the allowable values under normal, off-normal, and accident conditions. 
These objectives include confirmation that the fuel cladding temperature will be 
maintained below specified limits throughout the storage period to protect the 
cladding against degradation that could lead to gross ruptures.  This portion of the 
review also confirms that the cask thermal design has been evaluated using 
acceptable analytical techniques and/or testing methods.130 

The NRC concluded its safety evaluation the thermal performance of the HI-STORM UMAX 

Canister Storage System with the following statement:   

The staff finds that the thermal design of the HI-STORM UMAX Canister 
Storage System is in compliance with 10 CFR Part 72 and that the applicable 
design and acceptance criteria have been satisfied.  The evaluation of the thermal 
design provides reasonable assurance that the cask will allow safe storage of 
spent fuel.131 

                                                 
127 Letter from Holtec International to the U.S. NRC, Holtec International HI-STORE CIS (Consolidated Interim 

Storage Facility) License Application, (March 30, 2017) (hereinafter “Holtec Application Letter”) (ADAMS 
Accession Number ML17115A418); see also SAR at Table 1.0.1: Overview of the HI-STORE Facility (which 
identifies storage system type used at the site as the HI-STORM UMAX, NRC Docket # 72-104); ER at 1-6 and 
2-4.   

128 Holtec Application Letter; SAR at Table 1.0.3: Systems and Documents Incorporated by Reference for HI-
STORE.  

129 HI-STORM UMAX SER, supra n. 69, at 15-24.  
130 Id. at 15 (emphasis added). 
131 Id. at 24 (emphasis added). 
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Further, the NRC specifically considered the location of the intake and exhaust vents in 

its evaluation of the thermal performance of the HI-STORM UMAX Canister Storage System.  

The NRC stated as follows:   

According to the FSAR, the HI-STORM UMAX Canister Storage System is 
designed, with multiple cooling passages and suitably sized flow annuli, which 
maximize air flow by ensuring a turbulent flow regime at design basis heat loads. 
Cooling air to each MPC storage cavity is provided by four independent ducts. 
Thus, there is a significant level of redundancy in the cooling air delivery system 
for the HI-STORM UMAX Canister Storage System. The air inlet locations are 
separated from the outlet vent by a significant lateral and vertical distance. This 
design feature ensures that there is minimal mixing of cold and hot air in the 
storage system.132 

The following is a pictorial representation of the convective air flow in the HI-STORM UMAX 

Canister Storage System depicting both the intake and outlet vents of the System.133   

                                                 
132 Id. at 18 (emphasis added).  The NRC also stated that Holtec had “provided a detailed description of decay heat 

removal system and its passive cooling characteristics.”  Id.  
133 Holtec International, Underground Interim Storage of Spent Nuclear Fuel – HI-STORM UMAX, A Presentation 

to the IAEA Conference on Management of Spent Fuel from Nuclear Power Reactors (June 15-19, 2015) at 6; see 
also Holtec International, “Overview of the Design Features of HI-STORM UMAX STORAGE SYSTEM,” 
USNRC Docket # 72-1040, A Pre-Submittal Briefing to the SFST, at 4 (Apr. 19, 2012). 
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Accordingly, the Certificate of Compliance for the HI-STORM UMAX Canister Storage 

System addresses and resolves the issue raised in Contention 14.  The NRC has determined in 

certifying the HI-STORM UMAX System that the thermal performance, and its design and 

location of the intake and outlet vents, are adequate.  The NRC specifically determined, contrary 

to the claims raised in Contention 14, that the design of the intake and outlet vents “ensures that 

there is minimal mixing of cold and hot air in the storage system.”134  This regulatory finding is 

directly contrary to the unsupported assertion that there is “no assurance” that “the entering and 

exiting air flows do not mix.”  Pet. at 57. 

                                                 
134  HI-STORM UMAX SER, supra n. 69, at 18 (emphasis added).   
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Certificates of Compliance for spent fuel casks are approved by the NRC under 10 C.F.R. 

Part 72, Subpart L and are promulgated as NRC rules set forth in 10 C.F.R. § 72.214.  The HI-

STORM UMAX Canister Storage System is listed in 10 C.F.R. § 72.214 (see Certificate Number 

1040), and 10 C.F.R. § 72.214 authorizes the “storage of spent fuel under the conditions 

specified in” Certificate of Compliance 1040.  10 C.F.R. § 2.335 bars any challenge to NRC 

rules in NRC proceedings unless a participant submits a petition for waiver supported by an 

affidavit making a prima-facie showing of special circumstances that application of the rule 

would not serve the purposes for which the rule was adopted, and the Commission grants a 

waiver.  Here, the Sierra Club has not petitioned for waiver of the rule approving the HI-STORM 

UMAX Certificate of Compliance, nor has it asserted by affidavit any circumstances (let alone 

special circumstances) that would support a waiver petition.  See 10 C.F.R. § 2.335(b).  Thus, 

Contention 14 is barred from admission in this proceeding for challenging an NRC rule. 

Additionally, where an application for a specific ISFSI license under Part 72 

“incorporates by reference information on the design of a spent fuel storage cask” for which the 

NRC has issued a Certificate of Compliance, 10 C.F.R. § 72.46(e) specifically precludes cask 

design issues from being raised in that proceeding.  10 C.F.R. § 72.46(e) provides:   

If an application for (or an amendment to) a specific license issued under this part 
incorporates by reference information on the design of a spent fuel storage cask 
for which NRC approval pursuant to subpart L of this part has been issued or is 
being sought, the scope of any public hearing held to consider the application will 
not include any cask design issues. 

As stated above, the Application for the CISF relies upon and incorporates information already 

submitted to and approved by the NRC for the HI-STORM UMAX System in Docket 72-1040.  

Consequently, Contention 14 is inadmissible because it fails to raise an issue within the scope of 

the proceeding as required by 10 C.F.R. § 2.309(f)(1)(iii).   
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Contention 14 also raises ancillary issues in its Statement of Facts upon “Upon Which 

Petitioner Intends to Rely In Support of This Contention” but which are not specified in the 

Contention or the Basis for the Contention.  Because Contention 14 does not raise an issue 

within the scope of this proceeding, these ancillary issues do not provide any basis for an 

admissible contention.  In any event, they are baseless, as briefly explained below.  

FLUENT testing and validation:  The Contention (Pet. at 57-59) suggests that the 

FLUENT Code may be inadequate to model the air flow through the HI-STORM UMAX cask, 

and that experimental testing is required.  In addition to challenging the NRC rule that approved 

the HI-STORM UMAX design and being beyond the scope of this proceeding as discussed 

above, the Contention fails to address and to take issue with detailed information provided in the 

SAR concerning the testing and validation of the FLUENT Code discussed in Appendix 6A to 

the SAR.135  This validation includes benchmarking to industry full-scale cask experimental 

testing.136   

MPC Canister Shims:  Contention 14 also raises questions concerning the shims used in 

the spent fuel canisters.  Pet. at 58.  MPC-37 spent fuel canisters for PWR fuel and MPC-89 

canisters for BWR fuel will be stored at the CISF.137  The CISF will utilize the MPC-37 and 

MPC-89 spent fuel canisters, including the shims, that are part of the HI-STORM UMAX 

Canister Storage System certified by the NRC in Docket No. 1040.138  There is no change to the 

                                                 
135 SAR at Appendix 6A, Holtec Validation of FLUENT for Cask Applications.  
136 Id. at Appendix 6A, Section 6A.3, Holtec Validation.  
137 SAR at Table 1.0.4, Canisters Allowed for Storage in HI-STORM UMAX at HI-STORE. 
138 Compare SAR, Table 1.5.1, Drawing Packages for the HI-STORE CIS Facility with the corresponding table in 

Section 1.5 of the Final Safety Analysis Report on the HI-STORM UMAX Canister Storage System, Rev. 5 
(ADAMS Accession No. ML18192B094) (June 27, 2018) (hereinafter “HI-STORM UMAX FSAR”).  This 
comparison shows the same drawing and revision number for the MPC-37 enclosure in both the HI-STORE CIS 
Safety Analysis Report and the HI-STORM UMAX FSAR and the same drawing and revision number in both 
documents for the MPC-89 enclosure. 
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shims from that which exists in the approved certified license.  Nor does the Petition assert that 

there are.  Accordingly, the shims are part of the certified design and are not subject to challenge 

in this proceeding.    

Alleged Overheating of the Fuel and Storage of High Burnup Fuel:  Contention 14 also 

alleges that the fuel cladding may overheat, and that storage of high burnup fuel (“HBF”) would 

make the fuel cladding more susceptible to failure.  Pet. at 59-60.  However, as discussed in the 

responses to Contentions 20 and 23 infra, the NRC has certified the HI-STORM UMAX 

Canister Storage System for the storage of HBF, and specifically concluded that cladding 

temperatures would be maintained below acceptable limits so as to protect the cladding against 

degradation in accordance with NRC regulatory requirements.  Therefore, as discussed in greater 

detail in the Responses to Contentions 20 and 23, these issues are also beyond the scope of this 

proceeding.   

Alleged Fuel Loading of Canisters within 2.5 Years of Discharge:  Contention 14 also 

argues that a safety concern is raised by “Holtec’s recent announcement that it claims to have a 

process whereby the spent fuel can be taken from the reactor pools and placed in the [HI-

STORM] UMAX canister after being in the pool for only 2.5 years.”139  However, the loading of 

HI-STORM UMAX canisters is controlled and prescribed by Appendix B to the UMAX 

Certificate of Compliance, which strictly prescribes the loading of HI-STORM UMAX 

canisters.140  Any change to those requirements would require Holtec to request an amendment 

of the CoC, which Holtec has not done, and NRC approval.  Accordingly this assertion fails to 

                                                 
139 Pet. at 60.   
140 HI-STORM UMAX CoC, supra n.84, at Appendix B, Section 2.0, Approved Contents.  
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raise an issue material to the finding that the NRC must make as required by 10 C.F.R. 

§ 2.309(f)(1)(iv). 

In summary, Contention 14 is inadmissible because it fails to demonstrate an issue within 

the scope of the proceeding, fails to raise an issue material to the findings that the NRC must 

make in this proceeding, and fails to provide sufficient information to demonstrate a genuine 

dispute on a material issue. 

O. Contention 15 (Shallow Groundwater)   

Contention 15 alleges that the ER fails to adequately determine whether shallow 

groundwater exists at the site, and alleges that this is important to assess the impact of a 

radioactive leak from the CIS facility on groundwater (Pet. at 60).  Contention 15 is inadmissible 

because it is not supported by an adequate basis as required by 10 C.F.R. § 2.309(f)(1)(ii), fails 

to demonstrate an issue material to the findings that the NRC must make as required by 10 

C.F.R. § 2.309(f)(1)(iv), and fails to provide sufficient information to demonstrate a genuine 

dispute with the Application on a material issue as required by 10 C.F.R. § 2.309(f)(1)(vi).    

While Contention 15 (Pet. at 51) and Sierra Club’s expert, Mr. Rice (Rice Declaration, 

“Comments on Proposed Holtec Facility” at 1), allege that insufficient field investigations have 

been performed to determine whether shallow groundwater exists, neither the Contention nor Mr. 

Rice’s declaration provide any explanation why this alleged issue is material.  In order to 

demonstrate a genuine issue, the Sierra Club must provide some plausible showing that there are 

undiscussed NEPA consequences warranting review.  PFS, CLI-04-22, 60 N.R.C at 138-39.  

Thus, as in the PFS case, the petitioner must give the Commission some reason to believe that 

contamination could find its way outside the cask.  Id. at 138.  Further, in order to demonstrate a 

genuine, material dispute, the Sierra Club must present some plausible support or argument that 

such consequences are significant enough to require inclusion in the ER, as NEPA requires 
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discussion of the impacts of a proposed action that significantly affect the environment (42 

U.S.C. § 4332(2)(C)(i)) and 10 C.F.R. § 51.45(b) only requires impacts to be discussed in 

proportion to their significance.141  As previously discussed, if there are alleged errors or 

omission in the environmental analysis, it is the petitioner’s burden to show their significance 

and materiality.  Exelon Generating Co. (Early Site Permit for Clinton ESP Site), CLI-05-29, 62 

N.R.C. at 811.  “NEPA is, after all, governed by a ‘rule of reason,’ which frees the agency from 

pursuing unnecessary or fruitless inquiries.”  PFS, CLI-04-22, 60 N.R.C at 139.  

Here, neither Contention 15 nor Mr. Rice’s declaration provides any information 

indicating that a radioactive leak from the CISF is credible.  As the ER states, “There is no 

potential for a liquid pathway because the SNF contains no liquid component and the casks are 

sealed to prevent any liquids from contacting the SNF assemblies.”  ER at 1-7, 7-2.   

Given the CIS Facility start clean/stay clean philosophy (i.e., CIS Facility plans to 
reject and return canisters that have unacceptable external contamination), as well 
as the fact that no canisters would be opened at the proposed CIS Facility, and 
considering the engineered features of the canister/cask, there appears to be no 
viable mechanism by which significant radioactive materials would migrate off-
site, or even away from the casks.   

Id. at 4-47.  As the ER explains, a release is not credible under normal, off-normal or accident 

conditions. 

The lid of the canister is double sealed, and consists of a closure lid to shell weld 
(lid-to-shell) and a closure ring to shell weld (ring-to-shell). In order for a leak to 
the environment to occur, both the primary and secondary welds must be leaking. 
Because the confinement boundary is welded and the temperature and pressure of 
the canister are within the design limits, no discernible leakage is credible. In 
view of the above, direct radiation from the casks would be the only source of 
radiation to members of the public as a result of normal operations.    

                                                 
141 See, e.g., Progress Energy Florida, Inc. (Levy County Nuclear Power Plant, Units 1 and 2), LPB-09-10, 70 

N.R.C. 51, 105 (2009) (rejecting a contention because petitioners failed to present any plausible support or 
argument that impacts would be significant enough to require inclusion in the ER); Florida Power & Light Co. 
(Turkey Point Units 6 and 7), LBP-11-06, 73 N.R.C. 149, 198 (2011) (rejecting a contention because petitioners 
did not explain why impacts would be so potentially significant as to warrant analysis in the ER). 
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Id. 

The results of the evaluations presented herein demonstrate that the HI-STORM 
UMAX system can withstand the effects of off-normal events and remain in 
compliance with the applicable acceptance criteria. None of the off-normal events 
would affect the safe operation of the HI-STORM UMAX system or result in any 
release of radioactive material.  

Id. at 4-55. 

The results of the evaluations performed in the FSAR demonstrate that the HI-
STORM UMAX storage system can withstand the effects of all credible and 
hypothetical accident conditions and natural phenomena without affecting its 
safety function.  

Id. at 4-56. 

The potential impacts of accidents are presented in Section 4.13. The postulated 
design basis accidents include hazards from natural phenomena, such as 
earthquakes, floods, tornadoes, and hurricanes; and fuel handling-related 
accidents. The results demonstrate that the HI-STORM UMAX storage system 
can withstand the effects of all credible and hypothetical accident conditions and 
natural phenomena without affecting its safety function. There are no credible 
mechanisms (either from off-normal operations or from hypothetical accidents) 
that would result in the release of radioactive spent nuclear fuel (SNF) contents, 
including airborne radioactive material, into the environment.  

Id. at 6-7.142 

Neither the Sierra Club nor Mr. Rice addresses or provides any reason to dispute any of 

this information in the Application.  In the absence of any plausible explanation of how a release 

might occur, whether the existence of shallow groundwater has been determined is irrelevant.    

                                                 
142 There is also considerable information in the safety analysis for the CISF, and the underlying safety analyses on 

which the safety of the CISF is based, demonstrating that a release from the canisters is not credible.  See, e.g., 
SAR at 233 (“The MPC provides for confinement of all radioactive materials for all design basis, off-normal and 
postulated accident conditions. As the only canisters certified for storage in the HI-STORE CIS facility are those 
qualified in the HI-STORM UMAX FSAR . . . , the confinement criteria for the MPCs is incorporated by 
reference from Section 2.0.6 of [the HI-STORM UMAX FSAR].”) (reference omitted).  Similarly, the NRC 
Safety Evaluation of the HI-STORM UMAX storage system states:  “The cask confinement system was evaluated 
to demonstrate that it will reasonably maintain confinement of radioactive material under normal, off-normal, and 
credible accident conditions.”  HI-STORM UMAX SER, supra n.69, at 25.  
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Even assuming arguendo that a leak were considered possible, neither the Sierra Club nor 

Mr. Rice has provided any information (or even any claim) that the environmental consequences 

would be sufficient to warrant discussion.  As part of the Radiological Environmental 

Monitoring Program (“REMP”), samples of media and effluents, including gases and vapor, air 

particulates, soil, sediment, fauna, vegetation, surface water, waste waters, and groundwater, are 

collected and analyzed.  ER at 4-50.  A monitoring network of thermoluminescent dosimeters 

and optically stimulated luminescence are also used to measure ambient gamma radiation.  Id.  

The sampling media and sampling locations included in the REMP would provide a measure of 

the routine operations within and around the facility and monitor the potential impact of the 

facility operations on the off-site environment, including the general public.  Id.  If a canister 

were leaking, the design of the vertical ventilated module cavity can accommodate a 

sequestration canister that can isolate the leaking canister from the environment.  SAR Sec. 

18.15 at 634.  None of this information is controverted. 

In addition, in challenging the ER’s conclusion that “Based upon information obtained 

from the onsite drilling, shallow alluvium is likely non-water bearing at the Site” (ER at 3-40), 

the Sierra Club ignores and fails to dispute information in the Application that provides the basis 

for this statement.  The Sierra Club and Mr. Rice posit that this conclusion is based solely on the 

absence of water in monitoring well ELEA-2 observed in 2007, and Mr. Rice explains that other 

wells installed in the site “are completed entirely in the Dockum” and “[t]hus, they cannot be 

used to determine whether [any] groundwater exists at the alluvium/Dockum interface.”  Rice 
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Decl. at 3.  Mr. Rice overlooks pertinent information on the Work Plan in the 2017 Geotechnical 

Data Report,143 which states: 

4.3.3 Groundwater Monitoring Wells. 

B101, B105, B106, B107, and B109 will be completed as groundwater 
monitoring wells with standpipe surface casing.  The wells will consist of 2-inch-
diameter, Sch. 40 PVC.  We anticipate installing up to 20 feet of 0.010-inch 
slotted well screen and a silica sand pack. B101 is intended to be screened in the 
deep aquifer. B105, B106, B107, and B109 are intended to be screened in the 
shallow aquifer.  The actual screened intervals and length may be adjusted in the 
field based on the soil, rock, and groundwater conditions encountered.  A 
bentonite chip seal will be used above the sand pack with the remainder of the 
borehole backfilled with a cement-bentonite grout. 

***  

If groundwater is not encountered in a boring planned for monitoring well 
installation, the borehole may be backfilled with cement-bentonite grout with no 
monitoring well installed.  This decision will be made in consultation with the 
Project Manager. 

2017 Geotechnical Data Report at 53 (GEI Consultants Work Plan) (emphasis added).  Thus, as 

reflected in the Work Plan, the personnel performing the geotechnical exploration were 

monitoring for groundwater conditions encountered during drilling to determine where the wells 

should be screened.   

As reflected in the boring logs for these wells, split spoon samples were taken at very 

close intervals in the residual soil above the Chinle, including samples taken at their interface.  

See, e.g., Geotechnical Data Report at 72-73 (Final Boring Log for Boring No. B-101, pp. 1-2); 

id. at 88-89 (Final Boring Log for Boring No. B-101A, pp. 1-2, specifically noting “groundwater 

not encountered” at the interface of the residual soil and the Chinle); id. at 95 (Final Boring Log 

                                                 
143 The Geotechnical Data Report, HI-STORE CISF Phase 1 Site Characterization (Dec. 2017) was submitted to the 

NRC in a response to a request for supplemental information (ADAMS Accession No. ML17362A097) identified 
in the Notice of Opportunity for Hearing (83 Fed. Reg. at 32,922).  The 2017 Geotechnical Data Report, 
submitted as attachment 5 to this response for supplemental information, is available at ADAMS Accession No. 
ML18023A958. 
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for Boring No. B-102, p. 2, observing that the sample at the interface of the residual soil and the 

Chinle was “dry”); id. at 102 (Final Boring Log for Boring No. B-105, p.2, observing that the 

same at the interface was dry); id. at 110 (Final Boring Log for Boring No. B-105A, p. 2, 

specifically noting “groundwater not encountered” at the interface of the residual soil and the 

Chinle); id. at 128 (Final Boring Log for Boring No. B-109, p. 2, observing that the sample at the 

interface of the residual soil and the Chinle was “dry”).  Thus, there was considerable data and 

observations from drilling in 2017 supporting the conclusion in the ER.  As the Sierra Club fails 

to address this information, it presents no genuine dispute with the Application.144 

P. Contention 16 (Brine).   

Contention 16, which alleges that the ER does not contain any information as to whether 

brine continues to flow in the subsurface under the Holtec site (Pet. at 62), is inadmissible.  

Contention 16 is not supported by an adequate basis as required by 10 C.F.R. § 2.309(f)(1)(ii), 

fails to demonstrate an issue material to the findings that the NRC must make as required by 10 

C.F.R. § 2.309(f)(1)(iv), and fails to provide sufficient information to demonstrate a genuine 

dispute with the Application on a material issue as required by 10 C.F.R. § 2.309(f)(1)(vi).    

Contention 16 alleges that brine could cause corrosion and leaks in the canisters holding 

spent nuclear fuel (Pet. at 62) but provides no basis or explanation how this could occur.  As 

Figure 1 of Mr. Rice’s own declaration shows, Holtec’s CIS Facility is above the interface 

between the alluvium and dockum group where Mr. Rice hypothesizes that shallow groundwater 

might be present.  Figures 3.5.5 through 3.5.7 of the ER (ER at 3-46 – 3-48), which provide three 

                                                 
144 Mr. Rice’s discussion of saturation measurements in 15 soil samples (see Rice Decl. at 3 and n.27) is irrelevant to 

the observations during drilling. The observations in the drilling logs, discussed above, are based on split spoon 
samples taken while drilling, not subsequent saturation measurements of samples.  Similarly, Mr. Rice’s 
discussion of groundwater conditions at the WCS site raise no genuine dispute regarding the conclusions resulting 
from drilling in the ISFSI area at the CISF. 
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detailed subsurface profiles145 transversing the specific area where ISFSI will be located, show 

more specifically that there is about 10 feet between the bottom of the ISFSI and the interface of 

the alluvium (residual soil) and underlying formation (shown at the Chinle) where Mr. Rice 

suggests perched groundwater could occur.146  As the ER states, “[t]he water table is sufficiently 

below the bottom of the subterranean HI-STORM UMAX system to preclude the possibility of 

any groundwater intrusion in the storage cavity spaces.”  ER at 2-17.  Neither the Contention nor 

Mr. Rice provide any basis to dispute this conclusion.  Moreover, as discussed in the HI-STORM 

UMAX Final Safety Analysis Report,  

the [Cavity Enclosure Container] is a closed bottom, open top, thick walled 
cylindrical vessel that has no penetrations or openings. Thus, groundwater has no 
path for intrusion into the interior space of the CEC.  

HI-STORM UMAX FSAR at 1-17. Consequently, even if brine were present in shallow 

groundwater (for which Petitioner has provided no basis), the Sierra Club has provided no basis 

for a means by which the brine could affect the canisters. 

As previously discussed, to demonstrate a genuine material dispute with the Application, 

the Sierra Club bears the burden of making some plausible showing that significant unanalyzed 

environmental consequences would occur.  The Sierra Club has not met this burden. 

Further, Mr. Rice does not provide any information that brine might be present in shallow 

groundwater below the ISFSI.  Mr. Rice cites the 2007 Eddy Lea Siting Study at pages 2.11-4 

through 2.11-6.  Rice Decl. at 6 & nn.29-31.  As the Siting Study shows in Figure 2.11.3-2, the 

                                                 
145 Figure 3.5.5 of the ER shows the borings and wells on which these profiles are based, and the end-points of each 

of the profiles.  ER at 3-46. 
146 There is even more separation between this interface and the bottom elevation of the canisters, because those 

canisters sit in thick Cavity Enclosure Containers (“CEC”), which in turn sit on the Support Foundation Pad. See 
Final Safety Analysis Report on the HI-STORM UMAX Canister Storage System, Rev. 5, at 1-17, 19 (ADAMS 
Accession No. ML18192B094) (June 27, 2018) (“HI-STORM UMAX FSAR”).  The thickness of the Support 
Foundation Pad is greater than or equal to 33 inches.  HI-STORM UMAX CoC, supra n.84, App. B at 3-13 
(Table 3-4). 
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seeps and spring in which brine was located are on the eastern side of the site, near the Laguna 

Gatuna (Eddy Lea Siting Study at 2.11-5), where multiple facilities discharged brine produced 

from oil and gas production (ER at 3-40; Eddy Lea Siting Study at 2.4-3).  As both the ER and 

Siting Study state, “saturations of shallow groundwater brine have been created in a number of 

areas associated with the playa lakes.”  ER at 3-41; Eddy Lea Siting Study at 2.4-3.  The CISF is 

located on the western side of the site, away and upgradient from the Laguna Gatuna.  See SAR 

at 81 (Figure 2.1.6(a)) and 146 (Figure 2.4.7).     

Mr. Rice provides no basis for concluding that brine might appear below the ISFSI site.  

Instead, his declaration merely asks questions (i.e. do the seeps continue to flow, could brine 

come in contact with the canisters, etc.).  Merely posing questions does not raise a genuine 

dispute with an application.  PPL Susquehanna, LLC (Susquehanna Steam Electric Station, Units 

1 and 2), LBP-07-04, 65 N.R.C. 281, 324 (2007). 

Q. Contention 17 (Fractured Rock).   

Contention 17, which alleges that the ER and SAR do not discuss the implications of 

fractured rock beneath this site (Pet. at 63-64), is inadmissible.  The Contention alleges that these 

fractures could allow radioactive leaks to enter groundwater or brine to corrode the containers 

(id.), and thus appear duplicative of Contentions 15 and 16, and is inadmissible for all the same 

reasons discussed with respect to those contentions.  The Sierra Club has not advanced any 

plausible scenario by which radioactive material might leak from the canisters or provided any 

showing regarding the significance of such an occurrence, and therefore has not demonstrated 

any genuine material dispute regarding contamination of groundwater.  Similarly, it has not 

provided any explanation how groundwater could reach and corrode the canisters.  Indeed, Mr. 

Rice’s declaration does not even suggest that fractured rock could result in brine corroding the 

canisters.  For these reasons, Contention 17 is not supported by an adequate basis as required by 
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10 C.F.R. § 2.309(f)(1)(ii), fails to demonstrate an issue material to the findings that the NRC 

must make as required by 10 C.F.R. § 2.309(f)(1)(iv), and fails to provide sufficient information 

to demonstrate a genuine dispute with the Application on a material issue as required by 10 

C.F.R. § 2.309(f)(1)(vi). 

The Contention is also incorrect in asserting that the ER and SAR do not note the 

presence of fractured rock.  Both of those documents state that the water-bearing zone measured 

in well ELEA-2 consists of either fractures or tight sandy loams between the depths of 85 and 

100 feet, and references the 2007 Eddy Lea Siting Study.  ER at 3-40; SAR at 151.  Further, as 

Mr. Rice states, fractures are reported in the logs of the monitoring wells provided in the 2007 

Siting Study and the 2017 Geotechnical Data Report.  See Rice Decl. at 6 & nn. 34-35. 

Moreover, the 2007 Siting Study discusses piezometer ELEA-2 drilled in the site area.  

The well was cased with a screen interval from 58 to 98 feet, and the water level rose in this well 

over several days to a depth of 34 feet below land surface.  With the water bearing zone 

consisting either of fractures or tight sandy loams between depths of 85 and 100 feet, the report 

observes that the water is under an artesian head of 50 feet.  ELEA Siting Study at 2.4-4.  This 

indicates two things: (1) that there is a confining layer that prevents groundwater from the water 

bearing zones of rock below the site from moving upwards (otherwise there would be no artesian 

head), and would similarly prevent any groundwater above the bedrock from migrating 

downwards; and (2) that if fractures allowed communication between the groundwater in the 

water bearing zone and the surface, the direction of movement would be upwards but would 

remain well below the elevation of the ISFSI.  Neither the Sierra Club nor Mr. Rice address this 

information in the Application and supporting documents and thus do not demonstrate that there 

is any genuine dispute concerning fractures in underlying rock. 
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R. Contention 18 (Santa Rosa Formation).   

Contention 18, which alleges that the Holtec ER has not adequately discussed the 

possibility that waste-contaminated groundwater could reach the Santa Rosa Formation (Pet. at 

65), is inadmissible for all the same reasons discussed with respect to Contention 15.  Because 

the Sierra Club and Mr. Rice provide no information setting forth a plausible scenario that would 

result in releases to groundwater, and no information suggesting that even if this occurred, the 

consequences would be significant, Contention 18 is not supported by an adequate basis as 

required by 10 C.F.R. § 2.309(f)(1)(ii), fails to demonstrate an issue material to the findings that 

the NRC must make as required by 10 C.F.R. § 2.309(f)(1)(iv), and fails to provide sufficient 

information to demonstrate a genuine dispute with the Application on a material issue as required 

by 10 C.F.R. § 2.309(f)(1)(vi). 

The Sierra Club asserts that the ER contains no discussion of the Santa Rosa Formation 

or any of the points raised in Mr. Rice’s report.  Pet. at 66.  Mr. Rice’s discussion of the Santa 

Rosa Formation is based predominantly on the 2017 Geotechnical Data Report referenced in and 

provided in support of the Application (see Rice Decl. at 7, nn. 40-43), so the only aspect of Mr. 

Rice’s Declaration concerning the Santa Rosa Formation that is not addressed by the applicant is 

Mr. Rice’s statement that “the possibility that waste-contaminated groundwater could reach the 

Santa Rosa Formation cannot be dismissed” (id. at 7).  Yet nothing in the Contention 18 

discussion or in Mr. Rice’s report provides a suggestion – let alone a basis – for the possibility of 

“waste-contaminated groundwater” reaching the Santa Rosa Formation.  The burden is on the 

proponent of the contention to provide a basis for its assertions.  The proponent does not meet its 

burden by putting forth an unsupported hypothetical and demanding that the applicant prove the 

negative.  Apart from the absence of any credible mechanism that might result in groundwater 

contamination, this speculative and conclusory statement by Mr. Rice raises no genuine material 
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dispute.  Speculation, even by an expert, fails to provide the requisite support for an admissible 

contention.  See, e.g., Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, 

Unit 3), CLI-08-17, 68 N.R.C. 231, 240 (2008). 

S. Contention 19 (Packer Tests).   

Contention 19, which alleges that two sets of packer tests in the Santa Rosa Formation do 

not appear to have been conducted properly (Pet. at 66), are inadmissible.  Once more, the Sierra 

Club’s contention and Mr. Rice’s declaration do not provide any explanation why these packer 

tests are material to the NRC’s environmental review.  One might presume that the Sierra Club is 

questioning the hydraulic conductivity measurements in connection with its concern that 

groundwater may become contaminated, but in the absence of any explanation why a release 

from the canisters is credible or the consequences significant, such a concern raises no material 

issue or dispute with the Application.   

Mr. Rice asserts that the hole does not appear to have been cleaned before conducting the 

packer tests, and cites the Geotechnical Data Report (see Rice Decl. at 8 & n. 49), but the 

Geotechnical Data Report is silent on this point and does not provide any basis to assume that the 

test was improperly performed.147  Moreover, the 2017 geotechnical work was performed under 

a nuclear quality assurance program (Geotechnical Data Report at 5-6), and the design of field 

and laboratory program was based on NRC guidance (id. at 49).  Mr. Rice’s mere speculation 

that acceptable procedures may not have been followed raises no genuine dispute.  Similarly, Mr. 

Rice’s statement that there is no description of the water used in the tests (Rice Decl. at 8) does 

not show that the tests were improperly performed.  While Mr. Rice also asserts that the test 

                                                 
147 In point of fact, while the page of Geotechnical Data Report cited by Mr. Rice (Rice Decl. at 8 n.48, citing GEI, 

2017, Page 12 of 520) does not discuss whether or not the hole was cleaned, GEI’s procedures for the packer tests 
does require the borehole to be flushed with clean water for at least 2 minutes and until return water is visually 
clear.  This is simply detail beyond that discussed in the Report.  
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duration was too short, he provides no explanation of how that might have affected the results. 

Nor does he provide any discussion of the significance of the measured hydraulic conductivity 

measurements.  In short, neither the Sierra Club not Mr. Rice demonstrate the existence of any 

genuine material and therefore admissible issue. 

T. Contention 20 (High Burnup Fuel).   

Contention 20 claims that the safety and environmental related issues concerning “high-

burnup fuel” (“HBF”) are not adequately addressed in either the Safety Analysis Report or the 

Environmental Report.  The Contention is inadmissible.  As set forth in subsection 1 below, the 

adequacy and safety of the HI-STORM UMAX Canister Storage System to store HBF was 

approved by NRC in its certification of the HI-STORM UMAX, and the HI-STORE CIS 

Application relies upon and incorporates by reference the design information for the HI-STORM 

UMAX.  Therefore, the safety-related storage claims raised by Contention 20 have been resolved 

by rule in the NRC’s issuance of the HI-STORE UMAX Certificate of Compliance and are 

therefore beyond the scope of this proceeding.  For this reason, and other reasons set forth in 

subsection 1, this aspect of Contention 20 is inadmissible.  As set forth in subsection 2 below, 

contrary to the Sierra Club’s claims, the Environmental Report does take into account 

environmental impacts associated with the transportation of HBF, which Contention 20 fails to 

challenge, and likewise the environmental-related issues in Contention 20 are inadmissible. 

1. Safety-Related Storage Claims  

The adequacy of the HI-STORM UMAX storage system to safely store HBF was 

addressed and approved by the NRC in its safety evaluation report for the HI-STORM UMAX 

Canister Storage System, and the HI-STORM UMAX Certificate of Compliance authorizes the 

storage of HBF.  Petitioner has not sought a waiver of the NRC rule granting the HI-STORM 

UMAX Certificate of Compliance, and therefore cannot challenge the certified HI-STORM 
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UMAX design in this proceeding.  Additionally, because the HI-STORE CIS Application 

incorporates by reference the HI-STORM UMAX design, 10  C.F.R. § 72.46(e) precludes 

challenge of cask design issues in this proceeding.  Therefore Contention 20 is inadmissible 

because it fails to demonstrate an issue within the scope of the proceeding as required by 10 

C.F.R. § 2.309(f)(1)(iii).  The safety-related claims in Contention 20 are also inadmissible 

because they are not supported by an adequate basis as required by 10 C.F.R. § 2.309(f)(1)(ii) 

and fail to provide sufficient information to demonstrate a genuine dispute on a material issue as 

required by 10 C.F.R. § 2.309(f)(1)(vi).   

The FSAR for the HI-STORM UMAX System specifically addresses HBF and adopts the 

NRC guidance in ISG-11, Rev. 3148 for the storage of HBF.149  Likewise, the SAR for the HI-

STORE CIS facility expressly adopts ISG-11, Rev. 3.150  Nowhere does Sierra Club address or 

take issue with Holtec’s adoption of ISG-11, Rev. 3 for the safe storage of HBF.   

The NRC issued ISG-11, Rev. 3 in November 2003 to provide acceptance criteria for 

providing reasonable assurance for the safe storage of HBF (i.e., fuel with average assembly 

burnups exceeding 45 GWd/MTU).  Specifically, the object of ISG-11, Rev. 3 is “to assure 

integrity of the cladding material” by ensuring that cladding temperatures for HBF would remain 

within acceptable limits so as to protect the cladding against degradation that could lead to gross 

fuel ruptures, as required by 10 C.F.R. § 72.122(h)(1), and also to allow ready retrieval of the 

                                                 
148 NRC Spent Fuel Project Office, Interim Staff Guidance – 11, Rev. 3, Cladding Considerations for the 

Transportation and Storage of Spent Fuel (Nov. 17, 2003) (hereinafter “ISG-11, Rev. 3”). 
149 See, e.g., HI-STORM UMAX FSAR at Sections 2.0.3 (MPC Design Criteria, Thermal), 2.5 (Thermally 

Significant Loads and Acceptance Criteria) and 4.0 (Thermal Evaluation, Overview). 
150 See, e.g., SAR at Sections 4.7 (Summary of Design Criteria), and 6.0 (Thermal Evaluation, Introduction). 
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spent fuel from the storage system for further processing or disposal, as required by 10 C.F.R. § 

72.122(l) and 10 C.F.R. § 72.236(m).151  The temperature limits set out in the ISG are as follows: 

• “For all fuel burnups (low and high), the maximum calculated fuel cladding 
temperature should not exceed 400°C (752°F) for normal conditions of storage 
and short-term loading operations (e.g., drying, backfilling with inert gas, and 
transfer of the cask to the storage pad).” 

• “For off-normal and accident conditions, the maximum cladding temperature 
should not exceed 570°C (1058°F).”152 

The Holtec FSAR for the HI-STORM UMAX System expressly adopted and applied the 

NRC acceptance criteria in ISG-11, Rev. 3 for the storage of HBF in the HI-STORM UMAX 

Canister Storage System.153  Upon review, the NRC concluded in its Safety Evaluation Report 

for the HI-STORM UMAX System that the Holtec had both adopted and met the ISG-11, Rev. 3 

acceptance criteria for HBF.154   

Accordingly, the HI-STORM UMAX Certificate of Compliance issued by the NRC 

authorizes the storage of HBF in HI-STORM UMAX canisters.155  Specifically, Appendix B to 

the CoC authorizes storage of fuel assemblies in the MPC-37 of an average burnup ≤ 68.2 

GWd/MTU and storage of fuel assemblies in the MPC-89 of an average burnup ≤ 65 

GWd/MTU.156  Because the HI-STORM UMAX Certificate of Compliance addresses the safety 

issues raised in Contention 20, the Contention is a direct challenge to a Commission rule and is 

beyond the scope of this proceeding, as discussed in the answer to Contention 14 above.  

Additionally, as also discussed in the answer to Contention 14 above, the HI-STORE CIS 

                                                 
151 ISG-11, Rev. 3 at 1-3. 
152 Id. at 2-3. 
153 See, e.g., Final Safety Analysis Report on the HI-STORM UMAX Canister Storage System at Sections 2.0.3 

(MPC Design Criteria, Thermal), 2.5 (Thermally Significant Loads and Acceptance Criteria), and 4.0 (Thermal 
Evaluation, Overview). 

154 HI-STORM UMAX SER, supra n. 69, at 15-17, 21-22. 
155 HI-STORM UMAX CoC, supra n.84. 
156 Id. at Appendix B, Table 2.1-1. 



94 

Application incorporates by reference the HI-STORM UMAX design, and therefore cask design 

issues are precluded from hearing in this proceeding by 10  C.F.R. § 72.46(e).  Therefore, the 

storage claims raised in Contention 20 are inadmissible for failure to demonstrate an issue within 

the scope of the proceeding as required by 10 C.F.R. § 2.309(f)(1)(iii).  

The safety-related storage claims raised in Contention 20 are also inadmissible because 

they are not supported by an adequate basis as required by 10 C.F.R. § 2.309(f)(1)(ii) and fail to 

provide sufficient information to demonstrate a genuine dispute on a material issue as required 

by 10 C.F.R. § 2.309(f)(1)(vi).  As stated above, the Holtec SAR for the CISF (like the FSAR for 

the HI-STORM UMAX System) adopts and applies the NRC acceptance criteria in ISG-11, Rev. 

3 for the storage of HBF at the CISF in order to protect against fuel cladding degradation.157   

Specifically, Section 4.7 (Summary of Design Criteria) states in part as follows: 

The temperature of the used fuel remains below the limit set forth in ISG-11, Rev. 
3 [4.0.1] which insures that the fuel will not undergo any significant degradation 
in storage.158 

Section 6.6 (Regulatory Compliance) of the SAR for the CISF states in part as follows: 

Following the guidance of ISG-11 [4.0.1], the fuel cladding temperature at the 
beginning of dry storage at HI-STORE will be below the anticipated damage-
threshold temperatures for normal conditions of storage for the licensed life of the 
HI-STORM UMAX System. Maximum fuel cladding temperatures for long-term 
storage conditions are reported in Section 6.4. The large margin to the ISG-11 
limit for the fuel cladding temperature at the HI-STORE ISFSI provides added 
assurance that the breach of fuel cladding in storage is extremely unlikely. 

*     *     *     *     * 

During Short Term Operations, the ISG-11 requirement to ensure that maximum 
cladding temperatures be below 400°C (752°F) for high burnup fuel and below 
570°C (1058°F) for moderate burnup fuel is satisfied with ample margin. 

                                                 
157 See, e.g., SAR at Sections 4.7 (Summary of Design Criteria) and 6.0 (Thermal Evaluation, Introduction). 
158 SAR at 282 (emphasis added). 
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*     *     *     *     * 

It is therefore concluded that all applicable regulatory requirements and guidelines 
germane to the integrity of the stored fuel and the HI-STORM UMAX storage 
system have been addressed and satisfied in this chapter. 159 

Section 17.14 (Regulatory Compliance), concludes as follows:   

The requirements of 10CFR72.122(h)(1) are met: The design of the [Dry Cask 
Storage System] and the selection of materials adequately protect the spent fuel 
cladding against degradation that might otherwise lead to gross rupture of the 
cladding by ensuring that the cladding temperature remains below the ISG-11 
Rev 3 limits.160 

Nowhere does Contention 20 address or take issue with these provisions of the Holtec 

Application that address the storage of HBF at the HI-STORE CIS.  Instead, Contention 20 (Pet. 

at 68-70) refers to two historical Department of Energy documents that cite known issues 

regarding storage of HBF.  The issues raised in the documents cited by the Sierra Club, however, 

are fully addressed in the HI-STORM UMAX certification documents.   

For example, the Sierra Club asserts that according to the Nuclear Waste Technical 

Review Board, cladding defects are the principal cause of cladding failure and increase with 

longer reactor operation time (Pet. at 70).  However, the HI-STORM UMAX Certificate of 

Compliance specifically authorizes the storage of fuel assemblies with known or suspected 

cladding defects, referred to as “Damaged Fuel” as well as the storage of “ruptured fuel rods, 

severed rods,” and “loose fuel pellets,” referred to as “Fuel Debris.”  They are to be loaded in 

specially designed enclosures within the canister, referred to as “Damaged Fuel Containers,” 

which permit gaseous and liquid media to escape while minimizing dispersal of gross 

                                                 
159 SAR at 375 (emphasis added). 
160 SAR at 574 (emphasis added). 
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particulates.161  These enclosures protect fuel assemblies within the sealed MPC which in turn 

prevents radioactive releases into the environment.  The NRC rules specifically permit placement 

of spent fuel within sealed canisters as an acceptable means to protect against the adverse 

consequences of degraded spent fuel cladding.  10 C.F.R. § 72.122(h)(1).162 

Therefore, any fuel assemblies with cladding defects at the time of canister loading would 

be confined in accordance with applicable NRC regulatory requirements.  The NRC Safety 

Evaluation Report on the HI-STORM UMAX has multiple conclusions that fuel, including 

damaged fuel assemblies, would be confined as required by NRC regulations.  For example:   

SER Conclusion F3.4 at 14:  “The applicant has met the requirements of 10 CFR 
72.236(l), “Specific Requirements for Spent Fuel Storage Cask Approval.” The 
design analysis and submitted bases for evaluation acceptably demonstrate that 
the cask and other systems important to safety will reasonably maintain 
confinement of radioactive material under normal, off-normal, and credible 
accident conditions. 

SER Conclusion F5.4 at 25:  The cask confinement system was evaluated to 
demonstrate that it will reasonably maintain confinement of radioactive material 
under normal, off-normal, and credible accident conditions.163 

Likewise, the NRC Safety Evaluation Report has multiple conclusions that “[t]he design 

of the [HI-STORM UMAX] and the selection of materials adequately protect the SNF cladding 

against degradation that might otherwise lead to damaged fuel.”164  Key to achieving this 

objective is maintaining cladding temperatures below the acceptance limits set out in ISG-11, 

Rev. 3 (quoted above).  The NRC SER concluded in this respect as follows:   

                                                 
161 HI-STORM UMAX CoC, supra n.84, Appendix A, Section 1.1 (Definitions) and Appendix B, Section 2 

(Approved Contents). 
162 As the Commission stated when proposing this rule, a “canister could serve as a replacement for the cladding” 

where there has been cladding degradation.  51 Fed. Reg. 19,106, 19108 (May 27, 1986).  See also answer to 
Contention 23, infra. 

163 HI-STORM UMAX SER, supra n. 69, at 14, 25 (emphasis added). 
164 HI-STORM UMAX SER, supra n. 69, at 37 (emphasis added). 
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SER Conclusion F3.5 at 14:  The HI-STORM UMAX canister provides “A 
confinement barrier that acceptably protects the cladding during storage.” 

SER Conclusion F4.3 at 23:  “The spent fuel cladding is protected against 
degradation leading to gross ruptures under long-term storage by maintaining 
cladding temperatures below 752°F (400°C). Protection of the cladding against 
degradation is expected to allow ready retrieval of spent fuel for further 
processing or disposal.” 

SER Conclusion F4.4 at 24:  “The spent fuel cladding is protected against 
degradation leading to gross ruptures under off-normal and accident conditions 
by maintaining cladding temperatures below 1058°F (570°C). Protection of the 
cladding against degradation is expected to allow ready retrieval of spent fuel for 
further processing or disposal.” 

SER Conclusion F5.2 at 25:  “The HI-STORM UMAX Canister Storage System 
design adequately protects the spent fuel cladding against degradation that might 
lead to gross ruptures.”165 

Contention 20 also quotes a DOE report (Pet. at 69) that “burnup rates as low as 30 

GWd/MTU can present performance issues including cladding embrittlement under accident 

conditions as well as normal operations.”  These performance issues, however, concern “loss of 

coolant accidents and reactivity insertion accidents” during reactor operation, and not spent fuel 

storage.166  The DOE report goes on to state (quoted in part in the Petition at 68-69) that “[t]hese 

cladding performance issues need to be addressed before extended fuel utilization fuel can be 

loaded into dry casks and transportation systems.”167  As discussed above, the NRC’s 

certification of the HI-STORM UMAX Canister Storage System (which post-dates the DOE 

report referenced in Contention 20) addresses the potential for cladding degradation that may 

occur during plant operation by requiring Damaged Fuel and Fuel Debris to be loaded in 

specially designed Damaged Fuel Containers within the sealed MPC canister.  As quoted above, 

the NRC’s SER determined that the HI-STORM UMAX’s confinement system “will reasonably 

                                                 
165 HI-STORM UMAX SER, supra n. 69, at 14, 23-25 (emphasis added). 
166 Department of Energy, A Project Concept for Nuclear Fuels Storage and Transportation (June 15, 2013) at 29. 
167 Id. 
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maintain confinement of radioactive material under normal, off-normal, and credible accident 

conditions.”      

In short, the storage issues raised in Contention 20 were all addressed and resolved in the 

NRC’s Certification of Compliance for the HI-STORM UMAX System, which specifically 

authorizes the storage of HBF as well as degraded fuel.  Accordingly, these issues are resolved 

by NRC rule and are beyond the scope of this proceeding and are inadmissible.  Moreover, 

because the Sierra Club fails to address and challenge in Contention 20 the provisions in the HI-

Store CIS Safety Analysis Report concerning the capability of the HI-STORM UMAX system at 

the CISF to safely store HBF, the storage claims in Contention 20 are also inadmissible for 

failure to provide an adequate basis as required by 10 C.F.R. § 2.309(f)(1)(ii) and failure to 

provide sufficient information to demonstrate a genuine dispute on a material issue as required 

by 10 C.F.R. § 2.309(f)(1)(vi).  

2. The Environmental-Related Claims Raised in Contention 20 Are 
Inadmissible 

The Sierra Club asserts that HBF causes spent fuel cladding to become thinner, more 

brittle and susceptible to cracking, and thus the transportation and storage high-burnup fuel are 

“more likely to leak radioactive material into the environment.”  Pet. at 67-68.  Sierra Club thus 

contends that the ER “must discuss and evaluate the risks of transporting and storing HBF due to 

deterioration of the cladding from HBF.”  Id. at 70.  However, the Contention is not supported by 

an adequate basis as required by 10 C.F.R. § 2.309(f)(1)(ii) and the Sierra Club fails to provide 

any factual basis to demonstrate the existence of a genuine material dispute with the Application.  

Therefore, its claims are inadmissible. 

As discussed above, the risks of storing HBF are fully addressed both in the HI-STORM 

UMAX Certification of Compliance documents and the CISF SAR.  Because these are issues 
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dealt with in the Certificate of Compliance, they are within the scope of an NRC rule and are 

therefore not subject to challenge in this proceeding.  To the extent that the issues are covered in 

the HI-STORE Application, Petition has failed to address information in the Application, which 

also results in the issues being inadmissible in this proceeding.   

Damaged fuel with degraded cladding at the time of canister loading would be placed in 

specially designed Damaged Fuel Containers within the sealed MPC canister to protect the 

damaged fuel, and the design of the HI-STORM UMAX System would  protect against further 

degradation of the cladding (of both HBF and non-HBF) that could lead to damaged fuel.  The 

CISF SAR discusses how the design and operation of the Facility would protect against the 

leakage of radioactive material to the environment.168  The Sierra Club has not acknowledged, 

must less addressed and challenged, these provisions to protect against leaks of radioactive 

material into the environment resulting from the storage of HBF.   

Additionally, the environmental risks of transporting HBF are fully and adequately 

addressed.  SNF would be transported from the reactor sites to the CISF using the HI-STAR 190 

transportation cask.169  The MPC-37 and MPC-89 canisters, the two canisters currently licensed 

for storage in HI-STORM UMAX casks, are loaded into the HI-STAR 190 transportation cask 

for transportation to the CISF.  Two independent containment boundaries protect against the leak 

of radioactive material into the environment, the sealed confinement boundary of the HI-

                                                 
168 See, e.g., SAR at Section 9 (Confinement Evaluation).  Section 9 discusses how the CISF is operated in order to 

ensure “no credible leakage.”  For example, “[a]ll material at the ISFSI is stored in seal welded canisters, 
qualified to have no credible leakage.”  Id. at 426.  As result of the provisions enunciated in Section 9, “[n]o 
release of any radioactive material is expected from the facility.”  Id. at 428.  The Sierra Club has addressed none 
of the provisions in Section 9 of the SAR, or other relevant sections of the SAR.    

169 SAR at Table 4.2.1 (ITS Classification of SSCs that Comprise the HI-STORE CIS Facility) which identifies “HI-
STAR 190 Transport Cask” as the “Cask in which SNF canisters are received” at the CISF.  
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STORM UMAX canister and the HI-STAR 190 transportation cask containment boundary.170  

As discussed more fully in the answer to Contention 21, the HI-STAR 190 is designed to 

transport HBF and the NRC has approved and certified the HI-STAR 190 for the transportation 

of HBF.  While any challenge to the safety of the HI-STAR 190 to transport HBF is beyond the 

scope of this proceeding, the Sierra Club has nonetheless pointed to no alleged deficiency in the 

HI-STAR 190 that would increase the potential for the release of radioactivity from the 

transportation of HBF, as opposed to non-HBF, to the CISF.    

Furthermore, the Environmental Report’s calculation of radiological impacts due to 

transporting spent nuclear fuel to the CISF, discussed in Section 4.9 of the Environmental 

Report, accounts for the transportation of HBF.  The ER’s calculation of the radiological impacts 

of transportation accidents is based on the calculation of radiological impacts for transportation 

accidents from the Department of Energy (“DOE”) Yucca Mountain Final Supplemental 

Environmental Impact Statement (“SEIS”).171  For its calculations of both incident-free and 

accident radiological impacts, the DOE used a burnup of 60 GWd/MTU for PWR fuel and a 

burnup of 50 GWd/MTU for BWR fuel, with specified enrichments and cooling times.172  

Therefore the ER’s calculation of the radiological impacts due to transportation accidents takes 

into account transportation of HBF. 

                                                 
170 See, e.g., Holtec International, Safety Analysis Report on the HI-STAR 190 Package, Holtec Report No. HI-

2146214, Rev. 1, at 1.0-1 and 1.2-7 (Section1.2.1.4, Containment Features) (June 8, 2017) (hereinafter “HI-STAR 
190 SAR”) (ADAMS Accession No. ML17166A448). 

171 ER at Section 4.9.3.2 (Accident Impacts). 
172 U.S. Department of Energy, Final Supplemental Environmental Impact Statement for a Geologic Repository for 

the Disposal of Spent Nuclear Fuel and High-Level Radioactive Waste at Yucca Mountain, Nye County, Nevada. 
DOE/EIS-0250F-S-1 (June 2008) at Appendix G, page G-34. 



101 

The ER’s calculation of radiological impacts for incident free transportation is based on 

analysis performed for the proposed WCS CIS Facility in Andrews County, Texas.173  The 

results of the Holtec analysis “correlate[s] well with the results” of the DOE Yucca Mountain 

SEIS for incident free transportation,174 which as discussed above is based on transporting HBF.  

Accordingly, the Environmental Report calculations of the radiological impacts for both accident 

and incident free transportation appropriately account for the transportation of HBF, which the 

Sierra Club fails to address or dispute. 

Additionally, the Environmental Report refers to and relies upon several NRC reports 

analyzing the radiological impacts of transporting spent nuclear fuel which consider the 

transportation of HBF.  Particularly relevant is the discussion in NUREG-2125,175 the latest in a 

series of NRC analyses expressly focused on the radiological impacts of transporting spent fuel.  

NUREG-2125 reconfirmed that the “radiological impacts from spent fuel transportation 

conducted in compliance with NRC regulations are low” and “generally less than the already low 

estimates reported in earlier studies,” and that NRC regulations for the “transportation of 

radioactive material are adequate to protect the public against unreasonable risk.”176 

Important for purposes here are several findings from the NUREG-2125 study.  First, 

NUREG-2125 evaluated transportation casks with an inner welded, sealed canister, such as the 

HI-STAR 190, and transportation casks without inner welded canisters.  Among the casks with 

inner welded canisters evaluated by the NUREG study was the Holtec HI-STAR 100 

                                                 
173 Environmental Report at 4-32. 
174 Id. at 4-36. 
175 NUREG-2125, Spent Fuel Transportation Risk Assessment, Final Report (ADAMS Accession No. 

ML13249A329) (Jan. 2014) (hereinafter “NUREG-2125”) cited in the Environmental Report at Section 4.9.4 
(Comparable NRC Transportation Analyses) (ER at 4-34 – 4-35). 

176 NUREG-2125 at xxv, xxxviii, 140. 
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transportation cask, the predecessor of the HI-STAR 190.177  The study found that “[r]adioactive 

material would not be released in an accident if the fuel is contained in an inner welded canister 

inside the cask.”178  This was true even assuming impacts at high speeds (120 mph) and different 

impact orientations.179  Further, “[n]one of the fire accidents investigated in [the] study resulted 

in a release of radioactive material,” and the risk of the loss of shielding from a fire was 

“negligible.”180  Though these findings are specifically quoted and relied upon in the ER at 4-35, 

they are neither acknowledged nor addressed in the Sierra Club contentions.  

Second, NUREG-2125 addressed how its analyses would be affected assuming that HBF 

was being transported.  For casks with inner welded canisters, such as the HI-STAR 190, that 

protect against radioactive releases even in exceptionally severe accidents, the radiological 

impact of transporting HBF as opposed to non-HBF would be insignificant.  As stated by 

NUREG-2125:  

The regulatory external dose rates must still be met, so there is no effect on 
incident-free transport or on the results from accidents that do not result in cask 
damage. The higher burnup fuel will have to be cooled longer before it is 
transported to meet the cask’s decay heat and dose rate limits and the expected 
radiation emanating from the fuel should not change substantially (it cannot 
increase above the regulatory surface dose rates, and the casks studied here are 
either at that limit or very near to it). Therefore, results from loss of shielding 
accidents will not change significantly.181 

For casks without inner welded canisters, for which radioactive releases could occur in the event 

of exceptionally severe accidents, transporting HBF would increase the radionuclide inventory of 

the release.  However, as stated in NUREG-2125 this increase would “not alter the conclusions 

                                                 
177 Id. at 11. 
178 Id. at xxiv, xxxvii, 139 (emphasis added). 
179 Id. at 49. 
180 Id. at xxv, xxxvii, 139-40. 
181 Id. at 139 (emphasis added). 
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of [the] study,”182 which as stated above concluded that the “radiological impacts from spent fuel 

transportation conducted in compliance with NRC regulations are low” and that NRC regulations 

for the “transportation of radioactive material are adequate to protect the public against 

unreasonable risk.” 183  Therefore, even assuming arguendo that a radioactive release from an 

inner sealed MPC canister within the HI-STAR 190 were to occur in an exceptionally severe 

accident, the radiological impacts would be low.  

Again, the Sierra Club does not address or dispute these findings concerning the transport 

of HBF in the NUREG-2125 analysis cited in the ER.  For this reason and all of the above 

reasons, the environmental claims raised in Contention 20 are unsupported and fail to 

demonstrate a genuine material dispute with the Application, and are therefore inadmissible. 

U. Contention 21 (High Burnup Fuel Transportation).   

Contention 21 alleges that “[t]here is no experimental support for the safe transportation 

and storage of HBF” and that “Holtec must show that safety [of high burnup fuel] is assured not 

only for hypothetical accident conditions, but also for real life accident conditions.”  Pet. at 70.  

The Contention is inadmissible because it is not supported by an adequate basis as required by 10 

C.F.R. § 2.309(f)(1)(ii), fails to demonstrate an issue within the scope of the proceeding as 

required by 10 C.F.R. § 2.309(f)(1)(iii), and fails to provide sufficient information to 

demonstrate a genuine dispute on a material issue as required by 10 C.F.R. § 2.309(f)(1)(vi).  

First, while the Contention asserts that Holtec must show the safety of the transportation 

and storage of HBF, the “Basis for Contention” only refers to alleged transportation safety 

issues.  Likewise, the “Facts Upon Which Petitioner Intends to Rely In Support of This 

                                                 
182 Id. at 139. 
183 NUREG-2125 at xxv, xxxviii, 140. 
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Contention” only refer to alleged transportation safety claims.  Therefore, Contention 21’s claims 

concerning the safe storage are not supported by an adequate basis as required by 10 C.F.R. 

§ 2.309(f)(1)(ii), and are therefore inadmissible.  Further, as set forth in answer to Contention 20, 

the NRC has determined that the HI-STORM UMAX Canister Storage System can safely store 

HBF and in the Certificate of Compliance for the HI-STORM UMAX System the NRC has 

authorized the storage of HBF in HI-STORM UMAX canisters.  Accordingly, the Contention 

claims concerning the safe storage of HBF fail to demonstrate an issue within the scope of the 

proceeding as required by 10 C.F.R. § 2.309(f)(1)(iii). 

Likewise, for a variety of reasons, the transportation related claims in Contention 21 are 

inadmissible.  These claims concern the safety of transporting HBF, not the environmental 

impacts.  For example, Contention 21 asserts that Holtec must meet the requirements 10 C.F.R. 

§§ 71.55, 71.43(f) and 71.51, which are all regulatory requirements for the safe transportation of 

radioactive materials.  Contention 21 also references the discussion of the transportation of HBF 

in ISG-11, Rev. 3, but these again all concern the safety of transporting HBF, not the 

environmental impacts.  Yet Contention 21 concludes with the following statement, “The ER 

must address real life accident conditions based on the specific facts of this case.” 184  Pet. at 72.  

This one passing reference to the Environmental Report cannot, in the total absence of any 

reference to environmental issues, support the admission of environmental issues regarding this 

Contention. 

In addition, claims regarding the safety of transporting HBF are beyond the scope of this 

proceeding.  The HI-STORE Application is “for a consolidated interim storage facility in 

                                                 
184 The Contention fails to define what it means by “real life accident conditions” or “the specific facts of this case.” 
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Southeast New Mexico called HI-STORE CIS under the provisions of 10 CFR Part 72.”185  The 

Application is not for the transportation of HBF, and therefore claims concerning the safety of 

transporting HBF in accordance with the requirements of 10 C.F.R. Part 71, as alleged in 

Contention 21, are beyond the scope of this proceeding.   

Further, spent fuel would be transported to and from the CIS facility in the HI-STAR 190 

transportation cask, which has been certified by the NRC for the safe transportation of HBF.  

Contrary to the implicit claims in Contention 21, and other Sierra Club HBF contentions, the 

NRC has determined that HBF can be safely transported in accordance with NRC regulations 

and U.S. Department of Transportation requirements.  In NUREG-2157, in response to public 

concerns regarding HBF, the NRC affirmed that high burnup fuel can be transported safely: 

Q.  Can high-burnup fuel be transported? 

A. Yes. The NRC has certified transportation packages for the transport of spent 
fuel, and some of these packages have been authorized to carry high-burnup 
fuel. The NRC approves designs only after a full safety review. Based on these 
reviews, the NRC has certified package designs to transport high-burnup fuel 
currently in storage at ISFSIs including, for example, the NAC-UMS, HI-
STAR 100, and MP-197.  Transportation of spent fuel would be accomplished 
in accordance with NRC regulations (i.e., 10 CFR Parts 20 and 71) and 
applicable U.S. Department of Transportation requirements.186  

The NRC has done a full safety review of the HI-STAR 190 that would be employed for 

transporting spent fuel and has certified the HI-STAR 190 as safe for the transport of HBF.  In 

recognition of the uncertainty surrounding the cladding material properties of HBF, Holtec 

adopted a “multi-layered safety-focused strategy” to transport HBF “supplemented by defense-

                                                 
185 Holtec Application Letter at 1; see also Notice of Opportunity for Hearing, 83 Fed. Reg. 32,919, 32,920 (July 16, 

2018) (“The NRC received an application from Holtec for a specific license pursuant to part 72 of title 10 of the 
Code of Federal Regulations”).   

186 NUREG-2157 at Appendix I (High-Burnup Fuel) at I-6 (emphasis added).  The HI-STAR 100 transportation cask 
referenced by the NRC is an earlier version of the HI-STAR 190 transportation cask that the NRC had previously 
certified for the safe transportation of spent nuclear fuel. 
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in-depth evaluations” for the HI-STAR 190.187  This multi-layered safety approach includes a 

double containment system for HBF – the HI-STAR 190 cask containment boundary and the 

inner sealed MPC canister.188  Further, to ensure integrity of the fuel cladding for HBF, the HI-

STAR 190 package meets the cladding temperature limits specified in ISG-11, Rev. 3.189  Based 

upon its extensive safety review, the NRC concluded that the “HI-STAR 190 package . . . meets 

the requirements of 10 CFR Part 71” for the safe transportation of spent nuclear fuel, including 

HBF.190  With respect to HBF, the Certificate of Compliance for the HI-STAR 190 authorizes 

the transportation of fuel assemblies loaded in the MPC-37 canister of an average burnup ≤ 68.2 

GWd/MTU and transportation of fuel assemblies loaded in the MPC-89 canister of an average 

burnup ≤ 65 GWd/MTU, with certain restrictions.191   

Accordingly, the NRC has certified and approved the HI-STAR 190 for the safe 

transportation of spent nuclear fuel, including HBF.  The HI-STAR 190 Certificate of 

Compliance provides that the HI-STAR 190 “is hereby approved for use under the general 

license provisions of 10 CFR 71.17.”192  The general license provisions of 10 C.F.R. § 71.17 

authorize licensees with approved quality assurance programs “to transport, or to deliver to a 

carrier for transport, licensed material in a package for which a license, certificate of compliance 

(CoC), or other approval has been issued by the NRC.” 193  For example, under the General 

                                                 
187 HI-STAR SAR at 1.2-5 – 1.2-7, 4.0-1. 
188 HI-STAR 190 SAR at 1.0-1, 1.1-1 and 4.0-1 to 4.9-1. 
189 HI-STAR 190 SAR at 3.1-3, 3.2-2, 3.2-14, and 3.3-14. 
190 NRC, Safety Evaluation Report, Docket No. 71-9373, Model No. HI-STAR 190 Package at 70 (ADAMS 

Accession No. ML17222A083) (Aug. 8, 2017) (hereinafter “HI-STAR 190 SER”). 
191 NRC Certificate of Compliance for Radioactive Materials, HI-STAR 190, No. 9373 Rev. No. 0, Para. 5.(b).8.(a) 

at p. 3 (ADAMS Accession No. ML17222A082) (June 8, 2017) (hereinafter “HI-STAR 190 CoC”); HI-STAR 
SAR at Tables 7.C.8 and 7.C.10; see also HI-STAR 190 SER at 69. 

192 HI-STAR 190 CoC, at Paragraph 12, page 4. 
193 10 C.F.R. § 71.17(a). 
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License in 10 C.F.R. § 71.17, a reactor licensee is authorized to load spent nuclear fuel in the HI-

STAR 190 for transportation to a spent fuel facility, such as the HI-STORE CIS facility.194  A 

general license to transport spent nuclear fuel under 10 C.F.R. § 71.17 is not subject to challenge 

in an individual licensing proceeding.195    

Thus, the Sierra Club’s claims concerning the safe transportation of HBF in Contention 

21 are beyond the scope of this proceeding for two reasons:  (1) the Holtec license Application is 

for the storage of spent fuel, not its transportation, and therefore claims regarding the safety of 

transporting spent fuel are beyond the scope of this proceeding, and (2) the NRC has certified the 

safety of the HI-STAR 190 for transporting spent fuel, including HBF, under the General 

License in 10 C.F.R. § 71.17 and therefore Contention 21 is an impermissible challenge to a 

Commission rule proscribed by 10 C.F.R. § 2.335.196  Accordingly, the Sierra Club’s Contention 

21 claims concerning the safe transportation of HBF fail to demonstrate an issue within the scope 

of the proceeding as required by 10 C.F.R. § 2.309(f)(1)(iii) and are therefore inadmissible.     

Further, Contention 21 claims (Pet. at 71) that “[t]he transportation of HBF especially 

must be addressed in the ER.” As discussed in the answer to Contention 20, the transportation of 

                                                 
194 The General License in 10 C.F.R. § 71.17 is analogous to the General License in Subpart K of 10 C.F.R. Part 72 

which authorizes reactor licensees to store spent fuel in an independent spent fuel storage installation at their sites 
in NRC-approved storage casks.   

195 State of New Jersey (Department of Law and Public Safety’s Requests Dated October 8, 1993), CLI-93-25, 38 
N.R.C. 289, 294 (1993) (“It is well established, of course, that an administrative agency may proceed by generic 
rule rather than by than by case-by-case adjudication. . . . In such situations the general license, in effect, replaces 
individual licensing proceedings.  There would be no point to the NRC’s general licensing scheme if, as New 
Jersey apparently believes, a licensee’s mere use of a general license triggered individual licensing 
proceedings.”); see also Yankee Atomic Electric Company (Yankee Nuclear Power Station), CLI-94-3, 39 N.R.C. 
95, 101-02 (1994). 

196 Private Fuel Storage, L.L.C. (“PFS”) (Independent Spent Fuel Storage Installation), 50 N.R.C. 168, 176-77 
(1999).  In PFS, the Licensing Board rejected an attempt to raise in a Part 72 license proceeding safety-related 
transportation claims concerning transporting spent fuel under the general license in Part 71 because “[t]he 
established regulatory scheme for the transportation of spent nuclear fuel is found in 10 C.F.R. Part 71 and the 
complementary DOT regulations.”  The Licensing Board held that “[a]gency adjudications are not the proper 
forum for challenging applicable federal regulations.”  See also State of New Jersey, CLI-93-25, 38 N.R.C. at 
294. 
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HBF is addressed in the ER, but the Sierra Club failed to provide an adequate basis to support 

Contention 20 as required by 10 C.F.R. § 2.309(f)(1)(ii) and to demonstrate a genuine dispute on 

a material issue as required by 10 C.F.R. § 2.309(f)(1)(vi).  Contention 21 is likewise devoid of 

any factual support to demonstrate a genuine dispute with the Application.   

The Contention refers to the NRC’s continuing review referred to in ISG-11, Rev. 3  – 

issued in 2003 – of the “data on the mechanical and fracture toughness properties of commercial 

spent fuel cladding,” (Pet. at 70, 71) but that is in the context of developing “further guidance to 

assist” applicants in meeting the safety requirements of 10 C.F.R. § 71.55, 10 C.F.R. § 71.43(f), 

and 10 C.F.R. § 71.51,197 and does not concern environmental impacts of transporting spent fuel.  

Moreover, the NRC has determined that the HI-STAR 190 meets these regulatory safety 

requirements.198   

Additionally, the Contention claims that “[t]he ER must address real life accident 

conditions based on the specific facts of this case.”  Pet. at 72.  However, other than this bald 

allegation, the Contention provides no facts to support this claim, and is therefore inadmissible as 

discussed in Section II.B.1 supra.  Moreover, as discussed in the answers to Contentions 4 and 

20, the ER radiological impacts due to spent fuel transportation accidents (including 

transportation of HBF) are based on the DOE Yucca Mountain detailed evaluation of 

                                                 
197 ISG-11, Rev, 3. Appendix A at 4.  The Contention also states that “[t]here has certainly been no data on HBF in 

this regard.”  Pet. at 71.  That assertion is simply wrong and ignores extensive research that has been undertaken 
on behalf of the NRC on this issue.  See, e.g., Jy-An Wang and Hong Wang, Oak Ridge National Laboratory, 
Mechanical Fatigue Testing of High-Burnup Fuel for Transportation Applications,” NUREG/CR-7198, Rev. 1 
(Oct. 2017).   

198 The Contention also references (Pet. at 71-72) Einziger et al., Argonne National Laboratory, Examination of 
Spent PWR Fuel Rods After 15 Years of Dry Storage, NUREG/CR-6831 (2003) (Accession No. ML032731021), 
but not for support of the Contention.  Rather it seeks to distinguish the NUREG Report, which found that the 
spent fuel “cladding retains significant creep ductility after dry-cask storage,” and, based on data after 15 years of 
dry-cask storage at the Surry Nuclear Power Plant, observed “no deleterious effects on fuel and cladding.” 
NUREG/CR-6831 at iii, x. 
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radiological impacts.  DOE’s evaluation was not limited to “hypothetical accident conditions,” as 

alleged by the Sierra Club.  Rather, DOE evaluated the radiological consequences of the 

maximum reasonably foreseeable accident, as mandated by NEPA, which was based on exposure 

to a 1000°C fire (1832°F) for over eleven hours (of greater intensity and longer duration than the 

design basis fire specified in 10 C.F.R. § 71.73(c)(4) of 1475°F for 30 minutes).199  The ER 

incorporates the radiological consequences of the maximum reasonably foreseeable accident 

from the DOE analysis.200  The Contention fails to supply any information to show a genuine 

dispute of a material fact with the DOE analysis relied on in the ER, and therefore is 

inadmissible.   

In summary, Contention 21 is inadmissible for failing to provide an adequate basis for the 

Contention, failing to demonstrate an issue within the scope of the proceeding, and failing to 

provide sufficient information to demonstrate a genuine material dispute. 

V. Contention 22 (High Burnup Fuel Transportation/Embrittlement)  

Contention 22 (Pet. at 72) purports to raise environmental claims concerning the 

transportation of HBF that are in fact safety claims similar to those raised in Contention 21, and 

it must face the same result—it is precluded from consideration in this proceeding because (1) 

this proceeding concerns the storage of spent fuel, not the safety of transporting spent fuel, and 

(2) the NRC has certified the safety of the HI-STAR 190 to transport spent fuel, including HBF, 

under the General License in 10 C.F.R. § 71.17.     

                                                 
199 As noted in the answer to Contention 4, supra, DOE’s evaluation of severe transportation accidents was based on 

review of the 20 rail accident severity categories in NUREG/CR-6672, Reexamination of Spent Fuel Shipment 
Risk Estimates.  DOE FSEIS at G-45 (available at ADAMS Accession No. ML081750217).  That study 
(NUREG/CR-6672) considered exposure to a 1000°C fire (1832°F) for over eleven hours.  See NUREG/CR-6662 
at 6-4. 

200 ER at 4-34. 
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As an initial matter, the Contention should be dismissed because it is vague and 

confusing.  The wording of the Contention itself seeks to raise an issue about degradation of the 

spent fuel cladding due to hydrogen embrittlement and vibration during transport. Pet. at 72.  No 

mention is made of any environmental impact caused by such degradation.  Yet, the Basis of 

Contention refers to what the Environmental Report must contain, id., and ends with the 

assertion that “[t]he ER must address real life accident conditions based on the specific facts of 

this case.”  Id. at 73.   

Contention 22 itself (id. at 72) claims that “[n]othing in the Holtec documentation shows 

that Holtec has addressed” that “hydrogen absorption into the Zircaloy metal can lead to 

hydrogen embrittlement (loss of cladding ductility) of the cladding” and that “[v]ibrations during 

transport will lead to further degradation of the cladding.”  Citing a 2006 report that “hydrogen 

absorption into the Zircaloy metal (hydrides) can lead to hydrogen embrittlement (loss of 

cladding ductility) of the cladding”, the Contention asserts (id. at 73) that the “ER in this case 

has not adequately made the evaluation of the loss of ductility on the fuel rods due to the HBF 

and the likelihood of material strength and a release of radioactive material.”   

Thus, while written as an environmental contention alleging deficiencies in the ER, the 

Contention itself concerns the safety of transporting HBF.  Indeed, the issues raised by the 

Contention were addressed by Holtec and the NRC in the certification of the safety of the HI-

STAR 190.  The creation of hydrides in the cladding of HBF due to the absorption of hydrogen 

and the potential resulting loss of cladding ductility has been the subject of extensive study,201 

                                                 
201 See, e.g., Jy-An Wang and Hong Wang, Oak Ridge National Laboratory, Mechanical Fatigue Testing of High-

Burnup Fuel for Transportation Applications,” NUREG/CR-7198, Rev. 1 (Oct. 2017).  The NRC has undertaken 
an engineering assessment of the test results discussed in NUREG/CR-7198, Rev. 1 and has recently proposed 
example approaches for licensing and certification of high burnup spent fuel.  NRC, Dry Storage and 
Transportation of High Burnup Spent Nuclear Fuel, NUREG-2224 (Draft Report for Comment) (July 2018). 
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and in recognition of potential uncertainties regarding HBF cladding properties, the NRC has, for 

now, adopted a conservative “defense-in-depth licensing approach” for licensing the 

transportation of HBF.202  In its Safety Evaluation for the HI-STAR 190, the NRC approved 

Holtec’s conservative analyses taking in account such uncertainties to show compliance with 

NRC regulations as follows:   

. . . the staff recognizes uncertainties associated with potential hydride 
reorientation in high burn up fuel cladding during loading and transport 
operations (see SFST-ISG-19203 and ML14175A203). In order to address these 
concerns, the applicant performed additional safety criticality, thermal and 
shielding evaluations to demonstrate compliance with the regulations even in the 
event of potential fuel reconfigurations from potential hydride reorientation in the 
cladding . . . .204 

Further, the effects of vibration on fuel structural integrity during transportation are addressed in 

the HI-STAR 190 Safety Analysis Report205 and in the NRC’s Safety Evaluation Report for the 

HI-STAR 190.206  The Sierra Club recognizes none of these facts that the issues it seeks to raise 

                                                 
202 NRC, NRC Draft Regulatory Issue Summary 2015-XX Considerations In Licensing High Burnup Spent Fuel in 

Dry Storage And Transportation at 3 (ADAMS Accession No. ML14175A203) (Feb. 2015). 
203 Interim Staff Guidance-19 provides applicants guidance for taking into account potential embrittlement of HBF 

cladding.  NRC Spent Fuel Project Office, Moderator Exclusion under Hypothetical Accident Conditions  and 
Demonstrating Subcriticality of Spent Fuel under the Requirements of 10 CFR 71.55(e), (May 2, 2003). 

204 HI-STAR 190 SER at 12 (emphasis added); see also HI-STAR 190 SER at 45 (discussing conservative defense-
in-depth analyses performed by Holtec to account for potential fuel reconfiguration).  Generally, as discussed 
above in the answer to Contention 21, in recognition of the uncertainty surrounding the HBF cladding material 
properties, the safety analysis for the HI-STAR 190 has adopted a “multi-layered safety-focused strategy” to 
transport HBF “supplemented by defense-in-depth evaluations.”   

205 See, e.g., HI-STAR 190 SAR at 2.1-7 (“Vibratory loads transmitted to the HI-STAR 190 Package . . . by the 
transport vehicle will produce negligibly small stresses in comparison with stresses that will be produced by the 
loadings described previously”); at 2.6-20 (“Strength of materials calculations are performed to establish that 
vibrations are not an issue in transport of the HISTAR 190”); at 3.4-5 (“A vibration analysis and other structural 
evaluations, according to the approach summarized in Chapter 1, show that there is no damage to the fuel 
assemblies during normal conditions of transport or hypothetical accident conditions”); at Section 5.4.5 (Fuel 
Reconfiguration, which performs conservative analyses even though “fuel rod breakage under vibratory loads 
associated with the normal transport condition is not viable” and structural analyses of fuel rods “show that the 
fuel is expected to remain essentially undamaged during the hypothetical accident conditions”).  

206 See, e.g., HI-STAR 190 SER at 12 (“The staff reviewed the fuel cladding properties defined in Table 2.6.8 of the 
application, which identifies key input data for the fuel rod vibration analysis”); at 19 (“The staff reviewed the 
applicant’s calculations and determines that the large natural frequencies of the basket plates and the cask will 
preclude any resonance conditions during [normal conditions of transport] and that the structural performance of 
the fuel cladding is adequate under the vibratory loads for [normal conditions of transport]”); at 45-46 (“To 
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in this contention have been resolved in the NRC’s certification of the safety of the HI-STAR 

190.   

In summary, the claims raised in Contention 22 concern the safe transportation of HBF, 

which is beyond the scope of this proceeding.  Contention 22 raises no issues concerning the 

environmental impacts of transporting HBF beyond those already discussed in the answers to 

Contentions 20 and 21.  As discussed in the answer to Contention 20, the ER’s radiological 

impact analysis of transporting spent fuel appropriately takes into account the transportation of 

HBF, as well as providing additional information concerning the radiological impacts of 

transporting spent fuel, discussed in NUREG-2125, which includes transportation of HBF.  And, 

as discussed in the answer to Contention 21, the ER’s analysis is based on the maximum 

reasonably foreseeable accident, as mandated by NEPA.  The Sierra Club has failed to take issue 

with the information presented in the Application and the Contention therefore is inadmissible. 

W. Contention 23 (High Burnup Fuel – Gross Defects)   

Contention 23 alleges that Holtec has not addressed how it will protect spent fuel 

cladding against degradation that leads to gross ruptures in the fuel.  The Contention is 

inadmissible because it is not supported by an adequate basis as required by 10 C.F.R. § 

2.309(f)(1)(ii), fails to demonstrate an issue within the scope of the proceeding as required by 10 

C.F.R. § 2.309(f)(1)(iii), and fails to provide sufficient information to demonstrate a genuine 

dispute on a material issue as required by 10 C.F.R. § 2.309(f)(1)(vi).  

The gravamen of Contention 23 is the assertion that Holtec has not shown how it will 

meet the requirements of 10 C.F.R. § 72.122(h)(1) which requires that “spent fuel cladding must 

                                                 
account for possible degradation and reconfiguration of HBF during [hypothetical accident conditions], the 
applicant analyzed collapse scenarios consistent with the recommendations in the staff’s draft RIS on high burnup 
fuel which states that 100% fuel failure is a conservative assumption for shielding analyses and therefore the staff 
finds this acceptable”).  
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be protected during storage against degradation that leads to gross ruptures or the fuel must be 

otherwise confined such that the degradation of the fuel during storage will not pose operational 

safety problems with respect to its removal from storage.”  However, as discussed in the answer 

to Contention 20, Holtec has adopted, in both the CISF SAR and HI-STORM UMAX FSAR, the 

temperature limits for spent fuel cladding specified in ISG-11, Rev. 3.  As discussed in the 

answer to Contention 20, the objective of ISG-11. Rev. 3 is “to assure integrity of the cladding 

material” by maintaining cladding temperatures for HBF within acceptable limits so as to protect 

the cladding against degradation that could lead to gross fuel ruptures, as required by 10 C.F.R. § 

72.122(h)(1), and also to allow ready retrieval of the spent fuel from the storage system for 

further processing or disposal, as required by 10 C.F.R. § 72.122(l) and 10 C.F.R. 

§ 72.236(m).207  As stated by the NRC in its Safety Evaluation Report for the HI-STORM 

UMAX Canister Storage System, among the objectives of the NRC’s thermal review is 

“confirmation that the fuel cladding temperature will be maintained below specified limits 

throughout the storage period to protect the cladding against degradation that could lead to 

gross ruptures.”208   

In certifying the HI-STORM UMAX Storage System, the NRC determined that the 

System’s design would maintain the fuel cladding temperatures below the limits specified in 

ISG-11, Rev. 3 (i.e., below 752°F (400°C) for long, term normal conditions of storage and short 

term-loading operations and below 1058°F (570°C) for off-normal and accident conditions) so as 

to protect the cladding against degradation leading to gross ruptures.  The specific SER 

conclusions in this respect are as follows:       

                                                 
207 ISG-11, Rev. 3 at 1-3.     
208 HI-STORM UMAX SER, supra n.70, at 15 (emphasis added). 
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SER Conclusion F4.3 at 23:  “The spent fuel cladding is protected against 
degradation leading to gross ruptures under long-term storage by maintaining 
cladding temperatures below 752°F (400°C). Protection of the cladding against 
degradation is expected to allow ready retrieval of spent fuel for further 
processing or disposal.” 

SER Conclusion F4.4 at 24:  “The spent fuel cladding is protected against 
degradation leading to gross ruptures under off-normal and accident conditions 
by maintaining cladding temperatures below 1058°F (570°C). Protection of the 
cladding against degradation is expected to allow ready retrieval of spent fuel for 
further processing or disposal.” 

SER Conclusion F5.2 at 25:  “The HI-STORM UMAX Canister Storage System 
design adequately protects the spent fuel cladding against degradation that might 
lead to gross ruptures.”209 

Therefore, the NRC determined that the HI-STORM UMAX Canister Storage System met the 

requirements of 10 C.F.R. § 72.122(h)(1) as it related to thermal analysis, fuel cladding integrity 

and fuel retrievability.210  

Because the Certificate of Compliance for the HI-STORM UMAX Canister Storage 

System addresses the safety issues raised in Contention 23, the Contention is a direct challenge 

to a Commission rule and is beyond the scope of this proceeding, as discussed in the context of 

Contentions 14 and 20 above.  Therefore, it is inadmissible for failure to demonstrate an issue 

within the scope of the proceeding as required by 10 C.F.R. § 2.309(f)(1)(iii). 

 Additionally, as stated in the SAR for the CISF, the design basis heat load and the 

ambient temperatures for the HI-STORE CIS facility are less challenging than those for the HI-

STORM UMAX System as certified by the NRC.211  Accordingly, the HI-STORM UMAX 

System at the HI-STORE CIS facility will have even greater margins against the degradation of 

the spent fuel cladding that might lead to gross ruptures than the HI-STORM UMAX Canister 

                                                 
209 HI-STORM UMAX SER, supra n.69, at 23-25 (emphasis added). 
210 See, e.g., id. at 4-5, 19, 22-23, 37. 
211 SAR at Section 6.1, Decay Heat Removal Systems, and Table 6.3.1, Thermally Significant Parameters for the HI-

STORM UMAX ISFSI at HI-STORE and Corresponding Certified Value in the System FSAR. 
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Storage System as certified by the NRC.  Other sections of the SAR for the CISF also address 

satisfying the ISG-11, Rev. 3 temperature limits so as to protect the spent fuel cladding from 

degradation that could lead to gross rupture.212  Further, Section 17.14 (Regulatory Compliance), 

concludes as follows:   

The preceding sections describe the materials used in important-to-safety SSCs 
and the suitability of those materials for their intended functions in the HI-
STORM UMAX System at the HI-STORE CIS facility. 

*     *     *     *     * 

The requirements of 10CFR72.122(h)(1) are met: The design of the [Dry Cask 
Storage System] and the selection of materials adequately protect the spent fuel 
cladding against degradation that might otherwise lead to gross rupture of the 
cladding by ensuring that the cladding temperature remains below the ISG-11 
Rev 3 limits.213 

Nowhere in Contention 23 does the Sierra Club acknowledge, address or raise a 

challenge to these provisions of the SAR that specify how the spent fuel cladding is protected 

against degradation that could lead to gross rupture of the fuel.  Nor does Contention 23 

challenge the temperature limits set forth in ISG-11, Rev. 3.  Accordingly, Contention 23 is also 

inadmissible for failing to provide an adequate basis as required by 10 C.F.R. § 2.309(f)(1)(ii) 

and for failing to provide sufficient information to demonstrate a genuine dispute on a material 

issue as required by 10 C.F.R. § 2.309(f)(1)(vi).    

The Sierra Club also argues that “both individual fuel rods and fuel assemblies should be 

intact to preclude fuel handling or operational safety problems during loading and unloading 

                                                 
212 See, e.g., SAR at 282 (“The temperature of the used fuel remains below the limit set forth in ISG-11, Rev. 3 

[4.0.1] which insures that the fuel will not undergo any significant degradation in storage”); at 366 (“The fire 
event has a minor effect on the fuel cladding temperature. The peak cladding temperature remains below the 
applicable ISG-11 Rev 3 [4.0.1] limit”); at 375 (“Following the guidance of ISG-11 [4.0.1], the fuel cladding 
temperature at the beginning of dry storage at HI-STORE will be below the anticipated damage-threshold 
temperatures for normal conditions of storage for the licensed life of the HI-STORM UMAX System. …  The 
large margin to the ISG-11 limit for the fuel cladding temperature at the HI-STORE ISFSI provides added 
assurance that the breach of fuel cladding in storage is extremely unlikely.”). 

213 SAR at 574 (emphasis added). 
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operations.”  Pet. at 75.  However, as recognized by the Sierra Club, 10 C.F.R. § 72.122(h)(1) 

does allow, alternatively, that the fuel be confined such that “degradation of the fuel during 

storage will not pose operational safety problems with respect to its removal from storage.”   

Here, the sealed MPC canister provides such alternate means of confinement as reflected in the 

regulatory history of 10 C.F.R. § 72.122(h)(1).   

In 1988 the Commission amended what is now 10 C.F.R. § 72.122(h)(1) to add the 

language “or the fuel must be otherwise confined such that the degradation of the fuel during 

storage will not pose operational safety problems with respect to its removal from storage.”214  In 

the proposed rule, the Commission explained the purpose of this addition as follows:   

[The rule] currently requires that the fuel cladding “be protected against 
degradation and gross rupture.” This requirement means that the cladding must be 
protected against degradation during normal operations and storage which could 
lead to gross rupture of the fuel rods and could result in the release of significant 
quantities of fuel material and fission products to the storage environment. A 
definition of gross rupture is based on the potential consequences of chemical and 
radioactive releases and their effect on handling of the fuel rods during loading 
and unloading operations.  . . .   The main concern is during the handling 
operations involving the removal of the spent fuel from its storage structure and 
its transfer to casks for shipment.  During these operations, if the spent fuel is not 
properly confined, unnecessary exposure to radioactive material could occur to 
the worker.  One way this additional exposure could be prevented is by using a 
canister. The canister could act as a replacement for the cladding. Proposed § 
72.92(h)(1) reflects this change.215 

Thus, the NRC rules specifically permit placement of spent fuel within sealed canisters as 

an acceptable means to protect against the adverse consequences of degraded spent fuel cladding.  

In ISG-2, Rev. 2, the NRC Staff expressly affirmed that storage of the spent fuel in sealed MPC 

canisters would ensure that the fuel could be safely removed from storage for further processing 

                                                 
214 53 Fed. Reg. Reg. 31,651, 31,673 (Aug. 19, 1988).   
215 51 Fed. Reg. 19,106, 19108 (May 27, 1986) (emphasis added). 
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or disposal as required by both 10 C.F.R. § 72.122(h)(1) and 10 C.F.R. § 72.122(l).216  In its SER 

for the HI-STORM UMAX system, the NRC specifically concluded that “[t]he welded MPC 

allows for ready retrieval of the spent fuel for further processing or disposal as required.”217  

Therefore, this additional claim raised by the Sierra Club is also inadmissible for failure to 

demonstrate an issue within the scope of the proceeding as required by 10 C.F.R. 

§ 2.309(f)(1)(iii). 

Finally, Contention 23 asserts that if HBF develops gross cladding defects during 

transportation, Holtec has not described how such defects could be detected upon receipt at the 

CIS facility and as a result the fuel will remain at the proposed CIS facility indefinitely.  Pet. at 

74, 75.  Again, the Sierra Club ignores and fails to address and dispute specific provisions of the 

Holtec Application that address this contingency.  As discussed in the answer to Contention 9, 

Section 3.1.4.1 of the CISF SAR addresses receipt and inspection of incoming canisters 

containing spent fuel.  Additionally, Sections 9.2.2 (Operational Activities) and 10.3.3.1 (Receipt 

and Inspection of Transportation Cask and Canister) of the SAR lay out additional detail 

regarding the receipt and inspection of the incoming canisters.  Section 10.3.3.1 describes the 

specific steps for receiving and inspecting the canisters and provides the acceptance criteria for 

the testing of shipping cask gas samples (Table 10.3.3) as well as the performance specifications 

for the canister leakage test (Table 10.3.2).  Having ignored and not disputed these provisions of 

the SAR concerning the receipt and inspection of the transportation cask and canister, the claim 

is inadmissible for failure to provide sufficient information to demonstrate a genuine dispute on a 

material issue as required by 10 C.F.R. § 2.309(f)(1)(vi).     

                                                 
216 Division of Spent Fuel Management, Interim Staff Guidance – 2, Rev. 2, Fuel Retrievability in Spent Fuel 

Storage Applications (April 26, 2016). 
217 HI-STORM UMAX SER, supra n.69, at 39. 
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Additionally, this claim is inadmissible for failing to provide an adequate basis as 

required by 10 C.F.R. § 2.309(f)(1)(ii).  The Sierra Club provides no information or support for 

its supposition that HBF would develop gross cladding defects during transportation.  In fact, the 

record shows the contrary.  In the HI-STAR 190 Safety Analysis Report, Holtec demonstrated by 

vibration analysis and other structural evaluations that there is no damage to the fuel assemblies 

during normal conditions of transport or hypothetical accident conditions.218  Upon reviewing 

the Holtec analyses, the NRC agreed that the “structural performance of the fuel cladding is 

adequate under the vibratory loads for [normal conditions of transport].”219  Further, to ensure 

integrity of the fuel cladding for HBF, the HI-STAR 190 package meets the cladding 

temperature limits specified in ISG-11, Rev. 3.220  As discussed above, maintaining fuel cladding 

temperature below the specified temperature limits ISG-11, Rev. 3 protects the cladding against 

degradation that could lead to gross ruptures.  Thus, not only does the Sierra Club fail to support 

its supposition that HBF would develop gross cladding defects during transportation, any such 

claim is an impermissible challenge to a Commission rule and is therefore beyond the scope of 

this proceeding.   

For this reason and the above reasons, Contention 23 is inadmissible.  

X. Contention 24 (MPC-37 Canisters)   

Contention 24, although confusingly written, seems to allege that spent fuel loaded in 

MPC-37 canisters might be shipped from a reactor site “too soon”, leading to a “serious risk of 

radioactive contamination.”  Pet. at 76.  The Contention further claims that neither the 

Environmental Report nor the Safety Analysis Report contain sufficient information to assess the 

                                                 
218 HI-STAR 190 SAR at 3.4-5. 
219 HI-STAR 190 SER at 19. 
220 HI-STAR 190 SAR at 3.1-3, 3.2-2, 3.2-14, and 3.3-14. 
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risk of shipping the MPC-37 canisters and that information “that would inform the public and 

analysts has been withheld as proprietary.”  Id.  The Contention is inadmissible because it fails to 

demonstrate an issue within the scope of the proceeding as required by 10 C.F.R. § 

2.309(f)(1)(iii), fails to raise an issue material to the finding that the NRC must make as required 

by 10 C.F.R. § 2.309(f)(1)(iv), and fails to provide sufficient information to demonstrate a 

genuine dispute on a material issue as required by 10 C.F.R. § 2.309(f)(1)(vi). 

As to the claim that proprietary information has been withheld, that issue is not properly 

within the scope of an admissible contention.  “Inform[ing] the public” may be a legitimate topic 

for a Freedom of Information Act request, but is not related to an issue relevant to the CISF 

licensing proceeding.  It is possible that “inform[ing] [the] analysts” might relate to Sierra Club’s 

“analysts.”  But even if that were the case, the claimed withholding of information has no 

bearing on the admissibility of a contention.  As the Commission described in its August 20, 

2018 Order in this proceeding,221 the Notice of Opportunity for Hearing, 83 Fed. Reg. 32,919 

(July 16, 2018), provided a mechanism to seek access to “sensitive unclassified non-safeguards 

information,” including proprietary information.  Sierra Club did not avail itself of that 

opportunity, notwithstanding the extension of time provided by the Commission Order.222  

Therefore, Petitioner has no complaint at this late date that any proprietary information is not 

available to it.  

Contention 24 concerns loading of MPC-37 canisters at reactor sites and shipment of 

those canisters to the HI-STORE CIS facility.  Neither of these topics is within the scope of this 

                                                 
221 Holtec International (Consolidated Interim Storage Facility), Docket No. 72-1051 (ADAMS Accession No. 

ML18232A577) (2018) (hereinafter “August 2018 Order”).  
222 The August 2018 Order was written in response to a July 19, 2018 letter “on behalf of a number of 

organizations.” August 2018 Order at 1.  One of those organizations was the Sierra Club.  See Letter from Mr. 
Terry J. Lodge to the Commissioners at 1 (ADAMS Accession No. ML18208A465) (July 19, 2018). 
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proceeding.  As stated in Holtec’s letter to the NRC submitting the Application for the HI-

STORE CIS facility, the Application is “for a consolidated interim storage facility in Southeast 

New Mexico called HI-STORE CIS under the provisions of 10 CPR Part 72.”223  The 

Application is not for the loading of the canisters at reactor sites or the shipment of the canisters 

to the CISF, and therefore the Contention raises claims that are beyond the scope of this 

proceeding.  Moreover, the Commission in certifying the HI-STAR 190 concluded that MPC-37 

canisters loaded in the HI-STAR 190 could be safely transported pursuant to the NRC’s general 

license under 10 C.F.R. § 71.17.  Accordingly, the Contention is also barred under 10 C.F.R. § 

2.335 for impermissibly challenging a Commission regulation. 

Furthermore, the Contention presumes that because the loading of the MPC-37 canister is 

allegedly “quite complicated” (Pet. at 76), the utilities may not follow the prescriptions for 

loading of the canister, which may lead to unsafe shipment of the canister.  However, this 

presumes that the utilities, the licensees responsible for loading the canisters at the reactor sites, 

would fail to follow the Certificate of Compliance requirements prescribed by the Commission 

for loading the canisters.  In analogous circumstances in the Private Fuel Storage proceeding, the 

Commission observed that reactor licensees packaging spent fuel have NRC-approved QA 

procedures to minimize improper shipments of loaded spent fuel canisters.  Private Fuel Storage 

(Independent Spent Fuel Storage Installation), CLI-04-22, 60 N.R.C. 125, 138-39 (2002); see 

also 10 C.F.R. § 71.101.  With respect to that possibility, the Commission agreed that the 

petitioner had failed to demonstrate a genuine dispute about the environmental consequences of 

                                                 
223 Holtec Application Letter at 1; see also Notice of Opportunity for Hearing, 83 Fed. Reg. 32,919, 32,920 (July 16, 

2018) (“The NRC received an application from Holtec for a specific license pursuant to part 72 of title 10 of the 
Code of Federal Regulations”).   
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improperly shipped casks by failing to address the quality assurance measures or explaining why 

they are inadequate.  PFS, CLI-04-22, 60 N.R.C. at 138-39.   

Moreover, while it may be “unclear” to Petitioner “when reactors will be allowed to ship 

the MPC-37 to the Holtec facility” (Pet. at 76), Sierra Club has provided no basis to assume that 

this will be “unclear” to the licensees.  While the Contention speculates that “it may be an issue 

whether utilities can follow the prescriptions outlined by Holtec”, id., Petitioner has provided no 

support for this claim, which in any event is only an issue arguably relevant to reactor licensing 

and NRC enforcement activities at the reactor sites, but irrelevant to the licensing of the CISF. 

The Contention puts forward alleged cooling times before fuel could be loaded into the 

MPC canisters.  Pet. at 78.224  However, the question of the cooling time before the fuel can be 

loaded into canisters at the reactor sites is irrelevant, and immaterial, to the issues to be decided 

in this proceeding.  As stated, the proper loading of the canisters at the reactor is the 

responsibility of the licensed utilities.  It is their responsibility to make sure that the canisters are 

not loaded so soon that the heat load exceeds the canister design.  It is HI-STORE’s 

responsibility to ensure that canisters received at the facility meet the CISF license.      

Finally, the Contention complains that it cannot confirm Holtec’s calculations because 

the details of the HI-TRAC CS cask “were being withheld by Holtec as proprietary.”  Pet. at 82.  

As noted above, the unavailability of this information is a problem of Petitioner’s own making.   

Nor is it clear why the details or drawings of the HI-TRAC CS cask are necessary.  As discussed 

                                                 
224 The Contention asserts that the cooling times referenced in the Contention are from Holtec as shown in Table 1 in 

the Contention.  Holtec did not, however, perform the cooling time calculations shown in Table 1 in support of 
the Contention.  While the first 4 columns of Table 1 is information that comes from the HI-STAR 190 SAR, the 
final column for cooling time does not come from the HI-STAR 190 SAR.  So Holtec has no way of determining 
how those values were calculated by Dr. Resnikoff.  In any event, as stated in the body of the answer to 
Contention 24 above, the cooling times before fuel can be loaded into canisters at the reactor sites is irrelevant, 
and immaterial, to the issues to be decided in this proceeding.    
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in the HI-STORE CIS SAR, the HI-TRAC CS is the shielded transfer cask used for performing 

canister transfer between the transport cask and the HI-STORM UMAX system at the CISF.225  

It is not used for loading fuel into the canister at a reactor site.  The Contention has made no 

showing why the details and drawings of the HI-TRAC CS cask are material to this contention.   

Accordingly, Contention 24 is inadmissible for failing to raise issues within the scope of 

this proceeding, raising issues material to the finding that the NRC must make, and failing to 

raise a genuine material dispute.    

Y. Contention 25 (Adoption of Don’t Waste Michigan Contentions) 

Contention 25 is inadmissible because the Petitioner has not yet met the requirements to 

adopt another petitioner’s contentions.  Petitioner also asks for rights beyond what the NRC 

regulations allow when one petitioner seeks to adopt the contentions of another.   

Sierra Club seeks to adopt all the contentions of Don’t Waste Michigan and the other six 

petitioners who are party to the Don’t Waste Michigan petition (collectively, “DWM”).  The 

Contention asserts “the right to argue and present evidence on each others’ contentions” and that 

Petitioner “agrees that [DWM] shall act as the primary representative with respect to their 

contentions.”  Pet. at 83.  This request by Petitioner fails to meet the requirements that 10 C.F.R. 

§ 2.309(f)(3) imposes on a petitioner who wants to adopt another’s contentions. 

Before considering compliance with 10 C.F.R. §2.309(f)(3), NRC case law imposes 

additional requirements for adopting another petitioner’s contentions that the Petitioner has not 

met.  Specifically, for Sierra Club to adopt DWM’s contentions, it must first demonstrate it has 

standing and submit its own admissible contention.  A petitioner who has not submitted an 

admissible contention will not be allowed to adopt the contentions of other petitioners.  See 

                                                 
225 SAR at 5. 
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Entergy Nuclear Ops, Inc. (Indian Point, Units 2 and 3), LBP-08-13, 68 N.R.C. 43, 65 (2008).  

Moreover, Petitioner claims, Pet. at 83, that two petitioners may mutually adopt one another’s 

contentions citing Consol. Edison Co. (Indian Point, Units 1 and 2), CLI-01-19, 54 N.R.C. 109, 

131-133 (2001).  Petitioner fails to note the Commission’s “cautionary note.”   

We add a cautionary note. Although we are provisionally permitting incorporation 
of issues by reference here, where each Petitioner has shown substantial effort in 
preparing its own issues, we do not give carte blanche approval of the practice [of 
adopting another petitioner’s contentions] for all contexts….For instance, …we 
would not accept incorporation by reference of another petitioner’s issues in an 
instance where the petitioner has not independently established compliance with 
our requirements for admission as a party in its own pleadings by submitting at 
least one admissible issue of its own.   

Indian Point, CLI-01-19, 54 N.RC. at 132-133.  Petitioner has not established that it is an 

admissible party on the strength of its own pleadings and therefore may not adopt the contentions 

of DWM. 

 In addition, Contention 25 seeks rights which go beyond the authority of 10 C.F.R. 

§ 2.309(f)(3), in that it states that DWM would be the “primary representative” with respect to 

DWM’s contentions.  This language at least suggests that Petitioner may envision its role as a 

“secondary” representative as to those issues, a suggestion that seems to be supported by the 

request that “[t]he parties” (presumably referring to both DWM and Petitioner) “request the right 

to argue and present evidence on each others’ contentions.”  Pet. at 83.  The NRC regulation, 

however, clearly states that for these adopted contentions, the sponsoring petitioner “shall act as 

the representative” or shall jointly designate “a representative who shall have the authority to act 

for the requestors/petitioners with respect to that contention.”  10 C.F.R. § 2.309(f)(3).  In other 

words, there is “a representative” for each contention, not multiple representatives. 
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V. CONCLUSION 

For the foregoing reasons, the Commission should deny Sierra Club’s Petition to 

Intervene and Request for Adjudicatory Hearing as it has failed to demonstrate the requisite 

showing of standing and has failed to present an admissible contention. 
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