
UNITED STATES OF AMERICA 
BEFORE THE NUCLEAR REGULATORY COMMISSION 

  

In the Matter of  ) Docket No. 40-0975-MLA  
POWERTECH (USA), INC. ) ASLBP No. 10-898-02-MLA-BD01 
 ) 
(Dewey-Burdock ) September 24, 2018 
In Situ Leach Facility) ) 

CONSOLIDATED INTERVENORS’ VIEWS ON AGENCY RESPONSE TO U.S. 
COURT OF APPEALS (D.C. Cir) REMAND 

 Pursuant to the Commission’s Order, dated August 30, 2018 (“Order”), 

Consolidated Intervenors  hereby submit their Views on Agency Response to U.S. Court 1

of Appeals (D.C. Cir).  Since the subject of the Petition involves the treatment of cultural 

resources and a number of Consolidated Intervenors are also enrolled members of the 

Oglala Sioux Tribe, Consolidated Intervenors hereby join in the Views filed by Intervenor 

Oglala Sioux Tribe and expressly adopt all arguments and assertions filed therein. 

LEGAL STANDARD 

 The decision of the U.S. Court of Appeals (D.C. Cir) in Oglala Sioux Tribe v. 

NRC, 896 F.3d 520 (D.C. Cir 2018), remanding the above captioned case back to the 

Commission (“Remand”) takes issue with the Commission’s characterization of NRC 

Staff’s failure to comply with NEPA prior to issuing Powertech’s license as “merely 

‘procedural.’”  [Remand at 26.]  The court goes on to point out that, “’NEPA imposes 

only procedural requirements’” and that if “’significant’” deficiencies in NEPA reviews 

are forgiven because they are merely procedural, there will be nothing left to the 

protections that Congress intended the Act to provide.”  [Remand at 26, quoting Winter v. 

 Susan Henderson, Dayton Hyde and Aligning for Responsible Mining.1
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Nat. Res. Def. Council,555 U.S. 7 at 23 (2008).]  Accordingly, the appropriate legal 

standard to apply to the question of vacatur of Powertech’s license, flows from the APA 

and must examine whether the agency action is “found to be…not in accordance with 

law.” [5 U.S.C. §706(2)(A); See, Remand 29-34 (discussing Allied-Signal, Inc. v. NRC, 

988 F.2d 146, (D.C. Cir. 1993)).]  

AGENCY RESPONSE 

 In the view of the Consolidated Intervenors, the Remand  necessitates at least two 

general responses from the Commission. 

 First, the Commission must address the specific requirements of the Remand on 

the present case, where a license has been issued, over the objections of Intervenors, in 

the face of unresolved NEPA violations that are “not in accordance with law.”  Second, 

the Remand must trigger the Commission to reconsider and abandon its “settled practice” 

of issuing licenses prior to completion of the NEPA process. [Remand at 14.].  

View One: 

 Part of the inherent problem with the NRC’s current practice, and one that 

compliance with NEPA’s mandate to evaluate impacts before taking action would avoid, 

is the reliance of not only Powertech, but its innocent investors, in the stability and 

viability of the NRC license.  The court identified Powertech’s concern that its “stock 

price ‘would plummet’” if the license were “suspended, vacated, or revoked.” [Remand 

at 34.] The fact remains, Powertech’s license should not have been issued in the first 

place.  There is no guarantee that ISL mining operations at the Dewey-Burdock site can 

ever proceed without damage to tribal cultural resources.  The NEPA process ensures the 
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consideration and evaluation of these risks and potential mitigation strategies, before 

major federal action is authorized, so that investors are not placed in their present 

position.  Instead, under the current situation, OST members and others who value tribal 

cultural resources must bear the burden of risk, so that Powertech and its investors’ 

reliance is protected. 

 In accordance with the Remand’s holding that, “once the NRC determines there is 

a significant deficiency in its NEPA compliance, it may not permit a project to continue,” 

at a minimum, the license should be suspended pending compliance with NEPA. 

[Remand at 32.]  There should be no harm to Powertech or its parent company, both 

because the Dewey-Burdock asset is one of many assets held by the parent company and 

because Powertech does not have the EPA UIC permit or state permits to commence 

operations.  Therefore, there is time for completion of NEPA without demonstrable 

prejudice to Powertech or its parent company or the parent company investors.  Likewise, 

such suspension would not likely cause any disruption or demonstrable prejudice to the 

NRC Staff because the NRC is required to complete the process of NEPA compliance 

whether or not the license is issued, suspended, vacated or revoked. 

 Based on the foregoing, it is the View of the Consolidated Intervenors that the 

license in this case be suspended pending compliance with NEPA.  In the future, licenses 

should simply not be issued prior to completion of legal compliance with NEPA. 

!  3



View Two: 

 Second, the Remand must trigger the Commission to reconsider and abandon its 

“settled practice” of issuing licenses prior to completion of the NEPA process. [Remand 

at 14.]  As the court pointed out: 

 Here, we focus not only on the Tribe’s challenge to the effectiveness of 
Powertech’s license, but rather on the entire category of claims that 
challenge (and will challenge) NRC’s legal position that it may leave a 
license in full effect despite the agency’s failure to comply with NEPA. 

Id. at 16.  The court goes on to describe this practice as “a wholesale rewrite of NEPA.” 

Id. at 27.  Consolidated Intervenors and/or the Oglala Sioux Tribe are Intervenors in at 

least two other cases where this practice has been utilized.  In both the license renewal 

case for Crow Butte Resources, Inc [Docket No. 40-8943] now on review before the 

Commission, as well as in Crow Butte Resource, Inc.’s Marsland Expansion Project 

[Docket No. 40-8943-MLA-2] scheduled for an evidentiary hearing before the ASLB on 

October 30, 2018, the NRC has issued a license prior to completion of the NEPA process. 

Failure to abandon the practice of issuing licenses prior to legal compliance would 

be contrary to the Atomic Energy Act of 1954, as amended, and the Congressional Intent 

thereof, which includes that: 

the development, use, and control of atomic energy shall be directed so as to 
promote world peace, improve the general welfare, increase the standard of living, 
and strengthen free competition in private enterprise.  

42 U.S.C.A. § 2011 (West) 

 Further to the point, the AEA provides: 
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The processing and utilization of source, byproduct, and special nuclear material 
must be regulated in the national interest and in order to provide for the common 
defense and security and to protect the health and safety of the public. 

42 U.S.C.A. § 2012(d) (West); 

and 

a program to encourage widespread participation in the development and 
utilization of atomic energy for peaceful purposes to the maximum extent 
consistent with the common defense and security and with the health and safety of  
the  public;  

42 U.S.C.A. § 2013(d) (West); 

and 

The Commission shall not license any person to transfer or deliver, receive 
possession of or title to, or import into or export from the United States any 
source material if, in the opinion of the Commission, the issuance of a license to 
such person for such purpose would be inimical to the common defense and 
security or the health and safety of the public.  

42 U.S.C.A. § 2099 (West). 

 The Commission is mandated to implement the foregoing Congressional Intent.  

How can such Congressional Intent be implemented to improve the general welfare, 

improve the standard of living and strengthen free competition in private enterprise while 

handing out licenses prior to statutory and regulatory compliance?  That distorts the 

economic impacts and weakens free competition in private enterprise.  It further distorts 

the investment and stock markets related to all the companies that hold similar licenses.  

None of this improves the general welfare or increases the standards of living in the 

United States.  Rather, the issuance of licenses before completion of NEPA processes 
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weakens the ability of the market to value companies that are applying for or have the 

licenses by introducing uncertainty and litigation risks, such as in the instant case. 

 How is it not inimical to the health and safety of the public to issue licenses 

before compliance with NEPA?  That practice is in itself inimical to the environmental 

health and safety of the public. 

 As the court pointed out in the Remand, every reviewing body above the NRC 

Staff, including the Board, the Commission and the Appellate Court agree that, “to fulfill 

the agency’s NEPA…responsibilities…the NRC Staff must conduct a study or survey of 

tribal cultural resources before granting a license.”  [Remand at 19 quoting LBP-15-16, 

aff’d CLI-16-20.]   There is no dispute about what NEPA requires.  The only discrepancy 

is the manner in which NRC Staff presumes an outcome prior to completion of the NEPA 

process, which is, as pointed out by the court, “not in accordance with law.” 
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CONCLUSION 

 The Commission should suspend the Powertech license pending completion of the 

NEPA process and the Commission should cause the NRC to abandon its practice of 

issuing licenses prior to satisfactory compliance with NEPA.   

Dated this 24th day of September, 2018. 

Respectfully submitted,  

________________________________ 
Thomas J. Ballanco 
Counsel for Consolidated Intervenors 
P.O. Box 585 
Douglas City, CA 96024 
(650) 296-9782 
E-mail:  HarmonicEngineering@gmail.com 

________________________________ 
Bruce Ellison 
Counsel for Consolidated Intervenors 
P.O. Box 2508 
Rapid City, SD 57709 
Tel:  605-348-9458 
Email:  belli4law@aol.com  

 ____/s/____________________________ 
David Frankel 
Counsel for Consolidated Intervenors 
770 L Street, Suite 950 
Sacramento, CA 95814 
Telephone: (916) 250-0215 
Facsimile: (530) 463-9428 
E-mail:  arm.legal@gmail.com   
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CERTIFICATE OF SERVICE 

Pursuant to 10 C.F.R. § 2.305 (as revised), I certify that, on this date, copies of the 
foregoing CONSOLIDATED INTERVENORS VIEWS ON THE AGENCY 
RESPONSE TO U.S. COURT OF APPEALS (D.C. Cir) REMAND were served upon 
the Electronic Information Exchange (the NRC’s E-Filing System), in the above-
captioned proceeding. 

Dated: September 24, 2018. 
   Signed (electronically) by David C. Frankel 

    David Frankel 
     Counsel for Consolidated Intervenors 

770 L Street, Suite 950 
Sacramento, CA 95814 
Telephone: (916) 250-0215 
Facsimile: (530) 463-9428 
E-mail:  arm.legal@gmail.com   
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