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PREFACE 

The Division of Freedom of Information and Publications Services, Office of Administration, distributed a 
reprint of the "basic book" oftheNRC Rules and Regulations in March 1989. This edition of the NRC Rules and 
Regulations monthly supplement program contained all codified text of 10 CFR effective through November 30, 
1988, including the 72 supplements that comprised the publication as of October 31, 1988, plus the supplem~nt 
for November 1988. 

As part of this revision to the basic book that comprises the "loose-leaf'' NRC Rules and Regulations, the 
Statements of Consideration for final rules published prior to January 1, 1987, were removed. This decision was 
made to reduce the unwieldy size of this monthly publication. 

The Statements of Consideration for final rules published prior to January 1, 1989, in this bound, two
volume set are to be used as a permanent companion to the NRC Rules and Regulations. These volumes are not 
a complete historical set of NRC rulemaking preambles but merely replace those Statements of Consideration 
for final rules that were removed as part of the November 1988 recompilation. 

Statements of Consideration since January 1, 1987, are included in the monthly supplements and will con
tinue to be included in future supplements. 

Volume I consists of the Statements of Consideration prior to January 1, 1987, for Parts 0-49 of 10 CFR. 
Volume II consists of the Statements of Consideration prior to January 1, 1987, for Parts 50-199. 
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UNITED STATES NUCLEAR REGULATORY COMMISS~ON 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGUlATIONS-ENERGV 

IPARTl 
~ 

DOMESTIC LICENSING OF PRODUCTION 
AND UTILIZATION FACILITIES 

STATEMENTS OF CONSIDERATION 

21 FR 355 
Published 1/19/56 
Effective 2/18/56 

Effective 30 days after publication in 
the FEDERAL REGISTER, Part 50 10· CFR 
"Control of Facilities for the ~oductio~ 
of Fissionable Material,"· is hereby 
amended to read as follows: 

25 FR 1072 
Published 2/6/60 
Effective 3/7160 

The following amendlnents implement 
subsection 182b and 189a of the Atomir 
Energy Act of 1954, as amended, by in
corporating in 10 CFR Part 50 a defini
tion of "testing faclllty" and the statu
tory requirement of review by the 
Advisory Committee on Reactor Safe
guards and formal hearings on license 
applications for power and test reactors. 

Notice of'proposed Issuance of' these 
amendments was published in the FED
ERAL REGISTER on March 28, 1959 (24 F .R. 
2449). 

Effective 30 days after publication in 
the FEDERAL REGISTER, 10 CFR Part 50 ls 
hereby amended ~ follows: 

25 FR 8712 
Published 9/9/60 
Effective 10/9/60 

On February 11, 1960, the Commission 
issued for public comment proposed 
amP.ndments to Part 50 of- the Commis
sion's rules and regulations. These pro
posed amendments provided for (1> clar
lflcation of work permitted or prohibited 
with respect to any production or utiliza
tion facility prior to. the issuance of a 
construction permit; <2> revision of the 
criteria for issuance of provisional cori
struction permits; and (3) procedures 
and criteria for the issuance of pro
visional operating licenses in order to 
permit orderly and expeditious transl-. 
tion from a construction permit to an 
operating license in cases where <a> the 
ev,idence will not support a finding of 
completion of construction in compliance 
.with the terms and conditions of the 
construction permit, or Cb> there are 
involved features;· characteristics, or 
components of the proposed faclllty as to 
which it appears desirable to obtain ac
tual. or further operating experience be
.fore· issuance of an operating license.for 

. ·the full term, up to forty years, requested 
b1 the applicant. The comments re
oelved by the Commission · with respect 
to these · proposed rules have been con
l!ddered by th' pommtssion a.nd are on me in the Public Document Room. Some 
modlftcatlona have been made on the 
basts of these comments. 

The am1a1dments, published below, re
late to ltems CU and (3) above. 

Pursuant to the Administrative ·pro
cedure Act, notice is hereby given that 
the following amendments are adopted to 
be effective thlrty (30) days after pub
lication thereof In the FEDERAL REGISTER. 

26 FR 4989 
Published 6/6/61 
Effective 6/6/61 

Statement of considerations. The 
Atomic Energy Act of 1954, as amended, 
defines "production facility" a.s "(1 > any 
equipment or device, determined by rule 
of 'the Commission to be capable of the 
produc .. on of special nuclear material 
in such quantity a.s to be of significance 
to the common defense and security or 
in such manner as to affect the health -
and safety of the public • • •" <sec
tion 11.t.>. Pursuant to this provision 
the Commission ha.s by rule defined 
a "production faclllty", among other 
things, as "any facility designed or used 
for the processing of irradiated mate
rials containing special nuclear material 
except laboratory scale facilities designed 
or used for experimental or analytical 
purposes only." <Section 50.2<al <3) .l 

Under this definition, facilities wqich 
a.re designed or used for the processing 
of irradiated fuel elements are s11"1ject 
to the licensing requirements of Part 50 
including, among others, the issuance of 
a construction permit prior to construc
tion, issuance of operators' licenses 
showing of financial protection anc: exe~ 
cution of a Price-Anderson indemnifi
cation agreement. If material contain
ing special nuclear material has been ir
radiated, the Part 50 requirem.Jnts are 
presently applicable regardless of the 
length or type of Irradiation or content 
or actlT.ity of fission products. On the 
other hand, facilities used for the proc
essing of unirradiated fuel elements are 
not subject to Part 50 requirements, but 
are licensed pursuant to Part 70, Special 
Nuclear Material, Part 40, Licensing of 
Source Material, and Part 30, Licensing 
of Byproduct Material. 

The commission has concluded that 
Irradiated materials which contain such 
small amounts of fission products and 
have such low levels of fission product 
activity that no additional radiological 
safety precautions are required beyond 
those necessary in connection with the 
prociesslng of unirradiated materials 
should be treated similarly to unirradl
ated materials from a licensing stand
point. Accordingly, the amendment set 
forth below ls Intended to exempt the · 
processing of slightly lrr.adiated uranium 

from the licensing requirements of Part 
50. Such processing would still be sub
ject to the requirements of Part 30, Li
censing of Byproduct Material and Part 
7U, Special Nuclear Material. 

The limits on concentration and ac
tivity specified in the amendment are 
based upon analysis and calculations de
scribed in "AEC Analysis of Appropri
ate Limits for Exemption," a document 
which is on file in the AEC's Public Doc
ument Room, 1717 H Street NW., Y;ash
ington 25, D.C. A copy of this document 
may be obtained at the AEC's Public 
Document Room or upon request ad
dressed to the Atomic Energy Commis
sion, Washington 25, D.C., Attention: 
Director, Division of Licensing and 
Regulation. 

The specl!led limits for concentrations 
and quantities of induced radioactivity 
are very low. It is possible that higher 
concentrations and quantities would not 
present hazards appreciably greater than 
those associated with the processing of 

· unirradiated uranium. The specifled 
limits have been selected so as to ex
empt from the Part 50 regulations only 
materials with such low concentrations 
and nc~ivitics of fission products, includ
lntr plutonium, that safety equipment, 
personnel nnd 1n·occdurcs nclcqunk fol' 
unirrndintcd urnnium .arc obviously 
sufliclcnt. 

The nmcndment would hnvr. the effect 
ot' cxl•mptinc from Pnrt 50 the proce:;s
lnc of mnny fuel clement:; used In Cl'llicnl 
fo.cllitlcs. if cooled fol' an appl'OJ>l'lo.te 
pe1·lod of time prior to processing, Fo1· 
example, the activity of a fm·I clement 
lrl'adintcd in a cril.lc11l facility operated 
at 50 w11tts for 40 days would ct1•c1·ease 
below the exempted 11mou11t nt'tL-1· up-
proxlmutely 180 days' cooliui: Lime. On 
Lhe other hand, fucl eh)ments lilied in 
1'l'sc111·ch, test 01· power reactors for any 
n, .. sounble period of time would require 
extremely long cooling times to decrease 
to exempted levels. For ex1\mple., as
suming a reacto1· containing 4 k;; of 
uranium 235, a fuel elemPnt hTu<liaL1id 
at 10 kilowatts fol' 30 days would n·quirc 
cooling for appl'oxlmately 30 yeurs. 

The amended rci:ulaUon will relieve 
En11elhnrd Industri1is, Inc., from 1'11rt 50 
licensing requil'ements for prnpused proc-
11ssing at their Newark, N.J., plant of 24 
i;llghtly irradiated MTR-type fuel and 
control elements being relul'ncd by the 
Netherlands Government. Since these 
dcments wern used in a l'Cactor fol' only 
one week and have been in st.orng11 fo1· 
three years. the content of tlssion prod
ucts and level of activity fall within the 
limits prescribed in the amended rei,:u
lnt.ion. 'rhe p1·01><>1md .activities 1u·e de
scribed In Engelhal'd Industl'ies, Inc., 
Applic11Lio11 for Exemption, dntcd Janu
n1·y 5, 1961, a copy of which Is on file in 
thr· AEC's Public Document Room. 

Inasmuch as this 1unend111t:nt is in-
1.t,ndcd to l'dleve from, l'ut.hcr thnu to 
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lm1ms<,, rcsLrictiuns under 1·1•iiul11tions 
ClllT1•11tly In clfcd nnd will uot adversely 
affect thn public health 1111d safety, the 
Commission baa found that general 
notice of proposed rule-makl.n" and 
public procedul'e thereon a1·e urmeces
sa1·y and good cause exists why U1ls 
amendment should be made efi"ectlve 
upon publication In the FEDERAL REGIS
Tt:n. 

It may be noted that the amendment 
set forth below excludes from the defini
tion of "production facility" only fllclll
ties used fol' the prncessing of slightly 
hTadlated uranium. Public comments 
are invited with respect to < 1 > the con
cenirntions of fission pl'oducts, including 
plutonium, specified In the amendment 
with respect to irradiated uranium; t2> 
possible adoption of exccptlous with re
spect to otlwr il'rndlatcd materials con
taining special nuclPar materials; n.nd 
!3J p1·01losed concr11.ruLions of fission 
product:; for such addl!iouul lrrndluted. 
mutcl'lals. Such public comuwnts should 
be submiLlcd within sixty !601 days of 
the publicntion of this aml·ndmcnt in the 
l•'t:Dt:RAL H.EGIS'rt:u and should be nd
dn•ssl'CI to the Secretary, United States 
Atomic EnP1 ~Y Commis.~ion, Wu.shlug
ton :!5, D.C. 

Notice is he1·eby given that effective 
upou the publlcatlon in the Fi.:ot:RAL 
R•:r.1sn:n, 10 C1"1"1. Part 50, Llceflsing of 
Prnduction and Utill~ation Jo'uclliilcH, Is 
Rlllt'Uded by l'CVISilll! § 50.211\) 1:1) to read 
as follow11: 

26 FR 9546 
Published 10/10/61 
Efi;,.:ctive 10/10/61 

On May 9, 1961, the Commission pub
lished for public com.ment proposed 
amendments to 10 CFR Part 50 which 
would provide procedures for ·the trans
fer of licenses; the enforcement of cred
itors' rights against licensed facilities; 
and the surrender and termination of 
licenses. The amendments would also 

. grant consent to the creation of mort
gages or other liens upon licensed facili
ties. The comments received by the 
Commission with respect to the :rroposed 
amendments have been considered by the 
Commission and are o;"' file in the Com
mission's Public Document Room. 

Certain clarifying changes have been 
made in the language of § 50.82 of the 
amendments as published on May 9, 
1961, In the notice of proposed rule mak
ing. The changes in language do not 
significantly modify the purpose or ef
fect of the amendments as originally 
published. 

Pursuant to the Administrative Proce
dure Act, notice Is hereby given that the 
following amendments to Title 10, Chap
ter I, Part 50, Code of Federal Regula
tions, entitled "Licensing of Production 
and Utilization Facilities," are adopted to 
be effective upon publication 1n the 
FEDERAL REGISTER: 

27 FR 12915 
Published 12/29/62 
Effective 1 /28/63 

On March 15, 1962 the Commfssfon 
published in the F'EDDAL RzGW'l'ZB (2'1 
P.R. 24'19) a proposed amendI:lcnt to 
I 50.35 des!gned to identify the prrocipel 
element& of the safety determination 
which the Commission makes when !t 
issues a provisional construction permit. 

All interested persons were inviti.tl to 
~.1bmlt wi·itt.en comments and sugges
tions for consideration in connection 
with the proposed amendment within 
sixty days after publication of the notice 
1n the F'EDDAL REGISTER. No comments 
were received.· 

Notice is hereby given that pursuant 
to the Admfrustrat!ve Procedure Act and 
the Atomic Energy Act of 1954, as 
amended, the follow!ng rule is adopted 
to be effeeU,e tb1rty · days after publlca.
tion in the P'B!IDAL REGISflll. 

28 FR 3196 
Published 4/3/63 
Effective 6/2/63 

On October 12, 1961, the Atomic 
Energy Commission published in the 
FEDERAL REGISTER a notice of proposed 
rule making to revise Parts 50 and 115 
to include therein provisions for the des
ignation of individuals to be responsible 
for directing the licensed activities of 
licensed operators and the requirement 
that individuals so designated be licensed 
as su;)ervisory operators pursuant to Part 
55. Requirements covering the presence 
or availability of supervisory operators 
were also included. 

The Commission has received many 
comments from interested persons and 
organizations. As a consequence, the 
proposed amendments have been re
written with incorporation of a number 
of these suggestions. The principal 
changes from the proposed amendments 
are as follows: 

1. The proposed term "supervisory 
operator· Alas been changed throughout 
to "senior operator". The main reason 
for this change is to avoid any implica
tion that the Commission, in granting 
suc.'1 a license, is expressing an opinion 
on whether the holder of th, · license Is 
part of, or eligible for a management 
group. 

2. A definition of "controls" has been 
added as paragraph (t) in § 50.2 and as 
paragraph (m) in§ 115.3. This addition 
is to conform with the definition in Part 
55. 

3. Section 50.54(j) has been redesig
nated as§ 50.54(n) and a new§ 50.54(jl 
has been added. The corresponding 
chang_e in Part 115 Is redeslgnatlon of 
§ 115.42(h). as § 115.42(1). and aaw
tlon of a new § 115.42(h). This change 
states that apparatus and mechanisms 
other than controls, the operation of 
which may affect the reactivity or power 
level of the facility shall be manipulated 
only with the knowledge and conSE>!lt of 
a licensed operator of senior ope1·ator. 

4. Sections 50.54(m) and 115.42<k) 
have been revised to better describe. the 
conditions during which the presence of 
a senior operator Is required. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and the Administra
tive Procedure Act of 1946, the following 
amendments to 10 CFR Parts 50 and 115 
are published as a document subject to 
codiflcs,tlon to be effective 60 days after 
publication in the FEDERAL REGISTER. 

31 FR 4668 
Published 3/19/66 
Effective3/19/66 

Miscellaneous Amendments 

See Part 20 Statements of Consideration. 

32 FR 3090 
Published 2/21/67 
Effective 3/4/67 

Elimination of Statement of Reasons 
for Surrender of License 

The Atomic Energy Commission. has 
adopted an amendment of § 50.82(a) of 
10 CFR Part 50, "Licensing of Production 
and Utilization Facilities," which elimi
nates the requirement of that section 
that a licensee who proposes to surrender 
his facility license, dismantle the facility, 
and dispose of its component parts pro
vide, in his application to the Commis
sion for a surrender, a statement of 
reasons. 

The general language of § 50.82 fur: 
nishes sufficient authority to require -a 
"statement of reasons" in the unlikely 
event that it might be required to protect 
the common defense and security and the 
public health and safety. Therefore, 
the requirement of such a statement 
from all applicants is unnecessary. 

Because this amendment relates to a 
minor, nonsubstantive matter, notice of 
proposed rule making and public pro
cedure thereon are unnecessary, ·and 
good cause exists to make the amend
ment effective upon publication in the 
FEDERAL REGISTER. ' 

Accordingly, pursuant to the Atomic 
Energy Act of 1954, as amended, and the 
Admini.strative Procedure Act of 1946,' as 
-amended, the following amendment of ·10 
CFR Part 50 is published as a documen.t 
subject to codification to be effective 
upon the date of its publication in tl:le 
FEDERAL REGISTER. 
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32 FR 13445 
Pubiished 9/26/67 
Effective 10/26/67 

Exclusion of Attacks and Destructive 
Acts by Enemies of the U.S. in lssu

. ance 'of Facility Licenses 
On February· 11, 1967, the Atomic 

Energy Commission published a notice 
of proposed rule making in the FEDERAL 
REGISTER (32 F.R. 2821) proposing 
amendment of 10 CFR Parts 50 and 115 
by the addition of new §§ 50.13 and 
115.9 to thooe parts. Comments were in
vited to be submitted within 30 days 
after publication. An amep.dment to that 
notice of proposed rule making was pub
lished on April 5, 1967 (32 F.R. 5562); 
comments on the amended notice were 
Invited to be submitted within 30 days 
after publication. · 

11.fter careful consideration of the 
comments received on both the first 
notice or proposed rule making and the 
,.mended notice and other factors in-
1,olved, the Commission has adopted the 
amendments set forth below. which are 
the same as those published for comment 
on April 5, 1967, except for an editorial 
chanee in § 115.9. The amendments 
codify the Commission's practice of not 
requiring applicants for licenses to con
struct and operate production and utili
·zation facilities to provide for design 
features or other measures for the spe
clfl~ purpose of protection against < 1) 
the effects of attacks and destructive 
acts, including sabotage, directed against 
the. facility by an enemy o·f the United 
States, or <2> the use or deployment .. of 
weapons incident to U.S. defense activi
ties. 

The protection of the United states 
against hostile enemy acts ls a responsl
bWty of the nation's defense establish
ment and ·of the various. agencies having 
Internal security functions. The power 
reactors which the Commlsston licenses 
are, '·of course, equipped with numerous 
features Intended to assure the safety of 
plant employees and tlie publlc. The mas
sive containment and other procedures 
and systems ·tor rapid shutdown of the 
facllity Included In these features could 
serve a useful purpose 1n protection 
against the effects of enemy attacks and. 
destructive acts, although that ls not 
their specific purpose. One f~tor under
lying the Commission's practice In this 
connection has been a recognition that 
reactor design .features tc;, protect against 
the. full range of the modem arsenal of 
weapons are simply not practicable and 
that. the ·defense and Internal. security 
capabllltles of this country constitute, of 
necessity, the ba,sic "safeguards" as re
spects possible hostile acts by an enemy 
of the United States. 

The clrcwnstances which compel this 
recognition are not, of course, unique as 
regards a nuclear facility; they apply 
also to other structures which play vital 
roles within our complex Industrial econ
omy. The risk of enemy attack or sabo
tage against such structures, like the risk 
of all other hostile attacks which mwht 
be directed against this country;•u a 
risk that ls shared by the nation as a 
whoie. 

Furthermore, assessment of whether, 
at some time during the life of a faclllty, 
another nation actually would use-force 
against that particular flMllllty, the na
ture of such force and whether· that, 
enemy nation would be- capable of em
ploying the postulated force against our 
defense and Internal security capabllltles 
are matters which are speculative in the 
extreme. Moreover, examination into the 
above matters, apart from their · ex
tremely speculative nature, would Involve 
Information singularly sensitive from the 
standpoint of both our national defense 
and our diplomatic relations. 

o\ccordingly, pursuant to the Atomic 
Energy Act of 1954, as amended, and the 
Administrative Procedure Act of 1H6, 
as amended, the following amendments 
of Title· 10, Chapter I, Code of Federal 
Reau)atlons, Parts 50 and 115, are .PUb• 
Ii.shed as a document subject to codlftca- ' 
tion, to be effective 30 days after publi
cation In the FEDERAL REGISTER. 

33 FR 2381 
Published 3/1 /68 
Effective 3/1 /68 

License and Authorization Required 
On August 3, 1967, the Atomic Energy 

Commission published in the FEDERAL 
REGISTER (32 F.R. 11278) proposed 
amendments to Its regulations, 10 CFR 
Part 50, Licensing of Production and 
Utilization Facilities, and 10 CFR Part 
115, Procedures for Review of Certain 
Nuclear Reactors Exempted from Licens
ing Requirements, which would speclfl
cally permit the driving of ,Piles prior to 
Issuance of a constructJion permit or 
construction authorization. 

All Interested persons were Invited to 
submit written comments imd sugges
tldns for consideration 1n connection 
with the proposed amendments within 
60 days after publication of the notice . 
or proposed rule mak:lng In the FEDERAL 
REGISTER. . . 

After consideration of the comments 
received and other factors involved, the 
Commission has adopted the proposed 
amendments. The text of the amend
ments set forth below ls Identical with 
the text of the proposed amendments 
published on Augusts; 1967. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and the Administra
tive Procedure ·Act of 1946, as amended, 
the following amendments to 10 CFR 
Parts 50 and 115 are published as a docu:. 
ment subject to codification, to be effec
tive 30 days after publication 1n the 
FEDERAL REGISTER. 

33 FR.8587 
Published 6/12/68 
Effective 7 /12/68 

Miscellaneous Amendments to Chapter 

See Part 2 Statements of Consideration. 

33 FR !1704 
Published 7/4/68 
Effective 9/2/68 
Comment Period expires 9/2/.68 (Appendix C 

Financitd ·Qualifications 

On June 13, 1967, the Commission.pub
lished for corimi.ent In the FEDERAL 
REGISTER (32 F.R. 8423) proposed amend
ments to its regulations, "Licensing of 
Production and Utilization Facilities," 
10 CFR Part. 50, which would provide 
fµrther guidance as to what infomiatlon 
would be required to establish fin!l,ncial 
qualifications for a facility constr.uctlon 
permit and for an operating license ... '.!'he 
proposed amendments were accompa
nied by "A Gulde for the Financial, Data 
and. Related Information Required. To 
Establish Financial Qualifications for 
Facility Construction and Operating 
Licenses,"· designated proposed Appen
dix ·C to Part 5Q. All interested persons 
were invited to submit written comments 
and suggestions for consideration ln·con.: 
nection · with the proposed amendments 
within 60 days after publication of the 
notice of proposed rule making In the 
FEDERAL REGISTER. The Commission with
drew the proposed guide, Appendix · c 
to Part 50, on July 22, 1967 (32 F.R. 
10816). · , . , 

After careful consideration of , the'· 
comments received and othel' factors ln·
volved, the Commission has adopted the 
amendments set forth below which, ex
cept for Appendix C, are the same as 
those set out in the notice of proposed 
rule making. 

Section i82a of the Atomic Energy Act 
of 1954, as amended, provides,· among 
other things, that each application for·a 
license shall state such Information as 
the Commission, by rule or regulation, 
may determine to be necessary;to decide 
such of the financial qualifications of the 
applicant as the Commission may deem' 
appropriate for the license. The Act arid' 
the Commission's regulations reflect that 
the fundamental.purpose of the financial 
qualifications provision of that section Is 
the protection of the public health and 
safety and the common defense and 
security. 

Although .the Commission's safety de
terminations required for · the issuance 
of facility licenses are based upon exten-· 
slve and detailed. technical review, an 
applicant's financial qualifications can 
also contribute to his ability to .fueet his 
responsibilities on safety matters. The 
amendment to § 50.33(f> :of Part 50 set· 
forth below provides further guidance as, 
to what information ls required to estab
lish the financial qualifications of an ap
plicant for a facility co~structloh per
mit or an operating license. The amend-· 
ment· to § 50.71 provides for the filing of 
the annual· financial reports, . lncludlJ:;ig · 
the certified financial statements, of fa
cility licensees with the Commission. The 
requirements of the amendments for. a 
showing of avallablllty of funds to cover 
the cost of operating the faclllty for a· 
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period of at lea.st 6 rears and for the 
ftllng of annual financial report.a, and 
those pertalnln1 to newly formed en
titles, apply only to· appUcants for li• 
censes for production or utilization fa
cilities of types described in§ 50.2l(b) or 
§ 50.22 of Part 50, and testing facilities 
as defined in § 50.2(r), Part 50. 

A guide intended to aid applicants In 
satisfying the requirements of § 50.33(f) 
with respect to the preparation and sub
mission of information sufficient to dem
onstrate the financial ability of the' ap
plicant to carry out the particular activ
ity for which the permit or license is 
sought is set out In Appendix C, "A Guide 
for the .Financial Data and Related In
formation Required to Establish Finan
cial Qualifications for Facility Construc
tion Permits and Operating Licenses." 
Much of the detail appearing in the 
guide published for comment on June 13, 
1967, and later withdrawn, has been 
eliminated. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of Title 5 of the United States Code, 
the following Q,mendments . to 10 CFR 
Part 50 are published as a document sub
ject to codification, to be effective 60 days 
after publication in the FEDERAL REGIS
TER. The provisions of the amendments 
will be used as interim guidance pending 
effectiveness, to the extent that they ·are 
not inconsistent-with the present regUla
tions in 10 CFR Part 50. The Commission 
J.nvites all interested persons who desire 
to submit written comments or sugges
tions regarding Appendix C of Part 50, 
"A Guide for the Financial Data and Re
lated Information Required to Establish 
Financial Qualifications for FaciUty 
Construction Permits and Operating Li
censes," to send them to the Secretary, 
U.S. Atomic Energy Commission, Wasll
ington, D.C. ~0545, _Attention: Chief, 
Public Proceedings Branch, within 60 
days after publication of this notice in 
the FEDERAL REGISTER. Consideration will 
be given such submission with the view 
to possible amendments of Appendix C. · 
Copies of comments received may be ex
amined at the Commission's Public 
Document Room at 1717 H Street NW., 
Washington, D.C .. 

33 FR 10923 
Published 8/ 1 /68 
Effective 10/1 /68 

License Fees for Facility Licenses and Mate
rials Licenses 

See Part 170 Statements of Consideration. 

33 FR 18610 
Published 12/17 /68 
Effective 1 /16/69 

Technical Specifications for Facility 
Licenses; Safety Analysis Reports 
On August 16, 1966, the Atomic Energy 

Co'11Dlissio~ published In the FEDERAL 
REGISTER (31 F.R. 10891) for public com
ment proposed amendments to 10 CFR 
Part 60 which would (1 > establish a re
vised system of technical specifications 
which focuses attention on items more 
directly related to public safett, (2) pro
vide for systematic documentation of the 
.technical and operational bases for speci
fications, and (3) provide 1"tldance ar. 
to the content of preliminary, safety anal
ysis reports and safety analysis reports 
required of applicants for permits to con
struct, and licenses to operate, produc
tion or utmzation fac111tles. 

All interested persons were invited to 
submit written comments arid sugges
tions for comilderatlon In connection 
with the proposed amendments within 
120 days after publication of the notice 
of proposed rule making in the FEDERAL 
REGISTER. After careful consideration of 
the comments received and other factors 
Involved, the Commission has adopted · 
the amendments set forth below which, 
except at noted, are the satnl! as those 
set out In the notice of proposed rule 
making. 

Licenses to operate utilization or pro
duction facilities Include "technical spe
cifications" in accordance with section 
182 of the Atomic Energy Act of 1954, as 
amended <the Act). Technical specifica
tions set forth the specific characteristics 
of the facllity and the conditions for its 
operation that are required to provide 
adequate protection for the health and 
safety of the public. The technical speci
fications are a part of the license, and 
cannot be changed without prior Com
mission approval.' 

In the revised system, emphasis is 
placed on two general classes of technical 
matters: (1) Those related to prevention 
of accidents, and (2) those related to 
mitigation of the consequences of acci
dents. By systematic analysis and evalu
ation of a particular facility, each appli
cant is required to Identify at the 
construction permit stage, those items 
that are directly related to maintaining 
the integrity of the physical barriers 
designed to contain radioactivity. Such 
Items are expected to be the subjects of 
technical specifications In the operating 
license. · 

Section 50.34 has been amended to add 
a new paragraph (a) which explicitly 
requires the applicant to submit a pre
liminary safety analysis report at the 
construction permit stage and defines the 
Information required at that time. The 
preliminary safety analysis report will 
emphasize the principal safety features 
of the facility and their relation to the 
site. 

' Experience hae Rhown that the degree of 
detail contained In technical speclflcattons 
prepared In accordance with present § 60.36 
and Appendix A, which haa b~n deleted by 
this rule making action, la not necessary for 
purposes of public aa.rety. 

The requirement for a preliminary 
safety analysis report is Intended to pro
vide early and adequate Information 
which is expected to expedite the proc
essing of construction permit applica
tions by reducing the time. consuming 
exchanges between the applicant and the 
~c staff required to fill Information 
gaps. The Identification of probable sub
jects for technical speciftcatlons In the 
preliminary safety analysis report is ex
pected to minimize burdensome design 
changes at the operating license stage 
resulting from design deficiencies in 
relation to technical .specUlcatloa.. 
requirements. · · 

With respect to final safety analysis 
reports, I 50.34 has been further revised 
to emphasize the need for analysis and 
evaluation, and to indicate more defin
ltively what'lnformation the Commission 
requires. As amended, I 50.34 requires 
that the report i11clude information de
scribing the facility, ·an explanation of 
the design bases and limits on fac111ty 
operation, ·and evaluations to show that 
safety functions will be accomplished. 

Under § 50.36 as revised, with the filing · 
of an application for an operating 
license, the applfcant ls required to 
propose for Commission review and ap
proval, and the lic'ense w11l lnclude, tech
nical specifications derived from the 
analysis and evaluation presented In the 
safety analysis report. The technical 
specifications for nuclear reactors fall 
Into five general categories, which . are 
defined In § 50.36(c): (1) Safety limits 
and limiting safety system settings, <2) 
limiting conditions for operation, (3) 
surveillance requirements, <4> design 
features, and (5) administrative controls. 
For each of tne specifications other than 
those covering administrative controls, 
the applicant ls required to provide a 
summary of the technical bases for the 
specifications. 

The analysis and evaluation of the 
facility required under § 50.34 must pro
vide (1) the necessary Information from 
whl~h technical specifications will be 
selected, and (2) the detailed bases for 
the specifications derived. Since Appen
dix A to Part 50 no longer serves a useful 
function, the Appendix and references to 
It in § 50.36 have been deleted. · 

Section 50.59 has been revised to· (1) 
clarify the requirement for records of 
changes made by a licensee, ~2) redefine 
the term "unrevlewed safety question" 
a1d (3) make referral of proposed 
changes to the Advisory Committee on 
Reactor Safeguards (ACRS> permissive 
rather than mandatory. Paragraph (e) 
of § 50.59 presently requires the Commis
sion to refer to the ACRS requests for 
changes,' tests or experiments or for 
changes In technical speclflcatlons f9r 
fatjUtJes o( a type described in § 50.21 (b>. 
or§ '5~,22, or a testing facility, which pre• 
sent :'i;;lgniflcant ·hazards considerations 
not ctescribed In or Implicit in the safetJ 
anal¥sls report. Under the amended rule, 
such:l(lferral is not mandatory. 

Several changes have been incorpo• 
rated In the amendments as adopted as a 
result of comments and further Commi11• 
slon consideration. 
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In § 50.2, the definition of "design 
bases" has been revised. Changes have 
been made In § 50.34 to better define the 
extent of the safety analysis and to em
phasize the rea.sons for early and thor
ough co~lderatlon of technical speclflcA• 
tlons. New subpangraphs relating · to 

quallty conttol, research and develop
ment, and site evaluation factors have 
been added. 

Several changes have been made 1n 
§ 50.36(d), which has been redeslgnatcd 
§ 50.36Cc). The categories of technical 
specifications. to.be Included In an oper

.aWl&-license would" be ·appllcable only-,t,o.ll. 
nuclear reactors. 

Safety system settings having slgnlfl• 
cant safety functions have been Included 
In the requirements of § 50.36Cc> Cl) cm. 
The word "limiting" ha.s been substituted 
for the· words "minimum" and "maxi
mum" ln describing safety system set
tings and conditions for operations. Sub
paragraph (4) has been revised to em
phasize that the Commission's interest ls 
In only those design features whose alter
ation or modification might affect safety. 
. Section 50.59(b) has been modified t.o 
tefiect the Commission's primary Inter.: 
'est In assuring that changes, tests or 
·experiments have been responsibly re
viewed and evaluated. Certain editorial 
and corrective changes from the JJ'l'd .. 
posed amendments have also been matle 
1n §§ 50.34, 50.36 and 50.59. 

Some consideration Is also being given 
to further amendments to Part 50 to 
specify the circumstances under which 
the modification of a faclllty or faclllty 
design may be required by the Commis
sion, or. authorized by the Commission at. 
the request of a llcensee. 

Since the amendments place Increased 
empha.sls on analysis and evaluation of 
a facility, In order to provide a sound ba
sis for each technical specification, the 
preparation of technical specifications by 
the applicant requires a carefully pre
pared safety analysis report. A "Gulde · 
for the Organization and Contents of 
Safety Analysis Reports for·Nuclee.r Re
actors" has been prepared. In addition, 
a "Gulde to Content of Technical Speci
fications for Nuclear Reactors," has been 
prepared for use with the revised system 
of technical specifications.• These docu
ments are available for Inspection at the 
Commission's Public Document Room; 
1717 H Street NW., Washington, D.C., 
and copies may be obtained by address-· 
Ing a request to the Director, Division ot, 
Reactor Licensing, U.S. Atomic Energy 
Commlllslon, Washington, D.C. 20545. 
Technical epeclftcat.lons 1n accordance 
with the revised system have beeri pre-' 
pared for several reactor facUltles for 
which operating licenses have recently 

. been Issued, and copies of these are also 
available for Inspection at the Commis
sion's Public Document Room. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of Title 5 of the United States Code, 
the . following amendments to 10 CFR 
Part 50 are published a.s a document sub
Jcct to codification, to be eft'ectlve 30 
days after publication In the FEDERAL 
REGISTER. 

• Ouida for prepllJ'atlon of ufety a.nalyel.l 
report. and technlcal 111peclllcaUona for chem
ical p,-IDI faellltl• an beln11 deftloped, 

34 FR 6036 
Published 4/3/69 
Effective 5/3/69 

Miscellaneous Amendments to Chapter 

See Part 2 Statements of Consideration. 

34 FR 6769 
Published 4/23/69 
Effective 5/23/69 

Consideration of Ultimate Power Level 
for Power Readon 

On February 14, 1967, the Atomic 
Energy Commission published in the 
FEDERAL REGISTER (32 F.R. 2851) a pro
posed amendment to § 50.34 of 10 CFR 
Pe.rt 50, "Licensing of Production and 
Utilization Facilities", which would re
quire an applicant for a facility construc
tion permit to include, in the preliminary 
safety analysLs report, an analysis and 
evaluation of the major systems and 
components of the facility which bear 
slgnlflcantly on the acceptablllty of the 
site under the slt.e evaluation factors 
ldenWl.ed ln 10 C!'R Part 100, a.eumlng 
that the facWb w1ll be operat.ed at the 
ultimate power level which la contem
plated by the applicant. All interested 
persons were invited to submit written 
comments and suggestions for consid
eration in connection with the proposed 
amendments within 60 days after publi
cation of the notice of proposed rule 
making in the FEDERAL REGISTER. Upon 
consideration of the comments received 
and other factors Involved, the Commis
sion ha.s adopted the amendment set out 
below, which Ls Identical with the pro
posed amendment publlahed Pellruiu7 H, 
1967, except for a few minor cb&nca to 
conform to the amendmenta of I 50.M 
pub:ish::d in t . . ..: Fz::,En.'.L RECISTER on 
December 17, 1Dli3 (33 I•'.R. l6GlG). 

Ill recent years, m:my :i.p;,l;cat:ons for 
consiruct~on pc;.·111its fo;: pov:cr :rc~·~cto!·s 
h:?.Ye :;ct !o:·th t·.,:o i".:.:-:u~·cs !or opc::~t.\n:;
pow~r !evc!s. The lower :..-:;;1:rc, U:::.t ~u.ar
anteed to the utility by the manufacturer, is 
the one supported by the specific design data 
and analysis set forth in the application. The 
higher figure is the one expected to be 
achieved ultimately, but for which justifica
tion depends upon experience gained and data 
developed during operations at the lower 
power level. Some applications contain no 
suppoxting data fox the higher figure and 
mexely reference it as a pxojection which 
would be the subject of an application for 
license amendment after the initial opexation 
of the facility had demonstrated its capability 
to operate safely at the highex power. Other 
applications extrapolate data from the lower 
design values to form the bases for the design 
capacity of the engineered safeguards and 
other components at the higher level. Because 
of the absence of adequate data to support 
operation at the higher capacity, the Commis
sion's finding that there is reasonable assur
ance that the pxoposed facility can be con
structed and operated at the proposed site 
without endangering public health and safety 
has necessarily been limited to operation at 
the lower power level, and that level is 
specified in the construction permit which is 
then issued. 

The amendment of § 50.34 of Part SO· 
which follows requires an applicant for a 
facility construction permit to include, in the 
pxeliminary safety analysis report an analysis 
and evaluation of the major structures, 
systems and components of the facility which 
bear significantly on the acceptability of the 
site under the site evaluation factors identi
fied in 1 O CFR Part 100, assuming that the 
facility will be operated at the ultimate power 
level which is contemplated by the applicant. 
The amendment thus permits evaluation of all 
major systems and components at the con
struction permit stage, to the extent per
mitted by available information. 

The power level specified in the construo
tion permit would depend upon the adequacy 
of the information which the applicant is then 
able to pxovide. · 

Under pxesent technology, it is expected 
that the power level designated initially in a 
construction permit will normally be the 
lower figure. The amendment, however, will 
not prejudice future requests for increases in 
power level, whether because of changes in 
technology or for other xeasons. 

The amendment in no way changes the 
nature of the Commission xeview of each 
facility at the operating license stage. This 
review assuxes that, irrespective of the power 
level specified in the construction permit, no 
license will be issued authorizing operation at 
that powex level, or any othex, until the 
applicant has demonstrated that the final 
design of the facility provides reasonable 
assurance that the health and safety of the 
public will not be endangexed by operation of 
the facility. · 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 553 
of title 5 of the United States Code, the 
following amendment of Title 10, Chapter I, 
Code of Federal Regulations, Part SO is 
published as a document subject to c~difi_ca~ 
tions to be effective 30 days aftex publication 
in the FEDERAL REGISTER. 

35 FR 5317 
Published 3/31/70 
Effective 4/30/70 

See Part 2 Statements of Consideration. 

35 FR 6644 
Published 4/25/70 
Effective 4/30/"tO 

See Part 2 Statements of Consideration. 
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35 FR 10498 
Published 6/27 /70 
Effective 7 /27 /70 

Qu~llty Assurance Crlte_ria for Nuclear 
· 'Power Plants 

Oi:i April .17,. 1969, the Atomic Energy 
Commission · published In the FEDERAL 
REGISTER (34 F.R. 6599) ~or public com~ 
ment proposed amendments to 10 CFR 
50 · "Licensing of Production a~d Utiliza
tion Facilities," which would add an ap
pendix B, "Quality Assurance Criteria for 
Nuclear Power Plants." 
' All interested persons were invited to 
submit comments or suggestions in con
nection with the proposed amendments 
within 60 days.after publicatlon of ,the 
notice of. proposed rule making in the 
Fl.DERAL REGISTER. After careful consid
eration of the comments received in re
sponse to the notice of proposed rule 
making,and. other factors involved, the 
Commission has decided to adopt the 
amendm'ents in the form set out below. 
The amendments, as adopted, reflect a 
number of. the comments. The. principal 
changes from the proposed amendments 
.are.as follows: 
· : 1. Section 50.34<a> <7> now requires 
that a. description and evaluation of tbe 
quality assurance program be included 
In -the preliminary ·safety analysis report. 
For clarification, the term, "evaluation" 
has been deleted ·and a sentence has been 
added to require that the description of 
the quality assurance pro_grain shall In
dicate how ·the applicable requirements 
of appendix B will be satisfied. For con
sistency, a· similar statement has been 
added to§ 50.34<b> <6> <11> wlth·regard to 
the controls to assure safe :~ration. 
· : 2. Section nr of appendix B, ",Design 
·.control," has been revised to <a> require 
,provisions to assure that appropriate 
ouality standards are included in design 
documents and that deviations from such 
standards are controlled; <b) · require 
that· measures be established for· the 
selection and review for suitability of 
application · of materials, parts, equip
ment, and processes; <c> indicate that 
·design control measures ma,y include 
means of verifying or checking the ade
.quacy of design other than the perform
ance of design reviews, such as the use 
of alternate or simplified calculational 
methods, or the performance of a suit·· 
able· testing program; and <d> require 
that design changes be subject to design 
control measures commensurate with 
those applied to the original design. 

3. · The last sentence in section IV of 
appendix B, ''Procurement Document 
Control;" has been modified to recognize 
that all sections of the quality assurance 
criteria may not be applicable to all con
tractors or subcontractors. 

4. Section V of appendix B, "Instruc~ 
tlons,' Procedures; and Drawings," has 
been revised to ·make clear that the 
criteria for determining that important 
operations have been · satisfactorily ac
complished need. not be duplicated on 
more than one design dQCument. 
· 5. Section VII, "Control of Purchased 
Material, Equipment, and Services," has 
been expanded to require that documen
tary evidence that material and equip
ment conform to the procurement 

requirements shall be available at the 
nuclear power plant.site prior to Installa
tion or use of the material and equip
ment. The word "all" in the first sentence 
of this section has been deleted l!O that 
a scope broader than that to which ap
p.:ndix B applies will not be inferred. 

6. In section vm, "Identification and 
Control of Material, Parts, and Com
ponents," the second sentence has been 
revised to eliminate any implication that 
traceability of material· ls, 1n all cases, 
required. . 

7. Section x, "Inspection," has been 
revised ca> to eliminate the implication 
that in-process Inspection and manda
tory insi:>ection hold points are, in all 
cases, required and Cb) to indicate that 
the inspection program shall be estab
lished and executed by or for the organi
zation performing the Inspected activity, 
and that the inspection shall be per
!'ormed · by individuals other than those 
who performed the activity being 
Inspected. 

· 8 In section XIV of appendix B, 
"lni;pection, Test, and Operating Status," 
the requirement for marking noncon
forming items has been deleted to ellml
nate duplication with the requirements 
of section XV. The section has also been 
revised to indicate that tagging valves 
and switches ls one way to identify the 
operating status, but not necessarily the 
on!yway. 

9. In section XVI, "Corrective Action,_ 
to preclude the -necessity of corrective 
action measures for those conditions 
adverse to quality which are rarely com
pletely eliminated, such as all weld de
fects prior to . initial Inspection, the 
requirement that the cause be determined 
and corrected to preclude repetition has 
been changed to · apply to significant 
conditions adverse to quality. 

10 .. Xn section xvm, "Audits," to avoid 
the implication that personnel perform
ing audits should be ,qualified to specific 
requirements, the term "appropriately 
qualified personnel" has. been . changed 
to "appropriately trained personnel." 

Editorial changes have also been made. 
The amendments set forth below es

tablish · quality assurance requirements 
for the design, construction, and opera
tion of those structures, systems, and 
components of.nuclear powerplants that 
prevent or .mltigate the consequences of 
postulated accidents that could cause un
due risk to the 'health and safety of the 
public. The pertinent provisions of these 
requirements apply to all activities which 
affect the safety-related functions of 
such structures, systems, and . com-
ponents. . 

The quality assurance requirements 
established by these criteria·are Intended 
to as.sure that: 

Cal Applicable regulatory require
ments and the design basis, as defined 
1n I 50.2 and· as specified 1n the license 
application, for structures, systems, and 
components are correctly translated into 
specifications, drawings, procedures, and 
Instructions. . 

(b) Systems and · components fabri
cated and tested In manufacturers' facili
ties conform to.the specifications, draw
ings procedures, and Instructions. 

cc'> Structures, systems, and compo-

nents constructed and tested at the .nu
clear powerplant site conform to the 
specifications, ·drawings, procedures, a_nd 
Instructions. 

Cd> Succeeding actlvities, such as op
erating, testing, refueling, rep~g. 
maintaining, and modifying . nuclear 
powerplants, are conducted 1n . accord
ance with quality assurance practices 
consistent with those employed during 
design and construction. In addition to 
the requirement that operating activities 
be conducted 1n accordance with these 
quality assurance practices, there are 
other requirements which must be suit
ably developed and observed to assure 
safe operatlo!l; for example, technical 
specifications, schedules of maintenance 
and refueling, fuel management pro
grams, and programs for operator train-
Ing and qualiflcatlon. · · .. 

The quality assurance .criteria are in
tended to assist applicants for nuclear 
powerplant licenses Cl> to comply with 
I 50.34(a) <7> of Part 50, which requires 
Inclusion· in the prellminary safety 
analysis report of a description of the 
quality assurance program to be applied 
· to the design, fabrication, construction, 
and testing of the structures, syst.ems, 
and components of the facllity,, and <2> 
1n the development of managerial. and 
administrative controls to be used to u
sure safe operation, aa required by 
I 50.H(b) C6> cm. 

The criteria will also be used for guid
ance In evaluating the adequacy. of the 
quality· assurance programs .in use by 
holders of construction permits and op-
erating licenses. ·· . · . · 

The development · ot the criteria has 
taken Into account cooperative Atomic 
Energy Commission-Industry efforts on 
quality assurance requirements, the ex
perience accumulated In designing, con
structing, and operating llcen,sed nuclear 
powerpl~nts and Comp;lisslon-owned re
actors, and the quality assurance pro
grams required for .work under the 
cognlza.nce of the Department of De
fense and the National Aeronautics and 
Space Administration. 

Pursuant to the Atomic Energy Act of 
195•, as amended, and sections 552 and 
553 of title 5 of the United States Code, 
the following amendments to 10 CPR 
Part 50 are published aa a document 
subject to codification, to be effective 30 
days after publication in the. FIDDAL 
REGISTD. 

35 FR 1'7530· 
Published 11 /14/70 
Effective 2/12/7'1 · 

Siting of Fuel Reprocessing Plants anti 
Related Waste Management FacHitles · 

On June 3, 1969, the Atomic EnerQ" 
Commission. published in the FID11a&i. 
REGISTER (H F .R. 8712) , and invited 
public comment on, a proposed state
ment of policy, in the form of an. ap
. pendix to 10 CFR Part .50, conceming 
' the siting of fuel reprocessing plan~ and 
related waste mr,.nagement faclllties. The 
. function of reprocessing plants Is to 
. recover. valuable .. unused nuclear ~uel 
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from fuel elemei:its removed· from re
actors when the elements have reached 
the end of their useful lives. In addition 
to the unused fuel, the elements contain 
radioactive fission products generated 
during reactor operP.t!on. They emerge 
from the chemical reprocessing as liquid 
or solid wastes · which must be safely 
disposed of. 

The proposed statement of policy 
dealt principally with <1> the Question 
as to whether the safety problems and 
characteristics associated with operation 
or with the decommissioned status of a 
licensed fuel reprocessing plant require, 
from the standpoint of the public health 
and safety, that these plants be located 
on lan(i owned and controlled by the 
Federal Government; and (2) the ques
tion of ultimate disposal of high-level 
radioactive fission product wastes gener
ated at these plants. The Commission 
has concluded that public health a.nd 
safety considerations relating to fuel 
reprocessing plants do not require that 
such facilities be locate~ on land owned 
and controlled by the Federal Govern
ment. Such plants, including the fac!li
ties for the temporary storage of high
level radioactive wastes, may be located 
on privately owned property. This con
clusion was based on (1) the availability 
of technology for solidifying the high
level waste in forms suitable for safe 
transport to and disposal at a Federal 
repository specially selected and designed 
for permanent remcmil of such ndio
active wasiea trom Ute biosllben, and. 
(2) a recognition that fuel reprocessing 
plants can be so designed that radiologi
cally significant contaminants may be 
removed or otherwise satisfactorily dis
posed of when the plant is retired from 
operational service. 

The proposed appendix to 10 CFR Part 
60 would state, among other things, that 
the high-activity liquid wastes generated 
In a fuel reprocessing plant must be con
verted to an AEC-approved solid form 
and transferred to a Federal waste re
pository. The liquid waste could be stored 
at the fuel reprocessing plant as long as 
6 years before conversion to solid form. 
Shipment to a Federal repository would 
not be required until 10 years after gen
eration of the liquid waste. The proposed 
appendix would also provide that re
processing plants must be designed to 
fac!litate decontamination and removal 
of all slgn!flcimt radioactive wastes In 
the event a plant Is retired from opera
tional status. License applicants would 
be required to furnish information on 
financial qualifications to provide for the 
removal and disposal of radioactive 
wastes In accordance with the Commis
sion's existing. regulations. 
· Interested persons were invited to sub

mit co11llill!nts and auggestlons for con
sideration in connection with the pro
posed statement of policy within 60 days 
after publication in Ute FEDERAL Rl:o
JSTIR. The comment period was later 
extended to September 16, 1969. 

Upon consideration of the comments 
recetved and other f'ilCtors involved, the 
·Commission bu adopted the statement 
of polic:v which fellows. The statement 
Is the same as that published tor com
ment on June 3, 1969, except as noted 

below. 
Of primary concern in developing e. 

policy for the siting of fuel reprocessing 
plants is the need to restrict, in the inter
est of public health and safety, the quan
tities and mobWt:v of the high-level 
radioactive wastes stored onsite at fuel 
reprocessing plants. During the past 15 
years the Commission has been carrying 
out research and development programs 
aimed at developing a method for effec
tively and permanently removing these . 
wastes from man's biological environ
ment. These programs have also been 
designed to reduce the possibility of· the 
Inadvertent release of such wastes to the 
enVironment. 

The major emphasis In these programs 
has been directed toward the conversion 
of liquid wastes Into solid forms suitable 
for Interim ons!te storage, safe transport 
"nd disposal in selected deep geologic 
formations. These general concepts were 
initially 11uggested in 1955 by the Com
mittee on Radioactive Waste Disposal 
of the National Academy of Science-Na-. 
tional Research Council. The concepts 
have been supported by successor com
mittees of the Academy, In the interim 
the technical feasibilit:v of both waste 
solid!flcat!on and solid waste disposal 1n 
deep geologic formations has been dem
onstrated. On June 17, 1970, the Com
mission announced the tentative selec
tion of a site near Lyons, Kans., for the 
location o! a demonstration repository, 
Authorization and appropriations for 
construction of the repository will be · 
sought in the fiscal year 1972 budget. 
It is anticipated that this storage facil
ity-constructed In a deep, bedded-salt 
formation-will be designated as the ini
tial Federal repository for solid radioac
tlve w1;15tes. 

As s t a t e d in the Commission's 
June 17th announcement, bedded salt 
for long-term storage of radioactive 
wastes 1s particularly attractive. It is 
widespread and abundant; it has good 
structural properties; it is relatively in
expensive to mine; it.s thermal properttea 
are better than those of most other rock 
types; and it occurs tienerally In areas 
of low seism!ctty. Most Importantly, salt 
deposits are free of circulating ground 
waters and completely Isolated from un
derground aquifers by essentially Imper
meable rock formations. Furthermore, 
this situat!on·tends to be preserved be
cause an:v fractures which might develop 
are readily healed by plastic deforma
tion of the salt. -

There Is no indication that alternative 
technologies, suitable for power reactor 
fuels, will be available In the foreseeable 
future. However, should alternate tech
nology become available, and should it 
appear to be equ!vslent to or an Improve
ment over that speclfled in the policy 
adopted by the Comml.ssl.on, it will 
be evaluated and given appropriate 
consideration. 

Th'e Commission 1s continuing to 
evaluate the feas!b!lity of storage of 
high-level liquid radioactive WS11tee fi'om 
its production facWties at Savannah 
River, S.C., and Hanford, Wash., In un
dergrol!lld caverns beneath these sites. 
The over 80 million gallons of high-level 
wastes now stored in tanks at these in-

stallat!ons. constitute over 95 percent by 
volume of all high-level wastes in this 
country. However, such wastes differ 
materially in radioactivity level, heat 
output and chemical composition from 
wastes produced by licensed fuel reproc
essing plants planned or under construc
tion. For example, the Savannah River 
&nd Hanford wastes have been chemi
cally neutralized, contain large volumes 
of nonfiss!on product materials, and have 
heat and radioactivity outputs many 
times lower than the licensed plant 
wastes. Most of the Savannah River and 
Hanford wastes were generated as the 
result of operations to meet defense 
needs. 

There are a number of unique con
siderations and Incentives for the Com
mission's decision to support research 
and development on long-term storage 
in underground caverns beneath these 
Savannah River and Hanford sites. These 
Include: The large volume of the Savan
nah River and Hanford wastes; the rel
atively low heat output of these wastes 
as compared with those from licensed 
reprocessing plants; and the tremendous 
estimated cost and related problems of 
solidifying and shipping these wastes 
offsite. This research and development 
program is being performed In phases. 
In the interim both Savannah River 
and Hanford are Immobilizing . their 
tank-stored liquid wastes by evaporat
ing them to salt cakes 1n the exist
Ing tanks. Before any decision .ls made 
to store wastes in underground cav
erns a substantial amount of explo
ration work wlll be necessarv to as
sure that the wastes will be Isolated from 
the biosphere for centuries. The research 
and development. program at savannah 
River. to date, and further exploratory 
drlllmg md mining to determine the 
sfl!tabllity of the bedrock under the site, 
are expected to cost about $14 mifflon. 
Buch a research and development pro
gram is a necessary prerequisite to a 
decision to construct·& facility solely for 
Savannah River wastes. Nevertheless, be~ 
cause of the large volume of wastes al
ready in existence at that site, long
term storage of the ·waste in caverns 
mined in the bedrock offers the potential 
of s!gn!flcant cost savings as compared 
to the alternative of solid!flcation and 
stomge offs!te. However, it is doubtful 
that bedrock storage of liquid wastes 
would be attractive for licensed reproc
essing plants. Specifically, the high cost 
of the research and development pro
gram that· would be required to prove 
out the bedrock at each location, the un
certainty and associated delay unu:. the 
site Is accepted, and the high estimated 
costs of constructing each such disposal 
facility, support this conclusion. 

At this time there is only one licensed 
fuel reprocessing plant in operation; con
sequently the Industry does not have a 
significant volume of existing stored liq
uid wastes. Planners of new reprocess~ 
plants have available to them proven 
AEC-developed processes designed to 
generate relatively small volumes of acid 
wastes and to reduce these wastes to nc
ceptable solid forms. Recent AEC studies 
<e.g., ORNL-4451, "Biting of Fuel Re
processing Plants and Waste Manage-· 
ment FacWties") - ,n41cate the est!-
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mated cost of solidification e.nd shipment 
of wastes from licensed reprocessing 
plants to Federal repositories for storage 
will not haye a significant impact on the 
nuclear power Industry. 

Tlie Commission does not now regard 
storage of liquid high-level wastes In 
tanks as constituting e.n acceptable 
method of long-term storage, Commis
sion experience with Its tank storage of 
liquid high-level wastes is extensive and 
while tJmk design, construction and 
maintenance have Improved, the fact 
remains that tanks can deteriorate and 
leak and that wastes In liquid form of
fer a mu~h more serious potential for 
dispersal -~ the environment In the 
event of an accident no matter how un
likely such an accident may be, and pre
sent far more difficulty for recovery and 
decontamination than solidified wastes. 
Tank storage requires extensive sur
veillance, and often requires mechani
cal cooling apparatus to be functioning 
continuously. Over periods of centuries 
one cannot assure the continuity of sur
veillance and care which tank storage 
requires. 

Some period o! in-tank storage of liq
uid wastes at the reprocessing plant
site may be required for cooling pur
poses depending upon the solidiflcatlon 
process to be used. However, the require
ment to solidify such wastes, within 5 
years of their generation, Into e. :form 
suitable for c.ff-slte shipment and long
term storage will assure that liquid 
wastes do not accumulate on-site in 
large quantities. 
- The Commission has given careful 
consideration to the safety considera
tions assoc!ated with the transport of 
solid radioactive wastes to a Federal re
pository. The technology and experience 
resulting from the transportation of 
irradiated fuel elements over the last 20 
years provide a firm basis for developing 
safe, reliable systems for shipping solidi
fied high-level radioactive wastes. Ship
ments of solidified radioactive wastes 
carried out in accordance with regula
tions of the AEC and the Department of 
Transportation should not endanger the 
heaith and safety of the public. 

As noted, the policy includes a 5-year 
limit on interim liquid storage of high
level wastes. The policy would also re
quire that the waste be transferred, in 
solid form, to a Federal repository no 
later than 10 years following separation 
of the fission products from the irradi
ated fuel. These inventory restrictions 
would be imposed in the interest of mini
mizing any potential hazard to the public 
health and safety and of assuring that 
shipments of a Federal repository are 
made on a timely basis. The Commission 
believes that these Inventory limitations 
are. reasonable from the standpoint of 
waste management economics. While a 
penalty may bie Incurred in terms of 
Federal repositor.f space utilization If 
wastes are placed 1n a repository at an 
age under 6 to 8 yea.rs, there appears to 
be little economic incentive to defer 
placement in the repository of wastes 
aged more than 10 years. This conclusion 
takes Into account the ·cost anc; main
tenance of Interim solid-storage facili
ties. 

Some concern has been expressed that 

required sollditicatlon of high-level 
WMtes will render unavailable a poten
tially valuable resource In that these 
wastes represent a unique· souzce of 
radionuclides which are useful In vari
ous applications, such as compact heat 
and power sources. Hpwever, under·the 
Commission policy, the permlssible 5-
year inventory of liquid wastes wW pro
vide a ready supply of feed materle.l for an isotope recovery facility, and the 
separated byproducts will not be subject 
to the invent.ory limitations, Further
more, the quantity of Isotopes generated 
In the production of nuclear power will 
continue to expand rapidly In the fore
seeable future; thus, the Isotope produc
tion in any given year wW represent a 
significant fraction of the total quantity 
theh available. 

Interest has been expressed regarding 
that aspect of the policy which provides 
that .disposal of high-level· radioactive 
fission product waste would not be per
mitted on any land other than that 
owned and controlled by the Federal 
Goven1ment. It has been urged that the · 
Commission permit the establishment of 
repositories for such wastes on State
owned land with operation under AEC 
licenses. The Commission has considered· 
these suggestions· but believes · at this 
time· that high-level waste reposHortes 
should be under Federal ownership and 
responsibility, The CommJssion wishes to 
emphasize, however, that adoption of 
this policy will not preclude considera
tion of State participation In federally 
owned repositories or in high-level waste 
management activities at some time in 
the future. 

The health and safety of the public, 
both of the present and future genera
tions, requires that any permanent 
repository for high-level radioactive 
wastes provide complete Isolation of the 
wastes from man's biological environ
ment. The Commission believes that Fed
eral ownership of and responsibility for 
the proposed Lyons, Kans., repository 
will provide the most productive and 
timely means of demonstrating that such 
repositories can be operated without en
dangering the health and safety of the 
public. 

Paragraph 2 of the proposed policy 
published for comment on June 3, 1969: 
Provided, That "High-level liquid radio
active wastes·in excess of this authorized 
inventory must be converted to an AEC
approved solid form." Pare.graph 2 has 
. been revised to specify the forms of 
solidified high-level radioactive wastes 

. considered by the Commission to be ac
ceptable for receipt and disposal at a 
Federal repository. The specifications 
have been developed with the view of 
providing maximum fl.exlblllty to li
censees in producing solid forms which 
would satisfy the safety requirements 
associated with onslte interim stora·ge, 
transportation, and Federal repository 
operations. 

De.ta are presently available which wUl 
permit independent development of unit 
costs for all waste management opera
tions involved in complying with the 
policy other than repository . charges. 

.Following congressional authoriza
tion and the completion of the detailed 
repository design ·a firm schedule of 

repository charges will be developed and 
published by the Commission. For Interim 
guidance the previously cited ORNL 
report ldent!.fles the be.ses upon which 
such charges may be developed and pro
vides preliminary estimates. For ex
ample, the cost for disposal of a con
tainer of waste may be determined as 
the product of the cost per unit of floor 
area of the mine and the area that Is 
required to provide for sufficient dissipa
tion of heat :from the container. In addi
tion, ·there would likely be a minimum 
charge for handling, Of course, .all such 
charges would be subject to adJwtment 
as. experience Is gained in the operation 
of the repository. 

One of the elements of the policy is 
that fuel reprocessing· plants be designed 
to facilitate decontamination and re
moval of all slgn!ftcant radioactive 
wastes .at the time the facility Is perma
nently decommissioned. Viewed from the 
perspective that each generation 1s trus
tee of the environment for succeeding 
generations, the Commission considers 
that the public interest requires that a 
high degree of decontamination capabil
ity be Included in such :facilities and that 
any residual radioactive contamination 
after decommissioning be sumciently 
low as not to represent a hazard to the 
public· health and safet.v. Speclflc re
quirements for decontamination and de
commissioning of fuel reprocessing fa-· 
cll1tles will be developed In consultation 
with competent groups. Public comment 
will be invited before such rules are 
made effective. 

The proposed policy statement, e.s pre
viously published,· also Included provi
sions, designated as paragraphs 6 and 
7 of the policy, which related to the dis
posal of radioactive hulls and other solid 
wastes resulting from. operation· of fuel 
reprocessing plants. Since publication of 
the proposed policy . the Commission 
has undertaken studies in connection 
with the ·ultimate dlsposa,l of wastes con
taminated· with plutonium or · other 
transuranium nuclides. The Commission 
anticipates that these studies may re
sult In amendments to its regulations 
Identifying certain radioactive materials 
deemed unsuitable for disposal at li
censed, privately operated land burial 
facilities. Public comment will be invited 
on such proposed amendments. Any 
Commission rules on eventual d1sposal 
of such wastes will be rules of general 

. applicability to all licensees. Accordin·g
ly, paragraphs 6 and 7 have been deleted. 

The Commission staff plans to con
vene a conference of interested industry 
representatives prior to the expiration 
of the· 60-day comment period for the 
purpose of assuring a full discussion and. 
exchange · of views regarding the policy 
statement. The date and place of the 
conference will be announced at.an earlv 
date. 

The text of the statement of .policy 
set out below is the same as that · pub
lished for comment on June 3, 1969, ex
cept for minor editorial changes· · and 

· Cl> the redeslgne.tion of the appendix 
as Appendix F of 10 CFR Pp.rt 50; (2) 

· the revision of the definition of •ihigh
level liquid radioactive wastes" in para
_graph 1 of the appendix to clarify its 
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application to fuel reprocessing systems 
other than solvent extraction; (3) the 
revision of paragraph 2 of the appendix 

. to include a specification of AEC-ap
proved solid form; (4) the inclusion of a 

. statement in paragraph 4 of the a1'i)en
dix to indicate that the decontamtna• 
tion to be required upon decommission
ing will be the subject of. criteria which 
the Commission will develop in consul
tation with competent groups; (5) the 
deletion of the previously proposed parlt
graphs 6 and 7 of the appendix, dealing 
with ultimate disposal of miscellaneous 
solid wastes generated at fuel reprocess
ing facilities, in view of current AEC 
studies which the Commission antici
pates may result in proposed amend• 
ments to its regulations identifying 
certain radioactive materials deemed 
unsuitable for disposal onsite or at Ii-· 
censed, privately owned. land burial fa
cilities; and (6) the jnclusion in, the 
appendix of a new paragraph 6 provid
ing that with respect to fuel reprocess
ing plants already licensed, the licenses 
will be. appropriately conditioned to 
carry out the purposes of the policy 
stated above. 

Pursuant to the Atomic Energy Act 
of 1ea4, as amended, and sections 552 
and 553 of title 5 of the United States 
Code, the following amendment to 10 
CFR Part 50 is published as a docu
ment subject to codification, to be effec
tive er days after publication in the 
FEDERAL REGISTER. The Commission in
vites all interested persons who desire 
to submit written comments or sugges
tions in connection with the amendment 
to send them to the Secre.tary, U.S. 
Atomic Energy Commission, Washing
ton, D.C. 20545, Attention: Chief, Pub
lic Proceedings Branch, within 60 days 
after publication· of this notice in the 
FEDERAL REGISTER. Consideration will be 
given such submissions with the view 
to possible amt!ndments. Copies of com
ments received may be examined at the 
Commission's Public Document Room· at 
1717 .H Street NW., Washington, D.C. 

35 FR 18385 
Published 12/3/70 
Effective· 1 /2/71 

Control of Releases of Radioadivity to 
the Environment 

St ate men t of considerations. on 
April 1, 1970, the Atomic Energy Com
mission published in the FEDERAL REG• 
ISTER <35 F.R. 5414) proposed amend
ments to 10 CFR Parts 20 and 50 of its 
regulations which would: <a> Improve 
the framework in Part 20 for assuring 
that reasonable efforts are made by all 
Commission licensees to continue to keep 
exposures to radiation, and releases of 
radioactivity in effluents as low as prac
ticable, and <b> ~ify in Part 50 design 
and operatl.ns requirements to minimize 
quantities of radioactivity released in 
gaseous and liquid effluents from light~ 
water-cooled nuclear power reactors. In
terested persons were invited to submit 
writtAm comments and suggestions for 

consideration within 60 days after pub
lication of the notice of proposed rule 
making in the FEDERAL REGISTER. After 
consideration of the comments and other 
factors involved, the Commission has 
adopted the proposed amendments with 
certain modifications discussed below. 

The scope of the amendments to Part 
50 has been expanded to include all nu
clear power reactors rather than light
water-cooled power reactors only. The 
Commission is giving further considera
tion to appropriate amendments to its 
regulations to specify design and operat
ing requirements to minimize radiation 
exposures from radioactivity released in 
effluents from other types of production 
and utilization facilities such as fuel re
processing plants. 

Several comments noted that at the 
time the application for a permit to con
struct a nuclear power reactor is sub
mitted design has not progressed to the 
point where specific equipment t;o be in
stalled for control of gaseous and liquid 
effluents can be described in detail. Ac- · 
cordingly, proposed § 50.34a· (a) and (bl 
have been modified to require only a de
scription of the preliminary design . of 
equipment to be installed. 

Some comments suggested that "curie 
quantities of radionuclides" required to 
be estimated in the application for a 
construction permit in proposed § 50.34a 
Cb) (2) could be construed to mean either 
the total quantity of each potential 
radionuclide or the total number . of 
curies of all radionuclides combined. 
This provision has been modified to re
quire that an estimate of the quantity 
of each of the principal radlonuclides 
expected to be released annually to un
restricted areas be included in each ap
plication for a permit to construct a 
nuclear power reactor. Section 50.34a<c> 
has been changed to require a descrip
tion of the equipmertt and procedures for 
the control of effluents and for t.he main
tenance and use of equipment installed 
in radioactive waste treatment systems, 
and revised estimates of the releases and 
exposures which would be expected if 
significantly different from those given 
1n the application for a construction 
permit. 

Section 50.31lataJ l2) has been revised 
to allow 60 days, rather than the pro
posed 30 days, after January 1 and July 1 
of' each year for filing reports by power 
reactor licensees on releases of radio
active materials in effluents. The provi
sion of the proposed subparagraph that, 
if quantities of radioactive materials re
leased during the reporting period are 
unusual for normal reactor operations, 
including expected aperatlonal occur
encea, th!!! report shall cover this specif
ically, has been modified to substitute 
the words '"significantly above design ob
jectives'.' for "unusual for normal reactor 
operations". A number of comments sug
gested that this subparagraph be more 
specific with respect to the information 
that will be required by the Commission 
to enable 1t to estimate exposures to the 
public resulting from effluent releases. 
The Commission has developed and will 
publish in the near future specific de
tails as to the Information that must be 
included in the 6-month reports, required 

by the technical specifications in power 
reactor licenses, including the format for 
reporting the information. This informa
tion, including estimates of exposures to 
the public resulting from releases of 
radioictive materials in effluents from 
nuclear oowerplants, will be published 
by the Commission on a systematic basis 
so that it will be readily available to all 
interested persons. 

A substantial number of comments 
were received regarding the interpreta
tion of various terms used in the 
proposed amendments such as "every 
reasonable effort" and "as low as prac
ticable" and suggesting that the Com
mission develop more definitive criteria. 
for keeping releases or radioactivity In 
nuclear power reactor effluents as low as 
,practicable. Definition of factors that 
will be taken into.account in determin
ing that radioactivity in effluents is "as 
low as practicable" has been added to the 
a.nendments. The Commission recog
nizes the desirabllity of developing more 
definitive guidance in connection with 
these amendments, and is initiating dis
cussions with the nuclear power industry 
and other competent groups to achieve 
this goal. 

Basis for AEC standards. Releases of 
radioactive materials in efiiuents by Com
mission licensees are regulated under the 
provisions of 10 CFR 20.106 which apply 
to all uses of byproduct, source, and spe
cial nuclear material licensed by the 
Commission. These provisions are based 
on radiation protection guides recom
mended by the Federal Radiation Council 
<FRC) and approved by the President. 
The Commission maintains close con
sultation, and will continue to consult, 
with the National Council on Radiation 
Protection and Measurements, and the 
International .. Commission on Radiologi
cal Protection. 

Since 1959 official guidance for control 
of exposures to radiation has been pro
vided to Federal agencies through rec
ommendations of the FRC, approved by 
the President. The FRC was established 
in 1959 by Executive order and by an 
amendment to the Atomic Energy Act of 
1954 (42 U.S.C. 2021 <h)). The FRC 
is directed to advise the President 
"• • • with respect to radiation matters, 
111rectly or Indirectly affecting health, in
cluding guidance for all Federal agencies 
in the formulation of radiation standards 
and in the establishment and execution 
of programs of cooperation with States." 
The basic recommendations of the FRC 
are generally consistent with those of the 
National Council on Radiation Protec
tion and Measurements <NCRP> and the 
International Commission on Radiologi
cal Protection <ICRP>. The FRC recom
mendations include a radiation protec
tion guide for the genetic exposure of the 
entire population at a level not quite 
twice the average natural background 
radiation level and for a. whole body ex
posure of individuals in the population at 
II. level about five times the average nat
ural background radiation. The guides 
are set well below the level at which de
tectable biological effects from exposure 
to radiation are expected to occur. The 
FRC states in Report No. 1 dated May 13, 
1960, that the· guides give appropriate 
consideration to the requirements of 
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health protection ·and the beneftclal uses 
of radiation and atomic energy, . 

GJ&tdance · on low radiation doses. The 
FRC .. added to the numerical guidance 

' , . on maximum limit& the further IUidance 
· · .. that "every effort should be made to en

courage the maintenance of radiation 
dOBeS · as far· below, thJs guide as prac
tlca,ble". Simll,ar statements are also in
cluded in NCRP and ICRP recommenda
tions. 
· The Commission haa always subscribed 
to the geneml principle that, wl~ radl
atlon protection guides, radiation expo
sures to the pqblic should be kept as low 
as practicable. ThJa general principle has 

, been·a central one 1n the field of radia
tion protection for many 1'e&rB. current 
reviews of reactor licensing applications 
Include reviews of proYislona to llmit and 
control radioactive effluents from the 
plants. 

· Experience hllB shown that licensees 
have generally kept exposures to radia
tion and releases of radioactivity In ef
fluents to levels well below the Part .20 
llmits. Speciflcally, ezperience with li
censed nuclear power reactors to daM! 
shows that radioactivity ln water arid air 
etlluents baa been kept at low levels-for 
the .mast part small percentages of the 
llinlts specified In 10 CPR Part 20. Re
sultant ezposures to the public living in 
·the, Immediate vlclnlt)' of operating 
power reactors have usua]]y been small 
percentages of FRC guides. The CommJs-

.. slon believes that, In 11eneral, the releases 
. , of radioactivity In etlluents from the nu

clear power reactors now In ·operation 
·have been wlthln ran.ires that may be 
, considered "as low· as praetlcable." The 
,Commission also believes that, as a re
sult of advances In reactor t.ecbnology, 
further reduction of thoae releases can be 
achieved. The results to date are attr1but-

. able, in part, to steps to assure the in
tegrity of the nuclear fuel, to the· desi!ln 

·, of waste treatment astems to . control 
and contain ri.dloactlvlty, and t;o proce-

. dures and methods to llmlt releases of 
radioactive material to unrestricted areas 
In emuent water and air. The AEc·s total 
regulatory program includes not only the 
standards and llmlt.a in 10 CPR Part 20, 
but other regulations as well, various re-

. 11tr1ctlons on plant design and restrictions 
on operation Included In lndvldual oper-
ati:ne licenses. · 

Control o/ UJ)Olurea from severaZ d.ll
·1erent ,ourcea. 'nle Commlsalon expect.a 
that releases of radioactive material 1n 
effluents from nuclear power reactors wi". 
der the preeent 11111tan of re,ulatlol). will 
continue to be low. At the aame time, the 
commillslon recoamzes that there will be 
a marked lncrMse ID the number and 
size of nuclear power reactors in opera.;. 
tlon in the future, and that other ~vi· 
ties . that contrll>ute radiation exposure 
. to the public can be expected to IDcreue. 

'lleslon obtectlvu /or nuclear r,ower 
r~actora. The amendments to.Part 50 set 
out below are Intended to give appro
priate l'elllilat.clr:Y el!ect, with respect to 
radioactivity ln effluents from nuclear 

, power react.on, to the guidance of the 
FRC. that radiation doses should be kept 
as far below the radiation protection 

. guides u pracUeabJe. All In the put, an 
application- for a permit to ·construct • 

nuclear power .reactor will be required 
to include a description of the prellmi
nary design of equipment to be Installed 
.to maintain control over radioactive ma
terialo In effluents during nermal reactor 
operatlCJJ111, Including ezpect.ed opera
tional occurrences. ID addition, in the 
case of an application ftled on or after 
the effective date of the amendments, 
the application will be required to Iden
tify the design objectives, and the means 
to be employed, for keepfnll-· levels of 
radioactive material released In eJlluents 
as low as pr.actlcable. As 1n current prac
tice the Commission will review· the pro
posed design of the reactor, Including the 
waste treatment equipment and the de
scription of· procedures for the mainte
nance and use of the equipment, to de
termine whether the reqUlred desum ob
jectives are met. 

Each license authorizing operation of 
a nuclear power reactor will lnelude ' 
tecbµical apec:111.catlom which require 
adherence to operating_ procedures for 
control of emuents and the maintenance · 
and· use of equipment installed In the 
waste. treatment· astem,. and the sub
mission of semiannual reports contain
ing Information-on quantities of radio
active material released. U quantities re
leased during the reporting 'per!Od are 
slgnlftcantiy aboYe design objectives, the 
licensee will be required to cover this 
specl1l.ca1Iy In Its report. The emuent re
lease data submitted by licensees will be 
compiled by the Commission and made 
available to the public. The Commission 
will review in Its Inspection and enforce
ment program the el!ectlveness of the 
maintenance and operating procedures 
used by licensees In meeting the objective 
of mlnlrnlzlng, to the extent practlcablE:, 
the quantities of radioactivity · released 
in air and water emuents. 

On the basis of existing technology and 
past operating experience the Commla
slon expects that nuclear power reactor 
waste treatment systems designed and 

. operated In accordance with the require
ments set forth In the followfnll amend
ments to Part 50 will help to assure that 
releases 'from nuclear power reactors will 
generally not exceed &1µ_all percen*8ges 
of the annual maxtmum limits specified 
In Part 20 and In license conditions, and 
that radiation exposures to the publle 
resultln11 from the normal operations· of 
nuclear power reactors will not exceed 
small percemagea ot · ei:siosune · from 
natural bsck&TouDd radlaUon. 

Ned /or .-dJUltw o/ o,eratton.·n Ill 
necesaary Ulat nuclear power reacilors 
dlllilgned for generation of ~~ 
have a 'ftll7 hl1b d~ of reliability. Op
erating 11ulbWty ~ necessary to take 
Into account ac,me var1aUoD In the small 
qaantitle& of radloactl'Ytly, aii a resuU of 
ezpeeted operatlontll occurrences, which 
may temporarl]y result ID levelll of radio
active emuents In exceaa of the low leve1II 
normally releaaed, but· atlB wtt.bln -the 
llmlt.a speclfted In I 20.108 .of Part 20 and 
the operating license. . 
· Monitorl119. The CCllllllUSlon w1ll con

tinue to evaluate aposures lo t.he Pl&b· 
llc from re1eues of mdloaclivity In emu
enta from nuclear ·power reectera. Re,. 
actor licensees are presentl:1 teQUired -to 
carry out monlt.orln« prognims destsned 
not; only to determine levela-of ndloac-

tlvity In effluents released from the plant 
but also to detect ldgnl1l.cant mcnasea In 
levels of radioactlviq In the envtroil
ment. The Uoemee 1s required to report . . 
these data to the Commisllon ,on .;. pe:
rlodlc basis. In i\ddltlon, the Commlllslon, 
the U.S. Public Health Servjce a.nd aev~ 
eral States carry out environmental aur- . 
velllance program11. These programs are 
designed to detect and evaluate Increases 
In environmental levell that may be llig
nlftcant to human exposure. The Atomic 
Energy Commission In cooperation: -with 
other participating agencies· as appro~ 
prlate will aysbematlcallY publlllh these 
data ao·that they will be available to'all 
Interested persona. · 

Pursuant to the Atomic Energy Act of.' 
195t, as amended, and sections 552 and 
553 of tttle 5 of tho! United States Code, 
the followin11 'amendmenY to Title. 10, 
Chapter I. Code of ~eral ~guJatlons, 
Parts 20 and 60-, are published aa a doc
ument subJeci to codification, to be,el!ec
tlve thirty (30). days aft.er publication In 
"the Fl:DZRAL Rl:GISTJ:R. The Commission 
invites all Interested persona· who desire 
to submit written comments or sugges
tions In connection with the amendments 
to send them to the Secretary of the 
Commission, U.S. Atomic Energy Com
misslo~. Wash,lngton.·:o.c. 20545, Atten
tion: Chief, Public Proceedings· Branch, 
within 60 days aft.er publication of this 
notice In the F!:Dl!lRAL RJ:orsna. Consld
,ratlcin will be given such submission . , 
with the view to possible further amend
ments. Coples of comments received may 
be examined at the Commission's Public 
Document Jk>om at 1717 B Street NW,. 
WMhlnaton, DC. , 

35 FR 19567 
Published 12/24/70 
Effective 1 /23/71 

Plans for Coping With Emergencies 

On May 21, 1970, the Atom1c Energy 
Commission published In the FEDERAL 
REcisTza (35 F.R. 7818) for public com
ment proposed amendinents to 10 CFR 
Part 50 "Licensing of Production and· 
Utilization Facilities" which would amend 
§ 50.34 "Contents of applications: tech
nical Information," and add a new Ap
pendix E, "Emergency Plans for Produc.:. 
tion and Utilization Facilities." The pro
posed amendments would require the 
submission of certain Information per
taining to licensee's emergency :i:ilans to 
the Commission in applications for fa
cility operating licenses and of more gen
eral Information In applications for fa
cility construction permits .. 

All interested persons were invited· to 
submit comments or suggestions in con-· 
nection with the proposed amendments. 
within 60 days after publication of the 
notice of proposed rule making In the 
FEDERAL REGISTER, 

After careful consideration of all of 
the comments received the Commission 
has decided to adopt the amendments In 
the form set out below. The amendments 
have been revised to reflect some of the 
comments received. The substantive 
changes from the amendme'lt.s published 
for comment are: 
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1. Appendix E, tection II-B as pub

lished for comment would require a dE!
script!oJi. in the preliminary ·safety an- . · 
alysis report of contracts and arrange
ments made or to be made with ·local, 
State and Federal governmental agencies 
with responsibility for coping with emer
gencies. Comments from agencies with 
this responsibility indicated that identi
fication of the principal agencies should 
also be made in the preliminary, safety 
analysis· report. A statement has been 
added to section II-B to require identi~ 
fication of these principal agencies. A 
similar change has been made to section 
IV-D.·· . . 

Secti.ons·II and IV of Appendix E have 
been revised to clarify that the licensee, 
at the time of a??, accident requiring off
site · response, is. responsible ,for notify
ing those persons or agencies who have 
legal authority. and' responsibility for 
such a response. 

Editorial changes have also been 
made. . . . 

The "Guide To the Preparation of 
Emergency Plans for Production and 
Utilization Facilities" . as referenced in 
10 .CF'R Part 50, Appendix E .was devel
oped by the AEC to assist applicants in 
developing suitable emergency plans and 
is available for inspection at the Com
mission's Public Document Room,· 1717 
H Street NW. Copies may.be obtained by 
addressing a request.to the Director, Di
vision of Reactor Licensing or Director, 
·Division of Materials. Licensing, U.S. 
Atomic Energy Commission, Wash!ng
t.on, D.C. 205t5. 

Pursuant t.o the Atomic Energy Act of 
1954, as amended, and sections 552 and · 
553 of title 5 of the United States Code, 
the following amendments to 10 CFR 
Part 50 are published as a document sub
ject to codification, to be effective 30 
days after publication in the FEDERAL 
REGISTER, .. 

35 FR 19655• 
Published 12/29/70 
Effective 12/29/:70 

Miscellaneous Amendments 

See. Part 2 Statements of Co~sideration. 

36 FR 3255 
Published 2/20/71 · 
Effective 5/21/71 

General. Design Criteria for Nuclear 
· Power Plants , · 

The Atomic Energy Commission has 
adopted an amendment to its regulations, 
10 CPR Part 50, "Licensing of Produc
tion ·:and Utilization 'Facilities," which 
adds an Appendix A, "General Design 
Criteria· for Nuclear Power Plants." . 

Section 50.34<a> of Part 50 requires 
that each application fo1· a construction 
permit Include the preliminary design 
of the facility. The following information 
is-specified for inclusion as part of the 
preliminary design of the -facility: . 

.m The principal design criteria· for 
the facility . 

Cll> The design bases r.nd the relation 
of the design bases to the principal de
sign criteria 

(iii) Information relative to materi
als of construction, general arrangement, 
and the approximate dimensions, suffi
cient to provide reasonable assurance 
that the final design will conform to. the 
design bases with adequate margin for 
safety. 
The "General Design Criteria for Nuclear 
Power Plants" added as Appendix A to 
Part 50 establish the minimum require
ments for the principal design .criteria 
for water-cooled nuclear power plants 
similar in design and location to plants. 
for which construction permits ·have 
been issued by the Commission. They also 
provide guidance in establishing the 
principal design criteria for otber types 
of nuclear power plants. Principal de
sign criteria established by an applicant 
and accepted by the Commission w1ll be 
blcorpora.ted by reference in the con
struction permit. In considering the is
suance of an ·operating license· under 

· Part 50, the Commission w1ll require as
surance that tbltse criteria have ·been 
satisfied in the delalled design and con
struction of the facility and th.at any 
changes·1n such criteria are Justified. . 

A proposed Appendix A, ·"General Dt:
slgn Criteria for Nuclear Power . Plant 
Construction Permits" to 10 CFR Part 
50 was published In the FEDERAL REGISTER 
(32 F.R. 10213) on July 11, 1967, The 
comments anc:i suggestions received in 
response to the notice of propoSed rule 
making and subsequent developments 'in 
the technology and in the licensing proc
ess have been considered in developing 
the revised criteria which follow. 

The revised criteria establish minimum 
requirements for water-cooled nuclear 
power plants simlllll' in design and loca.
tion to plants for which construction 
11ermits have been issued by the Commis
sion, whereas the previously· proposed 
criteria would have provided guidance 
.for applicants for construction Permits 
for all types of nuclear power plants. The 
revised criteria have been reduced to 55 
in number, include deflnitions of im
portant terms, and have been rearranged 

.. to increase their usefulness. in the 11° 
censing process. Additional criteria de-
scrib~ speciflc requirements on matters 
covered in more. general terms in the 
previously proposed criteria have b.een 
added to the criteria. The Categories A 
and B used t.o characterize the ai;nount of 
information needed in Safety Analysis 
Reports concerning e111Ch criterion have 
been deleted since additional guidance 
on the amount and detail of information 
required to .be submitted by applicants 
for. facility licenses at the construction 
permit stage is now· included in 1· 50.34 
of Part 50. The term "engineered safety 

· features" has been ellniinated from the 
revised criteria and the requirements 
for "engineered safety features" incor
porated In the criteria for individual 
systems •. 

Further revisions of these General 
Design Criteria are to be expected. In the 
course ot the development of the revised 
criteria, important safety considerations 
·were identlfted. but specific requirements 
related · to some of these considerations 
have not as yet been · suf!lclently de
veloped and uniformly applied in the . 
licensing process .. to warrant their in
clusion In the criteria at this time. Their 
omission does not relieve any applicant 
from considering these matters In the 
design of a speciflc facility and satisfy
Ing the necessary safety requirements. 
These matters Include: 

{1) Consideration of the need to design 
against single· failures of passive com
ponents in 1luid systems important to 
safety, 

· (ii) Consi~ration of redundancy and 
diversity requirements. for fluid systems 

. important to safety, A ."system", could 
consist of a number of subsysteillll. each 

· of which is separately. capable of per
forming the specified sys~m safety func- · 
tion. The minimum · acceptable redun
dancy and diversity of subsystems and 
components within a subsystem and the 

. required interconnection and Independ
ence of the subsystems have '. not yet 
been developed or defined. , .. ,., . 

-<iii> Consideration of the type, size, 
and orientation of possible breaks·.in the 
components of the reactor coolant 'pres
sure boundary in determining design re
quirements to suitably . protect against 
postulated loss of coolant accidents. 

<iv) Consideration of the possibility of 
-systematic; nonrandom, concurre,:it fail
ures of redundant elements in. the design 
of the protection systems and reactivity 
-control systems, 
In. addition, the Commission 'is · giving 
consi(leration to the need for develop
ment of criteria relating · to protection 
against industrial sabotage and 'protec
tion against common mode failures in 
systems, other than the protection and 

· reactivity control systems; that are Im
. portant to safety and have extremely 

high. reliability requirements. · " 
It is expected that these criteria will 

be augmented or changed ·when specific 
requirements related to these and other 
considerations are suitably identified and 
developed. · · 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections '552 and 
553 of title 5'.' of the United states· Code, 
the following amendment to 10 CFR Part 
50 is published a.s a document subject to 
codification· to be effective 90 ·days· after 

. publication in the FEDERAL REGISTER. The 
Commission invites: all l,:iterested per
sons who desire to submit written·com
m:ents or suggestions in conner,tioii with 
the· amendment tci send· them to the 
Secretary, UB. Atomfo'Energy Commis
sion, .Washington, D.C. 20545, Attention: 
Chief, Public Proceedings Branch, within 
45 days after publication of this notice 
in the FEDERAL REGISTER. Such. submis

. sions will be given consideration with the 
view t.o possible further,. amendments. 
Copies of comments may be .examined in 
the Commission's Public Document·Room 
at 1717 H Street NW., Washinli!~n. DC. 

36 FR 4861 
Published,3/13/71 

· Effective 3/13/71 · 

.,'/'" 

Availability of. Guides. 
The Atomic l!:nergy .Comnilssion has 

adopted an amendment. of 10 CFR Part 
50 which adds to I 50.34(b) <6> <W> the 

· information that the Commission has 
developed documents entitled"'Guide for 
the Planning of Preoperational Testing 
Programs" and "Guide for the Planning 
of Initial Startup ·Programs" to. help ap
plicant.ii for facllity. operating licenses 
establish adequate plans for such pro
grams. That subdivision · requires an 
applicant for a license to operate a pro
duction or utilization facility to In.elude 
in the Final Safety Analysis Report, the 
plans for preoperatlonal testing and 
initial operations. 
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Because this amendment relates to a 

minor, nonsubstantive matt.er, the Com
mission has found that good cause 
exists for omitting notice of proposed. 
rule making and public procedure 
thereon as unnecessary, and for making 
the amendment effective upon publica
tion in the FEDERAL REoi:srER. 

Accorclingly, pursuant to the Atomic 
Energy Act of 1954, as amended, and 
sections 552 and 553 of title 5 of the 
Unit.ed States Code; the following 
amendment of 10 CFR Part 50 1s pub
lished as a document subject to codJfica
tion to be effective_ upon publication 1n 
the FEDERAL REGISrER (3-13-71), 

36 FR 5411 
Pub I ished 3/23/71 
Effective 3/23/71 

Siting of Fuel Reprocessing Plants and 
Related Waste Management Facilities 

On November 14, 1970, the Atomic 
Energy Co~ion published in the 
FEDERAL RSGJSDB (35 F.R. 17530), to be 
effective 90 days after publication, ·a 
statement of policy, 1n the form of a new 
Appendix F to 10 CFR Part 50, concern
Ing the siting of reactor fuel reprocessing 
plants and related waste management 
facilities. The statement of policy dealt, 
among other things, with the question of 
Ultimate disposal of high-level liquid 
radioactive :fission- product wastes gen
erated 1n the operation of- licensed fuel 
reprocessing plants. The policy requires 
that such w9,stes be solldJfied by the fuel 
reprocessor and transferred to a Federal 
repository for disposal and perpetual 
surveWance. 

Paragraph 6 of the statement of policy 
provided that "With respect to fuel re
processing plants already licensed, the 
licenses will be a:9pr,,priately conditioned 
to carry out the :i:-wposes of the policy 
stated above." The only fuel reprocessing 
plant presently licensed by the Commis
sion ,or operation ls located at West Val
ley, N.Y., about 30 miles south of Buffalo, 
on land owned by the State of New York. 
The plant has been operated since 1966 
by Nuclear Fuel Services, Inc. <NFS>. 
The high-level liquid radioactive wastes 
generated at the NFS plant are stored 
underground In steel tanks which are 
covered by about 8 feet of soil. 
· In a letter to the Commission dated 

January 7, 1971, NFS requested that the 
Commission consider-in addition to 
solidification and off site shipment-three 
aiternative methods for long-term stor
age or disposal. These alternatives are: 
(1 > Continued storage of the wastes In 
liquid form with possible transfer of the 
property from New York State to the 
United States after closing of the plant; 
<2> solidJfication of the wastes in exist
Ing tanks with appropriate conditions 
concerning time of solidification, perma
nent marking after solldJficatlon, and 
such other measures as may be necessary 
to protect the public health and safety; 
and (3) conversion of the wastes to AEC
approved solid form and burial thereof, 
with appropriate safeguards, 1n the silty 
till at West Valley, or in the underlying 
shales. 

The Commlsslon agrees that the matter 
of Ultimate disposal of existing high-level 
liquid wastes at the West Vallel'" faclllty 

presents complex technical problems 
which may require considerable time for 
study and reaolutlon. Pending ultimate 
disposal, the present storage method will 
continue to provide reasonable assurance 
that the health and safety of the public· 
will be protect.ed. 

In view of the foregoing considerations, 
the Commission has amended paragraph . 
6 of the statement of policy < 1) to Indi
cate that Its application to existing 
wastes will be the subject of a further 
rule making proceeding, and (2) to pro
vide more specificity regarding its ap
plication to future high-level wastes gen
erated at the NFS facility. 

Inasmuch as the amendment ls clarify
Ing In nature the Commission has found 
that good cause exists for omitting notice 
of proposed rUle making and public pro
cedure thereon as unnecessary and for 
making the amendment effective without 
the customary 30-day notice. 

P-Jrsuant to the Atomic Energy Act 
of 1954', as amended, and sections 552 and 
553 of title 5 of the United States Code, 
the following amendment to 10 CFR Part 
50 Is published as a document subject to 
codification, to be effective upon publica
tion In the FEDERAL REGISTER (3-23-71 l. 

36 FR 11423 
Published 6/12/71 
Effective 7/12/71 

PART SO-LICENSING OF PRODUC
TION AND UTILIZATION FACILITIES 

PART 115-PROCEDURES FOR RE
VIEW OF CERTAIN NUCLEAR RE
ACTORS EXEMPTED FROM LICENS
ING REQUIREMENTS 

Codes and Standards for Nuclear 
Power Plants 

On November 25, 1969, the Atomic 
Energy Commission published 1n the 
FEDERAL R!:GJSHR <H F.R. 18822) pro
posed amendments of Its regu!atlons In 
10 CFR Part 50, "Licensing of Produc
tion and Utilization Facllltles," and 10 
CFR Part 115, "Procedures for Review 
of Certain Nuclear Reactors Exempt.ed 
from Licensing Requirements," which 
would establish minimum quality stand
ards for the design, fabrication, erection, 
construction, testing, and inspection of 
certain systems and components of boll~ 
Ing and pressurized water-cooled nuclear 
power reactor plants by requiring con
formance with appropriate editions of 
published Industry codes and standards.' 

All interested persons were Invited to 
submit written comments and sugges
tions for consideration In connection 
with the proposed amendments within 
80 days after publication of the notice 
of proposed rUle making In the FEDERAL 
REGISrER. Upon consideration of the 
comments received and other factors 
Involved, the Commission has adopted 
the amendments set out below. These 
amendments have been changed sub
stantially to reflect consideration of the 
comments received and to minimize In
terference with the established equip
ment procurement practices of the nu
clear power Industry, Some of the more 
significant changes from the proposed 
rule are: 

a. The rule as rewritten requires that 
the determination of which code revl-
111.ons are applicable be based on com
ponent order date rather than 

construction permit date. To prevent 
abuse of this provlslon and to minimize 
the use of outdated codes, the rev!Sed 
rule requires compliance with more re
cent codes than those In effect on the 
orde~ date if the component.II are ordered 
more than a specified number of months · 
before issuance of the construction 
permit. _ . 

b. The rule has been changed to make 
Its provisions apply to future code re
v,lsions on the date they become effective 
unless the Commission has published a 
notice In the FEDERAL Rr:GISrER that com
pliance with such requirements or any . 
part thereof is unacceptable or unneces
sary. 

c. The definition of reactor coolant 
pressure boundary has been revised. 

d. The date for compliance with the 
more recent. industry codes has been 
changed from April 1, 1970, to January 
1, 1971. 

The Commission believes these 
changes adopted will eliminate most of 
the concerns expressed, will help to sim
plify and stabilize the facility licensing 
process, and will provide an equivalent 
Increase In protection of the health and 
safety of the public to that which would 
be provided In the proposed rule. 

Criterion 1 of the "General Design 
Crlt.erla· for Nuclear Power Plants" (Ap
pendix A of Part 50) requires that struc
tures, syst.ems, and components of 
nuclear powerplants' which are impor
tant to safety be designed, fa-bricat.ed, 
erect.ed, and test.ed to quality standards 
that reflect the importance of the safety 
functions to be performed. It has been· 
genera.Uy recognized that, for bolling 
and pressurized water-cooled reactors, 
pressure vessels, piping, pumps, and 
valves which are part of the reactor 
coolant pressure boundary shoUld, as a 
minimum, be designed, fabricat.ed, ln
speicted, and tested In accordance with 
the requirements of the applicable Amer
ican Society of Mechanical Engineers 
<ASME) codes in effect at the time the 
equipment ls purchased, and that protec
tion systems <electrical and mechanical 
sensors and associat.ed circuitry) should, 
as a minimum, be designed to meet the 
criteria developed by the Institute of 
Electrical and Electronics Engineers 
(IEEE>. 

Because of the safety significance of 
unlfonn early compliance by t-he nuclear 
Industry with the requirements of these 
ASME and IEEE codes and published 
code revisions, the Commission has 
adopted the following amendments to 
Parts 50 and 115, which require that 
certain components and systems · of 
water-cooled reactors Important to safety 
comply with these codes and appropriate 
revisions to the codes at the earlies~ 
feasible time. However, use of the ASME 
Code N-symbol is not required and in
spection and survey systems other than 
those specified by ASME may be used If 
they provide an acceptable level of qual
ity and safety, AEC quality assurance 
requirements are set forth In Appendix 
B to Part 50. The Inspect.Ion and survey 
systems required by the amendments 
which follow may be used In partial ful
fillment of these requirements to the 
extent that they are shown by the de
scription of the quality assurance pro
gram required by § 50.34(a) (7) to satisfy 
the applicable require:nents of Appen
dix B. 
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In cases where compliance with speci

fied code· requirements, or portions 
thereof, would result in hardships or 
unusual difficulties without a compensat
ing increase in the level of. safety, the 
Commission may grant exemptions under 
§ 50.5.5a(bl (l),.SectJon50.55alb) (2l pro
vides a basis for the authorization of al
ternatives to the requirements of the 
specified codes and standards if it can 
be shown that an acceptable level of 
safety and quality-will be provided. 

The Commission considers that a sig
nificant improvement In the level of 
quality in design,-fabrication, and testing 
of systems and components important to 
safety of we.ter-cooled reactors will be 
afforded by compliance with the require
ments of more recent versions of the 
codes then those speciflec! in the amend
ments, or portions thereof, ·and encour
age~ such compliance whenever· practi
cable, regardless of the date of purchase 
of equipment or the provisions ·of these 
amendments. 

Compliance with the provisions of the 
amendments and the referenced codes 
is Intended to insure a be..sl.c, sound qual
ity level. It may be that the speclal 
safety significance of a partimilar sys
tem or component will' call for· supple
mentary measures. If analysis of the 
system shows that such Is the case, ap
propriate supplementary meai."I.II'es are 
expected to be adopted by applicants and 
licensees, or will be required by the 
Commission. 

Pursuant to the Atomic Ene1·gy Act of 
1954, as amended, a.nd sections 552 and 
553 of title 5 of the United States Code, 
the following amendments to Title 10, 
Chapter I, Code of Federal Regulations, 
Parts 50 and 115 are published as a docu
ment subject to codification to be effec-· 
tlve 30 days after publication in the 
FEDERAL REGISTER. 

36 FR 16894 
Published 8/26/71 
Effective 9/25/71 

Civil Penalties 

See Part 2 Statements of Consideration. 

36 FR 18301 
Published 9/11 /71 
Effective 10/11 /71 

Ovality A11urance Criteria for Fuel 
Reprocessing Plants 

On April 10, 1971, the Commission 
published in the P'SDlrRAL REGISTER (36 
P.R 6900) proposed amendment,s to Its 
regulation, 10 C'FR Part 50, "Licensing 
of Production and Utilization Facilities," 
which would require applicants for a 
license to construct or operate a fuel re
processln1 plant to comply with the qual
ity assurance requirements of appenc:Ux 
11 t.o Part 50, "Qualtt:v Aslurance Criteria 
for Nuclear Power Plant.a." 

All interested persons were invited to 
submit written comments and sugges
tions for consideration In connection 
with the proposed amendments within 
sixty (60) days after publication of the 
notice in the FEDERAL REGISTER. After 

careful consideration of the material re
ceived in response to the notice of pro
posed rule making and other factors 
involved, the Comm:lssion has adopted 
the proposed amendments. The text of 
the amendments set out below is.identical 
with the text of the proposed amend
ments published April 10, 1971. 

Fuel reprocessing plants include struc
tures, systems, and components that pre
vent or mitigate the consequences of 
postulated accidents that could cause un
due risk to the health and safety of- the 
public. The pm:pose of the amendments 
is to provide explicit quality assurance 
requirements for the• design,· construc
tion, and operation of those structures, 
systems, and components by making ap
pendix B applicable to fuel reprocessing 
plants. The requirements of appendix B 
will apply to al!' activities during the 
design, construction, and operating 
phases of the fuel reprocessing plants 
which affect the safety-related functions 
of such structures, systems, and,- com
ponents. 

The quality assurance requirements 
established by these criteria are intended 
to assure that: 

(a> Applicable regulat.cry require
ments and the design bases, BS defined In 
I 50.2 and as specified in the license ap
plication, for structures, systems, and 
components a.re•correctly translated Into 
specifications; drawings, procedures, and 
Instructions. 

(b) Systems and components fabri
cated and tested In manufacturers' fac11-
lties conform to these IIJ)ecincatlons, 
drawings, procedures, and Instructions. 

(c) Structures, systems, and com
ponents constructed and tested at the 
facility .conform to these specifications, 
drawings, procedures, and instructions. 

(d) succeeding activities, such as op
erating, testing, repairing, mainta1nlng, 
and modifying, are conducted in accord
ance with quality assurance practices 
consistent with those employed during· 
design and construction. 

These criteria will also be used for 
guidance in evaluating the adequacy of 
the quality assurance programs In use 
by existing holders of construction per
rr.lts and operating licenses for fuel 
reprocessing plants. 

Pursuant to·the Atomic Energy Act of 
1954, as amended, and sections 552 and 
,553 of title 5 of the United States Code, 
the following amendments to Title 10, 
Chapter I, Code of Federal Regulations, 
Part 50, a.re published as a document 
subject to codification effective thirty 
(30) days after publication in the· 
FEDERAL REGISTER. 

36 FR 21579 
Published 11/11/71 
Effective 11/11/71 

Implementation of the National 
Environmental Policy Ad of 1969 
On Beptember 9, 1971, the Atomlc En

ergy Commission published in the Fm>
J:IIAL REGISTER (36 F.R. 18071) a revision 
of Appendix D of its regulation In 10 CFR 
Palrt 50, effective on publie&Uoo. Revised 
Appendix D as published ls an lnt.erim 
st.a.tement of Comml.s8lon policy and Pro-

eedure for the l.mplemeom.tlon of the 
Na.ttODlal Environmental Policy Act of 
1969 <NEPA) In accordance with the de
cision of the U.S. Court of Appee.ls for 
the District of Columbia Clreuit In "Cal
vert Cliffs' Coordlnllltlng Commit.tee, Inc., 
et al. v. Unlwd stat.es Atomic Energy 
Commission, et al . .'' Nos. 24,839 and 
24,871. The procedures ln Appendix D 
apply to licensing proceedings for nu
clear power reactors; testlng .facillties; 
fuel reprocessing pla.nts; and other pro
duction a.nd Utilization fa.clllties whose 
CODStructlon or operation may be deter
mined by the Commission to have a slg
nUlcaot l.mpaot on the environment. The 
procedures also apply to proceedings in
volving certain specified activities sub
ject t.o materials licensing: 

The Commission adopted certain minor 
amendments to revised Appendix D, pUb
llahed In the FEDERAL REGISTER on Sep
t.ember 30, 1971. 

The Commission has adopted add!-
. tional amendments to revised Appendix 

D t.hat cl&rlfy the lnteat of the Commis
sion with respect to proceedings subject 
to section D. 

In sect.ion 4, Procedures Applicable to 
Pending Hea.rlngs or Proceedings to be 
Noticed In the Near Future, paragraph 1 
~ been amended to make the provl
slohs of paragraphs l and 2 of that sec
tion applicable to prooeedings in which 
hearings O:re pending BS of Beptember 9, 
1971, or In which a draft or final detailed 
statement of environmental considera
tions prepared by the Director of Regula
tion or his deslgnee has been circulated 
prior to said da.te, in the ca.ise of an ap
plication for e. cOilStruct.ton perinlt, or in 
which a notice of opportunity for bearing 
on the a.ppllca.tlon has been Issued prior 
to October 31, 1971, In the case of a.n 
application for an operating license. A 
conforming amendment has been made 
to section C.1 of Appendix D. 

Paragraph 3 of section D of Appendix 
D has been amended to make clear that, 
in cases where a notice of opportunity 
for hearing on an operating license ap
plication was issued prior to October 31, 
1971, and no hee.ring has been requested, 
the environmental review procedures set 
out In section A of Appendix D, will, 
with respect to such proceedings, be sub
ject to the llmlte.tton that comments will 
be requested, and musit be received, 
within 30 days from Federal agencies, 
State and local officials and Interested 
persons on environmental reports and 
draft detailed statements. This change 
conforms paragraph 3 of section D to 
paragraph 1 of sect.Ion D in this respect. 

Because these amendments relate 
solely to correction md clarlflcatlon, the 
Commission baa .round that 11ood cause 
exists for omitting notice of proposed 
rule making and public procedure 
thereon as unnecessary. The Comml.sslon 
has also found that since the amend
mentB correct and clarify .preVloua 
amendments which have already become 
effective,· 11ooc1 cause exists for mo.klnr 
the amendments effective without the 
customary 30 day notice. 

Accordlnrly, pursuant to the National 
Environmental Polley Act of 1969, the 
Atomic Energy Act of 1954, as amended, 
and sections 552 a.nd 653 of title 6 of the 
tnuted States Code, the following amend
ments to Title 10, Chapter I, Code of 
Federal Regulations, Part 60, are pub
lished as a document subject to codifica
tion to be effective upon publication In 
the Fl:D!!IIAL Rl:OISTZR (11-11-71) 
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37 FR 5745 
Published 3/21/72 
Effective 3/21 /72 

PROHIBITION OF SITE PREPARATION 
. AND RELATED ACTIVITIES. 
on December 1, 1971, the Atomic 

Energy Commission published in· the 
FEDERAL REGISTER (36 F.R. 22848) pro
posed amendment.s to its regulations in 
10 CFR Parts 30, 40, 50, and 70, which 
would redefine the "commencement of 
construction," as that term is applied to 
production or utilization facilities sub
ject to Appendix D of Part 50, and·would 
provide for Commission environmental 
review prior·to "commencement of con
struction" (as that term would be de
fined under these amendments> of plants 
and facilities in which activities will be 
conducted which are subject to the ma
terials licensing requirement,s of Parts 
30, 40, and 70 and to Appendix D of 
Part 50. 

Interested persons were invited to sub
mit written comment,s and suggestions 
for consideration in connection with the 
proposed amendments within 60 days 
after publication of .the notice of pro
posed rule making in the FEDERAL REG
ISTER. After consideration ·or the com
ment,s received and other factors in
volved, the Commission has adopted the 
proposed amendments with certain 
modifications, in the form set forth 
below. 

Significant differences froni th$l 
amendments published for comment are: 

CD ·With respect to specified facilities 
. subject to materials licensing, additional 
amendments to Parts 30, 40, and 70 have 

· been adopt.eel. to provide for Commission 
authorization by specific exemption, 
upon consideration and be.lancing: of cer
ts.in specified environment factors, for 
the continuation of site preparation and 
construction activities begun prior to the 
effective date of these amendments, and 
for the conduct of .such activities to be 
undertaken after that date. Activities au
thorized under the exemption provisions 
would have to be conducted in such a 
manner as to minimize their environ
mental impact. 

(2) Section 70.21 has been amended to 
conform the time for filing an applica
tion for a license to possess and use spe-

. cial nuclear material in a plutonium 
processing and f11el fabrication plant be
fore commencement of construction of 
the plant to that required of other ma
terials license applications under these 
amendment,s C9 months). 

The amendmenis to Part 50 redefine 
the "commencement of construction" as 
that term .is applied to production or 
utilization fac111ties subject to Appendix 
D of Part 50 <i.e., nuclear power reac
tors, testing facilities, fuel reprocessing 
plant,s, and such other producti(!n or 
ut111zation facilities determined by the 
Commission. to have a significant impact 
on the environment) . "Commencement 
of construction" is defined to include any 
clearing of land, excavation or _other 
substantial action that would adversely 
affect the natural environment of a site 
and construction of nonnuclear facilities 
(such as turbogenerators and turbine 

buildings), but would not include Cl) 
changes desirable for the temporary use 
of the land for public recreational uses, 
necessary borings to determine founda
tion conditions, or other preconstruction 

. monitoring to establish background in
formation related to the suitab111ty of the 
site or to the protection of environmental 
values; or (2) procurement or manufac
ture of component,s of the facility. Among 
the activities that continue to be per
mitted prior to the issuance of a con
struction permit are geologic, · seismic. 
hydrologic, and meteorologic investiga
tions and such cleariilg and buildiDg of 
roads and physical structures as are rea
sonably necessary, and in general con
formity with the standard practices of 
the. industry, for the f>urpose of deter-

. mining site suitab111ty and for precon
struction environmental monitoring. It 
1s expected that such · activities will be 
conducted in a manner which wm keep 
their environmental impact to a mini
mum .. For example, appropriate erosion 
control measures should be employed; 
roads should be located to minimize or 
reduce environmental impact; (lnd the 
natural vegetation should be disturbed 
only to the extent reasonably necessary 
to enable safe ancl proper conduct of the 
foregoing activities. These same general 
principles also apply with respect to ac
tivities deemed desirable for the purpose 
of making the land temporarily available 
for public recreational purposes. 

In view of the fact that persons may 
have already begun activities that were 
permitted pursuant to § 50.lO(b) prior 
to the adoption of these amendments, 
but which are now prohibited by these 
amendments, provision has been made 
whereby the Commission may authorize 
continuation of those activities upon con
·sideration and balancing of certain spec
ified environmental factors. During the 
review period and following, if continu
ation is authorized, such activities are to 
be conducted so as to minimize or reduce 
their environmental impact. In making 
tluis relief generally available only. to 
th"98 persons who h!l,ve commenced 
actual site preparation activities prior to 
the effective date of these amendment,s, 
pie Commission realizes tha~ in individ
ual cases, particularly those instances 
where plants are in an advanced stage of 
development, but where no site prepara
tion work has yet been started, undue 
hardship may be incurred. In those situ
ations, relief may be sought by request
ing a specific exemption under § 50.12. 
Although it is expected that specific ex
emptions will be used only sparingly for 
this purpose, appropriate relief may be 
granted in particuiar cases where the 
fact,s so warrant and a favorable deter
mination. can be made with respect to 
the· specified environmental considera
tions listed in the new § 50.12(b). 

Section 50.12 has also been amended to 
require persons presently authorized, 
under specific exemptions, to conduct 
certain activities prior to the issuance of 
a constructipn permit for a facility sub
ject to Appendix D to Part 50 to show 
cause why, with reference to specified 
environmental considerations, the ex
emptions should not be revoked. As 
noted earlier, in the event that any ex
emption under § 50.12 is issued after the 

effective date of these amendments, it 
w1ll be only after appropriate conclusions 
with respect to the specified environ

. mental considerations llsted 1n the ~ew 
I 50.12(b) have been reached. In addi
tion, a.riy activities· conducted under any 
exemption are to be carried out in such a 
way as to minlrnlv,e or reduce their en-
Tlronmental Impact. · 

Amendments to Parts 30, 40, and 70 of 
the Commission's regulations hi .Title 
10 of the Code o! Federal Regulations 
provide for Commission environmental 
review prior to commencement · of con
struction of plant.'! and' facilities 1n 

. which activities subject to materials li
censing requirements and to Appen~ 
D of Part 50 will be conducted. "Com
mencement o! construction" is defined in 
the same manner. as for. facility license 
cases.. . . . . . . 
· A provision similar iii some respects 
to that contained in the new· § 50.10 (d) 
has been added to Parts 30, 40, and 70, 
so that Commission authopzation may 
be obtained for continuation of activities 
already begun, but which are now, in ef
fect, precluded by these amendments 
until the environmental review' is com
plete. Appropriate clarification has been 
included in footnotes to H 30.11 (a), 
40.14(a), and 70.14(8) to indicate· that 
those persons who have not effected com
mencement of construction with respect 
to proposed facilities as of the effective 
date of these amendment.s may also ·seek 
this exemptive form of relief. It is ex
pected, however, that specific e]!:emp
tions will be used only sparingly in such 
cases. Any site preparation or construc
tion activities authorized to be carried 
out under the amendments to Parts 30, . 
40, and. 70 must. be .condUCUld in such a 
manner as to minimize or reduce their 
environmental impact. · 

Applications for the following types 
of materials licenses are presently sub
ject to the foregoing requirement,s: (a) 
Licenses for posser.sion and use of spe
cial nuclear materials for processing and 
fuel fabrication, scrap recovery·and con
version of uranium hexafluoride; (bl· li
censes for possession and use of .. source 
material for uranium milling and ,pro
duction of uranium hexafluoride; , and 
Cc> licenses authorizing commercial ra
dioactive waste disposal by land burial. 

In order to assure that an opportunity 
1s provided for full consideration of. en
vironmental effects before site prepara
tion is begun, these amendments require 
that applications for such materials li
censes be filed at least nine· .. months 
prior to commencement of construction 
of plants or facilities in which·. the li
censed activities will be conducted. The 
amendm~nt,s _also add, as a condition of 
issuance of such licenses,. that before 
construction of such plant,s and facili
ties may be commenced, the Director. of 
Regulation must reach a favorabl" con- · 
clusion with respect to environmental 
considerations after completion of the 

· environmental review required by· Ap
pendix D to 10.CFR Part 50. . 

As stated 1n the notice of proposed 
rule making published in the FEDERAL 
REGISTER on December 1, 1971, the Com
mission considers these amendments to 
be consistent with the direction of the 
Congress, as expressed in section 102 of 
the National Environmental Polley Act 
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of 1969, that, to the fullest extent pos
sible, the policies, regulations and pub
lic laws of the United States shall be 
Interpreted and administered in accord
ance with the policies set forth in that 
Act. Since site preparation constitutes 
a key point, from the standpoint of en
vironmental impact, in connection with 
the licensing of nuclear facilities and 
materials, these amendments will fa
cilitate consideration· and balancing of 
a broader range of realistic alternatives 
and provide a more significant mecha
nism for protecting the environment 
during the earlier stages of a project 
for. which a facility or ·materials license 
is being sought. 

The Commission has found that be
cause of the provisions . ~ § § 30 .11 (b) , 
40.14(b), 50.lO(d), and 70.14(b), ad
vance notice of the amendments would 
be contrary to the public interest in tl:),at 
such notice might tend to defeat their 
purpose; therefore, good cause exists for 
making the amendments effective with
out the customary 30-day notice. Ac
cordingly, pursuant to the Atomic En
ergy Act of 1954, as amended, and sec
tions 552 and 553 of title 5 of the United 
States Code, the following amendments 
to Title 10, Chapter I, Code of Federal 
Regulations, Parts 30, 40, 50, and 70 
are published as a document subject to 
codification to be effective upon publica
tion in the FEDERAL REGISTER (3-21-72). 

37 FR 6459 
Published 3/30/72 

. Effective 4/29/72. 

Reporting of Deficiencies in Design 
and Construction of Nuclear Power
plants 

On July 27, 1970, the Atomic Energy 
Commission published in the FEDERAL 
REGISTER (35 F.R. 12076) for public com
ment proposed amendments to 10 CFR 
J;>arts 50 and 115, "Licensing of Produc
tion and Utilization Facilities" and "Pro
cedures for Review of Certain Nuclear 
Reactors Exempted from Licensing Re
quirements," which would establish uni
form requirements for reporting defici
encies occurring during nuclear power
plant design and construction. 

All interested persons were invited to 
submit comments or suggestions in con
nection with the proposed amendments 
within 60 days after publication of the 
notice of proposed rule making in the 
FEDERAL REGISTER. After careful consid
eration of the comments received in re
sponse to the notice of proposed rule 
making and other factors involved, the 
Commission has adopted the amend
ments in the form set out below. The 
amendments, as adopted, reflect a num- · 
ber of the comments received on the 
notice of proposed rule making. 

In smnmary, the comments on the pro
posed rule were: (1) The extensive use 
of many adjectives and phrases, such 

as "significant," "not indicative of," 
"mirior," "magnitude," uextensive," "fre
quently occurring," etc., leads to am
biguity and vagueness; (2) the provision 
requiring that no remedial action shall 
be taken until the Commission has been 
notified of the deficiency is not neces
sary, is burdensome, and represents a 
possible un:pecessary loss of time and 
money to the permit holder or his con
tractors; and (3) the rule itself is un
necessary, since existing quality assur
ance programs require maintenance of 
records of the deficiencies and these are 
available to the Commission. 

With respect to the last comments, the 
Commission believes that the rule is nec
essary, so that the AEC staff will have 
prompt notification of the deficiency and 
timely information on which to base an 
evaluation of the potential safety conse
quences of the deficiency and determine 
if further regulatory action is required. 
Some changes have been made which are 
intended to resolve some cf the problems 
indicated regarding clarity and ambi
guity. Other significant changes from the 
proposed rule are: 

a. Examples of deficiencies have been 
eliminated, since these made the report
ing requirements appear more complex 
than was actually intended. 

b. The rule has been modified to per
mit construction to continue subject to 
the risk of subsequent disapproval by the 
Commission. 

Among other requirements in the Com
mission's "Quality Assurance Criteria for 
Nuclear Power Plants," Appendix B to 
10 CFR Part 50, Criterion XVI "Correc
tive Action" requires that significant con
ditions adverse to quality be reported to 
appropriate levels of licensee manage
ment. The following amendment to 
§ 50.55 of 10 CFR Part 50 requires the 
holder of a construction permit for a 
nuclear powerplant to report the more 
important of these deficiencies to the 
Commission. 

It is not the intent of the Commission 
to require reporting of trivial matters. 
Notification is required, however, of sig
nificant deficiencies in design and con
struction. The holder of a permit for 
construction of a nuclear powerplant is 
required to notify the Commission of 
each deficiency found in the processes 
of design, manufacture, fabrication, in
stallation, construction, testing, and in
spection which, were it to have remained 
uncorrected, could have affected ad
versely the safety of operations of the 
nuclear powerplant at any time through
out the expected lifetime of the plant, 
and which represents either (1) a sig
nificant breakdown in any portion of the 
quality assurance program, (2) a sig
nificant deficiency in final designs ap
proved and released for construction, (3) 
a significant deficiency in the construc
tion of or significant damage to a struc
ture, system, or component requiring cor
rective action involving extensive effort, 
or (4) a significant deviation from per
formance specifications requiring cor
rective .action involving extensive effort. 

A similar amendment to § 115.43 of 10 
eFR Part 115, "Procedures for Review of 

Certain Nuclear Reactors Exempted from 
Licensing Requirements," has also been 
adopted. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of title 5 of the United States Code, 
the following amendments to 10 CFR 
Parts 50 and 115 are published as a docu
ment subject to codification to be effec
tive 30 days after publication in the FED
ERAL REGISTER. 

37FR15127 
Published 7/28/72 
Effective 8/27 /72 

Restructuring of Facility License Application 
Review and Hearing Processes 

See Part 2 Statements of Consideration. 

37FR17021 
Published 8/24/72 
Effective 8/24/72 

Codes and Standards for Nuclear 
Powerplants 

On June 12, 1971, the Atomic Energy 
Commission published in the FEDERAL 
REGISTER (36 F.R. 11423) amendments to 
10 CFR Parts 50 and 115 which added 
new §§ 50.55a and 115.43a to establish 
minimum quality standards for the de
sign, fabrication, erection, construction, 
testing, and inspection of certain systems 
and components of boiling and pressur
ized water-cooled nuclear powerplants by 
requiring conformance with appropriate 
editions of specified published industry 
codes and standards. Sections 50.55a and 
115.43a as adopted permitted conform
ance with the requirements of editions 
of the specified Codes, Code Cases, and 
Addenda which become effective after 
the date of component order, unless the 
Commission has published a notice in 
the FEDERAL REGISTER that compliance 
with such requirements is unacceptable 
for such components. 

The Commission has adopted amend
ments to §§ 50.55a and 115.43a which, 
in referencing the editions of Codes, 
Code Cases, and Addenda whose require
ments must be met, include on:Jy the 
editions of Codes, Code Cases, and Ad
denda through 1971 or the winter 1971 
addenda, as appropriate. These amend
merits are considered necessary for com
pliance with sections 552 and 553 of 
title 5 of the United States Code and the 
regulations of the Office of the Federal 
Register pertaining to incorporation by 
reference (1 CFR l;'art 20). 

As new or amended editions of appli
cable Codes, Code Cases, or Addenda are 
issued, the Commission will review them 
and amend the provisions of §§ 50.55a 
and 115.43a as appropriate. 

Since the amendments to§§ 50.55a and
1 115.43a are necessary to comply with 

sections 552 and 553 of title 5 of the 
United States Code and 1 CFR Part 20, 
the Commission has found that good 
cause exists for omitting notice of pro
posed rule making and public procedure 
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thereon as unnecessary and impractica
ble and for making the amendments 
effective upon publication in the FEDERAL 

· REGISTER without the customary 30-day 
notice. 

Accordingly, pursuant to the Atomic 
Energy Act of 1954, as amended, and sec
tions 552 and 553 of title 5 of the United 
States Code, the following amendments 
to Title 10, Chapter l, Code of Federal 
Reguiations, Parts 50 and 115 are pub
lished as a document subject to codifica
tion to be effective upon publication in 
the·FEDERAL REGISTER (8-24-72). 

38 FR 3955 
Published 2/9/73 
Effective 3/11 /73 

1.nformation Requested by Attorney Gener~I 
for Antitrust Review of Facility License 
Applications 

Pursuant to section 105c(4) of the 
Atomic Energy Act of 1954, as amended, 
the Attorney General has requested that 
applicants for certain fac11ity licenses 
under the Act submit specified informa
tion for the purpose of the prellcensing 
antitrust advice by the Attorney General 
pursuant to section 105c < 1l of the Act. 

On April 20, 1972, the Atomic Energy 
Commission published in the FEDERAL 
REGISTER proposed amendments to 10 
CFR Part 50, Licensing of Production 
. and Utilization Facilities, which would 
describe and provide appropriate refer
ences to the information requested by the 
Attorney General (37 FR 7810). Inter
ested persons were invited to submit 
written comments or suggestions for con
sideration in connection with the pro
posed amendments within 30 days after 

, publication of the notice of proposed ruie 
making in the FEDERAL REGISTER. 

, The comments received were furnished 
t.o the Department of Justice for its views 
thereon since the infomation called for 
in the FEDERAL REGISTi."R was pursuant to 

· the request of the Attorney General. By 
'letter dated June 16, 1972, the Depart
ment of Justice advised the Commission 
that, after consideration of the com
ments, the Department still deems that 
information it had requested is appro
priate for the prelicensing antitrust ad
vice furnished by the Department pur
suant to section 105c<l) of the Act. 
Accordingly, the Department of Justice 
requested the Atomic Energy Com.,iis
sion to obtain the information in the 
manner and form set out in the FEDERAL 
REGISTER. 

By letter dated May 18, 1972, the As
sistant Attorney General, antitrust, re
quested that item 12 of "II. Required 
information" of the proposed "Appendix 

, L-Information requested by the Attor-
' ney General for antitrust review of facil
ity license applications" be modified .to 
include the following · sentence, "Also 
state separately the most recently esti
mated cost of the subject unites)." The 
additional sentence does not constitute 
a substantial change and is consistent 
with the intent of the proposed amend
ments. 

In light of all of the foregoing, the 
Commission has determined to adopt the 
amendments in the form set forth below. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and· 
553 of title 5 of the United States Code, 
the following amendments to 10 CFR 
Part 50 are published as a document sub
ject to codification, to be effective March 
ll, 1973. 

38 FR 4385 
Published 2/14/73 
Effective 3/16/73 

Reactor Containment Leakage Testing for 
Water-Cooled Power Reactors 

On August 27, 1971, the Atomic Energy 
. Commission published in the FEDERAL 
REGISTER (36 FR 17053) a proposed 
amendment to its regulations in 10 CFR 
Part 50 which would specify the mini
mum containment leakage test require
ments for water-cooled power reactors. 

Interested parties were Invited to sub
mit written comments and suggestions 
for consideration In connection with the 
proposed amendment within 60 days 
after publication in the FEDERAL REGIS
TER. Upon consideration of the comments 
received, and other factors involved, the. 
Commission has adopted the proposed 
amendment, with certain modifications 
in the form set forth below. 

· Significant differences from the 
amendment published for comment are: 
Cl) Modification of procedures govern
ing containment inspection and leak de
tection surveys, as a prerequisite to con
ducting formal leakage tests, and clarifi
cation of the basis for reporting pretest 
leakage values to the Commission; (2) 
establishment of criteria for deferring 
certain safety-related systems from reg-' 
Ularly scheduled Type A containment 
leakage tests, (3) incorporation.by refer
ence of the recently-issued American 
National Standard for leakage rate test
ing of containment structures for nuclear 
reactors into the regulation, (4) inclu
sion of nitrogen gas as a suitable testing 
medium for testing the leaktightness of 
valves, and (5) inclusion of water-leak
age test and acceptance criteria for, con
tainment isolation valves -which,· are 
sealed .against containment atmosphere 
outleakage during a design basis accident 
condition by means of a seal-water sys-

. ~em. In addition, editorial and format · 
changes were made. 

With regard to item (1) above, the 
ruie set forth below requires the licensee 
to identify specifically those components 
whose initial poor leak-tightness per
formance precluded completion of a 
Type A containment leakage test and to 
report this information to the Commis
sion. The proposed rule would· not have 
required the reporting of such informa
tion unless attempts to reduce the leak
age rate of poor leak-tight components 
failed to ineet minimum leak-tightness 
acceptance criteria .. Thus, components 
which required frequent adjustments or 
repair in order to meet allowable leak
age limits will be identified and the spe
cific reductions in leakage rate values, 

resuiting from such adjustments, will be. 
reported to the Commission. The identi

, fication of such compo_nents will provide 
the AEC with a sounder basis for judging 
whether or not containment leakage 
rates couid have been exceeded in . the 
unlikely event a design basis accident 
were to occur. In addition, such identi
fication may provide insight into the fre
quency and kinds of adjustments being 
made to components to meet the mini
·mum acceptable· .leakage limits and a 
basis for either establishing a more fre
quent containment leakage test scheduie, 
or modifying. or replacing components. 

. With regard to item (2) above, the 
rule set forth below specifies criteria by 
which the licensee may for certain 
safety-related systems temporarily dis
pense with di'ainage and venting to con
tainment atmosphere during Type A 
containment leakage tests. The proposed 
ruie had specified that all systems which 
would ·connect directly with the contain
ment atmosphere and would become an 
extension of the c.<intainment boundary 
shouid be vented to containment. Strict 
compliance with this. rule would have re
quired removing certain safety-related 
systems from service for the duration of 
the test and wouid limit the performance 
of the .. overall integrated containment 
leakage tests to those times when there r 
wouid be no fueJ:,in the reactor. 'This. 
procedure' Is considered to be unneces-
sarily conservative. . . 

The',inclusion of ail safety~related sys
tems in the overall integrated. contain-

' ment i'~akage test can be accomplished 
while the reactor is fueled, and in a state 
of pote.ntial criticality,' by maintaining 
the minimum number of safety-related 
systems in an operable state until all 
systems are tested. Another option is to 
periodically test the containment Isola-; 
tion valves In these safety-related .sys
tems in accordance with the ruie set, 
forth below. This would also assure that 
the requisite .level of plant safety will be 
provided dUring the containment leak
age test program without compromising 
the requirements for including all sys
tems which penetrate the containment 
boundary in the leakage test. . . 

The proposed ruie required the. use'cif 
test methods described in proposed 
American Nuclear Society Standard .ANS 
7 .60 by referencing a portion of the pro
posed standard. On March 16, 1972,'the 
American National Standards Institute 
approved ANS 7 .60 and officially issued 
it for use as ANSI N45.4-1972, American . 
National Standard, ''Leakage Rate Test
ing of Containment Structures for Nu
clear Reactors." The standard has been 
reviewed for compatibility with the p·ro .. 
posed ruie and it was concluded that in
corporation of the requirements of ANSI 
N45.4-1972 by reference would .enhance 
the quality .of containment leak testing. 
Accordingly, the rule set forth below now 
specifies that the Type A containment 
leakage tests shall be conducted in ac
cordance with the provisions of ANSI 
N45.4-1972. . . 
· The proposed rule limited the leakage 

testing medium for reactor containment 
tmlation valves to air;· which is widely 
used in the containment leakage testing 
program. However, the use of nitrogen' 
gas for valve leakage testing is also tech.: 
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nical!y satisfactory, ·Accordingly, the rule 
set forth below· ·specifies that either air 
or nitrogen may· be used as the _testing 
medium in the conduct of the valve leak-
age tests. · 

The ·rule set forth below expands upon 
the requirement contained in the pro
posed rule for testing valves, sealed with; 
water from a seal-water system, by in
cluding miniinum water test pressure 
and test acceptance criteria. · · 

The proposed rule ·required that the. 
valves be subjected to a: seal-wafer sys
tem operability test to . establish tha~ 
the valves could be ·satisfactorily pres
surized ··with ·seal~wa.ter. There was no 
requirement to measure the rate at which. 
water leaked past the valve. It'had been 
assumed that the ·seal-water inventory· 
,vould be adequate to 'seal the valves 
against oU:tleakage of con~ainment 
atmosphere during t~e design basis acct-· 
dent condition. However, the lack. of a 
specific water inventory criterion against 
which ·a:ctua.1 ·valve leakage rates would' 
be measured,' couid result in an. triade:
quate. supply of ·seal-water for va.lv~ 
sealing with attendant loss .of the· con
tainment isolation 'function. Accord
ingly, a provision has been incorporated 
into the rule set forth below which re,
quires that the valve leakage _rate' shall 
not .exceed the seal-water inventory, on 
the' assumption that the seal-water sys
tem will be pressurized for 30 days at 
110 percent of the calculated peak con
tainment internal pressure related to 
the design basis accident. With the in
clusion of this requirement, the'require

, ments· for conducting only a seal-water 
syst!!m operability_ ~est were. elimlnateci; 

Containment is provided for water
cooled 'power' reactors to· prevent un-. 
controlled releases of radioactive ma
terials · to the · environment . if the 
barriers. provided by the fuel cladding 
and reactor coolant presi;ure boundary 
should be breached. Testing the reactor 
containment for leak0,ge helps to assure 
that:· . . · 

(a) 'Leakage of the primary reactor 
containment and associated systems . is 
held within allowable leakage rate limits' 
as specified in the technical specifications 
or associated bases of the license; 

· <b) :Periodic surveillance is performed 
to ·assure proper maintenance and leak 
repair during the life of the contain
JI1enJ:; and . ' ' ' ' ' 

<cf The containment will continue .to 
pedoini its ,function throughout the life 
of the plant. . . 

, The.· :amendment which follows pro~ 
vides uniform requirements .for contain
ment .Jeakage testing. It . specifies . the 
minimum requirements for periodic veri
fication by tests of the leak-tight integ
rity ofr"the· primary reactor containment· 
and associated systems for water-cooled 
power reactors, and ·the acceptance cri-
teria· for such tests. . . 

Pursuant to the Atomic Energy Act of 
1'954, as amended, and sections 552 and 
553 of title 5 of the United States Code, the following. amendment to -Title. 10, 
Chapter I, Code of Federal Regulations, 
Part 50, is published as a document sub~ 
ject;. to codification to be effective on 
March 16, 1973. 

38 FR 5997 . 
Published 3/6/73 

Reacto~ Contain~~n~ Le~kage Te~ting · for 
Water-Cooled. Power R_eactors · · 

Cdrrection 
. \ . ' . 

Iri FR Doc. 73-2786 appearing at page 
4385 in the issue of Wednesday, Febru". 
ary 14, 1973, the following changes should 
be made: 

38FR11445 
Published 5/8/73 
Effective 6/8/73 

Licensing .of Facilities Used for Industrial 
or Commercial Purposes . · . , 

, On October 15, 1971, the Atomic Energy 
Commission published in the FEDERAL 
REGISTER (36 FR 20051) ·proposed amend-· 
nients to 10 CFR- pa.rt 50 of its regula
tions which would define the circum
stances under which research and de..:· 
velopment and training reac.tors will be 
considered to be used "substantially 
for industrial ,or. commercial purposes",, 
and thus lictmsable by the Commission 
under section 103 of the Atomic Energy 
Act of 1954, as amended (the' Act). Inter
ested persons were .invited to. submit 
written comments and· suggestions ·for-: 
consideration within 60 days after pub- · 
lication of .. the notice of proposed· rule
making in the FEDERAL' 'REGISTER. No 
comments were, received. ·The. commis
sion has adopted the amendments in the' 
form set out· in the notice of proposed 
rulemaking. · · · 

Public Law 91-560, .enacted on Decem~ 
ber 19, l970, amended the Act by, 11.mQng 
other things, eliminating the· require
ment that the . Commission .make "a, 
finding In wrlti~g that.any type_.of µtlli
za.tion or production facility has be!!n 
sufficiently developed· to, be of practical 
value for industriai or commercial pur
poses" before the Commission may issue 
commercial 'licenses ·under.section 103 of 
the Act for such facilities: Under section 
102 of the Act, as: amended by Public"' 
Law 91.:..560, utilization or. production 
facilities must;, with certain· exceptions, 
be licensed under section 103. Applica,. 
tions for licenses under section 103 are 
subject- to the preliminary antitrust re
view provisions of section. 105, -to. the
ma.ndatory·· hearing requirements of sec- · 
tlon 189, and .to the requirements for 
review by . the Advisory· Committee on 
Reactor. Safeguards· in section 182. 

The legislative history· of Public- Law 
91-560 indicates .that. the principal pur
pose of the legislation was . to subject 
new applications .. for· production .·and 
utilization facilities formerly licensed 
under section 104b. of the: Act. as re
search and. de:velopment ~acilities--
power reactors . and fµel reprocessing 
plants-to licensing under section ,103. 
The legislative. history also · shows· that 
the Congress was aware that some ap- · 
plications for . facilities to , be· licensed 
under section 104c. as research reactors 
might also be considered "for industrial 
or commercial purposes" if such reactors 
had such a purpose to- a significant ex-

. tent cs, Rept. No. 91-1247, .9lst Corur .. 

2d S~ss.; at 28 0970) l. Such facilities 
might include,· for example, research re
actors that a.re used to produce radio
isotopes for sale or that a.re used ~or · 
neutron radiography c:,n a commercial 
basis. · · . . · . 
. The ·amendments to § 50.22 of part 

50 · which follow categorize as a faclllty 
"for industrial or commercial purposes" 
a facility designed or U'1ed .so that more 
than . 50 · percent of the annual· cost of 
owning' and operating the facility is de
voted . to the production of materials, 
products, or energy for sale or com
mercial distribution, or for the. sale of 

· services, other than research and de
velopment or education or training. 
Under this construction, a license issued 
to a nonprofit educational Institution 
for a facility for education 'or training 
purposes only . would continue. :to ' be 
licensed under section 104c. of the Act, 
since the licensed operation would not 
be devoted to production of goods or 
services for . · sale or commercial 
distribution. . . ' ' . 

It · is· recognized .· that some adjust
ment may be need~d in the license fees 

· payable by holders ,of licenses that pres
ently fall within the "research reactor". 
categQry in lo CFR pa.rt 170, Fees for 
Facilities and Materials Licenses Under 
the Atomic Energy · Act of 1954, , as 
amended. Such a!i.Justments and related 
changes in 10 CFR part 170 wm be con
sidered by the Commission as part 
of · its continuing consideration .of the 
ltcense'fees assessed against Commission 
lic.ensees.' ' ', 

. Pursuant to-the.Atomic Energy Act of 
1954; as amended, and sections 552 an4 
553 of title 5 of the United States Code, 
the following amendments to title 10, 
chapter l, Code of Federal Regulations; 
part so· are.subject as a document subject 
to codiftca.tion to be effective. J1D1e 8,· 
1973 .. ' · 
38 FR 19012 
Published 7/17/73 
Effective 8/16/73 , · : · 

Fracture'.Toughness and SUN!!illance 
Program Requirements 

On july 3, 1971 the Ato~c Energy 
Commission ·published in the FEDERAL 
REGISTER (3'6 FR12697) proposed amend
ments to its regulations in 10 CFR Part. 
50 which would add new appendices en
titled, "Appendix G, Fracture ~oughness 
Requirements," and "Appe11dix H, Re
actor· Vessel Material Surveillance Pro-
gram il,equirements." · . 

Interested .persons were Invited to sub
mit written comments within 60 days. 
Upon consideration of the comments re
ceived and 'other factors involved; the 
Commission has adopted the proposed: 
anieridments with certain modifications 
in the form set forth below. 

Significant differences in Appendix G 
from. the . amendments published for 
comment ·are': · ·· 

, (1 > Terminology was changed to b~ 
cons~tent with that of the ASME Code. 

1 American Society of Mechanical Engineers 
Boiler and Pressure Vessel Code, section III, 
"Rules for the Construction of Nuclear Power 
Plant .Components," 1971 Edition, and 

· addenda through the Winter, 1972 Addenda. 
·. • American Society for Testing and Mate-

rials. · 
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<2> The method of combining the re
sults of the Charpy and dropweight tests 
to get a combined measure of toughness 
was changed. 

The proposed rule would have required 
characterization of the fracture tough
ness of the ferritic materials in the re
actor coolant pressure boundary in 
terms of the temperature dependence of 
two quantities: <a> Energy absorbed in 
Charpy V-notch impact tests <ASTM' 
Standard A-370) and <b) the nll
duct111ty transition CNDT> .. temperature 
obtained from dropweight tests CASTM 
Standard E-208). Charpy tests were to 
be run at appropriate temperatures to 
characterize the transition from fuliy 
ductile, "upper shelf," behavior to low
energy, "brittle," behavior. To obtain a 
toughness characterization that de
pended on both types of tests the 
"Charpy curve" was to be adjusted up
ward on the temperature scale to make 
the 15 ft. lb. level correspond to the NDT 
temperature from the dropweight tests. 

These amendments continue the re· 
quirement contained in the proposed rule 
that fracture toughness be measured by 
the Charpy test and the dropweight test. 
However, to reflect comments ·urging 
consistency with the ASME Code, frac
ture toughness of the material is char
acterized by its reference temperature, 
RTNDT, This temperature is the higher 
value of the NDT temperature from the 
dropweight test or the temperature that 
is 60° F below the temperature at which 
Charpy test data meet a specified tough
ness level (50 ft. lbs. and 35 mils lateral 
expansion). 

(3) The concept of a lowest pressuri
zation temperature given in the proposed 
rule was changed to a concept based on 
fracture mechanics that allows a con
tinuous buildup of pressure as a function 
of temperature and wall thickness. 

The proposed rule would have required 
a "thickness correction" whereby the 
Charpy curve was to be shifted up the 
temperature scale 7°F per inch of mate
rial thickness. The thickness correction 
would have been added to the shift re
quired for consistency between the two 
types of toughness tests to obtain a curve 
of "adjusted fracture energy" ·versus 
temperature. Fracture control would 
have been achieved by requiring the 
"lowest pressurization temperature" at 
which system pressure could exceed 25 
percent of normal operating pressure or 
at which the rate of. temperature cha.:ige 
could exceed 50°F/hr., to be the tem
perature at _which the adjusted fracture 
energy exceeded a certain level, which 
was higher for thick materiai than for 
thin. 

Many of the comments questioned the 
validity of the dependence placed on the 
Charpy test by the proposed rule. The 
thickness correction was considered ex
cessive for thick sections and inadequate 
for thin sections. Other comments asked 
that the rules treat stresses more quan
titatively to take account of the opera
tors' ability to control pressure and rate 
of temperature change and the de
signers' ability to calculate pressure and 
thermal stresses. Specifically, they urged 
the adoption of the approach that now 
appears in the 1972 Summer Addenda to 
the ASME Code. The proposed rules were 

also revised to reflect these comments. 
As required by these amendments, frac
ture control ls achieved by requiring that 
stress in the pressure boundary be lim
ited as a function of the metal tempera
ture relative to the reference tempera
ture, RTNnT, and as a function of ma
terial thickness according to the "Kn, 
curve" given in the ASME Code. Taken 
from fracture mechanics, the term . 
"stress intensity factor" <K> ·ctefines a 
quantity that is proportional to the prod
uct of gross stress and the square root of 
crack depth, and includes factors to ac
count for crack shape and for the manner 
of loading. Critical values of K, deter
mined from tests in which precracked 
specimens are loaded to failure, are a 
convenient measure of fracture tough
ness, because differences in crack size and 
shape and differences in mannP.r of 
loading between specimen and compc. 
nent can be treated quantitatively. Tho 
Km curve in the ASME Code gives allow
able values of · fracture toughness as a 
function of temperature relative to 
RTNDT, The curve is based on data ob
tained from tests of large specimens in 
the HSST • program. Rather than re
quire the estimation of maximum ex
pected flaw size, these amendments re
quire that in areas of the reactor vessel 
remote . from discontinuities, the as
sumed flaw size be proportional to wall 
thickness. Thus, from the value of KIR 
at a given temperature, allowable stress 
values are obtained that are inversely 
proportional to the square root of wall 
thickness. 

<4> Fracture control procedures de
scribed in paragraph (3), above, are sup
plemented in these amendments by a re
quirement that whenever the core is 
critical, the metal temperature· of the 
reactor vessel shall exceed specified 
values dependent on the concurrent 
stress level. 

(5) The Charpy V-notch upper-shelf 
energy requirements for beltline region 
materials was set at 75 ft. lbs. for all 
cases, without distinction as tci the pre- · 

· dieted amount if lrtadiation damage, 
(6) Fracture toughness requirements 

for the various components of the pres
sure boundary were separated to reflect 
comments suggesting that the rules flt 
the anticipated severity of service to 
which the component might be subjected. 

.(7) The definition of "beltline region 
of the reactor vessel" was broadened to 
include more shell material above and 
below the core. · 

Significant differences in Appendix H 
from the amendments published for 
comment are: · 

Cl) Terminology was changed to be 
consistent with that of Appendix G and 
the ASME Code. In particular, the ad
justment for irradiation effects is de
scribed in these amendments as an ad
justment of the reference temperature, 
RTNDT, and the amount of temperature 
shift is determined by a slightly .dif
ferent treatment · of the Charpy data 
than that given in the proposed amend
ment. 

• Heavy Section Steel Technology Program, 
conducted at Oak Ridge Natlonll.l Laboratory. 

<2> Provision was made for accelerated 
irradiation capsules and for modifica
tion of capsule withdrawn schedules 
based on results of tests of specimens 
that rec~ived the accelerated irradiation. 

<3> A general provision for ari in
tegrated surveillance· program was sub
stituted for the specific requirements 
-given in the proposed rule. It appeared 
from comments that it would be im
practical . to meet. the requirements of 
the proposed rule for commonality of 
multiple reactors. · · 

Appendices G and H. are intended t~ 
implement General Design Criterion .31 
"Fracture Prevention of Reactor Coolant 
Pressure Boundary," of 10 CFR Part 50 
Appendix A, "General Design Criteri~ 
for. Nuclear Power Plants," to the extent 
described below. The margin of safety 
against brittle fracture will be controlled 
more quantitatively by these amend
ments than by the proposed rule, par
ticularly with regard to specific .guide
lines for the treatment of heatup arid 
cooldown conditions. Appendices G and 
H track thi; language of the ASME Code 
and have adopted certain of its require
ments but also include several key sup
plemental requirements. For the vessel 
beltline, inservlce requirements are 
based on the reference temperature as 
adjusted to account for irradiation dam
age. There is also an additional fracture 
toughness requirement in the form of 
shelf energy values from the Charpy 
curve for the material in its unirradiated 
condition. 

Although the requirements · of Ap
pendices G and H become effective on 
August 16, 1973, the Commission rec
ognizes that there may be an interim 
period when, for plants now under con
struction, the method of compliance 
with certain provisions may be ·deter
mined on a case-by-case basis. For 
example, if the test data needed fo es
tablish certain fracture control require
ments are not available because they 
were not required at the time material 
sampling was done, estimated valu,es that 
are appropriately ·conservative may be · 
acceptable. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections ·552 and 
553 of Title 5 of the United Stat·es Code, 
the f_ollowing amendments to 'Iltle 10, 
Chapter I, Code of Federal Regulations, 
Part 50, are published as a document 
subject to codification to be effective on 
August 16, 1973. · 
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38 FR 22221 
Published 8/17/73 
Effective 9/17 /73 

Requalification Requirements for Operat
ing Personnel of Production and Utiliza· 
tion Facilities 
On June 14, 1972, 'the Atomic Energy 

Commission published in the FEDERAL 
REGISTER (37 FR 11785) for public com
ment proposed amendments to 10 CFR 
Part 55, Operators' Licenses, which would 
(1) provide for the use of requalification 
programs for operating· personnel as a 
condition of license renewal and (2) es
tablish minimum requirements for re
qualification programs for production 
and utilization facility QPerators and sen-
ior operators. . , · '. 

All interested persons were invited to 
submit comments or suggestions in con-· 
nection with the proposed amendments 
within 60 days after publication of the 
notice of proposed rulemaking in the 
FEDERAL REGISTER. After careful consid
eration of the comments received in re
sponse to the notice of proposed rule 
making and other factors involved, the 
Commission has decided to adopt the 
amendments in the form set out below. 
The amendments as adopted reflect the 
suggestions in a number of the com
ments. The principal changes from the 
proposed amendments are as follows: 

1. A new § 50.34(b) (8) has been added 
which requires that each application for 
a license to operate a facility include a 
description and plans for implementa
tion of an operator requalification pro
gram which, as a minimum, meets the 
requirements of Appendix A of Part 56.* 

2. A new § 50.54(1-1) has been added 
which: 

a. Clarifies that Appendix A of Part 55 
1s applicable to requaliflcation programs 
for operators and senior operators of all 
production and utilization facilities; 

b. Specifies that within three months 
after issuance of an operating license the 
facility licensee shall have in operation 
ati operator requalification program; 

c . . Provides that, notwithstanding the 
provisions of § 50.59, the licensee shall 
not, except as specifically authorized by 
the Commission, make a change in an 
approved operator requaliflcation pro
gram by which the scope, time allotted 
for the program or frequency in conduct
ing 'different parts of the program is de
creased; and 

d. · Requires holders of operating 
licenses in effect on the effective date of 
these amendments to subml.t an opera
tor requaliflcation program for Commis
sion approval and concurrently imple
ment that program within three months 
after the effective date of the amend
ments. 

3. Section 55.31 has been revised to 
require a licensee, who has not, for any 
reason, been actively performing the 
functions of an operator or a senior 
operator for a period of four months or 
longer, to: demonstrate to the Commis
sion that his knowledge and understand
ing of faciUty operation and adml.nistra
tion are satisfactory before resuming his 

licensed duties as an operator or a senior 
operator. 

4. Section 55.33 has been revised to 
permit the submission to the Commission 
in an application for license renewal filed 
within two years after the effective date 
of these amendments a statement as to 
partial completion of a requaliflcation 
program in cases where an operator has 
not completed the entire program at the 
time of license renewal because of the 
time necessary for the facility licensee 
to implement the requalification pro
gram prescribed in the amendments. The 
operator will be required to submit a 
statement covering those portions of the 
requalification program which have been 
completed as of the date of the applica
tion. 

5. A new Section 1 entitled, "Sched
ule," has been added to Appendix A and 
existing Sections 1 through 5 of Ap
pendix A have been renumbered 2 
through 6, respectively, New Section 1 
requires the requalification program to 
be conducted for a continuous period not 
to exceed two years and upon conclusion 
to be promptly followed by successive re
qualification programs. 

6. Section 2 of Appendix A entitled, 
"Lectures'.', has been revised to: 

a. Permit the use of an annual written 
examination given to each operator or 
senior operator to form the basis for 'the 
lecture series. Only areas· where im
proved knowledge is required of an op
erator need be covered in the lecture 
series; 

b. Permit the use of training aids such 
as films and videotapes; and 

c. Encourage individual study on the 
part of each operator, but provide that 
a. requaliflcation program based solely 
upon the use of films, videotapes and in
dividual study is not an acceptable sub
stitute for a lecture series. 

7. Section 3 of Appendix A .entitled, 
"On-the-Job Training," has been revised 
to: 

a. Permit the substitution of control 
manipulations which demonstrate skill, 
and/or familiarity with plant control sys
tems to satisfy the requirements that an 
operator manipulate the plant controls; 

b. Require that for reactors, the plant 
control manipulations consist of at least 
10 reactivity control manipulations in 
any combination of reactor startups, re
actor shutdowns or other control manip
ulations which demonstrate skill and/ 
or familiarity with reactivity control sys
tems; and 

c: Permit the required control manip
ulations to be performed on plant simu
lators which reproduce the general op
erating characteristics of the facility in
volved and which have arrangements and 
controls similar to that of the facility 
This modification is intended to allow, 
the use of simulators which are similar 
to but not identical to the controls of the 
production or utilization facility to which 
the requaliflation program applies. 

8. Section 4 of Appendix A entitled, 
"Evaluation," has been revised to: 

a. Permit the use of annual written 
examinations to form the basis for the 
formal lecture series coverage for each 
operator or senior operator; 

b. Require that if a plant simulator 
is used in the evaluation portion of the 
requalification program, it accurately re
produce the operating characteristics of 
the facility involved and closely parallel 
the arrangement of instrumentation and 
controls of the facility; and 

c. Require each licensed operator and 
senior operator to participate in an ac
celerated requalification program where 
evaluation of performance clearly indi
cates the need. 

9. Section 5 of Appendix A entitled, 
"Records", has been revised to better 
specify the content of records to be 
maintained to document each licensed 
operator's and senior operator's partici
pation in the requalification program. 

10. Section 6 of Appendix A entitled, 
"Alternative Training Programs," has 
been revised to require Commission ap
proval of alternative requalification pro
grams conducted by persons other than 
the facility licensee. 

11. A new Section 7 entitled "Applica
bility to Research and Test Reactors and 
Non-Reactor Facilities" has been added 
to: 

a. Clarify the applicability of the re
quirements of Appendix A with regard to 
research and test reactors and non
reactor facilities, such as fuel reprocess
ing plants,.and 

b. Require that significant deviations 
from the provisions of Appendix A of 
Part 55 in a proposed requalification pro
gram for such facilities be justified when 
the program is submitted to the Com
mission for approval. 

12. Minor editorial changes have also 
been made to 10 CFR Part 55. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of Title 5 of the United States Code, 
the following amendments to Title 10, 
Chapter I, Code of Federal Regulations, 
'Parts 50 and 55 are published·as a docu
ment subject to codification to be effec
tive on September 17, 1973. 

38 FR 30251 
Published 11 /2/73 
Effective 12/3/73 

Standardization of Design; Licenses to ·Manu
facture Nuclear Power Reactors; Miscellane
ous Amendments 

See Part 2 Statements of Consideration. 

38 FR 31279 
Published 11 /13/73 

Seismic and Geologic Siting Criteria 

See Part 100 Statements of Consideration. 

39 FR 1001 
Published 1/4/74 
Effective 2/4/74 
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Acceptance Criteria for Emergency Core 
Cooling Systems for Ught Water-Cooled 
Nuclear Power Reactors · 
ori November 30, 1971, the· Atomic 

Energy Commission published 1n the 
FEDERAL REGISTER (36 FR 22774) a notice 
scheduling a legislative-type public rule
making hear1n1 on January 27, 1972, be
fore a hearing board consisting of Na
~aniel H. Qoodrl.ch, F.sq., Chal.rman, Dr. 
Lawrence R. Quarles, and Dr. John H. 
Buck, concerning its interim statement 
of policy establlshlnl accepta11ce criteria 
for emergency core cooling systems for 
lilht water-cooled nuclear power reac
tors, published June 29, 1971 (38 FR 
12217>. Amendments to the interim cri
teria were publlahed 1n the PlmDAL 
Rl:GIBTE!l on December 18, 1971 <38 PB 
24082> in a notice that stated that the 
amendments would also Jae considered at 
the rulemaldng hearing. 

Participation 1n the rulemaking hear
ing was extensive. The primary partici
pants included the Commisslon Regula
tory staff, four reactor manufacturers, a 
consolidated group of electric utillty 
companies, and the Consolldated Na
tional Intervenors CCNI>, a group of 
about 60 organizations and individuals. 
In addition, three states, the Lloyd Har
bor Study Group, and several individuals 
pli.rUclpe.ted to a lesser degree. The hear
ings' lasted a total of 125 days and gen
erated a record of more than 22,000 

· pages .of transcript and thousands of 
pages of written direct testimony and 
exhibits. Oral argument from the seven 
principal participants was heard by the 
Commission on October 9, 1973. 

In Implementation of the National 
Environmental Policy Act of 1969 <Pub
L. 91-190), a Draft Environmental State
ment concerning the proposed rulemak
ing was forwarded to the Council on En
vironmental Quality on December 6, 
1972, arid circulated for comment to par
ticipants in the hearing and interested 
Federal Agencies on ·December 7, 1972. 
Notice of public availability of the State
ment and an Invitation for comment was 
also published In the FEDERAL REGISTER 
at that time. Comments on the Draft 
Statement were received and a Final En
vironmental Statement was published 
on May 9, 1973. 

The Commission noted in the Interim 
Polley Statement: 

Protection against a. highly unlikely loss
or-oollant accident has long been an essential 
part of the defense-In-depth concept used 
by the nuclear power Industry and the AEC 
to assure the safe.y or nuclear power plants. 
In this concept, the. primary assurance or 
sarety· Is accident prevention by correctly 
designing, constructing, and operating the 
reactor. Extensive and systematic quality as
surance practices are required and applied at 
every step to achieve this primary assurance 
of safety. Nevertheless, deviations from ex
pected behavior ue postulated to occur, and 
protect! ve systems are Installed to take cor
rectl ve action as required In such events. 
Notwithstanding all this, the occurrence of 
serious accidents Is postulated, In spite of 
the tact that they are highly unllkely, and 
engineered safety features are Installed to 
mitigate the conaequences or these unlikely 
even ts. The loss-or-coolant accident ls such 
a postulated Improbable accident:· the emer
gency core cooling system Is one of the en
gineered safety features Installed to mltl-

. gate Its consequences. 

The Commission has adopted new 
regulations, set forth below, dealing with 
the effectiveness of ECCS. In a 140 page 
opinion issued on December 28, 1973, the 
Commission discussed the changes from 
the Interim acceptance criteria and the 
technical r/i!ason for them. Coples of this 
opinion are available for inspection and 
copying at the Commission's Public Doc
ument Room, 1717 H Street, NW., Wash
ington, D.C. 

The principal changes from the Inte1im 
Poi!cy Statement are as follows. The old 
c1ite1ion number one, specifying that the 
temperature of the z!rcaloy cladding 
should not exceed 2300°F, ls replaced by 
two criteria., lowering the allowed peak 
Zircaloy temperature to 2200°F and pro
viding a. limit on the maximum allowed 

· Jocal oxidation. The other three criteria 
•f the IAC are retained, with some modi
Scat!on of the wording. These three cri
teria llinit the hydrogen generation from 
metal-water react1011s, .require mainte
nance- of a coolable core geometry, and 
provide for long-term cooling of the 
Quenched core. 

The most Important effect of the 
changes in the required features of the 
evaluation models ls that swell!ng and 
'bursting of the cladding must now be 
taken Into consideration when they are 
calculated to occur, and that the maxi
mum temperature and oxidation criteria 
must be applied to the region of clad 
1welling or bursting when the maximum 
temperature and oxidation are calcu
lated to occur there. Another important 
ehange 1s the requirement that, in the 
ateady state operation Just before the 
postulated accident, the thermal con
ductance of the gap between the fuel 
pellets and the cladding should be cal
eulated taking Into consideration any 
Increase in gap dimensions resulting 
from such phenomena as fuel denslfl
eatlon, and should also consider the ef
fects of the presence of fission gases. 
When these effects are taken into con
sideration a higher stored energy may 
lie ca,lculated. Other changes 1n the 
evaluation models are mostly 1n the 
direction of replacing previous broad 
eonservative assumptions with more de-. 
tailed calculations where new experimen
tal information ts available or where bet
ter calculat!onal methods have been de
veloped. 

The wording of the definition of a loss
of-coolant accident has been modified to 
conform to Its long-accepted usage, lim
iting it to breaks in pipes. The new reg-· 
Ulatlons also require a more complete 
documentation of the evaluation models 
that ·are used. 

The Commission bel!eves that the Im
plementation of the new reguJatlona wm 
ensure an adequate margin of perform
ance of the ECCS should a design basis 
LOCA ever occur. This margin 1s pro
vided by conservative features of the 
evaluation models and by the criteria 
themselves. Some of the major points 
that contribute to the conservative na
ture of .the evaluations and the criteria 
are as follows: 

(1) Stored heat. The assumption of 
102 percent of maximum power, highest 
allowed peaking factor. and highest esti
mated thermal resistance between the 
UO, and the cladding provides a calcu
lated stored heat that ls possible but 
unlikely to occur at the time of a hy
pothetical accident. While not neces-

sar!ly a margin over the extreme condi
tion, it represents at least an assumption 
that an accident happens at a time 
which ls not typical 

<2> Blow-down. The calcuJe.tion of the 
heat transfer during blowdown 1s made 

·1n a very conservative manner. There ls 
evidence that more of the stored heat 
would be removed than calculated, al
though there is not yet an accepted way 
of calculating the heat transfer mere 
·accurately. It ls probable that this repre
sents a conservatism of several hundred 
degrees F. In stored energy after blow
down, most o! which can reasonably be 
expected to can-y over to a reduction 1n 
the calculated peak temperature of the 
zirce.loy cladding. · 

(3) Rate of heat generation. It ls as
sumed that the heat generation rate· 
from the decay of fission products ls 20 
percent greater than the proposed ANS 
standard. This represents an upper liinit 
to the degree of uncertainty. The as
sumption that the fission product· level 
ts that resUlting from operation at 102 
percent of rated power for an 1nftnlte 
time represents an Improbable situation, 
with a conservatism that is probably in 
the range of 5 to 15 percent. The use of 
the Baker-Just equation for calculating 
the heat generation from the steam oxi
dation of z!rce.loy should also provide 
some conservatism, but the factor is 
uncertain. · 

(4) The peak temperature critertoo. · 
The llmitatlon of the peak ce.lcuJated 
temperature o! the cladding to 2200° F 
and the stipulation that this criterion be 
applied to the hottest region of the hot
test fuel rod provide a substantial degree 
of conservatism. They ensure that the 
core would suffer very little damage in 
the accident. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of title 5 of the United States Code. 
the following amendments to Title· 10, 
Chapter I, Code of Federal Regulations, 
Part 50, are published as a document 
subject to codlflcation to be effective on 
February 4, 1974. 

39 FR 4871 
Published 2/8/74 
Effective 2/8/74 

Exemption for Faellltles Processing lrradl· 
etecl Materials Containing Umlted Quan
tltfff of Special Nueleilr Material 
Subsection 11 v. of the Atomic Energy 

Act of 1954, as amended, defines "pro
duction facility," as "(1) any equipment 
or device determined by rule of the Com
mtsslon to be capable of the production of 
11peclal nuclear material in such quantity 
BIi to be of s!gnlflcance to the common 
defense and security, or In such manner 
as to affect the health and safety of the 
public;••*" 

The Atomic Energy Commission has by 
rule deftned a "production facillty," as, 
among other thinp, any facWty designed 
or used for ihe procesalng of irradiated 
materials containing specie.l · nuclear 
material except laboratory see.le facil1tles 
designed or used for experimental or 
a.nalytlce.l puri>oses, facilities which proc
ess slightly Irradiated uranium contain
Ing relatively small amounts of ftss!on 
products and low levels of fission product 
act.!vity, and facWt!es licensed under 
Parts 30 and 70, or equivalent regula-
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tions of an Agreement State, in which 
irradiated material 1s processed on a 
batch basis for the separation of se
lected fission products and where not 
more than 15 grams of special nuclear 
material constitute a process batch. (10 
CFR 50.2 <a> (3) (!IJ)). 

By letter dated June 16, 1973, PRM-
60-7, General Electric Company, Valle
cltos Nuclear Center, Pleasanton, Cali
fornia, petitioned the Commission t;o 
amend the exception to the definition of 
"production facWty" set out In § 60.2<a> 
(3l (111). The exception in § 50.2(a) (3) 
<111) applies to facilities in which process
ing of irradiated materials oontafnJng 
special nuclear material 1s conducted 
pursuant to a license issued under Parts 
30 and 70 of the Commission's regula-

tions, or equivalent regulations of an 
Agreement State, which authoru.es the 
processing of irradiated SJ)eclaJ nuclear 
material oli a batch basis for the separa
tion ·of selected fission products and 
_ llm1'8 the Process batch to "not more 
·than 15 grams of special nuclear mate
rial." The petitioner requested that the 
process batch llmlt be changed to "not 
more than 100 grams of speclal nuclear 
material." · 

The Commission bas concluded that 
the relatively modest increase, up to 100 
srams, in the batch sizes of apeclal nu
clear material, speclftcally uranium en
riched in the isotope 235, would not alter, 
materially, the radiation hazards in
volved for this type of operation and that 
no additional safety precautiOQS are re
quired beyond those. imposed by Commis
sion licensing and regulation of the use 
of the byproduct and special nuclear 
material under 10 CPR Part.a 30 and 70 
or eqUivalent regulations of· an Agree
ment State. Accordingly, the Commlsslon 
bas adopt.ed the amendment set out be
low which dlanges the batch limit in 
I 60.2<a> (3) <W> to "not more than 100 

· grams of uranium enriched In the isotope 
235 and not more than -15 grams of any 
other apeclaI nuclear material." Ina.a
much. as the amendment set forth below 
Is of 1.11 minor nature, good cause exiats 
for omitting notice of proposed rule mak
ing and public orocedure thereon as \Dl
necessary, 

Pursuant to the At.omlc Enel'87 Act 
of 1964, u amended, and secttona . 662 
and 553 of title 6 of the Unit.eel states 
Code, the following amendment to 10 
CPR Part 60, is published as a -document 
subject to codUlcation. 

39 FR 5773 
Published 2/15/74 
Effective 3/18/74 

Codes and Standards ·tor Nuclear Power 
Plants 

On November 6, 1973, the Atomic En
ergy Commission published in the F.to
l!:r.AL REGISTER (38 FR 30564) proposed 
amendments to its regulations, 10 CFR 
Part 50, "Licensing of Production and 
Utilization F'acil!ties," and 10 CFR Part 
115, "Procedures for Review of Certain 
Nuclear Reactors Exempted from Li
censing Requirements," which would tn-· 
corporate by reference new addenda to 
specified published industry codes.· 

The proposed amendments to § 50.55a 
a1id § 115.43 would provide that the edi
tions of referenced addenda whose re
oulrements must be met include only 

those addenda through the Summer 1973 
Addenda as appropriate. Minor editorial 
changes to update references in 
~~ 50.55a and 115.43a were also included. 

Interested persons were invited to sub
mit written comments within 30 days. 
No comments were received. The Com
mission has adopted the proposed 
amendments without modiflcatiori. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of Title 5 of the United States Code, 
the following amendments to Title 10, 
Chapter I, Code of Federal Regulations, 
P!l,rts 50 and 115 are publishec as a 
document ,subject to codification, to be 
effective on March 18, 1974. 

39 FR 10554 
Published 3/21/74 
Effective 4/22/74 

Amendments and Change Procedures for 
Facility Licenses and Authorizations 

0n August 24, 1973, the Atomic Energy 
Commission published in the FEDERAL 
REGISTER (38 FR 22796) proposed 
amendments to its regulations in 10 CFR 
Part 50, Licensing of Production and 
Utilization Facilities, and 10 CF'R Part 
115, Procedures for Review of Certain 
Nuclear Reactors Exempted from Licens

. ing Requirements, which would simplify 
the procedural process for AEC authori
zation of changes in production and uti-· 
lization facll!ties and technical spec!fl
cations relating to such facil!ties: The 
proposed amendments to Part 50 would 
continue to permit facility licensees, pur
suant to § 50.59 of Part 50, to make 
changes in the facllity and perform tests 
and experiments not described in the 
safety analysis report without prior Com. 
mission approval unless the change, test 
or experiment involves an unreviewed 
safety question or a change in the tech
nical specifications. For proposed 
changes, tests or experiments which in
volve an unreviewed safety question or 
a change in technical spec!flcat!ons, an 
amendment to the operating license 
would be required, pursuant to § 50.90. 
With respect to an application for 
amendment of a license which involves 
a significant hazards consideration, the 
Commission would act upon tp.e applica
tion for amendment after giving notice 
of its proposed action, as required by sec
bion 189 of the Atomic Energy Act of 
1954, as Ii.mended and § 2.105 of 10 CFR 
Part 2. Notice of issuance of an amend
ment which did not involve a significant 
hazards consideration would be pub
lished in the FEDER,\L REGISTER pursuant 
to § 2.106 of 10 CFR Part 2. 

After consideration of the comments 
received and other factors involved, the 
Commission has adopted the amend
ments as published for comment. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of Title 5 of the United States Code, 
the · following amendments to· 10 CFR 
Parts 50 and 115 are published as a docu
ment subject to codlflcation. 

39 FR 13252 
Published 4/12/74 

Amendments and Change Procedures for 
Facility Licenses and Authorizations; 
Correction 

In FR Doc. 74-6550, published March 
21, 1974, at 39 FR 10554, paragraph 3 is 
corrected to read as follows: 

39 FR 14506 
Published 4/24/74 
Effective 4/24/7 4 

Pre-Construction Permit Activities 

On February 5, 1974, the AtQmlc Ener
gy Commission published in the FED11:RAL 
REGISTER (39 FR 4582) proposed amend
ments to its regulations, 10 CFR Part 
2, Rµles of Practice, and 10 CFR Part 
50, Licensing of Production and Utlliza
tlon Facllltles, which would provide for 
a procedure different from that set forth 
In § 50.12<a> oz the Commission's pres
ent reg\llations In 10 CFR Part 60 where
by site preparation and excavation and 
certain other on-site activiUes couia be 
undertaken prior t.o issuance of a con
struction permit for a nuclear power re
actor. Interested persons were invited 
to submit comments within 30 days fol
lowmg publication, end a number of 
comments were received. 

After consideration of the comments 
received, and other fact.ors Involved, the 
CommJssion has adopted the amend
ments In the form set out below. The 
sfgnUlcant cWferences from the amend
ments published for comment are the 
following: <1> Whichever pan of the ap
plication and material to accompany the 
application Is filed nrst must Include the 
iieneraI Information required by 150.33 
and the technical Information required 
by I 50.34<a> <1> of 10 CPR Part 50 in 
addition to the license fee and restricted 
data qreement u required under the 
proposed amendments. <2> ID response 
to several commen.t.a, the amendment. 
adopted provide that. aepllll'at.e hearlnga and declstons on muea cot'ered b,- Ap
pendlz D of Pa.rt 50 of t.he Comm1881on's 
re,ulatlons and Bit.e IUitabWty need no, 
be held and l.ssued If the parties aairee 
vtherwise or the rights of any party 
would be prejudiced t.bereby. Also, unless 
the parties 88l'ee otherwille or the mhta 
of any party woald be prejudiced, .any 
separate hearing on a.me. covered by 
Appendix D of Pa.rt 50 and elt.e aulta
blllty must be colllDJSlced ao lat.er than 
30 de.ya after fssuance b:, the regulatory 
11taff of its 1lna1 environmental Im.pact 
statement. <3> A provision baa been 
added to I 2. 'Illa ot 10 CPR Part 2 In 
response to a comment to mate It clear 
that the nectlon does not preclude nep
arat.e bes.rlnll and declllom on other 
particular illsues. <4> ID renpome to nev
eral comments tbe term "-1t.e uplora
tton" bas been deleted from 160.lO<e> 
(1) of 10 Cl"R Part 60 to avoid a l)Qllllble 
conmct with 150.1o<e> <1>. <5> The 
amendment to D 50.12 of 10 CPR Part 60 
bu been delet.ed aa unneceanarr In lllht 
of the COIDmlasion's pc,Ucy of granim. 
uemptlona from 150.lO<c> sparingly 
and only In cues of undue bardsbtp. 
<&> The deftnltlon of "commenoement of 
canstrui:tlon" In 10 CFR 60.lO<c> bas 
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been clar1fted and ldmplified II>' deleUnc 
the reference to "nonnuclear factlltiea." 
'l'he Cornrnlssfon beline1 that on-llite 
oonatruct.acm of "Daanuclear facWtlea" 
would constitute "aubstant.aal action that 
would adversely ureet the nature.I en
'rironment of a site" and that speclftc 
reference to "nonnuclear faelHties" . Is 
mmeeesaary to effectuate the purposes 
of the problbition.. <'1> The scope of 
worlc that may be routinely aut,borlzed 
under 1110.lO<e> <1> bu been clarlfted 
and Umited to aclude t.lle driving of 
piles and Installation of foundation 
walls and Blabs for stractures, BY.stems, 
and component.a subJect to Appendix B 
to 10 CFR Part 50 .<Quality Assurance 
Criteria> . Provision baa been made for 
conllideratlon by atomic aaf8'7 and li
censing boards of tile aafety-relat.ed 
aspects of site BUltabWtJ' u a prerequi
site to routine autbormtums and I 2.101 
<a> of 10 CFR Part 2 bu been mod11led 

.to urure mm. of the ·DeeeSIIIU7 data. 
Addlticmal cm.:slte -work could be autb
orlr.ed by·& sqpplemental autboriu.tlOD 
under appropriate clrcumstaDces laut 
only after a determination by the hear
lnlr board that there were no unresolved 
eafety issues relating to the adclltlonal 
worlc that would constitute good cause 
for wit.bboldlnK autboria.tloD. The 
cba.Dires described in · <'1> above have 
been adopted by the Commlsslon to en
sue that there would be full public par
ticipation- with respect to the review of 
atte sultabWty issues which are related 
to both environment and safety, and 
other safety Issues directly related to any 
one-site work on safety related struc
tures, systems and components that may 
be · authoru.ed beyond excavation, prior 
to 11"8,Ilt of any authorization to conduct 
on-site work. 

The limitation of tbe scope or work 
that would be authorizecl 1s al9o rapan
alve to one of the comments wbfch INC
rested that the Commtsslon should not 
allow any on-site work related to radlo
lolleal safety matters prior to a hearlnc 
and· dec1a1on on those matters. The 
Atomic Eneray Act of 1954, as amentled, 
does not by Its terms prohibit commence
ment of oonstructlon of a nuclear facility 
prior to receipt of a construction permit 
although the Act cloea provide that a per
mit author1zl.nir construction of ~ 
facWty must be obtained. The Commis
sion 1s thus authorized to apply lta tecb
n1cal expertise and· develop a practical 
admtnlstratlve Interpretation of the Act 
as a whole In determtnlng at what p01Dt 
In time a construction permit must be 
obtained. Prior to the enactment of the 
National Environmental Polley Act of 
1969 · <NEPA> and the amendments to 
160.10 adopted by the Commission on 
March 21, 1972 (3'1 FR 6'145), a1te ex
cavation for eafety-related structures. 
W811 generally permitted to be under
taken by applicants without any prior 
cominlsston review. The essential dis
tinction between the past situation and 
tbe·present one 1s that NEPA now BPPlill!I 
to certain Commission actions. However, 
tb1s essential difference 1s accommodat
ed 1n the amendments by the requlre
·ment that there be a full NEPA review 
and besrtnir on NEPA issues qovered by 
the Commission's NEPA reguiatlom 
prior to authorizing any on-site work 
otherwise generally p r o h I b U e d by 
I ~.10- <c>. The approach in the instant 
rule, with Its provtslons for full review of 
and public participation on relevant ls
sues and llmltatlon of allowable wort so 

as to Include excavation for safety
related structures tut not Installation of 
safety-related structures.(structurea sub
ject to the Commission's "Quality As
surance Criteria"> except upon consid
eration by the atomic safety and licens
ing board of specified additional safety 
matters, 1a consistent with the Commis
sion's past practice 811 described above. 
The Commission believes that this ap.. 
proacb reflects a reasonable approach to
ward timely declslonmalt1nc within the 
framework of the present Act. 

Under 'the instant rule, the liear1ng on 
alte sultabWCy Issues prior to gram ot a 
authorization under 150.lO<e> <U would 
be confined to whether, based UPOD the 
available Information and review to date, 
there 1s reasonable assurance that the 
proposed site 1s a suitable location for a 
nuclear power reactor of ~e general am 
and type proposed from the standpoint 
of radiological health and eafety con
slderatlons under the Act &."'Id tbfO Com,
mJsslon's rules and regulatlans promul
gated pursuant thereto. It should be 
noted In this respect that the amend
ments speclfleally provide that any ac
tivities undertaken would be entu,ely at 
the risk of the applicant and, except for 
the bearing and decision on safety Issues 
described above, the grant of authoriza
tion would Lave no bearing on the Issu
ance of a construction permit· with re
spect to the requirements of the Atomic 
Energy Act of 1954, as amended, and 
rules, regulations, or orders promulgated 
pursuant thereto. Thus, while the con
duct of some of the on-site activities DlaJ' 
produce Information that would have a 
bearl.nir on the Commission's radiological 
safety review, any grnnt of authorization 
to conduct on-site actlwtles could not 
serve to prejudice the outcome of the 
radiological safety review Itself. 

The rules adopted herein would not 
preclude the presiding officer from re
opening the NEPA and limited safety 
bearing after grant of authorization un
der I 60.lOCe> to consider new Informa
tion upon motion by an Interested party 
or on Its own 1n1t1atlv.e. In the event the 
presldlnir ofl1cer determined that the.rec
ord should be reopened, the resolution 
of any Issues that may be raised reirard
tng whether the outstandlnir authortza
tlon should continue In etrect WOuld, be 
governed by principles slmllar to those 
that apply 1n the case of reopened pro
ceedings on licenses and permltl., Of 
course, nothing in the .1nstant amend
ments would preclude the presiding. of
ficer from decltnlng to make a favorable 
1n1tlal decision on NEPA and the Umited 
safety Issues Immediately effective· at. t.he 
outset, or preclude the Commlsston or 
Atomic Safety and Licensing Appeal 
Board on review pursuant to 10 . CFR 
2.730 and 2.78'1<b>, or 2.762, from staying 
th!! effectiveness of the 1n1t1al declslon. 
and thereby in effect stay any issuance of 
an authorization to conduct on-site work 
that could otherwise have been issued 
pursuant to an Immediately effective tnl
tlal decision on these Issues. It should 
also be clear that sumclent Information 
regarding the proposed plant 1s required 
to be included in the applicant's envl
romnental report and the record of the 
NEPA hearing in order to conduct a rea
sonable cost-benefit analysis as required 
by NEPA. 

A nwnber or comments suggested that 
the Commission should adopt a more lib
eral policy regarding grantlnlr of exemp. 
tlons from I 50.lO<c> pursuant to I so.:. 

12<a>. The Commlsslon bas rejected th1a 
suggestion and will coniinue the present, 
policy of granting such exemptions spar
ingly and only in cases of undue hard
ship. ·A nwnber of comments also sug
gested that the pr~vlslom in I 60.lO<e> 
req~g a full NEPA review and belll'iq 
prior to grant of authorization were un
necessary and would 1D1duly delay plant 
construction. The Cammlsslon believes, 
however, that such provtslons, which fa
cllltate public participation and ensure 
appropriate consideration of NEPA mat
ters, are 1n the i>ubllc interest and should· 
be retained 1n the.rule. · . . 

·eon.s1deratlon of the instant amend
ments arlse1r at a time of deep national 
concern over energy sources and supplya concern · which the Commission fully 
shares. The amendments should reduce 
the time required to bring on line nuclear 
power plants which satisfy an ·environ
mental and safety requirements. Pur:. 
suant to the Atornlc Energy Act of 19H 
as amended, NEPA, and sectlorui 662 arid 
653 of Title 6 of the United States Code, 
the following amendments to Title 10, 
Chapter I, Code of Federal Regulations, 
Parts 2 and 50 are published 811 a docu":' 
ment subject to codlfteatlon. Because of 
the· public Interest 1n removing unneces
sary· obstacles to the construction of 
power plants needed to meet the natlon'1 
energy needs, and the fact that the 
amendments are of a procedural nature, 
the Commission baa found that good 
cause exists for making the amendments 
etrectlve without the customary 30-day 
notice. 

39 FR 24626 
Published 7 /5/74 
Effective 8/5/74 

Techaleal SpeelficaUons for Fuel 
Rel)IIICeSSlnc Plants 

On May 2, 1973, the Atomic EDeru 
Oomrnlsston published m. the Pm>l:RAL 
Bmm:ra (38 PR 10815) for public com
ment; proposed emendment.s to 10 CPR. 
Pa.rt 50 ,r.blch wCJuld speelfy cat.eiroriel 
of technical apec:11lcatloIIII for i1eeD1eS 
for fuel reprocessing Plailta. Tecbnlea1 
apecUleatlons met forth the apeeUlc cb&r
acter1sUcl of tb.e faclltty and the condl
tloas for Its operation tba.t are fflluired 
to.provtde.prot,ectton for the health and 
aa.fety of the pubUc. 

C&tegortes for techn1C11,1 apeeUlcatlona 
applicable . to DllCl.ear reactor licenses 
were ~ded to I 60.16 of Part 60 by an 
amendment to that section pul>Ushed on 
December '1, 1N8. Appropriate categories 
for tecbn1cal speclflc&tions a.pp!lcable to 
fuel reprocessing plants l1censes. had Doll 
at that time been deffloped. 'l'he. pro
posed amendment.a would. add · cate
gories of tecbnlcal speclftcatlons for fuel 
reprocessing plants to I 60.36 by spectfi,o 
provtslons 1n c11,tegorlee <1> "Safety Um• 
lt.s, Umitlng safety SJStem settings;, and 
Jlmttlng control settings" and <2>· ''Lim-: 
ltlng eandltlons for operation.• cate
gories (3) .. Surveillance requirements•. 
<•> •Design features," and (6) "Adm1n-
1stratlve controls" do not require amend
ment to be applicable to fuel re'JJl"OCeSS
tng plant.s. 

In addition to the ~ 1n D 50.38 
to cover fuel reprocesslnlf plants spe
clftcally, a number of minor editorial and 
clarifying changes were proposed. 
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AU interested persons were invited to 
submit comments or suggestions In con
nection with the proposed amendments 
on or before September ~. 1974. After 
careful consideration ot the comments 
received and other factors Involved tho 
Commission has adopted the amend
ments In the form set out below. The 
amendments as adopted reflect, 1n par!;, 
the suggestions made In the comment& 
The changes from the proposed amend
ments are es follows: 

1. Section 50.36(c) CU" m CB) of the 
proposed rule has been clarified to ln<ll-
3.6 "Outde to Oont.ent of 'hcbnlcal Bpeci-
1'.catlons for Ptiel. Reproaemmg Plants." 

,Cooourrently with the publication of 
tlils amendment the CaDlllllllslon Is mak
~ a.va.llalwl t.o the public 1t.s "Environ
mental Impact A:>pra1sal of Amendment 
to 10 CFR Pan 50 Technfoal Bpeclfica
ttons for l"Ue1 Beiir~ Plants " 
Coples of the "'Envirowneotal ~I! 
Appraisal of Amendment to 10 CFR 
Pa.rt 50 Technlcal Speclncatlons for Fuei 
Reprocessh:lg Plants" mii.7 be obta.1ned by 
writing the U.S. Atamlc Energy Com
mlsslon, Wa.shlngton, D.C. 20595, Atten• 
tton: Director of Reewatoey Standard.II. 

Pursuant; to the ~e ROiel'ff A.et at 
11154, as amended, 81114 NCtions 552 and 
~ of Title Ii of the Unlt.ed St4tes Code. 
the following amendment. t.o Tl.tie lQ. 
Chapter I, OP.de of Federal Regu)atJoos 
Pe.rt 50 are published. as a document sub~ 
Ject to cod1flcation. 

39 FR 26279 
Published 7/18/74 
Effective 8/19/74 

Environmental Protection; Licensing and Regu
latory Policy and Procedures 

See Part 51 Statements of Consideration. 

39 FR 27121 
Published 7/25/74 
Effective 7/25/74 

MISCELLANEOUS AMENDMENTS TO 
.. . CHAPTER 

Notice Is hereby Biven of the amend
ment of the Atomic li:nergy Comm1s
sion's regulations In 10 CFR Parts 20, 110, 
and 70; . 

The amendment.& of Pa.rt 20 correct· a 
reference to § 20.106 which appears 1n 
§ 20.301" and make minor corrections 1n 
Appendix B and Appendix D. 

The amendments of Part 50 correct a 
·number of words and mate an· editorial 
change In I 50.46. 

The amendment of Part 70 corrects a 
reference to § 73.41CcJ which appears In 
§ 70.22Cg). . 

Because these amendments relate 
solely to corrections and minor matters, 
good cause extst.s for omitting notice of 
proposed rule maldng, and public pro
cedure thereon, as unnecessary, and fo:.
maklng the amendments effective 
July 25, 1974 .. 

Pursuant to the Atomic Energy Act of 
1954, as amended and sections 552 and 
553 of title 5 of. the United States Code, 
the -following amendments to Title 10, 
Chapter I, Code of Federal Regulations, 
Parts 20, 50, and 70, are published as a 
document subject to cod11lcation. 

39 FR 34394 
Published 9/25/74 
Effective 10/25/74 

llnfonnatlon Requested iJ1 Aftcme,Gammil 
for Antitrust; nevi- of Fi!!clllty UcenN 
-Application• 
On April 25, 197~. the Atomic Energy 

Commission published fn the FEDzruu. 
REGISTER (39 FR l,Wl3) pn,pOsed 
amendment.s of 10 CPR Part 2, Rules of 
Practice ~d 10 CFR Pan 641. ~ 
of Production and Utlllzation Facilities, 
which would provid~ for early submis
sion to the Commission of copies of in
formation requested b;v the Attorney 
General for the conduct of his antitrust 
review and rendering of Advice to the 
Commission with respect to certain .fa
cllity license .appllcatilllltl. 

Under the proposed amendments. ap
plicants for class· 103 construction 
permits would be required to file the re
quired document "Information Request
ed by the Attorney General for Anti
trust Review" at least nine months but 
not more than thirty-six months prior 
to the date that any other part of the 
construction permit application is filed. 
In addition, under the pro!,)Osed amend
ments Question 9 of Appendix L of Part 
50 would be amended to require the ap
plicant to provide malling addresses for 
non-affiliated listed electric utfi!ty sys
tems with peak loads smaller than the 
applicant's which now serve either at 
wholesale · or retail adjacent to areas 
served by the applicant. 

The early filing of antitrust Informa
tion was intended to permit the Attor
ney General and the Commission to com
plete the antitrust review process, in
cluding antitrust hearings where neces
sary, concurrently 'with other licensing 
reviews. 

Interested persons were Invited to sub
mit written comments and suggestions 
for consideration in connection with the 
proposed amendments by May 28, 1974. 
After consideration ·of the comments re
ceived and other factors involved, the 
Commission has adopted the proposed 
amendments with one significant change. 
Several commentors pointed out that ap
plicants whose applications were filed 
between the eifective date of the amend
ments and nine months after the efl'ec
tiife date would be required to wait nine 
months after filing antitrust Information 
to file tile rest of the application even 
though the entire application had been 
prepared. In order to resolve this prob
lem, § 5Q.33a(b> and CcJ have been 
changed to require nine-months' prior 
submission of antitrust Information only 
In the case of a construction permit ap
plied for after· nine months after the 
effective date of the amendments. Per
sons applying for construction permits 
before that time are requlred to submit 
the antitrust information as soon as 
possible. 

It should be noted that Pe.rt· 50 con
t.alns a.provision C§ 50.12> that author
izes the Commission to grant exemp
tions from Pe.rt 50 requirements, includ
ing § 50.33a, as it determines are au
thorized by law and will not endanger 
life or property or the common defense 
and security and are otherwise In the 
public Interest. 

Pursuant to the t..toimc Energy Act of 
1954, as amended, and sections 552 and 
553 of Title 5 of the United States Code, 

the following amendment.a of Tttle 10 
of the Code o{ Federal· Regu]atlons, 
Chapter I, Parts 2 and 00, are published 
llS a document subject to CGdHlcatl.on. 

40 FR 3210C 
Published 1/20/75 
Effective 2/ 19/75 

PART SO-LICENSING OF PRODUCTION 
AND UTILIZATION FACILITIES . 

Quality Assurance Criteria-Permissible 
Organizational Relationships 

On April 19, 1974, the Atomic Energy 
Oom.mlsslon published in the FEDERAL 
RIIQISTJ:R (39 FR 13974) for public com
J]J.ent a proposed amendment to 10· CFR 
Pe.rt 50, Appendix E, "Quality Assurance 
Criteria for Nuclear Power Plants and 
Fuel Reprocessing Plants." The purpose 
of the amendment ls to clarify the Intent 
of Criterion I,· "Organization," with re
gard to permissible organizational rela
tionships·. All Interested persons were tn
Vited bo submit comment.& or· suggestions 
in connection with the proposed amend-
ment by June 3, 1974. . 

The proposed amendment we.s pro
posed as a result of the questions raised 
by the decision of the Atomic safety and 
Licensing Appeal Board In Common
wealth Edison Co. <LaSalle County Nu
cfear Station Units 1 and 2) ALAB-1113, 
RAI 73-10, 821 (October 19, 1873) and 
Consumers Power <Midland) ALAB-147, 
RAI 73-9, 636 (September 18, 1973), <re-. 
consideration denied, ALAB-152, RAI 
'13-10, 816 - (October 5, 1973)). These 
questions concerned the organizations.I 
relationships where personnel perform
Ing III quality assurance function reported 
to a field project manager or superin
tendent who was concerned with only 
the single project to which he was then 
assigned and had cost and schedule re
sponslbillty for tha.t proJec:t. 

Appendix B establishes quality assur
ance requirements for the design, con
struction, and operation of those struc
tures, systems, and components of nu
clear power plants and fuel reproceaslnr 
plants that prevent or mitigate the con
sequences · of postulated accident.a that 
could cause undue risk to the health and 
safety of the !')Ubllc·. The pertinent provl
slOllB of Appendix B apply to all ac
tivities which wrect the aa.fety-related 
functions of such structures, IIJ'Stems, 
and components. 

The Intent of the quality assurance 
criteria. proVided In Appendix B to 10 
CFR · Part 50 Is t.o require that all ac
tivities affecting the safety-related func
tions of nuclear fe.cWty structures, IIYB• 
tems. and component.& be accomplished 
1n 11. syst.ematlc !md controlled manner 
so that there ls a high degree of a.ssur-
11.nce that these activities a.re performed 
correctly. Appendix B, In li!(idltlon t.o re
qulrln« that these act1nt1es be per
formed 1n a eystematlc -and controlled 
manner sui:h as b.v requ!rln8 that the 
ilCtlYlthla be preacrll>ed and 11.ccompilshed 
1n accordallCe with written Instructions 
or · procedures, also requires additional 
assura.nce of quality to be provided by 
verification of the correct performance 
of these activities by means such as 
checking, reViewing, inspecting, testing, 
and auditing. Execution of a quality as
surance program which complies with 
Appendix B thus Involves both the per
formers; e.g., designer, welder, power 
plant operator, and those persons and 
organizations accomplishing quality as-
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surance functions; e.g., design reviewer, 
inspector; or tester. .- ·' 

One of the matters with which Cri
terion I deals · ls the organizational . 
relationship of the persons and organize.~ 
tlons which· are assigned the quality 
assurance functions of Cl) assurlng'that 
the quality' assurance program ls estab., 
lished and .executed and (2) verifying 
that an activity has been correctly' per
formed. Criterion I now . requires that 
such persons and. organizations· - shall 
have sufficient authority and organiza
tional freedom to Identify quality prob
lems; to Initiate, recommend, or provide 
solutions; and to verify implementation 
of solutions. The Intent of- these organi
zational requirements ls to assure that·· 
those persons · arid organizations per
forming quality assurance functions have 
the required degree of freedom from 
c;,ther organizational -· , responslbill_tles, 
such as coat and scheduling, which could . 
conflict with their quality assurance 
functions. . · . ·: . 

·It was recognized In establlshlrig the 
organizational- requirements In· Criterion 
I that the degree of separation or Inde
pendence of the persons and ; organiza
tions performing quality assurance func
tions can affect their ri.b111ty to carry out 
these functions. While.It.ls desirable from 
one point of view: to have persons and 
organizations performing quality assur
ance functions completely separated,- or
ganizationally, from · Individuals. who 
have significant responslbillty for· per
formance of the work· <Including but not 
limited · to cost and schedule responsl
blllty), that Sl!.me separation may In some 
Instances hinder the quality · assurance 
persons and organizations In_ performing 
their functions. The greater the ·Inde
pendence or separation, for example, the 
more cWDcult It may be In some In
stances to maintain lines of communica
tion 1n Identifying quality problems and 
initiating corrective actfon. A number of 
variables affect the establishment ·of a 
quallty assurance organization. that. will 
be consistent with Criterion I. The: var- , 
!ables Include, but are not llmlted to, the 
size of the organization, Its organiza
tional structure, the type of actlvlty being 
performed, and the location or locations 
where the work is being performed. · 

Guidance as to Implementation c.f a 
quality assurance program that Includes 
the concepts embodied In the amend
ment set forth below 1s contained -In-the 
following pul;>ll~tions: l 

1. Guido.nee on Quauty Assurance Requlre
me:1ts During Design and Procurement ·Phase 
of Nuclear Power, Plants, WASH-1283, Re-
vision 1, dated May 24, ·1974; . . · · 

2. Glitdance on Quallty Assurance Requtre
m?nts "During the Construction Phase ot 
Nuclear Power_ Plants,''. -WASH-1309, ·c1ated 
May 10, 1974; and . . 

3. Guidance on· Quality .Assurance Require• 
ments During the Operations Phase, of 
Nuclear Power Plants,'' WASH-1284, dated 
October 26, 1973. · · 

Th~ comments on the ·notice of pro~ 
posed rule making, in general, supported. 
the concept that the Commission shoul'1, 
be flexible in determining acceptab111ty 
of licensee, proposed·· organizational ap
proaches to _quality assurance· provided . 

. that the licensee. explicitly establishes 

1 These documents tu"e avall1,ble for Inspec
tion at the commission's Public Document 
Room, 1717 B Btree_t, NW., Washington, D.C., 
1,nd copies may be obt.lned from the Na
tional Technical Jnformatlon Service, 11286 
Port RoJ'l,1 Road, Sprlnlfteld, Viratnta·U161. 

and deiineates the functional relation
ships that are a· part of his quality as-
surance program. · · · 

Addttiohally, comments stated that 
Criterion I did not clearly state that the 
execution ol · the quality · assurance pro
gram· involved both the performers who 
achieve -the quality objectives and the 
verifiers who assure that the required 
quality objectives have been attained. 
As a· result· · of valid criticisms in this 
regard, Criterion I has been revised to 
Indicate·_ that actlvlties affecting the 
safety-related functions Include both the 
performing functions .and ~e quality 
assurance functions. Criterion I has also 
been revised. to Include a requirement 
for establishment and delineation 1ri 
writing of the authority and duties' of 
those responsible for attaining quality 
objectives as ·wen as those performing 
quality assurance functions. · 

Comments···a.1so· recommended clarl
ftca.tion of the .phrases "quality assur
ance functlons''and "directing and man
aging the quality assurance _-program," 
Clarification has been accomplished by 
defining quality. a~uranc~ functions as 
<a> assuring that an approprla~ quality 
assurance program 1s established .and 
effectively executed, and (b) verlfytng' 
that activities affecting the safety-re
lated functions have been correctly per
formed. Since the , execution of the 
quality. assurance program Involves both 
the perforine,rs and -the verifiers, the 
phrase "directing· -and managing · the 
quality assurance program," which ap
pears 1n the last sentence, . has been 
change!! to/'assurlng effective _execution 
of any portion of the quality assurance. 
program." 

. Comments -also recommended clarifi
cation of the last sentence of the pro,-_ 
posed rule to eliminate the. Implication: 
that only one individual may be respon
sible for the· quality 81!Surance program· 
at a given location. As a result of this 
comment, a· cha.nire has been made to 
permit the situation where, at a location;· 
e.g., construction· site or enl1neering and 
procuremer;it · building, there may -be 
more than one individual responsible for 
usurlng effective execution of cWferent 
portions of .. the . program; It should be 
n,captzod.· .bod-..er, u.t ,ONRU con
trol must .be provided to assure that 
these different ·portions of the program 

-· are coordinated and consistent with the 
overall'program requirements, . . 

·.. Comments also requested -elimination 
of the phrase, "pressures of production''. 
In describing the authority and organiza
tional freedom required for the vertfl
. cation·, function.· Smee it was not · in
tended that 'this 'phrase be limited to 
facets of manufacturing·or fabrication; 
e.g., machining or welding, that phrase 
has been deleted. The revision now states 
the broader meaning Intended; i.e., suf
ficient independence · from cost and 
scheduling when opposed to safet:, con
siderations. In this broader 'sense, the 
thought encompasses, sucll' activities as 
design and procurement; 
.. Pursuant to the Atomic Energy Act of 
i954, as amended·,· and sections 552 and 

:·553 of Title s·of.the United States Code, 
the follo'l'l'.ing anie~ent to TitJe 10, 

Chapter-I; Code of Federal Regulations, 
Part 50, Appendix B, is published as a 
doc~ent subject to·codlficatlon .. 

40 F.R 8774 
Published 3/3/75. 
Effective 3/3/75: 

Energy Reorganization Act; Revisions to Chap
ter I to Reflect Organizational and Procedur-
al Changes · 

See'Part 2 Stiltements'of Consideration. · 

. 40 FR 19439 
· Published 5/5/75' 
E;ffective 6/4/75 

PART 50--LICENSING OF PRODUCTION 
- AIIID. UTILIZATION FACILITl~S 
Radioactive Material In Light-Water-Cooled 

, Nuclear Power Reacto~ Effluents 
· In the matter of Rulemaklng Hearing 

Numerical Guides for design objectives 
and limltlng conditions for operation to 
meet the criterion "as low ·as practi
cable" for radioactive material ·1n JJitht-: 
wat.er-cooled nuclear power reactor ef
fluent.a; Opinion of the· commission, 
Chapter··x, Summary and Statement of 
considerations. . ' ' 

Background. The Nuclear Regulatory 
Commlsslon 1 herewith announces Its de
cision In the rulemaklng proceeding· con
,cemln8 numerical guides for design ob~ 
jectives and llmltlng_ conditions ,for op
eration to meet the. criterion "as 'low as 
practicable" for radioactive material In 
light-water-cooled nuclear power reactor 
effluents. _ 

On December 3, 1970; the Atomic En;. 
ergy Commission publlahed In .the Fl:D"." 
IRAL . REGISTER (35 ·FR 18385), .. new 
H 50.34a and 50.36a 1n Part 50. of its 
regulations, specifying design and _op;. 
eratiilg requirements for nuclear Power 
reactors to keep levels ·of radioactivity 
1n effluents "as low as .Practicable." The 
amendments provided qualitative '.g111!1-
ance, but not numerical criteria, for· de
termining when design objectives arid op
erations meet the specifleci'requirements. 
The Commission noted In the Stateine~t 
of Considerations accompanying· the 
amendments tJ}e deslrabWty of. develop
Ing more definitive guidance. 'The rule 
we announce today does that, . setting 
forth criteria which, if met, provide one 
acceptable method of establlshlng com
pliance ·w1th the "as low as practicable" 

· requirement of H 50.34a and 50.36a. · 
. .'On June '9, 1971, the Atomic· Ellergy 
Commission published In the: ~ziw. 
RzaISTBR (36 F .R. 11113) for public com-

. ment proposed amendments ·to io "CFR 
Part· 50 which would supplement 
U 50.34a and 50.36a with a new Appen
dix I. The Proposed AllJ)l!ndix provided 

· numerical guides for design objectives 
and technical spectflcation requirements 
for limiting conditions for operation for 
li(Iht-water-cooled nuclear power re-
actors. • 

1 The Ucenalng 11.114 rel1,ted regulatclr7 
functions of the Atomic BDHgy Oommlal.on. 
h&ve been. tn.naferred lo tbla Oommlalon.. 

.. !lnel'JJ' Reorpnlmtlon Act of 1117<1, aection. 
· 201 (f), 118 Stt,t. 1H3. - . · . 
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A subsequent notice; published on No
vember 30, 1971 (36 FR 2275), announced 
a.public rulemaklng hearing on the pro• 
posed amendments. The hearing began 
on January 20, 1972, before a Hearing 
Board consisting of Algle A. Wells, Esq., 
Chairman, Dr. John C. Geyer, and Dr. 
Walter H. Jordan. The primary partici
pants In the rulemaklng hearing Included 
the Commission's Resu}atory Statf, . a 
consolidated utWty group, the Consoli
dated National Intervenors, General 
Electric Company, and the State of Min
nesota. In addition, 18 -persons or or
ganizations, Including the Environmental 
Protection Agency, made llmited appear
ances.. · 

The hearing was suspended In May of 
1972 pending preparation of an Environ
mental Impact Statement concerning the 
proposed rulemaklng In Implementation 
of· the National Environmental. Polley 
Act of 1969. A Draft EnvlronmenRl 
Statement was forwarded to the Coun
cil on Environmental Quality on January 
15, 1973, and circulated for comment to 
1'1terested Federal agencies and members 
ot the public, Including the hearing par
ticipants. Notice of public avallabWty of 
the Statement and an Invitation for 
c~ent were published In the FEDERAL 
REGISTER. Comments on the Draft En
vlro~ental Statement were received, 
and a Final Environmental Statement 
was Issued on July 26, 1973. In Novem
ber 1973, the public hearing was·resumed 
for, consideration of the Environmental 
Statement. The ,etidentlary hearing was 
concluded .on December 6, 1973, conclud
ing statements of position were filed; and 
the entire record was forwarded to the 
Commission for decision. The procieed-
1.q covered soine 25 'days of h~. 
4172· pa,es of .h~ transcript,, u1tl 
thousands of paps of prepared written 
direct t.estlniony and_exhlblts. Oral U'IU· 
ments were heard by the Atomic Enerv 
Commission on J1Dle II, "1974. . · 

As the record developed dUi'ing this 
rulemaldnf shows, there 1s a reneral COD• 
11ensua ooncwntna the need to deflne "as 
low· as practicable" with numerical· cri
teria.· The major Issues of controversy 
Involved the feasibility of, achlevlnr the 
prc,poeed numerical criteria ~d the cost 
of· compliance with and the perceived 
benefits of the criteria. The Nuclear Reg
ulatory Commillston has carefully con
sidered the entire record ii.lid the views of 
those who participated In the rulemaklng 
.hearing · tn: reachinr ·the decision an-
·nounced herein.• . . · 

It should be emphasized that the Ap
pendix I ruldes as here adopted by the 
Conimlsslon are not radiation protection 
standards. The numerical ruides of Ap
pendlll: .I which we announce today are 
a quantitative expresalon of the meaning 
of tl"ie· reqillrement that radioactive ina
terlal iii' ellluent.s released to unrestncted 
areas· from llrht-water-cooled nuclear 
power reactors be kept "as low as practl-

I Some Of th& parties to thlll proceeding 
111nt UD110llclted lettens to Individual mem
bers of the Commlalcm, e:q,resstng viewo on 
the aubject matter of this rulemaklng. Thea& 
ooinmlmicatlona, not a part of t.h& hearing 
record; h&v& bee11 placed In the public docu
m&nt room and served upon all parties In 
the manner ducrlbed In 10 CP'R 2.7BO(b), &Dd 
have not been conaldered In reaching the de
cision IIDDOUDced tod&v. 

cable."' 
The Commission's radiation protection 

standards, which are based on recom
mendations of the Federal. Radiation 
.Council <FRC> as approved by the Presi
dent, are contained In 10 CFR Pa.rt 20, 
"Standards for Protection Against Ra
diation," and remain unchanged by this 
Commission decision.• As In the case of 
parallel recommendations of the Na
tional Council on Radiation .Protection 
and Measurement.s (NCR.Pl and the In
ternational Commission on Radiological 
Protection <ICRP>, these P'RC standards 
which h11ve been.previously adopted give 
appropriate consideration to the overall 
r~ulrements . of health protection and 
the beneficial use of radiation a.nc:i atomic 
enel'8Y, The Commission believes that the 
record clearly Indicates that any biologi
cal effects that might occur a.t the low 
levels of these standards have such lo:w 
probability of occurrence that they would 
escape detection by present-day methods 
of observation and measurement. 

The Commission fully subscribes to 
the genera.I principle that, 'Within estab-. 
llshed radiation protection guides, radi
ation exposures to the public should bP.. 
kept "as low as practicable." This precept 
haa been a centre.I one In the field of 
radlatlon·protectlon for many years. The 
term "as low as pra.ctlcable" Is defined In 
the "Commission's regulations <10 CFR 
50.34a<a>"'> to mean "as low as Is practi
cably achievable taking Into account the 
state .of technology, and the economics of 
Improvements in relation to the benefits 
to the public health and safety .. and 1n 
relation to the utlllzatlon of atomic en
ergy In the public Interest." · 

We note that during the pendency of 
this rulemaklng·the International Com• 
mission on Radiological Protection, · in 
ICRP Publication No. 22, has replaced 
the phrase "as low as practicable'' with 
"as low as ls reasonably achievable" In Its 
recoiil.mendatlon on dose llm1tatlon. Its 
recommendation has also been exPanded 
to Identify two speclflc cons1deratlons
econom1c and· social-that are to be 
taken Into account·ln determining a level 
of exposure that may be considered "as 
low 1111 Is reasonably achievable." Other 
conlllderatlons, such as ethical ones, are 

. • 'Ond&r the Preald&nt•a Reorganization Plan 
No. 3 of 1970, the Environmental Protection 
Ag&ncy· (EPA) Ill reeponalble for eat.bllllhlng 
generally e.ppllcable &nvtronmental radiation 
llt&nd&rds tor the protection ot the general 
environment from rlldlOl!ICtlve materl&la. The 
lfuclear Regulatory Commtaston Ill reapon
•lble tor Implementation and &ntorcement 
of EPA's generally &pplt.eable environmental 
standards. It the design obJectlffll ~d oper
ating limit.a. est&bllllhed In this ·decision 
should prove to be Incompatible with any 
generally appllc&ble ata.nda.rd hereafter 
established by EPA, these objectives and 
lllult.i wlll be modified M necessary. 

• The radiation protection . guides eetab
fulhed by the PRC for Individual members of 
the public a.re IIOO mllllrems per year to the 
total' body and bone mnrrow and lllOO mllll
rams per yea.r to the thyroid and bone. The 
guldo for average dOM to the population ls Ii 
rems In so years ' to the• gonads ( an &DD ual 
average doee of · 170 mllltrems per person 
i.veraged ,over the population). Th- guides 
,and recommeDdatlona applJ' . to ell:pOdures 
froin · 1111, aourcea other taian mld1c11l pr~
cldures and natural background.. 

The PRC provides no llp9CUl.c ndl&tlon pro
tection· guides .'irlth rMpect to other organs 
of the bodJ. The ICRP recommends annual 
dON llmlu of IIOO mW!remll to the total body, 
IQID&Cla, and Nd bone manor, 8000 mllltrems 
to tile idi:m, bone, and t.bY!'Old, escept lllOO 
inuu- to tbe 111:,z,okl or dllldNn up to us 
.,.... at ... : &ild 11100 llllll!Nma to at.her 
•1Deleorp119. 

not excluded by this wording and may 
indeed be considered to be Included by 
the adjective "social." The ICRP has 
clearly stated that the changed terminol
ology does not reflect a change In the 
objectives of dose llmitatlon, but rather 
a choice of language whleh "more closely 
describes Its Intentions." see ICRP Pub
lication 22, paragraphs 6, 7, and 20. · 

We endorse· this attempt to make this 
basic concept of radiation protection 
more understandable. We are today di
recting the Commission's staff to pre
pare and Issue for public comment a pro
posed rule that substitutes the currently 
accepted phraslng-"as· low as ls rea
sonably achlevable"-for the older, less 
precise terminology In the many places 
throughout our regulations and regula
tory" guides where lt appears. The nu
merical values of Appendix I quantifying 
"u low 118 practicable", will not, of 
course, be affected by ~e forthcoming 
change In terminology, 

The principal changes from the pro
posed amendment.s published In the Fz»· 
11:IIAL REGISTER on June ll, 1971, are as 
follows: . 

1. Liquul eJlluents. The design objec
tives in the proposed rule for radioactive 
material in liquid effluents were based on: 
(a) An annual release of not more than 
Ii curlP.s, except tritium, from each re
actor, <b> · speclfled concentration limits 
on tritium and other radioactive mate
rials released to the environment, and 
<c> a provlslon for lncreaslng . or de~ 
creasing the design-objective quantities 
and concentrations for speclftc altes sub· 
ject to teeplng annual doses to the tofal 
body or any orp.n of an Individual in an 
umatrlcted area to not more Ulan 5 m11~ 
llrems for an reactors on a site. The de
sign objective In Appendix I as adopted 
llmits the total radioactivity released 
from each light-water-cooled nuclear 
power reactor to a level that limits the 
annual· dose or dose commitment from 
liquid ellluents from that reactor for any 
Individual in an unrestricted area from 
all pathways of exposure to not more 
than 3 mtlllrems to the total body. and 
10 miWrems to any organ. 
· The adopted design-objective guides 

contain no numerically specified liinlts 
upon quantities of radioactive materlal 
to be released since the record shows that 
such llmtts have little If any Independent 
slgn!flcance. Protection of future users 
of the near environs of the reactor Is pro
vided by the additional requirement that 
all augments with a favorable cost-bene
fit balance be Included In the radwaste 
system and by the provision that the esti
mation of exposure be made with respect 
to such potential land and water use and 
food pathways as could actually exist 
during the term of plant operation. 

2. Gaseous eoiuents. The principal dif
ference In the destrn objective in the 
Appendix adopted · by the Commission 
dealing with external dose from radio· 
active material In gaseous effluents ls the 
separate treatment of total-body dose 
and skin dose. The proposed design ob
jective llm1ted both the annual total
body and the annual skin dose from all 
reactors on a site to 5 mtllirems, whereas 
the new design objective incorporates an 
annual total-body dose llmit from gase
ous effluents of 5 mtlllrems per light
water reactor and Increases the annual 
dose llmlt to the skin to not more than 
'15 mtlllrems per light-water reactor. The 
design-objective annual dose to the skin 
has been Increased from 5 mllllrems to 
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15 mWirems on the basis of evidence In 
the F1nal Environmental Statement a.nd 
the hearing record showing that it 1s not 
technically practicable to design and op
erate a light-water-cooled nuclear power 
reactor with a llmit on the annual akin 
dose from beta. radiation of not ·more 
than 5 mlllirems.• It ls noted by way of 
comparison that e.n annual dose to the 
Bk1n of 15 m1111rems ls one-half of one 
percent of the radiation dose I1m1t for a 
member of the _public recommended by 
the International Commission on Radio
logical Protection. 

3. Radioactive foatne and particulate 
matter. The proposed design objective 
for radioactive Iodine and radioactive 
material In particulate form released in 
pseous effluents was expressed as a 11mlt 
on the avuage concentrations of radio
Iodines and radioactive material in par
ticulate form at or beyond the site bound
ary. The proposed concentration values 
were designed to limit the annual dose 
to the thyroid or other organs from all 
reactors on a site to not more than 5 
mlllirems. The design objective 1n the 
new Appendix I ls expressed as the an
nual quantity of radioactive Iodine and 
radioactive material · released which 
limits the annual dose or dose commit
ment to any organ, including the thyroid, 
of any Individual in an unrestricted area 
from all pathways of exposure to not 

· more than 15 mlllirems per year per 
light-water-cooled nuclear power reac
tor. In determining the annual dose or 
dose commitment, the appllcant or 11-
censee may evaluate the portion due to 
intake of radioactive material via the 
food pathways at the locations where 
the food pathways actually exist. The 
design-objective annual dose for radio
active Iodine has been increased from 
5 to 15 millirems on the basis of evidence 
developed In the hearing which showed 
that the previous design-objective an
nual dose of 5 mllllrems per year for 
doses to the·thyrold from the m1lk path
way was not practicable. 

4. Cost-.beneftt requirements. In addi
tion to the numerical design-objective 
guides descdbed in paragraphs 1, 2, and 
3 above, our decision requires that the 
applicant include in the radwaste sys
tems all items of reasonably demon
strated technology that, when added to 
the system sequentially and in order of 
dlminlshlng cost-benefit return, can with 
a favorable cost-benefit ratio effect re
duction In dose to the population rea
sonably expected to be witlµn 50 miles 
of the reactor. The definition of as low 
as practicable (10 CFR 50.34a(a)) in
cludes consideration of "• • • the eco
nomics of Improvements· in relation to 
the benefits to the publlc health and 
safety • • •." We find support in the 
record for the application of a cost-bene
fit analysis as a part of the process for 

'The dose rates IIJ)eclfled ln the rule of 10 
ml11lrads per year tor gamma radiation and 
:Ml mllllrads per year tor beta. radle.tlon are to 
be baaed on ceJ.culr.ted annue.l air doees. 
These calcU!e.ted annuGI air doses woUld 
normally be ooneldered to meet the obJectlve 
u. Umltlng doses to Individuals In unre-
1tdcted are1111 to not more the.n 5 mllllrl!ms 
to the tote.I body or 115 mllllrems to the skin, 
Provil!llone are me.de to Increase or decrease 
the annual dose rate If, tor a. partlcUle.r site, 
there are IIJ)eclr.l clrcumste.nces . where the 
1pect1led doee rates ahould be ldJU!Jted to 
Hmlt the exposure of an lndlvldue.I In an un
restricted area. to 5 mllllre11111 total body e:i:
poeure ar 15 mDllrellll!I to the skin. 

determination of the radwaste systems to 
be used. Such a cost-benefit analysis re~ 
quires that botlt the costs of and the 
benefits from reduction In dose levela to 
the population be expressed In commen~ 
surate units, and it seems aounii that 
these commensurate units be units of 
money. Accordingly, to accomplish the 
cost-benefit · balancing, it ls necessary 
that the worth of the decrease of a 
man-rem and man-thyroid-rem or some 
esaentla.lly equivalent quip1titles in dose 
to the population be aaslgned monetary 
values. 

The record, In our view, does not pro
vide an adequate basis to choose a spe
clflc dollar value for the worth of de
creasing the population does by a man
rem or a man-thyroid-rem. Publl.ahed 
values for the worth of a man-rem were 
shown in the record to ratllfe from about 
$10 to $9iici: No slmilll.r va!Ues .. for worth 
o! a man-thyroid-rem are preaented. 
One of the hefAl'inlr p&rt.lc1pant.e choae 
$1000 per man-rem and $333 per me.n
thyrold-rem. Th1s choice for worth of a 
man-rem simply reflected a Yalue BllghtJy 
more conservative t.b&n the highest pre
viously publisbed value and lmPlled no 
independent ·aueaameDt of the worth of 
either ent.tty. We, t.berefore, · recoamae 
that there ls no consensus In th1s rec
ord or otherwise regarding proper value 
for worth of a man-rem and even less 
Information upon which to base the 
choice of a proper value :or worth of a 
man-thyroid-rem. 

Moreover, we also recognize that selec-. 
tlon of auch values Is dlftlcult since It 
involves, in addition to actuarial consid
erations that are commonly reduced to 
financial t.erms, aesthetic, moral, and 
human values that are dlftlcult to quan
tify, At the same time we believe iha.t 
meaningful cost-benefit balances are an 
essential part of the considerations of 
the as low as practicable concept for 
control of Insult to the population from 
radioactive effluents, and for that mat
ter, from other pollutants. 

We propose, therefore, at the earnest 
practicable dat.e to conduct a rulemak
ing hearing to establish appropriate 
monetary values for the worth of reduc
tion of radiation doses to the population. 
We are a.ware that the National Academy 
of Sclences--Natlonal Research Council 
Advisory Committee on Biological Effects 
of Ionizing Radiation Is currently study
ing and developing methodologies for 
benefit-risk-cost analysis for activities 
involving radiation exposure. It ls pos
sible that Information on monetary val
ues for the worth of reduction of radia
tion· dose, as well r:s useful methodology, 
may be provided by th1s study. When 
such appropriate values (or some other 
equivalent quantWed, and as yet unspec
Ul.ed, criteria) are avallable, we shall 
consider them for Incorporation in Ap
pendix I. . 

· Meanwhile, and purely as ~ interim 
measure, we believe that we can accept. 
the conservative value of $1,000 per total
body man-rem for these cost-benefit 
evaluations. Since we realize that the ul
timately accepted value may well prove 
to be less then this, we should leave it 
open to demonstration in individual 
cases that a lower figure should be used 
if the applicant chooses to and can make 
that demonstration. It 1s also clear to 
us that arguments can be made that the 
worth of reduction in thyroid dosll8e 
should have a: smaller value than that for 
a total-body man-rem. Since the record 
can offer no clear guidance in this re-

gard, we have accepted, purely aa a.n In• 
terlm meuure, $1000 per man-thyroid• 
rem as the value to be used in the cost
benefit evaluations. Thia 11.iUre ls aub
ject to individual cue dem~tratlon of 
a lower value, u Indicated above, atnce 
tertm measure, $1,000 per man-thyroid
cepted value will be lower. 

In l!IUDUD&l'Y, we h&ve decided that,. 
pending completion of the further rule-. 
maldng to establish better values <or 
suitable equivalent crlt.erlal, the coat
benefit bal&ncea re:aulnd ·by section '!I; 
J)81'811'aph D of Appendix I, ab.ill be ac-. 
compJJ.ahQd ua1na' Ule value of $1080 per 
total-body m&D-rem cmd $1000 per man
tbyioid-rem, or· such leuer ' values · iia 
ma,y be demonatrated bf tbe applicailt 
to be IUltable in a particular cue. · 

We intend that fll,dwute auaments 
~ to satisfy· t.he 11mlt.e <of sec
tion D, P61"8111'a1Jhs A.· B, IIDd C of AP· 
pendix !l cm mulmum· donau to lnd1-
v1duala w1ll b;) required in all cues. Ad
ditional radwaste a.urmenta will be re
quired when, and only wheri, it can be 
shown that, where each 1s ·added se
quentially a.nd in order of d1min1sh1ng 
cost-beneftt retum, the sum of its an
n\lalized cost of Installation, fts annual 
operating cost, and a reasonable allow
ance for Its maintenance ls less than the 
annual worth of the decreases 1n·tota1-
body man~rem and 1n man-thyroid-rem. 
which the augment can achieve for· the 
population wfth1n 50 miles of the reactor. 

5. Per Site vs. Per Reactor. From the 
foregoing It ls clear that the Commls- · 
alon's policy 1s to mlnim1ze the radiation. 
exposure of human beb]gs from the 
effluents of light-water-cooled nuclear 
power reactors. We'have chosen to ex
press the design objectives on a per light
water-cooled nuclear power reactor basis 
rather than on a alte basis, as was 
orlg1nally proposed. While no site 11mlts 
are being adopted, It 1s expected that the 
dose commitment from multi light,. 
water-cooled reactor sites should be less 
than the product of the number of re
actors proposed. for a ·site and the per
reactor design-objective guides beca"qSe 
there are economies of scale due to the 
use of common radwaste s;vstems for 
multi-reactor sites which are Cil.pable of 
reducing exposures. Moreover, we not.e 
that the matter of overall environ
mental Impact of nuclear sites Is a topic 
to be speclflcally addressed in the 
energy-center study mandated by the 
Energy Reorga.nlzation Act of 1974. 

6, · Licensee and Commission action. 
Revisions have been made in the guides 
for 11mlting conditions for operation with 
respect to when appropriate action must 
be taken to reduce release rates of radio
active material. The proposed action 
levels provided that, if rates of release of 
quantities and concentrations in effluents 
actually experienced over any 'calendar 
quarter ln!iicate that annual rates of re
lease were likely to exceed 2 times the 
design objectives, the licensee should 
take corrective action. If such annual 
rates were .likely to exceed a range of 4 
to 8 times the design objectives, the 
Commission would take appropriate 
action to ensure that the release rates 
were reduced. · . 

The provisions adopted require the li
censee to initiate action if the average 
dose rate offslte during any calendar 
quarter from materials discharged to 
the atmosphere exceeds 10 mmtrems 
whole body per year or 30 mlllirems to 
the skin and any organ per year, or if 
the average dose rate offslte during any 
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. . 
calendar quart.er from liquid ellluents ex
ceeds 6 ~ms. whole body per year 
or 20 m1J!irems to the skin and ant or
gan per year. 
· Eldstlng Comm!sston ~gulatlons c"10 

Cr& 50.36a) have recognized the need 
for licensees to be permitted flexibility of 
o_peratlon compatible with considera
tions of health and safetr to ensure that 
the public Is provided a dependable 
source of power even under unusual op
erating conditions that may temporarily 
result In releases higher than the nu
merical, .euides for desfan objectives. 
some flexlbWty of operation ·1s believed 
to be essential ap,d warranted In view ot 
th.e res~rtctlve nature of the Appendix I 
culdes and th" fact th!l,t, even "With this 
flexibility, It can be ensured that the 
average population exposure wUl still be 
a small'fractlon of doses from natural 
bac~round radiation. The Commission 
notes, however, that, In using this oper
ational flexibWty under temporary or 
short-term unusual operating condi
tions, the licensee must continue to exert 
his. best effort.s to. keep levels of radio
active mat.ertal In ·effluents within the 
numerical 'guides for design objectives: 

In order to provide assurance that re
leases of radioactive mat.erlals are 
known, the Commission has expanded 
the suzyelllance and monitoring program 
beyond current requirements for li
censees_ to report on the quantities of the 
prtnclPKI radlonuclides released to un
restricted areas. It ts expected that this 
expanded monitoring program will be 
used by licensees as a be.sis for lnttlatlng 
prompt and effective. corrective action 
towards ensuring tllat the actual offslte 
exposures per reactor are compatible 
with the design objectives as adopted, 

These guides will continue to provide 
operating flexiblUty and at the same time 
ellflure,a positive system of control by a 
graded scale of action first by the Ucens
ee and second by the Commlsslon, if the 
need !!,rises, to reduce the release of 
radioactive material should .the rates of 
release actually experienced substantial
ly exceed the design objectives. 

7. Implementation. The proposed Ap
pendix I was silent on the method for Im
plementation of the numerical guides. 
The Commission believes, however, that 
Appendix I should guide the Commission 
Staff. and:other Interested persons In the 
use of approprlat.e calculatlonal proce
dures. for applying the numerical guides 
for design .objectives. Consequently, the 
provision adopted states that compli
ance with the guides on design objectives 
shall be demonstrat.ed by calculatlonal 
procedures based . on models and data 
that will not substantially underestline.te 
the actual exposure of an Individual 
through e.pproprlate pathways, all un
certainties being considered together. 

Quantitative measurement of radio
active materials released In effluents from 
licensed·· . light-water-cooled nuclear 
power reactors ls required by 10 CFR 
50.36a; This· requirement ls made more 
speclflc by Appendix I ar.d reflects the 
destrablUty of the use of the best avail
able experimental data as well as calcu
latlonal models 1n order to achieve ln
cr:eased accuracy and realism. Strong 
1Jlcent1ves already exist for lmprovlni 
the calculatlone.l models used 1n estab
llsh1n8 deatan obJectlvea 1n view ol the 
economic penalty usoclated with need
less overdutgn for conservatism.. Actual 
meuurementa and IUl'Veillance mo-

grams can provide da~ for tmproViDQ' 
these models. It Is .recognized, however· 
that measurements of envlrenmeIIW 
uposures and quantities of radioactive 
materials 1n the env~ns are eompli
cated .bY the -very IQw ccmcent.rations 
that are encoUDtered, compared t.o back
lJl'OUDd. and by the fact that there are 
a num!ler of ftriablel ID 'boU1 time and 
lllace that dee& eoncentmUon. Thus, 
the carrelat1on of the best meaawements 
with the best calculations ls tedious and 
dUDcult. ~wever, llnce calculational 
procedures must be eJDll).oyed In Imple
menting the design-objective guides of. 
Appendix I, the Commission has adopted 
an implementation policy that encour
age& µie Improvement of calculation 
models and the use of the best . dat&r 
available. 

The foregoing "Summary and State-,. 
ment of Conalderatlom" hail briefly sum
marmed the technical .cont.ext of the 
Sssues presented and outlined the changes 
made 1n Appendix I from the form In 
which It was orlginalJy proposed. The 
text of Appendix I aa adopted follows 1n 
Chapter II of tb1s Opinion. The th.ree 
following chaptel'!I of text set forth the 
record bases for the changes In greatly 
expended detail. These supplemental ex
planatory chapters <m through V> , be
cause of their length, will not be pub
lished In the FEDERAL REGISTER with the 
text of Appendix I and the Summary 
and Stat.ement. of Considerations, but 
will be published 1n the April Issue of 
Nuclear Regulat.ocy Commission Issu
ances.• Single copies of tb1s volume may 
be purchBBed at a cost of $4.00 from the 
_UBER.DA Technical Information Cent.er, 
P.O. Box 62, bak Rklae, Tennessee, 
37830. Coples of the complete Opinion 
are also available for Inspection and 
copying In the Commission's Public Doc
ument Room, 1717 H'street, NW., Wash
ington, D.C. 20555. 

Pursuant t.o the At.omlc Energy Act of 
195f, as amended, and Sections, 552 and 
553 of Title 5 of the United States Code 
the following amendments to TiUe 10' 
Chapter I, Code- of Federal Regulations' 
Part 50, are published as a document sub~ 
ject t.o codlflcation to be effective on 
June 4, 1975. 

40 FR 40816 
Published 9/4/75 
Effective 9/4/75 

PART 50--LICENSING OF PRODUCTION 
AND UTIUZATION FACIUTIEB 

Appllailon of Cost-Bendt Analpls Re
qµlrements of Appendbl I to Certain Nu-
clear il'-r Plants · 
The -NUclear Regulatory Commission 

has adopt.ed. amendment-a to Apperl,dlx 
I of 10 CFR Part &O. Appendix I sets 
for!lt iwmertcal ilikll!!I fw c1es11n 1>bjec
tlv,.s and limitmg oondltle&ls for opera
tion ta -~. the cl1kdori "aa. low . as 
pracUcable''. for ·~ve mate~ 1n 
IJpt-wMe1"'1lOOle4 · DucJeu power re
actor ellluenta. Tbe am•cllaema provide 
1*88DB. lll'llo bavi, med 8.Pi>UcatlDM for 
CODSl;r\lcUoD permits. far llabt--water
c:ooJecl µ.v,clear · power nuM>ra · wb1cb 
were docketed on or after, .J1111uary 2, 

Ul.'11, and· prior t.o ,June •. 1876, the 
opt.Ion of d1spem1nc with the cost,..be11etU 
~sis ~ by ParalP'aPb ll.D of 
Appendix I If. the propoaed or Installed 
radwaste systems and equipment ll&Uafy 
t.ke · CJuldes on Dutgn Objectives for 
IJ.ght-W11.t.ersCooJed Nuclear Power Re
actors prol)Ofied by the ~tory- staff 
in. the rulemaldng proceedlnB on Appen
dix ~ (Dooket-RM-50-2) . 

Paragraph IID requires each applicant 
for a permit to construct a light-water
cooled nuclear power react.or to submit 
a cost-benefit analysis of additional rad
J'liste systems and equipment that could 
reduce the radiation dose to the popula
tion reasonably expected t.o be within 
50 miles of-ihe react.or. In this cost-bene
flt analysis, the values $1000 per t.otal 
body man-rem and $1000 per man
thyroid-rem <or IIUCh leaser values ·as 
ma.y be demonstrated to be sultable In a 
panlcule.r case> are required to be used. 
The requirements of Paragraph II.Dem
body an approach somewhat different 
from the proposed Appendix I published 
for comment on June 9, 1971 (36 FR 
11113). · 

After a lengthy Appendix I ruJemaldng 
proceeding Initiated In 1971 which was 
conducted by the former Ato~lc Energy 
Commission, the Nuclear Regulat.ol'J· 
Commlsslon, which was a.,slgned the re
sponslbillty of earrylng .out the licensing 
.and related regulatory functions of the 
_At.omlc Energy Commission by the 
Energy Reorgantze.Uon Act of 1974 <ef
fective January 19, 19'75), adopted on 
·May 5, 1975, a new Appendix I t.o Part 
50 (40 FR 19439). 

Appendix I provide.a numerical ·guides 
for design obJectlves arid llmltlng condl
tlom for operation fer I.wh~wat.er-cooled 
nuclear power react.on to keep radio
activity 1n effluents as low as practlcable. 
All Commlsslon licensees are required by 
10 CFR Part 20 to make every reasonable 
effort. to maintain radiation exposures, 
and releases of radioactive materials· In 
effluents to unrestricted aree.11. as far 
below Part 20 limits as practicable. The 
deflnltlon of "a.s low u practlca)lle" 1n 
both 10 CFR H 20.S(c) :and 50.Ha<a) 
Include., consideration of the economics 
of Improvement-a 1n relation to the public 
health and safety. 

Appendix I as adopted by the Commis
sion provti:les 1n Beet.ion II-In addition 
to design obJect.tves for annual doses for 
any Individual 1n an unrestricted area 
from both liquid and gaseous emuent.s, 
Including radlo&ctlYe Iodine and radio· 
active matertai · In particulate form-a. 
further ~u!iement ~t tb.e applicant 
1nclude In t4e radwaste ~tem a11 · 1tems 
of reasonably demonstrated technology 
that, wheil ad4ed tq t,be liJsMm sequen
tially and In otder of dlrnlnlshlng cost
beneft~ ratio, effect reduc:Uons 1n doae 
to the POP1llatlon reasonably upected 
t.o be within uO mllm of the react.or. :Al 
an Interim meBSU!le and unW esabUsh· 
illl!Dt and adoption of better values <or 
other. appropriate crltert&> , the 'values 
01000 per total body man-rem and •1000 
per man-thyroid-rem <or such lmaer 
values as may be demonstrated t.o be 
euit.lible In a pertlcular cue> are to be 
Uled In th.ls CG&t-beneflt analnla. A Nle
maklne hea.rlns 1a plamled at the eilrUeet 
practicable dafie to establllh more ap
propriate monetary values for the worth 
of reduction of radl&tlon dOllelJ to the 
population. . 

"!be dell1P1 Q',Jedlvea prOl>C)led by the 



PART 50 • STATEMENTS OF CONSIDERATION 

staff in the rulemaktng proceeding on 
Appendix I included speclflcations on the 
tot.al radioactivity released (5 curie/per 
year reactor for liquid effluents, excluding 
trltlwri and dissolved gaaes; and 1 curie/ 
per year per reactor of radlotodine-131 > 
11,11d a 5 mil11rem lim1tation on the annual 
whole body dose to IDdJvtduals at or 
beyond the site boundary from all path
ways of exposure. Because the former 
criterion used b,- the staff that each 
plant meet tb1>1e design obJect1Yea bas 
led to the Pl'OPOlled or actual Installa
tion of radwute ayatems and eqUiJ>ment 
that reduce tn)ow ievels the totar actfv
tty in effluent releases or eltl)eCted emuent 
releases from such plants, the appllcatlon 
of the $1()00 per man-rem criterion spe
clfled in P&ra.iJ'aph IID of Appendix I to 
these or similarly designed plants ts un
likely to resUlt 1n radwaste equipment 
augmentation. 

Cost-benefit analyses by the NRC staff 
of applications for construction permits 
for llaht-water-cooled nuclear power re
actors filed and reviewed· since 1971 1n 
accordance with thoae design objectives 
show that for bolling water reactors, ad
ditional radwaste equipment cannot be 
added for less than $1000/man-rem. 
Therefore, 1n eeneral, bolling water re
actors that .have .radwaste systems and 
equipment that meet thQSe proposed de
&Jen objectives will meet the require
ments of Section n.D of Appendix L 
S1mlla.r cost-benefit analyses have shown 
that pr.aurtze(f water reaotors whose 
radwa.ate systems have been ·evaluated 
and found acceptable under thoae de
sign obJect.ives also meet the requJre
menta of Section II.D of 4ppendix I. 
. Buie uaumptions. uied 1n these 
analyses were: <l> ~e-131 in ,aseows 
releases was the only release considered, 
since tbfs ts the dominant factor in the 
cost-benefit analys«:11.: . <2>, bo.filng ·water 
reactor condenser offges and pressurized 
water . reactor waste gQS treatment sys
t.ems were considered to·be &lllJDented in 
order te meet the individual doee guide
lines prolJOled by the staff 1D the Appen
dix I rulemaklng proceeding; (3> a re
lease of 1 curie of todine-131 result.II In a 
population exposure of 100 man-~ld
rem. 'lbe assumption that lodine-131 in 
gaseous releases ts the .dominant. factor 
la based on the reaUlta of atarr evalua
tions, reported in draft and flDal environ
mental impact statements, of proposed 
llaht-water-cooled' nuclear power re
actor&· for which apJ)llcat.lons for •con
struction permits were docketed afnce 
lD'll. The total body IQBZl.-rein assodat.ed 
~ not,Je pa and liqutd releases for 
radwaste systems and equtpment found 
acceptable under the desillD obJect11'811 
propoaed b,- the atatr wen llllall, I.e., less 
than 10 mari--rem tor tile annual nobte 
pa releases .and. lean than 5 man-rem 
for the annual liquid releBaes in almoat 
all cases. Ali a consequence, It can reason
ably be concluded ¥ rei:lucUon of ~ 
ulation . dose- by augmentation .of the 
nable ps and liquid radwast.e treatment 
a,atema waa . not lllcely: to be achleved 
Without eii:ceedlng th'e ,1000/man-l'eln 
criterion. 

A. Bomng Water Beaotor CO,C-&me-
1" A,...,u. l!lourell .ef Ndlolodlm re
leaaea bl bolllns w8*lr nack>n are: 

l. BNotm bullcllng nm. 

:I, AuzWarJ building TeDI,, 
a. Radwute bulldlng vent. 
"- Turbine building nnt. 
a. Turbtne gt&~ -1 condenaer emauat, 
II. Kain oondenaer vacuum pump. 
'1, Oondemer air ejector em&Wlt. 

'lbe last aource wu usumed to be 
treated auch t.llat the lodtne-131 release 
ls negligible compared Wlth the ,ether 
aaurcea. 

Additional radwute equipment con
'sldered included:· charcoal adsorben for 
butldlng ventilation exhaUM 1.sources l, 
2, 3, 6> and equipment for clean sealing 
ateam for the turbine eland aeal exhauat 
and for sealln& valve atems in the ateam 
·sys~ <So~ 4, 5>. Tbe charcoM acS
sorbers reduce the lodlne-131 release to 
approximately 10% of the exPected re
lease· without the filters. The turbine 
gland 11'eal condenser exhaust releases 
can be reduced to neellgtble levels by the 
use of clean steam. Release& from·· the 
turbine butldtng vent can be rltduced ap
proximately 80% by ;using ·clean steam 
rm valves, 2.5-m. and larger, in the tur
bine butlding. 

The cost of the additional equtpment 
111 greater than the' benefit of reduced 
population exposure <at ,10001man-rem> 
in all :cases. Accordtngb', such·addttlonal 
equipment for botllng water reactor1 
woUld not be JustUled according to tJle 
criterion o( sectton IID of AppendJl( I. 

B. Pressunze4. Water- .Reactor. Cost
Beneftt At&alr,,ea; Souniea of lodine-i.31 
releases In PreBSIU'ized wat.er constdeied 
~re: 

1. Oontalnmen,t 
2. AlUiltary building vent. 
a. Tur~• building Tent. 
ft. Oond- air IIJeowr edur,1!81;, 
II, Blowdown duh t&nk vent. 

Reduct.ton 1D releaaed actMty can 
be · achieved with'. charcoal adaorbers 
(Sources 1, 2, 4>, with clean.~ ,team 
for valves (Source 3), and by ~on 
of a piped blowdown flash tank vent to 
th,: ma1Ii condenser or."feedwater heater 
<Source 5>. As with bolJln& water reac
tors, charcoal adaorben can reduce the 
acttvtty approii:Jmately 90 per cent. Clean 
sealing steam effects an ao" reduction 
in releases. 'lbe blowdown 1lallh tank 
vent aolirce can be elim1nated by rout
~ the release to ~ main conttemer: or 
feedwater heater. 

·wtth ~' to, the p1'1111Ur1r,ed water 
reactor contalnment u a eource of elllu
ent r.eleaae, the estimated cost of char
coal adllorbe~ was. baa!ld upon, a plant 
havtng a low v.i>lume purge ayatem 1n the 
1n1t.ial dealgn atage. Charcoal adllorbers 
cannot l>e installed 1D plants which have 
a high volume pur,e s.vatem for less .than 
,1000/man-rem. Moet preuurized water 
reactors tor which llceDEltl applloatlons 
have been docketed after J8DU8?7 2, Ul71, 
fall into th1a latt.er catel()ry. Tboee which 
haY& a low volume purge ayat.em are lo
eated on lllta wi.ere tbe l'eductton in 
P.OPulatton ezpoaure 111 leas than 100 mannm-. ~ of lodiDe-131, • tllat tbe 
cost of m.nall&Uan of c:barcoGil ~a 
ta irtea• .lih&Ji tlOOO/man-rem. 

Baaed OD the fo.~, there ti bO 
need, on a tolt-benetU buts, to apply Ule 
nQ111rements of Panlfrrapb mD ot Ap
pendiii: I of Part 50 to tboee lisht,;water
cooled nuclear power reactors havtns 

raclwaate aystema and equtpment det.er
lJllned. to fie aoceptable UDder the pro
J)Olled staff dalgn obJect1Yes. Accord
ingly, Paragraph IID of Appendix I has 
been ame1;1ded to specify that persons 
who 'have filed applicattona icr corwtruc
tion permits for ligh~water-cooled power 
reactors which were docketed on or after 
January :.i, 111'11, and prior to June t, 
19'16, need not complY with the cost
berieflt rectllirements of that paragraph 
1f the radwaste systems and equ!pment 
described 1n .the prelimina.ry or final 
lll&fety analysts report and amendments 
thereto satisfy the design ooJectlves pro
posed by the staff 1n the Appendix I rule
making proceeding. 

Because the amendments will result tn 
no appreciable change in the popUlatlon 
exposure from the affected plants than 
woUld resUlt 1f the amendments were not 
promwgated, the Comm1ssion has found 
that notice of proposed rulemaklng and 
public procedure thereon a.re unneces-
118.l'Y, Since the amendments relieve from 
restrictions imposed under re&Uiat1ons 
currently in effect, they ma:v, pursuant to 
5 U.S.C. 553, become effective immedi
ately. 

Pursuant to the At.omtc Energy Act of 
195t, as amended, the Energy Reorgani
zation. Act of 1974 and sections 552 and 
653 of Title 5 of the United States Codes, 
the following amendments to Title 10, 
Chapter 1, Code of Federal Regulations, 
Part 50, are published as a document sub
ject to codiflcatton. 

40 FR 58847 
Published 12/19n5 
Effective 1 /19n6 

PART 20-STANOARDS FOR 
PROTECTION AGAINST RADIATION 

PART 50-I.ICENSING OF PRODUCTION 
AND UTILIZATION FACILITIES 

Chanp of Tennlnology for "As Low Aa 
Practlcabl11" Umlts 

On May 6, 19'15, the Nuclear Regula
tory commission published in the 1"1:D-
11!:RAL REGIBTl:11 Its decision in the rule 
malting proceeding concernin& numerical 
guides for design obJecttves and UmWng 
conditions for operation t.o meet tbe 
cnterton "u lew as practicable" ~or 
·radioactive material in. llght-wa.ter
ccioled nuolea.r power reactor effluents, 
including, amendments of 10 CPR Part 
50 :which becai:ne effective June t, 111'16. 

In Its decision, the Comm1sslon noUIII 
that during the pendency of the rule 
maldn&, the InterQational Comrn1Mlon 
on Radlologr.al Protection, In ICRP 
Pllbltcatlon No. 22 ball .ni.Placed the 
pbralill ~- low· u pradlcalb]e" wfth ~ 
low u ill reaaonabl:, aehle1'able" 1B ltil 
recommendation on c:laae Umltatkm. 'nla 
Comm1salon, In tts dec!alon, ,ndoned th'! 
attemp~ t.o mate t11,1a ·bujo . ~· cit 
radiation probaoUon more undentaind
llble and directed the atatr t.o prepue and 
1aaW! for j:,ubllc. comment a .»ropoJled ~ 
~, WQUld ~ba.titute the currenU, ac.;. 
cepied ~ "u low u·II ~ 
ac!iievable". ·for the ·o1•; ia:rm 
temi1J:lolol)' where· 1t appears In ~ 
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regulations. 
In accordance with the Commission's 

directive the staff· prepared proposed 
amendments of 10 CFR Parts 20 and 150 
which would substitute the term "as low 
as 1s reasonably achievable" for the tel'IU 
"115 low as practicable." 

The notice of proposed rule making 
was published 1n the Fm11m1,L R!:GJSTER 
on August 6, 1975 (40 FR 33029) 1nvft-
1ng publlc comments by October 6, 1975. 

Only one comment was received. The 
commenter expressed the vfew that some 
confusion and problems of practical ap
plication would result from the wol'ds 
"other societal and socioeconomic con
slderattons" 1n the proposed amend
ments of U 20.Hc) and 50.3fa(a). The 
commenter indicated that questions 
would be raised as to whether the 
quoted words are within the regulatory 
and statutory public health and safety 
concepts and whether the words really 
add anything to the regulations. 

It 1s the Commission's view that the 
words "other societal and socioeconomic 
considerations" are consistent with the 
recommendation on dose llmltatlon of 
the International Comm1sa1on on Rad.10-
lorieal Protection 1n ICRP Publication 
No. 22, serve to clarify the term "as low 
as 1s reasonably achievable", and should 
be Included 1n the amendment.a. 

Notice ts hereby gtve;n that the pro
poaed amendments are adopted with
out change and are set forth below. 

Pursuant to the Atomic Energy Act 
of 195', as amended, the Energy Reor-
88]11mtion Act of 19M, as ~ended, and 
sections 552 and 553 of title 5 of the 
United States Code, the amendmentB to 
Title lD, Chapter I, Code of Federal 
Regulations, Parts _20 and liO set forth 
below are publlshed as a document sub
Ject to codification. 

41 FR 6256 
Published 2/12n6 
Effective 3/15n6 

PART 50-LICENSING OF PRODUCTION 
AND UTILIZATION FACILITIES 

Codes and Standards for Nuclear Power 
Plants and Technical Information 

On September 30, 1974, the Atomic 
Energy Commission published in the 
FEDERAL REGISTER (39 FR 35180) pro
posed amendments to its regulations, 10 
CFR Part 50, "Licensing of Production 
and Utilization Facilities," which would 
modify the basis for establishing whii::h 
revisions of referenced codes and stand
ards should be applied to the construc
tion and operation of certain compo
nents of water-cooled nuclear power 
plants. Also the proposed amendments 
would incorporate by reference new !ld
denda to the referenced codes and 
standards, delete obsolete references, 
correct typographical errors and make 
minor changes to Appendix G of Part 
50. Interested persons were invited to 
submit written comments for considera
tion in connection with the proposed 
amendments by October 30, 1974. 

On October 11, 1974 the Energy Re-

organization Act of 1974 1 was enact.P.d 
into law. This Act provided for the abo
lition of the Atomic Energy Commission. 
Section 201 of this Act provided for th~ 
establishment of a Nuclear Regulator:,r 
Commission and a transfer to this new 
Commission of all the licensing and re
lated regulatory functions of the Atom,c 
Energy Commission. In addition, secti<m 
301 of the Act provided that any pro
ceedings pending before the AEC at t.be 
time of its abolition shall, to the extent 
that such proceedings relate to functions 
transferred by the Act, be continued. 

Upon consideration of the comments 
received and other factors involved, the 
Nuclear Regulatory Commission has 
adopted the proposed amendments with 
certain modifications in the form set 
Iorth below. These amendments have 
been changed substantially in §50.55a(g), 
"Inservice Inspection Requirements", 
to provide consistency in design require
ments and to minimize interference with 
the established eauipment procurement 
practices and inservice examination 
practices of the nuclear power industry. 
Some of the more significant changes to 
§ 50.55a(g) from the proposed rule are: 

a. The effective rule requires that an 
operating license for a utilization facil
ity be subject to the conditions specified 
in § 50.55a(g), "Inservice Inspection Re
quirements." 

b. To eliminate the misconception that 
the design of components needs to be 
continually modified and to provide a 
consistency between the design require
ments for inspectability and the design 
requirements for construction, the pro
vision on design requirements for inspec
tability of components has been changed 
to refer to the same code edition which is 
applied to the construction of such com
ponents. 

c. The rule specifies inservice inspec
tion requirements which apply to utiliza
tion facilities whose construction per
mits were issued prior to January 1, 1971. 

d. Provisions in the rule for continued 
updating of requirements for inservice 
inspection to achieve compliance with 
more recent editions of the referenced 
code have been simplified and permit 
examination and testing programs to be 
updated at intervals of 40- and 20-
months, respectively. · 

e. The rule specifies actions to be taken 
by a licensee when a revised inservice 
inspection program for a facility con
flicts with the technical specifications or 
when a requirement of a subsequent edi
tion of the referenced code is deemed im
practical by the licensee and is not in
cluded in the inservice inspection pro
gram. 

f. A provision has been added to the 
rule that the Commission may either (1) 
exempt the licensee from certain require
ments determined to be inequitable and 
for which compliance may result in an 
undue burden without providing a sig
nificant increase in safety or <2) require 
the licensee to follow an augmented pro
gram when the Commission deems that 

1 Pub. L. 93-438 (88 Stat. 1233). 

additional assurance of structural re
liability is necessary. 

The Commission believes these changes 
adopted will facilitate the orderly ap
plication of new inservice inspection re
quirements in Section XI of the ASME 
Code which are incorporated by refer
ence to operating nuclear power plants 
without causing significant modifications 
to the plant or an intolerable impact on 
the inservice inspection program. Also 
the Commission believes these changes 
adopted will provide an equivalent in
crease in the protection of the health 
and safety of the public to that which 
would be provided by the proposed rule. 

The amendments to § 50.55a set forth 
below which the Commission has adopted 
include the following: 

a. References to published codes and 
addenda whose requirements must be 
met were changed to include Addenda 
through the Winter 1973 Addenda. 

b. For a utilization facility for which 
a construction permit is issued on or 
after July 1, 1974 the rule requires that 
the determination of which code revision 
applies to a component be based -on the 
docket date of the application for a con
struction permit rather than the dat1> 
of issuance of the construction permit. 
This change should permit a more ac
curate assessment by the applicant of 
the code edition and addenda that will 
be in effect at the time components are 
ordered and thereby facilitate his pro
curement of long lead time components 
which are ordered well in advance of the 
construction permit date. 

c. The rule modifies inservice inspec
tion requirements applicable to compo
nents of nuclear power plants through
out the service life of the facility. Ex
amination and testing requirements that 
become effective in new editions and 
addenda of Section XI of the ASME Code 
and are incorporated by reference in 
§ 50.55a would become applicable to all 
operating plants to the degree practical. 
The Commission will review such code 
changes with respect to impact on the 
existing operating facilities prior to in
corporating by reference any new edi
tions and addenda of Section XI. 

The amendments to Apoendix G con
form the referenced edition and ad
denda of the ASME Code in that Appen-
1ix to those specified by § 50.55a(b), in-
cluding the periodic amendments and 
also clarify the upper-shelf energy re
quirements for beltline materials. 

Other amendments delete references 
to obsolete documents and correct typo
graphical errors. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy Reorge,ni
zation Act of 1974, and Sections 552 and 
553 of Title 5 of the United States Code, 
the following amendments to Title 10, 
Chapter I, Code of Federal Regulations, 
Part 50 are published as a document 
subject to codification. 
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41 FR 15832 
Published 411sns 
Effective 5/17n6 

CONSTRUCTION PERMIT OR OPERATING 
LICENSE · 

Initial Treatment of Application 
On September 25, 1974, the Atomic 

Energy commission published in the 
FEDERAL REGISTER (39 FR 34423) 
proposed amendments of 10 CFR Parts 
2 50 and 51 which were procedural 
changes pertaining to the initial treat
ment of an application for a construc
tion permit or facility operating li
·cense. Under the proposed procedure a 
tendered application would be initially 
reviewed by the staff for completeness. 
If the application is determined to be 
complete and acceptable for processing 
the applicant would be so informed and 
requested to (a) submit additional copies 
of the application and environmental 
report and (b) make direct distribution 
of additional· copies of the documents to 
Federal, state and local officials. 

In accordance with the Energy Reor
ganization Act. of lil74, Pub. L. 93-.438, 
the Nuclear Regulatory Commission 
which was established January 19, 1975, 
assumed the licensing and related regu
latory functions of the former Atomic 
Energy Commission. 

· After consideration of the comments 
received and other factors involved, the 
Nuclear Regulatory Commission has 
adopted the proposed amendments. The 
text of the rule set forth below is the 
same as the text of the proposed rule 
except for the following: 

(a) Proposed § 2.101 (a) (3) (iii) W!)Uld 
have required the applicant to make di
rect distribution of additional copies of 
the application and environmental re
port to Federal and State officials, and 
other interested persons in accordance 
with written · instructions furnished to 
the applicant by the staff. A sentence has 
been added to § 2.101(a) (3) (iii) that 
"Such written instructions will be fur
nished as soon as practicable after all or 
any part of the application, or environ
mental report, is tendered". 

(b) Paragraph 2.101 (a) (3) (iii) would 
have required that the ·copies of the ap
plication and environmental report sub
mitted to the staff and distributed by the 
applicant be completely assembled docu
ments, identified by docket number. Lan
guage has been added that "S.ubse
quently distributed amendments to· ap
plications, however, may include revised 
pages tci previous submittals and, in such 
cases, the recipients will be responsible 
for inserting the revised pages". 

Cc) A sentence has been added also to 
§ 2,101 (a).(4) that "Distribution of the 
additional copies shall be deemed to be 
complete as of the time the copies are 
deposited· in the mail or with a carrier 
prepaid for delivery to the designated 
addressees". 

(d)· Changes to § 2.101 (a) ·(5) have 
been made to conform with the amend
ments of § 2.101 (a) published on Sep
tember 25, 1974 (39 FR 34394) to allow 
altf)licants to submit the information re-

quired by Part 50 in three parts. 
(e) Paragraph 50.30(c) (1) (i) has been 

changed to specify that 30 copies of the 
safety analysis report and 10 copies of 
the general information shall be retained 
by the applicant for direct distribution, 
or submitted upon request, in accordance 
with instructions by the Director of Nu
clear Reactor Regulation or Director of 
Nuclear Material Safety and Safeguards, 
as appropriate. The proposed rule did not 
indicate the number of copies to be re
tained for this purpose. Additional .copies 
may be required for applications having 
a unique design or with unusual or multi
ple sites. 

(f) Section 51.40 currently requires 
that applicants covered by§ 51.5(a) sub
mit a total of 200 copies of the environ
mental report. This number has been re
duced to a total of 150 copies. Paragraph 
51.40(b) requires that applicants for a 
license to construct and operate a pro
duction or utilization facility (including 
amendments to such applications) shall 
submit 41 copies of the environmental 
report and retain an additional 109 
copies to be submitted upon request or 
distributed in accordance with written 
instructions issued by the Director of 
Nuclear Reactor Regulation or Director 
of Nuclear Material Safety and Safe
guards, as appropriate. The number of 
copies of the environmental report to be 
submitted with a petition for rule mak
ing has been reduced from 80 to 50 copies. 
Conforming amendments have been 
made to §§ 51.20(f) and 51.21. 

One commenter noted the significant 
cost, handling, and storage problems in
volved when dealing with page copy of 
safety analysis reports and environmen
tal reports, and suggested that the Com
mission change its requirements to per
mit most of the required copies of reports 
to be submitted in microform. The staff 
has underway a study to determine the 
feasibility of adopting a computerized 
automatic retrieval system using micro
form, and this suggestion will be con
sidered· in the conduct of that study. 

Noting that § 2.101 Ca} (5) provided 
that docketing can be accomplished if 
one part of the application is complete, 
a commenter questioned whether the 
procedure for direct distribution would 
apply where one part of the application 
would be complete. It is the intent of the 
rule that the provision for direct distri
bution apply to each part of the applica
tion which is complete. 

It was also suggested that copies be 
made available on a purchase basis to 
the interested individuals concerned. 
The copies to be distributed in accord
ance with instructions by the Director cif 
Nuclear Reactor Regulation or Director 
of Nuclear Material Safety and Safe
guards are limited to Federal, State, and 
local officials and the public through the 
Technical Information Center, and it 
would not be appropriate to charge for 
such copies. 

A number of commenters objected to 
the revised procedure as an unwarrant
ed shift of the administrative support 
function from the staff to the applicant. 

The revised procedure would result in 
some savings to the Commission and 

some additional costs to the applicants. 
Aside from these considerations, it is the 
Commission's view that the revised pro
cedure is a step in the right direction of 
removing the .NRC from the business of 
serving as a distribution center for ap
plicants' documents. Further, the re-

. vised procedure is more efficient than 
the present procedure since the majority 
of copies of applications and amend
ments received by the NRC are repack
aged and distributed outside the NRC. 
Direct distribution by the applicant of 
the additional copies of the application 
and environmental report would result 
in recipients outside the NRC receiving 
the documents from 8 to 10 days earlier 
than under the present procedure. 

One commenter expressed the view 
that a tendered application should be 
formally docketed at the time the staff 
determines it is complete and acceptable. 
The Commission considers, however, that 
the application should not be formally 
docketed until the Director of Nuclear 
Reactor Regulation or Director of Nu
clear Material Safety and Safeguards, as 
appropriate, has received the required 
copies of the application and environ
mental report since a full review of these 
documents by the technical staff cannot 
begin until the required number of copies 
are received. 

The amendments set forth below 
amend Parts 2 and 50 with respect to 
the initial treatment of an application 
for a construction permit, or operating 
license, for a production or utilization 
facility, or an application for amendment 
of a construction permit or operating 

·license. If it is determined that the ten
dered application, including any envi
ronmental report required by Part 51 of 
the Commission's regulations, is com
plete and acceptable for processing, the 
applicant will be informed of this deter
mination and requested to (a) submit 
to the Director of Nuclear Reactor Regu
lation or Director of Nuclear Material 
Safety and Safeguards, as appropriate, 
additional copies of the application and 
environmental report and (b) make di
rect distribution of additional copies of 
the documents to Federal, State, and 
local officials in accordance with require
ments of the Commission's regulations 
and written instructions furnished by 
the staff. 

The application and environmental re
port will be formally docketed upon re
ceipt by the Director· of Nuclear Reactor 
Regulation or Director of Nuclear Ma
terial Safety and Safeguards <;>f the -re
quired copies of the application and en
vironmental report. Within ten (10) days 
after docketing the applicant must pro
vide an affidavit that distribution of the 
additional copies to Federal, State and 
local officials has been completed in ac
cordance with regulatory requirements 
and instructions by the Director of Nu
clear Reactor Regulation or Director of 
Nuclear Material Safety and Safeguards. 
Distribution of the additional copies of 
the application and environmental re
port shall be deemed to be complete as of 
the time the copies are deposited .in the 
mail or with a carrier prepaid for deliv
ery to the designated addressees. 
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Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy Reorga11i
zation Act of 1974, and sections 552 and 
553 of Title 5 of the United States Code, 
as amended, the following amendments 
of Title 10, Chapter I, Code of Federal 
Regulations, Parts 2, 50, and 51 are pub
lished as a document subject to codifica
tion. 

41 FR 16445 
. Published 4/19n6 

Effective 4/19n6 

Miscellaneous Changes to Chapter 

See Part 20 Statements of Consideration. 

41 FR 18300 
Published 5/3n6 
Effective 6/2n6 

Preservation of Records 

See Part 20 Statements of Consideration. 

41 FR 23931 
Published 6/14n6 
Effective 6/14n6 

PART SO-LICENSING OF PRODUCTION 
AND UTILIZATION FACILITIES 

Cottes and Standards for Nuclear Power 
Plants 

On February 12, 1976, the Nuclear Reg
ulatory Commission published in the 
FEDERAL REGISTER (41 FR 6256) amend
,ments of the Commission's regulation 10 
CFR Part 50, .which, among other 
changes, modify the inservice inspection 
requirements applicable to components 
and systems of nuclear power reactors 
through the service life of the facility. 

The prefatory language of § 50.55a 
published on February 12, 1976 states 
that "each operating license for a utili

. zation facility shall be subject to the 
conditions in paragraph (g) * • • ." 
The code incorporated by reference in 
paragraph (g) applies solely to boiling 
and pressurized water-cooled nuclear 
power facilities. It appears that use of 
the overly broad term "utilization facil
ity" in the prefatory language can be 
construed to apply the _ASME Code to 
facilities not presently covered by it. It 
was not intended that § 50.55a expand 
the applicability of section XI of the, 
ASME Code to facilities other than those 
power reactors to which this Code 
applies. 

Accordingly, the Commission is issu
ing clarifying amendments to the prefa
tory language of § 50.55a and to § 50.55a 
(g) to clarify this intent. 

Inasmuch as the amendments set forth 
below are of a minor nature, good cause 
exists for omitting notice of proposed 
rule making, and public procedure there
on, as unnecessary, and for making the 
amendments effective June 14, 1976. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reor
ganization Act of 1974, as amended, and 
sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Title 10, Chapter I, Code 
of Federal Regulations, Part 50 are pub
lished as a document subject to 
codification. 

41 FR 31521 
Published 7/29/76 
Effective 7 /29/76 

PART 50-L.ICENSING OF PRODUCTION 
MD UTILIZATION FACILmES 

Number ,of Co~ of Aaiondments to 
Safety Analysls Report 

Sect.ton 50.30(c) .<l) (1) of 10 CPR Part 
50 provides that ~ch application for a 11-
'Cellse ~ coas~t and operate a produc
tion ·or utfllzat.ton facWty <lilcludlng 
amendments to sµch applications> 
should include three slaned ona:1na1s and 
a speclfted number of colllew. With re
~ to COPies of the safety aDaiysU re
J)Ort, f H.!O<o> (1) (I) refluireG that to 
copies be IIUbmttted to the NRC stair and 
30 coplee be retained by the apPllcant for 
distribution 1n accoNiance with the writ
ten ~ ot the Direc~ or Nu
clear React(ft Relulatloil or· Director of 
Nuclear Mat.erlal Batety and~. 
Ill! appropriate. 

Al) ·1J.l1~ subn;iisslon of @ ~es of the 
safety . anab'• ~ kl Mle®ate for 
stair review amce it is practl~ble to break . 
" aet of each sate~y ·anaas1a report Jato 
eectlom 1Kf that more tbail .one .aaa 
~ember may work conc~Qy wf'th a 
lliJ;le BAB. It ~ not teaslbl,, hOllever, 
kl IQOlt_ lnstances to dlvide aJl amend
lQmt to~~ l!O that ft.may be re-
1.1Qed CODCG1'1'enfq by more tban 1me 
~. m•bf>" lD man.v iQiitances, the 
stair mUBt reproduce addlt1on,al copies 
of the amendments. 

Accord1na];y, the Comm1ss1on 111 In
~ the number of ·cop1es of amend
menta k> the sa.Jety anab's1s repon wblch 
must be submitted to the st.aft from to to 
80 copies. This Increase In the number of 
copies to be submitted wlH mat.erlally 
contribute to the expeditious review of 
the amendments to the BAR. 

Because this amendment relat.es solely 
to minor proc.edural matters, notice of 
proposed rule maklna and public pro
cedure thereon an unnecessary and good 
cause emta to make the amendment ef-
fective on July 27, 1976. · 

Pursuant to the Atom1c Energy Act of 
19H, as. amended, the Energy Reorgani
zation Act of 197t, aa amended, and sec
tions 552 and 553 of title 6 of the Unlt.ed 
Statles Code, the following amendment 
to Title 10, Code of Federal Reguiat.tons, 
Part 50 111 published as a document sub
Ject to codlftcat.ton. 

42 FR 20138 
Published 4/1Bn7 
Effective 4/1 Bn7 

Corrective and Minor Amendments to 
Chapter 

~ee Part O Statements of Consideration. 

42 FR 22882 
Published 5/5n7 
Effective 6/6/77 

PART 2---RULES OF ~CTICE 
PART SO-LICENSING OF PRODUCTION 

AND UTILIZATION FACILITIES 
Early Site Reviews end Limited Work · 

Authorizations 
AGENCY: U.S. Nuclear Regulatory 
Commlsslon. 
AC'.l'ION: Final Rule. 
SUMMARY: The rule which follows es
tablishes procedures for the early. review 
of site suitab111ty Issues both separate 
from and 1n conJunctlon with the Initia
tion of proceedings for the issuance of 
permits authorizing the construc,tlon of 
nuclear power and test reactors. These 
procedures would penn!t an applicant 
for a construction permit· to obtain res
olution of Important Bite-related Issues 
which may prove dispostrtlve of an ap
plication to construct a facility at a par
ticular site well In advance of any sub
stantial commitment of resources. By 
permitting early review and providing a 
measure of certainty in this Important · 
area, these procedures are expected to· 
increase the effectiveness of the licens
ing process In resolving legitimate public 
concerns and to enhance the effective
ness of the nuclear facility planning 
process. · · 
EF'F'EvllVE DATE: June 6, 1977. 
FOR FURTHER INFORMATION CON
'J'A~: 

Mr. Martin G. Malsch, Office of the P.:I:~ 
ecuttve Legal Director, U.S. NUclear 
Regulatory Commission, Washington, 
D.C. 20555, phone 301--t92-7203 and 
Mr. Malcolm L. Ernst, omce of Nuclear · 
Re&.etor Regulation, U.S. Nuclear Reg
ulatory Commission, Waahlngton, D.C. 
20555, phone 301--t112-8016. 

SUPPLEMENTARY INFORMATION: 

BACKGROVJQI 

On April 22, 1976, the U.S. Nuclear · 
Regulatory Commission published in the · 
FEDERAL RsoISn:R (U FR 16836-16839) 
for public comment propoaed amend
ments to lta regulations In 10 CPR Parts 
2 and 50 which would provide procedures 
designed to encourage and · fac1lltate 
earJ;y consideration ot atte sultabWty 11i-
11Ues associated with nuclear power reac
tors and other larae ut.lllzation and· pro
duct.ton facilities and would extend the 
ao-called "llmlt.ed work authortzatlon" 
concept to Include production facWtles 
auch u comme=lal Isotopic enrichment 
plants, fuel reprocessing plants and test_. 
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Ing reactors. Interest.ed persons were In
vited to submit written comments tor. 
comlderatlon In connection with the pro
l!med amendment& by JUly 111, 1978 <U 
b 278011, July l, 1978). Upon considera
tion of the cou;iments received an~ other 
factors Involved, the Commission has 
adopted the proposed amendments with 
certain modlftcatJons aa set forth below. 

CRANGU PROK nn: PROPOSED Rvu: 

The effective rules follow the bas1c ap
proach suaested 1n the proposed regula
tions and establish procedurea for the 
early review of issues of 81.te 11Ultal>Wty · 
both separate from a.nd 1n conJunctlon 
with the lnltla.tlon of proceedings for·the 
issue.nee df-pennlts autho~ the con
struction of certain utWza.tion facWtles. 
These procedures are In accord with the 
COmmlss1on's present statutory au
thority. They pennit any person, Includ
ing States and other entitles, to request 
a. review of site _sUltabWty issues, but do 
not provide for issuance of a. partial ~
clsJon by an atomic safety and llcenalng 
board on those issues unless the· request 
for review wu ma.de 1n ·the context of a . 
construction permit proceeding lnltla.ted· 
by a. person proposing to ·construct a 
nuclear facWty. The signtflcant changes 
from the proposed .rule. are: 

;u The facWtles covered by the efl'ec
tive rule include utWza.tion facWties for 
which an environmental impact atat.e
ment must be prepared prior to issue.nee 
of a construction permit and which are 
of the type speclfled 1n 10 CFR I 50.21 <b> 
(2) or (3) or 50.22 (nuclear power reac
tors) or a.re testing facWties. After con
sideration, the Commls8lon decided not 
to ·extend the effective rule on early re
view of site suitabWty issues or extend 
the llmlted work authorization concept to 
production focWties such as nuclear fut.?i 
reprocessing plants or other fadll'1es of 
the type speclfled in § 50.21,!Jecause-thl8 
would be premature and unnecessary. 

<2> The proposed rule baa been modi-· 
fted to provide that an early partial de
clsJon on site sultabWty Sasues may only 
be reopened based on slgniftcant new in
formation. The provlslon in th,i proposed 
rule that such an early decision could 
also be reopened for . "good cause" has 
been deleted as dupllcatwe and unneces
sary. 

$3) To ellmlnate needless argument on 
such matters as the content of a "full" 
site approval and the relation between 
site 11,11d design Issues, the etrecttve rule 
ellminates the references to and attempts 
to dllltingulsh between full and partial 
.site approvals 1n the proposed rule. Re
lated to this, the ftnal sentence 1n 
I 2.804<b> of the proposed rule which 
would have provided that. 1, partial de
claion on all site sultablllty issues shall 
serve as the declalon on general site 
aultablllty lssues required by G 110.lO<e) 
<2> <m has been deleted. Whether an 
early partial declaion would aerve aa the 
decision OD general atte aulta.bWty issues 
would depend ori the nature and scope 
or the declslon and would be · decided 
during the llmlted wol'II: authorization 
review and decision process. 

"> The provislom 1n paragraph 4 of 
Appendh: Q or the Prot>osed rule relating 
to the binding etfect of atatf ldte ep-

provals on later ata.11' revlewa have been· 
revlaed to qiore clearb' reflect-the intent,· 
of the proposed rule that the ata.tf'a tes
timony on alte aulta.blllty l.lllluea before 
an ·AtomJc safety and Licenalng Board 
need not coincide vtth a. previous renew 
under Appendbr: Q ·where there ts lood 
reaaon for the difference in lleht of the 
provlatona that ~e ate.tr review under 
Appendix Q does not in any wa.y llmlt 
the authority of the Atomtc Safety and 
Licensing Boa.rd, Atomic Safety and Li-· 
censlng Appeal Board, or the Comm!s
aion. 

: Ii) In order to provide added 81!11Ul'.: · 
ance that early reviews of lllte sultal>Wty 
tasues will yield useful result.a Pl'OIIOr
*nate to the reaources that must be 
expended in the review, the proposed rule 
has been revised <I 2.805 and paragrapli 
7. of .Appendix Ql to tnclude several ad
ditional grounds on which the Commill~ · 
lllon. upon its own ln!tia.tive or OD 
motion of a party, may decide not to 
lnltlate an early review. Thesir critena 
reflect the present COmmission practice 
regarding tnttiatton of sepnte heannga . 
on site suitabWty lsaues ·<See Potomac 
Electric Power Company <Douglas Point · 
Nuclear Generating Station, Unit. I · 
and 2> ALAB-277, l NRC 6311 at 647 
< 11175 > > . The criteria tnclude aµch publlc 
interest considerations as the degree of· 
Wtellhood that early flndtngs on stte sult
a.bWty lsaues will reta.ln their valldtty in 
later reviews and the possible effect on 
the public interest and triterested parties 
of early. but not necessarily conclusive, 
resolution of site sultabWty Issues. In ad
dition, the criterion in the proposed rule· 
designed to avoid prejudicing later NEPA 
reviews hall been retained; and a new cri
terlon .bU been added tQ accominoda.te 
poasible.obJectlons to the early review at 
alte 1ultabWty l.!aum by cQ!fiilzant state 
or local irovernment agencies in pa.rti.c
.ular cases. Finally, the etrecttve rule pro
vides · that only one review of atte auJt
abntty . lswes could be cQnd11c·ted prior· 
,to the :tun .:NEPA construction ~t 
review. · 

(8) A provision has been·added for• 
Ucitlng the v1ews of NEPA ccmmentlna . 
ageneles on the lnlt!B.tlon of an early · 
review of stte aultal>Wty lllsuea. 

·<7> .Other minor or clarlf:vtn& chanau. 
were made to: . 

.Deflne more exactly the period of Ume 
during whlcli a pa.rtlal declslon on eite 
lllilta.billty matters ill effective;.· . 

Provide· more apeclflc guidance eon- . 
cerntne the time for twng and content 
of ·the respective parts of a comtruction 
permit application; · · . 

Obtain information concemtng alter
.aattve sites, the applicant's a!te &election 
process and the applicant's P1ana-for ul- . 
tlmate development of thulie; 

Cl&rlf:v that no llmlted wom &uthorl~ 
at.Ion or construction penmt C8I:. be lll-
1ued without compleUon of the full 
NEPA review. 

These changes &re deacrlbed more fullY 
below in the detalled eZPiana,tion of &be 
effective rules. · 

EltPLAll&TIOJI OJ' THli Jllrnc'l'lft Rm.an · 
Under the amendment.a to 10 CPR. 

Part 2, applicants for construction per-. 
mtt;a may request early review, he,anng 

and partial decision on apeclftc site ault
ablllty issues as much as ftve years in ad
vance of the submittal of the remalnlng 
PQrtlom of their construction permit ~ 
plJcatlons. The effective regulatiom COill
ta.tn a schedule which apeclftea when the 
several parts of a construction permit 
application are to be flled and the pro
cedures irovemlng acceptance review and 
formal· docketing of these 11ubmttte.1a. 
Absent a tlndtng by the Commission, the 
Atomic . Safety a.nd Licensing Appeal 
Boe.rd, or the Atomic Ba.tety a.nd Llcena
lng Board that there exist.a slgnlftcant 
new information that aublltantially af
fect&! .the conclusions of the partial de
cision on st~ aultabWty lsauee a.nd 
necessitates reopening the hea.rtng rec
ord, the regul&.t1ons provide that a. par
tial decision on site sulta.bllity illsuell 
llhall remain in etfect either for e. period 
of tlve yearn or, where the applicant haa 
made timely submittal of the remainder 
of hls :application, until the conclusion 
of the pending construction permit pro
ceeding. The effective rule provides that 
the Commlsslon may, upon good ca.use 
shown; extend the ftve year period dur
ing which a partial decision shall re
main 1n etfect for an additional reason
able. period of time, not to exceed one 
year. The effective rule also provides that 
any partial decision on a. site sultabfilt.y 
issue or issues shall be incorPOrated 1n 
the .decision regarding issue.nee of a con
struction permit to the extent that it 
serves as a buis for the decision on a 
apeclflc site sultabllity issue or lssues. 

Within the last year or so, a number of 
utWties have found it necessary, for 
various economic and ftD$nc1al reaaom, 
to cancel or postpone plans for the con
struction of nuclear power. plant.s. It la 
the Commission's intent that the pro
cedures for early revlew, hearing and 
partial decision of site sUltabWty Issues 
provided in these regulations for con-
11truction permit applicants shall be 
avallable to all quallfted construction 
permit applicants, lncludinr appllcanta 
who did not request early revtew of site 
auita.bWty . issues at the time of their 
lnltlal · application but who later ·decide, 
following postponement of the target 
date ·,.for · actual construction of the 
facWty, that this procedure would be 
advantageous. All such requests must be 
accompanied by the l.nforma'tion 
prescribed' in the effective rule, and wm 
be subject to the same acceptance re
view. The. requirements 1n the etrectlve 
rule for m1ng the remaining parts of the 
,c:Qnstructlon permit a.ppUcatlon mU11t 
also be followed . 

l.,eruons who do not seek a · permit to 
comtruct a facWty may use the pro
cedures 1n new Appendix Q to 10 CP'R 
Part 50. Under these procedurea, inter
ested · ·persom, includin8 Stat.ea, may 
requtiit a Commieaion ate.tr review of atte 
sulta.bWty issues at any ttme. Thill re
view, whlch does not involve a public 
hearing, culmlnatea in the issuance of .a 
stair site report which identlftea the 
location of the site, states the alte au1t
abWty issues reviewed, explalnll the 
nature and l!COpe of the review and eta.tea 
the conclusiom of the atatf reprdlng 
the Issues reviewed and the reasom for 
those conclusions. The procedure11 in 
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Appendix Q require the Commission 
staff to pubHsh a notsce of avallabWty 
of Its J'eJIOrt in the P'EDll:RAL R.BGJS'l'ft and 
to place copies of the report in the Ccm· 
mlssi<in'11 Public Document Room at 171 '1 
H Street, NW., Washington, D.C:, and ~ 
local public document rooms · located · 
near the site identifled in the report. The· 
Comm!aslon stair ls also required to send 
e. copy of .the report to the Governor or 
other appropriate omcial of the State in 
which the site is located, and to the chief 
executive ·.of the municipality 1n which 
the site 1s located, or 1f the site ls not 
located in a munt.cipallty, to the chief 
executive of the county. 

Although Appendix Q explicitly states 
that Issuance of a stair site report· does 
not constitute a commitment on the part 
of the CommisSion to Issue a permit or a 
license or to permit site work to go for
ward pursuant to a limited work authori
zation (10 CFR I 50.lO<e> > and does not 
affect in any way the authority . of the 
Commission, appeal board, or licensing 
boe.rds · in any proceedings col)ducted 
pursuant to 10 CFR Part 2, Subpart.a F ' 
and o, Appendix Q permits applicants 
for construction permits to reference 
previoualy Issued Staff Site Reports in 
their applications. Consistent with Sub
part F, the s~lr would reexamine the 
conclusions of its early review of site 
1SUitabWty Issues, contained In the Staff 
Site Report, under Appendix Q after 
ftve years. Before that time, the CQ!l· 
clusions· of the Report wouid on1Y . be 
ri,enmtned If there 'were good reason 
for do!D« so.· · 

The, . regulations contain certain re
quirements which the Commlsslon con
siders essential In order to assure that 
the procedures for early review of site 
suitability Issues contribute effectiuly to 
and .are meaningfu11Y integrated into 
the licensing process. These requirements 
provide mechan1sms which should en
able the Commission <1 > to reach a 
viable accommodation between the need 
to malr.e Ucens1nl decisions on the most 
up.to-date information avallable and 
the need to curtail repetitlve constdera- . 
·tlon of previously decided Issues, <2> to· 
avoid prejudicing the concl\lSloDS of any 
later review of NEPA <National Environ· 
mental Policy Act of 1969> Issues regard
ing alternative siting, <3> to assure that 
early review of site auitablllty issues wW · 
yield resuits proportionate to the · 
resources that muat be expended uvthe 
review, and wm not undermine the 
ability of interested cttlzens lfOUPII and 
other person41 to partlciJ>ate effectively 
in the atte review process, and <4> to 
consider the views of copir.ant state and 
local apncies with regulatory authority 
·over the propoaed site and plant. 

These requtrementa, which are appli
cable 1o all requests for early review of 
lite auitabllity lssuea, whether submitted 
by appllcantll for construction permits 
or others prescribe the Ir.ind of informa
tion which must be supplied 1n order for 
the commission to consider a reque!!t for· 

, Subpart P pro"fides for early m•Jew of alte · 
11ultablllty !MUM In connection with con
struction pennlt appllcr.tlone. 

early review of site suitabWty Issues, and 
specify criteria on which the Commission 
may base ltll, refusal to perform such a 
review. . . · . . 

. Por example, applicanto for construc
tion permits who seek early review of 
site suitab111ty . issues are required by 
t 2.lOl<a.-1> m to submit proposed ftnd
inRS, together with a supporting state
ment, on. the issues of site suitabillty 
submitted for. review, and to provide In
formation on a range of postuiated fa
.cWty design and operation para.met.era 
sufficient to enable the Commission t.o 
perform the requested review. Appli
cants for construction permits are also 
required.by 1§2.lOl(a.-l>Ul and 2.603 
(bl <1> to submit descriptions of their 
site aelectlori process which explain the 
extent to whioh that process involves the · 
consideration of .alternative sites and 
the relationship between that process 
and the application for early review of 
site suitabllity issues. Applicants are 
also requil'.ed to provide a brief descriP
ti.on of their long-range plans· for ul
tim&te development of the site. Section 
2.605 of the regu)a.tio~ provides that 
the Commission, on its own intiative or 
on motion of any party to the proceed
ing, may decline to initiate an early 
hes.ring or render an early pa.rt1al decl
alon on any Issue or Issues of site suit
ablllty in connection with a construction 
permit application in cases where no 
partial decision on .the relative merits 

. under Pa.rt fil of the proposed site and 
alternative sites ts requested, upon de,. 
termination that there is a reasonable , 
llltellhood that further review VfOUld 
identify one or more preferable alterna
tive sites and .the partial decision on one 
or more site suitabWty Issues would.lead. 
to an irreversible and. irretrievable 
commitment of resources prior to the 
11ubmittal of the remainder of the re
quired information that would prejudice 
the later review end decision on such 
alternative sites. By requlrtng appllcants· 
to furnish information concerning their 
site selection process as part of their 
request for early review and by pro\1d
mg for the ftndlngs described above, the 
Commission expects t.o avoid slgn1ficant 
premature commitments of resources to 
sites , which may prove unacceptable 
when compared with alternative sites .. 

Section 2 .605 of the reguls.tions also , 
provides that the Commission may de-. 
cllne to initiate an early review or ren~ 
der pn early partial decision in ce,ses 
where an early partial d~lsion .on any 
issue or Issues of site suitablllty would 
not be in the public interest considering 
<a> the degree of llkellhood that any . 
early ftndings on those issues would re
tain their validity 1n later reviews, (b) 
the obJections, if any, of c~t state· 
or local go9emment agencies to the con
duct of ar. early review on those issues, 
and <c> the possible etrect on the J>ilblic 
interest and the parties of having an 
early, if not necessarily conclusive, res
olution of those Issues. In this regard, 
the views of appropriate Federal, State, 
and local agencies wouid be considered 
in. connection with the initiation of any 
early site review. Finally only one review 
of site sultabWty Issues <either undE\l' 
Subpart F of 10 CFR ~ 2 or Appendix 

Q to 10 CFR Part 50) could be con
ducted with regard to a particular site 
prior . to the full NEPA construction 
permit review. · · · 

The , commission staff will follow 
criteria s!mllo.r to those in § 2.605 in 
deciding whether to prepare and issue a 
Staft' Site Report in response to a re
quest submitted pursuant to Appendix 
Q. 

Many of the comments favoring adop
tion of the rule considered Its capacity 
to yield final disJ)()61tlve decisions crucial 
to its success. Several comment.ors sug~ · 
gested that approved sites be "grand- · 
fathered" to insuiate them from n:ew 
regulatory requirements imposed during 
the period the approval Is e1fect1ve. The 
commission recognizes the importance 
of finality, in its decisions and· has en
deavored to assure this in substantial 
measure by providing that partial deci
sions on site suita.bllltY issues will re
main effective for five years or until the 
conclusion of the construction permit 
proceeding, by specifying criteria for re
opening site suitabll!ty decisions, and by 
providing that partial decisions anci 
Staff Site Reports be as detailed and 
explicit as possible. The stature of a 
partial decision on site suitability issues 
is emphasized in the effective rule by 
providing that'" the partial decision shall 
be incorporated in the decision regard
ing Issuance of a construction penni~ 
to the extent that the partial decision 
serves as the basis for deciding a specific 
site suitability Issue or Issues. · 

Moreover, at the same time, the Com
mission· also recognizes the need to as-
1.ure that up-to-date information oi: , 
significance in both the health and 
safety and th~ environmental a.re:i.s is 
appropriately factored into the Commis- · 
slon·s lkensing decisions .. Consequently, 
the effective rule does not automa.tica.Ily · 
1mmW1ize previously reviewed sites from 
new regulatory requirements. Wbether 
later adopted reguis.tory requirements 
will be imposed on e. previously reviewed 
site 11.<.> •• constitute significant new in:
formaLlon that substantially a.ft'ects the 
prior roncluslons> w111 be decided based 
on the content of the new requirements. 

Several commentors suggested the 
adoption of more stringent standards 
for reopening decisions, such as, for 
example, the showing of a need to pro
vide substantial additional protection 
for the public health and safety or the 
common ·defense and security, the find-. 
Ing required 1h 10 CFR § 50.109 to Justify 
backtitting requirements. The Commis
sion believes that the standard enun
ciated in the proposl1d rule and largely 
retained In the effective ,rule will prove· 
effective both in bringing signiflcant new 
information, to the attention of the 
Commission and in preserving, to the· 
fullest extent J)06Slble, the advantages, 
from the standpoint of certainty, which· 
are expected to result from early·revtew, 
hearing and partial decision on site suit~ 
ability Issues. 

The effective rule ellmina.tes refer
ences to and attempts to d1st.1ngUish be
tween full and partial site approvals to 
ellmlnat.e needless argument regarding 
the content of s. "fuil" stte approval and 
the relation between .site ·and des1gn 
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!iaues, Any ell'ective partial declaton on 
cme or more ette sultablllty t.ssues could 
11tlll serve 811 the ftru:l1ntr of general lite 
sultabWty called far by 10 CPR 6G.10 
«e> <2> <U> dependlnc on the nature and 
~ of ~e decllllon. While the· effec
tive rule would allow completion of a.l.l 
or part of the Natlona.l Envtronmental 
Policy Act of 1969 (NEPA) environ
mental Impact sta.tanent !Lt an earlier 
point In time than would be the case lt 
no ea.riy ette review were conducted, in 
no case could a limited work authonza... 
Uon or construction permit be ,ranted 
Without a full NEPA environmental Im
pact statement. The rule does not permit 
any "pps" in the environmental Impact 
statement. 
. n Is antlclpa.ted that envtroliment&l 

concerns will pJay an Important role in 
the consideration and resolution- of slt.e 
cult.ability Issues. Applicants for con
struction permits who request early re
view of environmental site sultabWty 
Issues will be expected t.o fumilh infor
mation concerntns the Issues addreesed, 
a.nd the Commission stair will condu_ct 
Its own assessment a.nd review following 
procedures that are consistent with the 
review procedures prescribed in NEPA 
for environmental Impact stat.ements. 
The effective reiRulation permits a simi
lar procedure t.o be followed in connec
tion with an Appendix Q review. Since 
the scope of the NEPA review will de
pend in any given instance on the nature 
and scope of the site sult.abWty Issues 
submitted for review, the effective rule 
does not delineate general requirements 
for envlronmental review. The CommJs
l!ion expects that the detaUs of tills re
view will be handled on· a case-by-case 
basts. With respect t.o Its responsibWtles 
w\der the National Historic Pre.5erva
tton Act of 1966, as amended <16 
U.S.C.A. 470 et seq.) and the Archaeo
logical and Historic Preservation Act of 
1974 <Pub. L. 93-291, 16 U.S.C.A. 469-
469c) • thll Commission expects that any 
concerns relating t.o the _preservation of 
historical, a.rchaeolog!cal, archlt.ectural 
or cultural resources which may arise 
during early review of site sulta.blllty 
·IEsues will be handled In a 's1mllar 
manner. 

one of the comments suggested that 
the rule explicitly provide for Joint heo.r-
1.ngs and Increased coordlna.tlon With the 
states. The Commission believes that 
duplicative environmental assessments 
should .be avoided t.o the extent p~
tlca.ble a.nd that the coordination of fed
eral and state facWty siting a.nd en
,1rorunenta1 rc,1ews should bb en
couraged. 

At the same time, the Commission 1B 
· or the opinion that, &t least In the Im
mediate future, this objective can best 
be achieved on a cue-by-case b8111B. Ac
cordingly, no speclflc.provtsions respect
ing Joint bearings hav.e been Included In 
the effective rule. 

The proposed rule would . have 
amended 10 CFR 50.lOCe> t.o extend the 
Commiss1on's authority t.o Issue llmlted 
work authorlmtions to applicants seek
Ing permits to construct production fa.
cWties such ns commercial 1.sotoplc en
richment plants and reprocessing plants, 

and testlna reactors. After .further con
sideration of this matt.er, thlll provlllon 
has been eliminated in the e!l'ectlve z:ule 
u premature a.nd unnecessary. 

In order to provide Bddltlonal luld.: 
ance ~ persona_ who 11eelr:: eariy review 
of site IUHDb111ty taues in accordance 
1rith the provisions of the effective rule, 
the Commt.ssion sta!l' II . simultaneouaiy 
lasulng a report entitled "E11.r1Y Site Re
views for Nuclear Power Pacllitles" 
(Nt7REG-0180) which describes pro
cedures ·to be followed by construction 
permit applicants and others and delln- . 
eates the nature and ecope of some of 
the more s1gntftcant areaa of :techn1cal 
review. Coples of NtJRECJ-0180 are avail
able for Inspection by the publlc at the 
NRC's Public Document Room at 1717 
B Street, NW., Washl.ngt.on, D.C., and 
at the NRC's Local Public Document 
Rooms. Coples of NURECJ....0180 1Jl11.Y alao 
be purchased from The National Tech
nical Information Service, Sprlngfleld, 
Vtrginie., 22161. 

Pursuant to the Momlc Energy .t.ct 
of 1954, as amended, the Energy Re
organization Act of 1974, 811 amended. 
and Sections 552 and 653 of Title 6 of 
the United st.ates Code, the followtn, 
amendments to Tltie 10, Chapt.er I, Code 
of Federal Regulations, Parts 2 and 50 
are publlshed 11.S a document subject to 
codiflcartlon. 

·42 FR 43385 
Published 8/29n7 
Effective 8/29/77 

·Revocation or Modification of Certain Report
ing Requirements 

See Part 140 Statements of Consideration. 

43 FR 6915 
Published 2/17 /78 
Effective 5/3/78 

Export and Import of Nuclear Facil/ties and 
Materials 

See Part 110 Statements of Considerations. 

43 FR 11962 
Published 3/23n8 
Effective 6/6/78 

Licensee Safeguards Contingency Plans 

See Part 73 Statements pf Consideratio~. 

43 FR 18538 
Published 5/1/78 
Effective 511/7.8 

PART 50-LICENSING OF 
PRODUCTION AND UTILIIA TION 

FACILITIES 

Minor and Clarifying Amendment, 

AGENCY: Nuclear Regulatory Com, 
mission. 

ACTION: Final rule. 

SUMMARY: The Commission's "Ll• 
censing of Production and UtWzatlon 
Jl'acWtlea" 11 hereby amended. The 
amendments make changes relating to 
the service of copies of an updated ap. 
plication for a license to construct a 
production or utWzatlon facWty so 88 
to reflect the current practice reprd
lng. the NRC officers who are to . re
ceive copies of such updated. applica
tions. The amendments also provide 
cl&rlfymg language u t.o when the ap,, 
plication should by updated, and sut,.: 
atltute clarlfytnu ~e regarding 
the service of copies of any subsequent 
amendments to the application_; 

EFFECTIVE DATE: May 1, 1978. 

FOR FURTHER INFORMATION 
CONTACI': . 

Royal J. VoeeeU. Office of the Ex
ecutive Legal Director, U.S. Nuclear 
Re,ul&tory Commission, Wuhlns
ton. D.C. 20655, telephone 301-492-
'1437. 

SUPPLEMENTARY INFORMATION: 
10 CPR 60.30Cc>C2) presently provides 
that an applicant for a license to" con

. struct a production· or utWzatlon . fa-
cWty who has updated Its application 
shall, upon notlflcatlon of the appoint
ment of an atomic safety and licensing 
board to conduct the public hearing 
required by 'the Atomic EneJ'IY Act for 
the issue.nee of a construction permJt, 
serve cople.s of such updated applica
tion on each atomic safety and licens
ing board member and alternate, the 
Chairman of the Atomic Safety and· 
Licensb1g Board Panel, the Office of 
the Secretary, and the Director of Nu: 
clear Reactor Regulation or the direc
tor of Nuclear Material Safety and 
Safeguards. The current NRC practice 
is to not require serving copies on the 
Office of the Secretary, the Chairman 
of the Atomic Safety and IJcenslng 
Board Panel, the Director of Nuclear. 
Reactor Regulation or the Director of 
Nuclear Material Safety and Safe- . 
guards. Applicants are, however, re
quested to serve a copy on the. Atomic . 
Safety and IJcenslng Appeal Panel. In 
order to reflect the current practice, 
the present amendments delete · the 
language designating t)le NRC officers 
who are to be served copies of the up. 
dated application, and provide instead 
that copies shall be served 88 directed· 
by the atomic safety and licensing · 
board appointed to conduct t:tie public 
hearing on the application. In addl~ . · 
Uon, the amendments provide that the 
applicant shall serve a copy on the 
Atomic Safety and IJcenslng Appeal 
Panel, and that at the time the appli
cation is offered Into evidence at the 
public hearing on the application, the . 
applicant shall provide sufficient up-· 
dated copies so that one may be served · 
by the Office of the Secretary upon . 
the Atomic Safety and IJcenslng 
Appeal Panel. The amendments also 
provide clarifyjng language 88 to when 
the application is to be updated by 
providing that the applicant shall 
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update its application when notified to 
do so by the atomic safety and licens
ing board appointed to conduct the 
public hearing on the application. The 
amendments also substitute cla.rifytng 
language regarding the service of 
copies of any subsequent amendments 
to the application. 

Because these amendments relate 
solely to minor matters, it hlMI been 
found that good cause exists for omit, 
ting notice of proposed rule making, 
and public procedure thereon, as un
necessary, and for making the amend
ments effective upon publication in 
the FEDERAL REGISTER <May 1, 1978>. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reor
ia,nlzatlon Act of 1974, as amended, 
and section 552 and 553 of Title 5 of 
the United States Code, the following 
amendments to Title 10, Chapter I, 
Code of Federal Regulations, Part· 50 
are published as a document subject to 
codification. 

43 FR 34764 
Published 8/7 /78 
Effective 9/6/78 

PART 50-DOMESTIC LICENSING OF 
PRODUCTION AND UTILIZATION 
FACILITIES 

Maintaining Integrity of Structures, 
Systems, and Components Impor
tant to S.afety During Construction 
at Multiunit Sites · 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 
SUMMARY: The Nuclear Regulatory 
Commission is amending its regula
tions to require that, for multiunit 
sites, applicants for construction per
mits and operating · licenses take 
proper precautions to assure the integ
rity of structures, systems, and compo
nents important to the safety of the 
operating unit or units during all con
struction activities. The amendinents 
are being made in response to a peti
tion for rulemaking filed by the Busi
ness and Professional People for the 
Public Interest. A notice of proposed 
rulemaking inviting public comments 
was publisl'led in the FEDERAL REGISTER 
on July 14, 1977. The ·effect of the 
amendments will be to formalize and 
clarify specific requirements as they 
apply to multiunit sites and to codify 
existing licensing practice. The rule 
would apply to applications received 6 
months after the effective date of the 
rule. · 
EFFECTIVE DATE: September 6, ~978. 

FOR FuRTHER INFORMATION 
CONTACT: 

Mr. Morton R. Fleishman, Office of 
Standards Development, U.S. Nucle
ar Regulatory Commission, Wash
ington, D.C. 20555, telephone 301-
443-5921. 

SUPPLEMENTARY INFORMATION: 
By mailgram dated March 24,· 1975, 
the Business and Professional People 
for the Public Interest CBPll, David 
Dinsmore Corney, director of environ
mental research, requested that the 
Nuclear Regulatory Commission 
(NRC) amend its regulation, 10 CFR 
part 50, to require licensees to shut 
down operating units of nuclear power 
units at multiunit facilities during pe
riods when work. on a unit under con
struction could compromise the integ
rity of the engineered safety features 
of an operating unit or units. As a 
basis for the petition, the petitioners 
referred to the fire which occurred on 
March 22, 1975, in the electrical ca
bling at TVA's Browns Ferry Nuclear 
Station. . 

A notice of the filing of a petition 
for rulemaking was published in the 
FEDERAL REGISTER on May 9, 1975 (40 
FR 20371). Three sets of comments 
were received regarding the petition. 
All recommended denial of the peti
tion on the general basis that the ex
isting regulations provided the ·com
mission with measures to deal with 
such situations as the petitioners had 
stated. 

The Commission reviewed the appli
cable portions of the regulations as 
well as the manner in which the· NRC 
staff conducts its licensing reviews and 
concluded that, while the present reg
ulations and staff procedures during· 
licensing reviews do provide a basis for 
effective action to be taken relative to 
safety at multiunit sites, the impor
tance of the safety issues raised war
ranted amending the regulations to 
add specific requirements in this area. 
As a result, on July 14, 1977, the Com
mission published in the FEDERAL REG
ISTER (42 FR 36268) a notice of pro
posed rulemaking inviting written sug
gestions or comments on the proposed 
rule by August 29, 1977. The purpose 
of the proposed amendments was to 
formalize and clarify the specific re
quirements as they apply to multiunit 
sites and to explicitly state where and 
how the information developed should 
be presented. 

Four persons submitted comments 
regarding the proposed amendments., 
Copies of the comments received may 
be examined in the Commission's 
Public Document Room at 1717 H 
Street NW., Washington, D.C. Gener
ally, comments either were similar to 
the comments received after publica
tion of the notice of the petition for 
rulemaking or were similar to ques
tions that were raised internally 
among the Commission's staff during 
the preparation of the proposed rule. 
For example, one of the commenters 
wanted to apply the rule to general 
maintenance and repair activities as 
well as construction activities. This 
was considered during the proposed 
rule phase and it was concluded that 
the existing regulations clearly cov
ered such other activities. Another 
commenter suggested that it would be 

more appropriate to . provide guidance 
on the subject in a regulatory· guide. 
This question was also previously con
sidered and it was decided that, since 
the regulations did not specifically ad
dress multiunit sites, they should be 
appropriately amended. . 

Another commenter questioned the 
practica~ity of requiring applicants. for 
construction permits to identify poten
tial hazards and recommended that 
the rule be restated to elicit how the 
construction activities will be ··con
trolled to assure the integrity of· the 
operating reactor. Since the · applicant 
for the construction permit for the 
new unit may not necessarily be the 
same as the licensee of the operating 
plant, the applicant might have no 
control over the operating plant,. For 
this reason, the Commission thinks. it 
would be more desirable to divide the 
responsibilities under the rule between 
the applicant for the new unit and the 
licensee for the existing unit. Further 
detailed guidance relative to specific 
safety items will be provided by appro
priately revising Regulatory Guide 
1.70, "Standard Format and Content 
of Safety Analysis Reports for Nuclear 
Power Plants." 

Another commenter felt that .the 
present regulations were adequate and 
need not be amended. This option was 
also previously considered but the 
NRC believed that although the exist
ing regulations do provide a basis for 
action, they do not explicitly cover . 
construction at inultiunit sites and 
thus should be clarified. , , 

As previously indicated, no signifi
cant new adverse comments or signifi
cant questions have been·r-eceived as a 
result of the notice of proposed rule
making. Accordingly, after considera
tion of the comments that were re
ceived and other factors, the Commis
sion has adopted the proposed amend
ments to part 50 without change as set 
forth below. 

Pursuant to the Atomic Eriergy Act 
of 1954, as amended, the Energy Reor
ganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of 
the United States Code, the following 
amendments to 10 CFR part 50 are 
published as a document subject. to 
codification. · 

43 FR·49775 
Published 10/25ns 
Effective 10/25nB 

PART 50-DOMESTJC LICENSING OF 
PRODUCTION AND UTILIZATION 
FACILITIES 

Revocation of Certain Reporting· 
Requirement& . 

AGENCY: U.S. Nuclear Regulatory 
Commission. 

ACTION: Pinal rule. 
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!SUMMARY: The Nuclear Regulatory 
Commission (NRC> is amending its 
regulation "Domestic Licensing of Pro
duction and Utilization ·Facilities" to 
revoke two reporting requirements on 
antitrust information and to revoke a 
requirement for retention of 25 copies 
of the antitrust report during the anti
trust review. These requirements are 
no longer needed. 
EFFECTIVE DATE: October 25, 1978. 
FOR FURTHER INFORMATION 
CONTACT: 

Gerald L. Hutton, Division of Rules 
and Records, Office of Administra
tion, U.S. Nuc!Par Regulatory Com
mission, Washington, D.C. 20555, 
telephone 301-492-7086. 

SUPPLEMENTARY INFORMATION: 
Paragraph (c) of § 50.33a requires that 
any person who applies for a construc
tion permit for a nuclear power reac
tor prior to July 28, 1975, shall submit 
the document titled "Information Re
quested by the Attorney General for 
Antitrust Review" as soon as possible. 
This paragraph (cl is being revoked on 
the basis that all antitrust reports re
quired by paragraph Cc) have been 
submitted. 

Section 50.55b requires antitrust re
ports as a condition of certain con
struction permits and operating li
censes. Section 50.55b is being revoked 
on the basis that all antitrust reports 
that may be required as a condition of 
the construction permits or operating_ 
licenses specified in § 50.55b have been 
submitted. 

The last· sentence of the Introduc
tion of appendix L of 10 CFR Part 50 
requires the applicant to retain not 
Jess than 25 additional copies· of' the 
document titled "Information Re
quested by the Attorney General for 
Antitrust Review," to be available as 
needed during the antitru3t revle.w. 
Experi,.·nce to date indicates that the 
25 additional copies are not needed fo 
th(;! event of an antitrust hearing. Ac
cordingly, this requirement is being rE' 
voked as 1mnecessar:· 

Because· these amendment~ ''"'"'·" 
solely to minor matters, good cause 
exists for omitting notice of proposed 
rulemaking, and public · procedure 
thereon, as unnecessary. Since the 
amendments are of a relieving nature 
and do not impose obligations on per
sons other than the Nuclear Regula
tory Commission, the Commission has 
found that good cause exists for 
making the amendments effective im
mediately without the customary 30· 
day notice. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reor
ganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of 
the United Stat.es Code, the following 
amendments to Title 10, Chapter I, 
Code of Federal Regulations, Part 50 
are published as a document subject to 
codification. 

43 FR 50162 
Published 10/27/78 
e.ffective 11/27 /78 

PART SO-DOMESTIC LICENSING OF 
PRODUCTION AND UTILIZATION 
FACILITIES 

Standards for Co111bv1ffble Gas 
Control Sy1te1111 

AGENCY: U.S. Nuclear Regulatory 
Commission. 

ACTION: Final rule 

SUMMARY: The Nuclear Regulatory 
Commission ls amending Its regula
tions to clarify the Commission's posi
tion on Its general design criterion re
garding the Containment Design Basis 
and to provide a new section specify
Ing the standards for combustible gas 
control systems. 

EFFECTIVE DATE: November 27, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

James A. Norberg, Office of S.tand
ards Development, U.S. Nuclear Reg
ulatory Commission, Washington, 
:b.C. 20555, telephone 301-443-5921. 

SUPPLEMENTARY INFORMATION: 
On October :u, 1976, the Nuclear Reg
ulatory Comm1sslon <NRC>, published 
the notice of proposed rulemaklng in 
the FEDERAL REGISTER (41 FR 46167). 
Interested persons were invited to 
comment on the proposed rule by De
cember 23, 1976. The notice concerned 
proposed amendments to 10 CFR Part 
50, "Domestic Licensing of Production 
and Utilization Facilities," to require 
the applicant or licensee to show that 
during the time period immediately 
following a postulated loss-of-coolant 
accident <LOCA> but prior to effective 
operation of the combustible gas· con
trol system, either: Cl) An uncon
trolled hydrogen-oxygen recombina
tion would not take place in the con
tainment; or (2) the plant could with
stand the consequences of uncon
trolled hydrogen-oxygen recombina
tion without Joss of safety function. If 
neither of these conditions can be 
shown, the containment shall be pro
vided with an inerted atmosphere in 
order to provide protection against hy: 
drogen burning and explosions during 
this time period. Standards for com
bustible gas cont.rel systems also were 
included in the -proposed amendments. 

It. should be noted that under either 
the proposed rule or the final rule (1 > 
inertlng of containment will not llk;ely 
be required for plants with small con
tainment volume <Mark I and II Boil
Ing Water Reactors) if the licensee or 
applicant can show that the calculated 
metal-water reaction will be well 
within the acceptance criteria for 
emergency core cooling systems and 
(2) inerting of containment will not 
llkely be needed for plants with large 
containment volume <Pressurized 
Water Reactors and Mark III Boiling 
Water Reactors> as long as ECCS ac
ceptance criteria are met. The NRC 
staff has estimated that for all except 

two of the plants currently operating 
or under cor,structlon lnertlng con
tainment would not be needed under 
this rule. 

Fifteen interested persons submitted 
comments regarding · the proposed 
amendments. The letters genera.l!y in
duded numerous specific comments, 
but the most frequent comments could 
be roµghly divided into three catego
ric:;: · 

1. This inerting rule poses risks to 
plant personnel safety, reduces the 
number of unscheduled visual lnspe()-' 
tions, and increases plant operating 
cost. 

2. The rule Is too conservative in de
fining the amount of metal-water reac
tion. 

3. The containment air dilution 
system requirement of the rule should 
be clarified and the manner In which 
the NRC will implement the rule 
should be clarified. 

Copies of the comments may be ex
amined in the Commission's Public 
Document Room at 1717 H Street 
NW., Washington, D.C. 20555. A sum
mary of the NRC's response to these 
comments is presented below. 

1. The risks to plant personnel and· 
reduced inspection capabillty accociat-'. 
ed with inert.Ing the containment were 
carefully considered and discussed in 
the notice of proposed rulemaking. 
The NRC concluded that the risk to 
plant personnel of an inerted plant 
would be small provided that special 
procedures and personnel safety pre· 
cautions are taken. The NRC also con
cluded that, on the inspection issue, 
inerting does not necessarily cause a 
reduction in the number of unsched· 
uled visual inspections. Even assumlng 
that a reduC'tion in the number of un
scheduled visual inspections does 
occur. such reduction does not ad
versely affect the protection of public 
health and safety since an adequate 
program of scheduled inspections can 
be maintained to insure safe operation 
of the plant. The NRC position on ad
ditional cost assoC'iat.ed with requiring 
inerting is that the cost associated 
with inerting and de-lnerting activities 
would be insignificant. 

2. The NRC agrees that the pro
posed rule contains conservatisms, but 
disagrees that the rule Is too conserva
tive in defining the amount of metal
water reaction that must be assumed. 
It should be noted that in the pro
posed rule the amount of metal-water 
reaction assumed to occur after a 
LOCA ·is 5 thnes thP. amount ·caieulat
ed in accordance with § 50.46 or Is the 
amount that would result from clad
ding surfaces surrounding the fuel to a 
depth of 0.00023 inch <0.0058 mm), 
whichever amount Is · greater. There
fore, the amount of metal-water reac
tion assumed In the proposed rule Is 
less conservative for certain plants 
when compared with the 5. percent 
previously assumed t,y NRC. The de
tailed technical discussion for making 
this revision. was presented In the . 
notice of proposed rulemaking ( 41 FR 
46167). In short. the factor of 5 or 
0.00023-inch (0.0058 mm> depth 
number Is based on an engineering 
judgment that this method provides a 
sufficient margin for the purpose of 
containment desi~n. It Is assumed for 
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conservatism that the emergency core 
cooling does. not fail completely but 

· that its performanc-e Is degraded to 
such an e.x:tent that a small fraction of 
the core becomes overheated. This 
could be caused by conservatively- as
suming the existence of a hot-spot 
effect of assumed coolant flow s.tarva
t.lon resulting from < 1 > delivery of less
than-planned cooling to a localized 
area and (2) local flow blockage that 
might be &.&Sociated with excessive fuel 
deformation,· partial core support fail
ure, etc. While such conditions are n·ot 
assumed to lead to core meltdown, 
they are assumed to result in addition
al ·h}·drogen production above that cal
culated by Appendix K, "ECCS Eva
luational Models." 

Currently NRC conducts· several 
Loss-of-.Coolant Accident/Emergency 
Core Cooling System CLOCA/ECCS) 
experimental verification and code de
velopment programs that have the po
tential for establishing the amount of 
conservatism in metal-water reaction. 
Pending further progress on the. pres
ent LOCA/ECCS programs, the NRC 
has concluded at this time that no fur
ther consideration need be given to 
this matter. · 

3. Comments · regarding clarification 
of the rule have been Incorporated In 
the final rule but have not significant
ly changed the position expressed by 
the NRC In the proposed rule. 

One commenter opposed adoption of 
the rule. This commenter believed 
that the change was. unnecessary, be
cause General Design Criteria 41, 42, 

· 43, and 50 of Appendix A to 10 CFR 
Part 50 impose the requirements for 
combustible gas control, and revised 
Regulatory Guide 1.7,' "Control of· 
Combustible Gas Concentrations in 
Containment Following a Loss-of-Cool
ant Accident," will provide adequate 
criteria and guidelines for combustible 
gas . control systems. However, the 
NRC believes that the change Is neces
sary because <l > General Design Crlte
'rion 41 !States that containment atmo
sphere cleanup systems must be pro
vided as necessary, but It Is not specif
ic in defining the types of cleanup sys
tems (e.g., a combustible gas control 
system), '(2) the method and basis for 
the calculation of hydrogen after a 
LOCA should be established, <3> ihe 
degraded ECCS ot,eratlon Is subject to 
many different Interpretations if not 
specifically defined, (4) publishing a 
final rule would resolve a complex 
technical ·1ssue that was raised on ln
ertlng by the Atomic Safety· arid U
censlng Appeal Board during the Ver
mont Yankee ll~nslng proceedi!)J, 
and (5) the rule has set forth limits ·or 
domain within which potential hydro
gen explosion Is possible as a result of 
degradation, but not total failure, of 

'Coples of the Revision 2 to Re111latory 
Gulde l.'1 may be obtained by written re
quest to the U.S. Nuclear Reaulatory Com
mission, W!IShindOn, D.C. 20555, Attention: 
Director, Division of Technical Information 
and Document Control. 

emergency core cooling functioning. 
The rule would thus provide guidance 
to future designers, who could design 
their plants to avoid the range of hy
drogen concentrations that could have 
·potential for explosion. 

Assumptions acceptable to the NRC 
staff for evaluating and designing a 
combustible gas control system are 
presented In Revision 2 of Regulatory 
Gulde 1.7. Regulatory Guide 1.7 (origi
nally Sajety Gulde 7> was published In 
March 1971. Revision 1 to this guide 
wa.,; published In September 1976. 
After consideration of the comments 
received on the guide, Revlsloh .2 to 
this guide Is now being published. 

Revision 2 to Regulatory Guide 1. 7 
Is essentially the same as in Revision 1 
with minor clarifying changes. Some 
concerns were raised In the · guide 
about the meaning of partial burning 
of hydrogen In the containment. For 
hydrogen concentrations In the range 
of 4 to 6 volume percent, partial burn
Ing of the hydrogen above 4 volume 
percent may occur. However, in this 
range of 4 to 6 volume percent, the 
rate of flame propagation Is less than 
the rate of rise of the flammable mix
ture. Therefor:e, the flame can propa
gate upward, but not horizontally or 
downward. In this case, only a fraction 
ot hydrogen will burn In the contain
merit, and complete combustion will 
not occur until the hydrogen concen
tration Is Increased above 6 volume 
percent. 

Interested persons were Invited to 
submit written comments by Decem
ber 20, 1976, for consideration In con
nection with the proposed amend
ments. After consideration of the com
ments received and other factors In
volved, the Commission has adopted 
the amendments as set forth below. 

Pursuant· to the Atomic Energy Act 
of 1954, as amended, the Energy Reor
ganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of 
the· United States Code, the following 
amendments to title 10, chapter I. 
Code of Federal Regulations, part 50, 
are published as a document subject ta 
codification. · 

44 FR 47918 
Published 8/16n9 
Effective 9/17 n9 

10CFRPart9S0-70 

1.1cene1n1 ot·flroch'ictton and lltfflzi!tlon 
F'*cllllfh; FaellfflN· Mid ~·tor . 
Resident~ 

ACIINCY: U.S. Nuclear Regulatory 
CommiBBlon. 

ACTION: Final,~. , .. 

IUIIIIAIIY: The Nuclear Replatory · 
Commi .. jon w an)&~ I~. regulati~ns 
to require power ~ilctor Ucensee11 and 
conatruction permit ho\dera and selected 
fuel facility licenaee1 to provide (1) on 
11ite, rent-free, exclusive use of office . 
apace ud (2)'1mirieillsf•~ TM:lllty 
acceH to Commf111ion lbapectioli 

personnel. The rule is needed in order to 
facilitate implementation of a revised 
inspection program which waa initiated 
in mid-1978. Aa a p~ ef the revised 
program, the CouuniSBion is placing 
resi_dent inspectors on site at aelepted 
nuclear power reactor cons.truction 
sites, at selected power reactor sites In 
test and routine operations and at 
selected fuel facilities to observe and 
review. licensee construction, 
operations, radiological safety, 

118.feglilltdli ad el9\1~--till 
protection activities. 
EFFECTIVE DATE: September 17, 1979. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Edward L. Jordan, A.smtant 
Director for Technical Programs, Office 
of lnspectio1fanil Enforcement; U.S. 
Nuclear Regulatory Comni.iselon. 
Washington, D.C. 20555. Phone No. 301-:-
492-8180. 
SUPPLEMENTARY INFORMAT1t>N: On May 
9, 1978, the Nuclear Regulatory 
Commission published In the Federal 
Regllter (43 FR 1-)l4Jlrappsed 
amendment to it11-regulatton11, 10 CFR 50 
Licensing of Production and Utilization 
Facilities and Part 70 Special Nuclear 
Material, which would·implement 
authority of.Section 1B1(QM>f t!Je Atomic 
Energy Act of 1954, as amended, and of 
the Energy Reorganization Act s,f t97t, 
as amended, In order to facilitate the on 
site residBIIUmpectioa>PQrtion of.it11 
revised Inspection P.rogram. 

hitere~ted persons ~ire, Tnvlted \ii . 
submit written commetHA"l'or 
consideration in corintiction wifli the 
proposed BpW,\~~~ J~ 23, 1~i 
The comments which were received 
addressed three principal concems: 
licenseea .ahould not be forced to 
provide ;»en\!bee ~;t)u,,proP9,iljld 
al'!_ll'l8, rJq~~ent .wu axce111jv!ll.and -< 
arbitrlll')':;~ ln:'~,or .&CGNI . 
proviilioi,.s ~i~._;,,.,, ~,. 
regular P,~ amp ~" 

IaQUd,,1Ba8. the Commission Initiated 
a revised impection program which 
includes the UH.of on lite r,eideiat 
Inspectors. Pursuant to Sedion 161(0) of 
the Atomic Energy Act of.1954, as 
amended, the CommiBBion iptends to 
place NR~ril~er!f~ii't! ·cifl !lfte at 
selected nucleu t,ower reac:fiir .. 
c:onstructlob-altllthd'at 1electe4 )J<*l!r 
reactor eltee nnitt 11ild fn f'OUtlne 
operation. BY~tuaUg.tJie-~op• 
expects to place .fulUime re11ill~nt 
ln11pectora at all opera~power 
reactore, atpowei'itl~ctcis in'later 
stages of construction and at selected 
fuel cycle facilities where riuclear 
reactor fuel ls fabricated or proce!l11ed. 
The resldeat ID1pector~ observe and 
review Uceillee .. ~ratmna, COllMraction. 
aafety;llafeauanls llllil f4ivtronmental 
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protection activities to determine 
. whether they are adequate, condu~ted 
properly.and at the required frequency. 
Other regionally or headquarters based 
NRC persorµiel will continue to provide 
techriical support and manasment 
review as required for the inspection 
prosram. 

In order to facilitate ·the performance 
of the resident inspection pro~am. it i_s _· 
necessary that office ,pace- be'l)Wlvltled · 
to se.~c~ ~ssion pet,ao..nilel. 'l'he 
~tion u.adop~cJ reqµu-es that the 
li~ee.provide oil..1j,te. reiit-free •. 
e1tcliwve office space upop 1h~ ~q-~e1,t 
oftJieJ)ire~, Qffi~e Qfm,peC!IDJl ll!ld 
Enforcement. This ·requirement 1a not 
Jllliqu.e µi th,\ othw- fed~a1 ~epp.i'Jments 
~d.apndes have ,contil\uo~~. . . 
~pe~ion P':9&r!lms ~a~ re.quu.-e ~o&e 
1.ubjet:t to their resu.Iat1ons to ~1ilh .. 
approp~ate. facilities to.the inspectprll. 

· Sufficient space is req,l&ired .in order to 
acci>mmocjate a. ~)-tiqlt! b,.,t,ecto~. a 
part-time ilecreta_i;y and transient NRC 
persom1el: '.fl.le s~Q~d ,paoe i• 259 
1quare feet but the rule does nol 11pe~fy 
an exact area. The space provided is 
expected to be comm~o11urate.~t:b 
space normally provid'e'd tq li90osi!e 
employees. For _sites with more than _one 
power reactor unit or fuel facllity it m_ay 
be nec;essary to assign ~ore.than one . 
r,,s!de11t burpector. -If a.ddltio~~l tel!ident 
inspectors are··antsnl!'ct to 1111te, . 
additi.onal space will be requelitea. 

Iii order to assure that the resident 
inspector oi'resionally ba~ed in_apectors 
are afforded the oppdrtunity to conduct 
unfettered reviews of work Iii prosreaa it 
·1, necessary and the resulation'requi.rea, 
that properly identified inap~c!ors be 
provided fDll1lediate·a.cc~si ~o the 
facility [the same anesuJarlicensee 
employees). The inspectors afforded 
such access will be provided by the 
licensee .tha t site-specific radiolosical 
safe.ty a11d security information 
neceBBary for their safety, security, and 
radiolosical protection ap.d will conform 
to all facility u!ety·Qd seciu'tty · 
requttemerita. . . 

A briefing on sltl!.-lit)eciflc' r~&ological 
protection practices·, security and 
emergency response actions is 
appropriate and sufficient for· : 
unescorted access to .other than vital 
areas, radiation areu'aiid areas 
contaminafiid·wttfl· ~~oac.ttve·material, 
for .those NRC pel"llonnel wlio. · . 
infrequently visit a site. As a result of 
the comments on the proposed rule the 
Commission reex.lUD!ned the lesal basis . 
for the requfremimtffliat licensees 
provide office space and determined 
that the requirement is neither an 
arbitrary use of the Commi111lon's 
'n!!flila.tefJ pc;,Ater'ftor an'iDn.dbnable 
bllrllelfon·tH u~. 

·Al a n,uft bf flit txmcems ~sed 

in the comments over exceSBive space 
reqiµrementa, the Commisaion h~s 
chansed the proposed are~ requ1r~me.nt 
to pidance, with' the condition that the 
space provided sh~~ b~ commensurate 
with other-q_fflce fac1llt1es at the site. · 
Acceptability of the space la in the 
authority of the Director, Office of 
Inspection and Enforcement. 

As a reiult of comments· on die 
proposed rule, 1he. p,;oviaion fot'.lloce111 
by inspectors _tikely-«i cenduct 
inspectioll'I a! a ipallifkt facility bas 
been reworded' to emphasize that 
unfettered acces11 forinapectora \'dlo ere 
likely to inspect a. 1pecific facility, will 
be eq11ivalent.Co;tJiat· for a resular plant 
employee. Inspectors likely to inspect 
are those who are expected to conduct 
several inspections at the specific . 
facility durins a siven year. 

Pursuant to the Atomic Energy Act.of 
1954, as amended, the Eltel'8lV 
Reol'l!anization Act ofUIS'4, as amended, 
and Sections 55Z. ah1Ui53 Df. Title 5,of the 
United States Code, lhe followins 
amendmerita to Title 10, Chapter 1, Code 
of Federal Repletions, Parts 50 and,70 . 
are published as a document .ubiect_ to 
codification. 

44 FR 55328 
Published 9/26/79 
Effective 10/26/79 

10 CFR Part 50 

Domestic Licensing of Production and 
Utlllzatlon Facllltles; Fracture 
Toughness Requirements for Nuclear 
Power Reactors 

AGENCY: U.S. Nuclear Regulatory 
Commission .. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations specifying fracture 
toughness and material surveillance 
program requirements for nuclear 
reactors to permit greater flexibility in 
meeting certain of these requirements 
and to simplify others by substituting 
references to National Standards that 
have already been incorporated by 
reference into the NRC's Regulations. 
EFFECTIVE DATE;: Qctober.26, 1979·. 
FOR FURTHER INFORMATION CONTACT: 
Dr. P. N. Randall, Office of Standards 
Development, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
301-443-5997. 
SUPPLEMENTARY INFORMATION: On 
March 28, 1979, the Nuclear Regulatory 
Commission published in the Federal 
Register (44 FR 18513) proIJosed 

amendments to its regulations, 10 CFR 
Part 50, "Licensing of Production and 
Utilization Facilities," which would .. 
amend Appendix G, "Fracture . · ... 
Toughness Requirements," with rega,rd 
to'material toughness requirements for 
bolts, and would amend Appendix H, 
"Reactor Vessel Material Surveillance 
Program Requirements," with regard to 
the location and method of attachment 
of surveillance capsule holders in the 
reactor vessel. Interested persons were 
invited to submit written comments by 
May 14, 1979. There were four adverse 
comments. All of them oppos_ed 
adoption of the proposed rule on the 
grounds that the accident at Three Mile 
Island Unit 2 on March 28, 1979 had 
demonstrated that there should be no 
relaxation of regulatory requirements. 
None of the comments addressed the 
specific technical issues covered by the 
proposed rule. In response to these. 
comments, the Commission has no · 
rea·son to believe that the investigatio_n 
of that accident will raise any question 
about these technical issues. 
Furthermore, the Commission believes 
that the proposed amendments will not 
reduce present safety margins. 
Therefore; after consideration of the 
comments, the Commission has adopted 
the amendments to Appendices G and 
H, 10 CFR Part 50,. described below. The 
language of the amendments is 
unchanged from that of the proposed 
rule. 

In Appendix G to 10 CFR Part 50, 
paragraph IV.A.4 contains requirements 
for the material toughness of bolts that 
are very similar to present ASME Code 
requirements. Paragraph IV.A.4 is 
deleted, and .paragraph IV.A.3 is revi_sed 
to add language requiring compliance . 
with the pertinent ASME Code · 
requirements for bolts. As an additional 
revision of paragraph IV.A.3, the -
requirements for piping, pumps and 
valves are clarified by referencing a . 
different paragraph in the ASME Code 

· than is presently referenced. This newly .. 
referenced paragraph contains the 
specific fracture toughness requirements 
of those ·components. 

·· In Appendix H to 10 CFR Part 50, 
paragraph ILC.2 is revised in two 
respects. The prohibition against 
attachment of surveillance capsules to, 
the vessel-wall is deleted because, for 
some Vessel designs, the advantages of 
attachment fo the wall (fewer problems 
in achieving the desired lead factor and 
the structural integrity of the capsule 
holder) outweigh the disadvantage of 
concern for vessel integrity. Language is 
added to require that, if capsule holders 
are attached to the vessel wall, the 
attachments must meet ASME Code 
requirements for construction and 
inspection of permanent structural 
attachments to reactor vessels. 
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The fixed limits on lead factor (the 
ratio of neutron flux at the capsule to 
the maximum flux at the vessel i'nner 
wall) of greater than 1 but less than 3 
are deleted. Enforcement of the present 
re·quirement would require modification 
of certain designs that have 
satisfactorily met all surveillance and 
structural requirements in service. 
Safe'ty concerns are satisfied by 
retention of the general requirement on 
lead factor. 

Copi_es of the abstract of comments 
and staff resp9nse, and copies of the 
value/impact analysis supporting the 
rule, are available for public inspection 
at the Commission's Public Document 
Room at 1717 H Street, NW., 
Washington, D.C. Single copies.may be 
obtained ori request from the Office of 
Standards Development, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20550, Attention: P. N. Randall. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553, title 5 of the 
United States Code, the following 
amendments to 10 CFR Part 50 are 
published as a document subject to 
codification .. 

44 FR 57911 
Published 10/9n9 
Effective ll/ln9 

10 CFR Part 50 

Domestic Ucenslng of Production and 
Utilization Facilities; Codes and 
Standards for Nuclear Powerplants 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulation, 
"Codes and Standards," to incorpm;ate 
by reference a new edition and addenda 
of a national code that provides rules for 
the construction of nuclear powerplant 
components. This amendment provides 
for the use of updated methods in 
nuclear powerplant construction. 
EFFECTIVE DATE: November 1, 1979. 

·· FOR FURTHER INl"ORMATION CONTACT: 
Mr. A. Taboada, Office of Standards 
Development. U.S:Nuclear Regulatory 
Commission, Washington, D:C. 20555, 
(301-44'3-5999). 
SUPPLEMENTARY INFORMATION: On 
December· 18, 1978, the Nuclear 
Regulatory Commission published in the 
Federal Register (43 FR 58825) a 
proposed ~endment to its regulations, 
10 CFR Part 50, "Domestic Llcensing of 
Production and Utilization Facilities," to 

incorporate by reference new addenda 
to the American Society of Mechanical 
Engineers (ASME) Boiler and Pressure 
Vessel Code. The proposed amendment 
to 10 CFR 50.55a would incorporate by 
reference the Winter 1977 addenda and 
the Summer 1978 addenda to Section m 
of the ASME.Boiler and Pressure Vessel 
Code and also contains minor and 
editorial changes. 

The 1977 Edition' of Section XI, "Rules 
for Inservice Inspection of Nuclear 
Power Plant Components," of the ASME 
Code and Section XI addenda since the 
Summer 1975 Addenda have been 
evaluated by the staff and are being 
referenced with modificatioqs in a 
separate amendment to the regulations. 

The proposed amendments also 
included minor and editorial charu1es to 
10 CFR 50.55a to make references to 
Section III in the regulations consistent 
with changes to Section III in the Winter 
1977 Addenda. These changes in Section 
III of the ASME Code relate to the 
method for determining the edition and 
addenda applicable to components of 
the reactor coolant pressure boundary. 
The code presently provides that 
components meet the requirements of 
editions or addenda in effect on the date 
of purchase order of the components. 
Since the issuance of the Winter 1977 
addenda, the code rules for selecting the 
applicable edition and addenda are 
more flexible. Under these rules, the 
licensee may establish the date of the . 
code edition and addenda 10 be applied 
to a component. These dates may be the 
same for all components of a nuclear . 
powerplant to accommodate 
standardization, but in no case may the 
dates be earlier than three ye,ars prior to 
the docket date for the application for 
the nuclear powerplant construction 
permit. These rules also permit more 
current code editions and addenda to be 
used. The proposed amendment would 
modify § 50.55a to be consistent with 
these changes in the code but would 
retain some restrictions in the 
regulations on the use of editions and 
addenda issued prior to the Winter 1972 
Addenda. 

Intere.sted p~rsons were invited to 
submit written comments for 
consideration in connection with the 
proposed amendment by January 17, 
1979. Four letters were received in 
response to the notice of proposed 
rulemaking. In general the letters 
supported the proposed amendment and 
did not contain substantive negative 
comments. However, several 
suggestions for changes to the proposed 
amendment were made. Three of the 
letters suggested that the second 
sentence of proposed paragraph (b)(l) is 
ambiguous and should be clarified or 
deleted. This sentence states that "the 

edition and addenda selected for 
Section III for a given ·component als.o 
establishes a requirement that the 
identical edition or addenda be . 
applicable to all other sections of the . · 
ASME Code used for the construc.tion 'of 
the components". 

The Commission agrees that the 
sentence in question is ambiguous and 
does not adequately describe, as 
intended. the code position on 
applicability of other sections of the 
code referenced in Section III. As , 
written, the proposed rule could be 
interpreted to prohibit the use of newer 
editions and addenda of rP.ferenced 
sections and to require unnecessary 
additional welding qualification tests: 
Interpretations not intended. The intent 
of this sentence was simply to describe . 
the code position on the subjec~ Since 
the ASME Code bas recently published 
an amplification of their p_ositio'n in 
Volume 3 of their publication. 
"Interpretations" (111-1-7~) dated 
1979, the sentence in question.is not 
needed and has been deleted in the 
notice of rulemaking. 

In the fourth letter received, the 
suggestion was made that footnote 5, 
which describes the code provisions for 
implementation of Section III. be 
amended to allow for retroactive 
implementation of paragraph NCA-1140 · 
of Section m of the ASME Code which 
governs code edition and addenda 
applicability. These provisions permit 
new components of nuclear power . . 

· plants to be constructed to an edition or .. 
addenda, to be determined by the owner 
of the plant. retroactive to the .Winter 
.1971 Addenda.. Footnote 5 was not 
revised because the Commission 
considers the ASME Code provisiona 
and footnote 5 which cover this point to 
be adequate and appropriate, Using 
these rules, the principle of 
standardization may be applied to'ne'w . 
construction but limited to editi~ns and 
addenda since Winter 197V. 

Pursuant to the Atomic Energy Act of· 
1954, as amended, the Energy . . . 
Reorganization Act-of 1974, as amended 
and Sections 55Z and 55S of Title 5 of the 
United States Code, the following 
amendments .to Title 10 Chapter 1, Code 
of Federal Regulations, Part 50, IJJ'e 
publishedaa a -document aubjecUo 
codification. 

44 FR 57912 
Published 10/9/79 
Effective 11/1/79 

10 CFR Part 50 

Domestic Licensing of Production and 
Utilization FaclOUes; Codes and 
Standards for Nuclear Powerplanta 
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AGENCY: us. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUHUARY: The Nuclear Regulatory 
Coi;nmission is amendin,g its regulation. 
"Codes and Standards," to incorporate 
by reference a new edition and addenda 
of a national code that provides rules b 
the inservice inspection of nuclear 
power plant components. Thie 
amendment _provides for the use of 
11pdated methods in nuclear power plant 
inspection. 
EFFECTIVE DATE: November 1. 1919. 

FOR FURTHER INFORMATION CONTAC'r. 
Mr. A. Taboada, Office of Standard11 
Development, U.S. Nuclear Regulatory 
Commission, Washington. D.C. 20555, 
(301-443-5997). 
SUPPLEMENTARY INFORMATION: On 
January 18. 1979, the Nuclear ~egulatory 
Commission published in the Federal 
Register (44 FR 3719) a proposed 
amendment to Its regulations, 10 CFR 
Part 50, "Domestic Llcensing of 
Production and Utilization Facilities," to 
incorporate by reference new addenda 
to a referenced section of the American 
Society of Mechanical Engineers 
(ASME) Boiler and Pressure Vessel 
Code. The amendment to 10 CFR 50.SSa 
would incorporate by reference the 1977 
Edition and addenda through the 
Summer 1978 Addenda to Set:tion XI, 
"lnservice Inspection of Nucle~i: Power 
Plant Components," of the ASME Code 
with modifications. 

The 1977 Edition of-Section XI and 
addenda issued from Winter 1975 
Addenda through the Winter 1977 
Addenda, which had not been 
incorporated by reference in § 50.55a, 
contain several major changes to the. 
code which, if incorporated into the 
NRC's regulations, would significantly 
reduce the examination requirements of 
inservice inspection progi:ams presently 
required by the Commission for the 
reactor coolant pressure boundary and 
f9r systems required for safe shutdown 
of the reactor. It was the determination 
of the Commission that this edition and 
Qiese addenda would be acceptable for 
incorporation by reference into the 
regulations only with appropriate 
modifications to retain those 
requirements considered necessary for 
an acceptable inservice inspection 
program. 

In this regard, the Summer 1978 
Addenda provide such modifications to 
Section XI of the ASME Code. 
Examination requirements removed 
from the code by the Winter 1975 
Addenda through the Winter 1977 
Addenda, but still required by the 
regulations, have either been restored or 
been superseded by provisions 
considered to be improvements. 

In light of the changes m the Summer 
1978 Addenda, the Commission la 
amending § 50.55a to incorporate by 
reference the 1977 Edition of Section XI 
of the ASt.m Code and Addenda 
through the Summer 1978 Addenda. 
Certain limitations and modifications to 
Section XI of the Code are included in 
the amendment to address the 
applicability of specific ediµons and 
addenda and to provide for flexibility 
and consistency in the Implementation 
of the Code. The limitations and 
modifications Include the following: 

1. The applicability of certain code 
addenda to Section XI of the ASME 
Code Is qualified to assure that 
appropriate inservice examination 
requirements are included in inservice 
Inspection programs for nuclear 
facilities. These requirements were 
removed from Section XI of the Code in 
the Winter 1975 Addenda and have 
either been restored or have been 
superseded by acceptable altematlve11 
in the Summer 1978 Addenda. The 
amendment, In effect, requires the 
application of the Summer 1978 
Addenda to those inservice inspection 
programs that apply editions and 
addenda of Section XI from the Winter 
1975 Addenda through the Winter 1977 
Addenda. 

2. The amendment provides . 
Alternatives to the Code requirements 
for determining the extent and 
frequency of inservice inspection of pipe 
welds. Operating facilities and facilities 
in the construction stages with fnservice 
inspection programs (facilities with 
applications for construction permits 
docketed prior to July 1, 1978) may apply 
the Summer 1975 Addenda in lieu of 
later Addenda for determining the 
examination program for Code Class 1 
and Code Claes 2 pipe welds. Only code 
addenda incorporated by reference in 
§ 50.55a may be used by facility 
licensees for inspection programs, and 
the Summer 1975 Addenda are the last 
addenda so incorporated prior to this 
amendment. By applying this option, 
operating facilities with ongoing 
inservice inspection programs would 
have continuity in the extent apd 
frequency of examinations for pipe 
welds. The amendment also provides for 
the use of the Summer 1975 Addenda for 
establishing the pipe welds to be 
examined in the Residual Heat Removal 
System, the Emergency Core Cooling 
System, and the Containment Heat 
Removal System pending the 
development of new code provisions 
with sampling plans for these systems. 

3. Provisions added to article IWB-
2000 of Section XI of the ASME Code by 
the Winter 1975 Addenda contained, for 
the first time, requirements for inservice 

inspection of steam generator tubing. 
However, it has been the practice of the 
Commission to include detailed 
provisions for the inservice inspection of 
steam generator tubing in the technical 
specifications for a specific reactor. The 
potential for conflicting requirements 
would exist if these code requirements 
were incorporated by reference into the 
regulations without appropriate 
modifications. Since the provisions in 
the technical specifications approved by 
the Commisslon·are, in general, more 
complete and more current, the 
amendment requires that where 
differences between the code 
requirements in article !WB-2000 and 
the technical specifications for a 
particular reactor exist, the inservice 
Inspection program for steam generator 
tubing shall be governed by the 
requirements in the technical 
specifications. 

In addition to incorporation by 
reference the new ASME Code edition 
and addenda with modifications, the 
Commission has made several minor 
and clarifying amendments to I 50.55a. 
These Include e change in the time 
interval for revisir\g programs for 
lnservice examination of components 
and for testing pumps and valves to 
make this interval consistent with the 
lnservice Inspection interval in Section 
XI of the ASME Code. The interval for 
revising inservice Inspection programs 
for operating plants is extended from 40 
and 20 months to 120 months. Such a 
change makes the regulation more 
practical to implement and saves time 
and effort for both the NRC and the 
licensee without an increased risk to the 
public health and safety. Extending the 
period for revising the program is not 
considered a significant relaxation of 
safety requirements since Section XI is a 
relatively mature code and new code 
changes generally deal with practical 
considerations of implementation or the 
application of new developments. New 
code changes do not normally modify 
the safety aspects of the code. Fw-ther, 
as stated in § 50.55a, the Commission 
may impose new code requirements at 
any time if safety considerations so 
dictate. 

Interested persons were invited to 
submit to the Commission written 
comments on the proposed amendments 
for Its consideration. Four letters with 
comments were received in response. In 
general, the letters supported the 
proposed amendment. No substantive 
negative comments were made. 
However, the letters did Include 
requests for clarification of specific. 
provisions of the proposed amendments. 
The proposed provisions in question 
have been clarified in the amendmenL 
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Copies of the comments along with 
the comment anaylsis supporting this 
amendment are available for public 
inspection et the Commission's Public 
Document Room, 1717 H Street. NW .. 
Washington, D.C. SinglJ copies of the 
comments and comment analysis may 
be obtained upon request from A. 
Taboada, Office of Standards · 
Development. U.S. Nuclear Regulatory 
Commission. Washington, D.C. 20555. 

Pursuant to the Atomic Ene~f 
1954, as amended, the Energy · 
Reorganization Act of 1974, es amended, 
and sections 552 and 553 of title 5 of th,e 
United States Code, the following · 
amendments to Title 10, Chapter 1, Part 
50 of the Code of Federal Regulations 
are published es a document subject to 
codification. 

44 FR 60715 
Published 10/22/79 
Effective 10/22/79 

Licensing of Production and Utilization 
Facilities; Antitrust Review Procedures 

See Part 2 Statements of Consideration. 

45 FR 13434 
Published 2/29/80 
Effective 2/29/80 

Immediate Reporting of Significant 
Events at Operating Nuclear Power 
Reactors 

See Part 20. Statements of Consideration. 

45FR14199 
Published 3/5/80 
Effective 3/5/80 

Minor and Clarifying Amendments 

See Part 1 Statements of Consideration 

45 FR 18905 
Published 3/24/80 
Effective 3/24/80 

Deletion of reference to Panama Canal 
Zone; Minor Amendments 

See Part 4 Statements of Consideration 

45 FR 30614 
Published 5/9/80 
Effective 7 /22/80 

10 CFR Part 50 

Periodic Updating of Final Safety 
Analysis Reports 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to require each person licensed to 
operate a nuclear power re.actor to 
submit periodically to the Commission 
revised pages for its Final Safety 
Analysis Report (FSAR). These revised 
pages will indicate changes which have 
been made to reflect informati'Jn and 
analyses submitted to the Commission 
or prepared as a result of Commission 
requirement. The amendment is being 
made to provide an updated reference 
document to be used in recurring safety 
analyses performed by the licensee, the 
Commission, and other interested 
parties. 
EFFECTIVE DATE: July 22, 1980. 

Note.-The Nuclear Regulatory 
Commission has submitted this rule to the 
Comptroller General for such review as may 
be appropriate under the Federal Reports 
Act, as amended, 44 U.S.C. 3512. The date on 
which the reporting requirement of this rule 
becomes effective, unless advised to the 
contrary, accordingly, reflects inclusion of the 
45-day period which that statute allows for 
such review (44 U.S.C. 3512(c)(2)). 

FOR FURTHER INFORMATION CONTACT: 
Mr. Morton R. Fleishman, Office of 
Standards Development, U.S. Nucle~r 
Regulatory Commission, Washington, 
D.C. 20555, telephone 301-443-5921. 

SUPPLEMENTARY INFORMATION: On 
November 8, 1976, the Nuclear 
Regulatory Commission published in the 
Federal Register (41 FR 49123) a notice 
of proposed rule making inviting written 
suggestions or comments on the 
proposed rule by December 23, 1976. A 
notice of correction and extension of 
comment period was published in the 
Federal Register on December 27, 1976 
(41 FR 56204) in which the comment 
period was extended to January 26, 1977. 
The notices concerned proposed 
amendments to 10 CFR Part 50, 
"Licensing of Production and Utilization 
Facilities," to require each applicant for, 
or holder of, a power reactor operating 
license which would be or was issued 
after January 1, 1963 to submit 
periodically to the Commission revised 
pages for its Final Safety Analysis 
Report (FSARJ. These revised pages 
would indicate changes made in the 
facility <'~ the pr_ocedures for its 

operation and any analyses affected by 
these changes. Thirty-one persons 
submitted comments regarding the 
proposed amendments. The commenters 
could be roughly divided into three 
groups with seventeen supporting the 
rule with comments, eleven opposed to 
the rule, and three neutral. Copies of the 
comments received may be examined in 
the Commission's Public Document 
Room at 1717 H Street, NW., 
Washington, D.C. 

The substantive areas of comment can 
be categorized generally as follows: 
1. Clarification of Rule 
2. Applicability of Rule 
3. Content of FSAR 
4. Scope of Rule 
5. Timing of Submittals 
6. Relation of Rule to Other Rules and 

Reports 
7. Legal Status of Updated FSAR 
8. Cost/Benefit of Rule 

In response to the comments received, 
the Commission is modifying the rule to 
(a) extend its applicability to all power 
reactors licensed to operate, (b) exclude 
applicants for operating licenses, (c) 
clarify the wording of the rule, (d) 
reduce its impact on power reactor 
licensees by relaxing some of the time 
requirements, and (e) require the initial 
revision to be a complete FSAR. 

When the proposed rule was 
published for public comment, its 
applicability was limited to those plants 
licensed after January 1, 1963 in order to 
exempt five (5) older facilities. The 
Commission believed that it would not 
be feasible for these licensees to 
implement the rule because there is no 
integrated document comparable to an 
FSAR for their facilities. Since 
publication of the proposed rule, the 
Commission has initiated a program in 
which the NRC staff is making a 
systematic safety evaluation of eleven 
(11) nuclear power facilities licensed for 
operation before 1972. The purpose of 
this systematic evaluation program 
(SEP] is to determine and document the 
degree to which the eleven (11) facilities 
meet current licensing requirements for 
new plants. Of the five (5) plants 
licensed prior to January 1, 1963 that are 
still licensed to operate, three (3) are 
included in the SEP. The remaining two 
(2) plants, 1 which presently are shut 
down, will be subject to the provisions 
of the rule as long as their licenses 
authorize operation. 

The licensees participating in the SEP 
probably will be requested to supply a 
considerable amount of information 
during the program. Requiring them, in 
addition, to update their FSARs could -
prove to be excessively burdensome and 
could result in duplication of reports. 

1 The two facilities are Indian Point Unit No. t 
and Humboldt Bay Unit No. 3. 
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The information generated during the 
program and the manner in which it is 
collated will result in a completed FSAR 
at the conclusion of the program. For 
these reasons licensees of facilities 
being subjected by the NRC to a 
systematic evaluation program will not 
be required to comply with the 
provisions of this rule until they are 
notified by letter by the NRC's Director 
of the Office of Nuclear Reactor 
Regulation that, for their particular 
facility, the program has been 
completed. Because of the 
considerations just mentioned, that part 
of the proposed rule which limited the 
applicability to facilities licensed after 
January 1, 1963 has been deleted and the 
rule will apply to all power reactors 
licensed to operate. 

The FSAR required to be updated by 
the rule is the original FSAR submitted 
as part of the application for the 
operating license. It would not include 
the subsequent supplements and 
amendments to the FSAR or the license 
that may have been submitted either in 
response to NRC questions or on the 
applicant's or licensee's own initiative 
following the original submittal. These 
various supplements and amendments 
must be appropriately incorporated into 
the original FSAR to create a single, 
complete and integral document. The 
initial revision to be filed should contain 
those pages from the originally 
submitted FSAR that are still applicable 
plus new replacement pages that 
appropriately incorporate the effects of 
supplements, amendments and other 
changes that have been made. This will 
result in a single, complete document 
being filed, that can then serve as the 
baseline for future changes. 

Commenters have asked about the 
proper format to be used when making 
the FSAR submittal. Since the format of 
the FSAR is not covered by regulation, 
the rule does not specify a particular 
format. The NRC staff has provided 
guidance for the preparation of FSARs 
in Regulatory Guide 1.70, Revision 2, 
"Standard Format and Content of Safety 
Analysis R,eports for Nuclear Power 
Plants." Howev·er, many FSARs were 
developed prior to any specific guidance 
on format. The format to be used for the 
FSAR revisions is the option of the 
licensee, but the Commission expects 
that the format will probably be the 
same as the format of the original FSAR. 
No analyses other than those already 
prepared or submitted pursuant to NRC 
requirements (either originally with the 
application, or as part of the operating 
license review process, or as required by 
§ 50.59 or other NRC requirement, or to 
support license amendments) are 
required to be performed by the licensee 
because of this rule. However, analyses 
existing in the FSAR which are known 

to be inaccurate or in error as a result of 
new analyses performed by the licensee 
pursuant to NRC requirements, would 
have to be revised. Specialized studies 
provided in the FSAR, such as on 
volcanic hazards or quality assurance, 
should include the latest information 
that has been developed in response to 
NRC requirements. New analyses (i.e., 
analyses not previously included in 
FSAR) which were required during 
consideration of unreviewed safety 
questions, 2 technical specification 
changes, or other licensing questions, 
may be incorporated as appendices or 
otherwise appropriately inserted within 
the FSAR. 

Program type material that is 
referenced by the FSAR, such as the 
Quality Assurance Program or the 
Emergency Plan, should be referenced 
accurately. If such material has been 
revised or amended, the latest revision 
should be referenced. A description of 
physical changes to the facility should 
be included in the update after the 
changes have been approved for use and 
are operable. The level of detail to be 
maintained in the updated FSAR should 
be at least the same as originally 
provided. Minor differences between 
actual and projected population figures 
or other such changes in the site 
environment need not be reported 
unless the conclusions of safety 
analyses relative to public health and 
safety are affected and the licensee has 
prepared new analyses as a result of 
NRC requirements. 

Commenters have questioned the 
relation of the proposed FSAR updating 
requirements to other reporting 
requirements such as the Annual 
Operating Report and § 50.59[b) 
reporting. It is not the Commission's 
intention to require submittal of 
duplicative reports. The Commission is 
eliminating the requirement for the 
Annual Operating Report. This will 
reduce significantly the reporting burden 
of licensees. There has been no 
requirement that § 50.59(b) reporting be 
part of the licensee's Annual Operating 
Report. This information generally has 
been included in the Annual Operating 
Report as a convenience, but it could 
have been submitted separately and the 
licensee still would have complied with 
§ 50.59(b) which merely requires 
reporting "annually or at such shorte_r 

2 As defined in § 50.59(a)(2), "A proposed change, 
test, or experiment shall be deemed to involve an 
unreviewed safety question (i) if the probability of 
occurrence or the consequence of an accident or 
malfunction of equipment important to safety 
previously evaluated in the safety analysis report 
may be increased; or (ii) if a possibility for an 
accident or malfunction of a different type than any 
evaluated previously in the safety analysis report 
may be created; or [iii) if the margin of safety as 
defined in the basis for any technical specification 
is reduced." 

intervals as may be specified in the 
license." Furthermore, the report 
required under§ 50.59(b) is only "a brief 
description of such changes, tests, and 
experiments, including a summary of the 
safety evaluation of each." The 
§ 50.59(b) reporting may not be detailed 
sufficiently to be considered adequate to 
fulfill the FSAR updating requirement. 
The degree of detail required for 
updating the FSAR will be generally 
greater than a "brief description" and a 
"summary of the safety evaluation." 
However, there is nothing that precludes 
submitting the § 50.59(b) report along · 
with the FSAR update submittal and 
thus satisfy § 5Q.59[b) along with 
§ 50.71(e). Parts of the FSAR submittal 
may be referenced by the § 50.59[b) 
report. 

Several commenters have raised legal 
questions concerning the proposed rule. 
including questions relative to the 
purpose of the rule, the implication 
concerning re-reviews, the status of 
completed hearings, and prior license 
approvals. The rule is only a reporting 
requirement to insure that an updated 
FSAR will be available. Submittal of 
updated FSAR pages does not constitute 
a licensing action but is only intended to 
provide information. It is not intended 
for the purpose of re-reviewing plants. 
Matters which have been considered 
previously during hearings will not be 
reconsidered as a result of the FSAR 
submittals .. Thus, for example, approvals 
of license amendments and technical 
specification changes are independent 
of the FSAR updating process and once 
approved would not be subject to . 
further consideration simply because the 
FSAR is updated. This, of course, does 
not preclude the reevaluation of 
previous positions based on new 
information or new considerations. The 
material submitted may be reviewed by 
the NRC staff but will not be formally 
approved. The new pages will be 
accepted as representing the licensee's 
position at the time of submittal and will 
be utilized in any subsequent reviews or 
NRC staff activities concerning that 
facility. 

After consideration of the comments 
that were received and other factors, the 
Commission has adopted the 
amendment to Part 50 as set forth 
below. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and section 553 of title 5 of the United 
States Code, the following amendment 
to 10 CFR Part 50 is published as a 
document subject to codification. 
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45 FR 50705 

Published 7 /31/80 

Effective 7 /31 /80 
Effective Date 12/24/80 * 
Safeguards on Nuclear Materiol
lmp/ementotion of US/IA EA Agreement 

See Part 75 Statements of Consideration. 

45 FR 55402 

Published 8/19/80 

Effective 11/3/80 

10 CFR Parts 50 and 70 

Emergency Planning 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: F'inal rule. 

SUMMARY: The Nuclear Regulatory 
Commission is upgrading its emergency 
planning regulations in order to assure 
that adequate protective measures can 
and will be taken in the event of a 
radiological emergency. Nuclear power 
plants and certain other licensed 
facilities are required to submit their 
emergency plans, together with the 
emergency response plans of State and 
local governments, to the Commission. 
The Commission and the Federal Energy 
Management Agency will review the 
plans for adequacy. The amendment 
also extends emergency planning 
considerations. to "Emergency Planning 
Zones", and makes additional 
clarifications. 
.EFFECTIVE DATE: November 3, 1980. 

Note.-The Nuclear Regulatory 
Commission has submitted this rule to the. 
Comptroller General for review of the 
reporting requirements in the rule, pursuant 
to the Federal Reports Act, as amended (44 
U.S.C. 3512). The date on which the reporting 
requirements of the rule become effective 
includes a 45-day period, which the sta tU:te 
allows for Comptroller General review (44 
U.S.C. 3512(c)(2)). 

FOR FURTHER INFORMATION CONTACT: 
Mr. Michael T. Jamgochian, Office of 
Standards Development, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555 (telephone: 301-443-5966). 
SUPPLEMENTARY INFORMATION: On 
September 19, 1979 and on December 19, 
1979, the Commission published for 
public comment (44 FR 54308 and 44 FR 
75187) proposed amendments to its 
emergency planning regulations for 

*Amended 45 FR 84967 

production and utilization facilities. 
Extensive comments were received, all 
of which were evaluated and considered 
in developing the final rule. The 
comments received and the staffs 
evaluation is contained in NUREG--0884. 
In addition, the NRC conducted four 
Regional Workshops to solicit 
comments; these comments are 
available in NUREG/CP-0011 (April 
1980). 1 

The final regulation contains the 
following elements: 

1. In order to continue operations or .to 
receive an operating license an 
applicant/licensee will be required to 
submit its emergency plans, as well as 
State and local governmental emergency 
response plans, to NRC. The NRC will 
then make a finding as to whether the 
state of onsite and offsite emergency 
preparedness provides reasonable 
assurance that adequate protective 
measures can and will be taken in the 
event of a radiological emergency. The 
NRC will base its finding on a review of 
the Federal Emergency Management 
Agency (FEMA) findings and 
determinations as to whether State and 
local emergency plans are adequate and 
capable of being implemented and on 
the NRC assessment as to whether the 
licensee's/applicant's emergency plans 
are adequate and capable of being 
implemented. These issues may be 
raised in NRC operating license 
hearings, but a FEMA finding will 
constitute a rebuttable presumption on 
the question of adequacy, 

2. Emergency planning considerations 
will be extended to "Emergency 
Planning Zones," 

3. Detailed emergency plan 
implementing proceudres of licensees/ 
applicants will be required to be 
submitted to NRC for review, and 

4. Requirements in 10 CFR Part 50, 
Appendix E are clarified and upgraded. 

Background 

In June 1979, the Nuclear Regulatory 
Commission began a formal 
reconsideration of the role of emergency 
planning in ensuring the continued 
protection of the public health and 
safety in areas around nuclear power 
facilities. The Commission began this 
reconsideration in recognition of the 
need for more effective emergency 
planning and in response to the TMI 
accident and to reports issued by 
responsible offices of government and 
the NRC's Congressional oversight 
committees. 

On December 19. 1979, the Nuclear 
1 Copies of NUREG documents are available at 

the Commission's Public Document Room, 1717 H 
Street, NW., Washington, D.C. 20555. Copies may be 
purchased from the Government Printing Office. 
Information on current prices may be obtained by 
writing the U.S. Nuclear Regulatory Commission, 
Washington, tl.C. 20555, Attention: Publication• 
Sales Manager. 

Regulatory Commission published in the 
Federal Register (44 FR 75187) proposed 
amendments to 10 CFR Part 50 and 
Appendix E to Part 50 of its regulations. 
Publication of these final rule changes in 
the Federal Register is not only related 
to the December 19, 1979 proposed rule 
changes but also incorporates the 
proposed changes to 10 CFR Parts 50 
and 70 (44 FR 54308) published on 
September 19, 1979. Interested persons 
were invited to submit written 
comments/ suggestions in connection 
with the proposed amendments within 
80 days after publication in the Federal 
Register. During this comment period (in 
January 1980) the Commission · 
conducted four regional workshops with 
State and local officials, utility 
representatives, and the public to 
discuss the feasibility of the various 
portions of the proposed amendments, 
their impact, and the procedures 
proposed for complying with their 
provisions. The NRC used the 
information from these workshops along 
with the public comment letters to 
develop the final rule (more than 200 
comment letters and the points made in 
two petitions for rulemaking were also 
considered). 

In addition to the above, on June 25, 
1980, the Commission was briefed by 
three panels of public commenters on 
the rule, one each comprised of 
representatives from the industry, State 
and local governments, and public 
interest groups. Each panel raised 
important concerns regarding the final 
rule. On July 3, 1980, the Commission 
was briefed by its staff in response to 
these panels, including several 
modifications to the proposed final 
rules. Finally, on July 23, 1980, at the 
final Commission consideration of these 
rules, the Commission was briefed by 
the General Counsel on the substance of 
conversations with Congressional staff 
members who were involved with 
passage of the NRC Authorization Act 
for fiscal year 1980, Pub. L. No .. 96-295. 
The General Counsel advised the 
Commission that the NRC final rules 
were consistent with that Act. The 
Commission has relied on all of the 
above information in its consideration of 
these final rules. In addition, the 
Commission directs that the transcripts · 
of these meetings shall be part of the 
administrative record in this rulemaking. 
However, the transcripts have not been 
reviewed for accuracy and, therefore, . 
are only an informal record of the . 
matters discussed. 

After evaluating all public comment 
letters received and all the information 
obtained during the workshops as well 
as additional reports such as the 
Presidential Commission and the NRC 
Special Inquiry Group Reports, the 
Commission has decided to publish the 
final rule changes described below. 
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Description of Final Rule Changes 

The Commission has decided to adopt 
a version of the proposed rules similar 
to alternative A described in Sections 
50.47 and 50.54 in the Federal Register 
Notice dated December 19, 1979 (44 FR 
75167), as modified in light of comments. 
These rules are consistent with the 
approach outlined by FEMA and NRC in 
a Memorandum of Understanding (45 FR 
5847, January 24, 1980). No new 
'operating license will be granted unless 
the NRC can make a favorable finding 
that the integration of onsite and offsite 
emergency planning provides 
reasonable assurance that adequate 
protective measures can and will be 
taken in the event of a radiological 
emergency. In the case of an operating 
reactor, if it is determined that there are 
such deficiencies that a favorable NRC 
finding is not warranted and if the 
deficiencies are not corrected within 4 
months of that determination, the 
Commission will determine 
expeditiously whether the reactor 
should be shut down or whether some 
other enforcement action is appropriate, 
pursuant to procedures provided for in 
10 CFR 2.200-2.206. In any case where 
the Commission believes that the public 
health, safety, or interest so requires, the 
plant will be required to shut down 
immediately (10 CFR 2.202(f], see 5 
u.s.c. 558(0)). 

The standards that the NRC will use 
in making its determinations under these 
rules are set forth in the final regula lion. 
Wherever possible, these standards may 
blend with other emergency planning 
procedures for nonnuclear emergencies 
presently in existence. The standards 
are a restatement of basic NRC and now 
joint NRC-FEMA guidance to licensees 
and tp State and local governments. See 
NUREG--0654; FEMA-REP-1, "Criteria 
for Preparation and Evaluation of 
Radiological Emergency Response Plans 
and Preparedness in Support of Nuclear 
Power Plants for Interim Use and 
Comment," (January 1980). In deciding 
whether to permit reactor operation in 

· the face of some deficiencies, the 
Commission will examine among other 
factors whether the deficiencies, are 
significant for the reactor in question, 
whether adequate interim compensatory 
actions have been or will be taken 
promptly, or whether other compelling 
reasons exist for reactor operation. In 
determining the sufficiency of "adequate 
interim compensatory actions" under 
this rule, the Commission will examine 
State plans, local plans, and licensee 
plans to determine whether features of 
one plan can compensate for 
deficiencies in another plan so that the 
level of protection for the public health 
and safety is adequate. This 
interpretation is consistent with the 
provisions of the NRC Authorization Act 

for fiscal year 1980, Pub. L. 96-295. 
The regulation contains the following 

three major changes from past practices: 
11 In order to continue operations or to 

Ee~_eve an operating license, an 
applicant/licensee will be required to 
submit its emergency plans, as well as 
State and local governmental emergency 
response plans, to NRC. The NRC will 
then make a finding as to whether the 
state of onsite and offsite emergency 
preparedness provides reasonable 
assurance that adequate protective 
measures can and will be taken in the 
event of a radiological emergency. 

The NRC will base its finding on a 
review of the FEMA findings and 
determinations as to whether State and 
local emergency plans are adequate and 
capable of being implemented and on 
the NRC assessment as to whether the 
applicant's/licensee's emergency plans 
are adequate and capable of being 
implemented. In any NRC licensing 
proceeding, a FEMA finding will 
consitute a rebuttable presumption on 
the question of adequacy. Specifically: 

a. An operating license will not be 
issued unless a favorable NRC overall 
finding can be made. 

b. After April 1, 1981, an operating 
plant may be required to shut down if it 
is determined that there are deficiencies 
such that a favorable NRC finding 
cannot be made or is no longer 
warranted and the deficiencies are not 
corrected within 4 months of that 
determina lion. 

2. Emergency planning considerations 
must be extended to "Emergency 
Planning Zones," and 

3. Detailed emergency planning 
implementing procedures of both 
licensees and applicants for operating 
licenses must be submitted to NRC for 
review. 

In addition, the Commission is 
revising 10 CFR Part 50, Appendix E, 
"Emergency Plans for Production and 
Utilization Facilities," in order to clarify, 
expand, and upgrade the Commission's 
emergency planning regulations. 
Sections of Appendix E that are 
expanded include: 

1. Specification of "Emergency Action 
Levels" (Sections IV.Band CJ 

2. Dissemination to the public of basic 
emergency planning information 
(Section IV.DJ 

3. Provisions for the State and local 
governmental authorities to have a 
capability for rapid notification of the 
public during a serious reactor 
emergency, with a design objective of 
completing the initial notification within 
15 minutes after notification by the 
licensee (Section IV.DJ 

4. A licensee onsite technical support 
center and a licensee near site 

emergency operations facility [Section· 
[V.E] 

5. Provisions for redundant 
communications systems (Section IV.El 

6. Requirement for specialized training 
(Section IV.Fl 

7. Provisions for up-to-date plan 
maintenance (Section IV.G] 

Applicants for a construction permit 
would be required -to submit more 
information as required in the new 
Section II of Appendix E. 

Rationale for the Final Rules 

The Commission's final rules are 
/Jased on the significance of adequate 
emergency planning and preparedness 
to ensure adequate protection of the 
public health and safety. It is clear, 
based on the various official reports 
described in the proposed rules (44 FR 
75169) and the public record compiled in 
this rulemaking, that onsite and offsite 
emergency preparedness as well as 
proper siting and engineered design 
features are needed to protect the health 
and safety of the public. As the 
Commission reacted to the accident at 
Three Mile Island, it became clear that 
the protection provided by siting and 
engineered design features must be 
bolstered by the ability to take 
protective measures during the course of 
an accident. The accident also showed 
clearly that onsite conditions and 
actions, even if they do not cause 
significant offsite radiological 
consequences, will affect the way the 
various State and local entities react to 
protect the public from any dangers 
associated with the accident. In order to 
discharge effectively its statutory 
responsibilities, the Commission must 
know that proper means and procedures 
will be in place to assess the course of 
an accident and its potential severity, 
that NRC and other appropriate 
authorities and the public will be 
notified promptly, and that adequate 
protective actions in response to actual 
or anticipated conditions can and will 
be taken. 

The Commission's organic statutes 
provide it with a unique degree of 
discretion in the execution of agency 
functions. Siegel v. AEC, 400 F.2d 778, 
783 (D.C. Cir. 1988), see Westinghouse 
Electric Corp. v. NRG, 598 F.2d 759, 771 
& n.47 (3d Cir. 1979). "Both the Atomic 
Energy Act of 1954 and the Energy 
Reorganization Act of 1974 confer broad 
regulatory functions on the Commission 
and specifically authorize it to 
promulgate rules and regulations it 
deems necessary to fulfill its 
responsibilities under the Acts, 42 U.S.C. 
§ 220l(p)." Public Service Co. of New 
Hampshire v. NRG, 582 F.2d 77, 82 (1st 
Cir.), cert. denied, 439 U.S. 1046 (1978). 
See 42 U.S.C. 2133(a]. As the Supreme 
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Court stated almost 20 years ago, the 
Atomic Energy Act "clearly 
contemplates that the Commission shall 
by regulation set forth what the publ!c. 
safety requirements are as a prereqms1te 
to the issuance of any license or permit 
under the Act," Power Reactor 
Development Co. v. International Union 
of Electrical Radio Machine Workers, 
367 U.S. 396, 404 (1961). Finally, it is also 
clear that "Congress, when it enacted 
(42 U.S.C. 2236] ... , must have 
envisioned that licensing standards, 
especially in the areas of health and 
safety regulation, would vary over time 
as more was learned about the hazards 
of generating nuclear energy. Insofar as 
those standards became more 
demanding, Congress surely would have 
wanted the new standards, if the 
Commission deemed it appropriate, to 
apply to those nuclear f_a?i.lities alrea.dy 
licensed," Ft. Pierce Ut1bt1es Authonty 
v. United States, 606 F.2d 986, 996 (D.C. 
Cir.1979). 

In response to and guided by the 
various reports and public comments, as 
well as its own determination on the 
significance of emergency preparedness, 
the Commission has therefore concluded 
that adequate emergency preparedness 
is an essential aspect in the protection 
of the public health and safety. The 
Commission recognizes there is a 
possibility that the operation of some 
reactors may be affected by this rule 
through inaction of State and local 
governments or an inability to comply 
with these rules. The Commission 
believes that the potential restriction of 
plant operation by State and _local . 
officials is not significantly different m 
kind or effect from the means already 
available under existing law to prohibit 
reactor operation, such as zoning and 
land-use laws, certificatiop. of public 
convenience and necessity, State 
financial and rate considerations (10 
CFR 50.33(f)), and Federal 
environmental laws. The Commission 
notes, however, that such considerations 
generally relate to a one-time de_cision 
on siting, whereas this rule reqmres a 
periodic renewal of State and local 
commitments to emergency 
preparedness. Relative to applying this 
rule in actual practice, however, the 
Commission need not shut down a 
facility until all factors have been 
thoroughly examined. The Commission 
believes, based on the record created by 
the public workshops, that State and 
local officials as partners in this 
undertaking will endeavor to provide 
fully for public protection. 

Summary of Comments on Major Issues 

The Commission appreciates the 
extensive public comments on this 
important rule. In addition to the record 

of the workshops, the NRC has received 
over 200 comment letters on the 
proposed rule changes. The following 
major issues have been raised in the 
comments received. 

Issue A: NRG Review and Concurrence 
in State and Local Radiological Plans 

1. FEMA is best suited to assess the 
adequacy of State and local radiological 
emergency planning and preparedness 
and report any adverse findings to NRC 
for assessment of the licensing 
consequences of those findings. 

2. The proposed rule fails to provide 
objective standards for NRC · 
concurrence, reconcurrence, and 
withdrawal ofconcurrence. 

3. In the absence of additional 
statutory authority, the proposed rule 
frustrates Congressional intent to 
preempt State and local government 
veto power over nuclear power plant 
operation. 

4. Procedures and standards for 
adjudication of emergency planning 
disputes are not adequately specified in 
the proposed rule. 

Issue B: Emergency Planning Zones 
(EPZs) 

1. Regulatory basis for imposition of 
the Emergency Planning Zone concept 
should be expressly stated in the 
regula lion. 

2. Provisions regarding the plume 
exposure pathway EPZ should provide a 
maximum planning distance of 10 miles. 

3. References to NUREG-0396 should 
be deleted to avoid disputes over its 
meaning in licensing proceedings. 

Issue C: Alternative A and B (in 50.47 
andS0.54} 

1. Neither alte·rnative is necessary 
because the Commission has sufficient 
authority to order a plant shut dow:n for 
safety reasons and should be prepared 
to exercise that authority only on a 
case-by-case basis and when a 
particular situation warrants such 
action. 

2. No case has been made by the 
Commission for the need for automatic 
shutdown, as would be required in 
alternative B, and certainly no other 
NRC regulations exist that would 
require such action based on a concept 
as amorphous as "concurrence in State 
and local emergency plans." 

3. The idea that the Commission might 
grant an exemption to the rules that 
would permit continued operation 
(under alternative BJ has little 
significance, primarily because 10 CFR 
Part 50.12(a) already permits the 
granting of exemptions. 

4. The process and procedures for 
obtaining such exemptions are not 
defined, nor is there any policy 
indication that would indicate the 

Commission's disposition to grant such 
exemptions. 

5. The Commission, in developing this 
aspect of the proposed rule, must 
consider its own history. There was time 
when regulation was characterized by 
the leaders of the agency by simple and 
very appropriate expressions. The 
process was to be "effective and 
efficient." The application of regulatory 
authority was to be "firm, but fair." 
Regardless of the outcome of the 
"concurrence" issue, the Commission 
must appreciate that alternative Bis not 
fair. It is not effective regulation. 

Issue D: Public Education 

Only information required to inform 
the public about what to do in the event 
of a radiological emergency need be 
disseminated. There should be 
flexibility, in any particular case, as to 
who will be ultimately responsible for 
disseminating such information. 

Issue E: Legal Authority 

1. A few commenters felt that NRC 
had no authority to promulgate a rule as 
the one proposed. 

2. Other comments were the nature 
that NRC has statutory authority only 
inside the limits of the plant site. 

3. Some commenters suggested that 
NRC and FEMA should seek additional 
legislation to compel State and local 
governments to have emergency plans, if 
that is what is necessary. 

Issue F: Schedule for Implementation 

The schedule for implementing the 
proposed rule was considered to be 
unrealistic and in some cases in conflict 
with various State schedules already in 
existence. A sampling of the comments 
on the implementation schedule follows: 

1. The 180 days in the schedule is an 
insufficient amount of time to 
accomplish tasks of this magnitude; the 
Federal government does not work with 
such speed. States are bureaucracies 
also; there is no reason to assume they 
can work faster. It took years of working 
with States to get the plans that are 
presently concurred in. It is just 
insufficient time for new concurrences 
and review. Also, to get a job done 
within that time frame means a hurried 
job, rather than an acceptable and 
meaningful plan. 

2. The time provided is inadequate for 
States to acquire the hardware needed. 
States must go out for competitive bids 
just as the Federal government does. 
Between processing and accepting a bid 
and actual delivery of equipment, it may 
take a year to get the hardware. The 
State budgets years ahead; therefore, if 
a State or local government needs more 
money, it may have to go to the 
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legislature. This is a time-consuming 
public process that may not fit the 
Federal schedule. 

3. NRC and FEMA could not review 70 
or more plans and provide concurrence 
by January 1, 1981. The Federal 
government moves slowly. Commenters 
did not think that NRC and FEMA can 
review all the plans within the time 
frame scheduled. If the Federal 
government cannot meet its schedule, 
why or how should the States? 

4. Funding could not be appropriated 
by State and local governments before 
the deadline. It was suggested that the 
Commission use H. Rep!. #96-413, 
"Emergency Planning U.S. Nuclear 
Power Plants: Nuclear Regulatory 
Commission Oversight," for the time 
frame rather than that in the proposed 
rule or use a sliding-scale time frame 
since States are at various stages of 
completing their emergency plans. 

Issue G: Impact of Proposed Rule 
1. The proposed regulations were 

considered by some commenters as 
unfair to utilities because it was felt 
they place the utilities in the political 
and financial role that FEMA should be 
assuming. NRC is seen as in effect 
giving State and local governments veto 
over the operation of nuclear plants. It 
was questioned whether this was an 
intent of the rule. In addition, it was felt 
that utilities, their customers, and their 
shareholders should not be penalized by 
a shutdown (with a resulting financial 
burden) because of alleged deficiencies 
or lack of cooperation by State and local 
officials. 

2. It was suggested that NRC's Office 
of Inspection and Enforcement conduct 
the reviews of the State and local 
governmental emergency response plans 
in order to ensure prompt, effective, and 
consistent implementation of the 
proposed regulations. 

3. One commenter noted that the 
public should be made aware of the 
issue of intermediate and long-term 
impacts of plant shutdowns. 
Specifically, people should be informed 
of the possibility of "brownouts," cost 
increases to the consumer due to 
securing alternative energy sources, and 
the health and safety factors associated 
with those alternative sources. 

Issue H: Public Notification 
1. Ultimate responsibility for public 

notification of a radiological emergency 
must be placed on State and local 
government. 

2. The "fifteen minute" public 
notification rule is without scientific 
justification, fails to differentiate 
between areas close in and further away 
from the site, and ignores the technical 

difficulties associated with such a 
requirement. 

Issue /; Emergency Action Levels 
Applicants, in cooperation with State 

and local governmental authorities, 
should be permitted the necessary 
flexibility to develop emergency action 
level criteria appropriate for the facility 
in question, subject to NRC approval. 
Inflexible NRC emergency action level 
standards are not necessary. 

Issue/: Training 
1. Mandatory provision for training 

local service personnel and local news 
media persons is outside of NRC's 
jurisdiction and is not necessary to 
protect the public health and safety. 

2. Public participation in drills or 
critiques thereof should not be required. 

3. The provision regarding formal 
critiques should be clarified to mean the 
licensee is responsible for developing 
and conducting such critiques. 

4. Definitive performance criteria for 
evaluation of drills should be developed 
by the licensee, subject to NRC 
approval. 

lssue·K: Implementing Procedures 
NRC review of implementing 

procedures is only necessary to apprise 
the NRC staff of the details of the plans 
for use by the NRC during the course of 
an actual emergency. 

Issue L: Funding 
1. Nuclear facilities, although located 

in one governmental tax jurisdiction and 
taxed by that jurisdiction, affect other 
jurisdictions that must bear immediate 
and long-term planning costs without 
having access to taxes from the facility. 

2. As the radius of planning 
requirements becomes greater, few 
facilities are the concern of a single 
county. The planning radius often 
encompasses county lines, State lines, 
and in some instances, international 
boundaries. 

3. As new regulations are generated to 
oversee the riuclear industry and old 
ones expanded, there is an immediate 
need to address fixed nuclear facility 
planning at all levels of government, 
beginning at the lowest and going to the 
highest. All levels of government need 
access to immediate additional funds to 
upgrade their response capability. 

4. It is well understood that the 
consumer ultimately must pay the price 
for planning, regardless of the level in: 
government at which costs are incurred. 
It becomes a matter of how the 
consumer will be taxed, who will 
administer the tax receipts, and what is 
the most effective manner in which to 
address the problem. 

5. The basis for effective offsiti, 
response capabilities is a sound 
emergency preparedness program. 
Federal support (funding and technical 
assistance) for the development of State 
and local offsite capabilities should be 
incorporated into FEMA's preparedness 
program for all emergencies. 

Issue M· General 
The States support Federal oversight 

and guidance in the development of . 
offsite response capabilities. However, 
many States feel the confusion and 
uncertainty in planning'requirements 
following Three Mile Island is not a 
proper environment in which to develop 
effective capabilities nor does it serve · 
the best interests of their citizens. The · 
development of effective nuclearfaci!ity 
incident response capabilities will· 
require close coordination and 
cooperation among responsible Federar 
agencies, State government, and the 
nuclear industry. An orderly and 
comprehensive approach to this effort 
makes it necessary that onsite 
resp·onsibilities be clearly associated 
with NRC and the nuclear industry 
while deferring offsite responsibilities to 
State government with appropriate 
FEMA oversight and assistance. 

In addition to these comments, two 
petitions for rulemaking were filed in 
reference to the proposed rule. These 
were treated as public comments rather 
than petitions and were considered in 
developing the final rule. 

The Commission has placed the 
planning objectives from NUREG--0654; 
FEMA-REP-1, "Criteria for Preparation 
and Evaluation of Radiological 
Emergency Response Plans and 
Preparedness in Suppor(of Nuclear 
Power Plants for Interim Use and 
Comment," January 1980,.into the final 
regulations. Comments received 
concerning NUREG--0654 were available 
in developing the final regulation. The 
Commission notes that the planning 
objectives in NUREG--0654 were largely 
drawn from NUREG-75/111, "Guide and 
Checklist for Development and 
Evaluation of State and Local 
Government Radiological Emergency 
Response Plans in Support of Fixed . 
Nuclear Facilities," (December 1, 1974). 
and Supplement 1 thereto dated March 
15, 1977, which have been in use for 
some time. 

The approximately 60 public comment 
letters received on NUREG--0654 were 
not critical of the pr,oposed planning 
objectives. The Commission also notes 
that at the May 1, 1980 ACRS meeting, 
the Atomic Industrial Forum 
representative encouraged the use of the 
planning objectives from NUREG--0654 
in the final regulations in order to 
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reduce ampiguity a!ld provide specificity 
to the final regulation. 

Based on the above, the Commission 
has decided to modify the proposed rule 
changes in the areas discussed in 
paragraphs I through X below. 

I. FEMA/NRC Relationship 

In issuing this rule, NRC recognizes 
the significant responsibilities assigned 
to FEMA, by Executive Order 12148 on 
July 15, 1979, to coordinate the 
emergency planning functions of 
executive agencies. In view .of FEMA's 
new role, NRC agreed on September 11, 
1979, that FEMA should henceforth chair 
the Federal Interagency Central 
Coordinating Committee for 
Radiological Emergency Response 
Planning and Preparedness (FICCC). On 
December 7, 1979, the President issued a 
directive assigning FEMA lead 
responsibility for offsite emergency 
·preparedness around nuclear facilities. 
The NRC and FEMA immediately 
initiated negotiations for a 
Memorandum of Understanding (MOU) 
that lays out the agencies' roles and 
provides for a smooth transfer of 
responsibilities. It is recognized that the 
MOU, which became effective January 
14, 1980, supersedes. some aspects of 
previous agreements. Specifically, the 
MOU identifies FEMA responsibilities 
with respect to emergency preparedness 
as they relate to NRC as the following: 

1. To make findings and 
determinations as to whether State and 
local emergency plans are adequate. 

2. To.verify that State and local 
emergency plans are capable of being 
implemented [e.g., adequacy and 
maintenance of procedures, training, . 
resources, staffing levels and 
qualification, and equipment). 

3. To assume responsibility for 
emergency preparedness training of 
State·and local officials. 

4. To develop and issue an updated 
series of interagency assignments that 
delineate respective agency capabilities 
and responsibilities and define 
procedures for coordination and 
direction for emergency planning and 
response. 

Specifically, the NRC responsibilities 
for emergency preparedness identified 
in the MOU are: 

1. To assess licensee emergency plans 
for adequacy. 

2. To verify that licensee emergency 
plans are adequately implemented (e.g., 
adequacy and maintenance of 
procedures, training,,resources, staffing 
levels and qualifications, and 
equipment). 

3; To review the FEMA findings and 
determinations on the adequacy and 

capability of implementation of State 
ancl. local plans. 

4. To make decisions with regard to 
the overall state of emergency 
preparedness (i.e., integration of the 
licensee's emergency preparedness as 
determined by the NRC and of the 
State/local governments as determined 
by FEMA and reviewed by NRC) and 
issuance of operating licenses or 
shutdown of operating reactors. 

In addition, FEMA has prepared a 
proposed rule regarding "Review and 
Approval of State Radiological 
Emergency Plans and Preparedness" (44 
FR 42342, dated June 24, 1980). 
According to the proposed FEMA rule, 
FEMA will approve State and local 
emergency plans and preparedness, 
where appropriate, based upon its 
findings and determinations with 
respect to the adequacy of State and 
local plans and the capabilities of State 
and local governments to effectively 
implement these plans and 
preparedness measures. These findings 
and determinations will be provided to 
the NRC for use in its licensing process. 

II. Emergency Planning Zone Concept 

The Commission notes that the 
regulatory basis for adoption of the 
Emergency Planning Zone (EPZJ concept 
is the Commission's decision to have a 
conservative emergency planning policy 
in addition to the conservatism inherent 
in the defense-in-depth philosophy. This 
policy was endorsed by the Commission 
in a policy statement published on 
October 23, 1979 (44 FR 61123). At that 
time the Commission stated that two 
Emergency Planning Zones (EPZs) 
should be established around each light
water nuclear power plant. The EPZ for 
airborne exposure has a radius of about 
10 miles; the EPZ for contaminated food 
and water.has a radius of about 50 
miles. Predetermined protective action 
plans are needed for the EPZs. The 
exact size and shape of each EPZ will be 
decided by emergency planning officials 
after they consider the specific 
conditions at each site. These distances 
are considered large enough to provide a 
response base that would support 
activity outside the planning zone 
should this ever be needed. 

III. Position on Planning Basis for Small 
Light-Water Reactors and Ft. St. Vrain 

The Commission has concluded that 
the operators of small light-water-cooled 
power reactors (less than 250 MWt) and 
the Ft. St. Vrain gas-cooled reactor may 
establish smaller planning zones which 
will be evaluated on a case-by-case 
basis. This conclusion is based on the 
lower potential hazard from these 
facilities [lower radionuclide inventory 

and longer times to release significant 
amounts of activity in many scenarios) .. 
Guidance regarding the radionuclides to 
be considered in planning is set forth in 
NUREG-o396; EPA 520/1-78--016, 
"Planning Basis for the Development of 
State and Local Government 
Radiological Emergency Response Plans 
in Support of Light-Water Nuclear 
Power Plants," December 1978. 

IV. Rationale for Alternatives Chosen 

In a few areas of the proposed rule, 
the Commission identified two 
alternatives that it was considering. 
Many public comments were received 
on these alternatives; based on due 
consideration of all comments received 
as well as the discussions presented 
during the workshops, the Commission 
has determined which of each pair of 
alternatives to retain in the final rule. 

In Sections 50.47 and 50.54 (s) and [t), 
the alternatives dealth with conditioning 
the issuance of an operating license or 
continued operation of a nuclear power 
plant on the existence of State and local 
government emergency response plans 
concurred in by NRC. * The basic 
difference between alternatives A and B 
in these sections was that, under 
alternative A, the proposed rule would 
require a determination by NRC on 
issuing a license.or permitting continued 
operation of plants in those cases where 
relevant State and local emergency 
response plans had not received NRC 
concurrence. Denial of a license or 
shutdown of a reactor would not follow 
automatically in every case. Under 
alternative B, shutdown of the reactor 
would be required automatically if the 
appropriate State and local emergency 
response plans had not received NRC 
concurrence within the prescribed time 
periods unless an exemption is granted. 

After consideration of the public 
record and on the recommendation of its 
staff, the Commission has chosen a text 
for Sections 50.47 and 50.54 (s) and (t) 
that is similar to, but less restrictive 
than, alternative A in the proposed rule. 
Rather than providing for the shutdown 
of the reactor as the only enforcement 
action and prescribing specific 
preconditions for the shutdown remedy, 
the final rule makes clear that for · 
emergency planning rules, like all other 
rules, reactor shutdown as outlined in 
the rule is but one of a number of 
possible enforcement actions and many 
factors should be considered in 
determining whether it is an appropriate 
action in a given case. This Commission 
choice is consistent with most of the 
comments received from· State and local 

' See Section V for a discussion concerning 
''concurrence.'' 
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governments and is consistent with the 
provisions of Section 109 of the NRC 
fiscal year 1980 Authorization Act. 
Alternative B was seen by some of the 
commenters as potentially causing 
unnecessarily harsh economic and 
social consequences to State and local 
governments, utilities, and the public. 

State and local governments that are 
directly involved in implementing 
planning objectives of the rul,e strongly 
favor alternative A since it provides for 
a cooperative effort with State and local. 
governments to reflect their concerns 
and desires in these rules. This choice is 
responsive to that effort. In addition, the 
industry strongly supported alternative 
A as being the more workable of the two 
alternatives. 

In Appendix E, Sections 11.C and .III. 
alternative A would require an 
applicant/licensee to outline " ... ,. 
corrective measures to prevent damage 
to onsite and offsite property," as well 
as protective measures for the public. . 
Alternative B addresses only protective 
measures for the public health and· 
safety. The Commission has chosen 
alternative B because public health and 
safety should take clear precedence 
over actions to protect property. 
Measures to protect property can b~ 
taken on an ad hoc basis as resources· 
become' available after an accident. 

In Appendix E, under Training, 
alternative A would provide for a joint 
licensee, Federal, State, and local 
government exercise every 3 years, 
whereas alternative B would provide for 
these exercises to be performed every 5 
years at each site. The Commission has 
chosen alternative B because the 
Commission is satisfied that the 
provision that these exercises be 
performed every 5 years for each site 
will allow for an adequate level pf 
preparedness among Federal emergency 
response agencies. In addition, under 
these regulations, each licensee is 
required to exercise annually with local 
governmental authorities. Furthermore, 
Federal emergency response agencies 
may have difficulty supporting exercises 
every 3 years for all of the nuclear 
facilities that would be required to 
comply with these rule changes. 

V. Definitio~ of Plan Approval Process 
The term ''concurrence" has been· 

deleted from the proposed regulations 
and replaced with reference to the 
actual procedure and standards that 
NRC and FEMA have agreed upori and 
are implementing. According to the 
agreed upon procedure, FEMA will 
make a finding and determination as to 
the adequacy of State and local 
government emergency response plans. 
The NRC will determine the adequacy of 

the licensee emergency response plans. 
After these two determinations have · 
been made, NRC will make a finding in' 
the licensing process as to the overall 
and integrated state of preparedness. 

It was pointed out to the Commission 
at the workshops and in public comment 
letters that the term "concurr.ence" ;was 
confusing and ambiguous .. Also,' there· 
was a great deal of misunderstanding 
with the use of the term because, in the 
past, the obtaining of NRC 
"concurrence" in State emergency 
response plans was voluntary on behalf 
of the States and not a regulatory 
requi~ement in the licensing process. 
Previously too, "concurrence" was 
statewide rather tha~ site~specific. 

VI. Fifteen-Minute Notification. 
The requirement for the capability for 

notification of the public within 15 . 
minutes after the State/local authorities 
have been notified by the lfcen"See has 
been expanded and clarified. It also has 
been removed as a footnote .and placed 
in the body of Appendix E. The 
implementation schedule for this 
requirement has been extended to July 1, 
1981. This extension of time has been 
adopted because most State and local · 
governments identified to the 
Commission the difficulty in procuring 
hardware, contracting for installation, 
and developing procedures for operating 
the systems used to implement this 
requirement. · 

The Commission is aware that various 
commenters, largely from the.industry, 
have objected to the nature ·of the 15-
minute notification requirement, 
indicating that it may be both arbitrary 
and unworkable. 

Among the possible alternatives io, 
this requirement are a longer 
notification time, a notification time that 
varies with distance from the facility; or 
no specified time. In determining w~at 
that criterion should be, a: line must be 
drawn somewhere, and the Commission 
believes that providing as much time as 
practicable for the taking of protective 
action is in the interest of public health 
and safety. The Commission recognizes 
that ·this requirement may present a 
significant financial impact and that the 
technical basis for this requirement is 
not without dispute. Moreover, there 
may·never.be an accident requiring 
using the 15-minute notification · 
capability. However, the essential 
rationale behind emergency planning is 
to provide additional assurance for the 
public protection even during such an · 
unexpected event. The 15-mirtute 
notification capability requirement is ' ' 
wholly.·consistent with that rationale. 

The Commission recognizes that no 
single accident scenario. should form the 

basis for choice bf notification 
capability requirements for offsite 
authorities and for the p·ublic. 
Emergency plans' must 'be developed 
that will have the flexibility to ensure 
response to a wide spectrum of 
accidents. This wid.e spectrum of. 
potential 8cCcidents also reflects on the 
appropriate use o.f the' offsite ' 
notification capability: The use of this 
notification capabiHty will range from· 
immediate notificatipn ofthe public 
(within 15 minutes) to listen to 
predesignated radio and television 
stations, to the more likely events where 
there is substantial time available for 
the State and local governmentai , ... 
officials to make a judgment whether or 
not'to activatl/ the public notification 
system. . 

Any accident involving severe fuel 
degradation or core melt that res.tilts in . 
significant inventories of fission 
products in the containment would 
warrant immediate public notification 
and consideration, based on the 
particular circumstances, of appropriate 
protective action because of the 
potential for leakage of the containment 
building. In addition, the warning time 
available for the public to take actjon 
may be substantially less than the total 
time between the original iI1itia:ting ' ' 
event and the time at which significant 
radioactive rel\lases take place. · 
Specification of particular time~ as . 
design objectives for notification of · 
offsite authorities .and the public ar.e a 
means of ensm:illg that a system will be 
in place with the capability'to notify.the 
public to seek fµi:ther information by' 
listening to predesignated radio or , 
television stations. The Commission 
recognizes thafnot every individual 
would necessarily be rea·ched by the 
actual operation of such a system under 
all conditions of system use. However, 
the Commission believes that provision 
of a general alerting system. will 
significantly.improve the capability for 
taking protective actions in the event of 
an emergency. ·The reduction of , 
notification timesJrom the several hours 

' required for street-by-street'notification 
to minutes will significantly increase the 
options available as protective actions 
under severe accident conditions. These 
actions could include staying indoors in 
the case of a release that has already 
occurred or a precautionary evacuation 
in the case of a potential release thought 
to be a few hours away. Accidents that 
do not result in core 'melt may also 
cause relatively quick releases for which 
protective actions, at least for the public 
in the immediate plant vicinity, are· • 
desirable. ' 
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Some comments received on the 
proposed rule advocated the use of a 
staged notification system with quick 
notification required only near the plant. 
The Commission believes that the 
capability for quick notification within 
the entire plume exposure emergency 
planning zone should be provided but 
recognizes that so111e planners may wish 
to have the option of'selectiv'ely 
actuating part of the system during an 
actual response. Planners should 
carefully consider the impact of the 
added decisions that offsite authorities 
would need lei make and the·desirability 
of establishing an official ', 
communication link to all residents in 
the plume exposure emergency planning 
zone when determining whether to plan 
for a staged notification capability. · 

VII. Effective Date of Rules and Other 
Guidance ' · 

Prior to the publication of these 
amendments, two guidance documents 
were published for public comment and 
interim use. These are NUREG-o610, 
"Draft Emergency .Action Level 
Guidelines for Nuclear Power Plants,'.' 
(September 1979) and NUREG-o654/ 
FEMA-REP-1, "CriteriaJor Preparation 
and Evaluation of Radiological · ' 
Emergency Response Plans and 
Preparedness in Support of Nuclear 
Power Plants for Interim Use and 
Comment," (January 1980). It is expected 
that versions ·of these documents, 
revised on the basis of public comm_ents 
received, will be issued to assist in 
defining acceptable levels of 
preparedness to meet this final 
regulation. In the interim, these 
documents should continue to be used 
as guidance. ' 

VIII. Hearing l?rocedur_es Used in 
Implementation of The,se Regulations 

Should the NRC believe that .the 
overall state of emergency preparedness 
at and around a licensed facility is such 
that there is some question whether a 
facility should be permitted to continue 
to operate, the Commission may issue 
an order-to the licensee to show cause, 
pursuant to 10 CFR 2.202, why the plant 
should not be shut down. This issue may 
arise, .for example, if NRC finds a 
significant deficiency in a licensee plan 
or in the overall state of emergency 
preparedness. 

If the NRC decides to issue an order to 
show cause, it will provide the licensee 
the opportunity to d_emonstrate to the. 
Commission's satisfaction, for example, 
that the alleged deficiencies are not 
significant for the,reactor in question, 
whether adequate interim compensating 
actions have been or will"be taken 
promptly, or whether· other compelling 

reasons exist for.reactor operation. . . 
Finally, pursuant to 10 CFR 2.202(f), the 
Commission may, in appropriate 
circumstances, make the order 
immediately effective, which could 
result in immediate plant shutdown 
subject to a later hearing. 

IX. Funding 
In view of the r'equirements in these 

rule changes rega.rding the actions. to be 
taken in the event State and local 
government planning and preparedness 
are or become inadequate, a utility may 
have an incentive, based on its own self 
interest as well as its responsibility to 
provide power, to assist in providing 
manpower, items of equipment, or other 
resources that the State and local 
governments may need but are 
themselves unable to provide. The · 
Commission believes that.in view of the 
President's Statement of December 7, 
1979, giving FEMA the lead role in . 
offsite planning and preparedness, the 
question of whether the NRC should or 
could require a utility to contribute to 
the expenses incurred.by State and local 
governments in upgrading and 
maintaining.their emergency planning 
and preparedness (and if it is to be 
required, the mechanics for doing so) is. 
beyond the scope of the present rule 
change. It should be noted, however, 
that any direct funding of St11te .or local 
governments solely for emergency 
preparedness purposes by the Federal 
government would come through FEMA. 

X. Exercises 
On an annual basis, all commercial 

nuclear power facilities will be required 
by NRC to exercise their plans; these 
exercises should involve exercising the 
appropriate local government plans in 
support of these facilities . .The State 
may choose to limit its participation in 
exercises at facilities other than the 
facility (site) chosen for the annual 
exercise(s) of the State plan. 

Each. State and appropriate local . 
government shall annually conduct an 
exercise jointly with a commercial 
nuclear power facility. Howe·ver, States 
with more than one facility (site) shall 
schedule exercises such that ·each 
individual facility (site) is exercised in 
conjunction with the State and 
appropriate local government plans not 
less than once every 3 Yl!ars for sites · 
with the plume exposure pathway EPZ. 
partially or wholly within the State, and 
not less than once every .5 years for sites 
with the ingestion exposure pathway 
EPZ partially or wholly within the State 
The State shall choose, on a rotational· 
basis, the site(s) at which the required 
annual exercise(s) is to be conducted; 
priority shall be given to new facilities . 

seeking an operating license from NRC 
that have not had an exercise involving 
the State plan at that facility site. 

The Commission has determined· 
under the criteria in 10 CFR Part 51 that 
an environmental impact statement for 
the amendments to 10 CFR Part 50 and 
Appendix E thereof is not requir<>d. This 
determination is based on 
"Environmental Assessment for Final 
Changes to 10 CFR Part 50 and 
Appendix E of 10 CFR Part 50, 
Emergency Planning Requirements for 
Nuclear Power Plants" (NUREG-o685, 
June W80). Comments on the "Draft 
Negative Declaration; Finding of No 
Significant Impact" (45 FR 3913, January 
21, 1980) were considered in the 
preparation cif NUREG-o685. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and Sections 552 and 553 of Title 5 of the 
United States Code, notice is hereby 
given that the following amendments to 
Title 10, Chapter I, Code of Federal 
Regula lions, Parts 50 and 70, are 
published as a document subject to 
codification. 

45 FR
0

62789 

Published 9/22/80 

Effective 10/22/80 

10 CFR Part 50 

Domestic Ucenslng of Production and 
Utilization Facllltles; Primary Reactor 
Containment Leakage Testing for 
Water-Cooled Power Reactors 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending the 
portion of one of its regulations that 
provides requirements for leak testing of 
containment building air locks in order 
to permit greater flexibility for such 
testing in the case of frequent use of the 
air locks. · 
EFFECTIVE DATE: October 22, 1980. 
FOR FURTHER INFORMATION CONTACT: 
E. G. Arndt, Office of Standards 
Development, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555 
(301-443-5997). 
SUPPLEMENTARY INFORMATION: On 
January, 11, 1980, the Nuclear · 
Regulatory Commission published.in the 
Federal Register (~5 FR 2330) a proposed 
amendment to its regulation 10 CFR Part 
50, "Licensing of Production and 
Utilization F'.acilities" which would 
amend Appendix J, "Primary Reactor 
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Containment Leakage Testing for 
Water-Cooled Reactors," with regard to 
Type B-testing requirements. Interested 
persons were invited to submit written 
comments by February 25, 1980, Three 
sets of comments were received. After 
consideration of the comments received· 
and other factors involved, the 
Commission has adopted the 
amendment to Appendix J, io CFR Part . 
50, as publi[!hed for public comment. 

Copies of the comments, an abstract 
of comments containing ·staff responses, 
and the vahie/impact analysis .. 
supporting the rule, are available for 
public inspection at the Commission's 
Public Document Room at 1717 H Street, 
NW., Washington, DC. Single copies 
may be obtained on request from the 
Office of Standards Development, V,S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: E. G. 
Arndt. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553, title 5 of the 
United States Code, the following 
amendment to 10 CFR Part 50 is 
published as a document subject to. 
codification. 

45 FR 76602 
Published 11/19/80 
Effective 2/19/81 

Effective 2/17 /81 • 

10 CFR Part 50 

Fire Protection Program for Operating 
Nuclear Power Plants 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to require certain provisions for fire 
protection in opera ting nuclear power 
plants. This action is being taken to 
upgrade fire protection at nuclear power 
plants licensed to operate prior to 
January 1, 1979, by requiring resolution 
of certain contested generic· issues in 
fire protection safety evaluation reports; 
EF'FECTIVE DATE: February 19, 1981. 

Note.-The Nuclear Regulatory 
Commission has submitted this rule to 
the Comptroller General for review as 
may be appropriate under the Federal 
Reports Act, as amended (44 U.S.C. 
3512). The date on which the reporting 
requirement of this rule becomes · 
effective, unless advised to the contrary, 
reflects inclusion of the 45-day period 
that statute allows for such review (44 
U.S.C. 3512(c)(2)). 

FOR FURTHli:R INFORMATION CONTACT: 
David P. Notley, ·Office of Standards 
Development, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
phone 301-443-5921 or Robert L. 
Ferguson, Office of Nuclear Reactor 
Regulation, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
phone 301-492-7096. 
SUPPLIEMENTARY INFORMATION: On May 
29, 1980, the Nuclear Regulatory 
Commission published in the Federal 
Register (45 FR 36082) a notice of 
proposed rulemaking inviting written 
suggestions or comments on the . 
proposed rule by June 30, 1980. The 
notice concerned proposed amendments 
to 10 CFR Part 50, "Domestic Licensing 
of Production and Utilization Facilities," 
which would require certain minimum 
provisions for fire protection in nuclear 
power plants operating prior to January 
1, 1979. Fifty-one comment letters were 
received regarding the proposed 
amendments. A number of comments 
pertained to specific requirements in the 
proposed Appendix R, and these will be 
dealt with below. However, there were 
three substantive contentions-which 
were raised by many of the commenters. 
These three comments are summarized 
as follows: . 

1. Most commenters stated that the 30 
day comment period was too short to 
permit adequate detailed response and_ 
that the comment period should have 
been extended. 

The Commission does not agree. The 
NRC has been developing fire protection 
requirements since 1975. The NRC 
published comprehensive fire protection 
guidelines, Branch Technical Position 
BTP APCSB 9.5-1, and its Appendix A in 
1976. Licensees have compared their fire 
protection programs against these 
guidelines and have discussed their 
deviations from these guidelines with 
the NRC staff for the past four years 
during the NRC's fire protection reviews 
of operating reactors. A Safety 
Evaluation Report and, in most cases, 
supplements to the Safety Evaluation 
Report, have been issued for each 
operating reactor. These reports- . 
describe fire protection alternatives that 
have been proposed by the licensee and 
found acceptable by the staff as well as 
unresolved fire protection issues 
remaining between the staff and the 
licensee. Proposed Appendix R provided 
the Commission's requirements for 
resolving those issues. Thus, it concerns 
only a limited number of issues derived 
from the use of the earlier guides. The 
Commission believes that a 30-day 
comment"period was !idequate under 
these circumstances. 

2. Many licensees questioned the need 
for backfitting all the requirements of 
Appendix R. They commented that they 
*Amended 45 FR 79409 

had previously complied with staff fire 
protection recommendations in "good 
faith" and have committed to or · 
completed certain modifications. They . 
contend that the staff has properly 
determined that these modifications 
provide at least the level of fire 
protection described by the guidance 
contained in Appendix A to Branch 
Technical Position BTP APCSB 9.5-1. 
They also contend that these 
modifications provide a level of 
protection at least equivalent to that 
contained in the proposed nile. They 
express the concel'I). that the proposed · 
rule was written in such specific· · 
language that fire·protection issues tha:t 
were thought closed would be reopened 
and new, but not necessarily better, 
modifications \yould be required. These 
modifications could be accomplished 
only by the expenditure of considerable 
engineering, design, and construction . 
effort and at great und.ue expense. The 
commenters request that the · 
requirements in the proposed rule be 
rewritten to specify only the general. 
requirements of what needs to be 
accomplished. . 

These comments· raise three related_ 
issues. The first relates to the need for 
specific requirements. The general 
requirements relating to fire protection 
are already set forth in General Design 
Criterion 3 of Appendix A to 10 CFR . 
Part 50 and in the NRC guidance 
documents. These general provisions 
gave rise to a number of disputes over. 
whether specific methods adequately. 
accomplished the intended goal. The 
proposed rule is in.tended to provide 
sufficient specifi~ guidance to ensure 
satisfactory resolution of .these issues. 
Thus, reverting to' generalized guidance 
would no!' accomplish the intended 
purpose of the proposed rule. 

The second issue involved some 
instances in which the specific wording 
used resulted in unnecessary and · 
unintended restrictions. For example, 
the proposed rule called.for a "fresh 
water" supply. For firefighting purposes, 
brackish water is satisfactory and a 
"fresh" water supply is unnecessary. 
Similarly, the proposed rule called for 
an "underground" yard fire main loop. 
Often portions of a fire main loop run 
above ground iri·and as they enter 
structures. The Commission had not 
intended to prohibit running portions of' 
a fire main loop above ground: Other 
similar changes are discussed in Section 
III, "Specific Requirements," of this 
preamble. · 

The third issue relates to imposition of 
requirements on plants with presently· · 
installed or with existing commitments 
to install fire protection features 
previously determined by the staff to 
satisfy the guidance of Appendix A to 
BTP APCSB 9.5-1. The Commission 
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gene.rally agrees that, except for three 
sections that will be back fitted, 
Appendix R should not be retroactively 
applied to fe!l,tures that have been 
previously approved by the NRC staff as 
satisfying the provisi.ons of Appendix A 
to BTP APCSB 9.5-1. 

The NRC staff had intended, in its 
original proposal for Appendix R, that 
the requirements be applicable only for 
the resolution of unresolved disputed 
fire protection features. Thus, the staff 
had not intended the provisions of 
Appendix R to require modification of 
previously approved feature!', .This was 
not clearly described in the proposed 
rule as published for comment. In fact, 
the Supplementary Information 
published with the proposed arule 
explicitly indicated that "[a]ll licensees 
will be expected to meet the 
requirements of this rule, in its effective 
form, including whatever changes resl\lt 
from public comments.'.' 

In determining whether the specific 
requirements of Appendix R should be 
imposed on licensees with presently 
installed or existing commitments to 
install fire protection features previously 
determined to satisfy Appendix A to 
Branch Technical Position BTP APCSB 
9.5-1, it is important to recognize that 
Appendix R addresses only a portion of 
the specific items contained in the more 
comprehensive document, Branch 
Technical Position BTP APCSB 9.5-1 
and its Appendix A. Appendix A to BTP 
APCSB 9.5-1 has been the basic fire 
protection guid~nce used by the staff in 
their fire protection reviews conducted 
for all operating plants during the past 
several years. For many plants, 
licensees proposed systems and features 
that satisfactorily achi!;!ved the fire 
protection criteria set forth in Appendix 
A to BTP APCSB 9.5-1 and began to 
·promptly implement su.ch features and 
systems. 

Satisfactory features and systems are 
already in place and in operation in 
many plants. There is a reasonable 
degree of uniformity among most of 
these approved features for all facilities 
since they were reviewed against the 
same criteria of Appendix A to BTP 
APCSB 9.5-1.Jn general, the features 
previously approved by the NRC staff in 
its reviews of fire protection using the 
criteria of i}ppendix A to BTP APCSB 
9.5-1 provide an equivalent level of fire 
protection safety to that provided under 
the specific provisions of Appendix R. 
Thus, the further benefit that might be 
provided by requiring that previously 
approved features be modified to 
conform to the specific language set 
forth in Appendix Ris outweighed by 
the overall benefit of the early 
implementation of such previously 
approved features, which in many cases 
are currently being installed. 

Nevertheless, as a result of its 
continuing review of fire protection 

matters, the NRC staff has indicated to 
the Commission that there are 
requirements in three sections in which 
the protection afforded by Appendix R 
over and above that previously 
accepted, may be desirable. The 
Commission has decided that these 
requirements should be retroactively 
applied to all facilities. This decision is 
not meant to reflect adversely on 
previous licensee or staff evaluations; 
rather its purpose is to take fully into 
account the increased knowledge and 
experience developed on fire protectiol). 
matters over the last several years . .., 

The first of these sections is related to 
fire protection features for ensuring that 
3ystems and associated circuits used to 
ichieve and maintain safe shutdown are 
'ree from fire damage. Appendix A to 
JTP APCSB 9.51 permits a combination 
if fire-retardant coatings and fire 
letection and supression systems 
J11ithout specifying a physical separation 
listance to protection redundant 
1ystems (Appendix A, D.1(2)), ancj. such 
arrangements were accepted in some 
early fire protection reviews. As a result 
of some separate effects tests, the staff 
changed its position on this 
configuration, and subsequent plans 
have been required to provide 
additional protection in the form of fire 
barriers or substantial physical 
separation for safe shutdown systems. 
No credit for such coatings as fire 
barriers is allowed by Section III.G of 
Appendix R. Appendix A to Branch 
Technical Position BTP APCSB 9.5.1 and 
the proposed Appendix R recognized 
that there were plant-unique 
configurations that required fire 
protection features that are not identical 
to those listed in Section III.G of 
Appendix R: For these cases, fire 
protection features were developed by 
the licensee and described in a fire 
hazards analysis. Some of these 
arrangements were accepted by the staff 
as providing equivalent protection to the 
requirements of Section III.G to 
AppendixR. 

Requirements that account for all of 
the parameters that are important to fire 
protection and consistent with safety 
requirements for all plant-unique 
configurations have not been developed. 
In light of the experience gained in fire 
protection evaluations over the past four 
years, the Commission believes that the 
licensees should reexamine those 
previously approved configurations of 
fire protection that do not meet the 
requirements as specified in Section 
III.G to Appendix R. Based on this 
reexamination the licensee must either 
meet.the-req~lre~eiits of Section III.G of 
Appendix R or apply for an exemption 
that justifies alternatives by a fire 
hazard analysis. However, based on 

present information, the Commission 
does not expect to be able to approve 
exemptions for fire-retardant coatings. 
used as fire barriers. 

The second relates to emergency 
lighting. Section III.J of Appendix R calls 
for 8-hour emergency lighting, whereas 
in some cases less than 8-hour 
emergency lighting has been accepted as 
satisfying Appendix A to BTP APCSB 
9.5-1. While an adequate level of safety 
may be provided by less than an 8-hour 
supply, an 8-hour system would provide 
added protection and would generally 
involve only a small cost. The 
Commission therefore believes that 
licensees should upgrade the previously 
approved facilities to satisfy the 8-hour 
lighting requirement of Appendix R. 

The third relates to protection against 
fires in noninerted containments 
involving reactor coolant pump 
lubrication oil (Section III.O of 
Appendix RJ. The proposed rule 
permitted either an oil collection system 
or a fire suppression system. The staff 
has also accepted an automatic fire 
suppression system as an acceptable 
method of fire protection for this · 
application. The Commission has 
concluded that fire suppression systems 
do not give adequate protection for fires 
that may be induced by seismic events. 
The Commission therefore believes that 
previously approved suppression 
systems should be replaced with oil 
collection systems that can withstand 
seismic events. 

The technical basis on which these 
three sections are based are further 
discussed in Section III, "Specific 
Requirements," of this preamble. 

3. Most commenters stated that the 
implementation schedule contained in 
the proposed rule is impossible to meet 
for any of the operating plants. The 
commenters further stated that if the 
implementation schedule in the effective 
rule is the same as that in the proposed 
rule, the Commission must be prepared 
to either shutdown each operating 
nuclear power plant, or process 
exemption requests. 

The commenters then concluded that 
the implementation schedule should be 
rewritten to allow an adequate time 
priod for compliance. The proposed rule 
stated that "all fire protection and 
modifications identified by the staff as 
necessary to satisfy Criterion 3 of 
Appendix A to this part, whether 
contained in Appendix R to this part or 
in other staff fire protection guidance 
(except for alternate or dedicated 
shutdown capabiHty] shall be completed 
by November 1, 1980 unless, for good 
cause shown, the Commission approves 
an extension," (proposed paragraph · 
50.481.(c)). The Commission went on to 
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state its intention in the Statement of 
Consideration to the rule that" ... no 
plant would be allowed to continue to 
operate after November l, 1980, or 
beyond an extended date approved by 
the Comission, unless all modifications 
(except for alternate or dedicated 
shutdown capability) have been 
implemented." 

The Commission has reconsidered the 
implementation schedule and has 
determined that it should be modified 
for the following reasons: 

• After reviewing the comments and 
the information developed as a result of 
completion of fire reviews over the past 
6 months, the staff has informed the 
Commission that the date of November 
l, 1980, is not possible because the 
effective date of the rule will be after 
that date. 

• The staff has informed the 
Commission that it would expect 
virtually all licensees to request 
exemptions if the new implementation 
dates do not provide an appropriate 
period of time for complying with the 
requirements of Appendix R. The time 
and manpower resources needed by the 
licensees to prepare such requests and 
by the staff to formulate 
recommendations on these requests is 
not warranted from the standpoint of 
timely fire protection improvement. 

• The revised implementation 
schedule provides a careful balance of 
these considerations, calling for the 
remaining fire protection modifications 
to be implemented and installed on a 
phased schedule that is as prompt as 
can be reasonably achieved. 

The revised schedules distinguish 
between requirements imposed for the 
first time on the licensee by Appendix R 
and those requirements already imposed 
in license conditions or Technical 
Specifications issued prior to the 
effective date of the rule. For 
requirements imposed by Appendix R, 
including the items "backfit" to all 
plants, the schedule provides a 
reasonable time after publication of the 
rule for completion of required 
modifications. For requirements already 
imposed by license conditions providing 
for implemention after November l, 
1980, the Commission has reviewed 
these schedules and has found that in 
some instances the allotted time for 
completion of the required modifications 
may be excessive. Thus, for fire 
protection features other than those 
covered by Appendix R, although the 
Commission has extended the 
compliance dates beyond the November 
l, 1980, date in the proposed rule, the 
Commission has added a requirement 
that limits the compliance schedule in 
existing licenses if such schedules 
extend beyond what we now believe 
should have been a reasonable schedule 

initially. Relief from such limitation may 
be granted by the Director of Nuclear 
Reactor Regulation upon a showing that 
there is good cause for extending such 
date and that public health and safety is 
not adversely affected by such 
extension. 

It should also be noted that for 
licensees whose license conditions 
imposed a schedule with a compliance 
date of November l, 1980, or other date 
prior to the effective date of § 50.48, the 
Commission has suspended such 
compliance dates by promulgating on 
October 29, 1980, a temporary rule 
I 50.48 (45 FR 71569), which will be 
superseded by this rule. 

To better understand the nature of the 
public comments received and the staffs 
resolution of these comments, the 
following section will consider each 
section of Appendix R to this part. In 
Section Ill, we provide a summary of the 
Technical Basis for each requirement, 
followed by a summary of the public 
comments and a statement of the staffs 
disposition of those comments. 

Section l Introduction and Scope 
This section has been revised as a 

result of comments to include a 
discussion of the importance of safe 
shutdown capability and the distinction 
between requirements for "safety
related" equipment and equipment 
needed for "safe shutdown." 

Section II. General Requirements 
This section has been substantially 

rewritten as a result of comments to 
provide a concise summary of general 
requirements. The specific requirements 
were consolidated with the appropriate 
parts of Section Ill, "Specific 
Requirements," except that the credit 
given for 50-foot separation has been 
dropped. 

Section Ill Specific Requirements 
The requirements in this rule are 

based upon principles long accepted 
within that portion of American industry 
that has been classified by their 
insurance carriers as "Improved Risk" 
or "Highly Protected Risk". In each of 
these cases, the Commission has 
decided that the overall interest of 
public safety is best served by 
establishing some conservative level of 
fire protection and ensuring that level of 
compliance exists at all plants. The 
following is a list of the specific 
technical bases and resolution of public 
comments for each of the specific 
requirements in Appendix R. 

A. Water Supplies for Fire 
Suppression Systems Technical Basis. 
One of the basic fire protection 
requirements for a modern industrial 
site in the United States is a separate 
water distribution system for fire 

protection with dual water supplies. 
Duplicate water supplies are required to 
ensure uninterrupted fire suppression 
capability allowing for single failures 
and periodic maintenance and repair of 
vital portions of the systems. Duplicate 
water supplies may consist of separate 
suctions for fire pumps from a large 
body of water such as lake, river, or 
pond or from two water storage tanks. 

For nuclear power plants, the 
distribution system is required to consist 
of a loop around the plant with suitable 
valves for isolating portions of the 
system for maintenance or repair 
without interrupting the water supply to 
the various fire suppression systems in 
the plant. Thus, with dual supplies and a 
loop concept, an adequate water supply 
can be ensured to each manual or 
automatic water suppression system 
throughout the plant. 

An ensured minimum volume of water 
is set aside and dedicated for fire 
protection uses to be available at all 
times regardless of other simultaneous 
water uses in the plant. This water 
volume is dedicated for fire service by 
means of separate storage tanks or 
separate pump suctions from a large 
body of water. When common tankage 
is employed for fire service needs and 
other water services, the fire pump 
suctions must be at the bottom of the 
tank and other water supply suctions 
must be located at a higher level to 
ensure that the minimum dedicated 
water volume is set aside for fire 
protection needs. Administrative 
controls by themselves, such as locked 
valves to ensure adequate water supply 
for fire fighting needs, are deemed 
unacceptable at nuclear power plants. 

Comment Resolution 

Many commenters stated that we 
were being too restrictive by stipulating 
an underground yard fire main loop and 
fresh water supplies. Our intent was 
only that a yard fire main loop be 
furnished. We have deleted the 
specification for an underground loop 
since special conditions may dictate that 
part of the loop be above ground or 
inside safety-related buildings. Such 
arrangements are acceptable. 

With regard to the specification for a 
fresh water supply, the staff was 
attempting to avoid potential plant 
problems that are not associated with 
fire protection. From a fire protection 
standpoint, salt or brackish water is 
acceptable for fire suppression provided 
the fire protection system is designed 
and maintained for salt or brackish 
water. The requirement for fresh water 
supplies is therefore dropped. Other 
operational problems unrelated to fire 
protection that may result from the use 
of salt or brackish water for fire 
suppression activities are outside the 
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scope of this regulation. 

Several commenters took issue with 
the requirement for two separate 
redundant suctions, stating that some 
plants use a .single large intake structure 
on a lake or a river for all water 
requirements. The requirement for 

· separate intake structures was not 
intended and the rule has been clarified. 

Several comments called for deleting 
the requirements for dedicated tanks or 
use of vertical standpipe for other water 
services when storage tanks are used for 
combined service-water/fire-water uses, 
on the basis that this is overly restrictive 
and other ways are available to ensure 
a dedicated supply such as weirs, 
suction location, etc. Two separate but 
related issues are involved here. The 
first is the requirement for dedicated 
water storage tanks for fire fighting 
purposes. The suggestion that the 
requirement for dedicated tanks be 
deleted was rejected for the reasons 
stated in the preceding Technical Basis. 

The other point deals with ensuring 
minimum water storage capacity for fire 
suppression activities when storage 
tanks are used for combined service
water /fire-water uses. The term 
"vertical standpipe for other water 
service" simply means that the suction 
for other water uses in common storage 
tanks will be located sufficiently high to 
ensure the minimum water volume 
needs for fire suppression activities. If 
the commenters were assuming that 
"vertical standpipe" referred only to 
pipes inside the tank, this is not the 
case. In fact a standpipe exterior to the 
storage tank is more desirable since any 
leakage would be immediately evident. 
On an internal standpipe a leak in the 
pipe could actually allow depletion of 
the water otherwise to be reserved for 
fire uses. The rule has been clarified to 
allow physical alternatives for water 
supply dedication but to preclude 
exclusive use of administrative controls 
for this purpose. 

Some commenters objected to the 
requirement that other water systems 
used as a backup water supply for fire 
protection should be permanently 
connected to the fire main system and 
suggested that it would be sufficient to 
provide a water supply capable of being 
connected to the fire main system within 
ten minutes of the loss of normal water 
supply or pumps. The rule does not 
address backup water supplies. The 
requirement means that, if another 
water system is used as one of the 
redundant water supplies, it must satisfy 
all of the requirements of the fire 
protection water supplies. Additional 
backup supplies need not meet these 
requirements. 

One commenter asked why only a 
two-hour water supply is required when 

the Browns Ferry Fire lasted well over 
two hours. All of the investigations of 
the Browns Ferry Fire clearly show that 
if water had been used immediately, the 
fire would have been extinguished much 
earlier. Indeed once the manual fire 
fighting activities were started with the 
use of only one fire hose stream, the fire 
was extinguished within one-half hour. 
The staff would find unacceptable any 
condition in which a postulated fire that 
could threaten safe shutdown capability 
could not be controlled and extinguished 
within two hours with any combination 
of manual and automatic fire 
suppression activities. Therefore, a two
hour water supply is considered 
adequate. It should also be noted that 
this minimum dedicated water volume is 
based on maximum flow rates. Since 
most fires are controlled and 
extinguished with much smaller flow 
rates, this requirement realistically 
represents a dedicated water volume far 
in excess of two hours. 

B. Sectional Isolation Valves. 
C. Hydrant Isolation Valves 

Technical Basis. These two 
requirements are similar and can be 
treated together. Proper valving is 
required to isolate portions of the water 
distribution system for maintenance or 
repair without interrupting the water 
supply to manual or automatic fire 
suppression systems inside the plant. 
Valves are similarly required to permit 
isolation of outside yard hydrants from 
the water distribution system for 
maintenance or repair without 
interrupting water supply to fire 
suppression systems inside the plant. 
Visually indicating valves such as post 
indicator valves are preferred so that 
the position of the valve can be readily 
determined. However, key-operated 
valves (commonly known as curb 
valves) are acceptable for these 
purposes where plant-specific 
conditions warrant their use. 

B. Section Control Valves-Comment 
Resolution. Many commenters stated 
that the requirement for "approved 
visually indicating" sectional control 
valves was overly restrictive, 
unnecessary, and not specific with 
respect to who should give the approval. 
The Commission has accepted this 
suggestion; the rule now requires that 
sectional control valves shall be 
provided to isolate portions of the fire 
main for maintenance or repair without 
shutting off the entire system. Post 
indicator or key-operated valves are 
mentioned as two examples of 
acceptable valves. 

C. Hydrant Block Valves-Comment 
Resolution. A number of commenters 
made suggestions for rewording this 
section. This section has been clarified 
to state the requirement for capability to 

isolate hydrants from the fire main 
without disrupting the water supply to 
automatic or manual fire suppression 
systems in any area containing or 
presenting a fire hazard to safety-related 
or safe shutdown equipment. 

One commenter suggested that this 
requirement be dropped in its entirety 
since it "is a new requirement which has 
not been subjected to the peer review 
process." This suggestion was rejected. 
on the basis that Appendix A to BTP 
APCSB 9.5-1 contains the following 
sentence: "The lateral to each hydrant 
from the yard main should be controlled 
by a visually indicating or key-operated 
(curb) valve," and there was an 
opportunity to comment on this 
document. 

D. Manual Fire Suppression Technical 
Basis. Considerable reliance is placed 
on automatic fire suppression systems 
throughout a nuclear power plant. 
However, manual fire fighting activities 
often can control and extinguish slowly 
developing fires before an automatic fire 
suppression system is actuated. In 
addition, fires that are controlled or 
extinguished by automatic systems 
require a certain amount of manual 
response. Also, some areas of the plant 
do not warrant the installation of 
automatic fire suppression systems. 
Manual response is the only fire 
suppression available for these areas; 
thus, it is important that manual fire 
fighting capability be present in all 
areas of the plant, and that standpipe 
and hose stations be located throughout 
the plant. The standpipe and hose 
stations are to be located so that at least 
one effective hose stream can be 
brought to bear at any location in the 
plant containing or presenting a hazard 
to structures, systems, or components 
important to safety. They are to be 
supplied from the fire water supply 
system except for those inside 
containment, which may be connected 
to other reliable water supplies if a 
separate penetration into containment 
cannot be made for fire water service 
needs. 

Comment Resolution 

Several commenters suggested adding 
a sentence reading "Standpipe and hose 
stations are not required if sufficient 
justification can be provided that 
adequate fire protection features have 
been provided to account for a given fire 
area." This suggestion was rejected. The 
staff has taken the position that the 
minimum requirements are that at least 
one effective hose stream that will be 
able to reach any location that contains 
or could present an exposure fire hazard 
to the safety-related equipment. The 
Commission concluded that no analyses 
can identify hazards so carefully that 
this minimum requirement can be 
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further reduced. 
· E. Hydr0t;tatic Hose Test Technical 
Basis. Fire hoses should be 
hydrostatically tested periodically to 
ensure that they will not rupture during 
use. The requirement for a minimum test 
pressur~ of 300 psi comes from 
·NFPA 1962-1979 (National Fire Protection 

Association Standard for Care, Use and 

Maintenance of Fire Hose I ncludlng 

Connections and Nozzles, 1979 Edition 

of NFPA 1962)~a natlonally recognized 

· consensus standard. This standard 

contains other guidance for the use and 

care of fire hose that most Industries 

find useful. 

Comment Resolution 
Many commenters pointed out the 

erroneous usage of the term "service 
pressure" rather than uoJJ_erating 
pressure" in this require!11ent. ~he . 
intended meaning for this reqmrement 1s 
that all hoses would be tested at a 
pressure greater than the maximum 
pressure found in the fire protection 
water distribution systems. The correct 
terminology is "operating pressure." The 
rule has been so changed. In addition, 
the staff added a specific minimum test 
pressure requirement of 300 psi to meet 
the NFPA standard. · 

One commenter also pointed out that 
· hoses should be inspected for mildew, 
rot, cuts, or other damage. Although this 
is a valid comment, it is not an 
unresolved issue with any licensee so it 
need not be covered by this rule. In 
addition, such inspections are already 
being performed in accordance with the 
plant's Technical Specificai_tons. . 

F. Automatic Fire Detection Technical 
Basis. The requirement that automatic 
fire detection systems be installed in all 
areas that contain safe shutdown or 
safety-related systems or components 
follows generally accepted fire 
protection practice. Installation of such 
fire detection capability is independent 
of any requirements for automatic or 
manual fire suppression capability in an 
area. The purpose of these detection 
systems is to give early warning o.f fire 
conditions in an area so that the fire 
brigade can initiate prompt actions to 
minimize fire damage within the plant. 

Comment Resolution 

Many commenters suggested that the 
· words "automatic fire detection 
capability" be substituted for 
"automatic fire detection systems" on 
the basis that, as worded, the 
requirements are too limiting. They 
stated that an automatic sprinkler 
system with appropriate alarm check 
valves·and central alarm features 
provides acceptable detection/alar?Iing 
capability. Several commenters claimed 

*Correction 46 FR 44734 

that a separate detection system is not 
needed in areas covered by sprinkler 
systems equipped with fusible link 
sprinkler heads. A fusible link has a 
time delay before it actuates. However, 
more importantly, a smoldering . 
localized fire that could do damage may 
not generate enough heat to melt the 
fusible link. While we do not disagree 
that the alarm from an automatic fire 
suppression system serves a_s · 
notification that a fire exists, we · 
concluded that the minimum 
requirement for a separate fire detection 
system in all such areas should be 
retained. The fire hazards analysis may 
call for a separate suppression system, 
but this would be in addition to the fire 
detection sy!ltem. 

G. Protection of Safe Shutdown 
Capability Technical Basis. The 
objective for the protection of safe 
shutdown capability is to ensure that at 
least one means of achieving and 
maintaining safe shutdown conditions 
will remain available during and after 
any postulated fire in the plant. Because 
it is not possible to predict the specific 
conditions under which fires may occur 
and propagate, the design basis 
protective features are specified rather 
than the design basis fire. Three 
different means for protecting the safe 
shutdown capability outside of· 
containment are acceptable. The first 
means is separation of redundant safe 
shutdown trains and associated circuits 
by means of 3-hour fire rated barriers. 
The second means is a combination of 
separation of redundant safe s_hutdown 
trains and associated circuits by a 1-
hour fire rated barrier and automatic fire 
suppression and detection·capability for 
both redundant trains. The third means, 
which may be used only when 
redundant trains and associated circuits 
are separated by 20 feet or more of clear 
space, requires automatic fire 
suppression and detection systems in 
the area. An alternative or dedicated 
safe shutdown capability independent of 
the fire area is required if fire protection 
for safe shutdown capability cannot be 
provided as outlined above. For cables 
and equipment needed for safe 
shutdown located inside of noninerted 
containments, a lesser degree of fire 
protection is permitted because 
transient exposure· fires are less likely 
inside containment during plant 
operation. Section 111.M, "Fire Barriers," 
discusses the technical basis for the 3-
hour barrier, and Section III.L, 
"Alternative and Dedicated Shutdown 
Capability," discusses the technical 
basis for safe shutdown capability. 

Comment Resolution 

Many commenters suggested that the 
first paragraph be changed slightly arid 

the rest of this section deleted. The 
basis for their contention.is that the rule 
should state simply the requirement to 
protect cables or equipment of systems 
necessary for safe shutdown of the plant 
and leave specific implementation 
details in some other type of document. 

We have modified this section by 
removing the listing of considerations, 
deleting Table I. and revising the 
wording to provide clarification. 

H. Fire Brigade. 
I. f'ire Brigade Training Technical 

Basis. Most modern industrial plants 
with replacement cost values · . 
approaching those of a modern nuclear . 
powered electric generating station have 
a full-tirne fully equipped fire 
department, including motorized fire 
apparatus. Because· of.the reduced 
severity of fire hazards in a nuclear 
generating station as compared to a 
manufacturing plant, the Commission 
believes that it is not necessary to 
mandate a fully staffed fire department. 
However, manual fire response 
capability is required at a nuclear plant 
and a properly equipped and fully 
trained fire brigade will satisfy this 
need. The Commission has determined 
that a brigade of five persons constitutes 
the minimum size sufficient to perform 
the actions that may be required by the 
brigade during the fire and to provide 
some margin for unanticipated events. 1 
Similarly, the training requirements 
listed are considered the minimum 
needed to ensure that the ·fire brigade 
will be able to function effectively ' 
during a fire emergency. · 

The proposed rule required emergency 
breathing apparatus without specifying 
the number of such pieces of apparatus. 
The rule has been modified to specify 
the personnel for whom such apparatus 
is to be provided; and to specify reserve 
air requirements.·· 

H. Fire Brigade-Comment · 
Resolution. Many commenters suggested 
changing this requirement to a simple 
statement that a trained and equipped, 
nominal size, site fire brigade of five 
persons be provided on each shift unless 
a lesser number is justified. This 
recommended change was rejected by 
the Commission for'the reasons stated 
in the Technical Basis. . . 

Some commenters objected, to the 
exclusion of the shift supervisor from . 
the fire brigade. The commenters felt. . 
that the shift supervisor should go to the 
fire and provide the· benefit of his 
expertise and authority. The.rule would 
not prevent this. However, the shift 
supervisor may have· to go elsewhere 
durip.g th.e course of·a fire that adversely 

1 This is discussed at length in the NRC slafrs 
"Evaluation of Minimum Fire Brigade Shift Size",· 
dated June 8, 1979: copies are available from David 
P. Notley, Office of Standards Development, U.S, 
Nuclear Regulatory Commission, Washington, D.C. 
20555. 
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affects plant operation. The fire brigade 
leader must stay with the fire brigade 
and be assigned no other 
responsibilities during a fire emergency, 
therefore, the shift supervisor must be 
excluded from membership on the fire 
brigade. 

I. Fire Brigade Training-Comment 
Resolution. Many commenters have 
stated that NRC used unnecessary detail 
in spelling out spe'cific requirements for 
classroom.instrui:tion, fire fighting 
practice, and fire drills. Some 
commenters felt that these requirements 
wer.e more detailed than anything the 
Commission has published, with regard 
to operator training. The Commission 
here points out that'most of the 
investigations of the TMI accident 
identified inadequately trained 
operators as an important factor and 
that work is now being.done in this 
area. The fact is not that the training 
requirements spelled out here for the fire 
brigad~ memb~rs are.excessive when 
compared to training requirements for 
reactor operators.but that fire brigade. 
training is further along in development; 
and training parameters that are 
essential to a comprehensive program 
have been' identified. 
. J. Emergency Lighting Technical. 
Basis. Emergency lighting is required in 
all nuclear power plants. Battery
powered lights with capacities of 1 V~ to 
2 hours is usually sufficient for 
emergency egress .. However, the postfire 
emergency lighting requirements in a 
nuclear power plant are of a different 
kind. The need is for lighting that aids 
the access to equipment 'and 
components that must be manually 
operated by plant perso,nnel to effect 
safe.J>l~1:1t. shutdown during pl~n~ . 
emerg·~nc1es. Because. such achv1hes 
may extend over a considerable period 
of time both during and after the fire, it 
is prudent to ·provide 8-hour battery 
emergency lighting capability .to allow 
sufficient time for normal lighting to be 
restored with a margin for un'anticipated 
events.·. 

Comment Resolution 
Many commenters stated that the 

requirement for emergency lighting is 
overly restric_tive in three specifica: first, 
that emergency lighting is unnecessary 
in many of the design·ated areas; second, 
that the require~ent for sealed beam or 
fluorescent units is overly restrictive; 
third, that the requirement for individual 
8-hour battery power supply is 
excessive. Three commenters 
recommended a 2-hour battery power 
supply; five commenters recommended a 
plant-specific power supply; and one 
commenter recommended that there be 
no permanent installation. 

These suggestions have been accepted 
in part. Lighting units· with 8-hour 

battery supplies are to be provided in all 
areas needed for operation of safe 
shutdown equipment and in access and 
egress routes thereto. The reasoning 
behind the requirement for an 8-hour 
battery power supply is that there can 
be a great deal of other activity during a 
fire emergency and operators involved 
in safe plant shutdown should not also 
have to be concerned with lighting in the 
area. The small cost differential . 
between 2-hour supply and the 
substantial additional protection 
afforded by the 8-hour supply does not 
warrant rec:lucing this requirement. The 
Commission has decided to require an 8-
hour battery power supply in all.areas 
needed for operation of safe shutdown 
equipment and in access and egress 
routes. 

K. Administrative -~ontrols Technical 
Basis. The fire protection progralI! uses 
administrative controls for fire 
prevention and prefire planning. The 
items listed in this section are generally 
accepted within the fire protection 
community as minimum requirements 
for an effective administration of the fire 
protection program. Controls are placed 
on the storage and use of combustible 
materials to reduce the fire loading in 
safety-related areas and on ignition 
sources to avoid careless operations. 
Procedures are used to control actions 
to be taken by individuals who discover 
a fire and by the fire brigade for the 
development of preplanned fire fighting 
strategies and actual fire fighting 
techniques. 

Comment Resolution 

Many commenters stated that this 
requirement was much too detailed for a 
regulation. Some stated that the 
requirements should apply only to those 
areas having safe shutdown equipment. 
Other commenters stated that a simple 
statement that administrative 
procedures should be established to 
control the various fire hazards 
throughout the plant was sufficient: and 
that the details could be spelled out in a 
regulatory guide or some other similar 
document. 

Minor changes have been made in the 
wording of this requirement for 
clarification. 

L. Alternative and Dedicated 
Shutdown Capability. 

Technical Basis. In some locations. 
(such as the cable spreading room) 
within operating nuclear power plants, it 
is not always possible or practicable to 
protect ·redundant safe shutdown 
systems _against adverse .effects of fire or 
fire suppression activities _only through 
the use of fire protection features. . 
because the redundant safe shutdown 
systems in a given fire area are too close 
to each other. Alternative shutdown 
capability has usually been required to 

be independent of the control room; 
cable spreading room, switchgear rooms 
and cable riser areas because redundant 
systems in these areas are not 
adequately separated. When plant 
modifications to provide alternative 
shutdown systems are extensive, a 
dedicated system that is essentially a 
minimum capability safe shutdown train 
and is independent of those already 
existing may be provided. This minimum 
capability is required to maintain the 
process variables within those values 
predicted for a loss of offsite po_wer. The 
case of loss of offsite power is assumed 
because fires in certain circumstances 
(e.g., electrical distribution systemr,J 
could cause or be related to such a loss. 
Fire damage to cold shutdown capability 
is limited to damage that can be 
repaired within 72 hours to provide a 
margin in achieving cold shutdown 
conditions. Consideration is given to 
associated circuits because most plants 
were not designed with this concept in 
mind. Should either the alternative or. 
dedicated capability be required to 
function because of a fire, it must not be 
disabled by fire damage to associated 
circuits. Also, this capability does not 
have to meet the single failure criterion 
because it is only one of several levels 
of defense. Seismic Category I criteria is 
not imposed because fires that would 
require the installation of alternative or 
dedicated shutdown capability are not 
seismically induced. 

Comment Resolution 
Many of the commenters stated that 

this requirement exceeded the scope of 
Appendix R by defining alternative 
shutdown requirements. They stated 
that the time requirements are excessive 
and should be dropped. They also · 
contend that this regulation does not 
take into account the many plant 
reviews being conducted under the . 
Systematic Evaluation Program [SEP]. 

It is generally understood that cold 
shutdown is the ultimate safe shutdown 
condition and that, for each fire area, 
differen·t means may be used and may 
be necessary to achieve cold shutdown. 
Because a fire in certain areas at some 
plants would have the capability of 
disabling systems required to achieve 
both hot and cold shutdown, it is 
necessary to specify the minimum 
capability and time requirement for each 
condition necessary to achieve safe 
shutdown. We agree that evaluations 
being made under the Systematic 
Evaluation Program (SEP) may also call 
for alternative or dedicated shutdown 
capability for reasons other than fire 
protection. For example, seismic, 
flooding, or emergency core cooling 
requirements resulting from the SEP may 
require additional modifications. Each 
licensee should be aware of the status of· 
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the SEP so that the requirements 
resulting from SEP can be effectively 
integrated with those relating to fire 
protection to the extent possible. 
However, the Commission has decided 
that the modifications required to 
complete the fire protection program 
should not be deferred until the SEP 
review is completed. 

M. Fire Barriers. 
Technical Basis. The best fire 

protection for redundant trains of safe 
shutdown systems is separation by 
unpierced fire barriers-walls and 
ceiling-floor assemblies. Because these 
barriers are passive fire protection 
features, they are inherently reliable 
provided they are properly installed and 
maintained. Fire barriers have been 
used successfully for many years to 
subdivide large potential fire losses into 
smaller, more acceptable risks. Even fire 
barriers with openings have successfully 
interrupted the progress of many fires· 
provided the openings were properly 
protected by fire doors or other 
acceptable means. · 

Fire barriers are "rated" for fire 
resistance by being exposed to a 
"standard test fire". This standard test 
fire is defined by the American Society 
for Testing and Materials in ASTN E-
119, "Standard for Fire Resistance of 
Building Materials." Fire barriers are 
commonly rated as having a fire . · 
resistance of from 1 to 8 hours. Most 
"Improved Risk" or "Highly Protected 
Risk" (as classified by insurance 
carriers) industrial properties in the 
United States require fire barriers to 
have a resistance rating of 2 to 4 hours. 

While a nuclear power plant has a 
low fire load, the potential 
consequences of fire are serious. 
Therefore, the Commission has selected 
3 hours * as an acceptable 

minimum fire resistance rating for fire 
barriers separating redundant trains for 
safe shutdown systems. This will give 
ample time for automatic and manual 
fire suppression activities to control any 
potential fire and for safe shutdown 
activities to properly control the reactor. 
Many operating plants, or plants that 
are already built but that .are not yet 
operating, have both trains of safe 
shutdown equipment located in dose 
proximity and a single fire could 
damage or destroy the functional 
capability of both redundant trains. If 
specific plant conditions preclude the 
installation of a 3-hour fire barrier to 
separate the redundant trains, a 1-hour 
fire barrier and automatic fire 
suppression system for each redundant 
train will be considered the equivalent 
of 3-hour barrier. 

If the 1-hour fire barrier and automatic 
fire suppression for each redundant 
train cannot be provided because of 
plant-specific conditions, alternative or 
dedicated shutdowns capability will be 

required to ensure safe shutdown . 
capability. The use of a 1-hour barrier in 
conjunction with automatic fire 
suppression and detection capability for 
each redundant train of safe shutdown 
equipment is based on the following 
considerations. Automatic suppression 
is required to ensure prompt, effective . 
application of suppressant to a fire that 
could endanger safe shutdown 
capability. The activation of an 
automatic fire detection or suppression 
system does not occur until sufficient · 
smoke or heat has been developed by 
the fire. Therefore, the Commission is 
requiring a 1-hour barrier to ensure that 
fire damage will be limited to one train 
until the fire is extinguished. 

These requirements have now been 
incorporated in Section III.G, "Fire 
Protection of Safety Functions.'·' 

Comment Resolution 
Several commenters made a number 

of suggestions of an editorial nature. 
One suggestion was to add "or unless 
other fire protection features have been 
provided tci ensure equivalent 
protection" in the first paragraph, where 
three-hour rated fire barriers were 
stipulated unless a lower rating was 
justified by the fire hazards analysis. 
The Commission feels that this adds 
nothing in the way of clarification and . 
the suggestion was not adopted. The 
second paragraph requires that 
structural steel forming a part of or 
supporting ~ny fire barrier have a fire. 
resistance equivalent to that required of 
the barrier. An example was given of 
metal lath and plaster covering as being · 
one means of providing equivalent 
protection. Several commenters stated 
that they thought this was too narrow 
and would be interpreted by some 
people as the only acceptable method 
permitted. Since the example seemed to 
be confusing, a decision has been made . 
to eliminate it. Other.comments to the 
effect that the requirement was 
excessively restrictive with regard to 
fire barrier penetrations, including fire 
doors and their associated frames and 
hardware, and ventilation systems have 
been acted upon by the staff and the 
requirement, as it had affected these 
items, was deleted. 

N. Fire Barrier Cable Penetration Seal 
Qualification. 

Technical Basis. Unpierced fire 
barriers offer the best protection for 
separating redundant trains of safety
related or safe shutdown equipment. 
However, these barriers must be pierced 
for both control.and power cable11 .. 
These penetrations must.be sealed to 
achieve a degree of fire resistance 
equivalent to that required of the barrier 
that is pierced. ASTM Standard E-119 is 

*Correction 46 FR 44734 

the national consensus standard used 
for testing and rating these cable 
penetration seals. Since the cables 
conduct the heat through the barrier, 
and since the cable insulation is 
combustible, the acceptance criteria of 
the ASTM Standard E-119 relating to 
temperature on the unexposed side must 
be appropriately modified. 

Comment Resolution 
Some commenters suggested that this 

entire section be deleted and replaced 
with the following two sentences: 
"Penetration seals shall provide the 
equivalent protection which is required . 
of the fire barrier. Evaluation of the 
penetration seals based upon a design 
review and relevant test data or 
qualification tests may be made.'' The 
commenters felt that sufficient test data 
are available t~ permit evaluation of 
design requirements "1ithout full-scale 
mockup testing and that many of the 
items spelled out in the .regulation, such 
as the water hose stream test, were too 
detailed and did not belong in the , 
regulation. The Commjssion has 
reconsidered this issue and revised the 
rule to (a] require the use of . 
noncombustible materials only in the 
construction of fire barrier penetration 
seals, (b) require fire barrier penetration, 
seals to be qualified by test; and (c) 
require such tests to satisfy certain 
acceptance criteria. 

0. Fire Doors. . 
Technical Basis. Door openings in fire 

walls constitute another breach that · · 
must be protected. Fire doors that have 
been tested and rated for certain fire 
exposures are ins.talled to protect these' 
openings. Fire doors frequently fail to 
protect the openings in which they are 
installed because"they are not fully 
closed. Various methods are available to 
licensees to ensure that fire doors are. in· 
proper operating condition and that they 
will be closed during a fire. These 
options are listed in Appendix R. 

Comment Resolution 

Many commenters stated that this 
requirement is too detailed and should 
be deleted. Minor editorial changes have 
been made in order to more clearly state 
the requirements.· 

P. Reactor Coolant Pump Lubrication 
System. 

Technical Basis. Each reactor coolant 
pump motor assembly typically contains 
140 to 220 gallons of lube oil. Oil leaking 
from some portions of the lube oil 
system may come in contact with 
surfaces that are hot enough to ignite the 
oil. The resulting fire could be large, and 
access to the fire would be delayed 
because of the time required to enter the 
containment. Containent air temperature 
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would increase, severe localized 
environments would develop in the area 
of the fire, and a large amount of smoke 
would be generated. These conditions 
could affect operability of safety-related 
equipment inside containment. 
Therefore, an oil collection system is 
necessary to confine any oil discharged 
due to leadkage or failure of the 
lubrication system and to prevent it 
from becoming a fire hazard by draining 
it to a safe location. These occurrences 
could be random or could be seismically 
induced because the existing lube oil 
system piping and oil collection systems 
may not be designed to withstand a 
design basis seimic event. 

Appendix A to BTP APCSB 9.5-1 
states that for operating plants, 
"postulated fires or fire protection 
system failures need not be considered 
concurrent with other plant accidents or 
the most severe natural phenomena." 
The basis for that statement is two fold. 
First, nuclear power plants are massive 
structures, and essential services are 
designed to withstand earthquakes and 
other natural phenomena. Second, the 
history of many fires associated with 
recent earthquakes have been 
evaluated. These evaluations showed 
that such fires usually are due to failure 
of piping or tanks of flammable gasses 
or liquids such as municipal natural gas 
distribution systems or gasoline storage 
and/or dispensing stations. Where such 
potential fire hazards exist in nuclear 
power plants ( e.g., hydrogen for 
generator cooling, or oil fuel for the 
emergency diesel generator or station 
space heating boilers) they are designed 
and installed to withstand the damaging 
effects of various natural phenomena, 
and other special fire protection features 
are provided as necessary. However, 
General Design Criterion. ~ Design Bases . 
for Protection Against Natural 
Phenomena requires that structures, 
systems, and components important to 
safety be designed to withstand the 
effects of earthquakes without loss of 
capability to perform their safety 
function. Regulatory Guide 1.29, 
"Seismic Design Classification," 
describes an acceptable method for 
identifying and classifying those 
features of light-water-cooled nuclear 
power plants that should be designed to 
withstand the effects of the Safe 
Shutdown Earthquake. In this guide, 
paragraph C.1 applies to systems that 
are required to remain functional to 
ensure heat removal capability; 
paragraph C.2 applies to systems that do 
not have to remain frunctional for that 
purpose, but whose failure could reduce 
the functioning of those systems covered 
by paragraph C.1. The reactor coolant 

pump oil collection system is covered by 
paragraph C.2 because its function is 
required to protect safety-related 
systems rather than to perform a safety 
function. Because the failure of the oil 
collection system for a seismically 
induced oil fire should not prevent a 
safety-related system from performing 
its safety function (Regulatory Guide 
1.29, "Seismic Design Classification," 
paragraph C.2), the oil collection system 
should be designed, engineered, and 
installed so that its failure will not lead 
to a fire affecting safety-related 
equipment as a result of an earthquake.· 

The proposed rule permitted two 
alternatives-an oil collection system or 
an automatic fire suppression system. 
We have deleted the alternative of the 
suppression s'ystem because · 
unacceptable damage may result to the 
safety-related systems from the burning 
of oil before the suppression system is 
actuated and because the fire water 
supply system is not designed to 
withstand seismic events. In addition, 
these pumps are located within the 
biological shield inside containment, 
therefore, timely fire brigade action 
would be difficult if the suppression 
system malfunctions. Further, if the 
suppression system becomes inoperable· 
during operation, a fire watch or patrol 
cannot enter the area during operation. · 

Comment Resolution 
A number of commenters suggested 

that this section is too detailed and 
should he substantially modified. This 
requirement was changed to delete the 
option of protecting the reactor coolant 
pump lubrication system with an · 
automatic fire suppression system. We 
have modified the' rule to indicate that 
the requirement that the oil collection 
system be designed to provide 
reasonable assurance that it will 
withstand the Safe Shutdown 
Earthquake can be met by satisfying 
paragraph C.2. of Regulatory Guide 1.29, 
"Seismic Design Classification," as 
described above. · 

Q. Associated Circuits. 
Technical Basis. When considering 

the consequences of a fire iri a given fire 
area during the evaluation of safe 
shutdown capabilities of a plant, the 
staff must be able to conclude that one 
train of equipment that can be used 
immediately to bring the reactor to a hot 
shutdown condition remains unaffected 
by that fire. The staff must also be able 
to conclude that damage to one train of 
equipment used for achieving cold 
shutdown will be limited so that the 
equipment can be returned to an . 
operable condition within 72 hours. (See 
Technical Basis-for Section III.G, 
"Protection of Safe Shutdown 

Capability.") In the fire hazards analysis 
for a plant, the equipment relied upon to 
perform both functions must be 
identified for each fire area. It follows 
that any associated non-safety circuits 
in the fire area that could adversely 
affect the identified shutdown 
equipment by feeding back potentially 
disabling conditions (e.g., hot shorts or 
shorts to ground) to the power supplies 
or control circuits of that equipment 
must also be evaluated. Of course such 
disabling conditions must be prevented 
to provide assurance that the identified 
safe shutdown equipment will function 
as designed. These requirements have 
now been incorporated in Section III.L, 
"Alternative and Dedicated Shutdown 
Capability." 

Comment Resolution 

Many commenters stated that this 
requirement should be deleted because 
many older plant designs did not 
consider associated circuits and this is, 
therefore, a new.design requirement. 
The commenters felt that the analysis 
that will be required to satisfy this 
requirement will be both long and 
complicated and the requirement should 
therefore be deleted. 

The Commission rejected these 
suggestions for the following reasons. 

1. Virtually all of the fire protection 
modifications made tci date have been 
required to correct deficiencies that 
resulted from lack of consideration of 
certain specific items during initial 
design and construction. 

2. The Browns Ferry fire showed the 
necessity of divisional separation of the 
associated circuit of the control cables 
to prevent the disabling of safety 
systems by a single fire. This has been 
discussed with licensees during 
evaluations of alternative and dedicated 
shutdown capability and is necessary to 
ensure that safe shutdown systems will 
be able to function properly in the event 
of fire. 

3. The staff considers incomplete any 
fire hazard analysis that does not 
consider the effects of fire damage to 
circuits that are associated with safe 
shutdown systems. 

As indicated above, as a result of the 
comments received on this issue, it is 
unclear that associated circuits have in 
fact been adequately considered by 
licensees in their reviews using the 
guidance of Appendix A to BTP APCSB 
9.5-1. To ensure that the associated 
circuits are considered, all operating 
nuclear power plants will be required to 
meet the requirements of Section III.G of 
AppendixR. 
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General Comments Resolution: 

Several commenters contended that 
Commission regulations mandate that 
an adjudicatory hearing be conducted 
prior to a final decision. One commenter 
labeled the regulation an "order" within 
the meaning of the Administrative 
Procedure Act (5 U.S.C. 551(6)) (APA) 
and asserted that 10 CFR 2.204 of the 
Commission's regulations, "Order for 
Modification of License," applies to this 
rulemaking proceeding. 

The Commission disagrees with these 
comments. A "rule" is defined in the 
APA'to mean "the whole or a part of an 
agency statement of general or · 
particular applicability and future effect 
designed to implement • * * or 
prescribe law or policy * * *" (5 U.S.C. 
551(4)). The agency action questioned 
here is clearly one that treats similarly 
situated licensees equally and that 
prescribes future conduct or 
requirements. For those licensees who 
have not already provided an equivalent 
level of fire protection, certain specific 
fire protection features are required. 
Various of these requirements would 
apply to approximately 40 facilities. The 
commenter's characterizat'on of the rule 
as an order, along with the assertion 
that 10 CFR 2.204 mandates a hearing 
before the rule becomes final is 
incorrect. On its face, that regulation 
(which does grant a hearing right) 
applies only to Commission orders that 
modify a license. 2 It does not apply to 
requirements promulgated through a 
rulemaking action conducted in 
accordance with the requirements of 
applicable law. 

Several commenters contended that 
the environmental impact had not been 
adequately addressed. One commenter, 
citing the requirements in Section III.A 
of Appendix R for two water supplies 
and two separate redundant sections as 
examples of requirements involving 
environmental issues, contended that 
the Commission relied upon its staffs 
"unsupported determination that, 
pursuant to 10 CFR § 51.5(d), an 
environmental impact statement, 
appraisal, or negative declaration is not 
required." The Commission has 
considered Section III.A and has further 
considered the remaining requirements 
of Appendix Rand remains convinced 
that the regulations are not substantive 
IWld are insignificant from the standpoint 
of environmental impact. 

One commenter suggested that all 
plants be required to install dedicated 

2 11 should also be noted that § 2.204 is codified in 
Subpart B of 10 CFR Part 2. The scope of Subpart B 
is specifically limited to "cases initiated by the staff 
• • • to impose requirements by order on a 
licen11ee" (10 CFR 2.ZOO(a)). (Emphasis supplied.) 

shutdown capability. The Commission 
does not agree. We believe that the 
Commission's overall fire protection 
program involving extensive plant
specific fire protection modifications 
that are based on guidance set forth in 
Branch Technical Position BTP APCSB 
9.5-1 and its Appendix A and the 
specific requirements of Appendix R to 
resolve disputed issues provide 
adequate fire protection. 

One commenter stated that the 
ambiguity of the proposed regulation 
with regard to critical items requires 
that it be renoticed. The commenter 
referenced three portions of the 
proposed Appendix R as examples of . 
such ambiguity. They were Section d'I.G, 
Section III.N, and Section III.Q. We have 
reviewed these examples.· 

In reference to the first example, the 
commenter stated that the first 
paragraph of Section III.G identifies 
alternative shutdown capability as an 
optional protective feature and that 
paragraph III.G.2.c then identifies 
alternative shutdown capability as a 
minimum fire protection feature. We do 
not agree with this statement. The first 
paragraph of Section III.G identifies 
alternative shutdown capability as one 
option in a combination of fire 
protection features for a specific fire 
area. Paragraph III.G.3 indicates when 
this option should be used. 

In reference to the second example, 
the commenter stated that Section III.N. 
requires a pressure differential across 
the test specimen during the testing of 
fire barrier penetration seals but fails to 
define the pressure differential. This 
comment is incorrect. The pressure 
differential called for by the proposed 
provision was the maximum.pressure 
differential that the barrier would 
experience in the specific plant 
installation. In any event, the 
requirement for pressure differential 
during such testing has been deleted 
siqce only noncombustible material is 
now being used for such seals. 

In reference to the third example, the 
commenter stated that Section III.Q is 
totally lacking in definition. We do not 
agree. Footnote 6 references Regulatory 
Guide 1.75 and IEEE Std 384-1974. The 
latter document is a commonly used 
industry standard that defines 
associated circuits and provides 
guidance for ensuring that such circuits 
do not compromise the independence of 
the shutdown circuits they are 
associated with. 

Based on the above examples and our 
review of the other provisions of the · 
proposed rule, we do not believe that 
the rule as proposed was ambiguous so 
as to require renoticing. Moreover, it 
should be noted that, based on other 

comments received on the proposed 
regulations, other commenters 
demonstrated a thorough understanding 
of the proposed requirements. · 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and Sections 552 and 553 of Title 5 of the 
United States Code, notice is hereby 
given that the following amendments to 
Ti tie 10, Chapter I, Code of Federal 
_Regulations, Part 50, are published as a 
document subject to codification. 

45 FR 76968 
Published 11/21/80 
Effective 2/4/81 

Criteria and Procedures 
for Determining Eligibility 
for Access to or Control 
Over Special Nuclear Material 

See Part 11 Statements of Consideration 

46 FR 20l53 
Published 5/4/81 
Effective 5/4/81 

10 CIFR Part 50 

Codes and Standards for Nuclear 
Power Plants 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to incorporate by reference new 
addenda of the ASME Boiler and 
Pressure Vessei Code. The sections of 
the ASM.E Code being incorporated 
provide rules for the construction of 
nuclear power plant components and 
specify requirements for inservice 
inspection of those components. 
Adoption of these am~_ndments permits 
the use of improved methods for -
construction and inservice inspection of 
nuclea_r power plants. 
EFFECTIVE DATES: May 4, 1981. 
FOR FURTHER INFORMATION CONTACT: 
Mr. E. Baker, Office of Standards· 
Development, U.S. Nuclear Regulatory · 
Commission, Washington, D.C. 20555,, 
Phone 301-443-5999. 

·SUPPLEMENTARY INFORMATION: On · 
December 31, 1980, the Nuclear 
Regulatory Commission published.in the 
Federal Register (45 FR 86500) proposed 
amendments to its regulation, 10 CFR 
Part 50, "Domestic Licensing of 
Production and Utilization Facilities." 
The proposed amendments revised 
§ 50.55a to incorporate by reference the 
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Winter 1978 Addenda and the Summer 
1979 Addenda to Section III, Division l; 
"Rules for the Construction of Nuclear 

·Power Plant Components," of the ASME 
Boiler and Pressure Vessel Code and 
Section XI, "Inservice Inspection of 
Nuclear Power Plant Components," of 
the ASME Code. 

Interested perso'n were invited to 
submit written comments for 
consideration in conne~tiori'with the·· 
proposed amendment by February 17, 
1981. No comments were receive'd. The 
Commission has adopted the proposed 
amendment with a minor editorial 
revision to accommodate the·· 
incorporation by reference of the ASME 
Code. · 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy' 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Title 10, Chapter 1, Code 
of Federal Regulations, Part 50 are 
published as a document subject to 
codification. 

46 FR 28838 

Published 5/29/81 

Effective 5/29/81 

10 CFR Part 50 

Emergency Planning; Correction. 

AGENCY:- Nuclear Regulatory 
Commission. 
ACTIOfC Final rule: correction. 

SUIIMARY:' The Commission is making 
two minor·corrections to its emergency 
·planning rules that appeared iri the 
Federal Register of Tuesday, August 19, 
1980 [45-'FR 55402). The two corrections · 
are designed to bring the l&Jl8Uage of the· 
rule into conformity with the 
Commission's intent. 
EFFECTIYI! DAT£ May 29, 1981. 
FOR FURl'Hl!R INFORMATION CONTACT: 
Mark E. Chapko. Attorney, Office of the 
General Counsel. U.S. Nuclear 
Regulatory Commission. Washington. 
DC 20555, 20~224. · . 
SUPPU!liiDrrARY INl'OIIIIAnGN: In 
approving-the text of the final rules on 
emergency. planning on July 23, 1980, the 
Commission gave considerable attention 
to whether the overall standard to be 
used in judging emergency preparedness 
should be "whether the state of onsite 
and offaite emergency preparednesa 
provides reasonable assurance that 
appropriate protective measures can 
and will be taken in the event of a 
radiological emergency" or some other 
standard. See SECY-80-275, Encl.Bat 1, 
Vol. 14 of Administrative Record of 

Emergency Planning Rulemaking (PR-50 
(44 FR 75167)) [emphasis added). After 
extensive debate, the Commission 
settled upon "adequate" instead of 
·"appropriate." The final rule, with ~o 
inadvertent exceptions, reflects that 
change. 45 FR 55402 (August 19, 1980), 
Transcript Qf July 23, 1980 Meeting, 20-
48 (Vol. 9 of Record, supra). As the 
record makes clear, the Commission 
specifically intended in its public 
deliberations that the word · 
"appropriate" was to be chang~ 
accordingly, especially in the rules. Id. 
-at 47.,.48, 123-124. Indeed, the 
Supplementary Information ·uses the 
intended formulation "adeq~ate 
protective measures" with respect to 
both new licenses and qperating 
facilities in describing the final rules. 45 
FR at 55403. However, one passage in 10 
CFR 50.54(s)(2) [45 FR at 55410] and one 
passage in Appendix E. § ill (45 FR at 
55411] had been inadvertently 
overlooked in editing the final rule for 
publication last July. These minor· 
corrections will conform the passages 
notedtot.he-Commission's intent by 
replacing, "appropriate" with "adequate" 
in the phrase- "reasonable assuranc& 
that . . . protective mea"ures can and 
will be taken" in·10 CFR 50.54 and 
making a similar cha_nge in Appendix E; 
§ III. 

Because the change is of a minor 
nature- to conform the rules to the 
Commisaiorrs intent as stated·in the 
public record of the rulemaking and 
does not signal _any change in the 
standards-applied under the rule or llllY 
oth:er change in NRC practice. the 
Commission finds good cause to publish 
the rule without advance notice and 
public comment thereon as unnecessary. 
For the same reasons, these corrections 
shall be effective as a final rule upon 
publication in the Federal.Register. 

Accordingly, pursuant to the Atomic 
Energy Act of 1954, as amended. the 
Energy Reorganization Act of 1974, as 
amended, and sections 552 and 553 of 
Title 5 of the United States Code, the 
following amendments to Title 10, 
Chapter I,. Code of Federal Regulations, 
Part 50, are published as documents· 
subject to codification; 

46 FR 44734 

Published 9/8/81 

Effective 9/8/81 

10 CFR Part 50 

Fire Protection Rule; Corrections 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule, corrections. 

SUMMARY: In e final rule regarding fire 
protection published in the Federal · 
Register on November 19, 1980, the 
Commission added a new I 50.48 and 
Appendix R to 10 CFR Part 50. Several 
errors appeared in that notice requiring 
correction. This notice corrects the· 
errors end republishes the corrected text 
of affected sections. 
EFFECTIVE DATE: September 8, 1981. 
FOR FURTHER INFORMATION CONTACT: 
David P. Notley, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, phone 301-443-5946. 
SUPPLEMENTARY INFORMATION: In a final 
rule published in the Federal Register on 
November 19, 1980 (45 FR 76602), the 
Commission added a new fire protection 
rule to its power reactor safety 
regulations. The rule was in two parts, a 
new I 50.48 iri 10 CFR Part 50, and a 
new Appendix R to 10 CFR Part 50. The 
Federal Register notice announcing this 
rule contained several nonsubstantive 
errors requiring correction, including an 
apparent duplication of I 50.48 resulting 
from an earlier notice. This notice 
· effects the required corrections. 

46 FR 51718 
Published 10/22/81 
Effective 10/22/81 for Sections 2.744(11), 
2.790(dll1), 73.2(jj) and (II), and 73.21111), 
lb) and (cll1). All remaining sections will 
be effective on 1 /20/82. 

Protection of Unclassified Safeguards 
Information 

See Part 73 Statements of Consideration 

46 FR 58484 
Published 12/2/81 
Effective 1 /4/82 

10 CFR Part 50 

Interim Requirements Related to 
Hydrogen Control 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final Mlie. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to require inerted 'containment 
atmospheres, and additionally, both 
hydrogen recombiner capability to 
reduce the likelihood of venting . 
radioactive gases following an accident 
and the provision of high point vents in 
the primary coolant system. The inerting 
requirement applies only to boiling 
water nuclear power reactors with 
either Mark I or Mark II type 
containments; the requirement for 
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hydrogen recombiner capability applies 
to light-water nuclear power reactors 
that rely upon purge/repressurization 
systems as the primary means of 
hydrogen control; the requirement for 
the provision of high point vents applies 
to· all light-water nuclear power 
reactors. 
EFFECTIVE DATE: January 4, 1982. 
FOR FURTHE:t INFORMATION CONTACT: 
Morton R. Fleishman, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, telephone 301-443-5981. 
SUPPLEMENTARY INFORMATION: On 
October 2, 1980, the Nuclear Regulatory 
Commission published in the Federal 
Register (45 FR 65466) a notice of 
proposed rulemaking on "Interim 
Requirements Related to Hydrogen 
Control and Certain Degraded Core 
Considerations" (Interim Rule) inviting 
written comments or suggestions on the 
proposed rule by November 3, 1980. The 
notice concerned proposed amendments 
to 10 CFR Part 50, "Domestic Licensing 
of Production and Utilization Facilities," 
to improve hydrogen management in 
light-water reactor facilities and to 
provide specific design and other 
requirements to mitigate the 
consequences of accidents resulting in a 
degraded reactor core. 

Thirty-five persons submitted 
comments regarding the proposed 
amendments. Although the comment 
period was scheduled to expire on 
November 3, 1980, comments received 
subsequent to that date have been 
considered, with the latest comment 
letter being dated February 9, 1981. The 
comments are part of the public record 
and may be examined and copied in the 
Commission's Public Document Room at 
171/ '.-, ;:itreet NW., Washington, D.C. A 
summary of the comments along with a 
comment analysis and a value/impact 
assessment are also available for 
inspection and copying in the Public 
Document Room. 

These comments have been carefully 
reviewed and evaluated during 
preparation of this final rule. The final 
rule contains revisions to the proposed 
rule that reflect these comments. The 
commenters were about equally divided 
between those in favor of and those 
opposed to publishing the interim 
amendments. Whether or not the 
commenter favored p,ublishing a final 
rule, additional detailed comments were 
generally provided on specific aspects of 
the proposed amendments. 

The NRC's Office of Nuclear Reactor 
Regulation sent a letter on September 5, 
1980 to all nuclear power plant 
licensees, applicants and construction 
permit holders providing a "Preliminary 
Clarification of the TMI Action Plan 
Requirements." This was followed by a 

series of four regional meetings, noticed 
by publication in the Federal Register on 
September 12, 1980 (45 FR 60508) and 
held during the week of September 22, 
1980, in order to provide a more detailed 
explanation of the requirements and to 
obtain industry comments. Based on the 
discussions at the meetings and other 
comments received, the NRC revised 
the requirements and notified the 
applicants, licensees and construction 
permit holders to this effect by a letter 
dated October 31, 1980. The letter and 
revised requirements are included in 
NURE~36, "Clarification of TMI 
Action Plan Reguirements." 1 

On May 13, 1981, the Commission 
published in the Federal Register (46 FR 
26491) a notice of proposed rulemaking 
which proposed licensing requirements 
for pending opera ting license 
applications (OL Rule). The proposed 
OL Rule was based upon the 
requirements described in NURE~37 
and includes, among others, many of the 
requirements originally included in the 
proposed Interim Rule published in 
October 1980. 

Items originally proposed in the 
Interim Rule were: 

1. lnerting of Mark I and II boiling 
water reactors (BWRs). 

2. Design analyses for Mark III BWRs 
and pressurized water reactors (PWRs). 

3. Dedicated hydrogen control 
penetrations. 

4. Hydrogen recombiner capability. 
5. High point vents 
6. Post-accident protection of safety 

equipment and areas 
7. In-plant iodine instrumentation 
8. Post-accident sampling 
9. Leakage integrity outside 

containment 
10. Accident monitoring 

instrumentation 
11. Detection of inadequate core 

cooling 
12. Training to mitigate d~graded core 

accidents 
Of the above list, all except items 1, 2 

and 4 were included in the proposed OL 
Rule and have been appropriately 
revised to reflect the comments received 
during the comment period on the 
proposed Interim Rule. Hence, those 
items included in the OL Rule have been 
deleted from this Interim Rule except for 
item 5 (High point vents). Item 5, while 
previously included in the OL Rule was 
felt to be primarily hydrogen related and 
thus more appropriately included in this 
Interim Rule. Those public comments 
received pertaining to tI:ie remaining OL 
Rule items will not be discussed here. 

'Coples of this report may be obtained from GPO 
Salea Program, Division of Technical Information 
·and Document Control, U.S.C. Nuclear Retl'liatory 
Commiulon. Washington. D.C. 20555. 

All ofthe public comments may be 
examined and copied in the 
Commission's Public Document Room 
along with the response to the 
comments (SECY 81-245, "Interim 
Amendments to 10 CFR Part 50 Related 
to Hydrogen Control and Certain 
Degraded Core Considerations"). 

The final Interim Rule contains 
revisions to the proposed Interim Rule 
that reflect all of the applicable 
comments including those (a) given in 
response to the notice of proposed 
rulemaking, and (b) generated during the 
regional meetings and in response to the 
clarification letters of September 5, 1980, 
and October 31, 1980. 

Before discussing the comments and 
the specific revisions resulting from the 
comments, it should be noted that, while 
I 50.44 has applied only to light-water 
nuclear power with zircaloy fuel 
cladding, the new amendments in the 
Interim Rule are not as limited and 
apply to light-water nuclear power 
reactors with either stainless steel.or 
zircaloy fuel cladding. The Commission 
will be considering further modification 
of I 50.44 during the long-term 
rulemaking effort relative to 
consideration of degraded or melted 
cores in safety regulation. Part of this 
long-term rulemaking will involve a 
thorough reevaluation of hydrogen 
generation and control. In the interim, 
the Commission wishes to leave in placE 
the existing provisions of § 50.44 
because of the requirements for dealing 
with design basis accidents. These 
include, for example, requiring: 

1. The capability for measuring 
hydrogen concentrations in 
containment. 

2. The capability for ensuring a mixed 
atmosphere in containment. 

3. The capability for controlling 
combustible gas concentrations in 
containment following a postulated 
LOCA. 

4. The capabUt'fy to deal with 
hydrogen from radiolytic decomposition 
of the reactor coolant and the corrosion 
of metals. (These have release 
characteristics that differ from those 
associated with metal-water reaction.) 

5. That the combustible gas control 
systems conform with the gen.era! 
requirements of Criteria 41, 42 and 43 of 
Appendix A of 10 CFR Part.SO. 

Several commenters have expressed 
concern that the various ruelmakings 
currently being pursued by NRC should 
be integrated, i.e., safety goal, degraded 
core considerations, minimum 
engineered safety features, siting and 
emergency planning. The NRC shares 
this concern. On October 15, 1980, the 
Executive Director for Operations 
established a Degraded Cooling Steering 
Group to coordinate degraded cooling 
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and related rules. This group has 
completed its work and prepared a plan 
to ensure future integration of these 
activities. 

Numerous commenters have 
questioned many of ·the implementation 
dates specified in the rule, indicating 

. that they cannot be met for a variety of 
reasons, such as procurement lead time, 
need for the design studies, availability 
of acceptable equipment, etc. The staff 
agrees with these comments and has 
made appropriate changes to the 
implementation dates. 

lnerting of Mark I and D BWRs 
(§ S0.44(c)(3){i)) 

Some commenters, particularly those 
associated with Mark I boiling water 
reactors (BWRs), questioned the 
advisability of requiring inerting of 
containments and suggested that other 
hydrogen control options be permitted. 
This issue has been extensively. 
reviewed and discussed among the 

· Commission, NRC staff and industry 
participants. Numerous reports and 
letters have been written and many 
meetings held in order to thoroughly air 
the issue. Considering the information 
previously developed, the Commission 
continues to believe that it would be 
prudent, pending completion of the long 
term rulemaking on degraded core 
cooling, to require that all Mark I and U 
BWR containments be provided with an 
inerted atmosphere during normal 
operations. However, one utility 
(Vermont Yankee] has recently 
expressed a renewed Interest In 
providing a hydrogen control system, 
other than preinerting, for its facility. 
Two possible options, post-accident 
inerting and a deliberate ignition 
system, could be considered for the 
Marki containment of this facility. The 
Commis!lion has not received any 
specific proposal or analyses for either 
of these hydrogen control systems. Thus,· 
it is concluded that, absent any 
proposed and justified alternative, , 
preinerting is required for Mark I BWRs. 
If Vermont Yankee (or others) propose 
an· alternative system backed up by 
suitable tests and analyses, the 
Commission will review it. If found 
acceptable, the alternative systems 
would be permitted, either by 
subsequent amendment or exemption to 
this section. 

The proposed rule's deadline for 
ins ta Ila tion of inerting systems has been 
extended to account for delay in 
publication of a final rule. The rule has 

. also been changed to clarify thatthe 
paragraph applies only to Mark I and D 
BWRs. 

Hydrogen Recombiner Capability 
11 so.44(c)(3)(ll>J 

Several commenter& have 

recommended that the proposed 
§ 50.44(c)(3)(ii) be modified to allow the 
use of alternate means..of hydrogen 
control, such as internal recoinbiners, 
rather than to restrict the rule to 
external recombiners. The proposed rule 
was not intended to preclude this 
alternative. In fact, if internal 
recombiners were present before or will 
be installed in the future, this section of 
the rule would not apply since purge/ 
_repressurization systems would.not be 
the primary ·means for combustible gas 
control. This section of the rule only 
applies to facilities that rely _upon purge/ 
repressurization systems as the· pritnary 
means of controlling combustible gases 
following a LOCA. Based on existing 
§ 50.44, all facilities must have either 
internal or external recombiners or 
purge/repressurization systems for 
controlling combustible gases following 
a LOCA. For those BWRs which are 
'inerted and which rely upon purge/ 
repressurization for combustible gas 
control, the intent of the rule is to 
require that they·be provided with·either 
internal recombiners or the capability to 
install external recombiners., 

It should also be noted that this 
section of the rule does not require 
actual installation of external 
recombiners; rather, ff requires only the 
capability for installation. To avoid 
confusion, the rule has been clarified to 
indicate that internal recombiners are 
an acce_ptable alternative to the · 
installation of external recombiner 
capability. 

High Point Vents In Reactor Coolant 
System (§ 5~.44(c)(3)iii)] 

A number of c·ommenters have 
remarked that there is no justification 
for applying the single failure criterion 
to the design of the high poirit vents. 
Furthermore, it has been suggested that 
the negative aspects of the high point 
vents have· not been adequately 
considered and that, in fact, the vents 
may increase the risk to the public. 

In response to these comments, the 
single failure criterion requirement has 
been deleted; however, one aspect of the 
criterion has been retained, namely, that 
a single failure within the power and 
control parts of the reactor coolant vent 
system should not prevent isolation of 
the entire vent system when required. 
Also a sentence has been added to 
require that the use of the high point 
vents not "aggravate the challenge to 
the containment or the course of the 
accident." Finally, the Interim Rule has 
been revised· to relax the 
imple.mentation date, in response to 
comments received at regional meetings 
with industry in September 1980. 

Regulatory Flexibility Act 

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that 
this rule will not, if promulgated, have a 
significant economic impact on a 
substantial number of small entities. 
Thia rule affects only the licensing and 
operation of nuclear power plants. The 
companies that own these plants do not 
fall within the scope of the definition of 
"small entities" set forth in the 
Regulatory Flexibility Act or the Small 
Business Size Standards set out in 
regulations issued by the Small Business 

. Administration at 13 CFR Part 121. Since 
these companies are dominant in their 
service areas, this rule does not fall 
within the purview of the Act. 

Accordingly, notice is hereby given 
that, pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and section 553 of Title 5 of the United 
States Code, the following amendments 
to 10 CFR Part 50 are published as a 
document subject to codification. 

46 FR 63031 
Published 12/30/81 
Effective 12/30/81 

10 CFR Part 50 

Emergency Planning and 
Preparedness for ProducUon and 
UtlllzaUon Facllltles 

AGENCY: Nuclear"Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Commission is making 
two changes to Its emergency planning 
regulations. The change to 10 CFR Part 
50, Appendix E delays the date by which 
prompt public notification systems must 
be operational around all nuclear power 
plants. The change to§ 50,54 clarifies 
the language of the rule to conform with 
the Commission's intent at th«; time of 
promulgation. 
EFFECTIVE DATE: December 30, 1981. 
FOR FURTHER INFORMATION CONTACT: 
Michael T. Jamgochian, Human Factors 
Branch, Office of Nuclear Regulatory 
Research, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555 
(telephone 301-443-5942). 

SUPPLEMENTARY INFORMATION: 

I. The Amendment to 10 CFR Part 50, 
AppendixE 

On August 19, 1980, the NRC 
published a revised em.ergency planning 
regulation which became effective on 
November 3, 1980. The rule required · 
licensees to demonstra~e. among other 
things, by July 1, 1981: 
"that administrative and physical means 
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have been.established for alerting and 
providing prompt Instructions to the public 
within the plume exposure pathway EPZ, The 
design objective 11hall be to have the 
capability to essentially· complete the Initial 
notification or the public within the plume . 
exposure pathway EPZ within about 15 
minutes." 

On August 1,-, 1981, the Commission . 
discussed possible actions because 
licensees failed to comply with the July 
1, 198, requirement contained in 10 CFR 
50.47(b )(5) and 10 CFR. 50, Appendix ~ 
Section IV.D.3. The licensees' failure to 
meet the July 1, 1981 date was attributed 
to unforeseen difficulties and · 
uncerta~ties surrounding the design, 
procurement and installation of the 
prompt notification ·systems'. . ·. · 

At the August 11, 1981 meeting, the 
Commission approved publication of a -
proposed rule change which would 
provide an ~xtension of the July .1, 1981 
dat~ to February 1, 1982. (See 46 FR. 
46587). That Federal Register notice . 
requested public comment during a 30-
day period ending October 21, 1981, . 

To date, comments.have been 
received from four NRC licensees, five 
Individuals or organizations In the 
nuclear Industry, one from.the general 
public, three from environmental 
organizations, one from a mass transit 
system director, and one from a State 
governor. The comments received from 
the general public and from the 
environmental organizations were 
against delaying the implementation 
date to February 1982. The letters from 
the other commenters generally agree 
with extending the implementation date 
along with additional suggestions. · 

One suggested modification to the 
proposed rule change, which has been 
accepted and included in these final 
amendments, is not to eliminate the 
four-month period for correction of any 
deficiencies Jdentified during the initial 
testing of the prompt notification 
system. The Commission now believes 
that the elimination of this four-month 
period would be inconsistent with the 
need to perform a reasonable test of the 
system and make any needed changes 
as indicated by the test results. The 
enclosed effective regulation 
incorporates this concept. The 
installation date, however, remains 
February 1, 1982, and any licensee not 
completing the installation by that date 
would.be subject to enforcement action. 

After evaluating all public comment 
letters received, the Commission has 
decided. to publish, as immediately 
effective, a fmal rule change to 10 CFR 
Part 50, Appendix E which will delay the 
implementation date for the prompt 
public notification systems from July 1, 
1981 to February 1, 1982. 

This decision Is based on a 
recognition that emergency plans and 
preparedness have significantly . 
improved within the last year at and 
around every nuclear power plant site. 
This significant improvement hail been 
confirmed by NRC teams who have 
visited a number of plimt sites to 
evaluate the licensees' compliance with 
the upgraded emergency planning 
regulations of August 1980. In addition, 
the Federal Emergency Management 
Agency (FEMA) and the NRC have 
monitored numerous nuclear emergency 
exercises involving State and local 
governments and the licensees, and 
again have witnessed a significant 
improvement on onsite and offsite 
emergency preparedness. 

The decision to delay the 
implementation data is also based on 
the recognition that there exist 
customary we.ming systems (police, 
radio, telephone) which are viewi,d as 
sufficiently effective in many postulated 
accident scenarios. In view of the above, 
the Commission finds that there exists 
sufficient reason to believe that . 
appropriate protective measures can 
and will be taken for the protection of . 
the health and safety of the public in the 
event of a radiological emergency during 
the extended time period for 
compliance-

D. The Amendment to 10 CFR 50.54 

Additionally, 10 CFR 50.54(s)(2), 
currently requires that, 
"For operating power reactors, the licensee, 
State, and-local emergency response plans 
shall be implemented by Aprill, 1981, except 
as provided In Section IV.D.3 of Appendix E 
of this part. If after April 1, 1981, the NRC 
finds that the state or emergency 
preparedness does not provide reasonable 
assurance that adequate protective measures 
can and will be taken In the event or a . 
radiological emergency and If the deficiencies 
are not corrected within four months of that 
finding, the Commission will determine 
whether the reactor shall be shut down until 
such deficiencies are remedied or whether 
other enforcement action is appropriate." 

It has come to the Commission's 
attention that because this section of the 
regulation was written as one 
paragraph, it can be interpreted to mean 
that the four-month period for the 
correction of emergency preparedness 

· deficiencies does·not apply to "Section 
IV.D.3 of Appendix E." 

This is a misinterpretation of the 
Commission's intent, which was that the 
four-month period is to apply to any 
deficiencies identified In the emergency 
plans. The Commission la therefore 
modifying§ 50.54(s)(2) to more clearly 
reflect that intent. The four-month · 
period provided In § 50.54(s}(2}, will not 
apply to any licensee for the installation 
and initial teat of the public notification 
system by February 1, 1982. If a licensee 
is not in compliance with thia 
requirement for installation and testing 
by February 1, 1982, the Commission 
will consider taking appropriate 
enforcement actions promptly at that 
time. In determining appropriate 
enforcement action to initiate, the 
Commission will take into account. 
among other factors, the demonstrated 
diligence of the licensee In attempting to 
fulfill the prompt public notification 
capability requirement. The Commission 
will consider whether the licensee baa · 
kept the NRC informed of the steps that 
it has taken, when those steps were · 
taken and any significant problems 
enco~tered, and the updated timetable 
which the licensee expects will be met 
in achieving full compliance with the 

.· prompt public notification capability 
requirements. The four-month period 
will, however, apply to correction of 
deficiencies identified during the Initial 
test of the prompt public notification 
systems as weJI as those deficiencies 
discovered thereafter. 

Because the amendmertt to 
§ 50.54(s)(2) is interpretative and ofa 
minor nature, simply resolving an 
ambiguity in the rules to the 
Commission's intended meaning at the 
.me of promulgation, the Commission 

finds good cause to dispense with 
advance. notice and opportunity for 
public comment thereon as unnecessary. 
For this reason. this change shall be 
effective as a final rule on December 30, 
1981. 

Likewise, the Commission ls 
publishing the final amendments to 10 · 
CFR Part 50, Appendix E (extending the 
implementation date for the installation 
of a prompt public notification system) 
as effective immediately upon 
publication, pursuant to 5 U.S.C. 
553(d)(1), since the rule is expected to 
relieve the obligation of certain 
licensees with respect to the present 
July 1, 1981 deadline for operational 
public notification systems. In that 
regard; the Commission notes that the 
final rule, when effective, will be · 
applied to ongoing licensing proceedings 
now pending and ~o issues or 
contentions therein. Union of Concerned 
Scientists v. AEC, 499 F. 2d 1069 (D.C. 
Cir.1974). . 
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Regulatory Flexibility Act Statement 
Pursuant to the Regulatory Flexibility 

Act of 1980, Pub. L. 96-354, the NRC has 
determined: (1) That the delaying of the 
implementation date for the prompt 
public notification systems will not have 
a significant economic impact on a 
substantial number of small entities, 

· pursuant to the Regmatory Flexibility 
Act of1980, section 605(b) end (2) that 
the rule change to I ro.54(s)(2) is not 
subject to the provisions of the 
Regulatory Flexibility Act of 1980, 
because the Commission has determined 
pursuant to 5 U.S.C. 553 that a notice of 
proposed rulemaking for§ 50.54 (s)(2) 
need not be issued and that the rule may 
be promulgated in final form and 
become effective on December 30, 1981.. 

Paperwork Reduction Act Statement 
Pursuant to the provisions of the 

Paperwork Reduction Act of 1980 (Pub. 
L. 96-511), the NRC hall made a 
determination that this final rule does 
not Impose new record.keeping, 
Information collection, or reporting 
requirements. · 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended. 
and section 553 of title 5 of the United 
~tatea Code, the following amendments 
to 10 CFR Part 50 l:ll'e published as 
documents subject to codification: 

46 FR 63033 
Published 12/30/81 
Effectiv~ 12/30/81 

10 CFR Part 50 

Reporting, Recordkeeplng, and 
AppllcaUOn Requirements; Approval 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission Is amending its regulations 
on the domestic licensing of production 
and utilization facilities to indicate 
Office of Management and Budget 
approval of the information collection 
requirements contained in the 
regulations. This action Is required by 
the Paperwork Reduction Act of 1980. 
EFFECTIV. DATE: December 30, 1981. 
FOR FURTHER INFORMATION CONTACT: 

Steve Scott, Chief, Document 
. Management Branch, Division of 

Technical Information and Document 
ControL Office of Administration, 
Telephone: (301) 492-8585. 

SUPPLEMENTARY INFORMATION: The 
Paperwork Reduction Act of 1980 (Pub. 
L. 96-511; 44 U.S.C. Chapter 35) 
transferred the responsibility for · 
approving the information collection 
requirements imposed by the Nuclear 
Regulatory Commission (NRC) on the' 
public from the General Accounting 
Office (GAO) to the Office of 
Management and Budget (0MB). The 
Act requires that each existing 
information collection requirement be 
reapproved by 0MB as existing GAO 
clearances expire. This requirement 
applies to the application, 
recordkeeping, and reporting · 
requirements contained in NRC 
regulations. , 

On October 30, 1981, the NRC 
obtained 0MB reapproval for the · 
information collection requirements 
contained in 10 CFR Part 50. This 
amendment adds a new § 50.8 to Part 50 
setting out the 0MB approval nuniber, 
the expiratiQn date of the current 
approval, and a list of sections within 
Pert 50 that contain an approved 
inf1mnatlon collection requiremenL Thia 
amendment also removes the note 
concerning the expired GAO clearance · 
that follows I 50,110. 

Because this is a nonsubstantlve 
amendment dealing with a minor · 
procedural matter, good cause exista fot 
finding that the notice and comment 
procedures of the AdminiatraUve 
Procedure Act (5 U.S.C. 553) ere 
unnecessary and for making the 
amendment effective December 30, 1981. 

Under the Atomic Energy Act of 1954, 
as amended, the Energy Reorganization 
Act of 1974, as amended, and 5 U.S.C. 
5li2 and 553, the following amendments 
to 10 CFR Part 50 are published as a 
document subject to codificatio~ 

46 FR 63208 
Published 12/31/81 
Effective 2/1 /82 

10 CFR Part 50 

Codes and Standards for Nuclear 
Power Plants; ASME Boller and 
Pressure Vessel Code; Incorporation 
by Reference · 

AGENCY: Nuclear Regulatory 
Commission. · 
ACTION: Final rule, 

SUMMARY: The Commission ls emending 
its regulations to incorporate by 
reference new addenda of the ASME 
Boiler and Pressure Veesel Code. The 
sections of the ASME Code being 
incorporated provide rulep for the 
construction of nuclear power plant 

components and specify requirements 
for inaervice inspection of those 
components. Adoption of these 
amendments will permit the use of , 
improved methods for construction and 
inservice inspection of nuclear power 
plants. 
EFFECTIW DATE: February 1, 1982. 
FOR FURTHER INFORMAnON CONTACT: 
Mr. E. Baker, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Telephone (301)' 443-5892. 
~U~MENTARY INFORMATION: On July 
27, 1981 the Nuclear Regulatory 
Commission published in the Federal 
Register (46 FR 38374) proposed ·. 
amendments to its regulation, 10 CFR 
Part 50, ''Domestic Licensing of 
Production and UUlization·Facilities." 
The proposed amendments revised 
I 50.55a to incorporate by reference the 
Winter 1979 Addenda, 1980 Edition, 
Summer 1980 Addenda, and the Winter 
1980 Addenda of section m and the 
Winter 1979 Addenda, the 1980 Edition 
and the Winter 1980 Addenda to sectio~ 
XI of the ASME Boiler and Pressure 
Vessel Code. 

The incorporation of the new edition 
and addenda does not change any of the 
previous supplementary requirements. 
included in the regulation. Until the 
ASME Code adds current requirements 
for inspecting the residual heat remo\ .ii· 
and emergency core cooling systems, the 
regulation will continue to requve that 
these systems be inspected to the 
provisions cited in§ 50.55a(b)(2J(iv). 

One comment was received on the 
proposed rule. It recommended that 
I 50.55a(b)(2)(i) be revised to reflect the 
updated incorporation by reference of 
the ASME Boiler and Pressure Vessel 
Code, as stated in§ 50.55a(b)(2). The 
reason given for recommending the 
re1,ision was that § 50.55a(b)(2)(i) was 
being interpreted as prohibiting the use 
of addenda that were published amJ 
Incorporated subsequent to the Summer 
1978 Addenda to the 1977 Edition of the 
code. 

As a result of the comment the title 
and the body of§ 50.55a(b)(2J(i) were 
editorally revised to clarify them. 

Some of the changes effected in the 
addenda which are incorporated · 
through the adoption of the amendments 
are: 

1. Section XI requires that a system 
hydrostatic test be performed after all 
inservice repairs and replacements to 
Class 1 systems and components. · 

2. Section m requires that there be · 
some. method of remotely monitoring the 
position of pressure relief devices. · 

3. Both sections m and XI allow the 
practical exam, required for 
Nondestructive Examination (NDE) 
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qualification, to be given by the 
American Society for Nondestructive 
Testing (ASNT) rather than the 
employer. 

4. Section m 'requires that licensees . 
meet the requirements of the national 
standard. ANSI/ ASME N626.3-1979 . 
"Qualification and Duties of Personnel 
Engaged in ASME Boiler and Pressure. 
Vessel Code, Section Ill, Divisions 1 and 
2. Certifying Activities." 

Interested person were invited to ,· 
submit written comments for 
consideration in connection with the .. 
proposed aJJ1endment by September 10, 
1981. One editorial comment was · 
received and the paragraphs addressing 
the effective edition and addenda of'the 

: ASME Code were added to the 
;preamble in response to the'comment. 
:The Commission has adopted the 
proposed amendment with a minor : 
editorial revision to accommodate the 
incorporation by reference of the ASME 
Code. · 

Paperwork Reduction Act Statement. 
· The recordkeeping requirements 

contained in this Regulation have been· 
approved by the Office of Management 
and Budget: 0MB approval No. 3150-
00U. · . . 

Regul11tory Flexibility Certiflcatio11 '. 
In accordance ~ith the Regulatory 

Flexibility Act of 1980, 5 U;S.C. 605(b), 
the Commission hereby certifies that 
this rule will not have a significant · 
economic impact on· e substantial 
number of small entities. This.rule· 
affects only the licensing and operation 
of nuclear power. plants. The companies 
that own these plants do not fall within 
the scope of the definition of usmall 
entities". set forth in the Regulatory 
Flexibility Act or the Small Business 
Size Standards set out in regulation.s 
issued by the Small Business 
Administration at 13 CFR Part 121 .. Since 
these companies are dominant in their 
service areas, this rule does not fall 
wilhin the purview of the Act. · .. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy . 
Reorg11I'lization Act of 1974, as amended, 
and.sections 552 and 553 of title 5 of the 
United States Code, the followmg 
amendments to Title 10, Chapter 1, Code 
of Federal Regulations, Part 50 are 
published as a document subject to 
codification. 

47 FR 2286 
Published 1/15/82 
Effective 1 /15/82 

Licensing Requirements for Pending 
Construction Permit and 
Manufacturing License Appl/cations 

See Part'2 Statemenis of Consideration 

47 FR 4497 

Published 2/1 /82 

10 CFR Part 50 

Ucenslng Requirements for Pending 
CanstrucUon Permit and · 
Manufacturing UC*IA AppOC81Uona 

Corrections 

In FR Doc. 82-117!1 appearing on page 
2286, in the issue of Friday, January 15; 
198%. meke'the following chenges: 

. 1. On pep Z301, third colnmn. 
I S0.34(f), fifth and sixth lines, delete. 
"(insert effective date of amendmenlf' 

: and insert "(February 16, 1982)": and in 
,' the seventh line, II~ ~ , • (h}{1r sbou.kl 

reed ... • • {f)(i)". 
2. On page 2302, first column, . . . 

I 50.341:f), fifth line, ... • -• Cb)• • -:. 
should read ... • • (f) • • -; ihird · 
column, I S0.34(f)(1)(xii), fourth line, · 
.. .. * * ·Cb) • • ... 11hould read''.* ~ ~ (f) 
• • *": and tb.e third Ime of 
I 50.34(f)(l)(xii)(B), ... • * (b} * .. ·-

' should read•• •··~ {fJ • • - · 
3. On page ·2303, aecond colimm. 

§ S0.34(f)(2){x1 eleventh line, insert the 
following after "testing"; "under A TWS 
conditiolm need". 

4. On page 2304, third column, 
I S0.34(f)(3)(v), eighteenth line from the 
top, insert "(B)" in front of ''(1)". 

47 FR 11651 
· Published 3/18/82 
· Effective 5/17 /82 

:correction 47 FR 15569 

10 CFR Part 50 

Rule To Require Appticants'To 
Evaluate Differences Frorri:th•· 
Standard Review Plan 

AGENCi= Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is issuing a rule that will require future applicants for 
operating licenses, construction permits. 
manufacturing licenses, and preliminary 
or.final design approvals for standard 
plar:its to identify and evaluate ·· 
differences from the acceptance criteria 
of the applicable revision of the · . 
Standard Review Plan (SRP) as part of 
the technical information to be · 
submitted as part of an application. The· 
SRP was originally issued in 1975 as · 
NUREG-75/087; it describes an · · 
'acceptable basis and criteria for 
conclusions presented in a staff Safety 
Evaluation Report (SER) for an 

application. The most recent'revision to 
the SRP w1111 Issued in September 1~. 
The purpose of this rule is to Improve 
the efficiency and effectivenell!1 of NRC 
safety reviewm.. 
EFFECTIVE DATE: May t7, 1982.. 
ADDRESS: Copies of the rule mid related. 
background material are available for · 
inspection at the Commi111ion's Public 

·Document Room at 1'717 H Street. N.W., 
Washington:. D.C.'Single copies may be 
obtained on request from the U.S. · · 
Nuclear Regulatory Commission. 
Washington,. D.C. 20555, Attention: 
Document Control. · 
FOR FUR'nfEA INFORMATION CONTACT: 
Robert L Tedesco, Assistant Director 
for Llcensing, Division of Ucensing, 
Office of Nuclear Reactor ReBU}ation, 
U.S. Nuclear Regulatory Commiesion, 
Washington, D.C. 2.0555 (301) 492-7425; 
SUPPLEMENTARY INFORMATION: On 

' October 9, 1980, the NRC published in 
the Fecleral ·Register (45 FR 67099) a 
Notice of Proposed Rulemaking that 
would require all commercial nuclear 
power plant licensees and applicants to 
docwnent and evaluale differences from 
the Standard Revi~w Plan (SRP}. 
Interested penons were invited to 
submit written commenbl to the · 
Secretary of the Commiuion by 
November 24, 1980, Numerous comments 
were received. After consideration or 
the comments and other factors 
involved, the Commission bas amended 
the requirements as published for public 
comment by limiting their applicability 
to nuclear power plant applications 
docketed after the effective date of the 
r.ule .. 

The majority of the comments on the 
proposed rule (1) questioned the time 
permitted to ~mply with the 
requirements of the rule in consideration 
of the slgnlflcant short-term Impact on 
engineering resources, (2) questioned the 
applicability of the requirements to -· 
operating reactors, and (3) questioned 
why pending applications for 
construction permits should be subject 
to significantly different documentation 
requirements that similarly .situated 
pending applications for operating 
licenses. . · . 

To allow further consideration of . 
these comments, the Commi11Blon has 
decided to ex!tlude operating reactors 
and pending applications for operating 
licenses from the requirements of the 
rule, .at this time. The pending Ol)erating 
license applicants have proceeded far 
enough in the licensing process that the 
application of the rule at this time could 
delay licensing decisions. Further, · 
excluding the operating reactors and 
pending operating licen~e applicantl 

· will significantly reduce the Impact on 
available short-term engineering 
resource& In addition, the Commission· 
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had decided to exclude pending 
applications for construction permits 
. and manufacturing licenses docketed . · 
prior to the effective date of the rule, · 
since the evaluation required of these · 

. applications could add significantly to 
the length of their licensing process . 
whil_e the evaluaUoil could be performed . 
later at the operating license review 
stage without thl11 disadvantage. The 
Commission is also clarifying that the 
requirements of the rule are explicitly 
applicable to new applicattons for · 
pre~ary and final design approvals 
of standard plants and that applicants· 
for these approvals must evaluate thejr 
application against the SRP. In the 
proposed rule, such ~quirements for· 
standard plant applications were · 
linplicit in that it was proposed to 
include all CP and OL applicationa 
(including those referencing 11tandard 
plant approvals) within the scope of the 
rule. The Commission has decided that 
the ~quirements for standard plants 
should be explicit to avoid any· ·. . . 

· misunderstanding on thla point. 
In adopting this rule, the Commillllfon 

wishes to make it clear that It does not 
Intend to elevate the 11tatu11 of the SRP to 
that of a regulatton. 'Ihe SRP Is not a 
regulation and compliance with It ls not 
required. The SRP.acceptance criteria 
are Intended by the staff to provide one 
way, but not necessarily the only way, : 
of complying with the Commission's 
regulaUona. The purpose of this rule la to 
require applicants to identify differences 
from the SRP acceptance criteria and to 
evaluate how the proposed altemattves 
to the SRP criteria provide im . 
acceptable method of complying with 
the Commfaslon'a regulations. Thia will 
lead to improved efficiency and · 
effectiveness of NRC aafety reviews. 

The Commission will publish for 
public comment any guidance 
documents the staff intends to use to 
implement the rule. · 

Paperwork Reduction Act~view 
. The rule will be submitted to the 
Office of Management and Budget for 
clearance of the appllcatton 
requirements as required by the 
Paperwork Reduction Act (P.O. 98-511). 
The SFF-83, "'Request for Clearance," 
Supporting Statement. and related 
docu,mentatlon submitted to 0MB will 
_be available.for public Inspection and 
copying in the NRC Public Document 
Room at 1717 H Street NW;,. 
Washington, D.C. 20555. 

Pursuant to the Atomic Energy Action 
of 1954, as amended. the Energy · 
Reorganizatton Act of 1974, as amended, 
·the Section 552 ancf5S3, -Title 5 of the 
United States Code, the following rule ls 
published for codification. 

; 47 FR 13750 
Published 3/31/82 
Effective Datit • See Part 2 

E/im~n~tion of Review of F/nan.c/a/ 
Quahf1catlons of Electric Utilities in 

P
lfcenslng H.'!a.tlngs For Nuc/ea; Power . 

,ants 

See Part 2 Statements of Consideratio.n 

·47 FR.15569 , 
Published 4/12/82 

10 CFR Part·50 ' 

Rule to Require Applicants to Evaluate 
Differences From the Standard Review 
Plan; Correction· 

AGENCY: Nuclear Regulatory 
Commission-. . 
ACTION: Final rule; correction. 

SUMMARv:·on March 18, 1982, the 
Commission published in the Federal 
Register (47 FR 11651) a final rule to 
require certain applicants and licensees 
under 10 CFR Part 50 to evaluate 
diffei:ences from the Standard Review 
Plan (SRP). That document contained 
errors which are corrected by this 
document. · 
FOR FURTHER INFORMATION CONTACT:. 
John D. Philip,, Chief, Rules and 
Procedures Branch: Division of Rules 
and Records; Office of Administration, 
U.S. Nuclear Regulatory Commission, · 
Washington, D.C. 20555, Telephone: 
(301) 492-7086 -
SUl,-riEIIENJ'AAY INFOIUIATION: In FR 
Doc. 82-7425. appearing at 47 FR 11651, 
March 18, 1982, make the following 
corrections on page 11652: 

1. Amendatory instruction number 1 
and the authority citation for 10 CFR 
Part 50 are corrected to read as follows: 

1. The authority c:ltation for Part ao is 
revised to read as follows: 

Authority:_ Secs. 103, 10I, 181. t~ 183, 188, 
68 Stat. 938. 937, N8. 953, 95t, 955, ise, as 
amended (42 U.S.C. 2133, 2134, zzot, mi · 
2233, 2239): aeca. 201. 2.02, 208, 811 StaL 12'3, 
1244, 1248 (42 U.S.C. 5841, 5M2. 58'8). unleu 
otherwise ncted.· · -. 

Sec. 50.711 also i111ned under aec. 122, ea 
StaL 9S9 (42 U.S.C. Z1S2). Seca. &0.80-i0.81 
aleo iAuechmder ll8C. 11M. &Ii Stal 951, u 
amended (42 U.S.C. 2234). Secs. &O.le&-50.102 
Issued under l8C. 1118, Ill StaL 955 (42 U.S.C. 
2236). • 

For the p1l!pOllel of NC. 223,· 61 Stat. 11511, u 
amended (42 u.s.c. 2273), H so.to (a), (b). 
and (c). 50.4'. SOM, &MB, i0.5f, andli0.80(a) 
are iuued Wider MC. 181.b. 11 StaL Na, u 
amended (42 U.S.C. 2201(b)); II &ei.10 (b) and 
(c) and 50.5' are islWld under aec. 181i. 88 
Stat. 1149, u amended (~ U.S.C. Z3Jl{i)); and 
H so.ss(e). S0.59(b), 50.70, so.n, so.n; and 
S0.78 are issued under sec. 1610, 88 Stat. 950, 

as amended {4% U.S.C. 2201(0)). 

2. In amendatory instruction number 2 
and in new paragraph I 50.M{f), the 
paragraph letter designation ui corrected 
to read § 50.34{g). · 

,47 FR 19512 
Published 5/6/82 
Effective 5/6/82 

10 CFR Part 50 

l;mergency Planning and . . . 
Preparedness for Research and Te1t 
Reactors: ~enslon of SUbmlttal 
Date,. . . 

AG.ENCY: Nuclear Regulatory 
Commission. 

ACTION: Final rule. 

~UMMARY: The Nuclear. Regulatory 
Commission is amending its regulations 
in order to: (1) Increase the thermal 
power level threshold for the submittal 
of emergency plans from 500 kilowatts 
thermal to 2 megawatts thermal, (2) 
Extend the submission date for 
emergency plans for those facilities 
having power levels of 2 megawatts and · 
above to four months after the effective 
date of the rule and (3) Require all · 
research and test reactors below 2· 
megawatts thermal to submit emergency 
plans by November 3, 1982. 1 The 
Increase in thermal power level ' 
threshold for the submittal of emergency 
plans more accurately reflects the power 
level at which the potential for any 
significant offsite consequences exist. 
The effect of the. final amendment would 
be that affected licensees are provided 
sufficient lime to prepare upgrac;led 
emergency plans. 

Effl!CTIVE DATE: May 6, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth E. Per1dn11, Acting Chief. · 
Incident Response and Development · 
Branch. Division of Emergency · ' 
Preparedness, Office of lnspectton and 
Enforcement, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20565 · · 

· frelephone: 301-49Z-7361}; 

SUPPLEMENTARY INFORMATION: 

1 The power level, deac:rlbed bent nfar to 1teac!J-
1tate po\ver levela. · · ' 
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L Amendments to 10 CFR Part 1JO and 
Appendix E to Part &O 

On August 19, 1980, the Nuclear 
Regulatory Commission published In the 

. Federal Register (45 FR 55402), 
amendments to its regulations 
concerning the upgrading of emersency 
planning and prepardneaa. The effective 
date for these regulations wa1 
November 3, 1980. 
, Among other things, the revised 

regulations required each licensee 
authorized to poBSess and/or operate a 
research or teat reactor facility with 
poYi[er levels greater than or equal to 500 
KW thermal. under licenses of the type 
specified in 10 CFR 50.21(c), to submit 
. emersency plans to the Director .of 
Nuclear Reactor Regulation for approval 
~thin one year from the effective date . 
of the rule; i.e. by November 3, 1981. A 
similar requirement for such reactors 
with power levels1esa than 500 KW 
thermal requires emersency plan . 
aubmittals by November 3, 1982. 

D. The Amendment to 10 CFR &O.li4(r) 
' The NRC staff evaluated the 

capabilities of the 24 licensees operating 
at 500 KW thermal or above to submit 
revised emersency plans by November 
3, 1981 which would meet all of the · 
requirements in the emergency planning 

. and preparedness regulations. See 10 
CPR 50,54(r), (q) and Appendix E to Part 
50. 

"ruese 24 licensees were not able to 
submit emergency plans fully complying 
with 10 CPR Part 50 requirements by 
November 3, 1981. Thia inability to meet 
the November 3, 1981 date for 
submitting emergency plans is attributed 
to the delay in development of revised 
guidance criteria for the preparation of 
emergency plaila for research and teet 
reactors that are consistent with the 
amended regulations. 

On December 31, 1981, a proposed 
rule was published in the Federal · 
Register (46 FR 63315), for those 
research and test reactor licensees 
required lo submit emergency plans by 
November 3, 1981. The proposed rule 
would have (1) increased the thermal 
power level threshold for the submittal 
of emergency plana from 500 kilowatts 
th,mnal to 2.megawatts thermal, (2) 
extended the 1ubmiaaion date for 
emergency plans for those facilities 
having power levels of 2 megawatts and 
above, to four months after the effective 
date of this rule and (3) required all 
research and test reactors below 2 
megawatts thermal to submit emergency 
plans by November 3, 1982. 

On January 11, 1982, a copy of the 
Federal Register notice was sent lo all 
nonpower reactor licensees to alert 
them of the proposed rulemaking and 
provide adequate time for comments. On 
January 25, 1982, and information letter 

wao transmitted to all research and teat 
reactor licensee, by the Office of 
Nuclear Reactor Regulation. This letter 
further alerted licensees of the proposed 
rulemaking and provided additional 
information on the current status of 
guidance criteria for use in the · 
development of acceptable radiological 
emergency response plans for their 
facilities. 

· The Federal Register notice of 
proposed rulemaking Invited public 
comment during a 3<Hlay period ending. 
February 1, 1982. Four comments were 
received from NRC licensees on the 
proposed amendment. Two fully 
supported the proposed rule, and the 
. other two, although generally favorable, 
were primarily concerned about the 
schedule for upgraded guidance criteria 
and suggested that the submittal date 
for emergency plans ~e one year from 
the publication date of upgraded 
guidance criteria. 

The January 25, 1982 letter provided 
the status of the guidance criteria. Two 
gµidance documents were referenced in 
this letter. DRAFT II, dated November 
29, 1982, of the revision to American 
National Standard ANSI/ ANS-15.16-
1978, "Emergency Planning for Research 
Reactors", was published in January 
1982 for interim use and comment. 
Revision 1 to Regulatory Guide 2.6, 
"Emergency Planning for Research and 
Test Reactors", which endorses ANSI/ 
ANS-15.16 was published in March 1982 
for comment. 

Because of the time required for 
regulatory guide app:·oval procedures, 
this document probably will not become 
final before June or July. Therefore, the 
staff will issue a generic letter to all 
research and test reactor licensees 
requesting that they use Revision 1 to 
Regulatory Guide 2.8 (for comment) and 
ANSI/ ANS-15.18 to meet the 
requirement of this final rule by 
September 7, 1982. With regard to the 
·two·commenters' (~ho are in the less 
than 2 megawatt category) request to 
extend the date to one year from the 
publication date of the guidance, the 
staff considers that the extension by a 
full year.from the original date they 
were to submit emergency plans la 
sufficient time for preparation. 

While compliance by affected 
licenseea with the November 3, i981 
date for submittal of emergency plans 
has been delayed. the Commission 
considers that the state of emergency 
preparedness has significantly improved 
within the last year at research and teat 
reactor facilities. This improvement has 
been confirmed by licensee participation 
and exchange of information in the 
development of guidance criteria for 
preparation and evaluation of 
radiological ·emergency response pl.ans 

for research and test reactors. In 
addition, all research and teat reilctor 
licensees (65 total) presently have . 
emergency plans prepared pursuant to. 
10 CFR Part 50 prior to the Commisslori'e 
adoption of the upgraded emergency 
planning regulatione in 1980, 

Credible accidents for research and . 
test reactors have been evaluated by the 
Commission and are discussed in the 
proposed amendment which was 
published in the Federal Register ( 48 .FR 
63315), on December 31, 1981. The · 
Commission concluded that the power 
level threshold of 2 megawatts thermal 
more accurately reDecls the power levt!l 
at which the potential for any significant 
offsite consequences exist. Based on this 
and the above information, the 
Commission finds that there exists · 
sufficient reason to believe that · 
appropriate protective measures can · 
and will be taken to assure protection of 
the health and safety of the public in the 
event of a radiological emergency. This 
amendment is effective on publication 
because It "relieves a restriction" under 
Section 551(d)(1) Adminlstrativa 
Procedure Act. 

Paperwork Reduction Act Statement 
Pursuant to the provisions of the . · 

Paperwork Reduction Act of 1980 (Pub, 
L 96-511), the NRC has made a 
determination that this final rule does 
not impose new nor impact existing 
information collection requirements. 

Regulatory Flexibility Certification 
In accordance with the Regulatory. 

Flexibility Act of 1980, 5 U.S.C. fi05(b), 
the NRC certifies that this rule will not · 
have a significant economic impact on a 
substantial number of small entities. The 
final rule concerns and extension of the 
date for research and test reactor 
licensees to submit emergency plans 
complying with 10 CPR Part 50, . . 
Appendix E, to the Nuclear R~atory 
Commission for approval. Accordingly, 
there is no significant economic inipact 
on a substantial number of small 
entities, under the Regulatory Flexibility• 
Act of 1980. 

List of Subjects In 10 CPR .Part liO 
Antitrust, Classified Information, Fire 
Prevention, Intergovernmental . . 
Relations, Nuclear Power Plants and 
Reactors, Penalty, Radiation Protection, 
Reactor Siting Criteria, Reporting · 
Requirements. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy · 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of title 6 of the 
United States Code, the following 
amendment to 10 CPR Part 50 is 
published as a document sul,ject to· 
codifica ti oil. 
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47 FR 28363 
Published 6/30/82 
Effective 6/30/82 

10 CFA Part SO 

Environmental QuallflcaUon of Electrlc 
Equipment 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: In a Memorandwlt and Oi'der 
issued on Mey 23, 1980, the Nuclear 
Regulatory CommiSBion (NRC) directed 
that all operating plants complete the · 
environmental qualification of safety 
related electric equipment no later than 
June 30, 1982. Also, u specified in the 
Memorandum and Order, the NRC 
proposed rules to codify the Commission 
standards in this area. The proposed 
rules contained a-new Implementation 
schedule which would 11upersede the 
June 30 deadline in the technical 
specifications when the proposed rules 
are adopted as final. The Commission 
had expected to publish final rules by 
June 30, however this has not 
proved possible. Therefore, the 
Commission fiads it nece888.ry to 
suspend lhe Juue 31 deadline nGw 
contained in the technical specifications 
or license conditions pending publication 
of final rules. 
IEFFECTM! DAT£ June 30, 1982. 
FOR FURTHER INFORMATION CONTAcr. 
Salish K. Aggarwal, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission. Washington. 
D.C. 20555, phone 301-443-594tl. 
SUPPLEMENTARY INFQIIIIA'110N: On May 
23, 1980, the CommiNion.iaaued a 
Memorandum and Order in the Matter 
of the Petition for Emerpncy arui 
Remedial Action. CIJ-80-21, 11 MIC 
707. ln that Order, the Commiasion 
directed thal all operalh:J8 plants 
complete the qualif'u:ation ef safety-
related electric equipment pursuant to 
the Division ef Operatias Reactora 
(DOR) Guidelines and NUREG-0588 no 
later than )WIit 30, i-. md naiad that 
this requirement would be immporabld 
Into the technical specifications for each 
opentins plant Tllia w111, accc,mplillhetl 
by a seriu of plant-lpRific. lftlden 
isned by_tle Director afNnlear 
Reactar Regulatloll. For plana recelwlg 
operating licenses after these onfitn. had 
been isaued. dae deadlbw wa1 placed in 
a license condilion. 

In the May 23 Memorandum and 
Order, the Commillllon aao-nq11Nted 
that tha naff aqap ill ndeaakq to 
codify the Commi11sion'11 standude in 
this area. A notice of proposed 
rulemaking wa11 publiehed In the Faleral 
Regiellft 811 Janaary aD, 191% (41 FR 
2876). The proposed rua CGOMtned a 

new jmpl~tion acheduJe which 
would supersede the Jane 30 deadline in 
the technical specificalion11 or m:eme 
conditions of operating pl'Gnts. Ill 
addition, the pn,pc,eed rule fDcbided e 
requirenumt that licen11ee11 ef open1ting 
planhl submit fustificatiw for continued 
operat'ion whit. qualffica8on efforta are 
still underwey, but it wa1 noted that, if 
these plant-.pecific jutificatioa wel'8 
vohmtarily 1Ubmitted and evaluated by 
the. staff prior to-publication of a final 
rule, tliia requirement would be deleted. 
The Commission e,q,et;ted to be able to 
publish the final rale prior to die Jue 31 
deadline. This hu DQt proved pcathle. 
Althoush Commiaaion action en the 
final rule is nearlJ complete, publication 
will be delayed umewhat beyun.d June 
30. ll is. therefore neceasary ID IIUllpend 
the deadline now contained in terbllical 
specificatiODfi or liGeDN cenditiou 
pending publication of the final rule. 

'11te Cmnmission is teday 
promulgating an inl\fflm 10 CPR 50.49 
which will be superseded by the final 
rule bearing the same aectima number. 
The interim rule suspends the deadline 
DOW contained in techni£8.l 
specif'u:ations or ~e COBdilioDS 
pending publieatian or the final rule, the 
implementaUoa adie4ule of which will 
be immediately effective. Akhoush 
licensee• will be opera.tins under 110 
deadline far a. short period of time. the 
CommiMian expecta that licensee 
efforts to meet tJiie requirementa of ClJ-
80-21 will canwwe without interruption. 

The Commission baa received, and the 
staff has eYawat.ed, each operatiag plant 
liceneee'a justification for continued 
operation. On the bases of fleae 
analyses, the Commission bas 
determiud that CGDtinuad opai:atian of 
these plants pending completion of the 
equipment qualification program. will 
not prneat lllllli• mlr to dm pablic 
health and Sllfety. "l'be alata of 
avhvnmeatal qaaUficaticm at gperatins 
planta II JHsh imptoAII 11nm 
lmpoaition of tfnt J1111e 30 cletniline, 
though nmch work remains, anll the 
Commneton finds dist no JNbltc 
purpose would be 11ernd by placing 
licensees in jeopardy of enforceD)ent 
actiom fQJ' tha brief interim period 
betweu )UDe 30 and publicafioD. of the 
final rule which wiD establish.a 11ew 
schedule. 

This rule may be made immediately 
effectlve upon publication in the Federal 
Register, pursuant to 1ection 553(dll1) of 
the Administrative Procedure Act, 
because it "relieves a restriction" 
previoUBly Imposed upon license.es of 
operattna nuclear power plants. 
Furthermore, the CommiHion la 
dispensing with public notice and 
comment in promulgatins this rule in 
final fcarm. The Commission had 

intended to J)IODlW88te II bei rule by 
June 30, 11M12. However, because the 
Commisaion will be 11.Dable to 
promulgate a. final rula by that date, and 
because licensees should not be placed 
In jeopardy of enforcement actton 
pending promulgation of a revised · 
•chedule for implementation of 
e41uipment qualification requiJJements, 
the CommiBBion finds good cause to 
dispense with notice and comment. In 
addition, the Commission has already 
1oli.cited comments on tile proposed 
rule'• ac:hedula dela)IUl(I implementation 
beyond June 38 and the final rule will 
contain a schedule of thia- type. 

Replatory Flexibility Act Certification 

In accardance with the ReguJatory 
Flexibility Act sl 1910, 5 US.C. 605(b), 
the Cammiasi.cm hereby certifles that 
this rule will aot laave a aqplificant 
econol!\ic impact upon a subatantial 
nUlllber of small entitie!I', The rule 
affects only operating nuclear power 
plant licensees, wlach do not f11II within 
the definition or a smail bunhren as 
defined in the SmaH Businen Act, 15 
U.S.C. 632, or es defined in the Smell 
Businese Size Standards, 13 CFR Part 21. 
Paperwork Reduction Act Statement 

Pursuant to the Paperwork Reduction 
Act of 1980, Pub. L 96-511, the 
Commission has determined that this 
rule does not impose new 
recordkeeping, information collection, or 
reporting requirements. 

IJst of Subjects In 10 CFR Part 50_ 

Nuclear power plants and reactors. 
Pursuant ta the Atomic Energy Act of 

1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of Ti tie 5 of the 
United States Code, notice is hereby 
given that the following amendment to 
Title 10, Chapter I, Code of Federal · 
Regulations, Part 50, is published as a 
document subject to codification .. 
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47 FR 30232 
Published 7 /13/82 
Effective 7 /13/82 

10 CFA Part 50 

Emergency Plllnnlng and 
Preparec:lne .. 

AGENCY: Nuclear Regulatory 
Commiaeion. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
CommiSBion is amending its regulations 
to clarify: (1) That emergency 
preparedneae exercil!e& are part of the 
preoperational inspection and thus 
required prior to operation above 5% of 
rated power, but not for a Licensing 
Board, Appeal Board, or Commisaiop 
licensing decision; and (2) that for 
iaeuance of operating licenses 
autliorizing only fuel loading and low 
power operation (up to 5% ofrated 
power), no NRC or Federal Emergency 
Management Agency (FEMA) review, 
findings and determinations concerning 
the state or adequacy of offsite 
emergency preparednesa shall be 
neceaeary. 
EFFECTIVE DATE: July 13, 1982, 
FOR FURTHER INFORMATION CONTACT: 
Michael T. Jamgochian, Human Factora 
Branch, Office of Nuclear Regulatory 

· Research, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
Telephone (301) 443-5942, 
SUPPLEMENTARY INFORMATION: On 
December 15; 1981, the Commission 
published in the Federal Register two 
proposed rule changes (46 FR 611~2 and 
46 FR 61134). The proposed rule change 
in 46 FR 61134 was considered by the 
Commiaeion as clarifying in nature. It 
proposed that 10 CFR 50.47(a)(1) be 
modified to clarify that the findings on 
emergency planning required prior to 
license i&11uance are predictive in nature 
and need nol'reOect the actual state of 
preparedne&11 at the time the finding la 
made. The amendment to 10 CFR 
&o.47(a)(2) was proposed to emphasize 
the predictive nature of the review and 
to provide that licenaing decisions need 
not include the results of an exercise. 
The Commission noted that 
preparedne111 connotes the actual state 
·of implementation, is important during 
the life of the plant, and should be 
treated as an operational inspection 
matter. The proposed rule change would 
require that a full-scale exercise be 
conducted before operation above 59' of 
rated power and periodically thereafter. 

The proposed rule change in 48 FR 
61132 provided that in order to grant a 
low power license, only a finding 011 to 
the adequacy of onslte emergency 
planning and preparedness i11 required; 
that is, neither FEMA nor NRC must 
have evaluated the adequaC)' and 

capability of offslte preparedness 
organizations and plans prior to 
issuance of a low power license. While 
the proposed rule would eliminate the 
need to have any NRC or FEMA review, 
findings, or determinations on the 
adequacy of offslte agencies' emergency 
planning and preparedne1111, the NRC 
review of the licensees' orudte response 
mechanism would neceaearily include 
aspects of some offslte elements: 
Communications, notification, · 
assistance agreements with local law 
enforcement, fire protection, and 
medical organizations, and the.like. 
Some examples, but not an exclusive 
list, where review of an applicant's 
emergency plan would involve aspects 
of some offeite elements may be found 
in pertinent portions of 10 CFR &o.47(b) 
(3), (5), (6), (9), and (12). . 

Extensive comments were received, 
all of which were evaluated and 

· considered in developing the final rule, 

Summary of Public Commenta 
The Commiaeion received 40 letters 

commenting on the 46 FR 61134 
proposed rule change and 66 letters 
commenting on the 46 FR 61132 
proposed rule change. Many letters 
commented on both issues within the 
same letter. For 46 FR 61134, 27 letters 
opposed the rule change while 11 lettera 
favored the rule change. In 46 FR 61132, 
43 letters opposed the rule change, while 
18 letters favored the rule change. For 
both rule changes, commenters favoring 
the rule changes were typically utilities, 
legal fi,rms and consulting firms 
representing utilities, and one State 
health department. Commenter& 
opposing the rule changes included 
private citizens, local elected officials 
from New Hampshire and Suffolk 
County, New York. an Assistant 
Attomey General of Massachusetts, an 
Assistant Aftomey General of New 
Hampshire, and representatives of 
varioua public groups. 

All-0f. the significant comments 
favoring the rule changes b&11ically -
reiterated the Commission's rationale 
for promulgation of the proposed rule 
changes that wee put forth In the 
Federal Register Notices, 46 FR 61134 
and 46 FR 61132. . 

The following major issues against 
changing the regulations were raised.in 
specific comments received. These 
major iBBue11 reflect the areas of concern 
of many commenters. 

Issue 1: The NRC'1 credibility was ao 
undermined by the handling of the TMI 
accident that the Commission should 
take pains to avoid even the appearance 
of relaxing 11&fety standards. By relaxirig 
the current emergency preparedneae 
regulations, far more than the prestige of 
the agency or the Commi1111lonero is at 
stake; indeed, It is believed that the 

credibility of NRC is a vital component 
of emergency preparedneH, If another 
aerioua accident were to occur, many 
lives may be 11&ved if people have 
enough faith in the dedication and 
· truthfulne1111 of the NRC. A11 things stand, 
1ubstantial segments of the population 
are 1till alienated and cynical in their 
feelings about the agency to interfere 
·se,tously with the workability of any 
plana for managing an emergency, · 

Commission Response: When the 
Commission published the upgraded 
emergency preparedness regulation11 ln 
August 1980, the 1ubject of low power 
operating licenae11 was not addressed. 
At that time the Commission did not 
differentiate as to what emergency 
planning requirements would be • 
applicable to the period of fuel loading 
and low power testing. The Commission 
bas now focused on the risks aaeociated 
with this level of operation and has 
chosen a level of emergency 
preparedneSB appropriate to aaeure the-· 
health and safety of the public at the 
stage. In dofus so, the Commission does 
not alter the high standards applicable 
to the review of emergency 
preparedness at full power. 

Issue 2: During low power testing 
there are higher risks due to 
unfamiliarity of the plant operators with 
their particular plant and due to 
undiscovered design and construction 
defects. 

Commission Response: The · 
Commission agrees that there may be 
slightly higher risks due to the plant 
operators having lees experience with 
the plant at this stage and with a 

potential for undiscovered design and 
construction defects. However, in the 
Commission'& view, this risk is 
significantly outweighed by several 
other factors. First, the fission product 
inventory during low power testing is. 
much less than during higher power 
operation due to the low level of reactor 
power and short period.of operation. 
Second, at low power there Is a 
significant reduction in the required 
capacity of systems designed to mitigate 
the consequences of accidents compared 
to the required capacities under full. 
power operation. Third; the time 
available for taking actions to identify 
accident causes and mitigate accident 
consequences is much longer than at full 
power. Thie means the operators should 
have sufficient time to prevent a radio
active release from occurring. In the 
worst case, the additional time available 
(at least 10 hours), even for a postulated 
low likelihood sequence which could 
eventually result in release of the fission 
products accumulated at low power into 
the containment, would allow adequate 
precautionary· actions to be taken to 
protect the public near the site. 
Weighing all riak11 involved, the 
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Commission has determined that the 
degree of emergency preparedness 
necessary to provide adequate 
protection of the public health and 
safety is significantly less than that 
required for full-power operation.1 

· Issue 3: The rule changes would 
eliminate public participation in the 
review and assessment of exercises 
before a licensing board. 

Commission Response: While it is true 
that the rule changes will have the likely 
effect of limiting litigation of the success 
of exercises in licensing hearings, it is 
the Commission's view that such 
assessments are not necessary to make 
the kind of predictive finding on 
emergency planning called for by the 
regulations prior to license issuance. 
The substantive emergency planning 
issues now being litigated in license 
hearings are largely focused on the 16 
planning standards found in 10 CFR 
50.47(b ). These planning standards are 
unch.anged by the rule changes and do 
not, m themselves, require a successful 
exercise. Thus the Commission does not 
regard the exclusion of the exercise 
generally from the Licensing Board 
process as affecting in any fundamental 
way the manner of public participation 
on prelicensing emergency planning 
Issues. Finally, the rule changes do not 
preclude public observation of and 
participation in the exercises themselves 
(to the extent consistent with the rules 
and policies of the CommiHion and the 
objectives of the exercise) and in the 
review and asseBBment critique 
meetings held after the exercise. The 
rule changes clarify that the emergency 
preparedness exercises are not required 
for a Licensing Board, Appeal Board, or 
Commission licensing decision. 
Exercises will still be required before 
actual power above 5'16 and commercial 
operation. The conduct of full-scale 
exercises early enough in the licensing 
process to permit the outcome of'the 
exercises to be fully litigated at the 
hearing is premature. Such exercises are 
best held at a later time, when the · 
operating and management staff of the 
plant-who are central figures in an 
exercise-are in place and trained in 
emergency functions. The Commission 
believes that, )Vhile the actual exercise 
is not an l1111ue in a hearing under these 
rules (except to the extent that an 
outline for the exercise may be 
involved), the exercise will be held 

1 The level of rlllk a1IOClated with low-power 
operation h111 been ntimated by the 1teff In l!Veral 
fteeDI oper11tlng liceme e111e1: Diablo Canyon. 
Docket N1111. 27&-0L. 323-0L. SI.In Ono&e, Docket 
N1111, 181-0L. 362-0L. and LaBelle, Docket NOii, 173-
0L. 37+-0L In each can the Safety Evllluetlon 
Report concluded that low-power rink II nveral 
orden of masn!tude !en than full-power rllk. The111 
ftndlnga 1upport the seneral conclU1lon ID the text 
that a number of facton a11oclated with low-power 
operation Imply greatly raducad rillk cmnpare with 
full power, 

befo~e ~ po':'er and all significant 
defic1enc1es will be properly addressed 

Issue 4: These rule changes would · 
undermine public confidence in the 
adequacy' of emergency planning, safe 
operation of the plant, and the licensing 
process. 

Commission Response: As the 
Commission noted in the Federal 
Register notice which announced the 
upgraded emergency planning 
regulations on August 19, 1980 (45 FR 
55403) that "The [TMI] accident also 
showed clearly that onsite conditions 
and actions, even if they do not cause 
significant offsite radiological 
con.sequences, will affect the way the 
various State and local entities react to 
prote~t the p~blic from any dangers 
associated with the accident. In order to 
disch~e. e.ft:ectively its statutory 
responsibilities, the Commission must 
know that proper means and procedures 
will be in place to assess the course of 
an accident and its potential severity, 
that NRC and other appropriate 
authorities and the public will be 
notifiP.d promptly, and that adequate 
protee:tive actions in response to actual 
or anticipated conditions can and will 
be taken." · 

Given that no change is envisioned in 
the caliber of reviews for full-power 
licenses, and indeed, more resources in 
theory would be available, the 
Commission believes that the final rule 
changes announced herein do not 
change this responsibility or diminish in 
any respect the protection of the public 
health and safety. While the 
Commission understands the feelings 
expressed by these commenter&, the 
Commission wants to state its continued 
commitment to the adequacy of -
emergency planning, safe operation of 
the plant, and in an efficient licensing 
proceBB. These rule changes should not 
be cause for concern about this 
commitment. 

Issue S: Unlike some of the more 
technical Issues, emergency planning is 
a subject upon which the average citizen 
is knowledgeable and can make a 
valuable conbibution to the licensing 
proceedings. This is an important 
opportunity for public participation. 
Eliminating this consideration from 
licensing decisions in effect removes 
this vital experimental evidence from 
public scrutiny. . 

Commission Response: The proposed 
rule does not eliminate any important 
substantive aspect of emergency 
planning from the opera ting license 
hearings. Whether all applicant aatisfies 
the requirements of 50.47(s) and 50.47(b) 
ii still an i11Bue that may be raised and 
litigated in those hearings. In cases 
where such issues are raised, applicants' 
and State and local jurisdictions' 
emergency plans ehould be available for 

examination in the hearing process prior 
to the iBBuance of an operating license. 
In addition. an outline of an exercise 
should also be available in order to 
assure that the requirement for the 
conduct of exercises (10 CFR Part 50, 
Appendix B. Section IV) can or will be 
met. Moreover, if the actual conduct of 
an exercise should identify fundamental 
defects in the way that the emergency 
plan is conceived such that it calls into 
question whether the requirements of 10 
CFR 50.47 can or will be met, a party to 
a license proceeding may seek to reopen 
a concluded hearing or file a petition for 
action pursuant to 10 CFR 2.206 as 
appropriate. This is distinct from 
deficiencies Identified by an exercise 
which only reflect the actual state of 
emergency preparedness on a particular 
day in question but which do not 
represent some basic flaw in emergency 
planning. Finally, it should be recalled 
that the full-scale exercises themselves 
involve participation by local and State 
governments. Both the NRC and FEMA 
attempt to make sure that all local and 
regional concerns expressed by " 
representatives of these governments 
are fully addressed, and that any 
deficiencies brought to light are 
remedied before a full-power license is 
issued. The underlying feelings 
expressed by these comments, however, 
are addressed in the Commission 
Responses to Issues 3 and 4. 

Issue 6: The public knowledge that no 
offsite protection exists could cause 
chaos in the event of an incident during 
fuel load~.or I~~ power testing. 

Comm1ss1on Response: Prior to 
issuing an operating license authorizing 
low-po~er testing and fuel loading, the 
NRC will review the following offsite 
elements of the applicant's emergency 
plan: 

(a) Section 50.47(b)(3). Arrangements 
for ~equesting and effectively using 
assistance resources have been made, 
arrangements to accommodate State . 
and local staff at the licensee's near-site 
Emergency Operations Facility have 
been made, and other organizations 
capable of augmenting the planned 
response have been identified. 

(b) Section 50.47(b)(5). Procedures 
have been established for notification 
by the licensee, of State and local ' 
response organizations and for 
notification of emergency personnel by 
all organizations: the content of initial 
and f~llo~p meBBages to response 
orgaruzations and the public has been 
established; and means to provide early 
notification and clear instruction to the 
populace within the plume exposure 
pathway Emergency Planning Zone have 
been established. 

(c) Section 50.47(b)(6). Provisions exist 
for prompt communications among 
principal response organizations to 
emergency personnel and to the public. 
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[d) Section 50.47[b)(8). Adequate 
emergency facilities end equipment to. 
support the emergency response ere 
provided end maintained. 2 

(e) Section 50.47[b)(9). Adequate 
methods, systems, end equipment for 
eBSessing end monitoring actual or 
potential offsite consequences of a 
radiological emergency condition ere in 
use. 

(f} Section 50.47[b)(12). Arrangements 
lll'e made for medical services for 
contaminated injured individuals. 

(g) Section 50.47[b)[15). Radiological 
emergency response training is provided 
to those who may be celled on to assist 
in e_n emergency.• 

Knowing the t the above elements of . 
the applicants emergency plan have 
been reviewed by NRC should assure 
_the public that, for low-power testing 
end fuel loading, adequate protective 

.Jneesures could end would be taken in 
the event of en accident. 

Issue 7: The rule changes ere 
fundamentally not in the best interest of 
the public health end safety but 
obviously in the interest of die ,utilities. 
' Commission Response: Aa explained 
in previous Responaes, the Commission 
is convinced that the rule changes will 
not compromise _the health end safety of 
the public. The Commission considers 
that the rule changes provide flexibility 
in its licensing procedures, thereby 
meeting its obligation to the public to 
conduct its businesa in a timely end 
efficient manner. This obligation 
includes. the establishment of en 
efficient licensing process, while not 
adversely.affecting the public health end 
safety. 

Issue 8: The proposed rule changes 
contradict previous TMI policy 
statements. 
· · Commission Response: In developing 
the upgraded emergency preparedness 
regulations (45 FR 55402 dated August 
19, 1980) one of the policy statements 
that the Commission made was "that 
onsite.and offsite emergency 
preparedness as well as proper siting 
end engineered design features are 
needed to protect the health.and safety 
of the public [and] as the Commission 
reacted to the· accident at Three Mile 
Island, it became clear that the 
protection provided by siting and 
engineered design features must be 
bolstered by the ability to take 
protective measures during the course of 
an ~ccident." 

This rulemalcing will in no way 
deviate from previous policy statements 
but in fact will add flexibility end 
efficiency to the licensing process. 

Issue 9: Include I 50.47[b )8 end 
I 50.47[b)15 in evaluating the 

1 Added In responae to public comment. 

coordination of offsite end onsite 
emergency preparedness. These 
elements require that: 

(e)(B) Adequate emergency facilities 
end equipment to support the emergency 
response are provided end maintained, 
end 

[b)(15) Radiological emergency 
respome training is provided to those 
who may be called on to a91ist in an 
emergency. · 

Commission Response: The 
Commission agrees with this comment. 
See Commission Response to Issue #6. 

Issue 10: The rule changes effectively 
exclude the public from the 
decisionmalcing proceSD on a matter of 
primary public concern, and create 
apprehension in the public mind as to 
whether ''preparedness" will be a realJty 
even after a full-scale exercise before 
operation above 5% of rated power. The 
public is unlikely to be granted a special 
hearing, before full-power operation is 
granted a utility, in order to assess the 
actual state of preparedness. 

Commission Response: It is true that 
special hearings will not. in a typical 
case, be held following the full-scale 
exercise. The public should recognize 
that the Commisaion does not intend to 
authorize the Issuance of a full~power 
operating license if there has been a full
acale exercise which raises serious.and 
significant deficiencies which have-not 
been compensated for and which go to 
the fundamental nature of the 
emergency plan itseU. Such a deficiency 
calls into question whether reasonable 
assurance may be found that public 
health end safety will be adequately 
protected in a radiological emergency. 
However, some deficiencies may be 
found that only reflect-the actual state of 
preperedneSD which may be easily 
remedied; these types of deficiencies 
should not delay liceming action. See 10 
CFR 50.47[c). 

Issue 11: No rationale sustains the 
requirement of offsite emergency. 
preparedness for smell research reactors 
possessing a fissiQn product inventory 
equivalent to that generated up to 5% by 
a large reactor while eliminating offsite 
emergency preparedness for the large 
reactor., 

Commission Response: Although 
research reactors present an inherently 
smaller risk than power reactors, they 
do not possess the accident mitigation 
features [e.g., large containments) 
required for power reactors. In addition, 
research reactors ere often located in 
high population density areas. It is 
therefore prudent to have en offsite 
emergency plan for these reactors. 

Summary: The Commission has 
evaluated ell public comments, and has 
also fully considered the risks of 
operating a nuclear power reactor at 
low power. The risks of operating a 

power reactor at low power ere 
significantly lower than the risks of 
operating at full power because: first, 
the fission product inventory during low 
power testing is much less then during 
higher power operation due to the low · 
level of reactor power and short period 
of operation; second, et low power there 
is a significant reduction in the required 
capacity of systems designed to mitigate 
the consequences of accidents compared 
to the required capacities under full
power operation; and third, the time 
available for taking actions to identify 
accident causes and mitigate accident 
consequences is much longer then at full 
power. This means the operators should 
have sufficient time to prevent a 
radioactive release from occurring~ln 
the worst case, the additional time 
available (at least 10 hours), even for a 
postulated low likelihood sequence 
which eventually results in release of 

the fission products accumulated at low 
power into the containment, would 
allow adequate precautionary actions to 
be taken to protect the public near the 
site. On balance, the Commission hes 
concluded that the rule changes are · 
technically justifiable and will enhance 
the efficiency o{Jhe licensing process, 
without adversely affecting the public 
health end safety and therefore should 
be promulgated. 

Commissioner Gilinsky's Separate 
Opinion 

I disapprove both parts of the 
proposed amendment. , 

One part of the rule provides that no 
NRC or FEMA findings whatsoever 
concerning the state or adequacy of 
offsite emergency preparedness shell be 
necessary prior to issuance of a low 
power license. As I stated in my 
disapproval of the proposed rule, there 
should be some offsite preparedness, 
especially if there is to be an extended 
period of low power operation. 
Moreover, emergency preparedness for 
full power should not be a hurried, lest
minute affair. Some of the steps required 
for full-power should already be in place 
at the low power stage. 

The other part of the rule excludes 
consideration of emergency exercises in 
an operating license proceeding, thereby 
eliminating en opportunity for public 
participation in this phase of 
decisionmeking. The exercises never 
completely follow the plan. And this 
area happens to be one in which the 
nuclear plant's neighbors have special 
competence, greater in some respects 
than that of NRC or FEMA. Their 
comments can be particularly useful. 
These need not be presented in formal 
hearings but we should have some 
means to receive end consider them. I 
would have modified the final rule to 
provide for such a brief comment period 
before NRC issuance of an operating 
license. 
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I would also note that the Simpson 
Report shows that FEMA findings will 
cause delays in only 2 pl:mts: Shoreham 
and Byron 1. These deleys are based on 
the applicants' construction dates. If 
NRC estimates are used, this 
amendment would have no effect on the 
dates for issuing operating licenses. 

Commissioner Aheame's Additional 
.Views 

In ~esponse to Commissioner 
Gilinsky's comment that "the rule 
provides that no NRC of FEMA findings 
whatsoever concerning the state or 
adequacy of offsite emergency 
preparedness shall be necessary prior to 
issuance of a low power license," I 
would note "the NRC review of the 
licensees' onsite response mechanism 
would necessarily include aspects of 
some offsite elements: communications, 
notification, assistance agreements with 
local law enforcement, fire protection, 
and medical organizations, and the like" 
(S.tatement of considerations for this 
rule at 2). · 

With respect to his other point 
concerning consideration in the 
operating license proceeding, (1) it is 
important to hold the exercise close to 
completion of the plant since the 
operating personnel will then be on site 
and be able to learn from the 
experience, and the exercise will be 
more realistic since hardware and 
procedures will be closer to completion; 
and (2) there are public meetings after 
each drill and the s.tate, local 
government and other emergency people 
do participate in these meetings and do 
provide comments and criticism. 

National Environmental Policy Act 
Consideration 

Pursuant to 10 CFR 51.5(d)(3) of the 
Commission's regulations, an 
environmental impact appraisal need 
not be prepared in connection with the 
subject final amendment because there 
is no substantive or oignificant 
environmentaf impact. 

Regulalory Flexibility Certification 
In accordance with the Regulatory 

Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission hereby certifieo that 
this rule will not, if promulgated, have a 
significant economic impact on a . 
substantial number of amall entities. The 
proposed rule changes concern a 
clarification of the elements and 
findings necessary for the issuance of an 
operating license for nuclear power 
plants liceneed pursuant to Section 103 
and 104b of the Atomic Energy Act of 
1954, as amended, 42 U.S.C. 2133, 2134b. 
The electric utility companies owning 
and operating these nuclear power 
plants are dominant in their service 
areas, and do not fall within the 
definition of a small business•found in 
Section 3 of the Small Business Act, 15 

U.S.C. 632, or within the Small Business 
Size Standards set forth in 13 CFR Part 
121. Accordingly, there is no significant 
economic impact on a substantial 
number of small entities under the 
Regulatory Flexibility Act of 1980. 

Paperwork Reduction Act Statement 
Pursuant to the provisions of the 

Paperwork Reduction Act of 1980 (Pub. 
L 96-511), the NRC has made a 
preliminary determination that these 
rule changes do not impose new 
recordkeeping, information collection, or 
1-eporting requirements. 

Pursuant to the Atomic Energy Act of 
1:l54, a11 amended, the Energy 
Reorganization Act of 1974, as amended, 
and section 552 and 553 of title 5 of the 
United States Code, notice is hereby 
given that the following amendments to 
Title 10, Chapter I, Code of Federal 
Regulations, Part 50 is published as.a 
document subject to codification. These 
rules are made immediately effective 

. because restrictions on applicants are 
being relieved. 

List of Subjects in 10 CFR Part 50 
Antitrust. Classified information, Fire 

prevention, intergovernmental relations, 
Nuclear power plants and reactors, 
Penalty, Radiation protection, Reactor 
siting critieria, and Reporting 
requirements. 

47 FR 30452 
Published 7/14/82 
Effective 10/12/82 

Protection of Employees Who. 
Provide Information 

See Part 19 Statements of Consideration 

47 FR 30459 
Published 7/14/82 
Effective 8/13/82 

10 CFR Part 50 

Codes and Standards for Nuclear 
Power Plants 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Commission ie amending 
its regulations to incorporate by · 
reference the Summer 1981 Addenda of 
the ASME Boiler and Pressure Vessel 
Code. The sections of the ASME Code 
being incorporated provide rules for the 
construction of nuclear power plant 
components. Adoption of these 
amendments will permit the uee of 
improved methodo for construction. 

EFFECTIVE DATE: August 13, 1982.. 

FOR FURTHER INFORMATION CONTACT: 
Mr. E. Baker, Office of Nuclear . 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington. 
D.C. 20555, Telephone (301) 443-5892. 
SUPPLEMENTARY INFORMATION: On 
February 3, 1982 the Nuclear Regulatory 
Commission published in the Federal 

Register (47 FR 5010) proposed · ·• 
amendments to its regulation, 10 CFR 
Part 50, "Dome1tic Llcensing of 
Production and Utilization Facilities.~· 
The· pmp-:,sed amendments revised · 

. § 50.55a to incorporMe by reference the 
Summer 1981 Addenda to Section m of 
the ASME Boiler and Pressure VeHel 
Code. 

Some of the changes effected in .the· · 
addenda which are incorporated 
through the adoption of the amendments 
are: ·· · -

1. Article NCA-3000 of Section m was 
revised 1o add a requirement that N, NA, 
and NPT certificate holders be 
responsible for documentation of the · 
review and approval of materials used 
by them and the preparation, . . . : 
accumulation, control, and protection of 
required records while in their custody; 
Also, the owner must review the · . 
materials documentation to vetjfy that 
the Code Edition, Addenda,. and Code 
Cases used satisfy NCA-1140 and are · 
acceptable to the regulatory and 
enforcement authorities. . · · 
. 2. Article NCA-8000 of Section m was 
revised editorially to make it easier to 
read and understand. Also, two new 
provisions, NCA-8240{b) and NCA-8430, 
were added. NCA-8240(b) describes the 
provisions that must be met if a name 
plate is to be removed from an Item 
which has been installed in a nuclear 
power plant system. NCA..8430 . , 
describes alternatives for compiling the 
Code Data Reports so that they can be , 
traced from the Data Report Form. 

3. Article NB-3500 of Section m was 
revised to remove the nomenclatures ... 
"normal duty valve," Msevere duty 
valve," "standard valve," and "expecte!f 
cycle," but there were no technical · · 
changes asaoclated with dropping these 
nomenclatures. 

4, Article NB-6000 was given an 
extensive editorial rewrite which mainly 
reorganized the paragraphs into a more 
comprehensive form. Also added were a 
subarticle on special test procedures · 
and a subparagraph allowing the 
hydrostatic teoting of pump and valve 
sub assemblies. 

Interested persons were invited to 
submit written comments for 
consideration in connection with the 
proposed amendement by May 5, 1982. 
One information/editorial comment on· 
the supplementary information section 
of the pruposed rule was received but no 
significant comments were received. 
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The necessary editorial corrections were 
made. The Commission has adopted the 
proposed amendment with a minor 
editorial revision to accommodate the 
lncorporaUon by reference of the ASME 
Code. 
Paperwork Reductlaa Act Stalement 

. The ~cordke~ping requirements 
contained in this Regulation have been 
approved by the Office of Management 
and Budget; 0MB approval No: 3150- · 
0011. 

Regulatory Flexibility Certlftcation 

In accordance with .the Regulatory· 
Flexibility Act of 1980, 5 U.S.C. 805(b), 
the Commission hereby t:ertifies that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. This rule 
affects only the licensing and operation 
of nuclear power plants. The compani~s 
.that own these plants do not fall within 
· the scope of the defmition of "amall 
entities" set forth In the Reguljltory 
Flexibility Act or the Small Business 
Size Standards set out In regulations 
issued by the Small Business 
Administration at 13 CFR Part 121. Since 
these companies are dominant in their· 
service areas, this rule does not fall 
within,the purview of the AcL 

JJst .of Subjects in 10 Cf1l Part 50 

Antitrust, Classified information, Fire 
prevention, Intergovernmental relations, 
Nuclear Power plants and reactors, 
Penalty, Radiation protection, Reactor 
siting criteria, Reporting requirements. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy · 
Reorganization Act of 1974, as amended. 
and sections 552 and 553 of title 5 of the 
United States Code, the following 
amendments to Title 10. Chapter 1, Code 
of Federal Regulations, Part 50 are 
published ail a document subject to 
codification. 

'47 FR.31674 
Published 7 /22/82 
Effectil(O 7/22/82 

10 CFR Part 60 

eom.;,~1cat1ons Procedurn; 
Clarlfylng Amendment 

AQENC~ Nuclear Regulatory.· 
Commission. . 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to inform applicants and licensees that 
prior tQ submitting any communications 
in microforin, they shall obtain 
specifications and copy requiremel)ts 
from the Nuclear Regulatory 
Commission. These amendments ere 
issued es the result of a 
~commendation to darify the · 
requirements for submission of ., 
documents by licensees fo allow and . · 
encourage use of microform. It was 
anticipated that.the use of microform 
would result in the reducing of the 
volume of paper copies submitted to the 
NRC as well au relieving the burden of 
on the licensees of submitting large 
numbers of paper copies. 

EFFE.CTIVE DATE: July 22, 1982. · 
FOR FURTHER INFORMATION CONTACT: 

Steve Scott, Chief, Document · 
Management Branch. Division of 
Technical Information end Document 
Control, Office of Administration. U.S.. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Telephone: (301) 
492-8585, 

SUPPLEMENTARY INFORMATION: In 
February 1979, as part of a survey of the 
NRC's Public Document Room activities, 
the Office of Inspector and Auditor 
recommended that the Executive 
Director for Operations consider 
clarifying the requirements for . 
submission of documents,by licensees to 
allow and encourage use of microform. 
It was anticipated that the use of 
microform would result in reducing the 
volume of paper copies submitted to the 
NRC as well as relieving the burden on 
the licensees of submitting large· 
numbers of paper copies. A canvass of 
licensees, conducted by the Nuclear 
Records Management Association. 
revealed that ~ey favored the option of 
submitting required material on 
microform. ~erefore, the NRC is issuing 
this rule to provide instructions so that 
licensees can obtain guidance OD how to 
submit microforms. 

Because this is a non~ubstantive 
amendment dealing with minor 

· procedural matters, good cause eXiSts 
for finding that the notice and comment' 
procedures of the Administrative 
Procedure Act (5 U.S.C. 553) are 
unnecessary end for maldng the · 
amendment effective July 22, J982. 
List of Subjects in 10 CFR Part &O 

Antitrust, Classified information. Fire 
prevention, Intergovernmental relations, · 
Nuclear power plants and reactors, .. 
Penalty, Radiation protection, Reactor . 
siting criteria, and Reporting · 
requiremen~. 

Pursuant to the Atomic Energy Act of 
1954, es amended, the Energy , 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of the 
United States Code, the following· · · 
amendment to Title 10. Chapter I, Code 
of Federal Regulations, Part 50, is 
published as a document subject to 
codification. 
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47 FR55203 
Published 12/8/82 
Effective 12/1/82 

10 CFR PIii IO 

ReglonaJ Ucenalng Program; ·Fort St. 
Ynln Nuclear G.neratlng StaUon 

AGINCY: Nuclear. R~.~ ·. 
Commluioa. ·. · 
ACTION: Final rwti. 
IUMMAlrf: The NRC fa amendfns ltl 
ngu)aUona concerning the domestic 
licensing ofutillzation facilities to 
provide lnf'ormetion concerning tho 
further Implementation of NRC's . · 
ftlional licensing program. This 
amendment states that authority and 
rnpon1ibillty for implementing selected 
parta of NRC's nuclear reactor licen1tng 
program pertaining i,olely to tho Fort St. 
Vram Nuclear Generating Station have 
been as1igned and delegated to the 
Regional Administrator of Region IV 
and 1pecifles where communicationa 
ud appllcatiom relating to that facility 
should be 1&nt. The amendment fa 
necessary to inform the licensee and the 
public or CU1'ffllt NRC practice and 
orsamzatton. 
lfflCTIVI DAfl: December 1, 1982. 
POR FUIITHEII INFORMATION CONTACT: 
Darrell G. !isenhut. Director, Division of 
Llcen1big. Office of Nuclear Reactor 
Regulations. U.S. Nuclear Regulatory 
Commf11Jfon, Washington, D.C. mss5. 
Telephone: (301J 49Z-767Z. 
8UPPUUENTAAY INFORMATION: The 
Commission 11 conducting a 
rqionalization program involvfns 
certain licensing activities pertaJning to 
nuclear reactors. Fort St. Vrain Nuclear 
Generating Station (Utility JJcenaee: 
Public Service Company of Colorado, 
Ucenae No. DPR-34, Docket No. SG-287) 
bas been aelected aa the Bnt nuclear 
reactor for which lmplementntion of 
ulecteci licensing activities will be 
transferred to • region. The responoible 
reston la Region IV, U.S. Nuclear 
ResuJatory Commission, 811 Ryan Plan 
Drive, Suite 1000, Arlington. TeXQ 
79011, The general delegation of 
authority for the Regional 
Administrators Is described in NRC 
Manual Chapter 0128. Pursuant to !he 
general delegation of authority, the 
Executive Director for Operatiom and 
the Director of Nuclear Reactor 
Regulation assigned certain licensing 
responsibilities with respect to the Fort 
SL Vrain Nuclear Generating Station to 
the Regional Administrator of Region IV. 
Copies of the delegaliom of authority 
have been placed in the CommiHion'a 
public document rooms at 1117 H Street. 
NW .. Waahinston. D.C., at the Region IV 

Office, 811 Ryan Plaza Drive, Suite 1000. 
Arlington, Texas, and at the Greeley 
PubUc Library, City Complex Building. 
Greeley, Colorado 80631, the local public 
document room for the Fort SL Vrain 
Nuclear Generating Station. where !hey 
are available for Inspection and copying 
by the public. 

The revised regulations. 10 CFR 50.4. 
are intended to inform licensees and the 
public or current NRC practices and 
organization. Aa amended, I 50.4 1tatea 
!hat inquiries com:eming NRC 
regulation of the Fort SL Vrain Nuclear 
Cenerallng Station and certain types or 
communications and reporta pertaiflin& 
to that facility should be aen,t to the 
Regioa IV Office and 1pecilies the 
proper acldresL The amendment does 
not change. the requirements for direct 
communication between the lic:enaee 
and Region IV. Changes to other. 
affected pub of.the Commission's · 
regulatiom. 1uch u Part.2. will be made 
in the near future. 

Since this amendment la 
nonaub1tantlve and relates lo matten of 
agency organiza lion and procedure, the 
notice and comment procedures of the 
Administrative Procedure Act (5 U.S.C. 
553) do not apply and good cause emta 
for makins the amendment effective oa 
December 1. 1saz. 
Paperwork Reductloa Ad Statement 

This mle· contain• no new or amended 
requirementa for record keepins, · 
reportinl, plam or praceduns, 
application, or any other type of 

. lnlormalioa collectloa. , 

IJat cl Subject. In 11 CFR Put !Se 

AnUtnal, C!auified information. Fire 
prevention. Intergovernmental relatioac, 
Nuclear power plant, and reactora. 
Penalty, Radiation protection. Reactar 
1iting criteria, Reportlns reqwremeuta. 

Under the Atomic Enel"IY Ar:t. of 1954. 
a, amended. the Energy Reorganization 
Act of 19'14. aa amended and 5 U.S.C. 
5SZ and 55.1. the following amendment to 
10 CFR Put SO l• published as • 
docwn~nt subject to codification. 

47 FR 57670 
Published 12/28/82 
Effective 12/28/82 

10 Cffl p-1 50 

Fllln9 of Coples of Changff to 
Emergency Plana and Procedurn 

MIINCY: Nuclear Regulatory 
Commiasion. 
ACnO,C Final rule. 

IUlltllQY: The Nuclear Resu]atory 

Commi11ion 11 amendlns lta resuJatfons 
to reduce thri number of coplea, of . 
c:hongn to nuclear power plant . 
emergency plane and procedures. The 
totd number of copies to be 1ubmitted 
will be reduced from 13 to 3. The 
Comminlon haa determined tbet 3 · 
copies will be sµfflcient.for processing 
purposes. Tbeae amendments will . 
reduce the regulatory burden on the. 
afl'ected llcen1ee1. .. 
DATIi: The effective date of thla rule will 
be December-28, 1982. . . 
,OR ,UIITHIR INFORMATION' CONTACT: 
Kenneth E. Perkins. Chiet Incident , · 
Reeponu Branch. Office or In1pection 
and Enforcement, U.S. Nuclear · 
Regulatory Commission. Washington, 
DC 20555 (Telephone 301492-7361). 
8UPPUMENTARY INFORMATION: 0n 
Auiu•t 19, 1980, the Nuclear Regul~tory 
Commission published in the Federal . 
Regi1ter (45 FR 55402] amendmenta io its 
regu.l111tlons for the upgrading of · ,, 
emergency planning mnd preparedne1L 
The effective date for those regulatfou 
... November 3, ism: ., 
. In thoae regulatio~ I 50.M(q) . : · 
required licensee&1 io furnish three.. . · · 
copiee of changea to the emeraencv plan 
and emugency plan lmplemeatiJII 
procedurea to NRC Resfcul . 
Adminiatratora and ten coptn to tbe 
Dfnctor, Office of Nuclear Reactor · 
ResuJation. The amndmeut coat.amad 
in tbi1 notice nducet to I the tcrtal · · 
number of copies the UCl'SDIN m · 
NquiNd to tubmit (one copy ta be HDt 
to the appropriate Regional . 
Admini1trator and two copies to NRC 
Headquarten), . ·, . 

Because the•• amendmenla reletiJ .. 
solely to procedural mattun, .tbo ·. · 
Commi1sion hu found that SoOd came 
exieta for omittins notice of propoNd .. 
rulemaldng and public procedure . 
thereon, &I UIUHICHNfJ, Since the · . 
amendment relines liCID.INI from 
restrictions under rezu)attona cummtly 
ID 9ffec1, It fa tffect.!ve upon pub!!catfoa. 

Paperwork Reductiaa Ad Stalemml 
The Information collectkm 

requtnmenta contained in ddl 
RgUlaiUon have been approved by the 
Office of Management and Budget; 0MB 
approval No. 31504111. 

lat of Subjecu ID 11 CR Put A 
Ant:ftrmt. Cla111ifted information. Ph"8 · 

prevention, Intergovernmental relatfona, 
Nuclear power planta arid nadon, 
Penalty, Radiation protection. Reactor 
1fting criteria, Reporting requirements. 

Punuant to the Atomic Energy Act of 
1954, aa amended. the Energy 
Reorganization Act of 1974. u amended. 
and sectlom ssz and 663 of ntle s of the 
United Statea Code, the following 
amendments to Title 10. Chapter L Code 
of Federal Regulations, Part SO are 
published aa a document 1ubject to 
codification. 
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48 FR 1026 
Publishad 1/10183 
Effective 3/11 /83 

10 CFR Part 50 

Reporting of Changes to the Qudlty 
Anurance Program 

AHNCY: Nuclear Regulatory 
Commiaaion. 
ACTION: Final rule. 

sumwm The Nuclear ~eguletory 
Commission la amending its regulation, · 
lo require each holder of a nuclear 
power plant or fuel reprocessing plant . 
construction permit or operating license . 
(l)to inform the Commission in writing 
or quality assurance program changes 
that affect the description of the quality 
assurance program described or 
referenced in its Safety Analysia Report 
and accepted by the Commission. and 
(2) to clarify the requirement concerning 
implementation of the accepted quality 
a1111urance program. In the past. existing . 
regulations did not specifically include a 
requirement that changes to the . 
~pted quality assurance program be 
reported and aome licensees changed 

· their quality assurance programs 
without informing the Commission. Thia . 
resulted in some unacceptable quality 
aasW"Bnce programs. The amendments 
will assure that when licensees and 
conatruction permit holders reduce their 
commitments in their quality assurance 

· program descriptions accepted by the 
Commission. they aubmit the changes to 
the Commision and receive its approval 
before implementing the cha~sea. 
EFFECTIVI! DATE March 11, 1983. 
POii FURTHEII INFORMATION CONTACT: 
Wjlliam L Belke, Office or Inspection 
and, Enforcement, U.S. Nuclear 
Regulatory Commission. Washington. 
D.C. 205SS. Telephone (301) 492-1512. 
IUPPUMENTARY INFORMATION: The 
quality assurance (QA) requirement, of 
10 CFR Part SO. "Domestic Licensing o( 
Production and Utilization Facilitiea," · 
constitute a comerstone or the 
Comml111ion'1 .. defense-in-depth" 
concept for ensuring ,are operation of 
nuclear power plant, and fuel 
reprocenfng plants. 

BecaU1e of the Importance of the QA 
program a1 a management tool to attain 
objective11 important to nuclear safety, 
the NRC staff conducts extensive 
review, during the licensing process to 
ensure that the applfcant'11 QA program 
description aatiafiea 10 CFR Part 50, 
Appendix B. "Quality Assurance 
Criteria ror·Nuclear Power Plants and 
Fuel Reproce11ing Plants." Once the 
NRC ,taff has accepted It. the QA 
program description becomes a principal 
inspection and enforcement tool In 

ensurfns that the permit holder or 
licensee ii In compliance with all NRC 
quality &Hurance. requirements for · 
protecting the public health and safety. 

Al indicated in 10 CFR S0.34(a)(7J. 
"Contents applications; technical · 
Information.'" the Preliminary Safety 
Analysa Report (PSAR) must include .. a 

, delCription of the quality assurance 
program to be applied to the design. 
fabrication. construction. and testing of 
the ,tructurea. aystema, and components · 
of the facility." Slmilarly,·t S0.34(b)(6)(ij) 
requirn that the Final Safety An41y1la 
Report (FSAR) describe "managerial 
and admini,tratlve controla lo be used 
to assure aafe operation" and that It 
"'Include a discussion of how the 
applicable requirements of Appendix B 
[Quality Assurance Criteria] will be 
aaUofied." The QA program1 described 
in the Safety Analysts Reports are . 
intended to represent the QA programs 
actually being applied in practice. 
· Because existing regulatiom do not 
1peclfically include a requirement that 
changes to the accepted QA program be 
reported to the Commission. some 
licensees have been changing their QA 
program, without Jnlorming the 
Commiaaion. In a few cases this ha1 

· resulted bi QA programs which were not 
acceptable to the NRC ataff and which 
did not conform to mil aspects of the 
~C regulations. The primary concem 
with the current aituation la that 
unreported changes to the QA program 
misht diminish the scope .of the program 
permitting ,ignificant deficiencies to 
arise in the design. fabrication. 
construction. or operation of the facility, 
Thi• could result in increased risk to the 
public health and safety. · 

The final amendments require that 
nuclear power plant and fuel 
reproce11fng plant con,truction permit 
holden and licensees implement the 
accepted QA program described or 
referenced in the Safety Analysis 
Report. provide a current description of 
the program II lt la implemented. and 
submit all changes to the accepted 
program description (as required by 10 
CFR S0.34(a)(7) or 50.3f(b)(6)(il)) tc the 
NRC for review. · 

Althoqh NRC pre,ently reviews QA 
topical report program descriptions of 
the licensee'• or conatruction permit 
holder's principal contractors (architect• 
engineer, nuclear eteam supply ,y,tem 
vendor, constructor, and construction 
manager when other than the 
constructor) aubmitted to It. the 
requirementa or Appendix B of 10 CFR 
Part SO clearly state that the licensee or 
permit holder ha, responsibility for the 
establishment and execution of the QA 
program. Therefore, commensurate with 
the requirement, of Appendix B of 10 · 

CFR Part SO. Ucenseea and construction 
permit holders mU1t l!DlllN that their 
principal contractont' QA program 
dHcription change• ore reported to NRC 
in writing. In addition. when · · 
•ubcontrscton make 1lgnillcant changes 
that amount io changes la the 
construcUon permit holder'• or 
licenaee'1 QA program or la the · ., 
principal contractor's QA program; the 
NRC la to be notified in writing. · · 

1Jcensee1 must ,ubn:i.lt to the NRC at 
leut annually {under 10 CFR 50.71), aiid 
permit holden within 90 days, those 
change, to the QA program description 
that do not reduce the commitments in 
the program deacription previowily 
accepted by the NRC. In all caaea. 
licenaee1 and permit 'holders making · 
changes to the QA program description 
that do reduce the commitments. must 
1ubmit the changes to NRC and receive 
NRC approval before implementing the 
changes. 

The Commi111ion will evaluate 
submitted changes to determine if the · 
revised QA program deacription la in 
accord with the Commission'• QA 
requirements in Appendix B or 10 CFR 
Part SO and Safety Analysi1 Report Q~ 
program descripUon commitments 
previously accepted by the NRC. The 
Commission normally will Inform the 
con,truction permit holder. Ucemee, or 
QA topical report organization within 60 

. day, of receipt of 1'ie change about the 
result of this evaluation commensurate 
with the 10 CFR so.n·annual reporting 
requirement for licensees or 90-day .. 
reporting requirement for permit 
holders. Licensees. permit holders or QA 
topical report organizations submitting 
changes requiring NRC approval before 
Implementation will also normally be 
informed of the re1ulta of the evaluation 
within 60 dayL 

DiacuHion of Conimeuta 

On July z. 1981, the .NRC published in 
the Federal Register (48 FR 34595) 
propoaed amendments to 10 CFR SO.M 
and 50.55 for reporting of changes to QA 
program,. Numeroua comments were 
received. all of which were evaluated In 
developing the final rule. The following 
discussion highlights the major issues 
that were raised by the commenters and 
their resolution (the comments received. 

· and a fuller discunion of their · 
resolution-are available for review In 
the Commission'• Public Document 
Room at 1717 H Street NW .. 
Washington. D.C. 20555). ,· 

One commenter recommended that. 
the rule be revised to clarify that 
licensees may make changes to a 
previously submitted QA program 
description provided the change doea 
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not decrea11 the 1cope of the program or 
effectiveneH of the program'• controlL 

To preclude potential confu1ion or 
ml1interpretation of the term, "ecope" 
or "tffect1vene11," II !50.54 and 50.s5 of 
the rule have t:.een reviled to require 
Ucemee1 to 1ubmit to the NRC at lea1t 
annually (under 10 CFR 50,71), and 
permit holden within 90 daye. tho11 
changee to the quality ae1urance 
program de1crlption that do not re4uce 
the commitmenta In the program 
deecrlption prevlouely accepted by the 
NRC. !n all casee, changee to the Safety 
Analyel1 Report quality i111urance 
program deecription that do reduce 
tho11 commitmentl must be 1ubmitted 
to NRC and receive NRC approval 
before .Implementation. . 

Some commenten 1uggeated that the 
10 CFR 50,54 and 50.55 rule changee 
lhould be consolidated Into eection D of 
Appendix B to 10 CFR Part 50 and that 
the exi1tins regulations In 11 50,34. 
S0.59. and 50,71 be allowed to 1atiafy the 
Intent of the rule'• reporting 
requfrementa. 

No changee to the rule were made In 
re1pon11 to theae comments. The 
Commiulon believes that to consolidate 
the I 50.54 and I 50.55 rule changes or to 
rely on the existing reporting 
requfrementa of 11 50.34, 50.59, or 
I 50.71 would leave a regulatory gap 

. becauee there would be no requirement 
for the reporting of QA program changn 
u a condition of the comtruction permit 
or operating license. 

10 CFR 50,71 now requires the 
eubmlttal of all changes neceeury to 
reflect information and analyaee 
submitted to the CommJ111ion by the 
licensee ( or prepared by the licensee 
punuant to Commission requirementl) 
since the 1ubmi11lon of the original 
Final Safety Analy11i1 Report (FSAR) or, 
a, appropriate, the Jail updated FSAR. 
The updated FSAR la to be reviled to 
lndude the effecta af: All chan,e1 made 
in the facility or procedurea a~ 
ducribed In the FSAR; all eafety 
evaluations performed by the Jicemee 
tither In 1upport of requeeted llc:enH 
amendment• or In 1upport of 
concJu1ion1 that changee did not involve 
an unrevlewed eafety queetion; and all 
analyse, or new eafety t11u11 performed 
by or on behalf of the licenaee at the 
Commission'• requeet. The updated 
information 11 to be appropriately 
located within the FSAR. 

Under 10 CFR S0,71. It would be 
acceptable to submit annual revl1lom to 
th• QA prosram for planta alreridy 
Ucenud for operation, provided tht 
chansn do not reduce the commitmentl 
in the program deecriptioa. However, If 
1 Ucemee doee make chaqee to tht Q,\ 
proaram d&1crlptfon that reduce the 

commitmentl ID the program 
deecription, these changee must be 
aubmitted to NRC and receive NRC 
approval before Implementation. 

In accordance with the Commi111fon'1 
Ucenelng review pollclee, the acceptance 
criterion In effect 1ince lauanca of 
Revl1ton 1 of the Standard Review Phm 
in early 19'19 appllee to new appllcatiom 
for construction perm.ill and operatiq 
UceDH1 and to the periodic review of 
QA topical reports. It la not applicable 
to all permit holden and to all operatiq 
plant licemee1 who11 construction 
perm.ill or operating license applicatlom 
were reviewed before 1979, nor la such a 
commitment, once made, 1ubject to the 
full range of enforcement optiom. 11iia 
lack of enforceability exl1tl bee11uae 
current regulations do not 1pec:tfically 
Include a requirement that c:hangea to 
the QA program that affect the 
deecription of the QA program In the 
Safety Analy1i1 Report be submitted to 
the NRC for review. Additionally, other 
than in footnote 1 to Appendix B of 10 
CFR Part SO. there la no explicit 
requirement that the accepted QA 
program be Implemented ae II condition 
of the comtruction permit or license. 

One commenter 1uggested that the · 
proposed amendment to 10 CFR S0.55 be 
modified to be con,istent with the 
advance notice of proposed rulemaJdns 
publi•hed December 11. 1980 (-.S FR 
81602), de~ with deelgn and other . 
chanps fn nudear power plant facilltin 
after i11uance of a construction permit. 

The amendment to I 50,55 will 
precede the amendment noted above 
being developed through the advance 
notice of propoaed rufemaldna, 
However, the Commi11lon will act to 
aesure comi1tency between the two 
with re1pect to facility QA program 
deacription reporting requirementa. 

One commenter recommended that 
the final rule be applicable to fu13l 
reproce11in3 planta. · 

The Commi11ion bae accepted thla 
euaeation In order that lt be 
commensurate with the Intent and· 
nquirementa of Appendix B to 10 CFR 
Part SO. The rule bae been revieed to 
1tate that It la applicable to fuel 
reproce11in3 planta. · 

Several commenten 1ugeeted that 
the final rule be applicable to QA 
topical report delcription1 accepted bJ 
NRC from a llcenaee'1 or con1truction 
permit bolder'• prime contractors. 

Although NRC preaenUy reviews QA 
topical report, 1ubmitted to it, the 
requirement, of Appendix B of 10 CFR 
Pa.rt SO clearly state that the licenaee or 
permit holder h11 re1pomlbllity for the 
eatabllahment and execution of the QA 
program. Thue. commensurate with the 
requlrementa of Appendix B ol 10 .CFR 

Put SO. Ucemee1 and construction 
permit holden must ensure that-thr.lr ·, 
principal contractora' (archltect
eqineer, nudear ,team 1upply eyatem 
vendor, comtructor, and conatruction . 
manqer when other th&D the 
constructor) QA program deecrlptloa 
changee are reported to NRC In writing. 
In addition, when eubcontractora make · 
algnificant change, that amount to · · 
chanpa In the construction permit 
holder'• or Ucenaee'1 QA program or In .. 
the principal contractor', QA program. 
NRC mmt be notified in writing. Thll . 
lhould not lmpoee a heavy burden on a · 
Ucemee or construction permit bolder · 
because, If a change ba1 been made to a · 
QA topical report deecripUon by 1 
licemee'1 or conatruction permit 
holder'• principal contractor and 
aubmitted to NRC by the principal · 
contractor together with an explanation 
of the reaeona for the change, the·· 
Ucemee or construction permit holder 
need only notify NRC that the . 
referenced principal contractor'i QA 
topical report baa been changed and · · 
1qbmitted to NRC by the prindpal ·. 
contractor and need not forward a Jetter •· 
explaining the change. · · 

It WH aleo 1Uggested that NRC. · 
Reeident lnapectora be allowed to . . .. 
review .QA program changes in order to . 
determine whether the program hu 
been weakened. . . . . .. 

Becaue.e of the Resident lnspector11 

divenlfied and demanding worldoada, 
the Commi11ion believee that itl beet 
lntere1tl would be expedltiou1ly 1ened • 
by having reviews of QA program 
description changes performed ID 
designated NRC Regic;,nal Officee or. 
Office of Inspection and Enforcement, as 
neceHary and appropriate. 

It w11 also 1ugge1ted that QA ... · 
program description changes 1hould be . 
reviewed by the NRC'1 Office of Nucle~, 
Reactor Regulation (Quality Alaurance 
Branch) ID lieu of the NRC Regional . . 
Offices, lince Uceneeee inltfslly obtain 
approval of their quality a11~ce · 
program delCrfpUom from that NRC 
unit. ' 

'nle Comml11lon baa not accepted thla 
1uge1tion. The Commi11ion will 
develop lntemal review procedures to · 
en1ure that QA program description 
changes will be reviewed by the NRC 
offlce poHeHlng the necessary QA · 
expertl1e and re1ource1; In all ca,~ 
cople, of all QA program deecriptioa 
changes will be provided to the 
appropriate NRC Regional Office, 
appropriate NRC Resident Inapector, 
and NRC Office of In1pection and · 
Enforcement for their review and to 
101iclt their Input regardln, the changeL . 
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Finally, 1everal commenten 11lg8eated 
that the nale be clarified to avoid the 
apecific mi1lnterpretation that written 
evaluaUon1 could be required for every 
revilion of QA implementing methodl 
and procedun1, and for change1 that 
correct 1pellins, punctuation. or itema 
that are editorial In nature. 

The nale haa been rewed to clarify 
the requirement for written evaluatfom. 
Generally, changes to quality UIW'ance 
program imp{emenUng procedure-. 
fnatrucUom, methoda. and other 
documents do not require evaluations or 
1ubmittal to NRC. Only when thue 
changes Involve a change to the QA 
program aa described In the Safety 
Analysii Report would NRC have to be 
notified and would a forwarding letter 
have to be submilted. Thia forwarding 
letter will provide the basis for a 
Commission determination concemlna 
compliance with the criteria In 
Appendix B of 10 CFR Part SO. 
Consequently, all affected pages of the 
Safety Analysis Report that describe the 
quality assurance program must be 
aubmitted to NRC in order to ensure that 
the copy of the quality assurance 
program description retained by NRG 
remains currenL 
Paperwork Reduction Ad 

The application. reporting. and 
rec:ordkeeping requirementl contained 
In thi1 Regulation have been approved 
by the Office of Management and 
Budget; 0MB approval No: 315CM01L 

Regulatory ftexibWty Act Certlflcadoa 
In accordance with the Regulatory 

nexibillty Act of 1980, 5 u.s.c. eos(b), 
the Commission hereby certiftea that 
tbi1 rule will not have a 1lgniftcant 
economic impact on a substantial 
number of 1maU entities. Thi• final rule 
affectl only the licenalng and operation 
of nuclear power plantl and fuel 
reprocessing plantl. 11le companies that 
own theae plant, do not fall within the 
1cope of the definition of "1mall 
entitie1" aet forth In the Regulatory 
Flexibility Act or the Small Bllllneu 
Size Standard, set out In regulatiom 
IHued by the Small Bu1lne11 
Adinlni1tration at 13 CFR Part UL No 
1mall entity commented that th.a 
propo1ed rule would affect it. 

Usl of Subjects ID 10 CFR Put SO 
Antitrust. cta111fied Information. Pin 

prevention. Intergovernmental relatiom. 
Nuclear power planta and reactors, 
Penalty, Radiation protection, Reactor 
ailing criteria, Reportiq and 
recordkeeplna requirement.I. 

Pursuant to the Atomic Energy Act of 
1954, aa amended. the F.ners, 
Reorganization Act of 187'- •• amended. 

and section, 55Z and 553 of nde s of the 
United Stalel Code, the followiDg 
amendmentt to nt1e 10. Oiaptar L Code 
of Federal Regulationa. Part 50 are 
pabll1hed u a document aubjec:t ta 
mdlficaticQ. 

~48 FR 2729 
Published 1/21/83 
Effectiw 2/22/83 

10 CFR Part 50 

Environmental Quallflcatlon of Electrtc 
Equls:ment Important to Safety for 
Nuclear Power Planta · 

AGENCY: Nuclear Regulatory 
Commisaion. 
ACTION: Final rule. 

SUMMARY: The Commi1Sion is amending 
Ill regulations applicable to nuclear 
power plants to clarify and atrengthen 
the criteria for environmental 
qualification of electric equipment 
important to safety. Specific 
qualification methods currently 
contained in national standerda, 
regulatory guides. end certain NRG 
publications for equipment qualification 
have been given different interpretations 
and have riot had the legal force of an 
agency regulation. This amendmen~ 
codifies the environmental qualification 
methods. and criteria that meet the 
Commission's requirements in this area. 
EFFECTIVI DATE: February 22, 1983. 
FOR FURTHER INFORMATION CONTAC,: 
Satish IC. Aggarwal Office of Nuclear 
Regulatory Research. U.S. Nuclear 
Regulatory Commission. Washington.. 
D.C. 20555, Telephone (301) 443-5948. 
SUPPUMENTAAY INFOAMATIOtc 

Previom Notice 

On January 20, 1982, NRC publiahed in 
the Federal Register a notice of . 
proposed nalemaking on environmental 
qualification of electric equipment for 
nuclear power plants (47 FR 2876). The 
comment period expired March 22, 1982. 
A total of 89 comment lett~rs raising 10 
major fasuea were received by Apr:ll B, 
1982. An additional 10 comment letters 
were received by April 21, 1982, but no 
new issues were raised. The major 
fauea are discussed below. 

Nature and Scope of the Rulemaking 
· Nuclear power plant equipment 
important to safety must be able to 
perform its safety functiom throughout 
its installed life. This requirement ia 
embodied In General Design Criteria 1. 
2, 4, and 23 of Appendix A. .. General 
Design Criteria for Nuclear Power 
Plants," to 10 CFR Part SO. "Domestic 
Licensing of Production and Utilization 
Facilitiea": in Criterion III. ''Design 
ControL" and Criterion XI. 'Teat 

ControL" of Appendix B, .. Quality 
Assurance Criteria for Nuclear Power 
Plants and Fuel Reprocessing Plants," to 
10 CFR Part 50; and in paragraph 
so.ssa(h) of 10 CFR 1>art 50, which 
iDcorpori,tes by 1'f'ference IEEE 219-
1971, 1 "Criteria !or Prote::tion Systems 
for Nuclear Power Generating Statiom." 
This requirement Is applicable to 
equipment located ·inside a11 well as 
outside the containmenL 

The NRC hu ued a variety of 
ml!thods to ensure that these general 
requirements ere met for electric 
equipment important to safety. Prior to 
1971. quallficaUon was based on the fact 
that the electric components were of 
high industrial quality. For nuclear 
plants licensed to operate after t91'1, 
qualification was judged on the basis of 
IEEE 323-1971. 'For plants whose Safety 
Evaluation Reports for construction 
permits were issued aince July 1, 1974. 
the Commisaion has used Regulatory 
Guide 1.89, "Qualification of Class 1E 
Equipment for Light-Water-Cooled 
Nuclear Power Plants," which endorsea 
IEEE 323-1974,1 "1EEE Standard for 
Qualifying Cla11 IE Equipment for 
Nuclear Power Generating Stations," 
subject to supplementary provisiom. 

Currently, the Commission baa mider 
way a program to reevaluate the 
qualification of electric equipment in all 
operating nuclear power plants. Al a 
JJ8?l of this program, more definitive 
criteria for environmental q1'elificatlon 
of-electric equipment important to safety 
have been deveolped by the NRC. A 
document entitled "Guidelines for 
Evaluating Environmental Qualification 
of Class 1E Electrical Equipment In 
Operating Reactors" [DOR Guidelinu) 
was issued In November 1979. In 
addition. the NRC has issued NUREG-
0588, '1nterim Staff Position an 
Environmental Qualification of Safety• 
Related Electrical Equipment." which 
contains two sets of criteria: the first for 
plants originally reviewed In accordance 
with IEEE 323-1971 and the second for 
plants reviewed In accordance with 
IEEE 323-1974. 

By fta Memorandum and Order CLI
•21 dated May 23, 1980, the 
Commission directed the 1taff to 
proceed with a rulemaking on 
environmental qualification of safety• 
related equipment and to addre11 the 
question of backfit. The commission also 
directed that the DOR Guidelines end 
NUREG-0588 form the basis for the 

1 lm:otporatfon by reference 1pprond by the 
Dlnc:tor of th1 Office of Federal Resiater aa Januuy 
t, 1982. Coplea may be obtained from the lmUtui. of 
Electrical and Elac:tronlca EnginNn, Im:., KS Bui 
41th Slrftt, New Yon. N. Y. 10011, 

•Copiel _, ba obtained from lhe lmtltu19 al 
Electrical and Elec:trvnlca Bnstneen. Jae., 345 But 
'7th SINlt, New York, N. Y. 10011, 
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nquirements licensees and applicants 
must meet until the rulemaking has been 
completed. Thia rule ia based on the 
DOR Guildelines and NUREG--0588. The 
Commission recognizes the qualification 
'efforts of the Industry as. a result of CIJ
ao-21. 111erefore. the rule provides that • 
re,,uelific!ltion 'lf e,iectric equipment will 
not be required by applicants for and 
holders of operating licenses for nuclear 
power plantl previously required by 
NRC to qualify equipment in accordance 
with DOR Guidelines or NUREG-o588 
(Category I or II). Categol'7 I 
nquirementa of NUREG--0588, which 
aupplement the recommendatioDI of and 
apply to equipment qualified in 
accordance with IEEE 323-1974. apply to 
nuclear power plants for which the 
construction permit safety evaluation 
report wa1 fasued after July 1, 197t. 
Category D requirements. which 
eupplement the recommendations of and 
apply to equipment qualified in 
accordance with IEEE 323-1971, apply to 
nuclear power plants for which the 
COD1truction permit safety evaluation 
report was i111ued prior to July 1. 1974. 

In ClJ-80-21, the Commission stated 
that unless there were sound reasons to 
the contrary, replacement parts should 
be qualified to the standards set forth in 
Category I of NUREG-o588 or IEEE 323-
1974. The Commission reaffirma that 
potitioil in this rulemaking. Such· 
qualification constitutea compliance 
with the provisions of paragraph 
S0.49(1). The Commission's position is 
designed to promote the policy of 
upgrading the environmental 
qualification and reliability of installed 
electric equipment. Situations may arise, 
however, in which such upgrading will 
not be feasible or compatible with 
overall plant safety. Ucemee must 
nview each situation on a case-by-case 
bui1 to determine that usound reasons 
to the contrary" do exist to justify an 
exception from upgrading. Examples of 
acceptable·"sound reasom to the 
contrary" will be included in Regulatory 
Gufde1.89. 

The dates specified in this rule for 
completion of environmental 
qualification of electric equipment 
important to safety apply to all licensee, 
and applicants and supersede any date 
previoualy imposed. No changes to 
licenses or technical specifications are 
necessary to reflect these new 
completion date1. 

The scope of the final rule covers that 
portion of equipment important to safety 
commonly referred to as "aafety
related" (which the Commission 
Interprets a, eseentially "Clasa lE" · 
equipment defined in IEEE 323-1974), 
and nonsafety-related electric 
equipment whose f allure under 
po1tulated environmental conditions 
could prevent the sst!s!actory 

acce':!l\/ii,hment ofre1uin1d sa!e~ 
functf'lns by ae!ely•h!!sted equipment. 
Safety-related structures, systems, and 
components are those that are relied
upon to remain functional during and 
following design basis eventa to en.sure 
(i) the integrity of the reactor coolant 
pressure boundary, (ii) the capability to 
shut down the reactor and maintain it in 
a safe shutdown condition, and (iii) the 
capability to prevent or mitigate the 
con1equencea of accidents that could 
result in potential offsite expo1urea 
comparable to the guidelines of 10 CFR 
Part 100, Design basis events are defined 
as conditions of normal operation. 
including anticipated operational 
occurrences: design basis accidents; 
external events; and natural phenomena 
for which the plant must be designed to 
ensure functions [i) through (iii) above. 
Also covered in the scope of the final 
rule i1 certain postaccident monitoring 
equipment specified as "Category l and 
2," in Revision 2 of Regulatory Guide 
1.97, ''Instrumentation for IJght-Water• 
Cooled Nuclear Power Plants to Assesa 
Plal\t and Environs Conditions During 
and Following an Accident." . 

Included in the final rule are specific 
technical requirements pertaining to (a) 
qualification parameters, (b) 
qualific;ation methods, and (c) 
documentation. Qualification 
parameters include temperature, 
pressure. humidity, radiation. chemicals. 
and submergence. Qualification 
methoda include (a) testing as the 
principal means of qualification and (b) 

, analysis in combination with partial 
type test data or operating experience. 
The final rule require, that the 
qualification program include 
synergistic effects, radiation, 
environmental conditions and margin 
considerations. Also, a record of 
qualification must be maintained. 
Propoaed Revision 1 to Regulatory 
Guide 1.89, which has been issued for 
public comment, describes methods 
acceptable to the NRC for meeting the 
provi1ions of thi1 rule and includes a lilt 
of typical equipment covered by it. 
Revision 1 to Regulatory Guide 1.89 will 
be isaued after resolution of public 
comments. 

NRC will generally not accept 
analysis alone in lieu of testing. 
Experience has shown that qualification 
of equipment without test data may not 
be adequate to demonstrate functional 
operability during design basis event 
conditions. Paragraph S0.49(f) provides 
four methods for qualification. Testing 
will be preferred. To ensure integrity of 
a ,esting program, the Commission 
expects tha• lhe :.ame piece of 
equipment will be usf!d thro1Jghnut the 
complete test sequence. 

The final rule requires that each 

bolder of an operating Ucense provide a 
list of electric equipment important to 
safety within the scope of this rule 
previously qualified based on testing, 
analysis, or a combination thereof, and 
a list of equipment that bas not been 
qualified. These lists and the schedule 
for completion of qualification of electric 
equipment must be submitted by May 
20, 1983. 

The general requirements for seismic 
and dynamic qualification for electric 
equipment are contained in the General 
Design Criteria and are not included 
within the scope of this rule. Further 
guidance 11 provided in Regulatory 
Guide 1.100, "Seismic Qualification of 
Electric Equipment for Nuclear Power 
Plants," (Revision 1) and NUREG-0800, 
"Standard Review Plan." NRC is 
considering future rulemaking 
concerning requirements for the 
environmental qualification of electric 
equipment important to safety and the 
requirements for seismic and dynamic 
qualification of electric equipment. 

Comments On The Proposed Rule 
The Commission received and 

considered the comments on the 
proposed rule contained in the 69 letters 
received from the public by April 6, 
1982. Copies of those letters and a staff 
response to each comment are available 
for public inspection and copying for a 
fee at the Commission's Public 
Document Room at 1717 H Street NW .. 
Washington, D.C. 

The major fasuea raised by the 
comments and NRC staff responses are 
as follows: 

(1) Seismic and Dynamic 
Qualification-Paragraph S0.49{c) 

Iaaue: Seismic and dynamic 
qualifications are an integral part of. 
environmental qualification. It is 
therefore inappropriate to codify these 
requirements aep8l'ately. 

Response: Electric equipment at 
operating nuclear power plants was 
generally qualified for environmental 
and aeiamic ,tresses separately, i.e .. by 
usibg separate prototypes for 
environmental and seismic qualification 
teata. The Commission has decided, 
after considerable deliberation. to 
pursue the issue of seismic and dynamic 
qualification sep8l'ately at a future date. 
A future seismic rule may not require . 
retesting·for environmental stresses 
because a single prototype was not used 
during the original qualification. Also, 
the Commission has concluded that 
protection of electric equipment 
important to safety againin other natural 
phenomena and external events should 
not be within the scope of this rule. · 

(2) Scope-Cold Shutdown 
Requirement-Paragraph S0.49{b) 

I11ue: The rule introduces a new 
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nquirement to qualify "equipment 
needed to complete one path of 
achieving and maintaining a cold 
lhutdown condition." A change of this 
magnitude, at this advanced stage of the 
Industry's qualification effort. most 
certainly introduces significant new 
coatl and obligations with no 
demonstrated improvement in safety. 

Response: Regulatory requirements In 
effect at the Ume of licensing of the 
majority of operating reactors did not 
require that all electric equipment and 
1y1tem1 necessary to bring the reactor 
to cold shutdown be classified aa safety 
nlated. However, electric equipment 
and aystems necessary to shut down the 
reactor and maintain it In a safe . 
lhutdown condition are required to be 
dassifled as safety related and therefore 
are covered by the rule. 

The Commission is currently studyins 
the requirements for shutdown· decay 
heat removal under Unresolved Safety 
Iuue (USI) A-45. The overall purpose of 
A-45 is to evaluate the adequacy of 
current licensing requirements to ensun, 
that failure to remove shutdown decay 
heat does not pose an unacceptable risk. 
Under A-45 a comprehensive and 
consistent set of shutdown cooling 
requirements for existing and future 
plants is being developed. The final 
technical resolution of A-45 is presently 
ac:heduled for October 1984. 

The Commission believes it would be 
premature at thi3 Ume to impose the 
requirement t~ environmentally qualify 
electric equipment and systems 
necessary to achieve and maintain cold 
lhutdown prior to the final resolution of 
A-45. Therefore, this requirement ii not 
Included in the final rule. 

(3) Scope-Equipment in a Mild 
Environment-Paragraph 60.49{b} 

Ja1ue: The rule makes no distinction 
between equipment located in a harsh 
or mild envlronmenL The stressea for 
equipment in a mild environment are 
leu severe than for those in a hanh 
envfronmenL 

Respome: The Bnal rule doe, not 
cover the electric equipment located in a 
mild envlronmenL The Commisaion hu 
concluded that the general quality and 
IW'VeWance requirementa applicable to 
electric equipment aa a result of other 
Commi11ion regulation,, including 10 
CFR Part SO. Appendix B (see for 
example, Regulatory Guide 1.33, 
"Qu~llty Aaaurance Program 
Requirements (Operation)," Revision 3) 
are auffident to ensw-e adequate 
performance of electric equipment 
Important to safety located in mild 
envlronmenta. Since It has been 
concluded that no further environmental 
qualification-requirementa are needed 
for auch equipment provided they fully 
Hti1fy all other applicable.regulatlona, 

the Commission has determined that no 
additional requirements are necessary 
with respect to electric equipment 
important to safety located in mild 
environments in order for licensees to 
satisfy, with respect to such equipment. 
existing license conditions or technical 
specifications calling for qualification of 
safety-related electric equipment In 
accordance with DOR Guidelines or 
NUREG-0588. 

(4J Scope-Previous Qualification 
Efforts-.Paragraph 60.49(b} 

I&11ue: The rule does not recognize that 
plants have completed qualification of 
equipment to the DOR Guidelines or. 
NUREG-0588. Without such recognition. 
industry efforts, manpower, and billions 
of dollars will go down the drain. 

Response: The final rule bu been . 
expanded to alleviate this concern. See 
Paragraph 50.49(k). 

(SJ .Humidity~Paragraph 5D.4S[e}{2) 

Issue: The effectl of time-dependent 
variations of relative humidity during 
normal operation cannot be considered 
for all equipment. There are no detailed 
standards for how this type of testing 
should be performed. 

Response: The Commi!.9iOn agees. 
Humidity variation during normal 
operation are difficult to predicL It has 
not been demonstrated that the time
dependent variation in humidity will 
produce any differences in degradation 
of electric equipment. The words '"Time
dependent variation of relative .. have 
been deleted from Paragraph 50.49(e)(2). 

(BJ Aging-Paraaraph 60.49{eJ{SJ 

Issue: The requirement that ongoing 
qualifications be done using ''prototype 
equipment natually aged" ls overly 
restrictive. Use of accelerated aging to 
define a qualified lif, Js not technically· 
feasible. 

Response: Precondition.Ing by 
accelerated aging is technically feasible 
for simple electric equipment for plant 
life and for complex electric equipment 
for a aborter designated Ufe. The 
Commission recognizes that state-of-art 
technology will be utilized in any aging 
program. Reference to qualified life ha1 
been deleted from paragraph S0.49(e}(S), 

('!) Margi,1s-riJrc.'lroph 5D,4fl{e)(BJ 

Issue: The margins applied In addition 
to known conservatisms lead to 
excessive stress that could lead to 
f allure• of equipment la unrealistic 
qualification teatl. 

Respon,e: The Commission agreea. 
This requirement could have caused 
excessive margins. The paragraph ha1 
been modified to reco~e 
comervatiams that can be qualified. 

[BJ Analysis and partial tat daJa- . 
Paragraph 60.49(/J(4} 

Iaaue: If partial type test data that 
adequately support the analytical 
a1111wnptiona and conclusions me 
available, their analysis should be 
allowed to extrapolate orinterpolate 
these resultl for equipm~ regardle11 
of purchase date. . · 

Response: The Commission agrees. 
Reference to "purchase date" baa been 
deleted. 

(9) Requirement for II cenJralfilB
Parasraph 60.~UJ 

lasue: The requirement for a central 
file 1hould be deleted since it i1 not coat 
effective and baa no safety benefiL 

Reaponee: The Commi11ion agrees. 
This requirement has 'been subject to 
different interpretations. A record of 
qualification must be maintained la an 
.. auditable form" but not necessarily In 
a central file for the entire period during 
which the covered item is installed in a 
nuclear power planL Recordkeeping 
requirement of10 CFR Part Appendix B 
must be met. Certain records can be . 
kept at the vendor's 1hop. 

(1DJ Justification of.continued operation 
for operating p/anta. . . · 

Isaue: The requirement to 111bmlt · 
Justification for the continued operation 
of operating plants should be-deleted 
since this Information has been 
previously 1ubmitted 1o NRC. 

Response: 11lis requirement baa been 
satisfactorily met and Paragraph 50.49(1) 
of the proposed rule has been deleted in 
lta entirety from the final rule. 

.In addition. Paragraph 50.49(g) of the 
proposed rule has been deleted from the 
final rule since it ii too prescriptive. It 
will be included in Regulatory Guide 
1.89. 

Effectivr, Dale:Th.la mle replaces the 
"interim rule" publilhed in the Fedenl 
Register on June 30. 1982 (47 FR 28363). 
The "interim rule" 1uapended 
environmental qualification deadline, 
contained ha license condltiom ar 
technical 1pecificationa of operating . 
plantl. On the effective date of thil rule 
(see above ),.the. '"interim rule" ia · 
·,uperseded and the ac:hedule for 
environmental qualification contained in 
.fbi, rule tako1 effect for all plants. 
·Paperwork Reduc:tlon Act 

The final rule contains Information 
collection requirements that have been 
approved by the Office of Manag~ment 
and Budget; 0MB approval number ii 
3150--0011. 

Regulatory PlexlbWty Stalemelll 

ID accordance with the Regulatcny 
FlexibilltJ Act of 1980, I U.S.C. SOS{b). 
the Commission hereby certifle1 that 
thii rule will not have a significant 
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economic impact on a substantial .. 
number or small entitiee. Thia fuia) rule 
affects the method of qualification of 
elecbic·equipment by utilitie1. Utilities 
do not fall 'within the definition of• 
amall bwiineaa found in·Section 3 of-the 
Small Busineas Act. 15 U;S.C. U2. 

In addition. utilities are required by 
the Commission'• Memorandum and 
Order CU~Zl. dated May 23, 1980, ID 
meet the ~enta contained iD the 

· DOR ''Guidelines for Evaluating · ' 
Environmental Qualification or Class lE 
Electrical Equipment in Operatms 
Reactors." (November 1979) and 
NUREG-0588. "Interim Staff Position on 
Environmental Qualification or Safety-

.· Related Electrical Equipment." which 
fonn the buils of this rule. 
Con1equently, thil rule comfiea exiatins 
requirements and imposes no new c;oats 
or obligationa on utilities. 

~ of SubJec:ts in 10 CFR Part.SU. 

· Antitrwst. Classified information.· Fire 
prevention. Intergovernmental relationa, 
Nuclear power planta.and reactors, 

, Penalty, Radiation protection, Reactor 
sitingcriter:ia, Reporting requirement,. 

Pursuant to the Atomic Energy Act of 
. 1954, as amended. the Energy . . 
· · Reorganization Act ol 1974, as a~.~nded. 

and section 553 of title 5 of the UJaited 
States Code, 10 CFR Part 50 ia amended, 

48 FR5532 
Published 2n/83 

.. Effect1ve3i!l/83 

10 CF=R Part SO 

Coda and Standards for Nuclear 
Power Plants; Winter 1981 Addenda · 

AGENCY: N~clear Regulatory 
Commission.. 
ACTION: Final rule. 

1U111LU1Y: The Commi111l~n Is amendJns 
lta regulatlom to lnco~rate by · 
reference .the Winter 1981 Addenda of 
the Amerlc~ Society of Mechanical 

,. Engineers.(ASME) B~iler arid Preaeurt! 
VeHel Code. The sections of the ASMB 
Code being incorporated pro~de rules 
for the construction of nuclear pow.er 

· p~fcomponenta and specify 
requitemenu for inservice inspection of 
those componenta. Ado-ption of these 
amendments will pennit the use of 

. improved methods for construction and 
~rvice inspection of nuclear power 
planta. . . 
DAT£ Effective March 9, 1983. 
l'Oft PUIITH!JI INFCAMAnoN CONTACT: 
Mr. E. T. Baker, Office of Nuclear 
Regulatory Research. U.S. Nuclear 
Regulatory Commission. Washington. 
D.C. .20555, Telep~one (301) 443-5892. 

9UPPLEIIENTARY INPORMAT10N: 0n July 
29, 1982, the Nuclear Regulatory 
Commission publlehed in the Federal 
Registe, (47 FR 32725) proposed 
ame~dmentl to Its regulation. 10 CFR 
Part SO. ''Domestic Ucensihg of 
Production and Utilization FacUitiea." 
The proposed amendments revised 
I 50.SSa io incorporate by reference the 
Winter 1981 Addenda to Section Ill, 
Division 1; ''Rules for the Construction 
of ~uclear Power F'lant Components," 
n.'ld Section XI, OlvlJion 1, "Rules for 
lnservice Inspection of Nuclear Power 
Plant Components," of the ASME Boiler 

·: and Pressure Vessel Code. 
Some of t!,e chanses effect:!d in the 

addenda which are Incorporated by this 
rule are: . 

i. Article NCA-9000. "Gloaeary," was 
added to Section m. This provides 
1tandard definitions for terma used in 
Sectfonm. 

2. Paragraph IWB-2413, "Inspection 
Program for Steam Generator Tubing," 
of Section XI was revised. The ASME 
Boller and Pressure Vessel Code has 
deferred Its requirements for the • 
examination of steam generator tubing 
to ,the requirements contained in the 
NRG plant Technical Specifications. 

ll. Paragraph ~112 of Section XI 
was revised to make the acceptance 
standards of Section m and the 
preaervlce acceptance standarda of . 
Section XI more compatible. Paragraph 
lWB-311% permits flaws that are 
Identified aa construction flaws to be 
evaluated according to Articles NB-2500 
ad NB-5300. provided that the nawa 
were detected during the inspections 
conducted during construction and were 
recorded. If the preservice examination 
Indicates the flaws exceed the 
requitementa of Articles NB-2500, NB-
5300, and Table IWB-3410-1, the 
component will be considered 
unacceptable for service. 

4. Subaection IWE. "Requirements for 
Clasa MC Components of Light-Water 
Cooled Power Plantl," was added to 
Section XI by these addenda. However, 
10 CFR I ro.ssa presently only 
Incorporates those portion• of Section 
XI that addresa the ISi requirements for 
Clua 1, z. and 3 components and their 
supports. The regulation does not 
currently address the ISi of 
containments. Since this amendment 11 

. only Intended to update current 
regulatory requirements to include the . 
latest Code addenda, the requirements 
of Subsection IWE are not imposed 
upon Commission licensees by thls 
amendment. The applicability of 
Subsection IWE will be considered 
separately. 

Intereated persons were invited to 
1ubmit written comments for 
consideration in connection with the 
proposed amendment by September 'J:/, 
1982. No comments were received. The 

Commission II adopting the proposed 
amendment with a minor editorial 
nvllion to accommodate the 
lncorporation by reference of the ASMB 
Coda. 
Paperwork Reduction Act Statement 

Pursuant to the provisiom of the 
Paperwork Reduction Act of 1980 (Pub. 
L 9&-511), the NRC haa made a 
determination that this proposed rule 
does not impose new or impact exlatws 
information. collection requirements. 

Replatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of Ul80, s U.S.C. 60S(b), 
the Commission hereby certifies that 
thia rule will not have a significant 
economic impact on a substantial 
number of small entities. Thia rule 
affects only the licensing and operation 
of nuclear power plants. The companiea 
that own these plants do not fall within 
the scope of the definition of "small 
entities" set forth In the Regulatory 
Flexibility Act or the Small Business 
Size Standards set out in regulatioas 
Issued by the Small Business 
Administration at 13 CFR Part 1%1. Since 
these companies are dominant in their 
aarvlce areas, this rule does not fall 
within the purview of the AcL 

Lilt of Subjedl in 10 CFR Part SO 
Antitruat. Clauified information. Fire 

prevention. Incorporation by reference. 
lntergovernmmntal relations. Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria. Reporting requirements. 

Pursuant to the Atomic Energy Act of 
1954, as amended. the Energy 
Reorganization Act of 1974, as amended. 
and aectiom 552 and 553 of title 5 of the 
United Slates Code, the following 
amendments to Title 10, Chapter 1, Code 
of Federal Regulations, Part SO are · 
published u a document subject to 
co,liAr.atlon. 

~ 48FR5886 
Published 2/9/83 
Effective 2/9/83 

Correction published 2/28/83 48 FR 8256 

10 CFR Parts SO and 70 

Regional Ucensing Reviews 

AGENCY: Nuclear Reglllatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The NRC ia amending ita 
regulations to require licensees to 
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aubmit report• of plan changes which do 
not decrease safeguard• effec:tivene11 to 
NRC ~ional office._ Thi• action la 
beina tak~n at put of the 
Implementation of the NRC regional 
Ucemlna program under which 
re1pon1ibility for certain catesoriea of . 
action baa been delegated to Region.al 
Admin.latraton. The amendments an 
neceuary to Inform curent or. 
prospective licensee, of current NRC . 
practice end Ol'lanization. 
ll'FICTIVI DAT£ Febniary 9, 19113. 
POii FURTHER INFORMATION CONTACT:. 
Martin Levy, Office of Nuclelil' Material · 
Safety and Safeguards. U.S. Nuclear 
Regulatory Commission. Washlngto~ 
DC. Telephone: (301) 427-4024. 
SUPPUMENTARY INFORMATION: The. 
Nuclear Regulatory Commfaaion ii . 
emending Ill regulatiom concefflinl th~ 
reviewa of reactor security ud 
contingency plan changn. · 
tramportation physical protection plan 
changes. and 1pecial nuclear material 
facility aecurlty, contingency and · 
material control and accounting prosra,m 
changes where the plan or program· 
chanae• do not decrease effectivenesL 
These amendments are being made to 
reftect current NRC practice, and 
aaaisned responsibilities under the NRC 
,eaional licen1ing program. The revised 
proviaiona. 10 CFR 50.M(p), and 70.32 
(c). (d). (e), and (8), specify that · · 
notification u to changes to certain 
IIICllrity and contingency plans and 
material control and accountina · 
Pf'08l'UI.I ID Regiom I an(i D be aent ta 

' the cosruzant regional omca ' 
commencing February 9, 1983. A.-al 
October t. 1983. notification H ta 
chanaes In certain security and · 
contingency plans and material control 
and accou"tlnj program, In ·an reglona 
will be aent to th~ co~lzant regional 
offl1.ea. With respect lo the 1pecific 
actlona dele,ialed to tbe R91ioaal 
Adminiatraton. the remlon.a to th 
reauJationa are Intended to 1t11te exactly 
wblc:h functlo111 are now a11lgned to th• 
Reafoaal Admlnittrators aa their total 
reaponaibWty under the Commluloa11 
reafonallution program and when these 
naponslbWtiea will become effective. 

11w baalc delegation of authority far 
the Rqfonal Admlniatraton la · 
contained in NRC Manuel Chapter OU& 
'11l1 pnenl delegation requfrea 
supplementation. however, H 1peciBc 
function, are tran,rerred lo the Regional 
omce .. 'l1le amendments contained 
herein meet the requirement for suda 
111pplementatioa. 

11ie changes lo 10 CFR 50.54{p) and 
70.32 (c), (d), (e). and ll) are · 
non1ub1tantive amendment.: They 
limply change the entity to which 
certain ootlce1 are aent and the dates 
that the change become11 efl'ecttre. 

Since the amendments relate to mfnor 

matters of agency organization and 
procedure, notice of proposed 
rulemaJdns and publlc procedura · · 
thereon are unnecessary under 5 U.S.C. 
553. For the aame re&1on good cau,e 
exiata for making the amendment, 
effedlve upon publication In the Federal 
Register without the customary thirty 
day notice. 

PaJ*Work Reduction Act StatemeDt . 

The Information collection 
requirement, contained In thfa 
regulation have been approved under 
0MB clearance numben 3150-00U.. 
3150-0008. 

U.l of SubJecti 

lD CFR Pait lltJ 

Antitniat. Classified Information. Fire . 
prevention. Intergovernmental relations. 
Nuclear power plants and reactora. 
Penalty, Radiation protection, ReactOI' 
aitlna criteria. Reportins and . 
recordkeeping requirementa. 

10 CFR. Part 10 

Hazerdou, materials-Transportation. 
Nudear materials, Packagios and 
cootainen. Penalty, Radiation 
protection. Reportini and rei:ordkeepiog 
requirements, Scientific equipment. .. 
Security measures. Special n1,1clear · 
materiaL 

Pursu~t lo the Atomic Energy Act cf ' 
1954. a, 1U11ended. the Eneru .. 
ReorganlzaUou Act of 1974. u amend&d. 
and 5 U.S.C. 552 and 553. lbe followiq 
amendments to 10 CFR Part, 50 and 7ll. 
are published aa a document aubfect to 
codiOcaUoa. 

48 FR 8256 
Published 2/28/83 · 

10 CfA Pana so and 70 

ReofoMI Llc8nslng Revlewa · 

Correction . 
In FR Doc. 83-3329 beginning on page 

5886 In the l11ue of Wednesday, · 
February 9, 1983, make the' following 
correction,. · 

On page 5887, fint column. I 70.32 
(c}(1), eighth line from the bottom. 
"diacribed" should read "described": 
second column. paragraph (d), 1ixth line, 
"S 80.22(sl" should read "S 70.22(g)"; 
third column. paragraph (g), eighth line, 
"licenaeea" should read "licensee": and 
In that aixth line from the bottom. · 
'"70.30(s)" 1hould read ''73.30{s)" 

~FR 13968 
Published 4/1/83. 
Effective 6/1/83 

10CFRhrt50 

AppRcabUlty of Ucenae; Condltloaa 
and Technical Specifications In an 
Emergency 

AGl!NCY: ~Regalatmy 
CommfaiOL · . 
ACTIOII: Final rule. 

SUMMARY: The Nuclear Regulator, 
Commission ia amending ita .resulatlona 
to clarify that all Part 50 lic:emeea my 
take re.uoruible action that departa from 
a license condition or tec:hnical · 
specification in an emergency when this 
action la Immediately n_eeded to protect 
the public health and 1afety. The rule ia 
being issued because NRC 1'1!gulatiomi 
currently do not permit deviaijons from 
license conditions or technical. 
specifications under any condition&. 
EmefBency situations can arise. ~cnagh. 
during which a license oondition· or a 
technical .spec:ificatio11.could prevent · 
necessary protective action by the . 
licensee. The rule allows this action to 
be taken in emergency c:irtumstanca. 

lffl!CTIY'I DA~ June 1, 1-983. 
POii FURTHER INFORMATION CONTACT: 
Charles M. Trammell m. Office' of 
Nuclear Reactor Regulation, U.S. 
Nuclear Regulatory Commission, 
Washington. D.C. 20555 (Telephone: 
301-492-7389). . 

SUPPUMENTARY INFORMATION: The rule 
clarifies the regulations in 10 Cffi Part 
50 by providing that a licensee may take 
reasonable action that departs from a 
licen1e condition or a technical 
specification in an ~el'lency when 
auch action is immediately needed ta 
protect the public health_ and safety. 
· At present. NRC regulations do not 
permit deviati~n11 from license · · · 
conditions or technical epecificatiou 
under any circumstances. Emergencies 
can arise, though, during which · . 
compliance with a license conditiu 01' • 
technical 1pecification could prevent 
nece11BJ7 action by a lioensee to protect 
the public health and aa(ety. Ucensees 
are understandably reluctant to take 
actions contrary ta their licenaea. . 
Absolute compliance with the license ID 
emergencies can be a banier to effective 
protective action by a Ucensee. . 

Technical apecificationa contain a 
wide range of operating limitation, and 
requirements concernins actions to be 
taken if certain systems I.ail and if 
certain parameters are exceeded. '1'1le . 
bulk of technical specifications are · 
devoted to keeping the plant parameten 
within safe bounds and keeping safety 
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111qwpment operable during normal . 
opertdion. However, techntcal · 
11,ecificationa also require aho · 
Implementation of a wide range of 
operating procedures which go into 
great detail ea to actiona t.o be ta.ken In 
the. course of operation to maintain 
facillty Bafety. Theae procedlll'ff are 
baaed on the varloua .conditioll!J-i 
normal, transient and accident .. 
conditlona-enalyzed as part of the 
licemlng proce11; Nevertheles~ 
unanticipated circumstances can occur 
during the course of emergencies. These 
circumstances may call for respollllla 
dlff:erent from illny considered during the course of licenstng-;e.g .. the need to ' 
liolate the accumulatora·.to prevent 
nitrogen infection to the core while there 
we, ,tlll aubstantial preHure in the 
primary system was unforeseen in the 
licemlng proceH before TMI-2: thus, the 
technical specifications prohibited thi, 
action. Special circumstance, requiriq 
a deviation from license requirementa 
are not necessarily limited to transients 
or accidents not analyzed in the · 
llcemlhg proceH, Special c:lrcwnstancea 
can arise during emergencies involving 
multlple'equipment failure or coincident 
accidents' where plant emergency . 
procedures could be in conflict. ·or not 
applicable to the circum11tancea. In · 
addition. an accident can take a course 
different from that visualized when the 
emergenq prccedure was written, thu, 
requiring a protective response at 
variance ,with a procedure required to 
be followed by the licensee. Also. 
performance of routine surveillance
teatfng. which might fall due during an 
emergency. could either divert the . 
attention of the operating crew from the 
emergency or cauoe the loH of 
equipment needed for propar protective 
actimL" . . . 

Technical 1peciflcatlons or liceru11e 
conditlom can be. amended by NRC. end 
the rule It not intended to apply in 
cln:wutance1 .where time allows this 
~a to be followed. The rule would 
apply only to tho1e emergency 
lituationa where acUon by the licensee 
i, nquired lmmedil,'\tel:, to protect the 
public ·health and ufety--actioo which 

· may be contrary to a technical 
apeciflcation or a license cenditioa. 

It ia the intent of the rule to allow 
,deviations from license requirementa 
only in the 1pecf al cin:umatance1 
described. It Is not intended that 
licensee, be allowed to deviate from 
procedure• and other.llcenae 
requirementa where the1e 81'1 
applicable. 

For theie reasom. the Commission 
belleva that there should be a 1pacific 
provulun in the Commislio11'1 nun 

dearly indicating that a ll~ ~Y · 
take re1Honable. action that departa from 
a liceme coiuiltipn or technical 
specification In an emergency when 
such action la Immediately needed to 
protect the public health and safety. 

The rule also require• a lic;emee;· • · 
under I 50.72. to notify the NRC 
Operatlona Center by telc!phone of . 
emergency circumstances requirins It to 
talce any action that departa from a . 
liceDH condition or a technlcal 
specification. When tfllie ·permtta. the · 
notiftcation It made before the 
protective action la taken: otherwt.e, It , 
!1 made a, soon as poS11ibl111 Uiereafter. 
The impact of this reporting requirement 
on Ucenaeea ls expected to be negligible. 

The rule follow, the recommendation 
in NUREG-0818, "Report of Special · 
Review Group, Office of Irispectlon and. · 
Enforcement on LeHon Learned from 
Three Mile Island"' the NRC establish 
end announce a firm policy regarding 
the applicability of the license under 
emergency circumatanc:et1, with~ 
exceptiona di11CUSeed below. 

(a) The rule daet not req. that de~. 
from a liceme condition or .technical . ' ' . 
1pec:iftcatton have the concurrence or the . . 
moat Mllior lic:emee and NRC penonnel 
available at the time before the departun: 

While the .Coamµulon certalaly daea' not 
diupee witb the pneral concept that the. ·· 
moat uaior licemee penoailel anllable at 
tbe time lhould be Involved. the rule apec:tfln 
that 1ucb action ahall be approved by a · · 
Ucemed Nlllor operator II a mfnfmum and 
doa not 80 .Into liarthor detail III to wbJcb. · · · 
additional pertODI 1hould be Involved If time ·. 
permtta or which peraona lhould bi! lnvvlved • . 
under olher cimumatances. 'lbe penom.: 
respomible for aafe operation of the faciUty . 
ars 1lrei!dy identified In the facility licc,11111 
and l.aiplement1Jl8 procedurea. 

(b) 'lbe rule does not NqUire tbe · 
COftCUff'l!IDCI of NRC penonneL RecelYlna the 
..amc:unence .. or .. approval" of NRC 
penonnel would amount to • licenie 
amen~nt ustna procedurn contniy to 
thON exi•tina for amendmenta. The rule 
apeclftcallJ applin lo emersnc, 1ltuatlou 
when immediate action II needed and time 
ii not available for a liceDH amendmenL 
Requirln8 tho cancummc:e or NRC penoDDel 
available at tbe tfme'tendl to lhllt the buzden 
of aalety from tho Ucemee to NRC-contrary 
to the rule'• Intent. It could aJao 1hlft the 
burden to NRC penoanel 011 aite who may be 
unqualifjed to concur In II proposed licemee 
ac:Uoa. , . 

I NUJIEC4nl it IYailable ror fmpectiOII and 
copylns far I fee at NRC Public Document.Room, 
1717 H Saeet. NW~ Wubington. D.C. Coples ma:, 
be pu,cbaaed tlin,qb Ille NRC/GPO Salea Prosram 
by utag I CPO Depoall Account. MaaterCard ot 
ViH bJ callill!I the NRC/CPO S.lu Olllct on (3011 
4IIZ-ft30 or bf Nlldlnt • check or mantlJ order 
payable lo SupviullilldeDl or Dac:wllellts to: Salel · 
Manqer Olill, U.S. Nud- Regulatorr Commluicla. 
W.uhlmctoa, D.C. .Z0551. Purdi111 mdln aa . . 

·. ac:aptiibh &om Ftciinl. iitaa.. 1111d locaJ 
~ofllme oai,: .. ' 

"" 

The .rule wae publlthed aa a propo,ed 
rule ln the Fedfflll Repter OD Auguat ' 
18, 1982 (47 FR 35998). A sixty-day 
comment period expired on October 18; . 
1982. 

A total of thirty-1even responses were 
ncel~ed, representing thirty-nine 
organization• or penons. Respondeft 
included: licensees ~f power reacton 
(24), indivlduala (5), reeearch reactor 
licensee• (2), nuclear steam llystem 
auppliera (2), profeulonal organizations 
(2): and one responae each from: a law 
firm. a State, a labor union. and an 
architectural-engineering firm. Copies of 
comment, received by the Commission 
in response t~ th,a notice of propoa~ 
rulemaking may be examined in the 
Commission'• Public Document Room at 
1717 H Street. NW .. Washington, D.C. 
(fie PR-SO. 47 FR 35996). . 

The vaat majority of the commentera 
(thirty-seven) were In favor'of .the rule. 
Many expressed enthusiaitic 1upport. 
Only two comnientera believed that the 
rule should not be. adopted. Eisht · 
commenters believed the rule should be 
Issued aa proposed. However, u ~ . 
result of commenta received by others, 
some changea have been made, a1 
discuased below. · 

One. commenter pointed out the 
almilarity between the proposed rule 
and the so-called "General Prudential. 
Rule" contained in both tbs 
International Regulation, for Preventing 
CoWsaona at Sea. 1972. and the Inland 
Na~atloruil Rule• Act of 1980. The rule 
la id~ntical in each 'and statea: 

In CDRltrufns and complJinl witb these 
Rules due regerd sball be had to all dansen 
of navfs. liUon and ~11011 a.ad to. any special 
drcum1tance1, incl ding the limJtaUom of 
the ve111el1 lnvolv which may make •, 
deJJ81'1W, from thoM ea necnaary t~ avoid 
Immediate danpr. ~ule 2(b)~ 

The commenter added that a 
Commanding Officer (of a nav~',hipl la · 
pennitted to deviate from written rules 
to the extent necessary to eave hi1 1hip, 
and that there ia ample precedent for the 
proposed NRC rule. · · · · 

It ia alao very aimilar to • rule of the 
Federal Aviation Adinini1tratlon (FAA) 
govemlng the operation of alrcraft.14 
CFR 91.3, which 1tatet that "[l]n an 
eme~ency requiring immediate action. 
the pilot in command may deviate from 
any rule • ~ • to the extent neces~ary to 
meet that emergency. Each pilot In 
command who. deviates from a nile 
• • • shall, upon the request of the 
Administrator, send a written report of 
that deviation to the Adminiatrator." 

The Commisaion bad both the General 
Prudential Rule and the FAA nile in 
mind when It framed the proposed NRC 
rule. Further, it la clear that Congreca 

/ 
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believes that licenseee hsve au1hority to 
take whatner action la necessaey to 
respond t emergenciea involving an 
Imminent threat to public ooalth and 
1&fety. H.R. Rep. No. 97-884, 97th Cong .. 
Zd Seas. 38 (1982). The nde codifies and 
clarifiea this authority •. 

In addition to seeking 'the aual public 
comment as to any aspects of the · 
proposed rule, the Federu Regisw 
Nottc:e of the proposed nde 1tatl'Jd: 

The proposed rule does ·not lffl)'lide 
11gnific:ant B'(lidmce to Part so lic:enaeea for 
Identifying those t1itua tiom in 'Which 
devlaticms from licrmae ccnditiom or 
technical specificatiom are allowable. Ill 
addition. the proposed rule and the . 
1upplemeetary mlormatlon doea DOt cac.wa 
1tandardi. to be med by the NRC fiWf .ia. 
determining wMther to take enforcaoeut 
action against Fart 50 licemeea who deviate 
from license conditions or technical 
1pec:ificatione in these type. of sihllltions. 
The Commisaion particularly aolicitl 
commmtl on these two ueaa. 

Thirty-four comments were received 
In response to this request. and most 
were strongly opposed to the 
Commission providing additional 
deviation guidance or enfo,cement 
standards. 

A8J for deviation guidance, om, . . 
comment. which was opposed to such. 
was typical: N{w]e do not beliew that U 
la feasible to prmide detailed guidance 
aa to when deviations are pmninible. 
The whole pul'll09e of the pl'OpORd · 
amendments is to provide flexibility in 
aituation111hat cannot be anticipated. 
Any effort to provide mote detailed 
standards i.9 lik!.'!y to defeat that 
pur.pose by unintentionally exrJodinz a 
situation in which a de~atian i9 
necessary or appropriate.· 

The Commission agrees wi1h this 
comment, and feels that any attempt lo · 
define in more detail the precise 
circumstances under which a deviation 
Is permiasible 11 'botmd to exclade a 
cin::umstanoe where dmatioa might be 
entirely appropriate. Wb.e:rea tbe 
conditiom under which a dniation ia 
allowed are not described at length, 
nevertheless. the deviation criteria ue 
quite specific the licensee must be facll!ld 
with an emergency situation in whida 
complianee with lhe liceme ia posing • 
barrier to effective protectiw action ancl 
rapid protective action i11 needed. 

Based on the foregoing and publie 
comments received, no c::hanges have 
been made to the rule with n!llJed to 
the conditiOllll ander which die raSe may 
beiDTOked. 

In response to the Ocmmlaioll'11 
request for comments on the Deed far 
enforceme:it atandards, most 
commentel'I stated that the mal1er of 
enfon:ement ahould be based w 1he 

specific circumstances 9U!TDU!lding the 
event, and that enfol'Cem1!Dt standards · 
would be diffitwt to frame far the 
unusual circmrmtam:es eder which 1he 
rule might be med. One ~ter 
pointed ou1 that enforcement standards 
would tend to limit adit,mi that aiuld or 
could not be taken. and thereby ael"l1"9 to 
provide de,iation guidance which moat 
Rlt waa inappropriate {disC11slled 
above). . .. · . 

The Comminsion hu mricluded that 
enforcement standards, as such, 111'! not 
needed. The Commission agrees that 
providing e:ttcb etandarda wGUld tend to 
define the circumtltance11 under wnich 
the rule oould be aed {deviation· 
«uidanceJ. As discassed above, thiti1 has 
been judged to be midesinlble. . 

The rufe does. however, contain 
implicil enforcement guidance. The NRC 
wouid reril?w a licensee'• uae of the rale 
to determine answers lo the following 
types af tiam. 

a. Did rlicensee have ta act 
Immediately to a'Wrt pouible adv~ 
consequences to the pablic health and 
aafety? 

b. Wu adequate or equiveleat 
protective action that is consistent witir 
the llceae ilmw!diate1y apparenti' 

c. Wm the action zeasonable? Based 
on information awilab1e at the time did 
it serve 10 protect the publie health and 
aafetyi' Did 1he llcemee deviate from ita 
license only to the extent necessary to 
meet the i!1Der81!ncy? 

d. Was thl!l'e time Iar aa amendment 
of the license to be approved by ·NRC? 

Answers to these questions ahouJd be 
adequa~e to determice if the niJe had 
been w,larad. Specific enlorc:ement 
action 'WOllld have to depend 011 the 
specific circumstancn. 

Ten persons made comments to tbs 
effect that overl7 critical reviews or 
overzealous enforcement actian 
following lhe uae of the rule wowd . 
cause licensees to hesitate to wae the 
rule. The Commission agrees with these 
comment.. The Commission recognizes 
that a licensee will need to exercise 
Judgment in applying the Tille, tmd in its 
after-the-fact review, it ma:, not agree iD 
every instance with the ru:emee•s 
actions. However. enforcement .actioll 
for a violation of the rule will .not be 
taken unles.e a 'iicensee's action wu 
unreasonable considering all the 
releYant drcum11taooe1 haring to do 
with·the fflllergencf, 

The Federal Register Notice for 1'ae 
proposed rule contained addition&} 
commecw of Commissianer Gilimky. ID 
which be stated: 

Jhelieve &e dec:iaiaa ta opentl! omicie die 
Tedmfc:al Specilicatiom ahaald be made by• 
aenlor reactar operator 1ince I anderstmld 
that reactor operatora are DOt lnlined er · 

teated tm boih 11!.e baaia anl1 lmpottanca cif 
the Technical Specific11tiom. 1 womd be ' 
lntere1ted ID reoeivmg c:ommentt cm Um 
I.nu& 

Nineteen comments were received in 
response to lhis request and most an 
agreed that 11Uch a decillon uhould be 
made, a11 a minimmn, by a licensed · 
senior operator. 'I'hose 'opposed 
expressed the opinion that .such 
concurrence should not be mandatory or · 
that hfsher concurrences sllou.ld be . 
obtained if possible. · 

A minor clarifying change to the rule 
ha.s been made in respome to these· · 
comments and another which stated · 
that the rule was t:onfusing because the 
first puagraph.af the proposed' .rule 
discussed licensees and the secoad 
discussed operators. The second . · 
paragraph now reads: "Ucensee actlon -
permitted by paragraph {x) of dJia 
section shall be approved. a1u 
minimum, by a licensed aenior 
operator." Thi11 change makes it clear 
that if a licensee takes emergency adian 
allowed by paragraph (x), such action · 
must be approved b:,, at least. a licensed 
senior operator acting Ior the licemee. , . 
Under the provision. any licensed senior.· 
operator (licensed Ior the unit lnvalved) 
would be sufficient. However. aa ODIi!! 
commenter pointed out. mme .aenior 
licensee persmmel would probably he 
available. If •o. the decision to depart 
from the liceme in an emergency would. 
pass to them {as higher authorities iD lha · 
chain of commaDd). JI, however. a 
emergency requirlJlg prompt action 
ihould occur on a back shut, no licensee. 
representative higher in the chain of 
command is liltely to be available. To 
require other approvals could serve to· 
defeat the purpose of the rule. . 

One commenter stated that the nue 
1hould.provide for deviations from the 
NRC regulations as well as license 
t:tmditions and technical specificallons. 
Thia was intended, and the language of 
numerous comments intlicated that lhis 
wn 1mderstood. Each license issued i, 
subject to all applicable rule1, ... 
regula tlona and arders of the 
Commission. Thia is stated in the Uceme 
Itself and also in 10 CFR S0.54(h) as a 
condition of the license. Therefore, the 
rule does apply to NRC rules, 
regulations and orders as weD. 

Three COmn:1!nts were received 
regarding the applicability of the rule in 
aituattons wlwre damage to the facility ... 
or injury to personnel might be involved.. 
For the reasons discussed above, .the 
rule does not contain explicit deviation · . 
guidance or examples. Nevertheless, the 
threat of injury to personnel would be .' 
an appropriate example. As for inwldns 
the rule to prevent damase to the facility 
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or machlnery, It would depend on the 
1pecific circumatancea of the emergency. 
The rule doea not apply to machinery or 
the facility, per •e, but would apply if 
web damage la tied to a possible 
advene effect OD public health and 
safety. 

One commenter suggested that the 
Commission emphasize the permiasive 
nature of the rule by explaining that ita 
use 11 totally dfscretloaary, th.at 
licemees need not Invoke" It even In an 
emergency, and that failure to invob 
the rule would not constitute a violation 
of NRC requirementa for which an 
enforcement action may be brought. 
Thia comment waa not accepted. 
Whereat the language of the rule i. 
permitaive In nature, licensees are 
responaible for operating their facilitlet 
In web a manner a, to protect the public . 
health and aafety. U. In an emergency, 
protective action la needed (and no 
action consi11tent with the license that 
can provide a"dequate or equivalent 
protection ii immediately apparent) the 
licensee would be obliged to take the 
protective action that deviate• from the 
license. Viewed in thil aeme, use of the 
rule ii not optional. 

One commenter suggested that the 
proviliona of the rule be placed in the 
facility operating license indicatfns that 
Technical Specificatlona are not · · 
intended to prevent a licensee from 
undertaking, during the caurte of 
emergency conditiom, any action 
nece11111ary to protect public health and 
1afety. No change, to the rule.have been 
made in response to thlt commenL Firat, 
a, stated above, the rule applies not • 
only to technical apecifications, but any 
NRC requirement, e.g., regulatiom, ruin, 
license condition,, or technical 
1peclftcationa. Second, it lt not 
nece11ary to place the etatement into 
the operating license itaelf, 1ince it la 
beins publi1hed as a rule tn I 50.5I. 
"Conditlona of licemn. • By 10 doma, 
the rule appliea to all opentfns,licemes. 

A commenter 1uggeated that a policy 
1tatement to the Mme we effect would 
be better than a rule. Tbit waa not 
accepted. aince the Commisaion believes 
that it would be Inappropriate to iuue a 
policy 1tatement in conflict with a rule. 

Only two commenten were not ID 
favor of the rule. One comment atated 
that the rule would be abused. The 
Commf11ion dfaagrees with tbia 
comment, noting that aevenu 1afeguarda 
have been built into the rule lo prevent 
1h11. Flrtt. licenaeet muat notify the NRC 
by telephone when the rule 1a uaed. 
Second, the NRC may require writta 
1tatement1 from a licensee concernln, 
ill actfou after use of the rule. Oaa 
commenter qreed that tbne provt.lODI 

provided adequate aa!eguards against 
abuse. 

Two commenters 1ugge1ted th.at 
written notice to the Commia1ion of ue 
of the rule 1hould be mandatory. It 1a 
highly likely that a written report would 
be required since moat violationa of the 
llceDSe or technical specificationa do 
require a written reporL To the extent 
that the CommiHion'1 information 
need, related to the event are not met. 
the Commission would require 
additional information. as provided for 
In the rule. A manda'\ory written report 
ii therefore not deemed e1111ential. 

One commenter 1tated that the 
reportfns requirement "When ~e 
permita, the notification (of the use of 
the rule) shall be made before the 
protective action la taken • • ... was 
inconsistent with the use of the term 
''immediately needed" language of the 
rule, and implied that a prior report 
should not be r:equired at all. In 
response. the Commiseion notes that all 
power reactors have dedicated 
telephonea connected directly to the 
NRC Operations Cenler: at all times, 
and. under moat circumstances under 
which the rule might need to be used. 
the licenaee would be in contact with 
the NRC Operationa Center anyway. 
Therefore. most emergency lituationa 
would allow time to make a prior 
notification to the NRC, considering the 
ease and speed that lt could be done. 
Second. while the term .. immediateiy
u used in the rule la not defined, It 

· could involve a period of hours as the 
emerseney developa, and certainly a 
period of time that is too short to permit 
NRC approval of a change to the license 
before the action muat be taken (as 
1tated earlier). Therefore, there la not 
n~cesaarily an inconsistency between 
the prior report and the timing of the 
need for action. If. however, there la no 
time for a prior report, it la not required. 

One commenter stated that the rule 
conatituted an admi11ion that NRC ruin 
and liceme, are not adequate: another 
1tated th.at the rule ahow1 that NRC 
rulea have become unwieldy. The 
Commlulon don not qree with the• 
comment,, and bellevea the iuua=e of 
the rule will re1ult in fncreaaed 
protection to the public health and 
1afety. Any attempt to define NRC 
requirements to c;over all conceivable 
circumstances. u diacuased earlier, lt 
bound to fail and would result ID 
unwieldly regulationa. 

One comment noted ail apparent 
Inconsistency between the rule (which 
admlta that UDanticipated circumatancea 
can occur during the couru of 
emergenciea that may caD for responses 
different from any considered during the 

coune of llcenliD.g) ad th• 
admiaslbllity of Intervenor contentiom 
that are denied litigation at a hearina on 
the baaia that 1ucb aenario1 are 
incredible or so unlikely u lo be barred 
from litigation. 

The Commia1loa. in lasuing thlt rule, 
tak11 no po1itlon whatever H to the 
merit of any contention lnvolvfna 
emergency drcumatance1 that could be 
po1tulated at a nuclear facillty. Rather, 
the rule a11eume1 that apeclal 
circumatances have occurred which 
makes use of the rule nece1111ary to 
protect the public health and safety. 

A commenter auggeated that uae cf 
the rule be tied to the "seineral 
emergency" emergency classifies tion. 
Le., that the rule ahould apply only when, 
a general emergency bu been declared 
by the licenaee. Thia comment wa, not 
accepted. Emergencies can develop 
rapidly. Uae of the rule should not be 
encumbered by admini1tratlve 
prerequisite&. 

A commenter proposed that a large 
f~e--up to one million dollars-be 
charged for use of the rule. The tbrmt of 
the comment was to ensure that 
violation of NRC requirements be 
· carefully considered. Another 1ugge1ted 
holding hearings after the emergency to 
determine justifications for use of the 
rule and to 1ee if other actions could 
have been taken. A. atated earlier. the 
Cornmi1111lon believes th.at the rule 
contains adequate aafegua.rda. Therefon, 
thne commenta were not adopted. 

·Finally, a commenter 111ggested that 
an evaluation be made of each lnatance 
In which a de,iation was made to 
prevent po1111ible future need for similar 
cieviationa. The Commission will review 
each use of the rule both to confirm that 
the Intent of the rule wa1 aatiafied and 
also to analyze the circwmtance1 
leading to the emergency to 1ee what 
permanent conectivi, action may be 
appropriatll. 

JlesulalorJ Aulym 
The Commission ha, prepared a 

regulatory analysia for thl1 regulation. 
The analy1i11 examines the coatl and 
benefita of the rule as considered by the 
Commission. A copy of the regulatory 
analyalt la available for lnapection and 
copying for a fee at the NRC Public ; 
DocuinetRoom.1n7HStree~NW~ 
Waahington. D.C. Single copiea of the 
analy1ia may be obtained from Charle, 
M. Trammell m. Office of Nuclear 
·Reactor Regulation. U.S. Nuclear 
Regulatory Commi11ion, Waah.lngton, 
D.C., 20555. Telephone (301) 492-7389. 
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Paperwork Reduction Act Statement 
The Information collection 

requirements contained in this 
regulation have been approved by the 
Office of Management and Budget; 0MB 
approval No. 3150-0011, 

Regulatory Flexibility Certiflcatlon 
In accordance with the Regulatory 

Flexibility Act of 1980, 5 U.S.C. 605(b), 
the CommiHion hereby certifies that 
these regulations will not. If 
promulgated, have a significant 
economic impact on a substantial 
number of small entities. These 
regulations affect licensees that own 
and operate nuclear utilization facilities 
licensed under sections 103 and 104 of 
the Atomic Energy Act of 1954. a1 
amended. The amendment serves to 
clarify the applicability of license 
conditions and technical specificationa 
in an emergency. The clarification 
would be incorporated as a condition of 
the respective operating licensea. and 
would require no action on the part of 
licensees, Accordingly, there 11 no new, 
significant economic impact on these 
licensees; nor do these licensees fall 
within the definition of small businesses 
set forth In section 3 of the Small 
Business Act. 15 U.S.C. 632, or within 
the Small Business Size Standards set 
forth in 13 CFR Part m. · 
LIit of Subjec:ta in 10 CFR Put SD 

Antitrust, Classified Information. F1re 
prevention, Intergovernmental relations, 
Nuclear power plants and reactors. 
Penalty, Radiation protection. Reactor 
1fting criteria, and Reporting and 
recordkeeplng requirements. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and section 553 of Title 5 of the United 
States Code, the following amendments 
to Title 10, Chapter I. Code of Federal 
Regulations, Part 50 are publilhed Bl a 
document subject to codification. 

48 FR 14864 
Publilhad 4/8/83 
Effective Date: 5/6/83. 

The Commission specifically requests 
comments on this interim final rule 
by 5/6/83. Comments received after 
this date will be considered if it is 
practical to do so, but assurance of 
consideration cannot be givan 
ai:ept u to comments received on 
or before this date. 

10 CFR Part 50 

Standards for Determining Whether 
Ucense Amendments Involve No 
Significant Hazards Con1lderatlona 

AGINCY: Nuclear Regulatory 
Commission. 
ACTION: Interim final rule. 

IUMMMY: Pursuant to Public Law 97-
415, NCR is amending its regulations to 
1peci£y standards for determining 
whether requested amendments to 
operating licenses for certain nuclear 
power reactors and testing facilities 
Involve no 11ignificant hazards 
considerations. These standards will 
help NRC In its evaluations of these 
requests. Research reactors are not 
covered However, the Commission is 
reviewing the extent to which and the 
way such standards should be applied 
to research reactors. 
IFFl!CTIVI! DATE May 6, 1983. The 
CommiHion specifically requests 
comments on this Interim final rule by 
May 8, 1983. Comments received after 
this date will be considered if it is 
practical to do 110, but aHurance of 
consideration cannot be given except an 
to comments received on or before this 
date. 
ADDRESSES: Written comments should 
be sent to the Secretary of the 
Commission, U.S. Nuclear Regulatory 
CommiHion, WHhington, D.C. 20555, 
Attention: Docketing and Service 
Branch. Copies of the documents 
discussed in this notice and of the 
comments received on the propooed rule 
and Interim final rules may be examined 
in the Commission's Public Document 
Room at 1717 H Street, NW., 
Washington. D.C. 
POR-FURTHEII INFORMATION CONTAC'r. 
Thomas F. Dorian, Esq., Office of the 
Executive Legal Director, U.S. Nuclear 
Regulatory CommiHion. Washington. 
D.C. 20555, Telephone: (301) 492-8690. 
8UPPLEMENTARY INFORMATION: 

Introduction 
Pursuant to Public Law 97-415, NRC 

mu1t promulgate, within 90 day1 of 
enactment, regulations which establish 
(a) standards for determining whether 
an amendment to an operating license 
involves no significant hazards 
considerations. (b) criteria for providing 
or, In emergency situations, for 
dispensing with prior notice and 
reB1onable opportunity for public 
comment on any ouch determination. 
and (c) procedures for consultation on 
any such determination with the State in 
which the facility Involved is located. 

Proposed regulations to 1pecify 
1tandards for determininK whether 
amendments to operating licenses or 
coniitruction permits for facilities 
licensed under 11 50.21(b) or 50.22 
(including testinfl facilities) involve no 

1ignificant hazards considerations (item 
(a) above) were published for comment 
in the Federal Regilter by the 
CommiHion on March 28. 1980 (45 FR 
20491). Since the Commission rarely 
'issues amendments to construction 
permits and has never issued a 
construction permit amendment 
b1volving a significant hazards 
consideration. it has decided not to 
apply these standards to amendments to 
construction permits and to handle these 
case-by-case. Thin is in keeping with the 
legislation which applies only to 
operating llcanse amendments. 
Additionally, the11e 1tandards will not 
now be applied to research reactors. 
The Commission Is currently reviewing 
whether and how it should apply these 
or similar standards to research 
reactors. In sum, the interim final rule 
will amend Part SO of the Commission's 
regulations to establish otandards for 
determining whether an amendment to 
an operating licenae involves no 
significant hazards consideration. 

The rule takes account not only of the 
new legislation but also the public 
comments received on the proposed 
rule. For th, sake of clarity, affected 

. prior legislation as well as the 
Commission's regulations and practice 
are.cliscuS1ed as background 
Information. 

Simultaneously with the promulgation 
of these standards In I 50.92, the 
Commi111ion is publishing an interim 
final rule which contains criteria for 
providing or, In emergency situations, 
for dispensing with prior notice and 
reasonable opportunity for and public 
comment on a determination about 
whether an amendment to an operating 
license Involves a oignificant hazards 
conoideration (item (b) above). This rule 
also specifte11 procedures for 
consultation on any ouch a 
determination with the State in which 
the facility involved is located (item (c) 
above). The rule appears separately In 
the Federal Register. 

These regulations are iHued as final. 
though in interim form. and comments 
will be considered on them. They will 
become effective 30 days after 
publication in the Federal Regl1ter. 
Accordingly, interested persons who 
wish to comment are encouraged to do 
110 at the earlieot possible time, but not 
later than 30 day11 after publication, to 
permit the fulleot consideration of th.elr 
views. 

Background 

A. A/fee~ Legi1/ation, Jlesulations and 
Procedures 

When the Atomic Energy Act o! 1954 
(Act) was adopted 1n 1954, it contained 
no provision which required a public 
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heutng on ileuance of a construction 
permit or operating license for a nuclear 
power reactor in the absence of a 
request from an interested person. In 
1957, the Act waa amended to require 
that mandatory hearings be held before 
laauance of both a construction permit 
ud an operating license for power 
reacton and certain other facilitin. 
Public Law 85-258 (71 Stat. 576) 
amending I 189a. of the AcL 

The 1957 amendments to the Act were 
interpreted by the Commieaion aa 
requiring a ''mandatory hearing" before 
laeuance of amendments to construction 
permits and operating licenses. See, e.g., 
Hearing Before the Subcommittee on 
Legislation. Joint Committee on Atomic 
EneraY, 87th Cong., 2d. Sess. (April 17, 
1982], at a. Partially in response to the 
administrative rigidity and cumberaome 
procedures which this interpreq.tion 
forced upon the Commission (see, Joint 
Committee on Atomic EneraY Staff 
Study, .. Improving the AEC Regulatory 
Process", March 1961, at 4&-50), section 
1898, of the Act was amended in 1962 to 
eliminate the requirement for a 
mandatory public hearing except upon 
the application for a construction permit 
for a power or testing facility, As stated 
in the report of the Joint Committee on 
Atomic•F.nergy which recommended the 
amendmentr. · 

Accord.lnsly, lhi1 aectlon will ellminata the 
nqulnmenll for a mandalory hearing. excepl 
upon the applicallon for s comtrucllon permit 
for a power or teallng facility. Under thl1 
plan. thtt i11uance of smendmentl lo ncb 
camtrucllon permits. and the luuance of 
operating licenaea and amendmenil lo euch 
conatrw:tion permits. and the l111uance of 
operatfns licenee1 and amendmenll to 
operallng llcenae1, would be only after a 31). 
day public nollce end an offer of hearfns. In 
the abeence of a request for a hearing. 
luuance of an amendment to a conatruction 
permit, or luuence of 1n operaUns llceme. or 
an amendment to an operalfna llcenee, would 
be poulble without fonnal proc:Ndinp, hut 
on the public m:ord. It will allo be poulble 
for the Commi11ion to dl1peme with the 30-
day nollce requirement where the application 
prnenll no 1igniflcant hazarda con1lderation. 
'l'bil criterion ii pre1ently being applied by 
the Commiulon under the lerma of AEC 
Reau)ation1 50.59. H. Rep. No. 1988, 87th 
Cons,. 2d. Seu., It I. 

Thus, according to the 1962 
amendments, a mandatory public 
hearing would no longer be required 
before iHuance of an amendment to a 
con1truction permit or operating licenae 
and a thirty-day prior public notice 
would be required only if the proposed 
amendment involved a "1ignificant 
bazard1 consideratlan.." In aum, 1ection 
189a. of the Act. now provide, that, 
upon thirty-day1' notice publiahed in the 
Federal Register, the Commi11ion may 
i11µe an operating license, or an 
amendment to an operating license, or 
an amendment to a con1truction permit, 

for a facility licensed under aectiona 103 
or 104b. of the Act, or for a testing 
facility licensed under section lOlc., 
without a public hearing if no hearing la 
requested by any interested person. 
Section 189a. also permits the 
Commiaaion to dispense with such 
thirty-days' notice and Federal Register 
publication with respect to the laauance 
of an amendment to a construction 
permit or an amendment to an operating 
license upon a determination by the 
Commission that the amendment 
involves no significant hazarda 
consideration. These .provision, have 
been incorporated into 11 2.105, 2.106. 
50.58(a) and (b) and 50.91 of the 
CommiHion'e regulations. 
. The regulations provide for prior 
notice of a "proposed action" on an 
application for an amendment when 1 
determination Is made that there i1 a 
significant hazards consideration and 
provide an opportunity for interested 
members of the public to request a 
hearing. See H 2.105(a)(3) and 50.91. 
Hence. if a requested license 
amendment ia found to involve a 
significant hazards consideration. the 
amendment would not be issued until 
after any required hearing i1 completed 
or after expiration of the notice period. 
In addition, I 50,S8(b) further explainl 
the Commission'• hearing·and notice 
procedurea, aa followa: · 

The Commlulon will hold a hearfns after ,1 leaat 30 d1y1 notice and publicallon once 
In the Fadam Regilter on eacb application 
for I con1truction pennlt for II production or 
utilization facility which 11 of a type 
described In I 50.zt(b) or§ 50,22 or which 11 
a' lnting facility. When a construction permit 
ha1 been l11ued for 1uch I facility following 
the holding or II public hearfns.and an 
applicetion la made £or an operating licenn 
or for ,n amendment to I con1tructlon permit 
or operating licenae, the Comml11lon may 
hold a hearing after at leaat 30 day, notice 
and publicalion once In the Federal Reglater 
or, In the ab,ence of a reque1t therefor by 
any penon whoae lntere1t may ba affcicted. 
may i11ue an operating licen1e or an 
amendment to I construction pennlt or 
operatina licenn without I hearing. upon 30 
day1 notice and publicallon once in the 
Fadaral Regilter of lt1 lnlent to do ao. If the 
Commi11ion find, that no significant hazarda 
con1ideratlon 11 pre1enled by an application 
for an amendment to I con1tructlon permit or 
operalins licenae, it may di1penH with 1uch 
notice and publication and may i11ue the 
amendmenL 

Thus, 1t 11 very Important to note that 
a determination that a proposed license 
amendment doea or doe1 not present a 
"1ignificant hazards consideration" baa 
involved the hearing and attendant 
notice requirements. Con1equently, 
under Ila present rule1 the Commiaslon 
baa generally coupled Its determination 
about whether it 1hould provide a 
bearing before Issuing an amendment 
with its determination about whether It 
should l11ue a prior notice, Md the 
central factor In both determinations 

baa been the determination about "no 
significant hazards consideration." It 
has been charged that in practice thi1 
has meant that the staff has sometimes 
coupled the decision about the merits of 
an amendment to the decision aboui 
when It should notice the amendment, 
i.e., whether II should give prior notica 
or poet notice. Additionally, there ha1 
been some concem that the Act and the 
regulations have not defined the term 
"significant hazards consideration" and 
that they have- not established criteria 
for determining when a.proposed 
amendment involves a "significant 
hazards consideration." Section 50.59 
doea tel forth criteria for deletminins 
when a proposed change, test or 
experiment involves an ''unreviewed 
safety question." but it le clear that not 
every such question involve, a 
.. significant hazard, consideration." In 
any event, the Commission's practice 
with regard to license amendmentl 
Involving no significant hazards 
consideration (unleH, a1 a matter of 
dl1cretlon, prior notice was given) wa1 
to Issue the amendment and then 
publish in the Federal Register a notice 
of ieauance. See I 2.106. In such a case. 
interested members of the public who 
wished to object to the amendment and 
request a hearing could do·eo, but a 
requeat for II hearins did not. by ltselL 
1118pend the effectivenes1 of the 
amendment. Thua, both the notice and 
hearing, If one were requested, have 
occurred after the amendment wu 
luued. 

It 11 very important to bear in mind 
that there ls not intrinsic 1afety 
1igniftcance to the "no significant 
hazard, consideration" .standard. 
Whether or not an action require• prior 
notice, no license and no amendment 
may be laeued unless the Commisaion 
concludes that It provide, reasonable 
a,surance that the public health and 
nfety will not be endangered and that 
the action will not be inimical to the 
common defense and security or to the 
health and aafefy of the public. SH, e-1 .. 
I 50.57(a), Alto, whether or not an 
amenament entaU. prior notice, no 
amendment to any license may be 
lalued unles1 It conforms to all 
applicable Commiaalon safety 
atandarda. Thua, the "no 11.gnificant 
hazard consideration" standard baa 
been a procedural standard only, 
goveming whether public notice of a 
proposed action must be provided, 
before the action ia taken by the 
Commlsaion. In short. the ''no ,ignificant 
hazard• consideration" 1tandarda hat 
been a notice 1tandard and ha1 had no 
aubatantive 1afety significance, other 
than that attributable to the proceu of 
prior notice to the public and rea1onable 
opportunity for a hearms, 

B. The Shol/y Decision and the New 
l4ai1J/ation 
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The Commission's practice of not 
providing an opportunity for a prior 
hearing on a license amendment not 
involving slgrJficant hazards 
considerations was held to be improper 
in Sholly v. NRC. 851 F .2d 780 (1980), 
rehearing denied, 792 F .2d 792 (1980), 
cert granted 101 S. CL 3004 (1981) 
(Sho//y). In that case the U.S. Court of 
Appeal• for the District of Columbia 
Circuit ruled that. under section 189a of 
the Act. NRC must hold a prior hearing 
before an amendment to an operating 
license for a nuclear power plant can 
become effective, If there has been a 
request for hearing (or an expression of 

· intereat in the subject matter of the 
proposed amendment which is sufficient 
to constitute a request for a hearing). A 
prior hearing, said the Court. la required 
even when NRC has made a finding that 
a proposed amendment lnvolvee no 
aigniflcant hazards consideration and 
baa determined to dispense with prior 
notice In the Federal Register. At the 
request of the Commiseion and the 
Department of Justice, the Supreme 
Court agreed to review the Court of 

. Appeals' Interpretation of section 189a 
of the Act. The Supreme Court has 
remanded the case to the Court of 
Appeals with Instructions to vacate It If 
lt ia moot and. if lt is not, to reconsider 
lta decision in light of the new 
legialation. 
· The Court of Appeals' decision did 
not involve and has no effect upon the 
Commission's authority to order 

···· 1mmedlately effective amendments, 
without prior notice or hearing, when 
the public health, safety, , • Interest 110 
requires. See, Administrative Procedure 
,Act, Section 9(b), S, U.S.C. I SSS(c), 
1ection 161 of the Atomic Energy Act. 
and 10 CFR 2.202(f) and 2.204. Similarly, 
the Court did not alter existing law with 
regard to the Commisssion' 1 pleading 
requirement,, which are designed to 
· enable the Commission to detmmne 
whether a penon requesting a hearing 
la. in fact. an "interested ~" wtthm 
the meaning of aectton 1asa:--tbat ia, 
whether the penon ~!• demcmmated' 
atandlnt and ldentifiecl one or more 
laauu to be litigated. S., BP/v. Atomic 
En~rgy Cornmiaaion, 502 F.2d Cl, 428 
(D.C. Cir. 1974), where the Court atated 
that. "Under lta procedural regulationa lt 
la not unreasonable for the Commlaaion 
to require that the protpective 
intervenor first apecify the baaia for thla 
requeut for • hearing." 

However, the Commission believed 
that legiolatlon waa needed to change 
the reault reached by the Court In ShoJ/y 
becauae of the implication, of the 
requirement that the Commiaalon grant 
• requested hearing before lt could laauti 
• Ucenae amendment Involving no 
algnificant hazarda conaideration. The 
commluion believes that. lince moat 

requested license amendments Involving 
no significant hazard consideration aru 
routine in nature, prior hearing on 1111ch 
amendments could result in 
unwarranted disruption or delay in the 
operations of nuclear plante and could 
impose regulatory burdens upon it and . 
the nuclear industry that are not related 
to significant safety matters. 
Subsequently, on March 11, 1981, the 
Commission submitted propoaed 
legislation to Congresa (introduced as S. 
912) that would expressly authorize it to 
issue a license amendment before 
holding a hearing reqµested by an 
Interested person, when It has made a 
determination that no significant 
hazards consideration ia involved in the 
amendment. 

After the House and Senate conferees 
considered two similar bills. RR. 2330 
and S. 1207, they agreed on a unified 
version (See Conf. Rep. No. 97-884, 97th 
Cong. 2d. Sess. (1982)) and passed Public 
Law 97-US. Specifically section 12(a) of 
that law amends section 189a of the Act 
by adding the following with respect to 
license amendments Involving no 
significant hazard consideration: 

(2}(A} The Commllllfon may la11Je and 
make immediately effectlft any amendment 
to an operating liceme, upon II determination 
by the Commiuion thet auch amtmdment 
involves no 1ignillcant hazerdi comideration, 
notwithatandfng the peadmcy before the 
Commfulon of a requeat Im a heariag from 
any penon. Such amendment may be iuued 
and made immediately efl'ective ID advance 
of the holdins and completion of any requind 
lanrtq. ID determinfDg under thJa aection 
whether auch amendment lnvolvu DO 
11gnfflc:ant buanla com.lderaticm. the 
Comm!Nioa 1hall c:omult with the Stahl In 
which the facility bm>lnd II located. ID all 
other rapeota auch amendment ahnll meet 
the nqujrementa of tbll Act. 

(BJ The amendment ,hall periodicallJ (bat 
not len frequently than once evff1 thfrl7 

· dap) publfab notice ohny 1UJ111Ddmmtl 
lllued. or p,opoaed to be f11wtd. u provided 
In tubpuqraph (A). Each tuch notice lhall 
"lndude ~ amendinenta lltued, or propoaed 
to be famed. since the date of publicalioa of 
the lalt nc:h periodic DDtfcL Sada Dotlca 
lhaD. with raped to uch amandment ar 
propoaed amendment (I} Identify the facility 
Involved: and (U) provide a brief delCriptioa 
of tuch amendm11Dt. NothJna ID tbll 
IUbHctiOD 1hal} be COJ11t1ued to deJa7 
effectiva date or a!IJ' amendmimi. 

(CJ The Commi11lon •hall. durinl the 
nlnetJ-day period followins th• effective date 
of thll parqraph, promulgate replatiom 
ntablilhma (IJ 1tandanil for detenDUlial 
whethv IIDY amend.aumt to an operatma 
lfceme Involve, no 11gnilicant huardt 
comfderatlon: 111) criteria for provldlna or, ID 
mnerpney lituatla111, dupemfJl8 with prior 
Dotlca and nuon1ble opportunity for pubUc 
comment on any IUCb detennlnatioa. which 
c:rtteria ahall tab Into acco1111t the ClpncJ 
of the need for the amendment mYOlwd; md 
(W} pl'OC9durea for comultation on any IUch 
determination with the State in which tha 
facility involved ill located." . 

Section U(b) al that law epec:ifla 

that: 
(b) The authority of the Nudeer RegulalmJ 

Comml11ion, under the provlllona of the 
amendment made by aubHc:tion (•), lo illu 
and to make immediately effective any 
ammdment to an operating IJceDN shall tab 
effect upon the promulgation by the 
Commluion of the regulatlona required ha 
IUch proviaiom. 

Thus. as noted above. the legislation 
authorizes NRC to fnue and make 
immediately effective an amendment to 
an operating license upon a 
determination that the amendment 
fnvolveg no significant hazardt, 
conaideratio~ even though NRC haa 
before it a request for a bearing from an 
Interested person. At the aame time. · 
however, the legislative history makea it 
clear that Congreu expects NRC tc 
exercise lta authority only In the cue of 
amendments not involving ,ignificant 
aafety question&. The Conference Report 
11tatea: 

The conference agreement mafntafm the 
requirement of the c:unent section 189L of the 
Atomic Energy Act that II hearing on Ille 
licaDH amendment be held upon the niquat 
of any pel'IDD whoae Interest may be 
affected. The agreement simply authorlzea 
the Comml11fon. In those cue, when the 
amendment Involved potta no lignfflctmt 
hazards comideration, to iuue the Uceme 
amadment and allow It lo tab effect befcn 
this bearing II held or completed. Tha 
coaleren Intend that the Commiulcm will 
UN tbll 11uthority carefully, applylna It only 
lo thoM llcenu amendmentl which poae DO 
llgniflcant h!IZIU'dn comfderation. Id.. at 'SI, 

ID tli1a regard. the Senate atreued: 
lta 11:roq dafre to preaerve for tbe pabllc a 

meanillgful right to pllJ'tic:ipate In. dec:llicma 
reprdina the commerda1 UN al auclar 
power. Thm, th• provilian doe1 not diapl!IIN 
with the requirement for a hurins, and the 
NRC. ff requnted (by an inlentat-1 peraoa). 
muat conduct a hearing after the licenM 
ammdment taku efl'ect. S. Rep. No. 81-113,. 
117th Cana-. lit Se1L at 14 (1G81~ 

It abou.ld be alao noted. in lfsht of the 
previoua diacnaion about the c:oupliq 
of the dec:lalon ca the merits of an 
amendment with the decilion about 
when to notice the amendment. that 
Sectlou 1% of Public Law 97-615, by 
providing for prior public notice and 
comment. in eff'ect uncouplu the 
dtttmninatfon about prior venu post 
notice from the determination about 
whether to iaaue an amendmeat. 

In sum. the Commission la 
promulgating aa an interim final rate the 
proposed 1tandarda in I 50.92 for 
determ.fning whether an amendment to. 
an operating Ucenae involves no 
1lgnificant ha.zarda consideration, ud It 
ia publlahing aeparately an Interim final 
rule to establish (a) procedures for 
noticing operating llcenae amendment 
requeata for an opportunity for a 
hearing, (b) criteria for providing or, In 
mnerpncy altuationa, dispen1ing with 
prior notice and reaaonable opportunity 
for public comment on any prgpoaed 
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detenmnation on no significant huuda 
cmufderation. and (c) procedure, for 
CODIUltlng with the requisite State OD 
any nc:h·dewmination. 

,, . . 
Interim Final Rule OD Standards ror 
DetermlniJig Whether au Amendment to 
au Openti.ag IJcense Iavolva No 
Slpificant Hazards Coasideratiom and 

" lumples of Amendments Thal An 
Considered Ubly or Not IJJwJ To 
Involve Slplficaat Huanu 
Colllidentiou 

A. Petition and l!t'oposecl Rule 
11le Commieaion's Interim final rule . 

ml atandards for determining whether 
an amendment involves no significant 

. ~ consideration completea ita 
actiona on the notice or propoaed 
rulemaking.(discussed above), whic:h 
waa luued in response to a petition ror 

. rulemaldng (PRM 50-17) submitted b:, 
letter to the Secretary of the 
Commission on May 7, 1976, Mr. Robert 
Lowenstein. For the reasons dlscuased 

· below~ the petiti.!JD ii denied. However, 
tl)e Commission is promulgating 
1taridards, as intended by the petitioner, 
though not the etandarda petitioned for. 
{PRM-80-17 was published for comment 
JD the Federal Register on June 14. 1978 
(41 FR 24008)). The 1tafr1 
recommendations on thia petition are in 
SECY~7!Me0 (December 13, 1979). 'I1ie 
n~tice of propoeed rulemaldng wu _ -
pablilJied .in the Federal Register OD 

March ZS. 1980 (45 FR 20491), The 1tafrs 
reco~endation11 on the interim final 
rule are in SECY-81-366. 81-386A, 83-
18. U-18A and U-188. (These 
documenll are available for ' 

· examination in the Commission's Public 
Document Room at 1717 H Street. N.W. 
Washington. D.C.J 
. The petitionef'. requested that 10 CFR 

Part 50 of the CommiD1ion'1 regulation, 
be amended with respect to the 
procedures for laauance of amendmenll 
to operating Ucenaes for production and 
utilization facilities. The petitioner'• 
proposed amendments to the regulations 
would have required that the staff tab 
into consideration (in determining 
whether a proposed amendment to an 
operating license involvea no significant 
ha~ consideration) whether 
operation of the plant under the 
proposed license amendment would (1) 
1ubstantially increase the conaequences 
,of a. major credible reactor accident or 
(2) decreHe the margina of safety 
1ubstantially below those previously 
evaluated for the plant and below those 
approved for exi1ting,llcenae1. Further, 
the petitioner proposed that. if the staff 
reaches a negative conclusion about 
both of theae standarda. the propoaed 
amendment must be conaldered not to 
Involve a significant hazards 
consideration. 
· hi issuing the proposed nile, the , 

Commieaion eought to impro,i:e the 
licensing process by specifying in the 
regulat!ono standards on the meaning of 
no significant hazards consideration. 
Theee standards would have applied to 
amendmenta to operating licenses. as 
requested by the petition for rulemaldng. 
and alao to construction pennill, to 
whatever extent conaidered appropriate. 
Aa mentioned before, the Commisaion 
now believes that these standards 
mould not be applied to amendmenll to 
co~truction permit8. not only becaw.e 
construction permits do not normally 
involve a significant hazards 
consideration but also because such 
amendments are very rare: the proposed 
rule hal1 been modified accordingly. 
Additionally, the Commission is 
reviewing the extent to which and the 
way 1tandardo should be applied to 
research reactors. The Commiasion will 
handle case-by-case any amendmenin 
requested £or construction permits or for 
research reactors with respect to the 
IHue of significant hazards 
considerations. 

In the statement of con11ideratiom 
which accompanied the proposed rule, 
the Commiasion explained that it did not 
agree with the petitioner's proposed 
1tandards becauae of the limitation to 
"major credible reactor accidents" ind 
the failure to include accidents of a type 
different from thoM pmvioualy .· 
evaluated. · 

During the paat HVflffll yeara the 
Commissi.on'I staff hH been guided, in 
reaching its detennlnations with resl)flct 
to no significant hazards consideration. 
by 1tandards very similar to those now 
described in thii interim final rule a11 
well au by examples of amendments 
likely to involve, and not likely to 
involve, significant bazardc 
considerations. These have proven 
uaeful to the ataff. and the Commission 
employed them iu developing-the 
propoaed rule. The notice of proposed 
rulemaking contained standmda. 
propo9ed by the CommiHion to be 
lncorpol'llted into Part SO. and the 
statement of comideratiom contained 
examplea of amendments to an ' 
operating licenae tha~ are considereci' 
likely. end not likely to involve a 
significant hazards corusideration. The 
examples were samples of precedents 
with which the staff waa familiar; they 
were representative of certain kinde of 
circwnstance11; however, they did not 
cover the entire range of possibilities; 
nor did they cover every facet of a 
particular aituatio:o. Therefore, they had 
to be used together with 1tandards in 
determining whether or not a proposed 
amendment involved significant hazards 
considerations. · . 

The three standards proposed in the 
notice of propooed-rulemaking were 
whether the license amendment would: 

(1) involve II significant Increase in the 
probability or corusequencea of an 
accident previously evaluated. (2) create 
the possibility of an accident of a type 
different from any evaluated previoualy, 
or {3) involve a significant reduction in a 
margin of safety. 

Before responding to the specific 
comments on the proposed rule, it 
should be noted again that It was 
atructured 110 that tha three stliDdarda. 
would have been used to decide not · 
only whether the Commission wouid. 
publish prior notice of an amendment 
request (ae opposed to notice after the 
amendment was i111ued) but also to 
decide whether to grant a11 opportunity 
for hearing before issuance of the . 
amendment (as opposed to granting the 

· opportunity after issuance). A.. · 
explained before, the standards were 
not meant to be used to make the 
ultimate decision about whether to leaue 
an amendment-that final decision ii a 
public health and safety judgment on.the 
merits, not to be confused with the 
deciliom on notice and reasonable 
opportunity for a hearing. · 

Al III result of the legislation. under 
the final rule the three standarm would 
DO longer be used to make 11 
determination about whether or not to 
issue prior notice of an amendment 
request. Aa fully described iD the _ 
aeparmfe Federal Register notice 
mentioned before. the Commission ha, 
formulated separate notice and Stab 
consultation procedures thai will 
provide in all ( except emergency and 
some exigent) eituationa prior notice of 
amendment requests. The standard, and 
the e:umplea will usually be limited to a 
proposed determination and. when a 
hearing requeat la received. to a final 
determination about whether or not 
significant hazards conaideratiom are 
Involved i.n connection with an 
amendment and. therefore, whether or 
not to offer an opportunity for a hearing 
before an amendment ii issued. The 
deciaion about whether or not to iuue 
an amendment la meant to remain one 
that, Ill II separate matter, iabased OD 

public health and safety. 

B. Commena on the Propos«l Ru/11 
1, General. Nine persons submitted . 

comments on the petition for rulemaking 
and nine persona submitted comments 
on the proposed amendments. The 
comments on the petition are In SECY-
79-660. The comments on the proposed 
rule are in SECY file PR-2. 50 (45 FR 
20491). A summary of the comments and 
Initially-proposed responses to the 
commenll are in SECY-81-388. 
available for examination at the 
Commi1&ion'1 Public Document Room. 
In light of the legislation. the 
Commission baa decided to make Its 
approach more precise ( as described 
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below) and has; therefore, revised ita . 
response to the commel\ta. The nevi · · 
response is found in SECY-83-16A and 
D-168. .. 

One of the commentera stated that all 
three atandarde m unclear and useless 
In that they imply a level of ~etai,ed · 
nview of amendment applicatio~ far . 
beyond what the staff nonnally ' · . , , . 
performs. It la the Commis1lon'1 , · 
considered Judgment that the standards 
have been and will continue to be. useful 
In maklns the neceasary reviews; · · ·. : 
Moreover; ·the Commiseion believes that 
the 1tandard1 whe1i'used together with 
the examples will enable it to mak~. the 
requisite decisioni. In this resard. it 
1hould be noted that Congre11 was more 
than aware of the Commisaion'a · , · 
1tandard1 and prop~eed their - · 
expeditious promulgation; For. example, 
Senate Report No.'97~i13. -.cited abqvt!!, • 
1tated: .··. '' .. ::··· 

• • • The Committee n.:ites that the , 
Commla1ion hBI already i&a'.:ad for public 
comment rulea Including 1tandaim for· 
determlnfns whether. an amendment lnvolvN 
no 1igniflcant hazards comideration. ~- · 

' Committee believes that the Commiui,;m 
ahould be 'able lo build upon thi1 past ifrort, 
and It expects thit Commil!alo~ lo act . .• · 
expeditiously In promulgalini the l'l!quired 
1tandards within the time. specified In .iectlon 
301 [Le.. within 90 days after: nactmentf. ld. 
at1S. . . 

Similarly, the House noted:. 
The committee amendment provldea Ille 

Commi11icn with the authority lo Juua and ' 
mcke immediate effective ll!Dendml!iuta to 
Ucen1r11 prior to the:con4uct ar completion of 
any heerilJ8 required by 111C1ton 189(a) when 
It determines that the amendment lnvolies no. 
1lgnlftcant hazards ccmolderation. Howner, 
the authority of the Commiaion to do ao la , 
dl1cretionary, and don not negate tbe · 
requirement imposed by the Sholly dec:i&loa 
that 1uch II hearing. upon niquest, be 
ll!baequently held. Moreover, lho · . 
Committee'a action i• in /iahl of tbe fact that . 
tbe Comminian ha•. already ia•ued for public 
comment rvl«. including 1tandardt, for · 
deltlnnining whether an amtJndment 1nw,1o,n·' 
no 1i,nificant ha%0r'da co111ideratio111 •. Tht, · 
Commiwon also ha, a /olllJ line of C08HY,_. 
t:on pffClldenttl ander which it ha ·. " 
atabJW,sd crillJria for ,ucJ, de/.t!rminatian,. 
• • • R Rep No. 97-ZZ (Pmt 2). 97th Cons,. 
lit.Seu.. at za (1981) (Emphaim added).· 

A number of commeoten . , . 
recommended, in resard to die second . 
criterion in the pfOposed rule, thaf a . 
thre1hold levelforaccident . . .· ·. . . . 
consequences (for exampie, the limiti hi. 
10 CFR Part 100) be established to · 
eliminate'inaignilicant typea of . .- . 
accidents from being g1ven prior no~ce. 
Thi• comme.nt WH not accepted. Setting 
a threshold level for accident · · 
comequencn could eliminate a group of 
amendments with respect to accidents 
which have not been previously . 
evaluated or which, if previously 

eval~ted, m~y tum oaf after further 
evaluatioli t_o. h•ve me>~ !l~vere 
'conaequencea 'than p~viO~J' 
evaluated. ·. . . . 

•t ia poS1li1:,le, fof. example; ·that there, 
may be. a class of license amendments 
sought by a licensee ~hi~ while . . 
designed to Improve or increase aafety 
may, OD balance, inv.olve a nipificant . 
hazards:consideration because they 
result in operation'of a reactor with a '. 
reduced safety i:nargin due to other . 
facto~ or prob,lems (i.~;th~ii:iet eff'ectls 
8 Nduction in ~ety ,ofaome, . . . ,. .' 
1isnificance) •. Suc:h,a~end:menta . . 
typicaUy ~ also pri>poi'9d· ~y a licensee 
as an interim or rmal .resolution of some 
significant safety issue. that waa. not .. : ' 
raised or resolved before ~uance of the 
oper!ltini licerµs,~d,,based on an · · 
evaluation of.the new 11afefy.iaaue,·they 
may resuli in a reduction oh saf~ty ·. . 
marpi' believe!!. to have b_ee'n pre,ent 
when the lisc:ense.waa.i.asued. In, thia 
instance.. the presence of the new yfety 
Juue In the review of the proposed 
amendment, at.least arsuabiy. couJd 
prevent a.,findiris or no sisnificant · 
hazards consideration. even though the 
inue would.,ultµnately be aa,tiafactorily 
resolved by the iuuanc:e of tbe . 
amendmenL A,ccordingly. the -
Commiaion added to the liat·af ·. . 
exams>lea ·consi~ered likely to involve a 
1ignificanthazarda conaideration a new 
example (vii) •. · · 
· When the,lep_iationdeac:n'bed before 

waa being con1idered, the Senate : . 
Committee on Environment and Pw>llc 
Worb commented upon the 
Cornmi11Bion'1 proposed rule-before it 
reported S.12Q'1. Jt 11tated: . · 

The Committee.recognizes that reaaonable 
peraqm ·may differ on whether a Uamae 
amendment inWIVN II significant hazards 
comlderistion. 'I1iereforc, the Committee · 
expec:tl the Commieiion to develop and , 
promulgate 1tandards that. to the maximum 
extent practic:a!>le. draw • c:1eu dlatinc:tioa 
between Uceme amendments that Involve a• 
•tsnmcan, buarda· comide:atfon and tboM 
that Jnvolva no llgnificant buarda ·. ·· 
comideralfon,: 'J1ie Commlttee ulfdpalH, For 
axampla, 1hat c:oml1tent with prior practice, 
the Comminlcm0

1 'itandaida would not peimlt 
• "Do lignificant ha~ conil•tton· . 
determination forliceme llll1lndments to. 
pennit rerac:ldq of 1peilt fuel pool1. Id .. at 15. 

The. Cc>mmi~on qreea ~th the : ' 
committee uthat reasonable peraom 
may differ ~ ·whether a license 
amendment involve, a significant 
hazards consideration", and it has tried 
.. to develop and promulgate standard, · 
that. to the maximum extent practicable, 
draw a clear diatillction between license 
amendments that involve a aisnificant 
hWMI consideration and. those that 
fn~olve no 1ignificant hazardn · 
consideration." The CommiMion 
believes that the atandarde coupled with 

. the examples help draw u clear a• 
diotinction· ae practicable. It bu ~eclded 
riot to include the examples (n :the .text. 
of the rule in addition to the orisma) 
standards, but. rather, to keep them 81 
swdellnes under the standards for the 
use of the Office of Nuclear ~elm 
Regulation.' · · · · 

The Commiaeion wiahea li~·ees to . 
note that_ when they conaiderlfcenae 
amendments outside the ex,amples, the 
Commi11ion may need a~ditional time 
for !ta determination on no, significant 
hazard.a cion1iderationn: thus, they 
ahould factor this information into their' 
schedule, for developing and .. · · · . 
implemelitins such changes to fac;ility 
deaip anc;t operation. . . 

'.l'he interim final rule thus goeu Ions 
way towan;I meeting the intent· of the 
lesislation. In thi1i'regard. the. 
Conference Report 1lE1ted: . 

The confe~ also .xpec:t die CGauniuion. 
in promugatlns tha regulatiom ~ci~ by 
the new 1ub1111c:llon (2J(C)(i) of NCti~ ~Slla. 
of the Atomic Energy· Act. to e1ta~U.h · 
1tanduda that to 1M extent pr11c:tic:ilble draw 
a dear dl1tinctton between liC911n · 
amendment• that inwlve 111 lignific:ant 
buanla c:onalderatioa and tboM. , .. · 
11111endmente that in".olva DO 1ucb 
cauideration. These atandani1 1hoald not 
require .the NRC 1talf to prejudge ~ merit.I 
of the l11uea niiaed by a propoaed llceme · 
amendnimiL Rather, ~ey lhould o.nly requin 
the 11taff t~ Identify thon iuuea and. .. · 
determine whether they'lnvolve ngnificant 
health. ufety or environmental · 
Cllllllidention. These-1tandmda 1hould be 
capabla of beina applied witheaH and 
certainty, and lhould emure that the NRC 
1talf doff not re110lve doubtful or borclertiu 
cuea with o findina of no 1igniflc;ant bazardl 
comlderation. Com. Rep. No. 97~ 87th 
Cons-. 2d Seu.. at 37 (1982}. .. 

,· ' 

. It ahould be noted that the ·, , 
Commi11ion has attempted to draA 
1tandards that are as useful arid lillJ clear 
111 possible, and it bas tried to formulate 
examples that will help in the 
application of the 1tandarda. 'These final 
1tandarda are the product-oh Jons · · 
deliberative proce111. A, will be recalled, 
1tandards were submitted by a petition 
for rulemaking fn 1976 for the . · · 
Commisaion'a consideration. The · 
1tandards md examples are.•• dear 
and certain as the Commiaaion can · 
make them-and. to repeat the 
Conference Report, '"1hould ensure that 
the NRC staff doe11 not resolve doubtful 
or borderline -cases with a finding of no 
sisnificant hazarda con1ideration." The 
Commiasion welcomes 1uggestiona from 
the public to make them clearer and · · 
more precise, recognizins, in the Senate 
Committee's word~ "that re111onab.le . 
per90DI may differ on whether a license 
amendment involves a significant 
hazarda consideration." · · · 

With respect to the Conference 
Committee's 1tatement! quoted above. 
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that the 111tandard8 1hould not require 
the NRC 1taff to prejudge the merit, of 
tbe luue1 raised by a proposed licenae 
amendment." as will be recalled, It ha, 
been the CommiHion'a general practice 
to couple the determination about prior 
venu1 postaotice.with the . 
determination about provision of a prior 
hearing v~rsu1 a hearing after i111uance 
of the amendment; thus, occasionally, 
the lane of prior versus po11 notice waa 
aeiD by 1oine as including a judgment 
on the merit, of issuance of an 
amendment. .Consequently one . . 
commenter suggested lhal appllcation·of " 
the criteria with respect to prior notice 
In many ina,ances will necessarily 
require the resolution of sub.stantial · 
factual quettions which largely ov~lap 
tbe l11uea which bear on 'the merit• of 
tbe license amendment. The implication 
of the comment WBI that the . 
Commi11ion et the prior notice 1tage · 
could lock lbelf into a decision on the 
merit,. Conversely, lhe.commepter 
1tated that the staff, in using the no 
1igniflcant hazards conaideration . 
1tandarda. w111 reluctant to give prlor 
notice of amendments becaUH itll 
determination about the notice might be 
Yiewed a, ·constituting a negative 
connotation on the merit,. 

In any event, the legialation baa.made 
thne comments moot by requiring 
eeparatlon of the criteria used far 

. providing or dispensing with public 
notice and comment on no 1ignificant 
hazarda consideration determmatlon1 
from the standards used to make a 
determination about no significant 
bazarda consideration. Under the · 
legislation, .the Commilsion'11 criteria for 
public notice and comment would not be 
the aame III Its etandarm on the · 
determination about no significant 
hazards consideration. In fact, the 
Commiulon will normally provide prlor 
notice (for public comment and for an 
opportunity for a hearing) for each 
operating licenae. amendment request. 
[The Commi11ion'1 criteria on public 
notice and comment are diSCWJt1ed in the 
npue.te Federal Register notice noted 
before.) ~dditionally, the Commi11ion 
believn that uae of these 1tandl!IJ'da and 
example, will help it.reach.aound 
decl1iom,about the l111ues of significant 
Ver!IUI DO" significant hazard 
consideration, and that their use would 
not prejudge the merits of a decision. 

It holdi this belief because the 
1tandarda and the examples are merely acreening devices for a ded1ion about 
whether to hold a hearing before aa 
opposed to after an amendment 19 
iNued ·and cannot be aaid to prejudge 
the Commisaion'1 final deci1ion to isaue 
or deny the amendm,~: request. As 
explained above. that declaion 11 a 
aeparate one. based oa separate public 
health and safety findinp. 

z. Reracklns of Spent Fuel Pool& The 
Commiaslon ha1 been providing prlor . 
notice and opportunity for prior bearfns 
on request, for amendments Involving 
reracldng of spent fuel poola. The 
Commission f1 not prepared to say that 
a rerac:lcing of a spent fuel" storage pool 
wW nece1sarily Involve • significant 
hazardl consideration. Neverthele11, a• 
shown by the legi1lative hiltory of 
Public Law 97-115, NCt:lon 12(•). th• 
Congreu wa1 aware of the 
Commiufon'1 practice and 1.tatementa 
were made by members of both House,, 
before pauage of that law, that tbeae 
members thought the practice would be 
continued. The report on the _Senate side 
ha, been quoted above; the discua1lon 
In the House 19 found at 127 Qmr. 
Record at H 8156, Noy, S. 1981, 

The Conimission i1 not including · · 
rarac:Jcing In the liat of example• that 
will be conaidered likely to involve • 
1ignlflcant hazard couidaration. 
becauu a significant hazarda 
consideration finding 11 a technical 
matter which baa been anigned to the 
Commisaion. However, ID view of the 
expN11111ion1 of Congre11ional 
understanding. the Commiasion feell 
that the matter de1erve1 further atudy. 
Accordingly, the 1taff has been dfzected 
to prepare by August 1, 1983, a report (1) 
which rniews NRC experience to date 
with rnpect to 1pent fuel pool. 
expansion rniewa, and (2) which 
providea a technical Judgment on the 
bula which a spent fuel pool expamlon 
amendment may or may not pose a 
eignificant hazard• comlderatlon. Upon 
receipt and review of tbi1 report the 
Colllllliuion will revisit thia part of the 
rule. 

During the interim, the Commiuion 
will make a finding on the question of no 
significant hazard, conaideration for 
each reracldng application, on a ca1e-. 
by-case basis,·givms full conaideration 
to the technical circumstance, of the 
caa, uaing the 1tandardl in I 50.92 of 
the rulL It la not the Intent of the . 
Commia1ion to make a no lignfficant 
hazarda comlderation finding for 
nrac:Jcing baled on wiproveu · 
technology. However, where reracJdns 
technology ha1 been well developed and 
demonstrated and where the . 
Commiation determine, on a technical 
ba1i1 that reracJdna involvea no 
significant hazards, the Commiuion 
should not be precluded from maJdns 
1uch a finding. If the Commi11ion 
determine. that a particular reracldng. 
involve, significant hazard, 
comlderation1, it will provide an 
opportunity for a prior hearing, u 
explained in the separate Federal 
Register notice. . . 

Additionally, It should be noted that 
under aectlon 134 of the Nuclear Waste 
Policy Act of 1982, an Interested party 
may request a "hybrid" hearing ID 

connection with reracldng. and IIUIJ' 
~clpate In nch a hearing. If one 19 
held. 'Ibe CommiHion will publiab ID the 
near future a Federal Regilter notice 
describiq thil type of bearing with 
respect to expaDlions of spent fuel 
storage capacity and other matters 
concemmg spent fuel 

3. Am1111dment. Involving Jrrevenjl,111 
Conuquem:m 

The Conferace Report stated: 
. The canleren intend that In detennlnlna 
whether a prapoal!CI liceme amendmeat 
lnwlvea llci etgnificani bazarda con1lderatfoa, 
the Commi111lcrn 1boald be npeclally 
ten1IUve to the lane po1ed by IICll!Dle 
amendmenti that have trrnenible 
COJ11eqUencee (nc:h m thoat11Mnnittl"IJ an 
int::rfNIM in lh• amount of efflutmta tit' 

· radiation mnitltld from o facilitT or al/o'Wfna 
0 facility to OPffllt. for O /Mrir,d of time . 
without full aofety promctiona}. In thou 
ea~a. lawing the on:lor In advance of a 
bearfns would. u a practical mattv, 
foreclON the publlc'1 risht to have Ila 'liewa 
con1ldered. In 11dcliUon. the llcemJns board 
would oftm be unable to order anJ 
aubltantlal rellef u a result of an after.tha
fact heanna, Accordlnsly, the coafene1 
Intend the CommiAion be 1emltlve·to thote 
Ucenu amendments which l.nvolve auch 
lrruveralble«imequencn. (Emphula cddad.) 
/d..at31-a 

Thia statement wu explained In • 
colloquy between Senators Simpson and 
Domenlcl. a, follows: · 

Mr. Dominici. In the 1tatemmt of 
manqen, J dlrec:t attention to a parqrapb ID 
ltlction tZ. the IO<&lled Sholly pravflfoa. 
wherein it la 1tated that lD applyiq the 
authority which that provt1ion ,rsntl the 
NRC ·,hould be npecially aemitlve to the 
lnu11 poaed by llc:eD!Mt amendmentl that have 
Irreversible comequences." la that parqraph 
In pneral. or apecifically, the worda 
"lmlve,.lble comequencea" 1Dt11111ded to 
lmpoae re1trlctiom on the Commlulon"1 ue 
of that authority beyond the provt1lom of the 
atatutory language? Can the Senator darlff 
that.pleanr 

Mr. Simpson. 1 lhall. It la not the lntendon· 
of the mamgers that the paragraph ID 
.pnenl. nor the wordl "lrreverllble 
.c:omequem:ea, .. provide any rutrlc:tlon CID Iha 
Commlalion'a 11N of that authority beyond· 
the 1latutory provision ID NCtion 18'1&. Under 
that provigjon. the cnly determlnatioa whicb 
the Comml1elon mut make II that Its ac:tlon 
dou not Jnvolve a 11griiflcant hazard. In that 
coutut, "ineveraibllity" 11 only one of tu 
many COD1fderatlom which we would expect 
the Comml11lon to con1lder. It 11 the 
determln,tion of humrd which 11 Important, 
not whether the action 11 ilTevenible. 
Clearly, there ani many ilTeveraible actiom 
which would not pan a hazard. Thu where 
the Commiuion detennfue1 that no 
11.gnificant bzard 11 involved. no furthar 
comideration need be given to the 
lmlvenlbillty of that action. 

Mr. DomenJcL I thank the Senator for the 
clarilk:atton. That la coml1tent with JD7 
readings of the languqe • • . 134 Co11t1. Rec. 
(Part D) at S. 13056 (dailJ ed. Oct. I, 1982). 

The 1tatement wa1 further explained 
In a colloquy between Senatora Mitchell 
and Hart, aa follows: 
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Mr. Mitchell. '11le portion or the 1tatement 
ofmuagera dl11cusaing section 1Z of the 
report. the ao,called Sholly proviaicm. 
ltreUel that ha determinJn& whether• 
propoaed amendment to a facility operatms 
llc:eme involvea no oigllillcant hazarda 
comiderallon, the Commiaaloa "should be 
npedally aenaltive • , • to Uceme 
amendments that have irrewl'lible 
comequencea." Ia my understanding correct 
that the 1talement means the CommiHion 
1hould tab 1pecial care in evalWiltiq. for 
pouible hazardous con1ideratio11.1, 
amaadmenll that lavolve imlveraible 
comequeace1? · 

Mr. Hut. The Senator', understanding Is 
correct. M you know, thi1 provision 11eekl to 
overrule the holding of the U.S. Court of 
Appeala for the District of Columbia la Sholly 
agaimt Nuclear Regulatory Commission. That 
can involved the venting of radioactive 
krypton ga1 from the damaged Three Mile 
JalaDd Unit 2 reactor-an Irreversible action. 

M la this case, once the Commi1111ion ha1 
approved a Uceru,e amendment, and It haa 
acme into effect, It could prove impoaeible to 
correct IIDY oversighte of Fact or errors of 
judgmenL Therefore. the Commi1111ion ha, aa 
obligation. when a111e11sing the health or 
aafety impllcation11 of an amendment having 
Irreversible consequences, to in1um that only 
tho:111 11111endment11 that clearly l'llise no 
afsnificaat hazards i1sue11 will take effect 
prior to a public hearing. Id. (Part ID), at S. 
l329Z. 

In light of the Conference Report and 
. colloquies quoted above, the 

Commission wishes to note that it will 
make sure "that only those amendments 

· that clearly raise no significant hazards 
lt111ues will take effect prior to a public 

. · hearing." It will do this by providing in 
t 50,92 of the rule that it will review 

• proposed amendments with a view as to 
whether they involve irreversible 
consequences. In this regard. example 
(ill) makes clear that an amendment 
which allows a plant to operate at full 
power during which one or more safety 
aystems are not operable would be 
treated in the same way as other 
examples considered likely to Involve a 
1ignificant hazards consideration in that 
It is likely to meet the criteria in § 50.92 · 
of the rule. 

FiDally, It 11 once again Important to 
note that the examples do not cover all 
po1Sible example11 and may not be 
representative ot all po11ible concema. 
>a. new information is developed, the 
CommiHion will refine these examples 
and add new examples, In keeping with 
the standards In I 50.92 of the Interim 
final rule-and, if necessary, it will 
tighten the standards themselves. 

The Cdmmi111ion has left the proposed 
rule intact to the extent that the rule 
1tates standards with respect to the 
meaning of "no significant hazards 
consideration." The standards in the 
interim final rule are substantially 
Identical to those In the propo11ed rule. 
though the attendant language in new 
I 50.92 as well aa in I 50.58 has been 
revised to make the determination 
easier to uee and understand. To 

supplement the standards that are befns 
Incorporated into the Commi11Ion's 
regulations, the guidance embodied In 
the examples will be referenced In the . 
procedures of the Oftlce of Nuclear 
Reactor Regulation. a copy of which will 
be placed in the Commission's Public 
Document Room.. 

Eumplu of Amendment8 That Are 
Conaidered IJkely To Involve · 
Significant Hazarcb Comidentiona Are 
U.tecl Below · 

lJnle11 the specific ~~cea of a 
license amendment request. when 
measured against the standards h1 
I 50.92, lead to a contrary conclusion, 
then, pursuant to the procedures In 
I 50,91, a proposed amendment to an 
operating license for a facility licensed · 
under t 50.21(b) or I 50.22 or for a · 
testing facility will likely be found to · 
Involve significant hazard, · 
considerations, if operation of the 
facility in accordance with L\e proposed 

. amendment involves one or more of the 
following: ·· 

(I) A significant relaxation of the · 
criteria used to establish safety liniits. 

(ll) A significant relaxation of the 
baaea for limiting safety system settings 
or limiting conditiom for operation. 

(W) A significant relaxation bi limiting 
conditions for operation not · 
accompanied by compensatory changes,· 
conditions, or actiona that maintain a · 
commensurate level of safety (such as 
allowing a plant to operate at full power 
during a period in which one or more 
1afety systems are not operable). 

(Iv) Renewal of an operating liceme. 
(v) For a nuclear power plant. an 

Increase In authorized maximum core 
powerleveL 

(vi) A change tq technical 
apeciflcations or other NRC approval 
Involving a significant unreviewed 
l&fety question. · · 

(vii) A change In plant operation 
designed to Improve safety but which, . · 
due to other factors, In fact allow, plant 
operation with 1afety margins 
1ignificantly reduced from those 
believed to have been present when the 
lfceDM wa1 llsued. · 

Examplu of Amendments That Are 
Comidemd Not IJkely To Involve . 
Significant Hazards Conslderatlom An, 
U.tecl Below . . 

Unlea the apeciflc clrcumstancea of a 
licenee amendment request, when 
measured against the standards In 
I 50.92, lead to a contrary conclusion 
then. punuant to the procedure, in 
I 50.91, a proposed amendment to an 
operating license for a facility licemed 
under I S0.21(b) or § 50.22 or for a teating 
facility will likely be found to involve no 
11gnificant hazards considerationa. if . 
operation of the facility in accordance 
with the proposed amendment lnvolvea 
only one or more of the1ollowing: 

(I) A purely admin11trative chqe to 
technical specificationn: for example. a 
change to achieve consistency · · · .· 
throughout the technical specificationa, 
c:orrection of an error, or a change in 
nomenclature. · · . · ·· '· . .. 

(II) A change that constitutes an · 
additional limitation, restriction. or 
control not presently included hi tlie 
technical epecificationa: for exmnple, a 
more 1tringent surveillance requiremenL 

(ill) For a nuclear power reactor, a · 
change resulting from a nuclear reactor 
core reloading, if.noJual a11emblies · 
8ignificantly different from those found . 
previously acceptable to the NRC for a 
prevfowi core at the facility in ·question 
are involved. This assumes that no · · 
1Ignificant changes are ·made ~o the 
acceptance criteria for the·technical 
specifications. that the analytical · 
method& uaed to demonstrate ' 
conformance· with the technical . . . 
lipecifications and regulations are not 
significantly changed, and that NRC has 
previously found such methods 
acceptable. · · 

(Iv) A rulief granteci upo11 · . · - . ,. 
demonstration of acceptable opera~oa 
from an operating restriction that wa1 
Imposed because acceptabl~ operation .. 
was not yet demo~trli.~eq. Thia a1s:wne1 
that the operating restriction arid the · 
criteria to be applied to a requeist for · 
relief have been eetablished in a prior ·· 
review and that it ia justifi~d in a · · 
1atisf~ctory way ~at the criteria have 
been met. . . . . 

·(v) Upon satisfactory completion of 
conatruction in connection with an· · 
operating f~cillty, a relief. granted from 
an operating restriction that was · 
imposed because the construction was . 
not yet completed satisfactorily. Thil Ii . 
Intended to Involve only restrictions 
where lt•is justified that construction 
has been completed satisfactorily. ,: 

(vi) A ~ange which either may result . 
in some filcrea11e to the probabilit,.or 
conaequences of a ·previously-analyzed 
accident or m~y reduce In ao~e way a 
l&fety margiri. but where the· result, of 
.the change are clearly within all 
acceptable criteria with respect ·to the·· 
1ystem or comp~ent 1pecified In tne ' 
Standard Review Plan: for example, a 
change resulting from the application of 
a small refinement of a previously used 
calculational ~odel or design µ:aethod. . 

(vii) A change to make a li~e 
conform to changes in the regulations." · · •· 
w~ere the license change results in very··, 
mmor changes to facility operations. 
clearly In keeping with the regulations: 

(viii) A change to a license to reflect a 
minor adjustment in ownership shares 
among co-owners already shown bi the 
license. · 
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Papmwork Reduction Act Statement 
Thil Dnal rule contafna ao new ar 

amended requfrementa for record 
keepins, reportins, plana or proceduru.· 
appllcatiom or any oilier type of 
Information colledioO: 
Regulatory Flexlblllty Certl.Bcalloa 

In accordance with the Regulator, 
Plexiblllty Act of 1980, 5 U.S.C. II06{b}, 
the Commiealon certifies that tbia rule 
,toe, not have a 11gnificant economic 
Impact OD a 1ubatantial number of small 
aUtiu. Thia nile affecta only the = and operation of nuclear 
pow uta and te1tiag facilitiu. The 
companie1 that own theae planta do not 
fall within the acope of the definition. of 
"mall entftfa" aet forth ID the 
ResuJatory Flexiblllty Act or the Small 
Buaine11 Size Standarda set out fn 
nau)atfon, f11ueci by the Small Buaine11 
Admin.latratfon at 13 CFR Part 121, Since 
tbeae companlea are dominant in their 
iervica anu. thfl rule doa not fall 
within the purview of the Ad. 

ResulatmJ Au1,-la 
The Commfafon hu prepared a 

replatory analylfl on tbne 
amendments. uausfns the coata and 
beneBta and retource lmpacta. It may be 
u:mtned at the addma indicated 
abon. 

Pimuant to the Atomic !neru Act o1 · 
18N. u amended. the !naraY 
Reoraamzatfon Act of 1974. u amended, 
and S.ctfom 512 and 553 ol Title I of the 
United Statu Code, notice ii hereby 
liven that the followfna amendmnta to 
11tl1 10. Chapter I. Code of Federal 
Replattona. 10 CPR Part 50, an 
publlahed aa • document aubfec:t to 
codlftcatlon. 
Ud of Subjects ID 28 CFJl Put a 

Antttrmt. Cla11lfted Information. P!nt 
prtV8DUon, lnteraovemmental relatlona, 
Nuclear power plants and reacton. 
Penalty, Radiation protection, Reactor 
lltlna criteria, Reportiq nqulrementa. 

The vtewe of Chairman 
Palladino and Commi11ionen Aheune, 
GWnaky and A111l1tln1 follow. 

Datad at WatldJistmt. D.C. dl!a 4&11 clar of 
Aprtl, 1l8S, 

For tha Nucltar RtaulatorJ Commt11loa. 
lamuel J. adDc. 
SM:lwlar, for lh• Cornrn/11/on. 

Cllainua Palladlao11 Addlllaaal Vleww-
ln my oplmon th• Comml11faJl'1 daclllon 

on l'Vlcklna npn1ant1 ltl ·bt,t tecJmfcal 
fadlmant at thia time oa Iha snarlc ao
lflniftc:ant-buuda quNU~ '111at la, tha 
Commf1llon CIDJIOt HY that ruacklna, u a 
patral matter, would or would not IDYolva • 
upiftcaat buuda comldvaUcm. '111a 
tadm1cal comlduaUom of raracldq 

propoaala CID VU)' llplflcantly from ODI to 
another, 

It WII thi1 lattar fact, u well u tha 
1tatemente made ID th• Coqrw11 OD 
mac:Jdn&, that caUHd ma to vote for the 1taff 
to 1tudy the teclmic:ai b11ll for judgmeata 
about Iha huard1 eo1111lderaUoaa pnHDted 
by particular reracJdaa appllcatloaa. 

I alao believ• that wa may have cleared ap 
on• of the Conpe11loaal CODCfflla about 
reracJdaa by 1tatiq that It ii not ov lDteat to 
make a ao-aipiflcant-hazardl..coaaideratiou 
flndlna for mac:Jdna baaed OD uaprovma 
tedmolog, 

Addllioaal Commmta of Commfeeloner 
Ahaame 

TheN have bea HYll'I.I complalDtl that 
Iha criteria for detmnlnlna when 1111 
amendment IDYolvn aJsaiftcaat huarda 
coallderaUoaa ara unclear or dUBcult to 
apply, For example, ID the c:urnat notice tha 
Comml11lon aotea that a commenter cia tha 

. propo1ed rule 1tated Iha 1taadarda ara 
"unclear and 11Hln1 ID that thay imply a 
Javal of detailed rntew or amendment 
appllcattoaa far beyond what tha 1taff 
normally parfarma. "1 However, thlN 
critldlllDI m111t bt comldand ID cantaxt. 

In May 19'11 I paUttcm for rulamaldaa WU 
!lad which Nqunted that criteria be 
apeclfled for detlJ'IDIDina when an 
amendment Involved no 11gnificaat huarda 
coaald•ratloaa.1The paUUoa WU publlahad 
for comment ID 1178.1 'l'he Commia1loa 
recaivad faw commenll. primarily eupportfns 
or oppo11Ds criteria which had baa pn,poaad 
ta the paUtlcm. The duc:uallon focuaed cm 
uadmYfDs philoaopbical/legal illul1 rathal' 
than apeclfta altematlva critarta. 

The rulemaldns thn lay dormant for 
IIVeral yeUI. ID late 111'11 tha Comm!ufoll 
addreued the maHar and qread to lllue a 
propolld nil• for public commant. Tha 
propoaed rule wa1 publl1hed March 11180. • M 
tha Comml11ioa explalDed ID that notice: 

Dunn& the paat HVlrl.l Y911'1. tha Staff baa 
bea pidad ID reachiaa Ila fladiDp with 
Nlpact to "no llgnlflcant huaida 
coaaldaratloa" by 1ta1f criteria IDcl examp)n 
of amandmentl llbly to IDvolva, and not 
JfkaJy to IDvolve, lipliftcaat hazard, 
ooutdarattou. n ... critarta anchxampl*' 
ban bta p,umalgatad wttbia th• Std IDcl 
llaft prcmn UHfal to Iha Bta!t Thi . 
Commfulcm btllavel It would be uNful ID· 
coaalder lDcarporatiq thaN crilana into tha 
Commfalloa'1 reau!attoa.a for 11N in 
datarmiD!q wfl91har I propolld amadmant 
to an oparattn, llc:uaa or to a CGDltNctloa 
pamdt of any production or utWsattcm fadlltJ 

1 'ffall mm to: "Commetill ti, the Natanl 
1tffcnln:e1 Dtf111N Co1IIICII ud tha Ualoa ol 
Ccmaamed Sc:1ant11t1 Oil Pftlt)oMd amendmcll ID 
10 CFR Parta a azid ao: No Slplflcant Huuda 
Comlderalloa" al I (May A 191D) (oommal I, JIR.. 
u, (41 FR »mJJ, 

l'nle petition WU tiled May ,, 11'11 bJ Mr, ltobet 
Loweutaill OD behalf ol Jlotlml JdllOD Company, 
Plorlda l'llwar 811Ai Llabt C=puy, ud. Iowa Paww 
Cc,mpaaJ. • . 

1 41 PR 2all 0-1C. 1111). 

•41 PR Z0'8S (Maida a lllllll). 

tavolvu no asntftcant huuda 
Clllllidvatloa. I 

With reapect to the critlc:llm thet tha 
critmta ara unclear, we have not received 
much u1lataace ID developfD& cla,am crttmfa 
dnplfe having obtnllled two roundl of 
oomment ov~ the iaot HVIID yura. For 
a.ample, In tho commenta on tha propoaed 
rule mantloned above, NRDC and UCS 
limply usued: oarha NRC lhauld pramuJaate 
1 J'UI• holding that prior aotfca and 
opportunity for hearlas 1hould be prmdacl 
ror coaatructloa permit and operattna 
llCllllU amandmmta ID all CINS CIXCllpt 
tb.oaa IDvolvlaa DO. 11sniflcant prevtoualp, · 
1lllNViawed safety luue. "' la addition, the 
debata bu often become~ by 
cliffarlq IIIWDpUoaa ind philoaophln that 
an not lllUally clearly ldimtlfled. J!pr 
example, tlle\NRDC/UCS Implication of a 
detallad ll'VIII orravtaw arlH•larplJ 
becallH of an lmplfdt auumptlOD that the . 
crilarta lrl lnteadad to reqwra a marlta IJ've 
rrilaw, ID fact. what Iha 1taff baa alwaya 
done, and what 1 balfne wa had fa miDd, 
WU to mab a pralfmiaar)' fudlmat. 

Ballcally, ww hava done the but we can. I 
would ba willfa, to 1ddn!11 any apecil'la 
altemallvu. However, after dealfaa with thia 
for a number of yaan, 1 ballave we mmt 
mov• ahead with what we haw. 

Commf Pkmer Glllllllcy'1 Bepante Vlawa • 
Iba IDtama lbw Rule R .. udlq Staadan:11 
for Detmmlala; Whetlw Lbme 
Ammdmanll lDvolve DO Slpil'lcant Huard.a 
Ccmlldanttou (Amendmaah! to 18 CFR Put ., 
April4,ill&1. 

Staadlq by themaalTa, the 1taadarda 
which ara Ht fortb ID th• rule ara 10 1e11aral · ·. 
that thay offer no nal pldaace to the NRC 
ltd. ID a prior vanloa of th• rale, the 
Comml11laa lacluded, la Iha rula ttHlf. aoma 
...., ueflal axamp~ of which ameadmmta 
do and do DOI mwalva a llplftcaat hazard.a 
conlldaraUoa. ID Iha ftDa1 ventoa, th•M 
axampln hava been dowasradad to th• 
preambi. of the rula where I.bay wW be or 
little or DO latal coauqunce and whare. u 1 
practical mattar,-lhey wW ba laaccaallbl• to 
anyone but the NRC hl.atortaa. '11111 
dlmlailhn th• valua or the rula ao much that 
I can DO loapr approve ti. 

The aarUer Yfll1oa of the raJe placad 
1m111dmenta authorlzlq lllbataaUal lpal 
full pool expaalloaa ID tha lism8cam 

· huarda C0111ldaratton cat'IOI)', The 
Commialion lhould ban ratalDad thia 
cataprisattoa which ii comiltnt with Ile 
terma of the rala. Moreover, tha Commlalloa 
lhoald not have lpiored Iha •lz'olll public and 
Coqrnllonal vilWI which have btaa 
expnHad OD thJ.a point. matt rJceDtly bf 

•Id. ataom. 
• rd. At 11. 10 CFR !0.18 dNIIII actioal to be 111 

"amntewed ..tatJ q11HII011": 
io If the prubabWtJ of CICCllff9DOI or the 
~· of m accldant or malflmct!oa of 
equipment Important to ..tatJ prmOlllly nalutad 
Ill the .. ,.I)' analysla report _, be lllcnued; Of 

(U) If a potlibWty for 1111 accldant tll ma!Amctloa of 
• cllffffl!lt type lban aa, avaluatad pnvt-11 ID 
Iba Mlaty analysla report may be anated: or (WJ II 
Ille maflln of Mlaty u dabad ID the balia lar u, 
lldmlcal rpaclftc:at!OD la l"lliamd." 

NRIIC/UCS did DOI propo,e an altauta 
daflnll!OG ID be uad with thmr propoul. It la 
illternt!zia to aata the lllb1tantlal llmilarlty ID die 
lllplflcant buuda -.ldeNtloD tat. . 



PART 50 • STATEMENTS OF CONSIDERATION 

Senaton Simpson. Hart. ud Mitchell I am In 
qreement with Commiuioner A11el1tine'1 
analyail of the leglalative record underlyiq 
thil pnmaicm. 

Addltloaal V!flft of Commlallouer Auelatme 
I 1trongly dl1111gree with the Commi111ion 

majority'• deci11lon to permit the UH of the 
"Sholly amendment" authority contl!ined ID 
aec:tlon 1Z of Public Law 97-415, the NRC 
Authorization Act for fiacal years 11182 and 
1983, for llceme amendment. for the 
mac:Jdng of a apent fuel pooL 

'111a Commi11ion majority'• Interim final 
rale woald chanse the Commillelon'a 
lonptandlng and comiltent policy of 
requiring that any requeated hearin& on a 
Jicm1H amendment for the reraddng of a 
apent fuel pool be completed prior to granting 
the 1ic:eD.1e amendmenL Although the 
Commiallon ha1 conaidel'9d and approved a 
luge number of apent fuel pool rerac:Jdng 
amendment. In the peat, 1t ban never uaed the 
no lligniflcant hazard• comideratioa 
provillcma ID 1ection 189 a. of the Atomic 
BnersY Act of lost u a buil for approvin8 
the amendment before the completion of a 
requnted hearing. 

It ii clear to me from the legislative hiltory 
of section 12 of Public Law 97-415 that the 
Congreu did not Intend that the authority 
aranted by lection 12 11hould be uaed to 
appl'OVll 1'9l'lllc:king amendment. prior to the 
completion of any requeated hearing. 'I1le 
Sholly amendment waa flnt included in the 
NRC authorization bill for fiacal yean 11182 
and 1983 by the Senate Committee on 
Environment and Public Worka. 'I1le report of 
that Committee OD the bill (Senate Report 97-
113) make, It abundantly clear that the 
Committee did not intend the Sholly 
amendment to be uaed by the Commiaaion to 
approve rerac:king amendments in advance of 
the completion of II requested hearing. 
Although tht report of the Conference 
Committee on the bill did not repeat thla 
admonition. there ii no evidence to indicate a 
contrary view by the Houae-Senate conflll'IIN 
on the bill or by the two Home Committeea 
that comldered the legl1latton. 

Moreover, I believe that the use of the 
Sholly amendment authority to appl'OV9 
reraddng amendmenll before the completion 
of any required hearing gou far beyond the 
jutlficatlon offered by the Commi111IOD when 
It requested the Sholly amendmenL In 
reque1tlng the enactment of th, Sholly 
amendment, the Comml111lon detcribed ID 
aome detail the 1ltuatlo111 In which It foreaaw 
the need for thi1 authority. 'I1le CommiHIOD 
emphulzed the need for a large number of 
unforeaeen and unanticipated change, to the 
detailed technical apecificationa ID th, 
operatms liceme1 for nuclear powerplantl 
that arise each year throush 1uch actlvitle1 u 
refueling of the planL 'I1le Commi11lon 
argued that the need to hold • hearin& OD 
each of then change1, If one ii requeated. 
would be burde1110me to the Commiuion and 
could df1rupt the operation of a number of 
planll, In order to avoid th11 problem. the 
Commi11lon aaked the Congre11 to reimtate 
the authority that the Commilllon had 
exercfled In 1lmilar 1ituatio111 1ince 1982. A 
rerac:king amendment it 1ub1tantlally 
different from the 1ituatiom delcribed by tha 
Commilllon in reque1ting the Sholly 
amendment. becauae the need for reracldq 
can be anticipated. becauae reracklng 

lnvolvu a 1ub1tantial pbyalcal modification 
· to the plant and becau1e of the algniftcance 

attached to reraddng by State and local 
omc1a1a and by the public. 

Finally, I believe that there are 1trong 
public policy re111on1 for continuing the 
Commi111lom past practice of completing 
hearing• on rerac:king amendment propo1al1 

, before approving the amendmenL 'I1leae 
public policy reaaon, Include the 1trong 
interut and concem on the part of State and 
local govemmenll and the .public regarding 
nracldna propoaala and the extent to which 
proceeding with reracking In advance of the 
hearing may prejudice the later comlderatioa 
of othar altem11tive1 to the propo1ed 
rerac:king plan. 

For theae reaaon1, a, a matter of policy, I 
would not permit the uae of. the Sholly 
amendment authority to approve rerac:Jdng 
amendments prior to the completion of any 
reque1ted hearing. I would therefore have 
added a provi1ion to the Commi11loa'1 
Interim final rule that would have required, 
a1 a policy matter, the completion of any 
requeated hearin& on a 1pent fuel pool 
reraddng amendment before Commi111lon 
approval of tha amendment. 

~·48 FR 14873 
Published 4/6/83 
Effective date: 5/6/83. 

The Commission invites comments 
on this interim final nil• by 5/6/83. 
Comm•nts received aftiw this date 
will Ila considered if it is practical 
to do so, but assurance of 
considwation cannot b• given 
except .. to comments received 
on or before this date. 

10 CFR Parts 2 and 50 

Notice and State Consultation 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Interim final rule. 

IUMIWIY: Pursuant to Public Law 'l'/-
415, NRC 11 amending its regulatiom (1) 
to provide proeedurea under which 
normally it would give prior notice of 
opportunity for a hearing on 
applications It receives to amend 
operating licemes for nuclear power 
reactors and testing facilities (research 
reactors are not covered) and prior 
notice and reasonable opportunity for 
public comment on proposed 
determinations about whether-then 
amendmentl involve no significant 
hazards conslderatiom, (2) to specify 
criteria for dispensing with 1uch prior 
notice and rea1onable opportunity for 

public comment lb emergency 1ltuationa, 
and (3) to furnish procedures for 
comultation on any such determlnatiom 
with the State In which the facility 
involved i1 located. These procedures 
will normally provide the public and the 
States with prior notice of NRC'1 
determinations involving no significant 
hazards considerations and with an 
opportunity to comment on its actiom. 
DATIi: Effective date: May 6, 1983. The 
Commiaaion invitea commenta on thi, 
interim final rule by May 6, 1983. 
Commentl received after thi1 date will 
be considered if it ii practical to do so, 
but as11urance of comideration cannot 
be given except a, to comments 
received on or before thia date. 
ADDRESSES: Written comments should 
be sent to the Secretary of the 
CommiHlpn, U.S. Nuclear Regulatory 
CommiHlon, Washington. D.C. 20555, 
Attention: Docketing and Service 
Branch. Copies of comments received on 
the amendments as well as on the 
Regulatory Analysis propo11ed In 
connection with the amendments may 
be examined in the CommiHion's Public 
Document Room at 1:711 H Street, NW .. 
Washington. D.C. 
NII FURTHIR INFOAMAT10N ec>NTAC,: 
Thomas F. Dorian. Esq., Office of the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commisaion. Washington, 
D.C. 20555. Telephone: (301) 492-M90, 
IUPPL!MENTAIIY INFOAMAT10N: 

. fntiodw:tloa 

Public Law w-ns, signed on January 
4. 1983, among other things, directs NRC 
to promulgate regulations which 
establish (a) standards for determining 
whether an amendment to an operating 
Uceme Involves no significant hazards 
consideration. (b) criteria for providing 
or, in emergency situations, dispensing 
with prior notice and public comment on 
any such determination; and (c) 
procedures for consulting on such a 
determination with the State in which 
the facility involved 111 located. See . 
Conf. Rep. No. 91-884, 91th Cong., Zd 
Se111. (1982). The legi11lation a1ao 
authorizes NRC to f119ue and make 
immediately effective an amendment to 
a Ucenae, upon a determination that the 
amendment Involves no significant 
hazards eonaideration (even though 
NRC baa before it a reque1t for a 
hearing by an Interested person) and in 
advance of the holding and completion 
of any required hearing. This rulemaking 
and request for comments responda to 
the statutory directive that NRC 
expeditiously promulgate regulation, on 
Item, (b) and (c) above. NRC 11 al10 
publishing separately In the Federal 
Regilter interim final regulatiom on Item 
C•J.above. 
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TheH regulation, are ia1ued. as final 
though In Interim form. and commentl 
will be considered on them. They will 
become effective 30 days after 
publication In the Federal Raglatet. 
Accordlngly, Interested persona who 
wiah to comment are encouraged to do 
so lllt the earliest possible time, but not 
later than 30 day1 after publication. to 
permit tbe fullest consideration of their 
vfewa. 

Badcgruund 

A. Affected Legislation. Bsgulatiou 
and Proc«Jurn 

When the Atomic Energy Act of 1951 
(Act) wu adopted In 1954, It contained 
DO provision which required a public 
hearing on Issuance of a conatruction 
permit or operating llcenae for a nuclear 
power reactor In the absence of a 
requeat from an Interested person. In 
1857, the Act was amended to require 
that mandatory hearings be held before 
illuance of both a construction permit 
andanoperatinglicenaerorpowv 
reactors and certain other facWtlea. 
Public Law SS-256 (11 Stat. 576) 
amending section 189a. of the Act. 

The 1957 amendments to the Act were 
Interpreted by the Comml1111ion u 
requiring a "mandatory hearing" before 
luuance of amendmentl to c:onatruction 
permitl and operating licenses. See. e.g .. 
Hearing Before the Subcommittee on 
Lagi1Iation. Joint Committee OD Atomic 
Energy, 87th Cong., 2d. SeSL (April 17, 
1962), at 8.) Partially In responae to the 
administrative rigidity and cumbersome 
procedures which this Interpretation 
forced upon the Commission (sH, Joint 
Committetr on Atomic Energy Staff 
Study, "Improving the AEC Regulatory 
Proce111", March 1961. pp. 49-50), section 
189a. of the Act was amended In 1962 to 
eliminate the requirement for a 
mandatory public hearing except upon 
the application for a construction permit 
ror • power or testing facility. Aa stated 
In the report of the Joint Committee on 
Atomic Energy which recommended the 
amendment,: 

AccordJngly, tJlil aec:tion will elim!na .. the 
lllqUirementl for a mandatory haariq. except 
upon the application for a conaaw:Uon permJt 
for a power or tutfns facility. Under tllil 
plan. the lnuance of amendmenta to mch 
conatruc:tlon permits, and the l11uuce of 
operattns licemn and amendmenta to aucb 
c:omtructlon permfta, and the l.s1wmce of 
operattns liceme1 and amendment, to 
operattns liceme1, would be only after a 30-
day public notice and an offer of hearfna. ID 
the abaence of a requeat for a b.earill8, 
lnuuc:e of 11D amendment to a coaatructloa 
permit. or l11uance of an operatfna licenae, or 
an amendment to an operatfns llcenae, would 
be poalbl1 without formal proceedfns1, but 

on the public record. It ,vill al110 be, pouibll, 
for the Comm!Hion to dlspeme with the 30-
day notice requirement where tha application 
prnanta no 1ignificant huardl consideration. 
This criterion ii preMDtly belns applied bJ 
the Comml11ion under the terma of AEC 
Regulations 50.59. Houae Report No. lM 
87th Cons-, 2d. Sea1., p. 11. 

Thus. according to the 1962 
amendments, a mandatory public 
hearing would no longer be required 
before l11uance of an amendment to a 
conatruction permit or operating liceme 
and a thirty-day prior public notice 
would be required only if the proposed 
amendment involved a "significant 
hazards consideration." In sum, section 
189a. of the Act, now provides that. 
upon thirty-days' notice published In the 
Federal Register, the Commisaion may 
Issue an operating license, or an 
amendment to an operating licenae, or 
an amendment to a construction permit. 
for a facWty licensed under sections 103 
or 104b. of the Act. or for a tenting 
facWty licensed.under section l!Mc., 
without a public hearing ifno bearing la 
requested by any Interested penon. 
Section 189a. also permits the 
Commission to dispense with such 
thirty-days' notice and Federal Register 
publication with respect to the Issuance 
of an amendment to a construction 
permit or an amendment to an operating 
liceDH upon II determination by the 
Commission that the amendment 
involves DO significant hazarcu 
consideration. These proviaiona have 
been Incorporated Into H 2.105. 2.100. 
S0.58{a) and (b) and 50.91 of the 
CommiHlon'1 regulations. 

The regu)ationa provide for prior 
notice of 11 '"proposed action" on an 
application for an amendment when a 
determination ia made that there le a 
llignilicant hazard! consideration and 
provide an opportunity for Interested 
members of the public to request a 
hearing. See H 2.105(a}(3) and S0.9L 
Hence, If a requested license 
smendment ie found to fnvolYe a 
ligniftcant hazarda conaideratlon. the 
amendment would not be tsaued until 
after any required hearing 11 completed 
or after expiration of the notice period. 
In addition I S0.58(b) further e.xplaina 
the Commission'• hearing and notice 
procedure1, aa followc 

The Commlmlon will hold a hearing after 
11t lea1t :SO daye notice and pubJlcation once 
In the Federal Regl1ter on each application 
for a conatruction permit for II production or 
utilization facility which la of II type 
described In I 50.21(b) or I 50.22 or which la 
a testing facility. When a conatruction permit 
hu been l11u1d for auch a facility followina 
the holdlns of a public hearina aad an 
application II mada for an operatina Ucenaa 
or for an amendment to a comtruc:tion permit 

or operat!ng llceDlll, the Commialion may 
hold a bMring after at leaat 30 day, notice 
end publication once tn the Federal Register 
or, In the abaence of a requeat therefor by 
11DJ peraan whoM lnterut may be affected. 
may ilaue an operating licmiae or m · 
amendment to a COW1truction penml or 
OP9fatfng license without a bearin,. upon 30 
dnya notice and publication once in the 
Fedaral Regilter of !ta Intent to do ao. lf the 
Commlulon flnda th111 no algnlficant hazard.I 
coDlideratlon la prnented bJ an application 
for an 1UDt111dment to a comtructlon permit or 
operating licame. It may diapema with IUda 
notice and publication and may iNue the 
amendment. 

The Commlsllfon'• practice with 
regard to bcenae amendmentl Involving 
no 1ignificant haz&i'ds consideration 
(unless. a1 a matter of discretion, prior 
notice wa1 given) wa1 to lasue the 
amendment and then publish ID the 
Federal Register a ~otice of lseuance. .. 
See I 2.106. In such a case, Interested 
memben of the public who wtahed to 
object lo the amendment and request a 
hearing could do eo, but a request for a 
hearing did not, by itaelf, IIUllpend the 
effectiveneu of the amendment. Thus, 
both the notice and hearing, if one were 
requested. occurred after~ 
amendment wa1 fuued. 
It la important to beer In mind that there la no 
lmrfmlc safety aignillcance to the "no 
aignificant hazarda cmwderation" ,tand.ud. 
Whether or not 1111 action requ.irea prier 
notica, no licenae and no amendment may be 
lnuld unleaa the Commi.asion concludn that 
it provides reeeonable auurance that the 
public be!!lth and aafety will not be 
endangered and that the action will not be 
Inimical to th• common delenae and security 
or to the health and safety of tbe public. Sn, 
11.g. I 50.57(a). Also, whether or not ,m 
amendment entaill prior notice, no 
amendment to any license may be .luued 
unleu it conforma to all applicable 
Comml1slon aafety 11tandarda. 1'hua. the "no 
11gnil'lcant hazarm consideration" 1tandard 
ha1 been a procedural standard only, 
savemlJ18 whether public notice of a 
propoaed action moat be provided, before tha 
ac:tlon I.I tum by the Commiaaion. In abort, 
the ''no 1ignificant buanla consideration" 
atandard ha1 been a notice atandard and bu 
bad no aubttantlv1 aafety 111gnificanca, othar 
than that attributable to the procen of prior 
notice to the public to the public aad 
reaaonable opportlinlty for a b.earfns, 

B. 77,e Sholly DeciJJion and the New 
Leai•lalion 

The Commia11lon'11 practice or not 
providing an opportunity £or a prior 
hearing on a license amendment not 
Involving significant hezarde 
considerations WH held to be improper 
In Sho~lyv. NBC. 6512 F..?d 780 (1980), 
reheanng denied. 851 F.2d 7'92 (1980), 
cert. granted 101 S.Ct. 3004 (1981) 
(Sholly). In that case the U.S. Court of 
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· · • Appe&b for the Diltrfct of Columbia . 
Circuit ruled that, under section 189a.·of 
the Act. NRC must hold a prior hearing 
~fore an amendment to an operating 
Ucenae for a nuclear power plant can 
become effective, if there ha1 been a 
requeat for hearing ( or an expression of 
lntere1t In the subject matter of the 
proposed amendment which Is 1uffident 
ta constitute a request for a hearing). A 
prior hearing, 11aid the Court, la required 
even .when NRC baa made a finding that 
a proposed amendment lnvolvea DO 

. algnificant hazards consideration and 
has determined ta diapenae with prior 

· -notice In the Federal Regilter. At the 
nque1t of the Commi11sion and the 

. Department of Justice, the Supreme 
Court agreed to review the Court of 
Appeala' Interpretation ol aectlon 189a. 
of the Ai;t. The Supreme Court hu 

· remanded the case to the Court of 
Appeala with lnstructiom to vacate It if 
It 11 moot ud, if it 11 net, to reconsider It 
In light of the new legislation. 

The Court of Appeal,' decision did 
not Involve and has no effect up_on the 
Commieion'1 authority to order 
Immediately effective amendments, 
without prior notice or hearing. when 
the public health, safety, or lntere1t IO 

·· requlre11, SH, Administrative Procedure 
Act. eection S(b), 5 U.S.C. 558(c), section 

· 181 of the Atomic Energy Act. and 10 
CFR 2.202(f) and 2.204. Slmilarly, the 
Court did not alter exiltlng law with 

__ resard to the Commiuion'1 plead.Ins 
, requiring1, which are deaigned to enable 
. the Commfaaion to determine whether a 

-. penon requesting a hearing le, In fact, 
an ''interested person" within the 
meaning of aecUon 189a.-that la, 
whether the person has demonatrated 
1tandlng and identified one or more 
IHUel to be litigated. See. BPiv. Atomic 
Ener,y Commission, 502 F.Zd 424. 428 
(D,C. Cir. 1974), where the Court 1tated . 
that, "Under ita procedural regulationa It 
II not unreaaonable for the Commie1ion 
to require that the pro1pectlve 
Intervenor first apecify the ba1ia for hll 
nquie1t for a hearfns." 
. However, the Commi11ion believed 

that legillation wa1 needed to change 
the re1ult reached by the Court In ShoJJy 
became of the implicaUona of the 
requirement that the Commi11icm srut 

. a reque,ted hearing before It could llaue 
a liceme amendment lnvolVUII no 
1ignifi~t hazards comideration. The · 

·,CommJ11lon believea that, 11Dca moat 
requeated licenae amendment, Involving 
no 11gniftcant hazard• comlderation are 
l'011tine in nature, hearing• on 1uch 
amendment, could result In disruption 
or delay in the operatlona of nuclear 
powerplanta and could impoH 
regulatory burdena upon it and the 

nuclear Industry that are not related to 
1igni.ficant safety mattert. Subsequently. 
on March 11, 1981, the Comml11ion 
submitted proposed legislation to 
Congress (Introduced. a, S. 912) that 
would expre!lsly authorize It to IHue a 
U~ense amendment before holding a 
hearing requeated by_ an Interested 
per.on, when It ha1 made a 
determination that no significant 
hazards co111ideration la Involved In the 
amendment. 

After the House and Senate conferee, 
considered two similar bills, H.R. 2330 
and S.1207, they agreed on a unified 
version (see Conf. Rep. No. 97-884. 97th 
Cong. 2d. Sea,. (1982)) and paned Pub. 
L 97-414, Specifically, section 12(a) of 
that law amends section 189a. of the Act 
by adding the following with respect to 
license amendmenta Involving no · 
1igni.ficant hazard.a considerations: 

_ (Z)(AJ The Commfulon may l.uue and 
make lmmec!Jately effective any amendment 
to an operatlna liceme, upon a determination 
by the Commfaalon that 1uch amendment 
lnvolvl!II no 1!gnlflc:ant huarda comlderation. 
notwlthatanc!Jns th, pendency befon tha 
Commfulon of a requeat for a heariq from 
any penon. Such amendment may ba iuuad 
and made Immediately effective ID advance 
ol the holc!Jns and c;ompletion of any required 
hurlng. In determlnlna under thia 11Ct1on 
whether 1uch amendment lnvolvH no 

. 1!gnlflcant huarda con1lderation. the 
Commf11lon a.hall comult with tha State ID 
which the facility Involved ill located. In all 
other re1pecta 1uch amendment ,hall mHt 
tha requimnenll of thia Act. 

(BJ The Commlulon ,hall periodically (but 
not l1u fniquently than once every thirty · 
day1) publi1h notice of any amendmanta 
l11ued. or propond to be luued. u provided 
In subparagraph (A), Each auch notica ,hall 
Include all amendment, ll1ued. or propoaad 
to be ll1ued. •Ince the date of publication of 
tha l11t 1uch periodic notice. Such notice 
•hall. with N1pect to each amendment or 
propo1ed amendment (I) Identify the facillty 
Involved; and (U) provide a brief d111cription 
of 1uch amendmenL Nothlns In thia 
aubaectiOD 1hall be comtruad to dala1 the_ 
affective date of any amendment. · 

(CJ 11ie Comml11lon aha.IL durtns tha 
Dlnaty-day period followfDs the affective data 
of thl1 parqraph, promu.lgata n,gulatiom. 
ntabllthlq (I) 1tandard9i for determinlq 
whether any amendment to an operatlna 
licama lnvolvn no 11snfflcant huard, 
comideration; (U) criteria for provtc!Jna or, ID 
ameraency 1ltuatiom. d!1pen11D8 with prior 
notice and zwuonabla opportumty for public 
commmt OD any 1uch determination, which 
criteria 1h'lll take Into account tha exigency 
of Iha nNd for the 1mendmant Involved: and 
(WJ procedure, for comultatlon OD any 1uch 
determination with the State In which tha 
facility Involved II located. 

Section 12(b) of that law 1pecifiea 
that: 

(b) Th, authority of the Nuclear Resulator, 
Commi11lon. under tha provlliom of the 

amendment made by 1ub1ectiOD (a), to i11ua 
and to nwb Immediately effective any 
amendment to an operating liceme aha]] faka 
effect upon the promulgation by the 
~mmll,lon or the .-egulationa required ID 
IUch prowioDL 

Thm, as noted above. the legislation 
authorizes NRC to l.uue and make 
Immediately effective an amendment to 
u operating license upon a 
determination that the amendment 
Involve, no significant hazarda 
comlderatlon. even though NRC hu 
before it a requeat (or a hearina fn)m an 
lntereated person.· At the same time, 
however, the legi1latlve history makea It 
cleer that Congreea expects NRC to 
exerciae Its authority only In the case· of 
amendments not Involving significant 
1afety queetiom. The Conference Report 
1tatu: 

The conference qreemant mafntalm tha 
requirement of the current lectioa 189a. of tha 
Atomic Energy Act that a haaring on the 
liceme amendmont be hel4 upon the requut 
of any penoa whoH lntere1t may'be 
affected. The qreament 1lmply authorlu1 
the Comml11loa, fD thoN C&IH wh,ra th, 
amendment Involved po111 no 1ignlftcant 
huard, comlderatloa, to iuue the licama 
amendment and allow It to take effect befozw 
thia hearing II held or completed. The 
confenn Intend that th, Commi11lon will 
UH thil authority Qarefully, applying It only 
to thou license amendments which pon no 
1lgnlflcant huarda comlderation. /d., at 37, 

In thll regard. the Senate 1tre1aed: 
Ill •tront delin to prell!rVI for the publio a · 

mallDfqful rfaht to participate ID decl1lom 
NSardina th1 commercial UH of Duclaar 
power. Thua. th, provlllon do111 not dilp1DH 
with tha requirement for I hearing. and the 
NRC. If requnted [by an lntere1ted person], 
muat conduct a hearing after the llcema • 
amendment tab, effliCt. ·SH S. Rep. No. 91-
113. IFlth Cons,. 11t Seu., at 1' (11181), 

The public notice provillon wa1 
explained by the Conference Report •• 
followa: 

Th, confana1 note that Iha purpot1 of 
requfrina prior notice and an opportunity for 
public comment befON I liceme amendment 
may tab effect. •• provided la 1ub1ection 
(Z)(C)(UJ for all but emaraency 1ltuationa, ii 
to allow at !Hat I minimum level ol dtizn 
Input Into the thre1hold q11HtiOD of whather 
tb, propond Uceme amendmant lavolvu 
liplftcant health or nftty luuH, While thia 
aubNCtloa of the conf1nmca qrnmeat 
JINHl"YH for Iha Commfuloa 1ub1tantial 
flax1blllty to tailor the notice and commant 
procedUN1 to the eqency of the nHd for the 
llcame amendmmt. the conferee, expect Iha 
content. placement and tlm.lna of tht notice to 
ba zwaaonably calculated to allow realdenta 
of th, area 1WTOunc!Jna the facility an 
adequate opportunity to formulate and 
aubmlt n,a1oned comments. 

The n,quirament ID 1ubaectlon Z(C}(UJ that 
tha Commi11loa promulsat, criteria for 
provld!na or dllpemlns with prior notice and 
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pabllc comment on a propoud determination 
lbat a Uc:eme amendment lnvolvn no 
lipl.Bcant huardl con1ld11ratlon reftecta the 
coafenea' Intent that, wherever practicable. 
the Commf11lon 1hould publi1h prior notice 
of. and provide for prior public comment on. 
ncb a propoaed determlnatioa; 

la the context of 1ubnc:tion (Z)(C}{U). the 
coaferee1 undentaad the term 06emersency 
mtuaticma" to eac:ompau only thOH rare 
cuea In wbich Immediate action ii nec:e1ury 
to prevent the 1hutdown or deratlns of an 
operatlq commercial reactor • • • 111c 
Commfllloa'1 regulationa ahould lmure that 
the "Emergency 1ltuationa" exception under 
aectlon 1Z of the conference agreement will 
not apply If the Ucenaee h.H failed to apply 
for the lic:eme l!IIDendmmt In • timely 
fuhlon. la other worda. the licenlff ahould 
ut be oble to tab advutqe of the 
lmlll'IJIIDcy lllelf. To prevent abllHI of thia 
provillon. the coafen11111 expect the 
Commlulon to independently uaeu the 
UCIDIH'I reeeona for failure to file an 
application 1uffldently In advance of the 
threatened clo1ure or derating of the facility. 
Conf. Rep. No. 97-884, 97th Cons,. Zd Seu .. at 
31(11112). 

C. Notice for Public Comment and for 
Opportunity for a Hearing. 

'11ie Commiaaion has decided to adopt 
the notice procedures and criteria 
contemplated by the legialation with 
respect to determinations about no 
11gnificant hazard, conlrideration. In 
addition it haa decided to combine the 
noticea for public comment on no 
mgpificant hazarda conaiderationa with 
the notices for opportunity for a hearing, 
thereby, normally providing both prior 
notice of opportunity for a hearing and 
prior notice for public comment of 
requeata it receives to amend operating 
licemea of facilities described in 
I S0.21(b) or I 50.22 or of testing 
facilltin. 

With respect to opportunity for a 
hearing, the Commieaion would emend 
I z.105 to apecify that it could normally 
lasue in the Federal Register at least 
monthly a liat of ''notice of propoaed 
actiona" on requesta far amendmenta to 
operating licensea. '11iese monthly 
notices would provide an opportunity to 
request a hearing within thirty days. '11ie 
Comml11ion would alao retain the 
option of Issuing individual noticea, u It 
1eea flt. If the Commisalon doe• not 
receive any request for a hearing on an 
amendment within the notice period. it 
would take the proposed action when it 
baa completed its review and made the 
necessary findings. If it receives such a 
request, it would act under a new 
I 50.91, which describea the procedures 
and criteria the Commisalon would use 
to act on appllcations for amendmenta 
to operating licenses involving no 
1ignificant hazard, consideraliona. (The 
Interim final rule on "Standarda for 

Determining Whether Ucense 
Amendmenta Involve No Significant 
Hazards Considerations," published 
separately in the Federal R.-. 
redeslgnated the present I 50.91 u 
I 50,92.) 

To Implement the main theme of the 
legislation. under new I 50.91 the 
Commi11ion would combine a notice of 
opportwuty for a hearing with a notice 
for public comment OD any proposed 
determination on no significant hazards 
consideration. Additionally, new I 50,91 
would permit the Commission to make 
an amendment immediately effective in 
advance of the holding and completion . 
of any required hearing where it bu 
determined that no aigniflcant hazards 
consideration i1 involved. '11iua. I 50.91 
would build upon amended I z.105, 
providing details for the system of 
Federal Register notices. For instance, 
exceptions would be made for 
emezgency situations. where no prior 
notice• (for opportunity for a hearing 
and for public comment) mJght be 
Issued, a'ssuming no significant huarda 
comiderationa an, involved. In sum. thia 
aystem would add a ''notice for public 
comment" under I 50.91 to the present 
system of "notice of proposed action" 
under I 2.105 and "notice of issuance• 
under I Z.106. Under thia new. aystem. 
the Commiasion would require an 
applicant requesting an amendment to· 
ita operating Uceme (1) to provide lta 

. appraisal on the ilnue of significant 
hazards. using thtt 11tandarda in I so.az 
and the examples discuased in the 
separate Federal Register notice. and 
(2), if it involvu the emergency er . · 
exigency p1t>visiona, to addresa the 
features on whJch the Commission must 
make its rmdlngs. (Both points will be 
dJscua11ed later.) . 

When the Commission receives the 
amendment request. aa deacribed below, 
ii would first decide whether there II an 
emergency or an exigency. If there ii no 
emersency, it would then make a 
preliminary deciaion, called a ''proposed 
determination," about whether the 
amendment involve• no lignifie&Dt 
hazards conalderatioD-Dormally, thil 
would be done before completion of tha 
aafety analy1i1 ( alao called safety 
evaluation). In thia determination, It 
might accept the applicant'11 appraissl in 
whole or in part or it might reject the 
applicant's appraisal but. nonethalesa, 
reach the same conclusion. 

At this stage, if the Commission 
decides that no significant huarda 
consideration ia involved, it could issue 
an individual Federal Register notice or 
list this amendment in its monthly 
publication in the Federal Register. Thi8 
monthly publication would not only liat 

amendment requests received tor which 
the Commlsaian i1 publishfna notice 
under I 2.105, It would alao provide a 
reasonable opportunity for public · 
comment by listfns this and all 
amendment requests received since the 
last such monthly notice, and. like 1m 
individual notice, (a) providing a brief 
description of the amendment and of the 
facility involved. (b) noting the proposed 
no 11igDificant hazards comideration 
determination. (c) aolicfting public 
comment OD the_ determination. and (cl) 
provtdlns for a 30-day comment period. 

While It 1111 awaiting public comment. 
the Commission would proceed with the 
aafety analysis. In this context, the 
Cotl?masion wishes to note that. thoup 
the subntanca of the publlc comments 
could be litigated in a hearing, when one 
II held, neither it nor ita Boards will 
entertam hearins requests on ita actlona 
with renpect to these commenta. It · 
believes that this Is in keeping with the 
legislation whJch states that J)Ubllc 
comment cannot delay the effective date 
of an amendment. 

After the public comment period, the 
Commiaalon would review the 
comments, consider the safety analyala. 
and reach its final deciaion an the 

. amendment request. If it decides that no 
significant hazard• consideration la 
involved. it would publish an individual 
"notice of issuance" under I Z.108 or · 
publish the notice of laawmce in Ila 
aystem of monthly Federal Regilter 
notiC81, and thua close the public record. 
, Note that the Commission would not 
make and publish a final determlnation 
on no significant hazards consideration 
because such a determination Is needed 
only if a hearing request is received and 
the Commission deddes to make the 
amendment immediately effective and 
to provide a hearing after fsauance 
rather than before. 

I! it receives a hearing request durins 
the comment period and the 
Commission haa decided that no 
afgnificant huarda consideration la 
involve<!, it would prepare a "final · . 
determination" on that issue, make the 
requisite safety and public health 
findings, and proceed to issue the 
amendmenL '11ie hearing requeat would 
be treated the same way as in previoua 
CommisalOD practice, that la, by 
providing any requisite hearing after the 
amendment has been iuued. Aa 
explained before, the legislation permits 
the Commission to make an amendment 
immediately effective, notwithstanding 
the pendency before It of a request for a 
hearing from any person (even one that 
meets the provisions for intervention in 
I Z.714), in advance of the holding and 
completion of any required hearing. 
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where It ha1 determined that no 
illgnfflcant hazards· consideration II 
involved. The Commiaaion·wiahn to 
abate In thi1 regard that any question 
about lb 1tafr1 determinations on the 
luue of significant versua no ligniflcant 
hazarda conaideratlon that may be · 
raised in any hearing OD the ~endmat 
will not 1tay the effective date of th~ 
amendment. 

TheCommisafon believes that the 
procedure just described would be It• 
unal way of handling license . · 
amendments. because most of these do 
not Involve emergency or exigent 
lituatloni and do not entail a 
determination that significant hazarda 
consideration la involved. These three 
lituatlons and other UDU8Ual one, could 
arise thoup. . . 

Returning to the initial receipt of an. 
application. If ~e Commisilion receivet 
an amendment request and then . 
detenniiles that a significant huarda 
consideration la involved. it would 
handle tt-i1 request in the same way ft 
does now, by isllUing an individual 
notice of proposed action and provlcfins 
an opportunity for a hearing under 
I 2.105. The only change in it• preaent 
procedure would be that it could notify 
the public of the final dispoaition of the 
amendment.by noting ill fuuance qr ' 
denial in the monthly Federal Register 
notice Instead of In an Individual notice. 

Another po&11ibfilty might be that the 
Commission receivea an amendment 
request and finda an emergency . .· 
lituatlcm. where failure to act In a timely 

· way would result in derating or 
· lhutdown of a nuclear power plant In 

this case, also discussed later in , 
cmmection with State consultation. ft 
may proceed to issue the license · · 
amendment, If It determines; among 
other things, that no significant hazarda 
con1ideratlon is involved. In thi• . · · 
circumstance. the Commi11Sion might not 
nec:esurily· be able to provide for prior 
notice for opportunity for a hearing or 
for prior notice for public comment and 
might therefore use fta present 
procedure, publishing an individual. 
notice of lamance under I %.106 (which 
provides an opportunity for a hearina 

· after the amendment la fasued.) 
Additionally, the Commi11Slon'a monthly 
Federal Register notice system would 
note the Commission's action on the 
amendment request and, thereby, 
provide an opportunity for public 
comment. In .connection with emergency 
requests, the Commission expects lta 
licensees to apply for license 
amendments In a timely fashion. It will 
declirie to dispense with notice and 
comment on·the no significant hazarda 
consideration determination. if It 

determines that the applicant bu failed 
to make a timely application for the 

, , amendment In order to create the 
· emergency arid to take advantage of the 

emergency provision. Whenever a 
threatened closure or derallng ll 
Involved, the Commission expects the 
applicant to explain to it why tlµa 
emergency ~ltuatlon baa occurred and 
why the applicant could not avo.ld it the 
Commission will assese the applicanr, 
reasons for failure to me an application 
aufficlently In advance of that ~ent. 

Still another po1111ibillty might be that 
the Commission receives an amendment 
request and finda an exigency, that Is. a 
situation other than ~ e,mergency · 
where awil't action is necessary;·Tbe 
legislation. quoted above, states Uiat the · 
Commission should establish criteria 
which "take Into account the exigency 
of the need for the amendment." The 

· Conference Report, quoted above. points 
out that "the conference agreemeri,t 

· . preee~ee for the Comml1111ion 
1ubstantial flexibility to tailor ~ notice 
and comment proced~•. 1D the 
exigency of the need for the liceme 
amendment" and that '"the conferen 
expect the content. placement and 
timing of the notice to be're~onably 
calculated to allow residents of the area 
surrounding the facility an 11dequate 
opportunity to fo~ulate and submit 
reaaoned cominenta.':' · 

The Commiaaion bellevea that · 
extraordinary aituatlODII may ariae, 
short of an emergency, where a licensee 
and the Commlasion must act quickly 
and where ·t1me doea not.permit .the 
Commission to publish a Federal 
Register notice soliciting public 
comment or to provide 30 days 
ordinarily allowed for public comment. 
For Instance, such a circumatance may 
arlae where a licensee. while shutdown 
for a abort lime. wishea to add IOine 
component clearly more reliable than 
one pre1ently lmtalled or wiahe• to me 
a different m,thod of te1ting some 
sy1tem and that method la clearly better 
than one provided for iii lta Technical 
Specifications. In either case. the · 
licensee may have to· request an -
amendment,· and. If the Commfiaion 
determine" among other things. that no 
1ignificant hazarda consideration ii 
Involved. it may wish to grant the 
requesfbefore the licensee startl the 
plant up and the opportunity to Improve 
the plant 11 lo1t.. · 

In circumstances such. as the two just 
described. the Commission may ue 
media other than the Federal Reglsta, 
for example, a local newapaper 
published near the licensee'• facility, 
widely read by the residenll In the area 
IUffOUl'ldins the facility, to Inform the 

public ot the llcemee'1 amendment 
requat. In theae Instances, the .. 
Commission will provide the public a 
reasonable opportunity to co~ oa 
the .proposed no. lignificant huuda 

. determination. To emme that the 
commenll are received on time. the 
Coinmiulon may alao aet up In sach a 
1ituation a toll-free hotline. allowing the 
public to telephone their commenll to 
NRC on the amendment request. It 
1hould be'noted that this method of 
prior notice for public co~ent will be 
in addition to thnoullne notice of tha 
amendment in.the monthly Federal 
Register compilation or to any 
individual notice of hearing that may be 
published; It will not affect the time 
available to exertjee one's ops,ortwdty 
to request a hearing, though it may ·. 
provide that oppommity only after'the 
amendm'ent has been lamed. when the 
Commission has determined that no. 
significant hazards consideration la 
involved. · · · 

The Commission will use these 
procedmes sparingly and wanll to make 
aure that lb licensees will not take 
advantage of these procedurea. · . 
Therefore, It will use criteria. 101Dswhat 
similar to the ones it will ue with · 
respect to emergency situatlom. to 
decide whether it will shorten the 
comment period and'change the type of 
notice normally providP.d. Comequently, 
in connection with requests Indicating· 
an exigency, the Commission expecll ita 
licensees to apply for license 
· amendm~ts In a timely fashion. It w01 
not change lta normal notice and public 
comment practices where It determines 
that the licensee has failed to uae ill 
best efforta to make II timely application· 
for the amendment In order to create the 
exigency and to take advantage of the 
exigency proviaion. Whenever a 

. licensee wanll to use this provision. ft 
will have to explain to the Commiuion 
the reason for,the exigency and why the 
llcenaee cannot avoid it; the · 
Commisafon will UIHS the llcenaee'1 
reasons for failure to file an application 
· IUfficlently in advance of its proposed 
action or for ill inability to tab the 
action at aome later time. 

Another different c:ircumatance may 
al10 present itself to the Commiuioa. 
For Instance, it could receive an 
amendment request with respect to· 
which it finda that it ii In the public 
Interest to offer an opportunity fm a 
prior hearing. In this case. it would ue 
its present Individual notice procedme 
and notify the public about the final · 
cmposition of the amendment In • nallce 
of issuance or denial in its monthly 
Federal Registu notice, inatead of ID an 

. individual notice. 
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. It should aJ,o be noted that th
procedurn only apply to Dceme 
appUcaUcm,, The Commi1afan may, 

· 1IDder exfatfq 112.202{1) and 2.20C. 
make• determfnaUoa that the publfc 
health. aafety, or interut require9 it ta 
order an amendment without priar 
nottce for public comment or · 
opporhmlty far a hearing. In this cue. 
the Coimmufon would follow ftl 
pre1ent procedure ud publfah an 
Individual naUce of flsuaJlce ID ti. 
r...i Register ud provide for ... 
opportunity for a hearing on the order. 

'l'hll new. system would cbanse cmly 
the Commfa1fon'1 lioUdng pracUc:a; II 

· · would not alter the Commft11fon'1 
heufns practlceL The CommfafoD bu 
attempted to provide noticfng 
proc:edurH that are adminittrativaly 

. •llllple, involve ~ leli11t coat, do IIGt 
· entail undue delay, and allow a 
rea110D11J,le opporhmfty for publio · 
comment; neverthelesa, they are quite 
burdmaome and involve significant 
. raource impactl and timing delap far 
the Commf•llfon and tor llcemen 
:requatfng amendmentL I.icemen . 
. would be fJble to reduce these de1aya. 
under the propoaed procedmn, bf 
provfdJns to the Commilllion_ their. . 
appraillala on the ia11ue of aignificaDt 
hazardt. There might alao be other wap 
to make the noticing procedures limpler 

· and to unre that the' oppcntwdty for 
public comment f1 not c:mtailed. The 
Commfallfon fl therefore partfc:ularly 

. Interested In commentl addre11ing the 
' workability of ill propoeed notfcma 
' proceduru. ' 

· Plnally, with respect to amendmmt 
requeall received before the interim 
final rule takes effect, the Commiulon 
propose11 to keep its present procedure, 
and not provide notice for public 
;eomment on amendmentl requested on 
-which the Commiaalon hu not acted 

. before the effective date of the interim 
'Snnlmle. 

D. Slat. Conlultatloa . 
.. >.. noted above. Publlc Law 97'-US 
requires the Commfa1lon to comult with 
the State in which the lac:illty involved 
fl located and to promuJaate regulatlom 
1'hfch prncribe procecfurn for lucb 
ccmnltation on a determfnaUon that an 
amendment to an operating liceme 
tnvolvu no signiflcant bazuda · -
consideration. The Conference Report. 
cited earlier, stated that the confereu 

. expect that the procedure• for State 
coaaultation would indude the followina 
elementl: . 
· : (1) 1he State woald be DOtlfled ol a 
JlcauN'1 NqHlt for u'ammdmeiit: 

(2) The Stata would be advised of tba 
NRC'a nalaatSaa of the amendmat nqant 

(3) '111a NRC'1 propoaed determlnaUon on 
whether the Ucen11 amendment lnvolvea no 
•lpfficant hazardl conalderatfon would be 
dJICIIIHd with the St11te and the NRC'1 
reaaona for making that d!ttermlnatioa would 
be explained to the State; 

(4) The NRC would l11ten to and comlder 
AD)' commenll provided by the State official 
dellpated to con1ult with the NRQ and 

(5) The NRC would make a good faith 
attempt to consult with the State prior to 
WIWIIIJ the HceaM amendment. 

At the same time, however, the 
p~edures for State consultation would 
not: 

(1) Clve the State a right to veto the 
propo1ed NRC determination; 
. (2) Give Iha State a right toa hear!J18 on the 

NRC determination before the amendment 
bec:omn effective; . . . 

(3) Give the State the right to lmi1t upon a 
po1tponement or the NRC .,determination or 
i11uance of the amendment; or 

(4) Alter present provi11lona of law that 
reaerve to the NRC exclu1lve re11pon1tbWty 
for 11tting and enforcina mdiological health 
and A!ety requiremenll for nucle• power 
planta. · · 

In requiring the NRC t.o exerdae good faith 
1n·co111ulting with a State In determining 
whether a Ucenae amendment Involve• no 
1ignfflcant hazardl con1ideration. the 
canfel'ffll recogniJe that a very limited 
number of truly exceptional caae1 may utn 
whm the NRC. despite ill good faith efforta. 
cannot ~tact I responsible State official for 
p111po1e1 of prior comultation. lnab!Uty to 
connlt with a retponatble State official 
following good faith attempll lhould not 
prevent the NRC from making effectmt • 
Uc:eme amendment involving no 1ignific:ant 
h1urd1 conatderatioa, If the NRC deem& It 
neceuuy to avoid ihe ,hut-down or deratins 
of I power planL ID.. at 39. . 

The Commi11ion believes that the law 
and its legislative hf1tory are quite 
specific. Accordingly, It propo1e11 to 
ad!)pt the elementa described In the 
Conference R~port quoted above In 
.those cases where It makes a proposed 
determination on no signfflcant hazarda 
conalderation. Normally, the State 
consultation procedurn would work a, 
followL To make the State conaultation 
procu, 1impler and 1peedler, the. 
Conum11icm would require an applicant 
requuting u amendment to aend a 
copy of ita appl.'8fsal on the question of 
no ligniftcant hazard• to the State In 
which the facility Involved ii l~ted. 
(The NRC I• compillns a U,t of State 
offlciall who have been de!lignated to 
con•ult with it 011 amendment requesta 
involving no significant hazarch 
considerations; It Intend• to make this 
list available to all Ill licensees with 
facilities covered by I 50.Zl{b) or I 50,%2 
or with testing facilitie11.) 

The Commission would send ltl 
.Federal Register noUce, or 'other notice 
in caae of exigent circumttance1, 
containing ita propoaed determination to 

the State eJfflcial designated to con~t 
with It together with e requnt to that 
person to contact the eomm1s,1on if 
there ~ any disagreement or concem 
about Ha proponed determination. If ft 
does not hear from the State ID a Umely 
manner, it will consider that the State 
ha, no interest in lta determination-In 
thfl regard. the Commission fntendl to 
make available to the designated State 
offlclal1 a ll1t of ill Project Managera 
and other penonnel whom It baa 
designated to comult with these' . ' . : 
offidala-but, nevertheless. before ft 
l11ue1 the amendment, It will telephone 
the appropriate State official for the 
.purpose of coilaultation. 

In an emergency situation. the . · 
Commiaalon would do It.a be1t to conault 
with,the State, before It makea ii final 
determination about no significant 
hazardl connideration. by 1lmply 
telephoning the appropriate State 
official before It issues an amendmenL 

Finally, the Commission wiihea to 
note two points in connection with the 
Jegialative history. First. though the ·· 
Commission intends to give careful 
consideration to the comments provided 
to It by the affected State on the · 
question of no 1ignificant hazard.a 
conaideration. the State comments are 
advisory to the Commission; the 
Commisaion remains responsible for 
making the final adminiatrative decision 
on the que,Uoa. Second. State .
comultation does not alter present · 
provisiom of law that reserve to the 
Commission exclmive reepomibility for 
setting and enforcing radiological health 
and aafety requirements for nuclear ''( 
power plantL 

Paperwo,:k Recluctioa Act Statement. 
Thia rule contains a new reporting ,· 

requirement which the Office of · 
Management and Budget approved 
under 0MB No. 31S0-0011 for the 
Commis11lon'1 uae through April 30, 1985, 

Replatory Flexlblllty Certiflca~ 
In accordance with the Regulatory· 

Flexibility Act of 1980. 5 U.S.C. 805{b), 
the Commi11ion certffie• that thf1 rule 
does not have a 11gnifiC:111t economic · 
Impact on a 1ubstanttal number of small 
entitiea. Thi• rule affectl only the 
llcemlns and operation ofnuclear . 
power planta and testing facilitiea. l'he 
companiea that own these plantl do not 
fall within the ICOpe of the definition Qf 
1111mall entitlea" aet forth in the 
Regulatory Flexibility Ai::t or the Small 
Businei1 Size Standards aet out in 
regulation, iHued by the Small Bualnea1 
Adm!nfstration at 13 CFR Part 121. Since 
these companiet are dominant In their 
service area1, this rule doet not fall 
within the purview of the Act. 
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comments, the staff has amended the 
. proposed rule. as discussed in the 

following section. 

Comments oa the Proposed Rule 

The Commission received twenty· 
seven letters commenting on the 
proposed nile. Copies of those letters 
and an analysis of the comments are 
availablfl for public inspection and 
copying for a fee at the NRC Public 
Document Room at 1717 H Street. NW. 
Wl!IShillflton. DC. 

Implementation Schedule 

A large number or the comments 
received stated that the implementation 
schedule for this rule is too ambitious. 
The long lead time necessary to acquire, 
train and license operators may make It 
very difficult to meet a near-term 
requirement to increase the number of 
operators required during operation. 
Additionally. several comments 
suggested that one means of easing the 
manpower problem would be to allow 
the second senior operator to replace 
the shift technical advisor. In a related 
effort. the Commission has under. 
consideration a draft policy statement 
which would allow the functions of a 
senior operator and a shift technir:al 
advisor to be merged. In order to allow 
time to acquire, train. and license the 
required number of operators. the 
impl~inentation date for the rule has, 
been delayed one year. to January 1, 
1984. All licensees of nuclear power 
wiits will be expected to meet these 
staffing requirements by Janua,y 1, 19&4. 

Licensees that believe they cannot 
meet this deadline must submit a 
request for an extension by October 1. 
1983. to the Director of the Office of 
Nuclear Reactor Regulation. In that 
request they should address the 
following criteria: 

1. Whether the licensee is firmly 
committed to hire and train the 
necessary number of operators. This 
criterion will bP used to assure that a 

real and continuing effort will be made 
to meet the intent of the rule. 

2. Whether the licensee has set a 
reasonable target date by which it 
would meet the requirements. This 
criterion will assure that the upgraded 
staffing requirements will be met as 
quickly as possible. rather than delayed 
simply because the option was there. 

3. Whether the licensee has an active 
recruitment program to hire the 
necessary numbers of operators. This 
criterion will be used to indicate 
whether or not the licensees have 
realistically considered the effects of 
attrition. 

4. Whether the licensee has an 
adequate training program to assure that 
It has well-trained operators readily 
available. This criterion will be used to 

assess the estimates of the percentage of 
candidates that can be reasonably 
expected to become licensed and to 
ensure that the operators who control 
the unit while in a reduced staffing 
capacity are adequately trained. 

5. Whether implementation of the rule 
would adversely affect the licensee's 
training program, overtime practices. 
number of shifts, or length of shift. This 
criterion will be used to assess the 
poesible negative effect on safety of 
requiring.increased staffing levels if this 
increase is made at the expense of 
excessive overtime, the training 
program. or the number of shifts 
available'. 

This request will be reviewed in 
accordance with the provisions of 10 
CFR 50.54 by the Director of the Office 
of the Nuclear Reacto, Regulation using 
the criteria listed above and any other 
information which is considered to be 
pertinent to the requeet. If the licensee 
demonstrates good cause for the 
request. the implementation date will be 
extended for that unit. 

Exemptions From the Substantive 
Pro,•isions of the Rule 

Licensees that wish to be exempted 
from the substantive requirements of the 
rule must submit a request in 
accordance with the provisions of 10 
CFR 50.12 and adequately justify . 
reduced staffing levels based on plant 
size. lack of complexity. or other unique 
factors. If the licensee deinonatrates 
good cause for the request. it will be 
granted. · 

Justification for the Provisions of the 
Rule 

Several commentors stated that the 
NRC had not provided adequate 
justification of the need for codifying the 
proposed staffing requirements and that 
the comment period should be extended 
until the staff develops a technical basis 
which demonstrates an increase in 
safety as a result of implementation of 
the rule. While an empirical data ba!!e 
which specifies the exact number and 
qualifications of licensed operators 
needed on shift at nuclear power plants 
does not exist, the basis described 
below is considered sufficient to 
w@rrant these increased staffing 

· requirements pend~g confirmation by 
'research programs which are planned or 
are currently underway. 

The Commission notes, in this regard. 
that although these staffing levels have 
been Commission policy for several 
years. they have not previously been 
codified through rulemaking because of 
a belief that the industry recognized the 
importance of adequate, competent 
staffing and would voluntarily 
implement these staffing levels. 
However, that assumption has been 
proven false in several cases. The 

Commission has therefore decided that 
to protect the health and safety of the .. : ·• 
public. it is necessary to adopt this rule · 
to guarantee that all plants have an . 
adequate number of licensed operators 
and senior operators available on shifL 
The changes made to the existing . 
requirements and the bases for them 
are: 

(a) A shift supervisor with a senior . 
operator's license shall be on site at all 
times that any unit is loaded with fueL 
The presence of this individual will 
assure that a technically competent 
supervisor will-be present on each shift 
to direct the overall operation of the 
plant. A situation can arise at any time 
that requires the presence of someone 
with knowledge of the facility'• 
technical specifications and the 
conditions and limitations in the facility 
license. Under current NRC 
requirements. senior operators are 
examined in more depth and more areas 
concerning a unit's conditions. 
limitations. and specifications than a· 
reactor operator or unlicensed manager. 
In addition. 4 senior operator normally 
has more operational experience, further 
enhancing the senior operator'• ability 
to respond to any situation that may 
occur. The absence of this knowledge on 
sit,. where it is readily available, could 
possibly create a hazardous condition. 
This person is required to be on site at 
all times that any unit is loaded with 
fuel. rather than just when a unit is 
being operated because the conditions 
and limitations in the facility's license 
and in the facility's technical 
l!lpecifications continue to apply. · 

(b) A senior operator shall be present 
at all times.in the control room from 
which a unit is being operated. A"senior 
operator's technical expertise is 
required in the control room in addition· 
to a reactor operator's technical · 
expertise because of the differences in. 
their training programs and experience. 
A senior operator typically has greater 
operating experience than a r·eactor 
operator. Also. a senior operator is 
trained and examined in seven areas 
that are not required for a reactor 
operator. These areas are conditions 
and limitations in a facility license. 
design and operating limitations in the 
technical specifications. certain 
radiation hazards. coolant chemistry, 
procedures and limitations involved in 
core alterations·and rod programming, 
fuel handling facilities and procedures. 
and procedures and equipment . 
available for handling and disposal of 
radioacti\'e materials. More detailed . 
knowledge in some of these areas would 
be helpful to the operators in the control 
room in the event of an emergency. In· 
addition, a senior operator's knowledge 
and analytic abilities in heat transfer 
and fluid flow are tested in more depth 
than a reacto!' operator's knowledge and 
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by the Director, Office or Nuclear 
Reactor Regulation, a1 provided in 
paragraph ll.B.3. of Appendix H. 'i'he 
primary purponea of the requirement
timely reporting of test reaultl and 
notification of any problemt-ere 
accomplished aa well by the provisions 
of the final rule. 

Coplea of the 11b1tract of comment, 
and the 1tafra responae, which givea 1 
point-by-point di1CU111ion of each l11ue 
rataed by the commenters, and copie1 of 
the value-impact analysi1 supporting the 
rale are available for public inspection 
and copying for I fee at the 
Commission'• Public Document Room at 
1717 H Street NW., Washington, DC. 
Single copies may be obtained by 
written request to the Office of Nuclear 
Regulatory Reaearch, U.S. Nuclear 
Rqulatory CommlHion, Washington, 
D.C. 20555, Attention: P. N. Randall. 

lap)ato'? Analy1l1 

The Commi111lon haa prepared a 
rqulatory an1lyai11 for thl1 regulation. 
111• an1lyel1 examinea the coat, and 
benefit, or the rule Bl con1idered by the 
Commt111ion. A copy of the regulatory 
an1ly1i1 i1 available for in1pection and 
copying for a fee at the NRC Public 
Document Room, 1717 H Street, NW .. 
Wa1bington, DC. Single coplea of the 
analyat1 may be obtained from P. N. 
Randall. Office of Nuclear Regulatory 
Ruearch. U.S. Nuclear Regulatory 
Comml11ion, Washington, D.C. 20555, 
telephone (301) 443-5903, 

Paperwork Reduction Act Statement 

111e reporting and recordkeeping 
requirement, contained In thla 
rqulatlon hav• been approved by the 
Office of Management and Budget, 0MB 
approval No. 3150-0011, 

Raplalory F1exibWty Statement 

In accordance with Section 905(b) of 
the Reaulatory F1exibility Act of 1980. 5 
U.S.C. 805(b), the Commi11ion hereby 
Cll'tlftea that thl1 rule will not have a 
1tsnJfic1nt economic impact on a 
aub1t1ntial number of 1m1ll entitlea, 
Tbt, rule affectl primarily the utiliUe, 
that own lisht water nuclear power 
l'Hcton, and the vendon of tho11 
ructora, none of which meet tha 
dafinltion of "1mall 1ntJU11" ... t forth In 
Section 601(3) of the Regulatory 
PlmbiUty Act or the Small Bu1ine11 
Size Standard, Ht out In regulation, 
INued by the Small Bu1ine11 
Admlnl1tr1tion la 13 CFR Part 121. 

U.t of SubJecta ln 10 CFR Part SO 

Arltltru1t, Cla11lfi1d Information, Fire 
prevention, Intergovernmental ralatlon,. 
Nuclear power plent1 and reacfort, 
Penalty, Radiation-protection, Reactor 

1itlng criteria, Reporting and 
recordkeeping requirements. 

PART SO-DOMESTIC LICENSING OF 
PRODUCTION AND UTILIZATION 
FACILITIES 

Pursuant to the Atomic Energy Act of 
1954, 81 amended, the Energy 
Reorganization Act of 1974, 11 amended, 
and section 553 of title 5 of the United 
States Code, the following amendment, 
to 10 CFR Part 50 are published as a 
do.-:ument subject to codification. 

48 FR 31611 

Published 7/11/83 

Effwc:tlve 1/1/84 

10 CFA Part 50 

UcMMd Operatar Staff'"9 at Nuclear 
PowerUnita 

AGINCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

IUMMAflY: The Nuclear Regulatory 
Commi111ion Is amending it, regulation, 
to require licenseea of nuclear power 
unite to provide a minimum number of . 
llcemed opemtora and 1enior operatora 
on lhift at all timea to respond to normal 
and emergency conditions. Theu 
requirements will further aHure the 
protection of the health and safety of the 
public by allowing the senior operator In 
charge the flexibiJity ta move about the 
facility as needed while a11J1uring that a 
senior operator is continuously present 
In the control room during unit 
operation. 
IFFICTIVI DATI!: January 1. 1984. '°" l'UAT.,!11 IN,OIIMATION CONTACT: 
James Norberg. Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Comminton. Washington. 
DC 20555, Telephone: 301-443-5863. or 
Clare Goodman. Office of Nuclear 
Reactor Regulation. U.S. Nuclear 
Regulatory Comminion. Wa11hington. 
DC 20555, Telephone: 301-492-1894. 
IUPPUMINTAIIY INl'OflMATION: 

Background 
In the aftermath of the Thl'l!e Mlle 

Island (TMI) accident. a number cf 
1tudles and lnveslisations conducted by 
the NRC. the industry. and others 
recommended changes in the numbers. 
qualification,, and organization of 
nuclear power plant personnel. 1 The 

•ni. Nl:OlllfflmdMlion, ol thpJnvHllll~tin11. 
lfUUJ)Ul'W collected in NUREG--Oltl!O. "NRC Action 

"NRC Action Plan Developed as a . 
Result of the TMl-2 Accident" (NUREG-
0660), Item I.A.1.3, adopted these 
recommendations and "Clarification of 
TMJ Action Plan Requirements" 
(NUREG-0737) was issued to provide 
Interim shift staffing criteria to all 
Jlcensees of operating units. all , 
applicants for operating licenses. and all 
holders of construction permits. 
NUREG-0737 criteria include the 
provisions that:(&) A shift supervisor 
with a senior operator's license shall be 
on site at all times that a nuclear power 
unit is loaded with fuel: (b) a licensed 
1enior operator shall be in the control 
room from which a unit is being 
operated: (c) an individ~al who holaa a · 
senior operator license shall supervise 
core alterations: and {d) one or more 
control room operators shall be assigned 
on shift for each fueled unit depending 
on the number of units beins operated 
from the control room. · 

These criteria have been used For 
licenses issued after the accident at 
Three Mile Island. and all licensees or 
operating nuclear power units ani aware 
of the NRC'a staffing criteria provided· 
by NUREG--0737. To ensure that all 
operating nuclear power units are 
adequateiy staffed with licensed 
persoMel, the amendment will apply · 
these NUREG-0'137 criteria to all · 
operating nuclear power units. Tlia 
staffing criteria of NUREG-On1 ind the 
current technical spectflcation1 !or 
nuclear power units call for more 
licensed operators than are required by 
current NRC regulations. Under current 
NRC re!IJlations It Is only necessary to 
have a licensed senior operator present 
at the facllity or readily available on call 
during operation, and an operator or · 
senior operator must be present at the 
controls at all time, during operation. 
Proposed Rule 

On August 30. 1982, the NRC 
publi1hed • propoaed rule in the Federal 
Reglater {47 FR 38135) that would .. 
require all licensees of nuclear power 
unit1 to provide a minimum number of 
licensed operators and aenior operatora 
on shift and II person with a aenior 
operator license in the control room at 
all times that the unit i1 being operated. 
Interested persons. applicants. and 
licensees were invited to 1ubmit written 
comments to the Secretary er the 
Commission. After conaideralion of the 
Pl11n O.,"lllaped II a R"'ult ol ti!. TMl-2 Accident.• 
NURECr-Oelll. in Appendlll & dlacu~aes the 
an1i111b11ity or the l'll!portl preparwd by tllw nrtou, 
oraanwuiona. NUl\£C docwunia are 1vai1Mbla for 
p11blic tn1pect1on 11nd copyinc ror I ree in the 
Commi111on·1 Pllbltc Docllmenl Room at 1~11 H 
Street, SW, W11hi1131on. DC. CoJ)NII of NUREC 
document• m11y be obtained from: 111., CPO ~1 .. , 
Pro11rM111. Dlvillun of Tac.hniul ln!om1,11ion and 
Document Control. U.S. Nuclear Re3ull1tory 
Comml11ion. Wul!tngtc,n. DC 20555 and the 
N11tlon11l T111:hnle11l lnfonnation Setvlca. Sprin1field. 
VAU1111, 
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and the operator or senior operator at 
the controls} shall be in the control room 
durin8 operation and that an operator or 
senior operator shall be present at the 
controls at any time a unit is loaded 
with fuel. (See § 50.54(m}(2)(iii).J 

(8) The requirement for core 
alterations to be supervised by a senior 
operator has been revised to allow core 
alterations to be supervised by a senior 
operator or a senior operator whose 
license is limited to fuel handling. (SH 
I 50.M(m)(Z)(iv}.) 

Paperwork Reduction Act Statemeat 
The lnfonnatfon collection 

requirements contained in this final rule 
impact nine or fewer entities and. 
therefore. are not subject to Office or 
Management and Budget clearance aa 
required by 44 U.S.C. 350'1, et seq. 

Regulatory Flexibility Certiflcation 
In accordance with the Regulatory 

Flexibility Act of 1980, 5 U.S.C. 605{b}. 
the Commission hereby certifies that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. Thia rule 
affects the st11ffing requirements of 
facilities licensed under the pruvisions 
of 10 CFR t 50,Zl(b) and 10 CFR § S0.22. 
The companies that own these far.ilities 
do not fall within the scope of "small 
nnlitiea" as set forth in the Regulatory 
Flexbillty Act or the small business size 
standards set out In regulations ieaued 
by the Small Business Administration In 
13 CFR Part 1.zt. 

Regulatory Ana/ysi• 
The Commlsaion has prepared a 

resulatory analysis of this regulation. 
The analysis examines the costs and 
benefits of the altematfvea considered 
by the Commission. Intereated peraona 
may examine a copy of the regulatory 
analysis at the NRC Public Document 
Room. 1717 H Street, NW. Washington. 
DC. Single copies or the analysis may be 
obtaiaed from Clare Goodman, U.S. 
Nuclear Regulatory Commission. 
W11hlngton. DC'20555. 492-4891, 

Ult of Subjects In JD CFR Put SD 

Anlltru1t. Classified Information. Fire 
prevention. Intergovernmental relation,, 
Nuclear power plants and reactol'I, 
Penalty, Radiation protection. Reactor 
ailing criteria, Reportlns and 
recordkeeplns requirement,. 

PART ~MESTIC LICENS4NG Of' 
PRODUCTION AND UTILIZATION 
FACIUTIES 

Under the authority of the Atomic 
EnersY Act of 1954, H amended. the 
EneraY Reorganization Act of 1974. H 

amended. and 5 U.S.C. 552 and 553, the 
following amendments to 10 CFR Part SO 
are published aa a document subject to 
codification. 

48 FR 33850 

Published 7 /28/83 

Effectlv. 1/1/84 
Llc•nu• Event Report System 

SN Part 20 Stat111;1111t1 of Con1ld1ratlon 

~ FR 39039 
Published 8/29/83 
Effective 1/1/84 

10 CFR Part 50 

Immediate Netlflcatlon Requirement• 
of Significant Ev1nta At Operating 
Nuclear Power A11ctora 

AGINCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

IUMMAIIY: The Nuclear Regulatory 
CommiHlon le amending its regulation, 
which require timely and accurate 
Information from licensee, following 
significant events at commercial nuclear 
power plant,. Experience with existing 
requirement, and public comment, on a 
propo11d revision of the rule indicate 
that the exi1tln9 regulation should be 
amended to clarify reporting criteria and 
to require early report, only on those 
matten of value to the exercise of the 
Commlsaion'1 responsibilities. The 
amended resulatlon will clarify the l11t 
of reportable events and provide the 
Commiulon with more useful report, 
regarding the 1afety ol operating nuclear 
power plants. 
ll'PICTIVI DATI: January 1, 198", 
,011 flUIITHIJI IN,ORMATICN CONTACT: 
Eric W. Weill, Office of Inspection and 
Enforcement, U.S. Nuclear Resulatory 

Commission, Washington. D.C. 20555: 
Telephone (301) 492-4973. 
SUPPLIMINTARY INFORMATION: 

L Background 
On February 29, 1980. the Commission 

amended its regulations without prior 
notice and comment to require timely 
and accurate licensee reporting of 
Information following significant events 
at operating nuclear power reactors (45 
FR 13434). The purpose of the rule was 
to provide the Commission with 
immediate reporting of twelve types of 
significant events where immediate 
Commlaalon action to protect the public 
health and safety may be required or 
where the Commi11ion needs accurate 
and timely infonnation to respond to 
heightened public concern. Although the 
rule was made immediately effective. 
comment, were 1olicited. Many 
commentera believed the rule was in 
some respects either vague and 
ambiguous or overly broad. 

After obtaining experience with 
notifications required by the rule. the 
Commiaaion published in the Federal 
Register a notice of proposed 
rulemaking on December 2i. 1981 ( 46 FR 
61894) and invited public comment. The 
proposal was made to meet two 
objectives: change 10.CFR 50.54 to 
implement Section 201 of lhe NRC'1 1980 
Fiscal Year Authorization Act and 
change 10 CFR 50,72 to more clearly 
1pecify the 1ignificant events requiring 
licensees to Immediately notily NRC. 

The problem, and issues which this 
rulemaking addresses and the solutions · 
tliat it provides can be summarized u, 
five broad areas: 
1. Authorizatlon Act for FYBO 

Section 201 ol the Nuclear Regulatory 
Commission Authorization Act for 
Fiscal Year 1980 (Pub. L. •.295) 
provides: 

(•l Section 103 of the Atomic Enersy Act of 
11164 I• amended by adding at the end thereof 
the followins new 1ub1ection1: f. Each licenae 
l11u1d for I utilization facility under this 
aection or uctlon 104b. 1hall require II a 
condition thereof that in c111 of any accident 
which could re1ult in 1n unplanned rele11e of 
quantltiea of fi111ion product, in exce11 of 
allowable limitl for normal operation 
eatabli1h1d by the Comml11ion. the licen1ee 
1hall lmmedi1t1ly 10 notify the Comml11ion. 
Violation ol tht condition pre1cribed by this 
1ubuction may, In the Comml11lon'1 
di1cretion. con1tltute ground, for licenae 
revocation. In accordance with 111ctlon 187 of 
thl1 Act, the Commlnion ,hall promptly 
amend Heh llcenae for I utilization f1clllty 
l11u1d under thl1 aectlon or aectlon 104b. 
which 11 In effect on the date of enactment of 
thl1 1ub1ectlon to Include the provl1lon1 
required under thl1 1ub1ectton. 



PART 50 • STATEMENTS OF CONSIDERATION 

analytic abilities. Individuals with this 
knowledge have a better basia to 
provide a broader viewpoint and. 
therefore, should be available in the 
control room of an operating nuclear 
power plant at all times. 

The requirement for a senior 
operator's continuous presence in the 
control room would assure that: (1) A 
person is available who can provide the 
oversight function or the supervisor so 
that the probability of correctly 
detectins abnormal events early enough 
to mitigate potential adverse 
consequences might be increased: (2) the 
senior operator in the control room la 
aware of plant conditions prior to and 
resulting from an abnormal event 110 that 
the senior operator will be able to use 

· extra experience, training and 
knowledge to act promptly to mitigate 
that event; and (3) the reactor operator 
ia able to direct attention to performing 
the immediate actions neeessary to 
mitigate that event rather than having to 
brief the senior operator about the 
background of that event if that person 
were absent from the control room. It 
cannot be foreseen how quickly 
accidents will develop: having a senior 
operator in the control room at the 
initiation of any incident. rather than 
several minutes later if the senior 
operator is simply on site, could 

. alleviate potentially serious 
consequence of foreseeable accidents. 
The presence of a senior operator. with 
increased experience and training, will 
also increase the probability of correctly 
detecting abnormal events and human 
error early enough lo mitigate potential 
consequences of any accidenL The ' 
Commission finds that these 
considerations are sufficient to justify 
imposition of the requirement that a 
senior operator be present at all times in 
the control room from which a unit is 
being operated. 

Also. the additional senior operator is 
required in order to avoid limiting the 
shift supervisor's freedom lo move about 
the plant as needed during normal and 
emergency situations. A senior operator 
may have to use knowledge and training 
to act outside the control room to 
mitigate the consequences of any 
accident and to deal with such items as 
fechnical communications regarding 
operations or emergency responses or to 
1upervise at the site of the emergency 
within the plant. Another individual 
licensed as a senior operator is also 
necessary to provide routine relief for 
the senior operator in the control room 
should it be necessary to leave the 
control room for any reason. Finally, it is 
not envisioned that any individual 
senior operator assigned to the control 
room will be prevented from 
periodically touring the planL 

It must also be noted that the rule 

does not define "control room." Since 
some control rooms are defined so that a 
senior operator can be within the 
confines of the control room but not 
have direct and prompt access to 
infonnation on current plant conditions. 
some additional clarification is 
necessary. The senior operator in the 
control .room is expected to normally 
spend !DOSI of the time in tbat portion of 
the control room where there i• direct 
and prompt acce11 to information on 
cunent plant conditions and where the 
operator at the controls can be 
supervised. As duties may necessitate, 
the senior operator is to have the 
flexibility to periodically move to other 
parts of the control room. However. the 
senior operator should remain. at all 
times. in a position to provide prompt 
assistance to the reactor operators when 
requested. Additionally. this means that 
the senior operator must either (1) be in 
sight of or in the audible range of the 
reactor operators at the controla. or (2) 
be In the audible range of the control 
room aMUnciators. This is necessary ao 
that the senior operator's training and 
knowledge will be immediately 
available as needed. The staff plans to 
amend Regulatory Guide 1.114. 
"Guidance on Being an Operator at the 
Controls of a Nuclear Power Plant." to 
include more detailed guidance on thia 
subject. 

(c} Core alterations shall be 
supervised by an individual who holds a 
senior operator license or a senior 
operator license limited to fuel handling 
for that unit. This requirement is based 
on the need for the presence during core 
alteration of a person whose trai11UJ3 
exceeda the minimum requirements for a 
reactor operator in the areas of: 
conditions and limitations in the facility 
license, the facility's technical 
specifications. procedures and 
limitations involved in core alterations. 
and fuel handling facilities and 
procedures. The presence of a person 
trained in these areas is necessary to 
assure that core alterations are 
conducted safely and do not endanger 
those working on the alterations. This 
training can be achieved by either 
successfully completing the 
requirements for a senior operator 
license, or by completing those portions 
of the requirements for a senior operator 
license which are applicable to core 
alterations. 

(d) Each unit shall have one licensed 
operator at the controls at all times in 
addition to the requirement for a senior 
opera tor in the control room, and 
operating units shall have an additional 
licensed operator assigned to the unit 
The requirement that an operator be at 
the controls is consistent with existins 
NRC regulations and will assure that 
plant instrumentation is continuously 

monitored and that controls are properly 
manipulated. Tpe requirement for an 
additional licensed operator for 
operating units ia necessary so that a 
qualified individual will be able to 
proVide relief for the operator at the 
controls. The senior operator in the 
control room caMot be relied on £or 
such relief under the rule because 
having the senior operator perform the 
functions of a reactor operator, even for 
a limited time, would result in loss of the 
oversight function df the supervisor 
which might decrease the probability of 
correctly detecting abnorz:!1al events 
early enough to miHgate potential 
adverse consequences. If the sen_ior 
operator in the control room was 
without a second licensed individual to 
monitor plant instrumentation and 
manipulate controls, the senior operator 
might not be able to oversee and 
observe other relevant.plant condition.. 
The additional licensed operator is also 
needed to assure that a licensed 
operator i1 available to perform other 
duties, such as conducting valve line-up 
checks, taking routine tours. 
investigating problem areas. and 
providing assistance during 
emergencies. It is necessary to have a 
licensed operator available for these 
tasks because the training that is 
provided to operators gives greater 
assurance that problems will be 
disco\·ered and mitigated quickly. 
Substantive Changes to the Proposed 
Rule 

Based on the comments received. the 
following substantive changes ha\;e 
been incorporated into the final rule: 

(1) The implementation date for the 
rule was revised from January 1. 1983 to 
January l, 1964. (See U 50.5-l(m)(Zl and 
(m)(JJ.) 

(Z) The points selected for the 
transition from "not operating" to 
"operating" were changed to be 
consistent with the operating mode 
defmitions in the mtandud technical 
specifications and the phrase "For the 
purpose of this table • . :· was added. to 
ensure that this [ootnote is not used as a 
definition of "operating" in other 
sections of title 10. (See t 50.54(m}l2)(i) 
footnote (2).) 

(3) The rule was changed to allow for 
temporary deviations from the required 
minimum staffing levels to provide for 
unexpected situations such as illness of 
an operator during a shilL (See 
I 50.54(m)(2)(i} footnote (t).} 

(4) The rule baa been changed to slate 
clearly that a senior operator with 
responsibility for overall plant operation 
shall be on sire at all times that a 
nuclear unit is loaded with fuel (SH 
§ 50.54(m)(2)(ii).} 

(SJ The rule has been changed to state 
clearly that a minimum of two operators 
{the senior operator in the control room 
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Immediate Shutdow,7 (Final Rule 
§ 50.72(b/(1J(i)) 

. ,Several co~enters objected to the 
use of the term, "immediate shutdown." 
sayins thatTechnic:al Specifications do 
not use such a. term. 

The term is used in some but not all 
Technical Specificatii;,ns. Consequently, 
the Commission has revised the 
reporting criterion.in question. The final 
rule requires a report upon the initiation 
of any nµclear power plant shutdown 
required 9y Technical Specifications. 

Pl~nt' Operati~g and E~ergency . 
Procedures (Final Rule§ 50.72{b/(1J(ii}J 

Several commcnters said that the 
reporting criteria should not make 
reference to'plant operating and 
emergency procedures because: 

a. It would take operators too long to 
decide whether a plant condition was 
covered by the procedures, · 

b.·The procedures cover events that 
are not of concern to the NRC. and 

c. The procedures vary from plant to 
plan~ .... 

While the plant operating personnel 
should be familiar with plant 
procedures. it is true' that procedures 
vary .from plant to plant and cover 
events other than those which 
compromise plant safety. However, the 
wording of the reporting crite1ia has 
been modified(§ 50.72(b)(l)(ii} in the 
final rule) to narrow the reportable 
events to those that significantly 
compromise plant safety. 
Notwithstanding the fact that the 
procedures vary from plant to plant, the 
Commission has found that this criterion 
results in notifications indicative of 
serious events. The narrowe·r. more 
spec'iric wording will make it possible 
for plant operating personnel to identify 
reportable events under their specific 
operating procedures. 

Building Evacuation (Final Rule 
§ 50.72(b}(l)(iii)) 

· · Teri co~~ent~rs said that the 
propos~d I 50.72(b)(6)(iii) regarding 
"any acci~ental, unplanned or 
uricontrol.led release resulting in . 
.eva~ation of a bu~lding•· was unclear 
and counterproductive in that it could 
cause reluctance to evacuate a building. 
Many of these commenters stated that 
the reporting of in-plant releases of 
radioactivity that require evacuation of 
individual rooms was inconsistent with 
the general thrust of the rule to require 
reporting of significant events. They 
noted that minor apills, small gaseous 
waste releases, or the disturbance of 
contaminated particulate matter (e.g .. 
dust) may all require the temporary 
evacuation of individual rooms until the 

airborne concentrations decrease or 
until respiratory protection devices are 
utilized. They noted that these events 
are fairly common and should not be 
reportable unless the required 
evacuation affects the entire facility or a 
major part of it. 

The Commission agrees. The wording 
of this criterion has been changed to 
include only those events which . · 
significantly hamper the ability of site 
personnel in perfonnance of duties 
necessary for safe operation. 

One commenter was concerned that 
events occurring on land owned by the 
utility adjacent to its plant might be 
reportable. This is not the intent of this 
reporting requirement. The NRC is 
concerned with the safely of plant and 
persoMel on the utility's site and 'not 
\\'ith non-nuclear activities on land 
adjacent to the plant. 

Explicit Threats (Final Rule 
§ 50.72(b)(1}(vi)) 

A few commenters said that the intent 
of the tenn, "explicitly threatens," was 
unclear. Those commenting wondered 
what level of threat was involved. The 
term. "explicitly threatens, " has been 
deleted frnm the final rule. Instead the 
final rule refers to "any event that poses 
an actual threat to the safety of the 
nuclear power plant" II 50.72(b)(l)(vi)J 
and gives examples so that it is clear the 
Commission is interested in real or 
ectual threats as opposed to threats 
without credibility. 

Notification Timing (Final Rule 
§ 50.72(b)(2}} 

The commenters generally had two 
points to make regarding the timing of · 
reports to the NRC. First, the comments 
supported notification of the NRC after 
appropriate State or local agencies have 
been notified. Second, two commenters 
requested a new four-to six-hour report 
category for events not warranting a 
report with one hour. 

Allowing more time for reporting 
some non-Emergency events would 
less.en the impact of reporting on the 
individuals responsible for maintaining 
the plant in a safe condition. Umiting 
the extension of the deadline to four 
houra ensures that the report is made 
when the information is fresh in the 
minds of those involved end that it is 
more likely .to be made by those 
involved rather than by others on a later 
shift. 

Other. more significant non· 
Emergency events and all declarations 
of an Emergency must continue to be· 
reported within one hour. The one-hour 
deadline is necessary if the Commission 
is to fulfill its responsibilities during and 
following the most serious .events 

occurring at opera tins nuclear power. 
plants. A deadline shorter than one hour 
was not adopted because the · . 
Commission does not want to interfere 
with the operator's ability to deal.with 
an accident or transient in the first few· 
critical minutes. 

Therefore, based on these comments 
and its experience. the NRC has . 
established a "four-hour report." as was 
suggested. 

Reactor Scrams (Final Rule 
§ 50.72(b)(2J(ii)) 

Several cominenters said that reactor 
scrams, particularly those scrams below 
power operation, should not require .. _ 
notification of the NRC within one hour. 

In response to these comments. the 
Commission had changed the reporting 
deadline to four hours. However. the 
Commission does not regard reactor 
scrams as "non-events," as stated in 
some letters of comment. Information 
related to reactor scrams has been 
useful in identifying safety-related , 
problems. The Commission agrees that 
four hours is an appropriate deadline for 
this reporting requirement because these 
events are not as important to 
immediate safety as are some other 
events. 

Radioactive Release Threshold (Final 
Rule§ 50.72(b}(2}(iv}) · 

Several commenters said that-the 
threshold of 2595 of allowable limits for 
radioactive releases was too low for 
one-hour reporting. 

Based upon these comments and its 
experience, the Commission hai . 
changed the threshold of reporting to . 
those releases exceeding two times Part 
20 concentrations when averaged over a 
period of one hour. This will eliminate 
reports of releases that represent · · 
negligible risk to the public. · 

The Commission has found that low 
level radioactive releases below two · 
times Part 20 concentrations do not, in 
themselves. warrant immediate 
radiological response. 

This paragraph requires the reportins 
of those events that cause an unplaMed 
or uncontrolled release of • significant 
amount of radioactive material to offsite 
areas. UnplaMed release, should cx:cur 
infrequently; however, when they cx:cur, 
at least moderate defects have occurred 
in the safety design or operational 
control established to avoid their 
cx:currence and. therefore. these events 
should be reported. 

Personnel Radioactive Contamination 
(Final Rule§ 50.72{b)(2)(v)J 

Several commentera objected to the· 
use of vague tenns such as "extensive 
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.Accordingly, thi1 nilemaking includes 
an amendment to 10 CFR 50.M that 
would add an appropriate notification 
requirement as a condition in the 
operating li~se of each nuclear 
utilization facility licensed under section 
103 or_104b. of the Atomic Energy Act of 
1954. a1111meµded. 4Z U.S.C. 2133, 2134b. 
11iese facilltie11 generally are the 
commercial nuclear power facilities 
which produce electricity for public 
conaumption. Research and teat raactors 
are not 1ubject to the licenae condition 
a, they are licenaed under section 104a. 
or 104c. of the Act. Under the 
amendment to to CFR 50.54, licensees 
falling under sectiom 103 or t04b. would 
be required. u a condition of their 
respective operating licenael'I, to notify 
the NRC Immediately of events specified 
in 10 CFR 50.72. · 

Z. Unneces,,ary Reporta 

Sev.eral categories of reports required 
by I 50.72 are not useful to the NRC. 
Among thee.a categories are reports of: 
worker injury, small radioactive 
releasea, and minor security problems. 
For example, reporta are presently 
required if a worker ansite experience 
chest paina or another illness not related 
to radiation and is sent to a hospital for 
evaluation: or if tha vent stack monitor 
movu upward a few percent yet 
radiation levelJS remain 100.000 times 
below technical specification limits; or if 
the HCUrity computer malfunctions mr a 
few minutes. 

Thia rulemaking eliminates such 
reporting requiremento from I 50.72 and 
in general clarifies and narrows the 
acope of reporting. However. revision of 
Part 73 of the Commission's ~ations 
II necessary to resolve all problems with 
1ecurity reports. 

3. Terminology, Phrasing. aRd Beportill8 
Thresholds 

The variou1 sections of 10 CFR SO 
have different phruing. terminology, 
and tbre1holdl in the reparting criteria. 
E•en when no different meaning 11 
intended II change in wording can came 
confwrion. 

'nus ndemaking has been carefully 
written to uae terminology, phrasins, 
aqd reporting thresholds that are either 
irfentical to or similar to th09e in I 50.73. . 
whenever possible. Other conforming 
amendmenll to Parts 20. et, 73, and in 
I 50.55 and Appendix E of Part SO are 
under development. 

A1 a paraDel activity to the 
preparation of I 50,72. on July 26. 1983. 
the Commi11aion ha, published a 
IJcensee Event Report {l.ER) Rule 
(150.73) which requires ucenaee, for 
operating nuclear power plants to 

prepare detailed written repom for 
certain events (48 FR 33850). 

4, Coordination with Licensee's 
Em~f8ency flan 

The cmrent acheme for licensees' 
emergency plans includes four . 
Emergency Classea. When the licensee 
declarn one of the four Emergency 
Cluaes, it muat report this to the 
Commiuion as required by I 50,72. The 
lowe1t of the four Emergency Classes. 
Notification of Unusual Evant. ha, 
resulted i.Jl unneceseary emergency 
declarationa. Evenu that fall wilhin the 
Unusual Event cla!19 have been neither 
emergencies in them!lelves nor · 
precursors of more serious events that 
are emergencies. 

Although changes to the definition of 
the Emergency Classes are not being 
made In this rulema.kins, a new 
reportin! scheme that would ultimately 
eliminate "Unusual ETent" as an 
Emergency Class requiring notification 
can be adopted consistent with this rule. 
A proposed rulemaking which would 
redefine the Emergency Classes in. 
I 50.47 i1 in preparation and may 1100n 
be published for public comment. This 
final rulemaking make, posaible the 
elimination of "Unusual Event'" as an 
emergency dan witho.n furtber 
amendment of I 5Qj2 bf including in 
the category.ofnon-Emergencia the 
suhcatesory of "one-hour reporta." 

5. Vague or Ambiguous ReportJ'ny 
Criteria 

The reporting criteria in I 50.12 hne 
been revised in order to clarify their 
scope and intent. The criteria were 
revised for the propoced nile and in 
response to public comment. TJze 
"Analysis of Comments" portion of thi1 
Federal :Register notica describes in 
more detail specific example.a of 
changes in wording intended to 
eliminate vagucneu or ambiguity. 

D. Analylla of Coamumb 
Twenty letten of. COID!Nlll were 

receiTed in respc11111m to the F..teral 
Regifler notice pubtisbed OIi Dece-. 
Zl, 1981 (48 PR 6UIM).1 Of taa twenty . 
letteffl of c:omment receiwed. the nst 
majority fl5 of 20} M!ff from militia 
owninl or operatin3 nudea power 
plant,. Thi• Federal Regislu IIOtial 
descnbed the propoeed"l"lffl8ian al u, · 
CFR so.,2, "Notifleatiaa of Sipificam 
Eventz." and tO CFR 50.54, "Conditions 
of IJcenses." A disculion of die mare 
1ignificant comments followE 

1 CopiN al lhae docnmeala art available a 
public Inspection and copyins ror • fn in lhe NRC 
Publlc Documcmt Room. 1717 H Slnlnt. N.W. 
W•1iqtoa. D.C. DU 

Condition• of Licenses(§ 50.54) 

A few commenten 1aid that the 
''Commiseion already baJS the ability to 
enforce it1 regulationa and does not 
need to incorporate the items aa now 
proposed into conditiona of license;" 

na Commission bu dedded to 
promulgate the propo1ed revision of 
I 50.54. "Conditions of Ucenae!I," in 
order to 1atisfy the intent of Congre11 BIS 
expressed in Section 201 of the Nuclear 
Regulatory Commission Authorization · 
Act for Fiscal Year 1980. Thi, Act and .. 
ita relatiomhip tp I 50.54 are discusaed 
in detail in the Federal Register notice 
for the propo1ed nile (46 FR 81894). · 

Coordination With Other Reporting · ' 
Requirements (Final Rule§ 50.72) 

Seven commentera slllid that the NRC 
should coordinate the requirements of 10 
CFR 50.72 with other niles. with 
NUREG--O&St. "Criteria for Preparation 
and Evaluation of Radiological 
Emergency Response Plans and 
Preparedneu in Support of Nuclear 
Plants," and with Regulatory Guide 1.18. 
"Reportins of Operating Information 
. . ," Many of these letters identified 
overlap. duplication. and inconsistency 
among NRC's reporting requirememL · 

The Commission la making a 
concerted effort to ename ccmai1tent 
and coordinated reportwg requirement,. 
11ie requirements contained iD the 
revision of 10 CFR 50.72 are being 
coordinated with revision oft 50.73, 
§ 50.55(e). Appendix E of PSJ't SO. 
I 20.402. I 73.71. and P!!rt 21. 

Citing 10 CFR 50.72 as a Ba11i11 for 
Notification (Fina/ Rule§ 50.72(a)(4)} 

A few commenters objected lo citing 
I 50.72 as II basis when making a 
telephone notification. The tettera of 
comment q11estioned the PU11>0H, legal 
effect. aad burdea cm the liceuee. 

11ie Cmuaiaion dou not believe that 
it fa an unneceN8!7 burden. for• .. 
liamaee ta know 11Dd identify the basis 
for a telephone notification required by 
I 50.72. Tbere have been many 
occaion1 when a lic:enaee c:ua!d Dal teU 
the NRC whether the telephaae 
notificatioa was beq made in 
accordance with Technical · 
Specifications, 10 CFR 50.7Z. some other 
requirement. or wa• juB1 a courtesy c:alL 
Unless the licensee can identify the 
nature of the report, it is difficult for the· 
NRC ID know what significance the 
licensee attaches to the report. and it. · 
becomea more difficult for tile NRC lo 
respond quiclcly and properly to the 
event. 
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Replatory Analyua 
The Commission has prepared a 

Regulatory Analysis on these 
amendments. a11eaaing the coatl and 
benefits and resource Impacts. It may be 
examined at the address indicated 
above •. 

General notice or proposed ·. · · 
rulemaking la not required ror thia 
Interim final rule because the 
amendmentl by their nature concem 
rulea of. agency procedure and practice. 
A~a:dirigly, pW'lluant to the Atomic 
Energy Act of 1954, aa amended, the 
Energy Reorganization Act of 1974, as 
amended. and 1ectlon1 552 and 553 of 
Title S of the United Sta tea Code, notice 
It ~ereby given th11t the following 
amendments to 10 CFR·Parta 2 and 50 
are published as a document subject to 
codification. · . · . 

Ult of Subjec:ta . 

ZO CFR Part Z 

. Administrative practice and 
. procedure, Antitrust. Byproduct 

material. Claaaified information, 
En~nmental protection. Nuclear 
material,, Nuclear power plants, and 
reacton, Penalty, Sex discrimination. 
Source materiaL Special nuclear 
material. Waste treatment and disposal. 

ZO CFR Part so 
Antltrmt. ClaHified lnfonnation, Fire 

· prevention. Intergovernmental relatiom. 
Nuclear power plants and reactors, 

:. Penalty, Radiation protection. Reactor 
1iting criteria, Reporting requirementl. . 

48 ,FR' 16649 

Published 4/19/83 

10 CFR Part 50 

Standarda for ~•rmlnlng Whether 
Llcenae Amendmenta Involve No 
Significant Hazarm Conolderatlona 

Comiction 
In FR Doc. 83-9052 beginning OD page 

1486t_in the iaaue ofWedne1fday, April 
e. 1983, make the following correction on 
page 1~71: In the aecond colWDD. 19th 
11,n,e .from the bottom of the page, inaert 
"and" between "comment" and Mmay'. 

~48 FR 24008 
Publishllld 5/27/83 
Effectiv• 7 /28/83 

10 CFFI Part 50 

Fracture Toughn••• Flequlrementa for 
Ught-Water Nuclear Power Reactors 

AGENCY: Nuclear Regulatory 
Commission. · 
ACTION: Final rule. 

SUMMAflV: The Commission is amending · 
its regulations which specify fracture 
toughness requirements for light-water 
nuclear power reactors·and its · 
requirements for reactor vessel material· 
eurveill~nce programs. The amendments, 
clarify the applicability of these 
requirements to all plan·ts. modif~· · 
certain requirements. and shorten and 
simplify these regulations by more 
extensively incorporating by reference 
appropriate National Standards. 
lfflCT1¥a DATE: July 28.1983. 
POil l'UlffHl!A INFORMATION CONTACT: 
Dr. P. N. Randall. Office of Nuclear 
Regulatpry Research. U.S. Nuclear 
Regulatory Commission. Washington. 
D.C. 20555, telephone (301) 443-5903. 
~lffNTAflY INt"OflMATION: On 
November 14. 1980 the Nuclear 
Regulatory Commission published in the 
Federal Register,(45 FR i5538) proposed. 
amendments to its regulation, 10 CFR . 
Part 50. "Domestic Licensing of . 
Production and Utilization Facilities." 
which would amend Appendix G. 
HFracture Toughness Requirements," 
and Appendix H,."Reactor Vessel -
Material Surveillance Program . 
Requirements." These amendments 
comprised a proposed general revision 
or Appendices G and H designed to 
update them after seven yeal'I of use . 
and to make them more consistent with 
current technology and pertinent · · . -
National Standards. Interested persons 
were invited to submit written comment · 
by January 13. 1981. Thirteen letters or, 
comment were received. All were from· 
utilitiet or vendol'I and addressed the 
application of specific requirements · · 
contained in the proposed rule. There · 
were no adverse general comments or 
objection, to the proposed revisions. A 
brief summary of the more 1ignifica·nt 
comments and the 1taff responses 
follows: · . 

The most 11ignificant technical 
queation, which affects pressure
temperature limits for all plants. 
concerned a new requirement for 
fracture control at structural 

. di1continuitie1. contained in paragraph 
JV.A.2 of Appendix G. The critical· · · 
locatlon1 are the closure flange regions . 
of the reactor ve11el where bending · 
1treH ii introduced during boltup. The· 

requirement in the proposed rule was . . -. 
· that the temperature at the highly · . · J., •• 

stressed region be at least 150"F above· 
the reference temperature of the · · 
material whenever pressure exceeded 20 
percent of the preoperational system , 
hydrostatic test pressure. Commentera · · ·· 
felt this was overly restrictive, and cited 
certain hardships caused during · 
hydrotest1 and normal heatup and· 
cooldown operations. In response to.the 
comments, the requirement has been 
revised to provide a separate, lower 
temperature requirement for hydroteat 
conditions than for normal operation, 
consistent with the margins of safety 
specified In the ASME Code. lil addition, 
the· temperature requirement for normal 
operation was reduced slightly based on 
further analysis of boltup conditions. 
Thus, in the final rule. the proposed 
requirement of 150"F (above the : 
reference temperature of the material) :' 
was revised to 90"F for hyd_rotest and 
120"F for normal operation; Thia· 
requirement will affect principally those 
plants where radiation damage to' the 
beltline region is low, and the pre11ure
temperature limits are thus more likely 
to be controlled by the closure flange 
regions. · 

Paragraph IV .A.4. of Appendix G was 
expanded to specify that the quantity 
"RTHDr+60°F" referred to the adjusted 
reference temperature of the reactor 
vessel material in the region that was 
controlliJ13 the pressure-temperature 
limits (beltfine or closure flange regiom) 
following the analysis required by .. 
paragraph IV.A.2. 

The requirements concerning thennal. 
annealing of reactor vessels, given· 1.n 
paragraphs IV .B. and V.D. of Appendix . · 
G. represent no b~sic change from those 
published in 1973. However,·the recent 
investigatio~ of pressurized thermal .. 
shock effects prompted some studies of 
annealing to identify and resolve· · ·· · 
possible engineering difficulties. Ifthe ·
results show that changes should be 
made in paragraph IV.B. or V.D .. a- · 
further amendment to Appendix G will 
be issued. , . . 

Minor changes in· wording were made 
in several paragraphs, and footnotes · 
were added to clarify the meaning of 
two paragraphs. · .' . . 

A number of comments addressed the · 
reporting requirements for surveillance · 

. reportl. paragraphs Ill.A. and III.C. of . , 
Appendix H. Based on commenters .. 
•ussestions. the Commission haa revised.· 
the proposed requirement that . 
1urveillance reports be submitted within··. 
90 days after completion of testing to · 
require submittal of these reports within -
1 year of capsule withdrawal unleH llll 
extension 11 granted. Thii change, 
1implifie1 implementation of the 
requirement, because capsule 

. withdraw_al schedule.a must be approved 
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onsite contamination" and "readily · 
removed" in one of the reporting 'criteria 
of the proposed rule. 

Based on this comment. new crite'ria 
have been prepared that use more 
specific terms. For example. one new 
criterion requires reporting of "A.,y 
event requiring the transport of a 
radioactively contaminated person to an 
offsite medical facility for treatment." 
Experience with telephone notifications 
made to the NRC Operations Center 
suaests that this new criterion will be 
easily understood 

DL Paragraph-by-Paragraph Explanation 
of the Rule. . . . . 

Paragraph 50.72/a} reflects some 
consolidation. 'of language that was 
repeated in various subparagraphs of 
the proposed rule. In general. µte intent 
and scope of this paragraph do _n9t . 
reflect any change from the proposed 
rule. . · 

Several titles were added to this and 
subsequent. ~ections. For example. · 
paragraph 50.72(b) is titled "Non
Emergency Events" and it has two 
1ubparagraphs: (b)(l), titled. "One-Hour 
Reports" and (b)(2), "Four-Hour. . 
Reports." The events which have a one
hour deadline are those having the 
potential to escalate to an Emergency 
Class. The.four-hour deadline is 
explained in the analysis of paragraph 
(b)(2). ', · · · 

Paragraph 50.7Z{b)(1)(i}(AJ requires· 
reporting of "The initiation of any 
nuclear plant shutdown required by 
Technical Specifications." Although the 
intent and scope have not changed, the 
change in wording between the · · 
proposed and final.rule is intended to 
clarify that prompt notification is 
required once a shutdown is initiated. 

In response to public comment, the 
term "immediate shutdown" that was 
used in the proposed rule is not used in 
the final rule. The term was vague and 
unfamiliar to those licensees ~ho did 
not have Technical Specifications using . 
the term. · 

Thi1 reporting requirement Is Intended 
to capture those events for which 
Technical Specifications require the 
initiation of reactor shutdown. This will 
provide the NRC with early warning of · 
safety significant conditions serious · 
enough to warrant shutdown of the · 
plant. 

Paragraph 50.72(b)(1)(i)(BJ was added 
to be consistent with existing · 
requirements in I 50.54(x) and the 
existing I 50,72(c) Bl published in the 
Federal Regi1ter on April 1, 1983 (48 FR · 
13968) which require the licensee to 
notify the NRC Operations Center by 
telephone when the licensee departs 

from a license condition or technical 
specification. 

Pa."'Ograph 50.72{b)(1)(ii), 
encompassing events previously 
classified as Unusual Events and some 
events captured by proposed 
I 50.72(b)(l) was added to provide for 
consistent, coordinated reporting 
requirements between this rule and 10 
CFR 50.73 which has a similar provision. 
Public comment suggested that there 
should be similarity of terminology. 
phrasing. and reporting thresholds 
between I. so:12 and I 50.73. The intent 
of this paragraph is to capture those 
events where the plant, including its " 
principal safety barriers. was. seriously · 
degraded or in an unanalyzed condition. 
For example, small voids in systems 
designed to remove heat from the 
reactor core which hav~ been previously 
shown through analysis not to be safety 
significant need not be reported. 
However. the accumulation of voids that 
could inhibit the ability to adequately 
remove heat from the reactor core. 
particularly under natu:-al. circulation 
conditions. would constitute an 
U.'lanalyzed condition end would be 
reportable. In addition. yoiding in 
instrument lines that results in an 
erroneous indication causing the . 
operator to misunder3tand the true 
condition of the plant is also an 
unanalyzed condition and should be. 
reported. 

The Commission recognizes that the 
licensee may use engineering judgment 
and experience to determine whether an 
unanalyzed condition existed. It is not · 
intended that true paragraph apply to · · 
minor variations in individual 
parameters. or to problems concerning 
single pieces t;lf equipment. For example; 
et any time. one or more safety-related 
components may be out.of service due· 
to testing. maintenance, or a fault that 
has not yet been repaired. Any trivial· 
single failure or minor error in .. · · 
performing surveillance tests could 
produce a situation in which two or 
more often unrelated safety-grade 
component• are out-of-service. 
Technically, this is an unanalyzed 
condition. However. these events should 
be reported only if they involve 
functionally related components or if 
they significantly compromise plant · 
safety. When applying engineering 
judgement. and there is a doubt 
regarding whether to,report or not, the 
Commission'.s policy is that licensees 
should make the report. . 

Finally, this paragraph also includes 
material (e.g., metallurgical or chemical) 
problems that cause abnormal 
degradation of the principal safety 
barriers (i.e .. the fuel cladding. reactor 
coolant system pressure boundary, or 

the containment). Examples of this type 
of situation include: . 

(a) Fuel cladding failures in the .... 
reactor. or in the storage pool. that ·· 
exceed expected values,· or that are 
unique or widespread, or that are 
caused by unexpected factors. and 
would involve.a release of significant 
quantities of fission products. 

(b) Cracks and breaks in the piping or 
reactor vessel (steel or prestressed 
concrete) or major components in·the 
primary coolant circuit that have safety 
relevance (steam generators. reacfor' ·. · 
coolant pumps. valves. etc.). ' · 

(c) Significant welding or materfal, 
defects in the primary coola.nt system.·. 

(d) Serious temperature or press:U:re 
transients. . . .. · · : . 

(e) Loss of relief and/or safety valve 
functions during operation. . .. · · 

(!) Loss of containment function or 
integrity including: 

(i) Containment leakage rates 
exceeding the authorized limits, · 

(ii) Loss of containment isolation. 
valve function during tests or opera'.tion. 

(iii) Losa of main steam isolation .' 
valve function: during test or operati~n. 
or 

(iv) Loss of containment cooling 
capability. 

Paragraph 5D.72(b}(1}(ii1}. · · · 
encompassing a portion vf proposed 
50.72(b)(2), was reworded to correspond 
to a similar provision of 10 CFR · '. ·. · ''. 
50.73(a)(2)(iii). Making the requirements 
of 10 CFR 50.12 and 50.73 similar in 
language increases the clarity of these 
rules and mininJzes confusion. 

The paragraph has also been 
reworded to make it clear that it applies 
only to acts of nature (e.g., tomad~esl 
and external hazards (e.g .• railroad tank 
car explcsion). References to acts of 
sabotage have been removed, since 
these are covered by § 73.11. In addition, 
threats to personnel from internal 
hazard, (e.g., radioactivity releas~s) that 
hamper personnel in the performance of 
necessary duties are .now cov.e.red by · 
paragraph 50.72(b)(l)(vi). Thia p~ragraph 
covers those events involving an ·actual 
threat to the plant from an external. 
condition or natural phenomenon. and 
where the threat or damage challe·nges 
the ability of the plant to continue to 
operate in a safe manner (including the 
orderly shutdown and maintenance of 
shutdown conditions). The licensee 
should decide if a phenomenon or 
condition actually threatens the plant. 
For example, a minor brush fire in a 
remote area of the site that is quickly 
controlled by fire fighting personnel and. 
as a result, did not present a threat to 
the plant should not be reported. 
However, a major forest fire. large-scale 
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'flood, or major earthquake that presents 
a clear threat to the plant should be 
reported. & another example. an 
industrial or transportation accident · 
which occurs near the site, creating 11 

plant safety concem, should be 
reported. . 

. Paragraph 50.72(b}(1J(ivJ. 
encompassing events previously . · 
clHHified as Unusual Events. requires 
the reporting of those events that result 
in either automatic or manual actuation 
of the ECCS or would have resulted in 
activation of the ECCS if s~me 
component had not failed or an operator 
action had not been taken. 

For example. if a valid F.CCS sigmd 
were generated by plant conditions. 11nd 
the operator were lo put all ECCS 

·· puinp11 in pull-to-lock, though no ECCS 
discharge occurred. lhe event would be 
reportable. · 

A "valid signal"' refers to the at:luul 
phmt conditions or parameters 

· sHtisfying the requirements for ECCS 
initiation. Excluded from Ibis reporlinM 
requirement would be those im1lances 
where instrume·nt drift. spurious signals. 
human error. or other invalid signals 
caused actuation of the ECCS. However. 
such ·events may be reportable undlir 
other sections of the Commission's 
reMnlations based upon other details: in · 
p11rticular. paragraph 50.72lbl(21(ii) 

· requires a report within four hours if an 
Engineered Safely Feature (F.SF) is 
actuated. 

Experience with nolificaliuns mctde 
pursuant lo I 50.72 has shown that 

· events in,·olving ECCS discharge to the 
vessel are generally more serious than· 
F.SF actuations without discharge to the 

',.-essel. Based on this experience. the · 
Commission has made this reporting 
criterion a "One-Hour Report.0 

Paragraph 50.72/b}(IJM. 
encompassing events previously 
cl11ssified as Unusual Events. covers 
those events that would impair 11 
licensee·s ability to deal with an 
accident or emergency." Notifying the 
NRC of these events may permit the 
NRC to take some compensalins 
measures and to more completely a11Sess 
the con~equences of such a loss should 
it occur during an accident or 
emergency. . 

Examples of events that this criterion 
is intended lo cover are those in which 
any of the following are not available: 

1. Safety parameter display system 
lSPUSJ. 

2. Emersency Response Facilities 
(F.RF"s). 

3. Emergency communications 
f11cilities and equipment including·lhe 
Emergency Notification s:,·stem (ENS). 

4. Public prompt Notification System 
including sirens. 

5. Plant monitors necessary for 
accident assessment. 

Paragraph 50.72(b)(1JMJ,. 
encompassing some portions of the 
proposed H 50.72(b) (2) and (6), has 
been revised to add the phrase. 
"including fires. toxic gas releases. or 
radioactive releases." This addition 
covers the "evacuation" portion of 
paragraph 50.72{b)(6}(iii) of the proposed 
rule. This change in wordins for the final 
rule was made in response to public 
comments discussed above. 

While paragraph 50.72(b)(1)(iii} of the 
final rule primarily captures acts of 
nature. paragraph 50.72(b)(1)(vi) 
captures· other events. particularly acts 
by per11onnel. The Conimis,ion believes 
this ammgement of the reporting criteria 
in the final rule lends itself lo more 
precise interprelion and is consistent 
with those pubic comments that · 
requested closer coordination between 
the reporting requirements in this rule 
and other portions of the Commission·s 
regulations. 

This provision requires reporting of 
events. particularly those caused by acts 
of personnel. which endanger the safety· 
of the plant or interfere with personnel 
in performance of duties necess11ry for 
sl:lfe plant operations. 

The licensee must exercise some 
judgment in reporting under this section. 
For example. a small fire on site that did 
not endanger any plant equipment and 
that did not and could not reasonably be 
expected to endanger the plant. is not 
reportable. 

Paragraph 50.72(b}l1) o.f lhe proposed 
rule was split into§ 50.72(b}(IJ(ii} and 
§ 50.72(bl(2J[1) in the final rule in order 
lo permit some type of reports to he 
made within four hours instead of one . 
hour because these reports have less 
safety significance. lri terms of their 
combined effect. the overall intent and 
scop~ of these paragraphs have not 
changed from those in the proposed rule. 
Since the types of events intended to be 
captured by this reporting requirement · 
are similar to I 50.72(bl(1)(ii), except 
that the reactor is shut down. the reader 
should refer- to the explanation of 
I, 50.72(~)(1 J(ii) for more details on . 
intent. 

Paragraph 50.72(b}(2J Although the · 
reporting criteria contained in the 
subparagraphs of I 50.72(b)(2) were in 
the proposed rule. in response to.public 
comment the Commission established 
this "Non-Emergency" category for 
those e\'ents with slightly less urgency 
and less safety significance that may be 
reported within four hours instead of 
one hour. 

The Commission wants to obtain such 
reports from personnel who were on 
shift al the time of the event. when thia 

is possible. because these personnei will 
h11ve a better knowledge of the · 
circumstances associated with lhe·vent. 
Reports made within four hours of the 
event should make this possible while 
not imposing the more rigid one hour 
requirements. · 

The reporting requirement in 
paragraph S0.72{bJ(2J(iJ is similar to a 
requirement in I 50.73. Moreover. except 
fur referring to a shutdown reactor. this 
reporting requirement is also similar to 
the "One-Hour Report" in . 
§ 50.72(b}(l)(ii). However this paragraph 
applies to a reactor in shutdown 
condition. Events within this . 
requirement have less u~ency and can 
be reported within four hours as a "Non-
Emergency." · . 

Paraµraph 50.72(b}(.2J(iJJ (proposed 
50.72{b)(51} is made a "Non-Emergency·· 
in response to public comment. beca·us&! 
the Commission agrees that the covered 
events generally have slightly less 
UZ"Mency and safety significance than 
those events included in the "One-I lour 
Reports." 

The intent and scope of this reporting 
requirement h11ve not changed from the 
proposed rule. This par11graph is 
intended to capture events during which 
an ESF actuates. either manually or 
automatically. or fails lo actuate. Es1-·s 
are provided to mitigate the 

. consequences of the event: therefore. (1) 
they should .work properly when called 
upon and (2) they should not be 
challenged unnecessarily. The 
Commission is interested both in events 
where an ESF was needed lo mitigate 
the consequences of the event (whether 
or not the equipment performed 
properly) and events where an ESF 
operated unnecessarily. .. 

"Actuation" of multichannel ESF 
Actuation Systems is defined as 
actuation of enough channels to 
complete the minimum actuation logic. 
Therefore. single channel actuations. 
whether caused by failures or otherwise, 
are not reportable if they do not 
complete the minimum actuation logic. 

Operation of an ESF as part of a 
planned test or opertilional 
evolution need not be reported. 
However. if during the test or 
evolution the ESF actuates in a w11y that 
is not part of the planned procedure. 
that actuation should be reported. For 
example. if the normal reactor shutdown 
procedure requires that the control rods 
be inserted by a manual reactor trip. the 
reactor trip need not be reported. · 
However. if conditions develop during 
the shutdown that require an automatic 
reactor trip, such a reactor trip should 
be reported. The fact that the safety 
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analysis assumes that an ESF will 
actuate automatically durins an event 
don not eliminate the need to report 
that actuation. Actuations that need not 
be reported are those Initiated for 
reaaona other then to mitigate the 
consequences of an event (e.g., at the 
discretion of the licensee a11 part of a 
plaMed procedure). 

Paragraph S0.'r.(b)(2)(ihJ (proposed 
50.7Z(b)(4)) has been revised and 
simplified. 

The words "any instance of personal 
error. equipment failure, or discovery of 
design or procedural inadequacies" that 
appeared in the proposed rule have been 
replaced by the words "event or 
condition." This simplification in 
language is intended to clarify what was 
a confusing phrase to many of those 
who commented on the proposed rule. 
Also in response to public comment. this 
reportins requirement is a "Non
Emergency" to be reported within four 
houn instead of within one hour. 

This paragraph is based on the 
assumption that safety-related systems 
and structures are intended to mitigate 
the consequences of an accident. While 
paragraph 50.72(b)(2)(ii) applies to 
actual demands for actuation of an ESF. 
paragraph 50.72(b){2)(iii) covers an 
event where a safety system could have 
failed to perform its intended function 
because of one or more personnel errors. 
including procedure violations: 
equipment failures: or design, analysis, 
fabrication. construction. or procedural 
deficiencies. The event should be 
reported regardless of the situation or 
condition that caused the structure or 
1y11tem to be unavailable. 

This reporting requirement is similar 
to one contained in t 50.73, thus 
reflecting public comment identifying 
the need for closer coordination of 
r&porting requirements between I 50.72 
and I 50.73. 

Thia paragraph includes those safety 
systems designed to mitigate the 
consequences of an accident (e.g., 
containment Isolation. emergency 
filtration). Hence, minor operational 
events such as valve packing leaks, 
which could be considered a lack of 
control of radioactive material, should 
not be reported under this paragraph. 
System leaks or other 1imilar events 
may, however. be reportable under other 
paragraphs. 

This paragraph does not Include those 
cases where a system or component is 
removed from service u part of a 
planned evolution, In accordance with 
an app1oved procedure. and In 
accordance with the plant'• Technical 
Specifications. For example. if the 
licensee removes part of a 1y1tem from 

service to perform maintenance, end the 
Technical Specifications permit the 
resulting configuration, and the system 
or component is returned to service 
within the time limit specified in the 
Technical Specifications. the action 
need not be reported under this 
paragraph. However. if, while the 
component i1 out of service, the licensee 
identifies a condition that could have 
prevented the system from performing 
ita intended function (e.g .. the licensee 
finds a set of relays that i1 wired 
Incorrectly), that condition must be 
reported. 

It should be noted that there are a 
limited number of single-train systems 
that perform safety functions (e.g .. the 
High Pressure Coolant Injection System 
in BWRsJ. For ouch systems. loes of the 
single train would prevent the 
fulfillment of the safety function of that 
system and. therefore. must be reported 
even though the plant Technical 
Specifications may allow such a 
condition to exist for a specified length 
of time. Also, if a potentially serious 
human error is made that could have 
prevented fulfillment of a safety 
function. but recovery factors resulted in 
the error being corrected. the error is 
still reportable. 

The Commission recognizes that the 
application of this and other paragraphs 
of this section involves a technical · 
judgment by licensees. In this case. a 
technical judgment must be made 

·whether a failure or operator action that 
disabled one train of a safety system 
could have, but did not. affect a · 
redundant train. If so, this would 
constitute an event that "could have 
prevented" the fulfillment of a safety 
function, and, accordingly, must be 
reported. 

If a component fails by an apparently 
random mechanism. it may or may not 
be reportable If the functionally 
redundant component could fail by the 
aame mechanism. To be reportable, It is 
necessary that the failure constitute a 
condition where there la reasonable 
doubt that the functionally redundant 
train or channel would remain 
operational until It completed ltl safety 
function or i1 repaired. For example, If a 

r.ump fails because of improper 
ubricatlon, there 11 a reasonable 

expectation that the functionally 
redundant pump, which was also 
improperly lubricated, would have also 
failed before It completed its safety 
function, then the failure is reportable 
and the potential failure of the 
functionally redundant pump must be 
reported. 

Interaction between systems. 
particularly a aafety system and I non· 
safety 1ystem. is al10 included In this 

criterion. for example. the Commission 
11 increasingly concerned about the· · · 
effect of a loss or degradation of what 
bad been assumed to be nonessential 
inputs to safety systems. Therefore, this 
paragraph also includes those cases .. 
where a service (e.g., heating, 
ventilation, and cooling) or input (e.g .. 
compressed air) which i1 necesaary for 
reliable or long-term operation of a 
safety system i1 lost or degradeci. Such 
1011 or degradation is reportable, if the 
proper fulfilln,ent of the safety function 
i1 not or can not be assured. Failures · 
that affect inputs or services to systems 
that have no safety function need not be 
reported. , · 

Finally, the Commission recognizes 
that the licensee has to "decide when . 
persoMel actions COu}d have prevented 
fulfillment of a safety function. For 
example, when an individual improperly 
operates or maintains a component. that 
person might conceivably have made 
the same error for all of the functionally 
redundant components (e.g .. if an 
individual incorrectly calibrates one 
bistable amplifier in the Reactor, 
Protection System, that person could 
conceivably incorrectly calibrate all . 
bistable amplifiers). However. for an .. 
event to be reportable it is necessary 
that the actions actually ,affect or . . 
involve components in more than one 
train or channel of a safety system. a~d 
the result of the actions must be . . ... 
undersirable from the perspective of 
protecting the health and safety of the 
public. The components can be . . . 
functionally redundant (e.g., two pumps 
In different trains) or not functionally. 
redundant (e.g .. the operator col'.fectly 
stops a pump in Train "A" and. instead 
of shutting the pump discharge valve in 
Train "A," he mistakenly shuts the 
pump discharge valve in Train "B"). 

Paragraphs 50. 72(b )(2)(iv) (proposed 
50.72(b)(6J) has been changed to clarify 
the requirement to report release• of 
radioactive material. The paragraph ii 
similar to I 20.403 but places a lower , 
threshold for reporting events gt 
commercial power reactors. The- lower · 
threshold _is baeed on the significance of 
the breakdown of the licensee's program 
necessary to have I release of this size. 
rather than on the significance of the · 
impact of the actual release. The 
existing licensee radioactive material 
effluent release monitoring programs 
and their associated assessment 
capabilities are sufficient to satisfy the 
Intent of 50.72{b)(Z)(ivJ. 

Based upon public comment and a' 
reevaluation by the Commiesion.staff, 
the reporting threshold has been 
changed from "25"" in the proposed rule 
to "2 times" In the final rule and has 
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been reclassified as a "Non-Emergency" 
lo be reporled within four hours instead 
or within 1 hour. 

Also this reporting requiremenl has 
been changed to make a more uniform 
requirement by referring to specific 
release criteria inslead of referring only 
to Technical Specifications lhal may 
vary somewhal among facilities. 

This reporting requirement is intended 
to capture those events that may lead to 
an accident situation \\.here significant 
amounts of radioactive material could 
be released from the facility. Unplanned 
releases should occur infrequently: 
however. if they occur al the levels 
specified. at least moderate defects have 
occurred in the safety design or 
operational control established to avoid 
their occurrence and. therefore. such 
events should be reported. 

Normal operating limits for 
radioactive effluent releases are based 
on the limits of 10 CFR Part 20 which 
establishes maximum annual average 
concentration in unrestricted areas. This 
reporting requiremenl addresses 
_concentrations averaged over a one 

. hour period and represents less than 
0.1% of the annual quantities of 
radioactive materials permitted tu he 
N!leased by 10 CFR Part 20. 

Paragraph so.;2/bJ/2/(v) (proposed 
rule S0.72(b)(7)J has three changes. The 
first eliminates the phrase "occurring 
onsite" because it is implied by lhe 
scope of the rule. The second replaces 
"injury involving radiation" wilh 
"_radioactively cont~mim,led person." 
This change was made because of the 
difficulty in defining injury due 10 
radialion, and more importantly. 
because 10 CFR Part 20 captures events 
involving radiation exposure. · 

The third change. in response to 
public comment. was to make this 
reporting requirement a four-hour 
notification. instead of one-hour 
notification. This change was made 
because these events have slighlly less 
safely significance than those required 
to be reported within one hour. 

Paragraph so.;2/bJ/2/(i·iJ (not in 
proposed rule) besides covering some 
events such as release of radioactively 
contaminated tools or equipment to the 
public that may warrent NRC attention. 
also covers those events that would not 
otherw!se warrant NRC attention except 
for the interest of the news media. other 
government agencies. or the public. In 
terms of its effect on licensees, this is 
not a new reporting requirement 
because the threshold for reporting 
injuries and radioactive release was 
much lower under the proposed rule. 
This criterion will capture those events 
previously reported under other criteria 
when such events require the NRC to 

respond because of media or public 
attention. 

Para11roph 50.72/c/ (proposed 50.72(c)I 
has rem11ined essentially unchanged 
from the proposed rule, except for 
addition of the title "Followup 
Notification" and some renumbering. 

This paragraph is intended to provide 
the NRC with timely notification when 
an event becomes more serious or 
additional information or new analysas 
clarify an event. 

This paragraph also permits the NRC 
to maintain a continuous · 
communications channel because of the 
need for continuing follow-up 
information or because of 
telecommunications problems. 

JV. Regulatory Analysis 

The Commission has prepared a 
regulatory analysis on this regulation. 
The analysis examines the costs and 
benefits of the Rule as considered by the 
Commission. A copy of the regulatory 
analysis is available for inspection and 
copying for a fee at the NRC Public 
Document Room. 1717 H Street. NW .. 
Washington. D.C. Single copies of the 
analysis may be obtained from Eric W. 

1 Weiss. Office of Inspection and 
Enforcement. U.S. Nuclear Regulatory 
Commission. Washington. O.C. 20555. 
Telephone (301) 4924973. 

V. Paperwork Reduction Act Statement 

The information collection 
requirements contained in this final rule 
have been approved by the Office of 
Management and Budget pursuant to the 
Paperwork Reduction Act. Pub. L 96-511 
(clearance number 3150-0011J. 

VJ. Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b). 
the Commission hereby certifies that 
this regulation will not have a · 
significant economic impact on a 
substantial number of small entities. 
This final rule affects electric utilities 
that are dominant in their respective 
service areas and that own and operate 
nuclear utilization facilities licensed 
under sections 103 and 104b. of the 
Atomic Energy Act of 1954. as amended. 
The amendments clarify and modify 
presently existing notification 
requirements. Accordingly, there is no 
new, significant economic impact on 
these licensees. nor do the affected 
licensees fall within the scope of the 
definition of "small entities" set forth in 
the Regulatory Flexibility Act or within 
the Small Business Size Standards set 
forth in regulations issued by the Small 
Business Administration at 13 CFR Part 
121. 

List of Subjects in 10 CFR Part 50 

Antitrust. Classified information. Firf! 
prevention. Incorporation by reference. 
Intergovernmental relations. Nuclear 
power plants and reactors. Penalty. 
Radiation protection, Reactor siting 
criteria. Reporting and recordkeeping 
requirements. 

Pursuant to the Atomic Energy Act of 
1954, as amended. the Energy 
Reorganization Act of 1974. as amended. 
and section 552 and 553 of Title 5 of the 

· United States Code, the following 
amendments to Title 10, Chapter I. Codi: 
of Federal Regulations, Part 50 are 
p~blished as a document subject to 
codifiC'.a lion. 

~ 48 FR 40882 

Published 9/12/83 

10 CFR Part 50 

Immediate Notification Requirements 
of Significant Events At Operating 
Nuclear Power Reactors 

Correction 
In FR Doc. 83-23602 beginning on page 

39039 in the issue of Monday, August 29, 
1983, make the following corrections to 
I 50.72 on page 39046: 

1. In the second line of (a)(1) insert the 
words "licensee licensed" between the 
words "reactor" and "under". 

2. In the second line of (a)(l)(ii) the · 
word "ths'' should read "this". 

3. In the fourth line of (a)(2) the word 
"commerical" should read _· 
"commercial". 

4. In the third and sixth lines of 
(b)(1)(ii) the word "powcrplant" should 
read "power plant". . 

5. In the first line o! (b)(l)(ii)(A) the 
word "a" should read "an" 

6. In the fourth line of (b)(l)(iii) the 
word "power-plant" should read "power 
plant", 

7. In the third and sixth lines of 
(b)(l)(vi) the word "powerplant" should 
read "power plant". Also in the sixth 
line of that paragraph the word 
"nulcear" should read "nuclear". 

8. In the fifth line of (b)(2)(i) the word 
"powerplant" should read power plant". 

9. In the second line of (b)(2)(ii) the 
word "an'' should read "any". 
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48 FR 46489 
Published 10/13/83 
Effective 11 /14/83 

Temporary Operating Lincenses 

See Part 2 Statement of Consideration 

48 FR 50878 

Published 11/4/83 

Effective 12/7 /83 

10 CFR Part 50 

Codes end Standards for Nuclear 
Power Plants; Summer 1982 Addenda 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Commission is-amending 
lt1 regulations to incorporate by 
referepce the Summer 1982 Addenda of 
the American Society of Mechanical 
Engineers (ASME) Boiler Pressure 
VeHel Code. The sections of the ASME 
Code being Incorporated provide rules 
for the construction on nuchiar power 
plant components. Adoption of these 
amendments will permit the use of 
improved methods for construction of 
nuclear power plants. · 
DATES: effective date: December 7, 1983. 

The Incorporation by reference of 
certain publications listed in the 
r~gulations i1 approved by the Director 
of the Federal Register e11 of December 
.7, 1983. 
FOR FURTHER INFORMATION CONTACT: 
Ms. N. J. Miegel, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, W&11hington. 
DC 20555, Telephone: (301) 443-71!8<>, 
SUPPLEMENTARY INFORMATION: On 
December 22. 1982 the Nuclear 
Regulatory Commission published in the 
Federal Register proposed amendments 
to 1111 regulation, 10 CFR Part 50, 
"Domestic Licensing of Production end 
Utilization Facilitie1." The proposed 
amendment would ~vlee I 50.55a 10 
Incorporate by reference the Summer 
1982 Addenda to Section Ill, Division 1, 
"Rulea for the Con11tructlon of Nuclear 
Power Plant Components," of the ASME 
Boiler and PreHure Veasel Code. 

The Incorporation of the new 
Addenda doe, not change any of the 
previous 1upplementary requirements 
Included In the regulation. 

Some of the changes effected in the 
addenda that are Incorporated by this 
rule follow: 

1, The foreword of all sections of the 
Code WBII revised regarding 
interpretaJions of the Code to restrict 
the authority to iHue 1uch 

Interpretations to the American Society 
of Mechanical Engineers. Previously, 
paragraph thirteen of the foreword had 
permitted the National Board of Boiler . 
and Pressure Vessel Inspectors to iBBue 
Interpretations of the ASME Boiler and 
Pressure VeSBel Code. 

2. Paragraph NCA--8230(b) WBII 

revised to delete the requirement that 
the location of the nameplate for 
component support, be shown on the 
1upport drawing. 

3. Code Case N-100, "Pressure Relief 
Valve Design," was adopted Into the 
body of the Code as paragrapti NB-3590. 
The Code Case will be annulled when 
the Summer 1982 Addenda become 
effective. 

4. Paragraph NB-5520 was revised to 
update the-reference to the American 
Society for Nondestructive Testing 
(ASNT) 11tandard SNT-TC-lA, from the 
1975 to the 1980 Edition. It WBB also 
revised to clearly state that even If an · 
outside agency or ASNT provided the 
qualification examinations, the 
employer i1 still responsible for 
certifying Its own personnel. 

Interested persons were invited to 
submit written commenta for 
consideration in connection with the 
proposed amendment by February 22. 
1983. One comment was received on the 
proposed rule. The Summer 1982 
Addenda invoke the June 1980 Edition of 
Recommended Practice No. SNT-TC
lA, "Personnel Qualification and 
Certification in Nondestructive Testihg," 
in paragraph NB-5520 in lieu of the 1975 
Edition ofSNT...:TC-lA which was 
previously invoked. The commenter 
objected to updating the edition of SNT
TC-lA referenced by the Code because 
the commenter was of the opinion that 
the 1980 Edition of SNT-TC-lA no 
longer requires Level Ill individuals to 
demonstrate their ability to perform the 
examinations for which they ere being 
qualifi~d. ·A detailed comparison of the 
1975 end 1980 Editions of SNT-TC-lA 
reveals that although the requirements 
for qualifications of Level Ill individuals 
were changed, neither edition 
specifically requires a demonstration of 
the individual's ability to perform the 
examination. No changes to the rule 
were made in response1o the comment. 

The NRC 1taff is currently working 
with a committee of industry 
representatives that is developing an 
Improved requirements document for the 
qualification and certification of 
nondestructive examination per11onnel. 
Additionally, the staff is involved in a 
study of the qualification and 
certification of various quality 
aSBurance and quality control personnel 
that includes consideration of 
nondestructive examination personnel. 
At this time, the. staff has not conclu4ed 
that hand1-on practical examinations for 
Level Ill nondestructive examination 

personnel are warranted, and finds that 
the provisions of the-June 1980 Edition of 
SNT-TC-lA are acceptable for Section 
Ill Code activitie1, pending the 
development of any new requirements. 

In addition to the public comment, 
there was a concern raised by the NRC 
staff on the change In the 1980 Edition of 
SNT-TC-lA to the use of the word 
"1hould" in numerous placei in the 
standard where the word "shall" had 
been used in the past. The concern 
centered around whether or not the 
change in language resuJted in a change 
in the enforceability of the provisions of 
SNT-TC-lA. Because of the staffs 
concern, an inquiry, M 83--033, was 
submitted to the American Society of 
Mechanical Engineers: Boiler and 
Pressure VeSBel Code Committee, BIiking 
for an interpretation of the Code's 
endorsement of SNT-TC-1A. The 
response to the Inquiry was that 
regardless of the language usl)d in SNT
TC-lA, the Code's endorsement ofSNT
TC-lA makes the provisions of SNT
TC-lA mandatory for Code activities. 

Paperwork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget approval number 3150--0011. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that 
this rule will not have a signiiicant 
economic impact on a substantial 
number of small entities. This rule 
affects only the licensing and operation 
of nuclear power plants. The companies 
that own these plants do not fall within 
the scope of the dtfinition of "small 
entities" set forth in the Regulatory 
Flexibility Act of the Small Business 
Size Standards set out in regulations 
issued by the Small Business 
Administration al 13 CFR Part 121. Since 
these companies are dominant in their 
service areas, this rule does not fall 
within the purview of the Act. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, Fire 
prevention, Incorporation by reference, 
lntergovernm-ental relations, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. 

Pursuant to the Atomic Energy Act of 
1954, as amended. the Energy 
Reorganization Act of 1974, as amended. 
and sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendm1mls to Title 10, Chapter 1, Code 
of Federal Regulations, Part 50 are 
published as a document subject to 
codification. 
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48 FR 57477 
Published 12/30/83 

10 CFR Part 50 

Codes and Standards for Nuclear 
Power Plants; Summer 1982 Addenda; 
Correction 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule; correction. 

SUMMARY: This document corrects the 
authority citation for the final rule, 
Codes and Standards for Nuclear Power, 
Plants, Summer 1982 Addenda, 
published in the Federal Register on 
November 4, 1983. 
FOR FUATltER INFORMATION CONTACT: 
John Philips, Rules and Procedures · 
Branch, Office of Administration, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Telephone: (301) 
492-7086. 
SUPPLEMENTARY INFORMATION: The 
authority citation for 10 CFR Part 50 
published on page 50879 on November 4. 
1983, is corrected. 

For the Nuclear regulatory Commission. 
William J. Dircks, 
Executive Director for Operations. 

>49 FR 9352 
Published 3/12/84 
Effective: Upon approval of 0MB or 
6/7/84. 

t:,wironmentul Protection Regulations 
fur Domestic Lincensing and Related 
Regulatory Functions and Related 
Conforming Amendments 

See Part 51 Statements of Consideration 

>49 FR 9711 . 
Published 3/15/84 
Effective 5/14/84 

10 CFR Part 50 

Codes and Standards for Nuclear 
Power Plants 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Commission is amending 
its regulations which incorporate by 
reference national codes and standards 
for the construction of nuclear power 
plant components. The amendments 
increase specific references to the 
ASME Boiler and Pressure Vessel Code 
to include subsections that provide rules 
for the construction of certain safety 

systems and that clarify existing 
regulation_s by.removing obsolete 
provisions no longer applicable. This 
action establishes enforceable 
requirements to replace previous 
guidance. In addjtion, the amendments 
will ensure appropriate use of the 
referenced code and clarify NRC 
application requirements. 
EFFECTIVE DATE: May 14, 1984. 
FOR FURTHER INFORMATION CONTACT: 
Mr. A. Taboada, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 443-7903. 
SUPPLEMENTARY INFORMATION: On April 
13, 1982, the Nuclear Regulatory 
Commission published in the Federal 
Register (47 FR 15801) proposed 
amendments to its regulation. lO·CFR 
Part 50, "Domestic Licensing of 
Production and Utilization Facilities,". 
which would amend §. 50.55a. "Codes 
and Standards." The proposed 
amendments constituted a general 
revision of § 50.55a designed lo upda!P 
NRC requirements after 10 years of 
experience and make them more · 
consistent with pertinent national 
standards. More specifically, the 
proposed amendments would have (a) 
added specific references to parts of 
Section III of the ASME Boiler and 
Pressure Vessel Code which apply to thP 
construction of Classes 2 and 3 
components. (b) deleted obsolete 
references and provisions, and (c) 
simplified the procedure for authorizing 
alternatives lo certain NRC 
requirements. 

Interested persons were invited to 
submit written comments by June 14, 
1982. Twelve letters of comment were 
received. Of these, seven commentors 
supported, in general, the main 
provision of the proposed amendments 
to add specific references to additional 
parts of the ASME Code. One 
commenlor disagreed. Another 
commentor objected to deleting the 
exemption from the code requirement 
for applying the Code N Symbol. Most of 
the adverse comments dealt with the · 
application of specific requirements. A 
brief summary of the more significant 
adverse comments and staff responses 
follows. 

Eight of the commentors objected to 
the proposed provisions that applied to 
the classification of components used 
for determining which part of the ASME 
Code should apply. Three of the eight 
replies came directly· from the American 
Nuclear Society (ANS) Standards 
Committee and contained detailed 
objections to the classification 
provisions and recommended that the 
rule apply the classification systems 
developed by ANS as set out in the draft 
standards ANS 51.1 and ANS 52.1. Five 
of the eight commentors endorsed the 

letters sent by ANS. 
To resolve the question of component 

classification, the staff met on 
September 15, 1982, l:Vith representatives 
of ANS-and other interested 
organizations and discussed in detail 
the existing NRC and industry practices 
for classification of safety-related 
components and related problems. 
Those per.sons attending the meeting . 
agreed that classification is more . 
appropriately a subject for a regulatory 
w..ide than for a regulation since 
cldssificalions are frequently plant 
:,pecific and involve so many variables 
that regulatory controls need to be more 
flexible. As a result, the NRC hu 
revised the final rule -10 eliminate . · 
detailed.classification of components. 
lnstead,.general guidance has been.· 
added for establishing the 
classifications. Further, the NRC staff -
has agreed to evaluate the ANS 
classification systems for referencing in 
a Regulatory Guide. · 

A copy of the comments received on 
the proposed rule and an abstract of the 
comments which gives the staff 
response to each issue raised by the . 
commentors is available for public . 
inspection and copying for a fee at· the
Commission's Public Document Room at 
1717 H Street NW., Washington, DC. 
Single copies may be obtained by . 
written request to the Office of Nuclear 
Regulatory Research, U.S. Nuclear c, 
Regulatory Commission, Washington. 
DC 20555, Attention: A. Taboada. · · 

Rulemaking Background 

Commission policy, -stated in General 
Design Criterion 1, "Quality Standards 
and Records" (10 CFR Part 50, Appendix 
A) and in I 50.55a, prescribes that 
structures, systems, and components:. , 
important to safety be designed, 
fabricated, erected, and tested to.quality 
standards commensurate with the ' 
impprtance. of the safety function to be 
performed. In this regard, on June 12, 
19i1 (36 FR 11423), the Commission 
incorporated by reference in § 50.55a 
several codes published by the 
American Society of Mechanical 
Engineers (ASME) to be applied to the 
rnnstruction of components of the 
reactor coolant pressure boundary"of 
water-cooled nuclear power reactors. 
Section Ill of the ASME Boiler and 
Pressure Vessel Code, applicable at that 
time only to nuclear vessels. was 
incorporated by reference to establish· -
stdndards for vessels. Other ASME 
c, ,des ( described below) of more general 
Hpr:lication were incorporated by 
rd1:rence to establish standards for 
;,;ping. pumps. and valves. 

Subsequently. the ASME Boiler and 
!'rPssure Vessel Code Committee 
•!xpanded Section III of the Code to 
.i,,ply to other nuclear power plant 
components [including riping. pumps, 
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,rnd \'alves) in addition to nuclear 
vessels. The expansion included many 
of the appropriate provisions from the 

· r.,ore general codes incorporated hy 
rPfP.rence in§ 50.55a on June 12. 1971. 

On February 12. 1976 (41 FR 6256), the 
Co,r:mission iimended § 50.55a to make 
::,.:! c.xpanded Section III effective code 
f,,r piping, pumps, and valves of the · 
reactor coolant pressure boi.mdary"for. 
•,..-ater-cooled nuclear plants fo'r which 
construction permits were issued on or 
after July 1, 1974. The amendment 
limited use of the more general codes to 
plants for which construction permits 
were issued before July 1, 1974. 

Section III of the Code is regularly 
updated by ASME.in new editions and 
addenda to include new developments 
and -to reflect experience with the use of 
the Code. Those parts of the new 
editions and addenda that pertain to the 
reactor coolant pressure boundary. are 
reviewed by the Commission staff and, 
if acceptable, are incorporated by 
reference in § 50.55a. Although not 

, specifically included in the regulations. 
the remaining parts of Section IIl that 
pertain to other systems are also 
reviewed l>y the Commission staff and, 
if acceptable, are used in the evaluation 
of specific license applications. Several 
parts of Section Ill that apply to Class 2 
and 3 components have been used as 
guidance in this manner for 
approxilil.lltely 10 years and are 
referenced in Regulatory Guide 1.26, 
"Quality Group Classifications and · 
Standards for Water-, Steam-, and 
Radioactive-Waste-Containing 
Components of Nuclear Power Plants." 

. Presently, other parts of the ASME 
-Nuclear Code (Section III) cover metal 
containments, component supports, core 
support structures and concrete vessels. 
It is the intent of the Commission to 

. in'corporate by reference specific parts 
of the ASME Nuclear Code after 
appropriate evaluations and as _ · 
adequate experience with use of each 
part of the Code confirms 'its . 
acceptability. 

Substance of the Final Rule 
Now that experience has shown 

additional parts of Section m of the 
ASME Boiler and Pressure Vessel Code 
to be adequate for use on a general 
basis, the Commission is adding specific 
references to these additional parts in 
§ 50.55a. These additions include the 
requirements for Class 2 Components, 
which are found in Subsections NC and 
NCA of the Code, and the requirements 
of Class 3 Components, which are found 
in Subsections ND and NCA of the 
Code. 

To clarify the requirements of 
§ 50.55a, the Commission is also deleting 
obsolete incorporations by i·eference of 
general codes which a-re superseded by 
Section III of the ASME Code. However, 

any pre\·ious acceptance of general 
codes by the Commission for nuclear 
plants for which construction permits 
wpre issued prior to these deletions will 
contim.:e to be in effect, and deletion of 
these Codes from§ 50.55a should not be 
cons-truecl" otherwise. The Codes being 
deleted include: 

(a) For piping of the Reactor Coolant 
Pressure Boundary-

• American Standard Code for Pressuf'e 
Piping. ASA 831.1 

• USA Standard Code for Pressure 
· Piping, USAS B31.1.0 

• USA Standard for Nuclear Power 
Piping. USAS B31.7 

• .ASA 831.1 Code Cases N7, N9 and 
Nli> 
(b) For pumps of the .Reactor Coolant 

Pressure Boundary-
• Draft ASME Code for Pnmps and 

Valves for Nuclear Power 
• ASA B31.1 Code Cases N7, N9, and 

N10 

[c) For values of the Reactor Coolant 
Pressure Boundary-
• American Standard Code for Pres&Ure 

Piping ASA B31.l 
• USA Standard Code for Pressure 

Piping USAS B31.1.0 
• Draft ASME Code for Pumps and 

Valves for Nuclear.Power 
• ASA B31.1 Code Cases NZ, N7, N9 and 

NlO 
The Commission is also making two 

procedural changes in the amendment to 
§ 50.55a. One change deals with the 
need for NRC authorization for a 
pro.posed alternath·e to requirements in 
the regulation. The amendment clarifies 
the existing regulation by providing that 
the Director of the Office of Nuclear 
Reac_tor Regulation may authorize 
alternatives to the requirements in 
§ 50.55a after demonstration by the 
applicant that (al the proposed 
alternative would provide an acceptable 
level of quality and safety or (b) 
compliance with specific requirements 
would result in a hardship or unusual 
difficulty without a compensating 
increase in the level of quality or safety. 

The other procedural change deletes 
the obsolete provision of paragraph (a) 
that exempts nucle_ar components 
constructed to ASME Code rules from 
the Code reqµirement that the Code N
symbol stamp be applied to these 
components. This exemption was 
initiated when there was no provision 
for foreign suppliers to comply with the 
administrative enforcement aspect of 
the Code. Previously, foreign suppliers, 
fully qualified in other respects, could 
not be issued a Code N-svmhol stamp t., 
apply to components and·. hence, would 
have been excluded from supplying 
components for domestic nuclear planti;. 

This situation has been changed Hnd 
foreign suppliers may now be issued 
Code N-symbol st;imps. 
Regulatory Analysis 

The Commission has prepared a 
re~ulatory analysis for this r_egulation. 
The analysis examines the costs and 
benefits of the rule as considered by the 
Commission. A copy of the regulatory 
analysis is available for inspectii:m and 
copying for a fee at the NRC Public 
Document Room, 1717 H Street, NW., 
Washington, D.C. Single copies of the 
analysis may be obtained from A. 
Taboada, Office of Nuclear Regulatory 
Research, U.S. Nuclear Regulatory 
Commission, Washington. D.C. 20555. 
telephone (301) 443-7903.· 

Paperwork Reduction Act Statement 

The application, reporting and 
recordkeeping requirements contained 
in this proposed regulation have been 
approved by the Office of Management 
and Budget; 0MB approval No. 3151-
0011. 

Regulatory Flexibility Statement 

This rule(§ 50.55a) requires that 
certain nuclear power plant components 
be constructed to the nuclear section of 
the ASME Boiler and Pressure Vessel 
Code, the standard used by the nuclear 
industry to comply with the NRC 
General Design Criteria and Quality 
Assurance Criteria. To attest that a 
component has been found to meet all of 
the specified Code requirements. the 
A.SME Code requires that the 
component be stamped with a Code N
Stamp issued to manufacturers qualified 
through an ASME accreditation survey. 
The ASME Code also calls for specific 
inspections and verifications of records 
by an independent Authorized , 
Inspection Agency (AIAJ established by 
illegal authority (state or municipality). 
This amendment to § 50.55a expands the 
applic;ibility of the ASME Code and 
removes obsolete provisions and the 
exemption. previously in the rule, that 
the Code N Symbol Stamp need not be 
applied. 

The direct cost incurred by a small 
r.ianufacturer as a result of this 
amendment will vary depending on the 
r:!rcumstances. An estimated 550 
r11anufacturers. approximately 10·'0 of 
wliich may be small manufacturers. are 
already certified as N-Stdmp holders by 
:\'.;;!\,IE, and it is assumed that they 
woulJ not incur new costs. An ASME 
accreditation survey (i.e .. audit and 
evaluation) costs a manufacturer an 
average of $9000 and recurs at 3 year 
intervals. The cost for Authorized 
1:ispection Agency services is 
,rpproximately $250 per day per · 
inspector plus expenses. This service fur 
;i small manufacturer would typically 
irn:lud,· !wrJ [one-day) audits per yPar 
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and three inspection visits per order but 
would vary depending on the 
complexity of the components being 
manufactured. 

On this basis, the direct cost for a 
small manufacturer to maintain code 
accreditation and provide the required 
third party (AIA) inspection is estimated· 
to be as high as $3500 per year assuming 
that the cost of inspection visits are 
applied to the price of the componeiit. 
For multiorders the cost per order for 
accreditation would be less. 

Approxim~tely 30 new firms per year, 
some of which are expected to be small 
firms. apply for ASME accreditation to 
be N stamp holders. For these firms, 
particularly if new to the nuclear field, 
additional indirect costs may be 
incurred in establishing and maintaining 
an ASME certified shop. Si. ~h indirect 
costs might result from complying with, 
for example, code requirements for 
qualifying welders, establishing specific 
quality control programs, and · 
maintaining appropriate procedures and. 
records. However, since Appendices A 
and B of 10 CFR Part 50 already require 
quality standards and a quality 
assurance program that parallels the 
ASME Code requirements, and in fact, 
the ASME Code has become the NRC 
and industry standard for compliance 
with these appendices, the costs 
associated with meeting requirements of 
Appendices A and B are estimated to be 
substantially equivalent to the cost of 
meeting ASME Code requirements. 
Therefore, the NRC estimates that no 
major additional cost would be incurred 
as a result of this rule, by a small 
manufacturing shop providing nuclear 
quality products. 

The NRC requested comments on the 
economic impact of this rule on small 
businesses in the proposed amendment. 
No comments were received from small 
businesses. However, two operating 
utilities commented that this rule would, 
in effect, preclude the occasional 
purchase of spare parts or renewal parts 
from some small shops who probably 
would not find it economically feasible 
to establish and maintain an ASME 
certified shop. NRC estimates that the 
number of small shops"so affected 
would be few and would not constitute 
a substantial number of the small 
businesses involved in nuclear 
component construction. Further. the 
rule contains a provision to permit 
alternatives to specific ASME Code 
requ1rements, in case of hardships. that 
would. in effect. permit the use of such. 
uncertified shops if an equivalent level 
of qudlity and safety were provided. 

Thus. in accordance with the 
Rt!~ulatory Flexibility Act.:; ll.S.C. 

605(b), the NRC hereby certifies that this 
rule will not ha\'e a significant economic 
impact upon a substantial number nf 
small entities. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, Fire 
prevention, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. 

Pursuant to the Atomic Energy Act of 
1954, as amended, ·the Energy 
Reorganization Act of 1974, as amended. 
and section 553 of Title 5 of the United 
States Code, the following amendments. 
to 10 CFR Part 50 are published as a 
document subject to codification. 

49 FR 10657 
Published 3/22/84 

10 CFR Part 50 

Codes and Standards re, Nuclei1r 
Power Plants 

Correction 

In FR Doc. 84-6953 beginning on page 
9711 of the issue Thursday. March 15, 
Hl84, make the following corrections: 

1. On page 9713, third column, in the 
first line of§ 50.55a (al(2). ··system" 
shoulc\ be "Systems"': · · 

2. On page 9714, second column, in 
§ 50.55a (c)(4) and (dl(1), replace the 
parenthetical expression with "May 14, 
1984". . 

3. On the same page; third column, in 
the fourth line of footnote 9 to § 50.55a, 
"50.349b]" should be "50.34{b]"'. 

49 FR 19623 
Published 5/9/84 
Effective 5/9/84 

Information Collection Requirements; 
Display of 0MB Control Numbers 

See Part O Statements of Consideration 

49 FR 24512 
Published 6/14/84 
Effective 6/7 /84 

Environmental Protection Regulations 
for Domestic Licensing and Related 
Regulatory Functions and Related 
Conforming Amendments 

See Part 2 Statements of Consideration 

49 FR 26036 
Published 6/26/84 
Effective 7 /26/84 

10 CFR Part 50 

Reduction of Risk from Anticipated 
Transients Without Scram (ATWS) 
Events for' Light-Water-Cooled Nuclear 
Power Plants · 
AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Commission is amending, 
its regulations lei require improvements. 
in the design and operation of light
water-cooled nuclear power plants to.· 
reduce the likelihood of failure of the .. 
reactor protection system to shut down 
the reactor (scram) following anticipated 
transients and to mitigate the 
consequences of anticipated transi~nts 
without scram [ATWSJ event. The final. 
rule requires the installation of certain 
equipment in nuclear power plants. It 
also encourages the development of a 
reliability assurance program for the 
reactor trip system on a voluntary basis. 
This 'will significantly reduce the risk of 
nuclear power plant operation. 
EFFECTIVE DATE: July 26, 1984. 
FOR FURTHER INFORMATION CONTACT: 
David W. Pyatt, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, (301) 443-7631. 
SUPPLEMENTARY INFORMATION: An 
anticipated transient without' scram : .' 
(ATWS) is an expected operational . 
transient (such as a loss offeedwater, . 
loss of condenser vacuum, or loss of 
offsite power to the reactor) which is 
accompanied by a failure of the reactor,• 
trip system [RTSJ, a part of the · 
protection system, to shut down the 
reactor. The reactor trip system consists 
of those power sources, sensors, 
initiation circuits, logic matrices, 
bypasses, interlocks, racks, panels and . 
control boards, and actuation and 
actuated devices that are required to 
initiate reactor shutdown; this includes 
circuit breako,rs, the control rods and 
control rod mechanisms. That portion of 
the RTS exclusive of the control rods 
and control rod !I'echanisms is here 
referred to as the scram system. ATWS 
accidents are a cause of concern 
because under certain postulated 
conditions they could lead to severe 
core damage and release of. 
radioactivity to the environment. The 
ATWS question involves safe shutdown· 
of the reactor during a transient, if there 
is a failure of the RTS. There have been 
precursors to an ATWS; the latest was a 
failure of the automatic portion of the 
RTS at the Salem 1 nuclear generating 
station on February 25, 1983. In that 
incident, manual shutdown was 
accomplished after 30 seconds, and no 
core damage or release of radioactivity 
occurred. 

On November 24, 1981, the 
Commission invited comm,ents on three 
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alte,native proposed rules relating to 
ATWS (46 FR 57521). Each of.the three 
alternative proposed rules had the 
objective of reductioifof risk from .. 
ATWS and each featured a different 
approach to achieve that objective. One 
alternative (the Staff Rule) emphasized 
individual reactor evaluation to identify 
needed improvements. The second · 
alternative (the Hendrie Rule) . 
emphasized reliability assurance and 
would have also required certain 
hardware modifications. The third 
alternative. proposed by the Utility 
Group on ATWS in petition for . 
rulemaking PRM 50-29, prescribed 
specific changes that' were keyed to the 
type of reactor and its manufacturer. 

Thirty-nine public comments were . . 
received at or close to the April 23, 1982 · 
deadline for submission of comments. 
An additional comment was received on 
June 24, 1982. Copies of the.comments 
may be examined in the Commission's 
Publii::-Oocument Room· at 1717 H Street, 
NW.', Washington, D.C. The fol!owing 
organizations and individuals provided 
comments: · 

1. F. I. Lewis, Philadelphia, Pennsylvania 
(private citizen) 

2. S. L. Ilia!!, Mentor, Ohio (private citizen) 
3. Washington Public Power Supply System 

(WPPSSJ 
4. Standardized Nuclear Unit Power Plant 

System [SNUPPSJ . . ; 
5. South Carolina Electrkand Gas Company 

(South Carolina) 
6. General Electric Company (GE) 
7. Duke Power Company (Duke) · 
8. Atomic Industrial Forum (AIFJ 
9. Detroit Edison (DE) 
10. Mississippi P.ower and Light Company 

[MP&LJ 
11. "I:'i'xas Utilities Generating Company 

(TUGCJ .. 
12. Commonwealth Edison.Company ' · 
13. Combustion Engineering. Incorporal~d 

(CE) 
14. The Utility Group on A'rv'VS. repre•enting 

22 utilities · 
15. Combustion E,ngineering Owners Group 
1ti. I louston Lighting and Power (HL&P) · 
17. Portland General Electric Company 

(PGECJ 
18. GPU Nuclear (GPU) 
19. Babcock and Wilcox Company (D&WJ 
20. Ebasco SP.rvices, Incorporated (Ebasco)· 
21. Public Service Electric and Gas Company 

(PSE&GJ · 
22. Carolina Power and Light Company . 

(CP&LJ, first comment 
23. Stone. and Webster EPgineering 

Corporation (S&WJ 
2-t. Florida Pc,wer Corporation [FPL) 
25. Gulf States Utilities Company (Gulf) 
26. Duquesne Light Compi!ny 
27. Wisconsin Public Service Corporation 

(WPSCJ 
28. Pacific Gas and Electric Company (PG&E) 
29. Tennessee Valley Authority (TV A) 
30. Pennsylvania Power and Light Company· 

(PP&LJ 
31 Virginia,Electric and Power Company 

(VEPCOJ 
32. Arkansas Power and Light Company 

(AP&LJ · 
33. Alabama Power Company (Alabama) 

34. Wisconsin Electric Power Company 
[WEPC) 

35. Power Authority of the State of New York 
(PASNY) 

36. Yankee Atomic Electric Company 
(Yankee) 

37. Public Service Company of Indiana 
(Indiana) 

38. Northeast Utilities Service Company 
(NUSCOJ 

39. Carolina Power and Light Company 
(CP&L), second comment 

40. American Electric Power Service 
Corporation (received June 24, 1982) 

Following are members of the Utility 
Group on ATWS, the petitioner in the 
PRM-50-29. 

Arkansas Power and Light Company 
Boston Edison Company 
Connecticut Yankee Power Company 
The Detroit Edison Company 
Florida Power Corporation 
Gulf States Utilities Company 
Maine Yankee Atomic Power Company 
Northeast Nuclear Energy Company 
Pacific Gas and Electric Company 
Public Service Electric and Gas Co. 
Washington Public Power Supply System 
Baltimore Gas and Electric Company 
Commonwealth Edison Company 
Consumers Power Company 
Duke Power Company 
Florida Power and Light·Company 
Long Island Lighting Company 
Nebraska Public Power District 
Omaha Public Power District 
Penn~ylvania Power and Light Company 
Vermont Y,!3nkee Nuclear Power Corp. 

The breakdown by preference among 
ccmmenters for the three alternative 
proposed rule approaches is. as follows:· 

Support ."Utility Rule" (PRM-50-29} 

WPPSS 
DE 
Commonwealth Edison 
The Utility Group on ATWS 
I-IL&P . 

Ebasco 
PSE:&G 
FPL 
Gulf 
PP&L 
Ya:·:kee 

S1..pport "Hendrie Rule" (Most support 
for this option is tentative with many 
reserv2.tions.J 

South Carolina 
Duquesne 
CP&L. first comment (could also be 

considered e "No Rule" choice) 
WPSC 
VEPCO 
S&W 

Farnr No Rule 

SNUPPS 
GE 
Duke 
AIF 
MP&L 
TUGC 
CE 

CE Owners Group 
PGEC 
GPU 
B&W 
PG&E 
AP&L 
Alabama 
WEPC 
Indiana 
CP&L. second commenl 
NUSCO 
American Electric 

Tlw Staff Kule option was l'anm,d h~ 
Ms. S. L. Hiatt who commented that it 
was the most stringent of the three 
proposals, but that it would be better to 
return to the implementation of specific 
hardware changes than to require 
evaluation models. Commenters TVA 
and PASNY stated a preference for 
"Alternative 2A" of NUREG-0460'. Vol. 
4, which is very similar to the Utility 
Kule. The commenls from Mr.MI. Lewis 
did not favor any of the alternatives. bu! 
he pointed out limitations of both NRC
proposed rules (limitalions of modeling) 
and felt that the Commission was not 
tully addressing A TWS. 

Most of the utility commenters 
preferred that the Commission 
promulgate no rule on ATWS. However. 
many commenters chose either the 
Utility Rule or the Hendrie Rule as the 
more favorable of the alternatives 
presented (including some commenters 
within the Utility Group). The No Rule 
category described above includes those 
who felt that the risks from ATWS are 
already sufficiently low. plus those who 
recommended combining the ATWS 
rulemaking with other Commission 
activities such as the Severe Accident 
Program or the de\•elopment of a Safety 
Goal. 

The comments provided by the Utility 
Group on ATWS consisted of a three 
volume technical report which includes 
a review and evaluation of past NRC. 
and industry studies, a generic but 
substantial probabilistic risk assessment 
of the issue for each NSSS vendor, and a 
value-impact analysis of all three 
proposed rules. The conclusions are: 

1. The Staff and Hendrie Rules fail the 
value-impact test. 
·2. Only the Utility Rule is consistent 

with current NRC policies. 
3. The record and notice for the Staff 

und Hendrie Rules are inadequate. 
In order to resolve the ATWS rule 

issue, it was necessary for the NRC stuff 
to evaluate !he Utility Group report. 
This was done by a lechnical assistance 
contract. 

A report which provided a critique of 
the Utility Group comments was 
prepared by En~rgy Incorporated 

'A free single copy of NUREG--0450. Vol. 4. to the 
•~lent of supply. may be requested for public 
comment by writing to the Publication Services 
Section. Document Management Branch. Division of 
Document Control. U.S. Nuclear Regulatory 
Commission. Washington, D.C. 20555. 
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_through Sandia National Laboratories 
and may be examined at the 
Commission's Public Document Room 
(PDR) at 1717 H Street, Washington. 
D.C. Also, a summary of 39 public 
comments. as well as a plan to resolve 
the ATWS rule, is available in SECY-
82-275 at the PDR. · 

As proposed in SECY--82-275 and the 
Commission briefing on July 13, 1982, a 
Task Force and Steering Group of NRC 
personnel from several offices was 
formed to consider the folio.wing 
alterna lives: ' 

1. Promulgation of no ATWS rule or 
including ATWS und.er the Severe 
Accident Progr,am: 

2. Adoption of the proposed or a 
modified version.of the Utility Group 
Rule (PRM-50-29):. 

3. Adoption of the Staff Rule or a 
modification of it: or · 

4. Ad'option of those portions of the 
Hendrie Rule for. which there exists a 
technical basis. 

The Commission has given careful 
consideration to all the comments and is 
now. publishing a final rule. This final · 
rule uses in part the same approach that 
is used in the Utility Group's petition for 
rulemaking. Prescribed changes, keyed 
to the reactor's typ.e and manufacturer, 
are set out in the. final rule. The costs. 
and values of these changes and of other 
considered changes are discussed in a 
document on file in the Commission's 
Public Document Room, entitled 
"Recommendations of the ATWS Task 
Force." · 

Summary of Staff, Hendrie, and Utility 
Rules 

The Staff Rule (46 FR 57521) would 
have resolved ATWS by establishing 
performance cri.teria (e.g., there would 
be analyses to verify that Service Level 
C of the ASME Boiler and Pressure 
Vessel Code would not be exceeded. 
fuel integrity would be maintained, there 
woulc! be ,no excessive radioactiv:ity 
release, t.he containment would not fail. 
imd long-term shutdown and cooling 
would l,e assured). The Hendrie Rule (4B 
FR 57521), while using much of the same 
information base as the Staff Rule, 
proposed to res~lve ATWS by 
establishing a reliability assurance 
program for systems that prevent or 
mitigate ATWS accidents and 
prescribing certain hardware 
modifications which would allow for: (1) 
Autom,atically tripping recirculation 
pump cif a BWR under conditions 
indicative of an ATWS: (2) 
automatically actuating the sl!rndby 
liquid control system (SLCS) for BWRs: 
(3) providing a reliable scram discharge 
volume for BWRs: (4) providing for the 
prompt. automatic initiation of the 
auxiliary feedwater system for 
conditions indicative of an ATWS: imd 
(5) assuring that the .instruments 

necessary for the diagnosis of und 
recovery from ATWS uccident 
sequences will riot be disubled. Finally, 
the Utility Rule proposed specific design 
modificulionsfor each reuctor 
manufacturer. It contuined proposals 
that: (a) all Westinghouse reactors have 
initiation of the auxiliary feedwater 
system and turbine trip diverse from the 
reactor protection system: [bl all 
Combustion Engineering and Babcock 
and Wilcox reactors have diverse · 
iP.itiation of auxiliary feedwater and 
turbine trip [similar to\\lestinghouse) 
and a diverse scram system; and [c) 
existing boiling water reactors 
manufactured by General Electric have 
(1) a means to trip the recirculation 
pumps upon receipt of a signal 
indicative of an ATWS, (2) a diverse 
scram system, and (3) a modification of 
the scram discharge volume. Also, new 
[three years after the rule becomes 
effective) General Electric plants would 
have a standby liquid control system 
increased to 86 gpni and all reactor 
lic~nsees would institute training for 
operators. 

Basis for Final Rule as Promulgated by 
the Commission 

The vast majority of the commenters 
felt that the approach of the Staff Rule 
was too open-ended in terms of costs to 
resolve ATWS (e.g .. the analyses could 
be very costly and time consuming). The 
Hendrie Rule was found difficult to 
interpret by mosi commenters. The 
ATWS Steering Group opted to evaluate 
generic plarits, in a fashion similar to the 
Utility Group approach, and define the 
various fixes and estimate the reduction 
in probability for ATWS sequences as 
each additional requirement was added. 
This would then give a value (reduction 
in risk) that could be compared to the 
impact (cost in dollars) of each 
incremental requirement. There are 
large uncertainties in these analyses, . 
and the detailed results of the analyses 
can be found in the report entiUed 
"Recommendations of the A TWS Task 
Force" (discussed above). A brief . 
discussion of the final rule's provisions, 
including value/impact evaluations, is 
given next: 

Diverse and Independent Auxiliary ' 
Feedwater Initiation and Turbine Trip 
for PWRs: § 50.62{c}{1) 

This was proposed by the Utility 
Group on A TWS. It consists of 
equipment to trip the turbine and initiate 
auxiliary feedwater independent of the 
reactor trip system. It has the acronym 
AMSAC, which stands for Auxiliary ( or 
ATWS) Mitigating Systems Actuation 
Circuitry. It has a highly favorable 
value/impact for Westinghouse 
plants 2 and a marginally favorable 

'The installation of a diverse scram system 
significantly affects the value/impact of AMSAC. 

value/impact for Combustion 
Engineering and Babcock and Wilcox 
plants. Since it has the potential for a 
spurious trip of the react.or which 
reduces its value/impact, it-should be 
designed to minimize these trips. 

Diverse Scram System: 50.62 {c}{2} and 
{c}{3} · 

This was proposed by the Utility . 
Group <:Jn ATWS for General Electric, . 
Combustion Engineering, and Babcock . 
and Wilcox plants. It has a, fa,voraqle· 
value/impact from the Stafrs analysis.: 
However, the principal reasons for .. 
requiring the feature are to assure. . 
emphasis on accident prevention and to 
obtain the resultant.decrease in . 
potential common cause failure paths in 
the. trip sys~em. It also has the potential 
for a spurious .trip of the reactor; . 
therefore, it should be designed to 
minimize spurious trips. For General 
Electric plants, installation may extend 
by one or two days the downtime,during 
a refueling outage. . : ,. 

A ,diverse scram system for · 
Westinghou~e.plants was not a 
recomrnendati,on of the Utility Group on 
ATWS and was not a clear requirement 
of the Staff Rule or the Hendrie Rule; : 
although the Utility Group on ATWS 
interpreted the Staff Rule to include it.· 
The system does, however, have a .,. , 
mqrginally favora.ble value/impact for , 
Westinghouse plants, assures emphasis 
on.accident prevention, and results in a. 
minimization of .the potential for 
common cause failure paths. To assure 
full opportunity for public comment, the 
requirement for a diverse .scram system·, 
for Westinghouse plants will be 
published separately as a proposed·rule. 

Increased Standby Liquid Control . 
System (SLCS): § 50.fJ2{c}{4} . . 

The SLCS is a system for injecting·.: . 
borated water into the reactor primary,. 
coolant system. The neutron absorption 
by the boron causes shutdown of the... 
reactor. Addition cif this system wa11 · 
proposed by the Utility Group on ATWS 
for new plants (those receiving an .. 
operating license three years after the 
effective date of the final rule). The 
Commission believes that, with the use,. 
of tiµ! Emergency Procedure Guidelines 
proposed by the BWR Owners Group 
and General Electric that are being 
implemented at operating BWRs, 
increasing the SLCS capacity for . . 
operating plants may inhure an intact e· 
containment for isola'tion.transients, 
althou·gh there is uncertainty in . 
containment failure modes. Because of 
the vulnerability of BWR containments 
to ATWS sequences, the Commission. 
has determined that this enhanced 
mitigation feature is warranted. The · 
high pressure portion of the ECCS of 
BWR/5 and BWR/8 licensees (HPSC) is 
injected into spray spargers in the core 
exit plenum. For these plants, the · 
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preferred location for the injection ofthe 
borated water from the SLCS is the : 
HPCS line just external to the,reactor 
vessel instead of the standpipe at the 
core inlet plenum. A similar location is 
preferred for those BWR/ 4 licensees · 
with HPCI injection into spargers in the 
core exit plenum. This injection loca'tion 
provides significant improvement in 
mixing of the borated w:ater, particularly 
under low vessel water level· conditions 
auch'as encountered when the EPGs are 
followed. Thiii injection· location is also 
pteferred, since it c<iuld prevent local ' ' 
power increases and ·possible power 
excursions during· the recovery phase of 
an'ATWS when cold unborated ECCS · 
water could be added above the core. 
Some BWR/5 and BWR/6 licensees 
already.have this injection location and 
have designed the SLc:;s·accordingly. · 

Auto,matic Recirculatio'n Pump Trip ior 
BWRs: § 50.62{c}{5} . . . . 

.· Recirculation pump trip (RPT) was 
proposed as a rule requirement by the 
Utility Group on ATWS. This safety 
feature will result in a reduction of 
reactor power from 100 percent to about 
30 percent following a transient (and 
failure to scram) within a minute or so, 
This l)i'oposed requirement has already 
been implemented· on all operational 
BWRs· in response to a show cau·se 
order dated February 21;·1980. The BWR 
owners generally agree that this is a · 
necessary requirement, and iris ·being 
included in the final rule for ·. 
completeness.· 
Automatic Initiation of Standby Liquid· 
Control System· · · · · 

.. ,One of thlil alternatives ~onsid~red by 
the Task Force was an automaticlll!y . 
initiated standby liquid control system · 
with a capacity of greater than 86 gpm 
(such as 15Q.a.200 gpm). This would have 
resulted in a considerable risk reduction 
(about a factor of seven) after'the ARI is 
installed for operating plants. · 
Unfortunately, the cost to do this (based 
on information supplied by the Utility 
Group on ATWSJ is on the· order of $24' 
million per plant and is significantly . 
impacted by the costs of'downtime from 
an inadvertent trip which would inject · · 
boron into the reactor water and by the 
costs' of downtime for 'installation in 
existing plants. The value/impact does 
not favor this alternative for existing ' 
plants. · · 

New plants (those which will receive 
construction'permits after the effective 
date of this· rule) will be required to 
have equipment for automatic initiation 
of the SLCS. Most of those plants 
already have been designed for this 
feature. Also, other plants that have 
been designed and bwlt to include this 
feature inust utilize the feature. The · . 
equipment for automatic SLCS actuation 
should b~ designed to perform its 

function in a reliable manner and to 
provide high reliability against spurious 
actuation. · 

Adding Extra Safety Valves or Burnable 
Poisons 

One of the alternatives considered by 
the Task Force was adding more safety 
valves to plants manufac~ured by 
Combustion Engineering (CE) and 
Babcock and Wilcox (B&WJ: This would 
reduce the peak pressure in the reactor 
vessel and yield a higher probability of 
the plant surviving an ATWS with no 
core damage. The peak overpressure·. 
could also be reduced by modifying the 
cote behavior (the fraction of the time · 
the nfoderator temperature coefficient is 
unfavorable) by adding burnable 
poisons. The Utility Group on A.TWS 
estimated that installing larger valve· 
capacity could cost up to $10 million per 
plant.' A large fraction of this cost is the 
downtime for installation of the valves.· 
While the probability of ATWS can be 
reduced about a factor of three or more, 
the value/impact is unfavorable for this 
alternative for existing plants. These 
plants all have large dry containments 
~nd will be most able to mitigate the 
radiological consequences from an 
ATWS. This rule does not cover 
enhanced pressure relief capacity for 
~ew CE and B&W plants. However, t~e 
Commission expects that this issue 
would be addressed during the NRC's 
de~:ign review of any specific new plant 
or standard plant application. , . 

Ne~d for all Control Rods lo be lnsert~a' 
for PWRs . 

By using s:Jluble lioron fur burnup and 
xenon control, PWRs normally operate 
at or neat 100 percent power with . 
controhods nearly out (except for some 
Babcock and Wilcox "rodded" re.actors 
which keep one bank inserted for xenon 
control). Thu·s. nearly all rods ·are 
H\·ailable to participate iO"a scram. 

· Insertion of only about 20 percent 
(approximately 10) of the control rods is 
needed to achieve hot, zero power 
provided that the inserted rods are 
suitabl} uniformly distributed. What is 
important is the uniform spacing of the · 
rods. In installing a diverse scram 
system. the licensee can allow for 
partial scram failures if it is . 
demonstrated that the rod insertion . 
pattern is sufficiently uniformly spaced 
such that a hot, zero power .is achieved. 

·Considerations Regarding Reliabilil)'. 
Assurance 

As a result of the failure of the Salem 
Unit 1 reactor to scram autom1;1tically on 
February 25. 1983, the NRC conducted 
an investigation of the events (see 
NUREG--0977, "NRC Fact-finding Task 
Force Report on the ATWS Events at 
Salem Nuclear'Generaling Station. Unif 

1, on February 25, 1983" "). One of the 
principal findings was the lack of 
adequate attention being paid to the 
reliabilitr·of the reactor trip system. The 
Salem Generic Issues Task,Force · 
recommended to the Commission that a 
reliability assurance program be 
included in the final A TWS rule 
(NUREG-iOOi>, Volume 1. "Generic 
Implications of ATWS Events at the 
Salem Nuclear Power Pl.mt"•). While' 
this rule does not require such a · 
program, the Commission urges the· 
voluntary development of·a reliabilib: 
assurance program for the RTS.' · • 

The reliability assurance program 
should have the following elements: 

1. An anal~·sis of the challenges to and 
failure modes of the RTS system. · · ·· 
considering i.ndependent failures · 
quantitatively and common cause· . 
failures qualitatively. An estima,e of the 
challenge rate and the reliability of the 
RTS should be a part of the anal}•sis. 

2. A numerici:!l performance standard 
for the RTS challenges and the RTS · 
una\'ailabUit\· to use as an aid in the 
initial and c~ntinuing evaluation of tlit; 
adt•quac~- of ihe S):stem. 

.3. A process of .e\'aluating plant
specific 11nd industry-wide operating 
experience to pro,·ide feedback to. . 
assess whether the RTS is performing 
reliably enough. . . ' ' 

4. Procedures within quality'assurance 
programs to ensure that the RTS · 
performs satisfactorily in service 'from H 
reliability perspectfre. 'The frequency of 
challenges to the RTS should be as low · 
as practicable,. . .: · . · · 

A pivotal aspect of the ATWS issue is 
the reliabilit)' of the reactor _trip system 
(RTS). including the control ·rods. arid 
the' difficulty associated with.assessing 
the impact of common cause failures on 
the availabilitv of the S\'Stem' to func'tion 
whep required. All RTS systems are-' 
desi'gned for high a,·ailability. yet . 
ATWS precursors at Kahl jind Brow~s 
Fer!')' 3, and the ATWS e,·ent at Salem 1 
did occur and were the result of 
common cause failures of the RTS. The 
Kahl arid Brown Ferry 3. inc.idents were 
described in the Federal Register·notice" 
co.ntaini'ng the proposed rules which. 
was published on No,·ember 24.1981 (46 
FR57521). The Salem 1 incident 
occurred after the proposed·ruies were 
published. ' ' ' ' 

.An analysis of the RTS should ·be 
performed using existing methodologies 
for quantitative C\'aluation of system . 
reliabilit)' (e.g .. unavailability). A fault 
tree and qualitative common cause 
failure analysis should be performed to . 
identify the potential important faults of 

'Copi,s of NUREG--OA7i and 1000 may be 
pur.chased b)· calling (301) 492-9530 or b)' writing 10 · 
lhe Publicalion Services Seclion. Documenl 
Managemenl Branch. Dh·ision.ofTechnical 
lnfo,malion and Documenl Conlrol. U.S. Nuclear 
Regutato~· Commission, Washinglon. D.C. Z0555: or 
purchased from the Nalional Technical lnformalion 
Sen·ice. Department of. Commerce: 5285 Port Ro)·al 
Road. Springfield. VA 2:?161. 
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the RTS. Examples of quantitative 
analysis for the RTS are: WASH-1400 
(the Reactor Safety Study) •, the Indian 
Point Probabilistic Safety Study •, the 
Zion Probabilistic Safety Study •, and 
other probabilistic safety studies 
performed by Industry at their own 
initiative or at the request of the 
Commission. There are an estimated 15-
20 probabilistic studies of plants that 
ha\'e been performed or are being 
performed, although some of these do 
not include detailed RTS analyses. 

Additional methodological guidance is 
gi\'en in the PRA Procedures Guide, 
NUREG/CR-2300 6, January 1983. This 
Guide was developed jointly by the 
Commission. the Amerkan !\juclear 
Society and the Institute of Electric,tl 
and Electronic Engineers. 

Each licensee should establish a gmil 
or benchmark to assess the perfornrnnet~ 
of the trip system. The Commission and 
the industry ha\'e had considerable 
disagreement about the "correct" or 
"appropriate" \'c1\ue of RTS 
unarnilc1bilit\'. It would be more fruitful 
for each lice~see to hc1n a benchmark 
for comparison as the pl,int operates 
and generates new data. The treatment 
of common cause failures will be 
analyzed in a qualitati\'e fashion le> 
delt!rmine if there are any significant 
failure modes previously unidentified. 
The cost of doing this can be minimized 
by forming or using existing owners 
groups. since there is much comm01rnlity 
in RTS designs. 

Ec1ch licensee. as part of the RTS 
una\·ailability analysis, should examine 
its maintenance. surveillance, and 
testing requirements. The testing 
frequency would be examined to 
determine if testing is done too often or 
not often enough. The type of testing. 
e.g .. completeness and sequencing of 
component verification for operability. 
would be throughly reviewed. The 
nature and frequency of maintenance. 
e.g .. lubrication. cleaning. calibration. 
dimensional \'erification. physical 
mo\'ement. would be reviewed. 
Recordkeeping procedures should be 
reviewed. 

The Commission belie\'es that a 
reliability assurance program for the 
reactor trip systems should be 
de\'eloped and implemented, with cle!!r 

• \th rtllll lh· ! 1\p1t', ,lit' .t\t1ilJblt· hll (111ft hd~t" 

from the Di\'ish:in of Ted:nical information and 
Document Control. l'.S. !'.uclear Re~ulatory 
Commissmn. Washington. D.C. 20555. 

'These ma) be e>.amined at the NRC Public 
Document Room. 171~ H Street. :--w .. Washington. 
D.C. 20555. 

• Copies of this :Sl 'REG may be purchased b) 
c,.lling (301) ~9Z-!15JO ,,, b~ writing lo the 
Publication Services Section. Document 
Management Branch. Di\'ision of Technical 
Information and Document Control. U.S. Nuclear 
Regulutor~ Comm1&sion. Washington. D.C. 20555: or 
purchased from the :'l:alional Technical Information 
Ser\'ice. Department of Commerce. 5265 Port Royal 
Road. Springfield. \'A 22161. 

objecti\'e of providing additional 
assurance that the desired high 
reliabilitv of the RTS is indeed achieved 
and mai~tained. Operating experience 
in the United States appears to 
demonstrate. in some instances. that 
implementation of Appendix A 
(particularly GEi°neral Design Criterion 
21) and Appendix B to 10 CFR Part 50, 
and other NRC regulatory requirements 
may not have yielded the degree of 
reliability that is possible to achieve 
with a\'ailable technology in ·a cost
effecti\·e manner. One reason for this 
failure might be that a reliability 
standard has not been sufficiently 
de\'eloped nor quantitati\'ely set down_ 
in procedures. Another reason might be 
a failure to understand fully the 
dominant role played by common cause 
failures. 

The techniques for a reliabilty 
assurance program are in existence. 
They have been applied in an orderly, 
structured fashion in defense and 
aerospace applications since at least the 
1960s. However, details of its 
application to a commercial nuclear 
power plant have not been worked out. 
Therefore, it is strongly recommended 
that the development of a rnluntary 
reliability assurance program, limited to 
the reactor trip systeni, be performed 
jointly by the NRC and Industry, 
appropriately coordinated with INPO, 
EPRI, and the various owners groups. If 
thi~ program is not voluntarily 
implemented in an effective manner, the 
Commission will reconsider the question 
of rulemaking in this area. 

The development of industry 
programs on a voluntary basis has 
precedence in the evaluation of 
operating data for commercial nuclear 
power plants. The industry has 
developed the Nuclear Plant Reliability 
Data (NPRD) System as a voluntary 
program for the reporting of reliability 
data. The NPRD system is now 
undergoing a program of substantial 
improvement under ll\i'PO direction with 
close NRC interest. Even while such 
improvement is underway, the NPRD 
system is a valuable element of a 
reliability assurance program. 

Challenges to Safety Systems 

This rule concerns itself with 
mitigating systems which are intended 
to reduce the challenge to plant safety 
systems due to a low probability ATWS 
event. However, the Commission has 
cor.cluded that a reduction in the 
frequency of challenges to plant s<1fety 
systems should be a prime goal of each 
licensee, and the Commission believes 
that A 11..VS risk reductions can also be 
achievet! by reducing the much larger 
frequenr.y of transients whlch cali for 
the reactor protection system to operate. 
Challenges to the reactor protection 

( 

system may arise from such things as: 
L'nreliable components. inadequate 
post-trip reviews, testing, and toleranr.e 
of inadequate or degraded control 
systems. Operating experience in J,1pan 
i:1dicates a transient frequency that is 
subst:mtially less that in the United 
States. Utilities ha\'e categorized 
transients for over ten years but ha1,e 
not specifically instituted a program to 
reduce them. While not spedfir:a!ly 
required by this rule, the Commission 
urges licensees to analyze challenges to 
the plant safety systems, particularly the 
reactor trip system, s.o as to determined 
where improvements can be made. 
Considerations Regarding System and 
Equipment Criteria 

The Commission place a high 
premium on hardware, operating 
practices and maintenance practices 
which will reduce the frequency of 
challenges to plant safety systems. 
Therefore equipment required by this 
rule should be of sufficient quality and 
reliability so as to perform its intended 
function while at the same time 
minimizing the potential for transients, 
e.g., inadevertent scrams, which 
challenge other safety systems. 

The additional equipment required by 
this amendment to implement diversity 
for auxiliary feedwater system 
initiation, turbine trip, recirculation 
pump trip, and reactor trip, while 
required to be reliable, will not have to 
meet all of the stringent requirements 
normally applied to safety-related 
equipment. The equipment required by 
this amendment is for the purpose of 
reducing the probability of unacceptable 
consequences following anticipated 
operational occurrences. Since the 
combination of an anticipated 
operational occurrence, failure of the 
existing reactor trip system. and a 
seismic event or an event which results 
in significant plant physical damage has 
a low probability, seismic qualification 
and physical separation criteria need 
not be applied to the equipment required 
by this rule. In view of the redundancy 
provided in existing reactor trip 
systems, the equipment required by this 
amendment does not have to be 
redundant within itself. 

The amendment is to require diversity 
to those portions of existing rPactor trip 
systems, where only minimal diversity is 
currently provided. The logic circuits 
and actuation devices (e.g., circuit 
breakers on pressurized water reactors) 
in existing reactor trip systems utilize 
redundant, but in general identical, 
components and thus are subject to 
potential common cause failures. 
Existing reactor trip systems, however, 
measure a variety of plant parameters 
and utilize a variety of sensor types. 
Common cause failures in the diverse 
seusors of existing reactor trip systems 
are considered sufficiently unlikely that 
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additional sensor diversity is not 
necessary. Even though sensor diversity 
is not necessary, it is desirable that 
sensors in the existing reactor trip 
system not be used to provide the 
signals for the diverse equipment 
required by this amendment. Use of the 
same sensor for the existing reactor trip 
system and the diverse equipment 
would result in interconnections 
between the two systems that are 
difficult to analyze and which could 
increase the potential for common cause 
failures affecting both systems. Since 
the ser(sors for the equipment required 
by this amendment do not have to be 
safety related. there should be 
considerable flexibility for using existing 
sensors without using reactor trip 
system sensors. However, there may b1i 
some cases where the use of less than 
safety-related sensors would result in 
increased risk from frequent safety 
system challenges or where it would not 
be cost effective to use sensors separate 
from those in the existing reactor trip 
system. This is particularly the case 
where not using sensors in the existing 
reactor trip system would result in the 
need to install a new sensor connected 
to the reactor coolant system. This could 
result in significant radiation does to 
personnel making the modifications. 
Another case would be where 
installation of additional containment 
penetrations would be required. In cases 
where existing protection system 
sensors are used to provide signals to 
the diverse equipment, particular 
emphasis should be placed on the 
design of the method used to isolate the 
signal from the existing protection 
system to minimize the potential for 
adverse electrical interactions. 

The equipment required by this 
amendment must be implemented such 
that it does not degrade the existing 
protection system. This is to be 
accomplished by making the dh·erse 
equipment electrically independent to 
the extent practicable from the existing 
protection system and by insuring that 
the existing protection system will 
continue to meet al! applicable safety
related criteria after installation of the 
diverse equipment. 

The following table illustrates the 
system specifications thatthe staff 
would find acceptable for the diverse 
scram and mitigating systems. The staff 
will publish this guidance in a 
Regulatory Guide or Standard Review 
Plan revision which will also cornr 
testing. maintenance. and sur~·eillance. 
Add,itionally. the staff will issue explicit 
QA guidance for the non-s<1frl\· related 
equipment in the form of a gen.eric letter. 
The generic letter will specif) which 
requirrn1ents of the followi:-ig sections of 

Appendix B are to be applied lo non
safety rPlated equipment: (1) 
Instructions. proi:;edures. and drdwings. 
(2) document control. (3) inspection. (-1) 
test control. (5) control of measuring and 
testing equipment. (6) inspection. test. 
and operating sta!us. (7) corrective 
action. and (8) quality assurance 
records. · 

Exemptions 

Some of the older operating nuclear 
power plants (e.g .. those licensed to 
operate prior to August 22. 1969) may be 
granted an exemption from these 
amendments if thev can demonstrate 
that their risk from· ATWS is sufficient!\· 
low. Factors important to this · 
der.~onstration could be power level. 
unique design features that could 
prenmt or mitigate the consequences of 
an ATV\'S, remaining plant lifetime. or 
remote siting. 



GUIDANCE REG~RDING SYSTi.M ,~,c EQUIPMENT SPECIFIC.~T10r1S 

Safety Related 
( 1 EH:-279 i 

Redun_da~cy 

Diverse P~.,ctor 
.!.:1p Sys,:_~ 

Not rea~fred, ·t,ut the 
tmplem~ntation must be 
such that the extst1n9 
protect1on system 
continues to meet all 
applicable safety 
related criteria. 

Not required. 

~1t1~attn9.~~
(~ec1rculat1~n ~ump 
Trif and Auton.ittc ~LCS 
actuation for BWRs: 
Auxiltary Ftedwater 
.lie. tuation an.:l Turb1 ne 
Trip for PWRs) • 

Not required, but the 
implementation-must be 
such that the existing 
protection system 
continues tu meet al 1 
appl 1cable safet1 
related cri terl•. 

Not required. 

• Existing recirculation pump trip equipment Installed In BWRs In accordance with 
previous staff requtrements for thE mitig.t'cn of anticipated transients w1tt,out 
scram need not be modified. · 

C:1vers1ty from existing 
Reactor Trip Sys tern 

Electrical lnoepenaence 
fr~m.ex1stlng Reactor 
Trip Systtl'I 

I 
I 
I 

o, V"t-r~t- Redctor 
lrip~w.s tt!n 

Equipment .diversity to 
the extent reasonat, i e 
and practicabie to · 
rrin1mize the potentldl 
for COlllllon CIIUSe 
fa1lurPs 15 require1 
from the sensors 
to.and Including the 
cofTlponents use<l to 
, nterrupt control roe 
pnwer or vent the scram 
air heacJer. C1 rcui t 
breakers froo different 
manufacturers alone i.s not 
s11fficient to provide the 
rtqui red diversity for 
interruption of control 
rod power. The sensors 
need not be of a d1 verse 
,1es ign or manufacturer. 
£,ist1ng protectiun 
system instrument-
st:ns ing lin~s r~v :,e 
used. ~e nso r, dnu · 
ins triil'lents-sens i ng 
1 ir:e; shoulJ be selected 
such tl,at a~•erse 
I ntcrac t 1 on~ .with· 
e~1sting control -
systems are avoided. 

Requ I red frCI:! sensor 
output to the final · 
actuation oevice at 
which point non-safety 
re 1 oted circuits 111.1s t 
t;e i so 1 a ted from safety 
re 1 auo ci rcui ts. 

M1tlciatlng Sys!Pij's 
(RechculJt1on mp 
Trip and AutUT1atic SLCS 
actu•tion tor B,<s: 
Alxi 1 iary Feedwater 
Actuation and Turbine 
Trip for PWRs )• 

Equipment diversity to 
the extent reasonab 1 e 
and pract lcab 1 e to 
minimize the potent1ii1 
for common cause 
failures 1s required 
from the sensors 
to, but not includl ng, 
the final actuation 
device--e.g., existing 
ct rcu it ~reakers may 
be used for auxili;,ry 
feedwatei' lni tlation. 
The sensors need not 
be of a diverse design 
or manufacturer.· 
Existing protection 
system instrument
sensing 11 nes may 
oy used. Sensors 
and in~trument-
sens Ing 11 nes shou 1 d 
t;e selected such that 
adverse lnteractHins 
with existing c·Jr,trol 
sys tens are a,roided. 

Required from sensor 
output to the f1na 1 
act~ation device at 
which point non
safety ·related 
circuits must~ 
isolated .frQl!I safety 
rel i>ted ci rcul_t~. 
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Physical Separation from 
existing Reactor Trip 
System 

Environmental 
Oual fffcatfon 

Seismic Qualification 

Qua 11 ty Assurance 
for Test, Maintenance, 
and Surveillance 

Safety-Related (lE) 
Power Supply 

Testability at Power 

!If verse Reactor 
Trip Systen 

Not required, unless 
redundant divisions and 
channels In the ,xisting 
reactor trip system are 
not phys 1ca 11 y separated . 
The implementation 1T1Jst 
be such that separation 
criteria applied to the 
existing protection 
system a~ not violated. 

For anticipated 
. opera t 1 O'l.11 occurrences 

only, not for accidents. 

Not required. 

Explicit guidance 
wi 11 be issued in 
a letter. 

Not required, but rust 
be capable of per-fanning 
safety functions with 
loss of offsite power. 
Logic and actuation device 
power ITlJSt be from an 
instrument power supply 
independent from the 
power supplies for the 
existing reactor trip 
system. Existing RTS 
sensor and instrument 
channel Pllwer supplies 
may be us,d provided 
the possibility of 
co11r.1on mod, failure 
is prevented. 

P.equi red. 

Mfti~atfng Systems 
(Recircul at,on Pump 
Trip and Automatic SLCS 
actuation for Bw'Rs: 
Auxi 1 iary Feedwater 
Actudti on and Turbin! 
Trip for PWRs)• 

Not required, unless 
redundant divisions 
and channels in the 
existing re.actor trip 
system are not 
physically separated. 
The implementation 
ITlJSt be such that 
separation criteria 
app 1 i ed to the exist
ing protection system 
are not violated. 

For. anticipated 
opera ti ona I occurrences 
only, not for accidents. 

llot required. 

Explicit guidance 
will be issued fn 
a letter. 

Sot reouired, but must 
be capable of performing 
safety fun cl ions with 
loss of offsite power. 
Logic power lllJS t be 
from an instrument 
power supply inde
pendent from the 
PQwer supplies for the 
existing reactor trip 
system. Existing RTS 
sensor and instrument 
channel power suopl 1es 
may be used provided 
the possibility of 
common ,rode failure 
is prevented. 

Required. 

Inadvertent Actuation 

01 verse Reactor 
Tr-1p System 

The design should be 
such that the frequency 
of inadv,rtent reactor 
trips and challenges to 
o.ther safety sys terns 
is minimized. 

"itt~atfng Systems 
(Rec rculat10n Pump 
Trip and Automatic SLCS 
actua t 1 on for BIIRs: 
Auxiliary Feedwater 
Actuation a·nd Turbine 
Trip for PWRs)• 

The design should be 
such that th, fr!Quency 
of inadvertent actu
ation and ch a 11 enges 

to other safety 
systems is minimized. 
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With the promulgation of this final 
ATWS rule, the Commission has 
completed action on PRM-50-Z!l. The 
petitioner's requests have been granted 
in part through the incorporation of 
requirements into.the final rule which· 
address the following issues: (1) (For GE 
BWRs) (a) recirculation pump trip 
following an event indicative of an 
ATWS, and (b) independent, redundant 
and diverse electrical initiation of-scram 
following an event indicative of an 
ATWS; (Z) (For CE and B&W PWRs) 
automatic initiation of auxiliary 
feedwater independent of the reactor 
protection system; and (3) (For 
Westinghouse PWRs) automatic 
initiation of turbine trip and auxiliary. 
feedwater independent of the reactor 
protection system. The petitioner's 
request for promulgation of specific 
provisions within the context of an 
ATWS rulemaking for the following 
systems are hereby denied: (1) (For GE 
BWRs) a scram discharge volume 
system [this provision was no.t included 
in the final ATWS rule because 
licensees already have installed or are 
installing this system]; and (Z) (For CE 
and B&W PWRs) an alternate means to 
shut down the reector that is diverse 
from and redundant to the electrical 
portion of the reactor protection system 
up to but not including the trip breakers 
[,he final ATWS rule includes a 
requirement for ihe installation of an 
alternate shut-down system which IJ.1USt 
include the trip breakers]. 

Additional View of Commissioner 
Asselstine 

While I approve this rule, I would 
have required automation of the 
::;tandby Liquid Control System (SLCS) 
for all boiling water reactors. In 
addition, while I approve the elements 
of the final rule dealiag with future . 
reactors, I am not satisfied that 
sufficient attention hds been given to 
future reactors. It appears that 
,ignificarit additional reductions in the 
ATWS risk can be achic-ved without 
incurri:1g insurmountable economic; 
costs i: such measures are considered 
during the design phase. I believe this 
rule should not be taken as a barrier to 
further consideration of measures for 
ft1ture reactors that can reduce ATWS 
risk below that achieved by this rule. 

Additional Views of Commissioner 
·Roberts 

In addition to spec:fying measures to 
reduce the risk from ATWS evDhts, the 
Statement of Considerations which 
accompanies this rule directs licensees 
r:i "volunteer" to implement a reliability 
;•,surance program for the Reactor Trip 
System. 

The Reactor Trip System is one of the 
most important safety systems at 
commercial nuclear power plants. 

However, it is only one of many safety
related systems which must be closely 
monitored and carefully maintained to 
ensure a plant's safety and reliability. It 
is my view that e more logical approach 
to reliability assurance would be to 
consider such a program embracing 
those several safety systems which 
experience and analyses show could be 
significantly improved by such a 
program. This program should be 
reviewed separately from the ATWS 
rulemaking effort. 

Furthermore, the Commission should 
not call upon the industry to implement 
complicated and costly reliability 
assurance programs until it more 
thoroughly analyzes the concept and · 
until it provides specific guidance. 

Reg'ulatory Analysis 

The Commission has prepared a 
regulatory analysis for this regulation. 
The analysis examines the. costs and 
benefits of the rule as considered by the 
Commission. A copy of the regulatory 
analysis is available for inspection and 
copying for a fee at the NRC Public 
Document Room, 1717 H Street, NW., 
Washington, D.C. Single copies of the 
analysis may be obtained from David 
W. Pyatt, Office of Nuclear Regulatory 
Research, U.S. Nuclear Regulatory 
Commission, Washington, D.C. Z0555, 
Telephone (301) 443-7631. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of1980 
(44 U.S.C. 3501 et. seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 3150--0011. · 

Reg•ilatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that the 
rule will not have a significant economic 
impact on a substantial number of small 
entities. This rule affects only licensees 
that own and operate nuclear utilization 
facilities licensed under 8'2ctions· 103 
and 104 of the Atomic Energy Act of 
1954, as amended. These licensees do 
not fall within the definition of small 
businesses set forth·in section 3 of the 
Small Business Act, 15 U.S.C. 63Z, or 
within the Small Business Size 
Standards set forth in 13 CFR Part lZl. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, Fire 
prevention, Intergovernmental relations, 
Incorporation by reference, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting · 
criteria, and Reporting and 
recordkeeping requirements. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 

Reorganization Act of 1974, as amended, 
and sections 55Z and 553 of Title 5 of the 
United States-Code, the following 
amendment to 10 CFR Part 50 is 
published as a document subject to 
codification. 

~49 FR 27733 
Published 7 /6/84 
Effective 8/6/84 

10 CFR Part 50 

Emergency Planning and 
Preparedness 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Commission Is amending 
Its regulations to relax the frequency of 
participation by State and local · 
governmental authorities in emergency 
preparedness exercises at nuclear · 
power reactor sites. This relaxation : 
reflects experience gained in observing 
and evaluating over 150 emergency 
preparedness exercises since 1980 ... 
EFFECTIVE DATE: August 6, 1984; 
FOR FURTHER INFORMATION CONTACT: . 

Michael T. Jamgochian, Accident Sour,ce 
Term Program Office, Office of Nuclear 
Regulatory_Research, U.S. Nucleat'. · 
Regulatory-Commission, Washington, 
DC 20555, telephone (301) 443-7615. · 
SUPPLEMENTARY INFORMATION: .On July 
21, 1983, the Commission published in ' 
the Federal Register a proposed rule 
relating to emergency preparedness 
exercises (48 FR 33307). The proposed 
rule retained the presently required . 
annual, full-participation exercise with a 
proviso that. If all major elements in the 
emergency plan are performed in a . . 
satisfactory ma!:lller during the annual 
exercise, FEMA may recommend and ' 
the NRC may find that another exercise 
with State and local government .. 
participation is not required for up to 2 
years. The proposed rule did not.relax in 
any manner the annual requirement for 
onsite exercises that each licensee Is 
required to conduct which include 
exercising the control room, technical 
support center, and emergency 
operation facility functions. 
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hnmediately after the C::ommission 
approved publication of the proposed 
rule, the Director of FEMA wrote to NRC 
Chairman Palladino; urging the 
Commission to "* • · • adopt biennial 
exercise frequency language • • *." i.'l 10 
CFR Part 50, Appendix E to assure 
consistency in the regulations. 

FEMA's final regulation, 44 CFR 350, 
published in the Federal Register on 
September 28, 1983 (48 FR 44332), 
reduced State end local participation in 
emergency preparedness exercises to a 
frequency of once every 2 years. The 
FEMA final rule is not consistent with 
the position taken by the Commission in 
the NRC proposed rule (en annual 
frequency with a specific NRC finding 
ne~essery for relaxation). This 
difference was a source of some concern 
to both agencies. and to some of the 
commenters on the NRC proposed rule. 
The FEMA regulation requires that a 
State within the plume exposure . 
pathway EPZ fully participate in an 
exercise every 2 years with no 
requirement on the return frequency at.a 
specific site. Typically, therefore, a State 
with two sites inight be expected to fully 
participate in en exercise at a specific 
site et least every 4 years, a State with 
three sites, every 6 years; four sites, 
every 8 years; fiv!i! sites, every 10 years, 
etc. Whereas, the enclosed NRC nile · 
change stipulates that a State within the. 
plume exposure pathway EPZ fully 
participate in an exercise every 2 years 
with a return frequency of at least once 
every 7 years at a specific site. Both 
rules require a multi-site State, when not 
fully participating in an exercise at a 
spec;ific site, to partially participate 
every 2 years at that specific site in 
order to support the participation of the 
appropriate local governments. 

. . .. The Commission hes selected a return 
frequency of 7 years because presently 
no State hes more tha_n 7 operating and/ 
or planned reactors end States with that 
number of sites or less would not be 
~quired to exercise in a full · 
participation mode more often then 
about once a year. 

Public Comments 

The NRC proposed rule was published 
. in the Federal Register with a 60-day 

comment period on July 21, 1983.(48 FR 
33307). Seventy-one comment letters 
were received and evaluated by the 
NRC staff. 

Those commenters (55) favoring 
relaxing the frequency of State and local 
governmental participation in 
emergency, preparedness exercises were 
utilities, consulting firms representing 
utilities, two State Governors, State and 
local gover:nmental agencies, FEMA and 
private citizens. 

Those commenters (14) opposing 
relaxing the frequency of State and local 

governmental participation in 
emergency preparedness exercises were 
an information service. environmental 
groups, a Ste_te Governor, State end 
local governmental agencies, EPA and 
private citizens. . 

The comments raised several 
significant issues, to which the 
Commission responds as follows: 

lssueNo.1 

Should the Commission adopt a 
biennial exercise frequency for State 
end locelgovernment participation with 
a proviso for remedial exercises .for the 
correction of serious deficiencies rather 
than the exercise frequency contained in 
the proposed,rule? 

Discussion: This issue was addressed 
by many State and local governmental 
comment letters whose concerns are 
generely characterized by the following 
quote from the FEMA comment letter: 

The NRC proposal will be difficult to 
administer. For example, objective criteria 
will need to be developed for use In 
determining whether State and local 
governments have performed In e satisfactory 
enough manner to warrant en exemption 
from the succeeding year's exercise. It will be 
difficult to apply such criteria to the 
satisfaction of State· end local governments. 
The NRC proposal would create complex 
situations such es what to do If some 
jurisdictions perform In an unsatisfactory 
manner and the others·1n a satisfactory 
maniler. Would ell jurisdictions have to 
exercise the next year or only the 
unsatisfactory ones? If only the 
unsatisfactory ones, an unworkable condition 
would result wherein some jurisdictions 
would be on annual and others on biennial 
frequency. Inequities would result. Further, 
the time Involved for evaluating exercise 
results, including ge'tting commitments from 
State and local govemmenlll to take 
co1Tective !ICtions, has proved time 
consuming In the past. If.we add time for the 
NRC to make a finding after FEMA's · 
recommendation, a·good portion of a·year 
could be consumed. This would cause· 
uncerta_inty and Instability in State end local 
governments, which should be avoiiied. 

Commission Response: The 
Commission recognizes the 
implementation difficulties with the 
proposed NRC approach (annual 
frequency with. a finding to relax). Thia 
was pointed out by the NRC emergency 
preparedness regional inspectors, a 
majority. of the comment letters, the 
generat thruslin two petitions for 
rulemaking, 1 and the ACRS. 

IIIBueNo.2 

Will less frequent exercises result in 
making personnel end equipment less 
effective or reliable and therefore 

1 On March 17, 1!18Z, the Commluion received • 
petition for ruJemaking (~) fnim National 
Emergency Manasement A1oociatlon. On Aug119t 30, 
1982, the Commiuion received II petition for . · 
rulemeking (PRM-S0-31] from the Adjutsnt General . 
of the Slllte of South Carolina. The seneral thrust of 
both petitions urged the relaxation.of the frequency 
of emergency preparedneBS exercises. 

reduce the level of safety? 
Discussion: A few commenter&, 

primarily citizens and governmental 
·organizations, addressed this issue by 
pointing out that State and local 
emergency response organizations must 
frequently respond to various natural 
and men-made emergencies. This 
continuum of real life emergencies 
exercises· personnel, equipment. 
communication networks and 
organizational structures on ·a frequent 
basis. 

The following quote from a comment 
letter smnmerizes this concern: 

While an emerg~ncy situation ate nuclear 
power plant may call for some procedures 
that ere different from those used under other 
emergency situations, many of the response 
and evacuation -sureS" will be similar, if 
not identical. A myriad of major and minor 
emergencie11 demand the maintenance of • 
force of personnel trained in these 
procedures. By responding to other 
emergency 1itu11tions such as chemical spills, 
the emergency response personnel will be 
rehearsing many of the procedures they 
would uae in the event of an emel'l!ency 
situation et • nuclear power plant. Some 
examples of these procedureu would include 
notification of appropriate local authorities, 
establishing communication links between 
local, regional and state emergency respome 
personnel, and evacuating or finding shelter 
for the affected population. 

Commission Response: Because 
emergenc:v. response personnel at the 
State and local government level 
continuously respond to actual 
emergencies, the Commission does not 
consider that relaxing the frequency of 
State end local government participation 
in emergency preparedness exercises 
would adversely affect the health and 
safety of the public. 

A proviaion has lieen added in the 
final rule lo permit State or local 
government participation in the 
licensee'• annual exercise. A State or 
local govemment may consider its 
response capability to be len than 
optimal because ef an unusually lltl'!!e 
personnel turnover er because there 
have been ·limited responses to real. 
emergencies ie. the community. 'l'he final 
rule requires the licensee to provide for 
State er local govemment participation 
if they indicate such a deaire. 

Issue No. 3 

Will the deleiion of NUREG-o654 • as 
a footnote adversely affect the interface 
between offsite emergency plan, and 
the licensee's emergency plans? 

Discussion: The proposed rule 
included a provision to delete references 

•Copies of the11e documents ere available at tlie 
Commission'• Public Document Room. 1717 H 
Street, NW .. Washington. D.C. Z0555. Copies o[ 
these documents ,nay be purchased from ihe 
Government Printing Office. lnformeUon on current 
pricea may be obtained by writing the U.S. Nuclear 
Regulatory Commission, Washington. D.C. 20565. 
Attention: Publications Sales Manllfler. 
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to 'NUREG--0654 throughout the 
regulations: NUREG--0654 provides· 
epecific criteria for the evaluation of the 
standards in I 50.47 and is titled. 
"Criteria for Preparation and Evaluation 
of Radiological Emergency Response 
Plans and Preparedlieu in Support of 
Nuclear Plants/'. A few commenters, 
primarily a utility and a state ' 
governmental official, felt that the 
deletion of the NUREG'-0654 footnote in 
tfle regulations would preclude its use 
by reviewers in determining the 
adequacy of emergency preparedness. 

Commission Response: The delegation 
of a reference to NUREG--0654 will not 
affect its use as a guidance document for 
emergency planning. In the 1980 
rulemaking, the Commission included 
this reference as a means of formally 
approving the use of NUREG--0654. See · 
45 FR 55402, 55408 (August 19, 1980). 
NUREG--0654 is. endorsed by Regulatory 
Guide 1.101,1 and will continue to be 
used by reviewers in evaluating the 
adequacy of emergency preparedness at 
nuclear power reactor. sites. 

Issue No. 4 

Do adequate procedures exist for ~C 
end FEMA to evaluate whether major 
elemenls are pedormed satisfactorily 
during an exercise? 

Discussio~ Many commentere, 
primarily State .and local govel'.lllllental 
aalhoritiee as well as utilities, pointed 
out that there is a need for uniform 
evaluation of exen:ise performance. 

Commission Response: The 
Commission concura with the 
commenter&. In order to provide for 
uniform evaluation of emergency 
preparedness exercie·es, FEMA has 
developed and now uses a doco.menf 
titled "Procederal Policy on Radiological 
Emergency Preparedness Plan Reviews, 
Exercise· Observations and evaluations 
and Interim Findings."• These 
procedure, were forwarded to the 
FEMA regions for use on August' 5,1983. 

Having considered all comments 
re.ceived, e~perience gained since 1980, 
input from emergency preparedness 
regional inl!pectore, the general thrust of 
two.petitions for rulemaking, and ACRS 
comments, the Commission has 
concluded that the requirements for 
frequency of participation by State and 
local governmental authorities in 
emergency preparedneH. exercises 
around nuclear power reactors l!hould 
be relaxed. The Commission therefore is 
promulgating a final rule which: 

1; Continues to require licensees to 
conduct an annual oneiie emergency 
preparedneee exercise, 

2, Requires that State and local' 
govenunente participate in emergency 
preparedneee exercises every 2 years 
with a provision for remedial exercises· 
to assure that deficiencies are corrected, 

3. Provides that at least once every 'i 
years, all States withia the plume 
exposure pathway EPZ of a given site 
~usHully participate in an·offsite 
exercise for that site, 

4. Requires· licensees to provide an 
opportunity for State and local 
government participation in the 
licensees annual emergency 
preparedness exercise, and 

5. Requires FEMA to determine the 
need for and extent of remedial 
exercises.· 

The final rule is not totally consistent 
with FEMA'e final regulation (44 CFR 
350). Thie inconsistency lies in the area 
of return frequency for multiple-site 
states as previously diecur,eed. The 
FEMA position on return frequeIJCY is a 
significant departure from the NRC's 
proposed regulation (48 FR 33307) dated 
July 21, 1983. The Commission believeti 
that more study is needed before 
deletion of the return frequency 
requirement can be justified. · 

The Commission is adopting a 
biennial exercise frequency for State 
and local government participation with 
a proviao for remedial exercises to 
assure the correction of serious 
deficiencies. These changes to the 
emergency preparedness regulations are 
being made becalllie: · 

a. Experience in observing an4 
evaluating over 150 exercises has shown . 
that a disproportionate amount of · 
Federal, State and local government.and . 
licensee resources lµ'8 being expended. 
In order to conduct and evaluate annual 
emel'Bency preparedneee exercises. As a 
result of the substantial expenditure of 
resources for these e:Kercisee, fewer 
resources are available to establish and 
maintain the eeeential day-to-day 
upgraded state of emergency 
preparedness. 

b. State and local governments 
respond to a variety of actual · 
emergencies on a continuing basis, thus 
frequently exercising their emergency 
preparedness capabilities. 

c. The flexibility provided for in a 
biennial frequency will be an incentive 
for State and local governments to 
perform in a satisfactory manner in 
order to avoid conducting remedial 
exercises. 

And lastly, the Commission notes that 
FEMA hB11 had almost 3 years of 
experience with evaluating State and 
local govemrilent. radiological 
emergency planning and preparedness. 
With few exceptions, this experience 
has revea.led a significant increase in , 
the level of State and local government 
radiological preparedneee as 
demonstrated in joint exercises. FEMA . 

' Guidance for determlnina the need for, nn.d 
extent of. remedial exercises Is being developed. 

has evaluated approximately 150 
exercises. In only five instances did 
FEMA determine that State·and local 
governments did not demonstrate 
adequate preparedness. The 
Commission ·believes· that this enhanced : 
level of preparedness should be 
recognized by allowing State and local 
governments to exercise jointly with 
utilities on a binennial frequency. 

On March 17, 1982, the Commiseiori 
received a p'etition for rulemaking . . 
(PRM-so-:33) from National Emergency· 
Management Association. On August 30, 
1982, the C:ommission received·a petition 
for rulemaking (PRM-50-34) from the 
Adjutant General of the State of South 
Carolina. Toe·petition from the National, 
Emergency Management Association 
requested the NRC to relax the ... 
frequency of full participation by State ' 
and local governments in emergency 
preparedness exercises from annually to 
biennially; The petition from Soutlt · . 
Carolina requested that the NRC redueti = 

the frequency with which local ,,, .. ~ .· 
governm~llts must participate in a full : · 
scale emergency· preparedness exercise.' · 

The promulgation of this final rule · · 
relaxes the frequency of full · 
participation by State and local . 
governments in emergency preparedness 
exercises from annually to biennially. ' . 
Thie rule completes NRC action by ··· · 
granting'both petitions for rulemaking; 

Finding of No Significant Environmental . 
Impact 

The Commission has determined 
under the National Environmental Policy 
Act or't969, as amended, and the . '' . 
Commission's regulations in Subpart A''.' 
of 10 CPR Part 51, that this rule is not a · 
major Federal action· significantly · 
affecting the quality of the human . 
environment and therefore an 
environmental impact statement le not' · 
required. See 10 CFR 51.ZO(a)(1). ' · 
Moreover; the CommiSBion has . - ' .. 
determined, pursuant to.10 CFR"51.32, ' 
that the fin.al rule has no· significant ,- : 
environmental impacl This 
determination has been made because ·, 
the Commission cannot identify any : 
impact on lhe human environment · · · · · 
associated with reducing·the frequency . 
of full participation of State and local · 
governments in emergency preparednee'e· 
exercises from an.,ually to biennially .. 

The alternative approaches that were ' 
considered in thie rulemaking 
proceedings were: . . · 

1. To retain the annual full 
participation exercise with a.provision . 
to enable· relaxation to every' z years. 

Z. To incorporate by· reference into the 
NRC'e regulations, the FEMA .·, _ 
regulations governing the frequency of 
full participation of State and local 
governments in emergency preparedness 
exercises. 
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3, To relax the frequency of full 
participation of State and local 
Sovemments In emergency preparedneas 
exercises from annually to biennially. 

There were no environmental Impacts 
Identified from any of the alternatives 
considered. 

.Because FEMA is directly Involved In · 
the evaluation of offslte emergency 
preparedneH exercises-and is affected 
by the promulgation of these . · 
amendments, the NRC.consulted 
ext~tn!Jlv~ly with FF.MA during the 
development of this rule. · 

Paperwork.Reduction Act Statement 
The final rule contains DO Information 

collection requlrenie~ts and therefore is 
not subject to the requirements of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. _3501 et seq.). · · 

ResuJatory Analym 
Th~ Commi11slon has prepared a 

regulatory analysis of this regulation. · 
The analysis examines the coats and 
benefits of the rule as considered by the 
~mmi!Jslon. A copy of the regulatory 
analy1i11 Is available for Inspection and 
copylns, for a fee, ilt the NRC. Public 
Document Room, 1717 H Street NW., 
Washington, DC. Single copies of the 
analysis may be ~btalned from Michael 
T. Janisochlan. Office 9f Nuclear 
Reewatory Reaearcb, U.S. Nuclear · 
Regulatory Commlslion. Washington,· 
DC msss, Telephone (301) 44~7615. 

Raplaiory Flexlbllity Cerllficallon 

· In-accordance with the Regulatory 
FlexibWty Act of1980, 5 U.S.C. 605(b), 
,the Comml11lon hereby certifies that 
.thil,flnal rule will not. If promulgated, . 
flave -a 11gnificant economic Impact on a 
-1ubstantial·number of 1mall entitles. The 
final rule clarifies certain elements and 
-findings necessary for the IHuance of an 
.operating llcenae for a nuclear.po-.ver . . 
plant llcen1ed punuant to ~ctiom 103 
and lotb of the Atomic Energy Act of 
test. a1 amended, '2 U.S.C. 2133, 21Mb, 
. The electric.utility companie1 which 
own and operate nuclear power plant, 
are dominant In their lel'vice areas and 
do nolfall within the definition of a 
1mall bualne11 found In Section 3 of the 
Small Bualnn1 Act. 15 U.S.C. e.,2, or 
within the Small Bu1lnea Size . 
Standardl aet forth In 13 CFR Part 121, 
Accordingly, tbere ii no 11gnificant 
economic Impact on a 1ub1tantlal 
number of ,mall entitie1 under the 
Resulatory PlexlbWty Act of 1980. 

Ult ~Bubjec:la ID 11 CFR Part IO 

Antitru1t, Cla111Bed lnform11tion. Fire 
prevention. Incorporation by reference, 
Intergovernmental relatiom, Nuclear 
power planta and reacton, Penalty, 
Radiation protection. Reactor 1ltlng 
criteria. Reportfns a,nd recordkeeplns 
requirement,; 

Pursuant to the Atomic Energy Act of 
1954, as amended, tbe Energy 
Reorganization Act of 1974, as amended, 
and section 552 and 553 of Title 5 of the 
United States Code, notice Is hereby 
given that the following amendment to 
Title 10, Chapter I, Code of Federal· 
Regulations, Part 50 la published as a 
doC'1Ulent subject to codification. 

)>49 FR 34658 
0

Publi1hed 8/31/84 

10 CFR Parts 50 and·s1 

Waste Confidence D.eclslon 

AGENCY: Nuclear Regulatory 
Commission. · 
ACTION: Final Waste Confidence 
Decision. 

SUMMARY: The Nuclear Regulatory 
Commission initiated a rulemaking 
proceeding on October 25, 1979 to assess 
generically ~e degree of assurance now 
available that radioactive waste can be 
safely disposed of, to determine when 
such disposal of off-site storage will-be 
available, and to determine whether 
radioactive waatea can be safely stored 
on-site past the expiration of existing 
facility licenses until off-site disposal or 
storage ia available. This proceeding 
became known as the "Waste 
Confidence Rulemaking" and was 
conducted partially in response to a 
remand by the U.s; Court of Appeals for 
the D.C. Circuit. State of Minnesota v. 
NRC .. 602F 2d 412 (1979). The 
Commisaion also·stated that in the event 
It determined that on-site storage of 
spent fuel would be necessary ·or 
appropriate after the expiration of 
facility licensee, it would propose a rule 
addressing the environmental and safety 
implications of such storage. 

The Commission's decision is 
summarized In the following findings: 

(1) The Commission finds reasonable 
aaaurance that _safe disposal of high 
level radioactive waste and spent fuel in 
a mined geologic repository la 
technically feasible. _ · 

(2) The Commiaaion finds reasonable 
aasurance that·one or more mined 
geologic repositories for commercial 
high-level radioactive waste ·and spent 
fuel will be available by the years 2007-
09, and that sufficient repository 
capacity wlU be available within 30 

, years beyond expiration of any reactor 
operating license to dispose of existing 
commercial high level radioactive waste 
and spent fuel originating In such 
reactor and generated up to that time. 

(3) The Commission finds reasonable 
aBSurance that high-level radioactive 
waste and spent fuel will be managed In 
a safe manner until sufficient repository 

capacity is ·available to assure the safe 
disposal of all high-level radioa~tive 
waste and spent fuel. 

(4) The_ Commission finds reasonable 
assurance that. if necessary, spent fuel 
generated in any reactor can be stored 
safely and without significant 
environmental impacts for'at least 30 
years beyond the expiration of that 
reactor's operating licenses at that 
reactor's spent fuel storage basin, or.at 
either onsite or offsite independent 
spent fuel storage ins_tallationa. 

(5) The Commission finds reasonable 
assurance that sa're independent onsite 
or offset spent fuel storage will be made 
available if such storage capacity ia 
needed .. 

In keeping with its commitment to 
issue a rule providing procedures for 
considering environmental effects of 
extended onsite storage of spent fuel in 
licensing proceedings, the Commission 
is iss'uing, elsewhere in this· issue, final 
amendments to 10 CFR Parts 50 and 51. 
FOR FURTHER INFORMATION CONTACT: ~ 
Dennis Rathbun or Clyde Jupiter, Office 
of Policy_Evaluation, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, telephone (202) 634-3295, or 
Sheldon. Trubatch, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555; 
telephone (202) 634-3224. 

The Coiµmission's Decision 

In the Matter of RULEMAKING on 
the Storage and Disposal of Nuclear . 
Waste (Waste Confidence Rulemaking) 
[PR-50, -61 (44 FR 613721) 

Augus"22, 1964. 

Contenta 
Commission's decision 
Addendum lei the decision 
Appendix 

Decision 

1.0 Introduction 

1.1 Initiation of the Waste Confidence 
Rulemakins Proceeding 

In response to the remand of the U.S . 
Court of Appeals for the Dlstrict'of · 
Columbia Circuit (State of Minnesota v. 
NRC, 602 F.2d 412 (1979)), and aa a 
continuation of previous proceedings 
conducted in this area by NRC (44 FR. 
81372), the Commission Initiated a 
generic rulemakins proceeding on 
October 25, 1979. In Its Notice ·of 
Proposed Rulemaking, the Commlaalon 
stated that the "purpose of this 
proceeding Is solely to aaae111 
genericaliy the degree of assurance now 
available that radioactive waste can be 
safely disposed of, to determine when 
such dlapoaal or off-site storage will be 
available; and to determine whether 
radioactive waatea can be aafely stored 
on-site peat the expiration of existing 
facility Ucenaea until off-site disp.osal or 
storage Is available." The Commiaaion 
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also stated that in the event it 
dete~ined that on-site storage of spent 
fuel would. be necessary or appropriate 
after the expiration of facility licenses," it 
woulq propose a rule addressing the 
environmental and safety implications 
of such storage. The Commission 
recognized that the scope of this generic 
proceeding would be broader than the 
Court's instruction, which required the 
Commission to address the questions of 
whether off-site storage for spent fuel 
would be available by the expiration of 
reactor operating licenses and if not, 
whether spent fuel could continue to be 
safely stored on-site (44 FR 61373). 

However, the Commission believed 
that the primary public concern was 
whether nuclear waste could be 
disposed of safely rather than with an 
off-site solution to the storage problem 
per se. Moreover, as stated in the 
Federal Register ~otice of October 25, 
1979, the Commission committed itself 
to reassess its basis for reasonable 
assurance that methods of safe 
permanent disposal of high level wast~ 
would be available when they are 
needed. In conducting that 
reassessment, the Commission noted 
that it would "draw upon the record 
compiled in the Commission's recently 
concluded rulemaking on the 
environmental impacts of the nuclear 
fuel cycle (44 FR 45362--45374 [August 2, 
1979J)" (44 FR 61373). . 

The Department of Energy (DOE), a_s · 
the lead agency on nuclear waste· · 
management filed its statement of 
position (PS) on April 15, 1980. 
Statements of position were filed by 30 
participants by June 9, 1980, and were 
followed by cross statements (CS) from 
21 of the participants by August 11, 1980. 

1.2 Establishment of the Working 
Group : 

On May 28, 1980; the Commission 
directed the staff to form a Working 
Group to advise the Commission on the 
adequacy of the record to be compiled 
in this proceeding, to review the 
participants' submissions and identify 
issues in controversy and any areas in 
which additional information would be 
needed. The Working Group submitted a 
report to the Commission on January 29, 
1981. The report summarized the record, 
identified key issues and controversies, 
and commented on the adequacy of the 
record for considering the key issues. 
The participants were invited to submit 
comments on the adequacy of the 
Working Group's summary of the record 
and its identification and description of 
the issues. Such comments were made 
by 20 participants by March 5; 1981. 

1.3 Commissions Order for Oral 
Presentations 

The Commission found additional 
limited proceedings to be useful to allow 
the participants to state their basic 

positions directly to the Commissioners 
and to enable the Commissioners to 
discuss specific issues with them. In 
addition, the Commission invited 
comment on the following policy 
developments: (1) the Administration's 
announcement 1 of a policy favoring 
commercial reprocessing of spent fuel 
and instructing the Secretary of Energy 
to proceed swiftly -toward deployment of 
a means of storing and disposing of 
commercial high-level radioactive 
waste, and (2) the submission of 
information to the Presiding Officer in 
this proceeding by DOE on March 27, 
1981, concerning the DOE decision to 
"discontinue [its] efforts to provide 
federal government-owned or controlled 
away-from-reactor (AFR) [spent fuel] 
storage facilities." The participants were 
asked to comment on the significance to 
the proceeding of issues, particularly · 
institutional concerns, resulting from 
these policy developments and to 
comment on the merits of DOE's new 
projection· of spent fuel storage 
requirements and on the technical and 
practical feasibility of DOE's suggested 
alternative storage methods. 

To implement the additional limited 
proceedings, the Commission 
consolidated th1i participants into the 
following identifiable groups: (a) federal 
goverilment, (b) sfate and local · 
participants, (c) industry, end (d) public 
interest groups (Second Prehearing 
Memorandum and Order, November 6, 
1981). Prehearing statements (PHS) were 
provided by the consolidated groups, as 
well as by individual participants. The 
oral arguments were presented to the 
Commissi_oners on January 11, i982. 

The extensive record, comprised of all 
written and oral submissions provides 
the primary basis for the Commission's 
decision regarding the safe storage and 
disposal of spent fuel and nuclear 
waste. However; while the Commission 
was preparing this Waste Confidence 
decision, the Nuclear Waste Policy Act 
of 1982 (NWPA) was enacted. The. 
Commission found that this Act had a 
significant bearing on the Commission's 
decision, and ·the Commission has 
considered the NWP.A in reaching its 
conclusions. The Commission believes 
that the NWPA had its most eignincant 
impact in narrowing the uncertainties 
surrounding institutional issues. 
Moreover, although the NWPA is 
intrinsically incapable of resolving 
technical issues, it will establish the 
necessary programs, milestones, and 
funding mechanisms to enable their 
resolution in the years ahead. 

The Commii;sion's preliminary 
decision in the Waste Confidence 
proceeding was served on the 
consolidated participants on May 17, 
1983. However, the· parties to this 
proceeding had not yet had an 

1 Presidential Nuclear Policy Statement, October 
9, 1981. 

opportunity to comment on what 
implications, if any, the NWPA had on 
the Commission's decision. Further, the 
Commission's discussion of the safety of 
dry storage of spent nuclear fuel, in its 
preliminary decision, relied 
substantially on material not yet in the 
record. Therefore, the preliminary 
decision was issued as a draft decision. 
The Commission requested tlie 
consolidated groupings of participants 
to comment on either or both of these 
issues. In addition, the Commission 
found that onsite storage after license 
expiration might be necessary or 
appropriate, and therefore, in . 
accordance with its notice initiating this 
proceeding, it proposed a rule to 
establish how the environmental effects 
of extended onsite storage would be 
considered in licensing proceedings (48 
FR 22730, May 20, 1983), as amendments 
to 10 CFR Parts ·so and 51. 

Subsequently, in response to public 
comments on the proposed amendments 
to 10 CFR Part 51, the Commission 
reopend the comment period to address 
the environmental aspects of the fourth 
finding of the Commission's Waste 
Co~dence decision, on which the 
proposed amendment to Part 51 is based 
(48 FR 50746, November 3, 1983). Public 
comments were requested on: (1) The 
environmental aspects of the fourth 
finding-that the Commission has 
reasonable assurance that, if necessary, 
spent fuel can be.stored without 
significant environmental effects for at 
least 30 years beyond the expiration of 
reactor operating licenses at reactor 
spent fuel storage basins, or at either 
oneite ar_offsite independent spent fuel · 
storage installations; (2) the 
determination that there are no 
8.ignificant non-radiological 
consequences which could adversely 
affect the environment if.spent fuel is 
s_tored bl!yond the expiration of 
operating licensee either-at reactors or 
at independent spent fuel storage 
installations; and (3) the implications of 
comments on items (1) and (2) above for 
the proposed amendment to 10 CFR Part 
51, 

After ~eviewing these additional 
comments, the Commission found no 
reaso~ to modify its fourth finding or the 
supporting determination. 

The analysis of comments. together . 
with the Commission's response is 
summarized in the Addendum to the 
Commission's decision. 

The Commission notes that two 
relevant developments have occurred 
subsequent to the closing of the record 
in the Waste Confidence proceeding. 
They are the publication of DOE's draft 
Mission Plan for the Civilian 
Radioactive Waste Management 
Program (April, 1984) and the 
Commission's concurrence in DOE's 
General Guidelines for Recommendation 
of Sites for Nuclear Waste ReposiJories 
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(July 3, 1984). These developments are a 
matter of public record, and in the case 
of the Commission's concurrence was 
the conclusion of a separate public... 
proceeding. The Commission has 
considered the effects of these 
developments on its previously 
announced decision in this proceeding 
and. determined that these developments 
do not substantially modify the 
Commission's previous conclusions. 

The decision is summarized as five 
Commission findings in Section 2.0. The 
detailed rationale for these findings, 
including references to the record 
developed in this proceeding, is 
contained in the Appendix to this· 
document. The Commission considers 
these five findings to be a response to 
the mandate of the U.S. Court of 
Appeals for the District of Columbia 
Circuit and, in addition, a generic 
determination that there is reasonable 
assurance that radioactive waste can 
and.will be safely stor·ed and disposed 
of in a timely manner. 

In keeping with its commitment to 
issue a rule providing procedures for 
considering environinental effects of 
extended onsite storage of spent fuel in 
licensing proceedings, final amendments 
to 10 CFR Parts 50 and 51 are being 
issued simulbmeously with this 
decision. 

2.0 Conu • .ission F"mdings 2 

(1) The Commissiim finds reasonable 
assurance that safe disposal of high 
level radioactive waste and spent fuel in 
a mined geologic repository is 
t.echnically feasible. 

(2) The Commission finds reasonable 
assurance that one or more -mined 
geologic repositories for commercial 
high-level radioactive waste and spent 
fuel will be available by the years 2007-
09. and that sufficient repository 
capacity will be available within 30 
years beyond expiration of any reactor 
operating license to dispose of existing 
commercial high level radioactive waste 
anct spent fuel originating in such 
reactor and generated up to that time. 

(3) The Commission finds reasonable 
assurance that high-level radioactive 
waste and spent fuel wjll be managed in 
a safe manner until sufficient repository 
capacity is available to assure the safe 
disposal of all high-level radioactive 
waste and spent fuel. 

.
1 All findings by the Commission in this 

proceeding are Umited to the storage and dispo"8l 
of high-level radioactive waste and spent fuel 
generated by nuclear power reactors required to lie 
Ucenaed under sections 103 or 104 b of the Atomic 
Energy Act of 1954 (42 U.S.C. 2133 and 2134(bJJ, and 
to facilities intended for such storage or disposal. 
The Commisaion's findings in this proceeding do not 
addNu the storage and disposal of high-level 
radioactive waste or spent fuel resulting from 
etomic energy defense activities, researcli and 
development activities of the DepQrtment of Energy, 
or both. This is consistent with the Nuclear Wasle 
Policy Act of.1982, section 8(c). 

(4) The Commission finds reasonable 
assurance, that, if necessary, spent fuel 
generated in any reactor can be stored 
safely and without significant 
environmental impacts for at least 30 
years beyond the expiration of that 
reactor's operating license at that 
reactor's spent fuel storage basin, or at 
either onsite or offsite independent 
spent fuel storage installations. 

(5) The Commission finds reasonable 
assurance that safe independent onsite 
or offsite spent fuel storage will be made 
available if such storage capacity is 
needed. 

3~0 Future Actions by the Commission 
The Commission's Waste Confidence 

decision is unavoidably in the nature of 
a prediction. ·While the Commission 
believes for the reasons set out in the 
decision that it can, with reasonable 
assurance, reach favorable conclusions 
of confidence, the Commission· 
regognizes that the possibility of 
significant unexpected events remains 
open. Consequently, the Commission 
will review its conclusions on waste 
confider.ice should significant and 
pertinent unexpected events occur, or at 
least.every 5 years until a repository for 
high-level radioactive.waste and spent 
fuel is available. 

.O For Further information Contact 

Dennis Rathbun or Clyde Jupiter, 
Office of Policy Evaluation, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, telephone (202) 634-3295, or 
Sheldon Trubatch, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555; 
telephone {202) 634-3224. 

_Dated at Washington, D,C. this 22nd day of 
August, 1984. Commissioi\er Zech did not 
participate in this action. 

For the Nuclear Regulatory Commission. 
Samuel J. Chilk, 
Secretary of the Commission. 

Addendum to the Commission's Waste 
Confidence Decision 

Introduction 

On May 17, 1983, the Commission 
issued its proposed decision in the 
Waste Confidence proceeding, and 
asked the consolidated-groups of 
participants to comment on two aspects 
of the decision: the implications of the 
Nuclear Waste Policy Act (NWPA) for 
the decision and the Commission's 
discussion of the.safety of dry storage of 
spent nuclear fuel, which relied 
'substantially on material not in the 
record. The analysis of these comments 
is subdivided into several issue 
categoriee and presented, with NRC's 
r.esponses, in Part I below. The 
membership of the consolidated groups 
responding to the Commission's request 

as well as the abbreviations used to 
identify the groups are provided in 
Section 3 of Part I. 

Subsequently, in response to public 
comments on the Commission's · 
proposed amendment to 10 CFR Part 51 
(48 FR 22730, May zo, 1963), the 
Commission reopened (48 FR 50748, 
November 3, 1983) the comment period 
to address the environmental aspects of 
the fourth finding of the Commission's 
proposed Waste Confiden.ce decision on 
which the proposed amendment to Part 
51 is based. Public comments were 
requested on: (1) The environmental 
aspects of the fourth finding-that the 
Commission has reasonable assurance 
that, if necessary, spent fuel can be 
storell without significant environmental 
effects for at least 30 years beyond the 
expiration of reactor operating licenses 
at reactor spent fuel ·storage basins, or 
at either onsite or offsite independent 
spent fuel storage installations; (2) the 
determination that there are no 
significant non-radiological 
consequences which could adversely 
affect the environment if spent fuel is 
stored beyond the expiration of . 
operating license, either at reactors or 

· at independent spent fuel storage 
· installations; and (a) the implications of 
comments on items (1) and (2) above for 
the proposed amendment to 10 CFR, Part 
51. The analysis of public comments and 
NRC's responses are presented in Part II 
of this d9cument. The .list of respondents 
fo this reopened' comment period and 
the abbrev.iations used to identify them 
are given in Section 4 of Part II. 

· The Commission notes that two 
relevant developments have occurred 
subsequent to the closing of the record 
in the Waste Confidence proceeding. 
They are the publication ofDOE's draft 
Mission Plan of. the Civilian Radioactive 
Waste Managt:u,ent Program (April, 
1984) and the Commission's concurrence 
in DOE's General Guidelines for 
Recommendation of Sites for Nuclear 
Waste ReP,ollitories Uuly 3, 1984). These 
developments are a matter of public 
record, and in the case of the 
Commission's concurrence was the 
conclusion of a separate public 
proceeding. The Commission has 
considered the effects of these 
developments on its previously 
announced decision in this proceeding 
and determined that these developments 
do not substantially modify the 
Commission's previous conclusions. 

Part I. Analysis of the Consolidated 
Groups' Comments on the Commission's 
Waste Confidence Decision and NRC 
Responses 

1. Effect of the Nuclear Waste Policy 
Act on the Commission's Decision 

A. General 

(1) Summary of Comments. The 
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Consolidated Industry Group agreed 
whh the Commission's view that the 
NWPA contains provisions pertinent to 
all of the major elements relevant to 
mined geologic disposal bf high level 
radioactive wastes (Industry, p. 3). The 
Industry Group called attention to the 
comprehensive nature .of the-NWPA 
which authorizes DOE to undertake 
steps le~ding to the construction, 
operation and maintenance of a deep 
geologic test and evaluation facility; 
requires POE to prepare a waste · 
management mission plan; establishes a 
prescribed schedule for repository sitin.g, 
construction and operation: defines the 
decision-making roles of affected states 
and Indian tribes in repository site-· 
selection and evaluation; provides for 
the continuity of Federal management of 
the nuclear waste program and · 
continued funding: and 'facilitates the 
establishment -0£ an overall integrated 
spent fuel and waste management ' 
system. The Industry Group suggested 
that these features of the Act should 
increase the Commission's confid.ence 
that waste can and will be disposed of 
safely. The Group pointed out that the : 
Act 'also. contains special procedures to 
facilitate the licensing of spent fuel ' 
storage capacity expansion and . : 
transshipments: directs DOE research, . 
development and cooperation with · 
utilities in developing dry storage .and . 
rod compaction: and provides for 
federally supplied interim storage 
capacity to supplement that of in,dustry 
(Industry. pp. 4-8). 

The Industry Group believed that th_e 
NWPA's enactment-in and of itself
provides a som_1d basis for confidence 
that institutional difficulties can and 
will continue to be resolved. At the 
same time, Industry stated that the 
NWPA's enactment was not essential 
for the Commission to reach an 
affirmative decision in this proceeding 
(Industry, p. 9). . · . 

In contrast, the Consolidated Public 
Interest Group (CPIG) believed that the 
NWPA provid!!S an insufficient basis for 
tlie Commission's decision in this · 
proceeding with respect to the ' 
availal;i~ity cir timing of a nuclear waste 
repository, The CPIG contended that the 
NWPA contains 'many. areas of 
ambiguity, and gave as examples: 
Ji) Section 114(a) of theNWPA requires 

. DOE to make a recommendation to the 
President for the first repository site, 
accompanied by the preliminary cominents.' 
by the· Commission concerning the suitability 
of three alternative candidate sites for 
licensing· under 10 CFR Part 60- DOE 
interprets this section to require such 
preliminary comments before site 
characterization begins • • • The 
Com.mission staff interprets that section 
• • • to require a judgment of suitability 
under 10 CFR Part 60 after site 
cliarai::terization has occurred. 

(ii) DOE originally interpreted Sec. 112(f) to 

permit continuation of ongoing site 
characterization at Hanford before 
completion of the DOE siting guidelines. DOE 
now concedes that such site characterizatton 
work must await completion of an 
environmental assessment prepared in 
accordance with final DOE siting guidelines 
(CPIG, pp. 2-3). 

(2) NRG Response. The Commission 
has considered the effect of enactment 
of. the Nuclear Waste Policy Act of 1982 
and concludes that the Act provides . 
support for timely resolution of technical 
uncertainties and reduces uncertainties 
in the institutional arrangements for the 
participation of affected states and 
Indian tribes in the siting and 
development of repositories and in the 
long-term management, direction and 
funding of the repository program. The 
bases for the Commission's conclusion 
are set forth in the decision and will not 
be repeated here. The passage of the Act 
provides evidence of a strong national 
cQmmitment to the solution of the 
radioactive waste management problem. 

The Commission recognizes the 
·possibility of differing interpretations 
regarding the implementation of the 
NWPA. With respect to CPIG's 
discussion of Section 114(a), the 
Commission is unaware of any 
differences between DOE and NRC in 
the interpretation of this section of the 
Act. We note that DOE's 
recommendation of a repository site to 
the President would necessarily be 
made after DOE's preliminary 
determination that three sites are 
suitable for development. DOE and NRC 
now agree that the preliminary 
determination of site suitability for the 
alternative sites should be made 
following site characterization 
(Commission's Final Decision on the 
U.S. Department of Energy's General 
Guidelines for the Recommendation of 
Sites for Nuclear Waste Repositories 
Uuly 3, 1984]). 

Concerning Section 112(f), DOE has 
continued site characterization at 
Hanford during formulation of the siting 
guidelines: in accordance with the views 
of the states and environmental groups, 
DOE has deferred drilling of the 
exploratory shaft pending the 
completion of the guidelines, submission 
of the site characterization plan to· NRC 
and preparation of an environmental 
assessment of site characterization 
activities . 

B. Technical Aspects 

· (1) Summary of Comments. The 
Consolidated Industry Group believed 
that the Act contained provisions 
pertinen~ to all of the major elements 
relevant to disposal (Industry, p.,3). The 
Consolidated Public Interest Group, on 
the other hand, contended that the 
NWPA did not resolve technical 
uncertainties concerning repository 
development and safety (CPIG, p. 5). 

The Consolidated State Group did not 
believe that the NWPA supported a 
finding of confidence because it failed to 
resolve technical questions and merely 
set target dates for deciding on the site 
of the first waste repository. The State 
Group noted that if technical problems 
are not resolved by the dates proposed 
by Congress, the milestone dates will 
have to be postponed. The State Group 
contended too that, although the Act 
authorizes DOE to conduct research on 
unresolved technical issues, the 
research could uncover additional 
problems (States, p. 2). However, DOE .. 
pointed out that the NWPA provides for 
a focused, integrated and extensive 
research and development program for 
the deep geologic disposal of high-level 
.waste and spent fuel. DOE believed that 
Sec. 215 .of the Act enhances confidence 
in the timely availability of disposal · 
facilities by authorizing a research 
facility to develop and demonstrate a 
program for waste disposal. DOE also 
stated that the schedule for a Test and 
Evaluation Facility would require the in 
situ testing described in Sec. 217 of the 
Act to begin not. later than May 6, 1990, 
thus allowing for research am! 
development results to be incorporated 
in the repository which is scheduled to 
open in 1998 (DOE, pp. 11, 12). 

(2) NRG Response. As the record of 
this proceeding shows, there are no 
known technical problems that would 
make safe waste disposal impossible. · 
Clearly, further engineering · 
development and site-specific 
evaluations will be required before a 
repository can be constructed. The . · 
Commission did not propose to rely on 
the NWPA as the basis for resolving 
technical uncertainties. Rather, the 
Commission found that the NWPA . 
provides a framework for facilitating the 
solution of the remaining technical 
issues. Title II of the Act authorizes DOE 
to undertake steps leading·to the · 
construction, operation and . 
maintenance of a deep geologic test and 
evaluation facility and to conduct the .. 
necessary research and development as 
well as to establish a demonstration 
program. The schedule set forth in the 
Act is consistent with the objective of 
assuring repository operation within ihe 
time period discussed in the Waste · 
Confidence decision. The "Mission 
Plan" which is required by the Act will 
. provide an effective management tool 
for assuring that the many technical 
activities are properly coordinated and 
that results of research and 
development projects are available 
when needed. 

C. Institutional Aspects 

(1) Summary of Comments .. The 
Consolidated State Group believed that 
the NWPA failed to resolve institutional 
questions. The States argued that their 
cooperation cannot be assumed in the 
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event that the general public in the 
vicinity of a proposed site is opposed to 
the location. Further, the States 
contended that, if a site is vetoed by a 
host state or Indian tribe, there is no 
assurance that Congress will vote to 
override the veto. Moreover, if the veto 
is overridden, a legal challenge is likely 
and the outcome is uncertain (States, p. 
3). . 

The Consolidated Public Interest 
Group also believed that the NWPA·has 
not significantly reduced institutional 
uncertainties regarding participation 
and objections of affected states and. 
Indian tribes. As examples of 
institutional difficulties, CPIG pointed 
out that state officials and Indian tribes 
still have concerns regarding the 
adequacy of time to monitor and 
comment upon agency proposals, the 
lack of agency response to their: 
concern_s, and inadequate funding"to 
support their full participation. Further, 
CPIG noted that the Act (Sec. 115) 
provides states and Indian tribes with 
strong new authority to veto the siting of 

~a repository within their borders (CPIG, 
p. 5). . . 

DOE. on the other hand, believed that 
Sections 116 and 117 of the NWPA will 
reduce Federal-state institutional 
uncertainties (DOE p. 9}. · 

1(2) NRC Response. It would be 
unrealistic to-expect that the-NWPA will 
resolve all institutional issues. However, 
it does provide specific statutory 
procedures and arrangemenb! foi;
accomplishing such resolution. The right" 
of affected states and Indian tribes to 
disapprove a site designation under the 
NWPA might create uncertainty in 
gaining the needed approvals. 
Nevertheless. the NWPA's 
establishment of a detailed process for 
state and tribal participation in the . 
development of repositories and for 'the 
resolution of disputes should. minimize 
the potential for substantial disruption 
of plans and schedules. The Commission 
does not expect that the NWPA can 
.eliminate all disagreement. about 
development of waste repositories .. 
However, in providing for infm:mation 
exchange, 'financial and technical 
assistance to affected groups, and 
meaningful participation of affected . 
states and tribes in. the decision-making 
process, the Act should minimize the 
potential:for direct confrontations and 
disputes~ 

D. Funding Aspects 

(1) Summary of Comments. The 
Consolidated Industry Group expressed 
Its general belief that the NWPA assures 
adequate funding for interim storage end 
disposal ofradioactive,waste (Industry, 
pp. 6, 7). Similarly, DOE believed 9>et 
the funding mechanism provided 6y the 
NWPA should largely remove 
uncertainties in" assuring adequate' 
resources to complete the program · 
(DOE. pp. 10, tl). On the other h!lnd, the 

Consolidated States Group contended 
that, since the law can be changed at 
any time, the NWPA assures neither an 
adequate level of funding.nor a · 
prolonged Congressional- commitment 
(States, p; 4). 

(2) NBC Response. The Commission 
believes that the general approach 
prescribed by the ijWPA is to operate 
DOE's radioactive waste program on a 
full cost recovery basis. It seems clear 
that Congress intended to establish a 
long-term program for waste 
management and disposal, with built-in 
reviews !l-Dd adjustments of. funding as · 
necessary to meet changing. . 
requirements. In this regard, the Act 
provjdes that DOE must annually review 
the amount of the established fees to 
determine whether collection of the fees 
_will provide sufficient revenues to offset 
the expected costs. In the event DOE 
determines· that the revenues being 
collected are less than the amount 
needed to recover costs, DOE must 
propose to Congress an adjustment to · 
the fees to ensure full cost recovery. The 
Act also provides that, if at any time, the 
moni_es available in the waste fund are 
insufficient to support DOE's nuclear 
waste program, DOE will have the 
authority to borro~-from the.Treasury. 
The Commission believes that long-term 
funding provisions of the Act will ensure 
adequate financial support for DOE's 
nuclear waste program for FY 1984 and 
beyond. 

The Commission believes that 
uncertainties regarding the adequacy of 
financial management of the nuclear 
waste program have also been reduced 
by the NWPA requirement that an 
Office of Civilian Radioactive Waste 
Management be established within the 
Department of Energy. This Office is to 
be headed by a Director, appointed by 
the President with Senate confirmatlon, 
who will report directly to the Secretary 
of Energy. Further, the Act stipulates 
that an annual comprehensive report of 
the activities and expenditures of the 
Office will be submitted to Congress 
and that an annual audit of the Office 
will be conducted by the Comptroller 
General, who will.report the results fo 
CQngress. · 

Some concern has been expressed 
that the Congress may amend the 
funding provisions of the NWPA and 
thereby undermine the financial 
stability of the Federal radioactive 
waste management program. 
Commenters have not provided any 
basis for this belief. The Commission 
coneidel'lS this possibility to be most 
unlikely. It is reasonable.to assume·that 
the long-range public health and safety· 
and political concerns which motivated 
the Congress over the past several years 
to pass the NWPA will continue to 
motivate the Congress in considering 
al\lendments to the NWPA. 

E. Schedule 

(1) Summary of Comments. DOE 
contended that the NWPA provides 
additional a1surance that a repository 
will be available by 1998. A1 the basis 
for this belief, DOE stated that sections 
111 through 125 of the NWPA provid'e · 
specific schedules and reporting. . . 
requirements for the timely siting,· 
development, construction, arid 
operation by 1998 of a repository for 
high level waste and spent fuel (DOE, p. 
6). DOE believed that these schedules 
and reporting requirements will ensure. 
that deadlines are met The Commission 
notes that DOE recognizes that there . · 
has been a _delay of about 1-year in Its 
schedule for meeting early mil~stones 
such as publication of its siting . , . 
guidelines; nevertheless, DOE continues 
to maintain that its date for co,;npletion 
of repository development will be met 
(DOE Draft Mission Piao for the Civilan 
Radioactive Waste Management · · 
Progra~, April 1984). 

The Consolidated Public Interest 
Group, however, did not believe that the 
provision of specific dates in the NWPA 
gives assurance that they will be met. 
CPIG cited, for example, the delay in 
preparing DOE's site selection 
guidelines, which were due by June 1983, 
and·were expected to be delayed further 
(CPIG, p. 4). . 

Further, the CPIG contended that a 
date for the availability of a repository 
is not certain since both the Presfdent · 
arid the NRC have explicit authority to 
reject any or all site proposals that ai'f! . 
submitted to them (CPIG, p. 4). Also, · 
CPIG believed that the legislation 
contemplates the possibility of delay · 
beyond satutory deadlines and NWPA's 
legislative history indicates that the · 
timing of repository availability remains 
uncertain (CPIG, p. 5). . 

(2) NRC Response. One of the-primary 
purposes of the NWPA is "to-establish a 
schedule for the siting. construction, and 
operation of repositories that will 
provide reasonable assurance that the 
public and the environment will be 
adequately protected from the hazards · 
posed by high-level radioactive waste 
and such spent nuclear fuel as may be 
disposed of in a repository." (Sec. 
111(b)(1)). The Commission believes this 
purpose will be achieved. 
· As the Commission noted in' the 

proposed decision, the Congress would 
not be able to legislate the~chedtiles for 
the accomplishment of fundamental · · 
technical breakthroughs if it'believed ' 
that such breakthroughs were · 
necessary. They are nc;,t uecessary .. 
Rather, it is the Commission's judgment 
that the remaining uncertainties can be . 
resolved by the planned step-by-step· 
evaluation and development based on 
ongoing site studies and research 
·programs. The. Commission believes the · 
Act provides means for resolution of 
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those institutional and technic'al issues 
most likely to delay repository . · 
development, both because it provides 
an assured source of funding and other 
significant institutional arrangements. 
and because it provides detailed 
procedures for maintaining progress, 
coordinating activities and rectifying 
weaknesses. 

The Commmission believes that the 
milestones established by the Act are 
generally consistent with the schedules 

· presented by DOE in the Waste 
Confidence proceeding and that those 
milestones are generally reasonable. 
Achievement of the scheduled first date 
of repository operation is further 
supported by other provisions of the Act 
which specify means for resolution of 
issues most likely to delay repository 
completion. One of the earlier 
milestones-publication of DOE's general 
guidelines for the recommendation of 
sites for a repository-was about a year 
behind schedule and the Commission 

~ was concerned that thisdelay could 
result in corresponding delays in DOE's 
nomination of at least five sites for 
characterization work. However, DOE 
has indicated in its draft Mission Plan 
(April, 1984) that the subsequent . 
milestones have been scheduled to 
provide completion of the first 
repository by 1998. The Commission 
believes that the timely attainment Qf a 
repository does not require DOE's 
program schedule to adhere strictly to 
the milestones set out in the NWPA over 
the approximately 15 year duration of. 
the repository development program. 
Delays in some milestones as well as · 
advances in others can be expected. 

The Commission has no evidence that 
delays of a year or so in meeting any of 
the milestones set forth in the NWPA 
\\'.Ould delay the repository ayailability 
date by more than a few years beyond 
the 1998 date specified in the NWPA. 
The Commission found reasonable 
assurance that a repository would be 
available by 2007--09, a decade later 
than that specified in the NWPA, and a 
date which allows for considerable 
slippage in the DOE schedule. The Act 
also.requires that any Federal agency 
that determines that it cannot comply 
with the repository development 
schedule in the Act must notify both the 
Secretary of Energy and Congress, · 
provide reasons for its inability to meet 
the deadlines, and submit 
recommendations for mitigating the 

. delay'. The Commission notes that the 
Act-also clarifies how the requirements 
of the National Environmental Policy ' 
Act are to be met. These provisions.of 
the.Act, as well as the provisions for 
research, development and 
demonstration efforts regarding waste 
disposal. increase the prospects for 
having the first respositciry in operatiqn 
not later than the first few years of the 
next century. 

The repository development schedule 
may have to accommodate such 
contin[•?ncies as vetoes of proposed 
repository sites, prolonged public 
hearings, protracted litigation, possible 
project reorientation, or delay in 
promulgation of siting guidelines. The 
schedule now incorporated into the Act 
allows substantial time for these 
possibilities. 

2. Discussion of the Safety of Dry 
Storage · · 

A. Summary of Comments 

DOE believed that the availability of 
dry storage techniques provides further 
reasonable assurance of the ability to 
safely store nuclear wastes at least 30 
years beyond the expiration of reactor 
operating licenses. DOE stated that the 
citations quoted in the Cgmmission·s. 
rationale are reliable and representative 
of the.literature in the area, and that the 
Commission's technical judgment on dry 
storage conforms with DOE's experience 
and is accurate and correct (DOE, p. 16). 
The Consolidated Industry Group also 
stated that the pertinent points in the 
Commission's discussion appear to be 
adequately supported with appropriate 
references (Industry, pp.10,'11). . 

In further support of the safety of dry 
storage, DOE cited the following: 
-Extensive world-wide experience 

shows that-dry fuel handling and 
storage is safe and efficient. Irradiated 
fuel has been handled, shipped, .and 
safely stored under dry conditions 
since the mid-1940's. All types of. 
irradiated fuel have been handled dry 
at hot cells, where a variety of · 
phenomena have been observed in 
detail. The passive nature of most dry 
storage concepts contributes·to the 
safety of interim storage by not . 
requiring active cooling systems . 
involving moving parts (DOE. p. 16). 

-Regarding specific experience, DOE 
stated that a reactor fuel has been 
successfully stored in dry vaults 
licensed under Part 50 at the Hallam 
sodium-cooled graphite research 
reactor in Nebraska and the Fort St. 
Vrain HTGR prototype facility in 
Colorado. In addition; dry storage of 
zircaloy-clad fuel has been 
successfully conducted in drywells 
and in'air-cooled vaults at DOE's 
Nevada Test Site .. There is favorable 
'foreign experience with dry storage at 
Wylfa, Wales in Great_Brjtain, at 
Whitesell in Canada, in the Federal 
Republic of Germany, in France where 
vault dry storage of vitrified waste is 
routine, and in Japan, where a dry 
storage vault has been recently 
constructed (DOE. p. 17). 

-To date, all dry storage tests'have 
indicated satisfactory .storage of 
zircaloy-clad fuel without cladding 
failure over the temperature range Qf 
100 degrees C to 570 degrees C, in 
inert atmospheres. Existing data 

· which support the conclusion that 
spent fuel-can be stored safely in an 
inert atmosphere for at least 30 years 
is being augmented by additional 
ongoing research (DOE, pp. 17, 18). 

Nohe of the consolidated groups of 
participants offered comments which 
were critical of the Commission's 
discussion of _tlie safety of dry storage. 

B .. NRC Response 

The Commission is confident that dry 
storage installations can provide 
continued safe storage of spent fuel at 
reactor sites for at least 30 years after 
expiration of the reactor operating 
licenses. · 

3. List of Respondents 

Consolida.ted Participants as 
Respondents ,.o the Commission's Waste 
Confidence Decision 

1. Department of Energy [DOE) 
2. Consolidated States . 

Representative 1 (States) 
3:-Consolidated Public Interest 

Representative 2 [CPIR) 
4. Consolidated Industry 

Representative 3 (Industry) 

PART ii: Commission Considemtion of 
Additional Comments on Its Fourth 
rinding 

1. Introduction 

On November 3, 1983, the Commission 
reopened the comment period in this 
proceeding to receive comments on: (1) 

1 The Consolid~ted States Group consists of the 
Attorney General of the State of New Yo~k. 
Minnesota (by its Attorney General and the 
Minnesota Pollution Control Agency), Ohio, South 
Caroline and Wisconsin. The remHining participantn 
previously consolidated in the States Group have 
not joined in these comments. 

'The Consolidated Public Interest Group Is 
repreoented here by the Natural Resources Defense 
Council, Inc., the New England Coalition on Nuclear 
Pollution, the Sierra Club, the Environmental 
Coalition on Nuclear Power, Wisconsin's 
Environmental Decade, Mississippians Against 
Disposal, SHfe Haven, Ltd .. John O'Neill, Jr .. and · 
Marvin Lewis. 

'The Consolidated Industry Group is represented 
by: American Institute of Chemical Engineers: 
American Nuclear Society: Association of 
Engineering Geologists: Atomic Industrial Forum: 
Bechtel National: Consumers Power; General 
Electric; Neighbors for the Environment: Scientists 
and Engi11ee~ for Secure Energy; Tennessee Valley 
Authority: tlie Utilitien Group (Niagara Mohawk 
Power Corporation. Omaha Public Power District. 
Power Authority of the State of New York. and 
Public Service Company of Indiana. Inc.): and the 
Utility Nuclear Waste Management Group-Edison 
Electric Institute. In order to emphasize the 
independent nature of its participation. the 
American Nuclear Society has chosen to proceed · 
separately. ANS continues to protest its assignment 
to the Consolidated Industry Group and has ·offered 
separate comments on the Commission's Waste 
Confidence decision. Since only the consolidated 
groups of participants were invited to comment on 
the proposed decision, the ANS's separate -
comments are not discussed here. Further. TV A. as 
a Federal agency, wishes to stress the independent 
na lure of its pa ticipa lion. 
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The environmental aspects of its fourth 
findin~that it has reasonable ' 
assurance that. if necessary, spent fuel 
can be stored without significant· 
environmental effects for at least 30 
years beyond the expiration of reactor 
operating licenses at reaptor spent fuel. · 
storage basins, or af either onsite· or 
offsite independent spent fuel storage 
installations: (2) the determination that 
there are no significant non-radiological 
consequences which could adversely 
affect the environment.if spent fuel is 
stored beyond the expiration of 
operating licenses either at'reactors or 
at independent spent fuel storage ' 
installations: and (3) implications of 
comments on items (1) and (2) above for 
the proposed amendment to 10 CFQ Part 
51 (48 FR 50746). . . . . : . 

_ , The Commission ~as considered those 
comments and, for the'reaaons . 
discussed below, finds no reason to 
substantively modify its fourth fmding 
or other related aspects of ita decision in 
this proceeding. The Commission has. 
however, made revisions In its fourth 
finding to clarify its original mtent. 

Thirteen comment,s,were received. 
Seven commenter& identified various 
reasons'which they believed argued 
against the finding;• Six commentors 
supported the finding. 5 In addition to the 
issues on which the Commission · 
specifically requested-comments, some 
commentors raised additional issues 

· ''regarding the Commission's compliance 
with the National Environmental Policy 
Act(NEPA). 

2. Environmental Aspects of Extended 
Storage of Spent Fuel 

· A Radiological Consequences ofSpent 
,. , Fuel Storage 

The Commisaion'.s proposed fourth 
finding stated: 
.. The Commission finds reasonable 
·assurance that, if necessary, spent.fuel can 
be stored safely without significant 
emo'ironmental effects for at least 30 years 
beyond the expiration of reactor operatina 
licenses at reactor spent fuel storage basins, 
or at either onsite or offsite independent 
spent fuel storage installations. 

The public was Invited to submit 
additional comments OD the 
· eµyironmentill aspects of this finding. 
Those comments, and the Commission's 
l'l!sponses to them. are set oiit below. 

The State of Minnesota , · 
("Minnesota"), through its Attorney 
Genei:al, and the ,Sierra Clul> believe 
that an event at the'spent fuel pool for· 
Prairie Island Nuclear Generating 

. 'Department of Law of the State of New York •. 
Marvin Lewi1, Siemi Club, Safe Haven; Ltd. · 
Altomey General of the State of MlnnellOla, 
Dep~rtment of Justice of the .State of Wisconsin and 
Natural Resoumae Defense Council, Inc. 

1 Sl:lentlstn end F.ngineers for Secure EiH!l'l!Y, Inc, 
American Institute of Chemical Engineen,, -
American Nuclear Society, Utllity Nuclear Waste 
Management Group-Edison Electric lrnrtitute, end 
U.S. Department of Ene'l!}'. 

Station ("Prairie Island'') indicates that 
irradiated spent fuel assemblies are -,. 
degrading rapidly with time. In 
December 1981, during a fuel transfer 
operation at Prairie Island, the tpp 
nozzle assembly separated from the , 
remainder of a spent fuel assembly due 
to stress corrosion cracking of the spent 
fuel assembly while it was in the spent 
fuel pool. Minnesota and the Sierra Club 
acknowledge that this separation was 
an isolated event; over 5,000 similar 
spent fuel assemblies have been moved 
successfully at other plants. ;These 
commentors also acknowledge that 
television examination showed no 
corrosion cracking of simUarly designed 
fuel assemblies at other nuclear power 
plants: Zipn, Trojan, Kewanee and Point 
Beach:'.They also acknowledge that even 
though the water contaminant 
contributing to stress corrosion cracking 
has never been identified, the possibility 
that it may have been sulfates has led 
the Commission to suggest that Prairie 
Island monitor the sulfate levels of its 
spent fuel pool. 

However, the Sierra Club contended 8 

that th~ NRC staff essentially ignored 
the opil)ion of Mr. Earl J. Brown, an NRC 
engineer, that 'sulfate contamination is a 
generic problem at Pressurized Water 
Reactors (PWRs). The Sierra Club also 
believes that television inspection of 
spent fuel assemblies in spent fuel pools 
cannot reveal the initial signs of stress 
corrosion cracking. For these reasons, 
the Sierra Club and Minnesota believe 
that there is no· asaurance·that spent fuel 
can be stored safely in spent fuel pools 
for 30 years after reactor shut down or 
for 60 years after irradiation. 

The NRC:investigated the Prairie. 
Island event and found it to be an 
isolated event without generic impact. 
The staff also concluded that if a fuel 
assembly were to drop due to top nozzle 
failures, such an event would not lead to 
a criticality hazard in a spent fuel pool 
and that such an accident would result 
in radiation levels at the site boundary 
well within the limits in 10 CFR Part 100. 
The NRC Staff Assessinent Report 
("SAR").and associated memoranda, 
although already publicly available in 
the Commission's Public Document 
Room. have been added to the docket of 
'this pfoceeding. ·That SAR concluded
that:the event ·wa~ caused by 
iiltergranular stress-corrosion cracking 
due to an unidentified corrodant 
temporarily present in the spent fuel 
pool. 

'Sierra· Club alllD stated that the staff did not 
consider an Oak Ridee report {ORNL38M, Nov. 
1964) which identified water vapor as contributing 
to com,sion of the type of ateel used in spent fuel 
assemblies. That report Iii not germane to Ught 
water. reactor fuel because it addressed the 
eenaitizalion of slainleau steel in a high iemperature 
gas·cooled reactor environment. which 11 very 
different from the environment of e light water 
reactor. Refer to the dlscuseion·ln Sec. 2:4A of the 
Appendix to the Commission's decision_. ' 

As for the Sierra Club's specific 
comments, the staff recognized that 
sulfate contamination was suspected to 
have contributed to the corrosion and 
recommended that licensees · 
administratively control sulfate level 
concentrations in spent fuel pools. Such 
monitoring had been recommended by 
Mr. Brown as the only action that should 
be taken in response-to the incident., 
Although Mr. Brown stated that in his 
opinion the event was a· "potential''. , . 
generic issue.for.PWRs, subsequent staff 
investigation revealed that the event 
was an isolated incident. The staff also 
considered the properties of the steel -
used in the spent fuel-assemblies and 
acknowledged that they could.have 
contributed .to the event. However, the 
absence of any similar events.for-5,000 
other spent fuel assemblies indicated 
that the type of steel was not critical. 
Accordingly, the Commission finds no · 
basis for reconsidering the Safety 
Assessment Report's finding that'the 
Prairie Island event was an isolated 
incident and recommendation that 
sulfate control was an adequate 
respoi:i,se, or for ·altering its i,:ondusion 
concerning the potential environmental 
impacts· of stored spent fuel. 

Wisconsin, Safe Haven, Ltd. and· 
NRDC contended that the environmental 
effects of extended spent fuel storage 
are site specific and should be 
considered on a case-by-case basis.' 
Safe Haven believes that the 
individuality of each plant and its · , 
environmental surroundings necessitate 
separate·evaluations of extended . 
storage of spent fuel, but identified ·no 
site-specific fa'ctors which wotild result 
iri significant environmental 'impacts. 
NRDC listed some site specific factors: 
geology, hydrology, seismicity, 
e·cological factors and individual 
proposals for spent fuel management 
and storage. However, NRDC- did not 
suggest how these factors could lead to 
significant site-specific environmental 
impacts that would preclude the 
Commission from making a generic 
finding. Similarly. Wisconsin listed as 
relevant factors proximity to population 
centers, highways, geologic faults, dams, 
flood plains or shorelines. affected by ' 
erosion, but offered no suggestion of · · 
how these factors could affect the 
Commission's generic detemiination. 
For example, there has been no 
discussion of why the Commission's . 
seismic design requirements, though' site 
specific.. are not generically adequate to 
assure. that spent_ fuel can be stored for 

7 Safe Haven alao suggested that a full, 
environmental and 88fely review should accompany 
any utility's proposed plans submitted pursuant to 
10 CFR 50 ( i SO.S4(aa)) for extended storage of spent 
fuel. The Commission will treat its n!'view of any 
such utility p~aal In acconlance with the 
es_tablished procedures for considering any 
application for a license amendment 
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up to 30 more years in II spent fuel pool 
designed to withstand the largest · 
expected earthquake at each reactor 
site. Mr. Marvin Lewis contended that 
the fourth rmding had no basis because 
the Commission had little or no 
experience with storing spent fuel for 30 
years or with storing fuel that could be 
up to 70 years old. Mr. Lewis also 
asserted that the pyrophoricity of the 
zircaloy tubes containing spent fuel for 
30 years presents and unknown fire 
danger. This comment is based on a 
private communication to Mr. Lewis 

· regarding the condition of the spent fuel 
at Three Mile Island, Unit 2. By the 
terms of that'lettei;, any fire danger 
associated with pyrophoricity of 
zircaloy arise.a from the accident 
conditions at TMI-2. NRC has 
previously studied the effects of loss of 
wafer from pools on the temperature of 
stored spent fuel (NUREG/CR-0649, 
"Spent Fuel Heatup Following Loss of 
Water During Storage" [March, 1979]). 
While this study noted· that oxidation 
could become self-sustaining for 
temperatures in the neighborhood of. 
850-950" C (NUREG/CR--0649, page 13), 
the· study shows that such. oxidation can 
only occur for extreme temperature, 
conditions and for spent fuel that has 
been stored for a relatively brief storage 
period. In order for rapid oxidation to 
occur, the age of the spent fuel (30,000 . 
MWD/MT burnup) would have to be in 
thq; r1nge of less than 10 days to less 
thantwo years, depending on the 
density at which it is stored (see page • 
55, Figure 17 of NUREG/CR--0649). . 
Moreover, one must assume a 
continuing oxygen supply adequate to 
sustain the oxidation. Any damaged 
spent fuel such as that from TMl-2, 
would be canned to avoid particulate 
loss and would have already aged 
several years. Ne~ther the heatload 
leading to temperatures capable of 
initiating rapid oxidation nor the 
presence of an adequate supply of 
oxygen to sustain a pyrophoric reaction 
would seem to be present in any storage 
configuration or under conditions that 
would receive NRC approval. While it is 
correct that spent fuel has not been 
stored for over 30 years, the record 
shows that utilities have successfully 
stored spent fuel for over 20 years, and 
that there are no l:n~wn physical 
processes-whicli would indicate that it is 
impractical to extrapolate tht:t 
experience to make predictions about 
the behavior of spent fuel for 7o·years of 
storage. 

The Utility Nuclear Wasfe 
Management Groul)--'-Edison Electric 
Institute and the U.S. Department'of 
Energy referred to several documents in 
the record which show that th11 
relatively low energy content of spent 
fuel and the relatively benign static 
environment of spent fuel storage render 

insignificant the radiologic impacts 
arising from extended storage of spent 
fuel. As discussed in more detail below, 
these documents also show that there 
are no significant non-radiologic 

' environmentalimpacts arising from such 
extended storage. Under these · 
circumstances, the Commission finds 
that it has sufficient experience with 
spent fuel storage to predict spent fuel 
behavior during 70 years of storage and 
.to rmd that such storage will not result 
in significant .enyironment effects. 

B. Non-Radiological Consequences of 
Spent Fuel Storage 

The Commission's fourth finding 
rested in part on the Commission's 
detennination that there are no 
significant non-radiological 
consequences due to the extended 
storage of spent fuel which could 
adversely affect the environment. The 
public was invited to comment also on 
this finding and to provide a detailed 
discussion of any such environmental 
impacts. Mr. Marvin Lewis asserted that 
the continuous storage of spent fuel 
under water for 30 years or more 
requires unprecedented institutional 
guarantees. He also noted that there had 
been no consideration of financial, 
economic and security implications of 
storage for 30 9r more years. Mr. Lewie 
did not expand upon these assertions to 
explain how.they would result in 
significant non-radiological 
environmental consequences. In any 
event, the more than twenty years of 
experience with storing spent fuel 
demonstrates that storage of spent fuel 
for 30 years or more does not require 
unprecedented institutional guarantees 
or raise unique questions regarding 
finances, economics or. the security of 
extended spent fuel storage. Further, the 
Commission will require all reactor 
licensees, 5 years before expiration of 
their operating license to provide a plan 
for managing the. spent fuel prior to 
disposal. Mor~ov_er, the record 
documents referred to by UNWMG-EEI, 
DOE and AIF show that there are no 
significant non-radiological 
environmental impacts associated with 
the extended storage of spent fuels. The 
amount of heat given off by spent fuel 
decreases with time as the fuel ages and 
decays radioactively. No additional land 
needs to be devoted to storage facilities 
because-reactor sites have adequate 
space for additii:mal spent fuel pools or 
dry storage Installations .. The additional 
energy and water needed to maintain 
spent fuel storage is also . 
environmentally lnslgnlficanJ, No 
commentor has challenged tliese 
assessments of environmental impacts 
end the Commission has no reason to 
question their validity. Under these 
circumstances, the Commission has no 
reason to reassess its prior 

detenninatlon that extended storage of 
spent fuel will present no significant 
non-radiological consequences whic1i 
could adversely affect the environment. 

3. Commission Compliance With NEPA 

Several participants challenged the 
Commission's compliance with NEPA. 
The States of New York ("New York") 
and Wisconsin contend that since its. 
inception, this proceeding ~as focused 
on the availability and safety of spent 
fuel storage, and has been conducted 
outside the scope of NEPA. New York 
supports this contention with the 
following quote from'the First . 
Prehearing Conferance Order (February 
1, 1980): 

This rulemsking proceeding does not 
involve a major federal action having a 
significant Impact on the environment, and 
consequently an environmental impact 
statement is not required by NEPA •.• 

New York asserts that this statement 
caused the participants not .to con11ider 
NEPA in their filings. Accordingly, New 
York believes that the Commission · 
cannot now transform the Waste 
Confidence Proceeding into a NEPA 
proceeding. In New York's view; joined 
by the Natural Resources Defense _ 
Council, Inc. ("NEDC"J, NEPA required 
the Commission to prepare an _ ,
environmental impact statement ("EIS\') 
or environmental assessment to · .. , 
consider the environmental Impacts of 
spent-fuel storage at reactor sites · · 
beyond the ·expiration dates· of reactor 
licenses. The Utility Nuclear Waste 
Management Group-Edison Electric . 
Institute ("UNWMG-EEI") believe11 that 
it has been clear from the outset of this 
proceeding that the Commission 
iritended to develop environmental 
reg,.ilations appropriate to the issues 
considered here. UNWMG-EEI cites. 
several factors in support of its position: 
(1) this proceeding was the direct , . · 
outgrowth of a NEPA case, Minnesota y. 
NRC, 802 F.;!d 412 (D.C. Cir. 1979); (2). . 
the Notice of Proposed Rulemaking . : : 
explicitly stated a Commission intent to 
deal with environmental aspects of · 
spent fuel storage; (3) the proceeding' 
was docketed under Part 51, the. · 
Commission's regulations implementing 
NEPA; (4) the Commission stated that it 
would draw on the record.of the ' · 
rulemaking on environmental impact'of 
the nuclear fuel cycle (Table ~) and . 
included in the NRC Data Bank for this -
proceeding sources of'information on 
the environmental impacts of spent fuel 
storage; and (5) several participants · 
Included in their statements information 
pe"rtaining to the environmental Impacts 
of spent fuel storage. · . 

The Commission believes that from 
the very beginning of this proceeding; 
participants wenton notice that' 
environmental aspects of spent fuel 
storage were under consideration. The . 
notice initiating this proceeding stated, 
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in pertinent part: 
If the Commission finds reasonable 

a111urance that 11afe, off~site disposal for 
radioactive wastes from licensed facilities 
will be available prior to expire lion of_ the 
facilities' licenses, it will promiJ.IP.te a final 
rule providing that the environmental and 
t1afety implications of continued on-site 
storage after the terrpination of licenses need 
not be considered in individual licensing 
proceedings. In the event the CommiS11ion 
determines that on-site storage after license 
expiration may be necessary or appropriate, 
It will Issue a proposed rule providing how 
that question will be addressed. 
• • . .. • 

Based on the material received in this 
proceeding and on· any other relevant 
information properly available to it.. the 
Commission will publish a proposed or final 
rule In the Federal Register. Any such final 
rule will be effective thirty days after 
publicadon. 
M FR 81372. 81273-61374 (1979). (Emphasis 
supplied). 

It le clear from this notice that if the 
Co.mmlsslon found that onsit.e storage 
after termination of reactor operating 
licenses would be necessary or . 
appropriate, then itwould propose a 
rule for dealing with the question of 
environmental and safety implications 
of continued onsite storage. New York's · 
reference to the statement in· the First 
Prehearing Conference Order is. · 
inapposite. That statement addressed 
the issue of whether a decision in this 
proceeding would be a proposal for 
major federal ~ction having significant 
impact on the environment ao as to . 
require an EIS. The Presiding Officer 
found that the decision itself would not 
require an EIS. His declsio~ in no way 
implied a change in the scope of the 
proceeding as announced in the notice 
initiating it. ' . 

There is also nothing about the 
Commissic;m's fourth finding which 
requires an EIS. Neither New York nor 
NRDC has. explained how. this finding is 
a major federal action having a 
significant impact on the human 
environment. The finding provides a 
basis for a rule that provides .that 
environmental impacts from extended 
storage of spent fuel are so insignificant 
as not to be required to be included in 
an impact statement. The validity of 
such a rule depends on the procedures 
used to.promulgate it and,the record 
supporting it. An EIS is not required 
because such a rule itself has no 
environmental impacts, significant or 
otherwise. 8 To require an EIS here 
would be essentially to require an EIS to 
show that no EIS is required. Clearly 
such a result would be incorrect 
Accordingly, the Commission finds that 
NEPA does not require an EIS to support · 
the fourth finding. 

I See. ror example, Natural Resou"rr:es Defense 
Council, Inc., v. U.S. Nuclear Regulatory 
Cammi88ion, 547 F.2d 833, 653, n. 57 (D.C. Cir. 1976), 
mvt1rsmi on-oth11r grounds, sub nam, Vermont 
Yanhe Nuclear Power Corp. v. NRC. 435 U.S. 519 
(19'18). 

4. List of Respondents 

Respondents to the Commission's 
November 3, 1983 Order (48 ~ 50748) 
To Reopen the Period for Limited 
Comment on the Environmental Aspec:ta 
of the Commission's Fourth· Finding in 
the Waste Confidence Proceeding 

1. Attorney General of the State of 
New York (N.Y.) 

2. Marvin Lewis (Lewis) 
3. Sierra Club Radioactive Waste 

'Campaign (Sierra) 
4. Scientists and Engineers for Secure 
· EnersY, Inc. (SE2} 

5. Safe Haven. Ltd. (S.H.) 
6. American Institute of Chemical 

Engineers (AICE) 
7. Atomic Industrial Forum, Inc. (AIF) 
8. Utility Nuclear Waste Management 

Groui>-:-Edison Electric Institute·. 
(UNWMG-EEI) 

9. Natural Resources Defense Council, 
Inc. (NRDCJ 

10. A~orney General of the State of 
Wisconsin (Wis.) 

11. lJ.S. Department of EnersY (DOE) 
12. American Nuclear Society (ANS) 
13. Attorney Gel}ei:a.I of the State of 

Minnesota. (Minn.) 

Appendix....:Rationale for Commission: 
Findings in the Matter of, the Waste 
Confide~ce Proceeding 
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2.2 Second Commission Finding 
A. Technical Uncertainties 

1. Finding Technically Acceptable Sites 
In a Timely Fashion 

. 2. Timely Development of Waste 
Packages and Engineered Barriers 
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2.5: Fifth Commission Finding 
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1.0 Introduction 

The rationale for the five Commission 
findings resulting from the Waste 
Confidence proceeding is summarized 
below; This rationale is based · 
principally on the record of the . 
proceeding which includes participants'· 
position statements, cross-statements, 
pre-hearing and oral statements (in the 
discussion below, the participants are· 
identified by the citations defined· in the 
Reference Notation at the end of this 
document). The Commission also .relied 
on the provisions of the Nuclear Was.le 
Policy Act of 1982 (NWPA), and other 
substantive:material not originally 
included in the record relating to the 
discussion of the safety of dry storage of 
spent nuclear fuel in the Conini.issionis. 
Fourth Finding; the NWPA.and the dry 
storage material have now been · .. 
incorporated into the record along with 
the relevant comments of participants In 
t)lis proceeding;. 

The Commission notes that two 
relevant developments have occurred 
subsequent to the. closing of the rec;ord 
in the Waste Confidence proceeding. 
They are the publication of DOE"s draft 
Mission.Plan for the Civilian . . 
Radioactive Waste Management 
Program (April, 1984) and the · · . 
'commission's concurrence.in DOE's_ . 
General Guidelines for Recommendation 
of Sites for Nuclear Waste Repositories 

(,Uuly-3, 1984). These developments are a· 
matter of public record, and in the case 
of the Commission's concurrence was 
the conclusion of a separate public 
proceeding: The Commission has 
considered the effects of these 
developments on its previously 
announced decision in this proceeding·. 
and determined that these developments 
do not substantially modify the . 
Commission's previous conclusions. 

2.0 . Rationale for Commission F"mdinp 
2.1 First Commission Finding 

The Commission finds reasonable, 
assurance that.safe disposal of · 
radioactive waste and spent fuel in a 
mined geologic repository is technically 
feasible. · · · · · 

The Commission finds that safe· 
disposal of high-level radioactive waste 
and spent fuel is technically possible · 
and that it is achievable using existing 
technology. Although a repository.has· · 
not yet been constructed and itti safety 
and environmenral acceptability, 
demonstrated. no fundamental 
breakthrough in science or technology is 
needed to implement a successful waste , 
disposal program. Those participants 
who questioned the availablity of a 
repository did not contend that · 
fundamental scientific breakthroughs · ·. 
were required, but questioned whether 
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technical problems could be resolved in 
a timely manner. The record supports 
the conclusion that the safe disposal of 
high level radioactive waste and spent 
nuclear fuel from licensed facilities can 
be accomplished. 

The Department of Energy's (DOE) 
position is that disposal in mined 
geologic repositories can meet the goal 
of providing safe and effective isolation 
of radionuclides from the environment 
(DOE PHS pp. 2, 4; Tr. p. 11}. A number 
of participants stated that waste 
containment and isolation from the 
biosphere are scientifically feasible 
(USGS PS p. 4; NRDC PS p. 9; UNWMG
EEI PS, Doc. 1 p. 22, Doc. II p. II--6; 
Consolidated Industry Group Tr. p. 16; 
Consolidated States Group Tr. p. 98). 
This view is consistent with the 
conclusions of the Report to the 
American Physical Society by the Study 
Group on Nuclear Fuel Cycles and 
Waste Management {Rev. M~d. Phys., 
Vol. 50, No. 1, Pt. II, p. S6, Ja.n; 1980) and 
the Report to the President of the 
lnteragency Review Group on Nuclear 
Waste Management (Final Report. 
March, 1979, p. 38). . . 

The conclusion that safe rad1oachve 
waste disposal is technically feas~ble is 
based on consideration of the basic 
features of repository design and the 
problems to be solved in de".eloping the 
final design. A mined geologic 
repository for disposal of high-level . 
radioactive waste, as developed durmg 
the past three decades, will be based on 
application of the multi-barrier approach 
for isolation of radionuclides. The high· 
level radioactive waste or spent fuel is 
to be contained in a sealed package and 
any leakage from the package is to be 
retarded from migrating to the biosphere 
by engineered barri~rs. These . . 
engineered barriers mclude backf1llmg 
and Se-filing of the drifts and shafts of 
the mined repository. We believe that 
the isolation capability and long-term 
stability of the geologic setting provide a 
final barrier to migration to the 
biosphere. . . 

The selection of a smtable geologic 
setting is one of the key technical 
problems which DOE must solve. Other 
problems include development of waste 
packages that can contain the waste 
until the fission product hazard is 
greatly reduced and engineered barriers 
that can effectively retard migration of 
radionuclides out of the repository. The 
Commission recognizes that these three 
problems are not only the ones which 
DOE's program must solve, but they are 
critical components of the multi-barrier 
approach for nuclear waste isolation. 
Much of the discussion in this 
proceeding has focused on these 
problems. We have reviewed each of 
these issues and have concluded that 
they do not present an insoluble 
problem which will prevent safe 
disposal ofradioactive waste.and spent 

fuel. 

A. The Identification of Acceptable Sites 

There is general agreement among the 
participants that the period during 
which the wastes must be isolated from 
the biosphere is at least several millenia 
and that such prolonged isolation can be 
achieved in a deep mined respository 
provided the geologic setting is suitable. 
The geologic setting is the "final" 
isolating barrier. If the waste package. 
and engineered barriers fail to perform 
as expected, the geologic barrier must 
prevent harmful quantities of •. 
radioactive materials from entermg the 
human environment. 

The Commission believes that 
technically acceptable sites exist and 
can be identified. In many locations in 
the continental United States there are 
geologic media potentially su_itable fo~ a 
waste repository. These media occur m 
large, relatively homogeneous and 
unfaulted formations and have 
properties (e.g., m~chanical s~~ength,. 

· thermal stability, 1mpermeab1hty to 
water which qualify them as potential 
host rocks for radioactive wastes. The 
potential host rocks include. those being 
investigated by DOE-that 1s, domed 
salt, bedded salt, tuff, basalt. granite, 
and shale (DOE PS pp. II-70 to ll-80.). 
Thousands of squa~e miles of the United 
States are underlain with formations 
containing extensive masses of such 
potential host rocks. Moreover, more 
than one-half of the United States is 
underlain with rock that has been stable 
against significant deformation and 
disruption for over ten million years. 
The potential sites being in_vestigate~ by 
DOE are in regions of relative tectomc 
stability (USGS PS pp. 19, 23, 24, 25, 26, 
28; Tr. p. 236). 

Host rock suitability and formation 
stability are not the only relevant 
technical factors to be considered in 
repository site selection. Geohydrologic 
conditions-particularly the absence of 
significant groundwater flow from the 
repository to the biosphere-must be 
favorable Jor effective isolation of the 
wastes (USGS PS p. 11). DOE's . 
investigations reveal that the hydrolog1c 
characteristics of a major portion of the 
sites underlain with stable formations of 
potential host rock appear to be suitable 
for repository location (Tr. p. 236; DOE 
PS p. ll-77) .. 

These general conclusions about the 
extent of potential repository sites are 
based on the results of DOE's site 
exploration program (DOE PS Appendix 
B) and the extensive body of earth
sciences information available at the 
United States Geological Survey-the 
Federal agency principally concerned 
with earth-sciences issues and, under a 
DOE-USGS Memorandum of 
Understanding, a primary source of 
geologic, hydrologic and mineral 
resource data for the National Waste 

Terminal Storage program (USGS PS p. 2 
and Appendix A; DOE PS p. III-44). 

DOE's site exploration efforts are · : 
focused on four host rocks (domed salt, 
bedded salt, basalt, and luff) in six · 
regions (Gulf Interior, Paradox Basin, 
Permian Basin, Salina Basin, DOE 
Hanford Site, DOE Nevada Test Site) 
(DOE PS Appendix B). Although 
investigations of granite sites in the U.S. 
have been limited, DOE is developing 
data on the potential of granite as a host 
rock in collaboration with foreign 

~ investigators, A Swedish-American · 
cooperative program (DOE's Lawrence. 
Berkeley Laboratory is the U.S. principal 
in the program) has involved a series ~f
in situ tests in a granite formation 
conducted at the Stripa mine in Sweden. 
The investigations included 
determinations of thermally induced 
stresses and deformations in the granite· 
rock mass. Another cooperative study at 
Studsvik in Sweden involved 
experiments in nuclide migration in 
fractured subsurface crystalline rocks 
(DOE PS p. ll-258). . 

Some participants objected to the fact 
that most of DOE's site exploration 
involved federally-owned or -controlled 
areas, arguing that this would result in 

· ignoring sites that were technically . 
better (NRDC PS p. 17; Tr. p. 206). This· 
objection, apparently based on the '. 
assumption that Federal lands . 
investigated were limited in area and 
geologic diversity, is not supported by · 
the record. The Federal lands being 
investigated by DOE are extensive and 
geologically diverse; moreover, they are 
more readily accessible to DOE and 
some of them, such as Nevada Test Site, 
have been previously subjected to ·, 
extensive geologic assessment. These 
latter factors are significant advantages 
(DOE PS Appendix B; UNWM~EEI CS 
p. IV. B-4). Although, as the Umted · 
States Geological Survey p.ointed out, 
there may be advantages from a purely 
earth-science viewpoint in examining all 
parts of the country for their potential as 
repositories, time and resource . 
limitations require that site exploration 
efforts be concentrated in limited 
regions fairly early so that detailed site
specific characterization efforts can be 
undertaken in a timely way (USGS PS p. 
17). !· 

A specific site has not yet been 
identified as technically acceptable, and 
investigations of potential sites have ·· 
shown some to be unsuitable. This does 
not necessarily mean that DOE's site 
selection program will be unsuccessful 
in 1dentifying technically acceptable 
sites. The elimination of some sites is to 
be expected in a pursuit of the site 
selection program and is not, as some 
participants implied, an indicatio~ that 
suitable sites cannot ultimately be 
found. 

Although the record of this proceeding 
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does not show that DOE has progreBBed 
far enough In site characterization to 
confimi the existence of an acceptable 
site, the record does Indicate that DOE's 
site characterization and selection 
program is tec:lµrlcally sound •. The _data 
obtained In ·each stage of the screening 
process are analyzed and· compared 
against criteria that must be satisfied for 
adequate performance of the total 
isolation system. DOE's program is 
JJroviding information on site 
characteristics at a sufficiently large 
_number and vaj!ety ·of sites and geologic 
media to support the .expectation that 
one or more technically acceptable sites 
will be Identified (DOE PS pp. m...a to 
lII-24; CS p. ll-140). As discussed above, 
DOE's site screening efforts have 
.concentrated on a divene set of. 
potentially suitable geologic media and 
are directed to an examination of large 
areas of the country on both federally
owned and non-federal lands (USGS PS 
p.17); 

The technology for site Identification 
ia particularly well,advanced 
(UNWMG-EEI PS p. m-A-b79). The 
record describes numerous site 
characterization· techniques, both 
remote sen.sing and in-situ, which are 
being used to evaluate sites (DOE PS pp. 
ll...a4 to ll-103). The location a.nd · 
demonstration of acceptability of 
repository sites are problems which can 
be solved by the Investigative and 
analytical methods now available (AEG 
PS p. 1). Site selection criteria are being 
refined (DOE PS pp. 11-80 to ll-83; 48 FR 
5671; February 7, 1983) and the 
technology exists for site 
characterization (DOE PS pp. ll...a4 to 11-
103), Areas have been found where most 
natural geologic JU1d hydJ:ologic 

· processes operate at rates favorable to 
long-term containment In a mined 
repository (DOE ES p. Il-128; 

· · Consolidated Industry Group PHS p. 9). 
The Commission recognizes that there 

are gaps in the current state of 
knowledge about potential repository 
sites and geologic media, and about 
geochemical proceSBes which affect 
radionuclide migration (e.g;, CEC PS pp. 
17, 54: NRDC PS pp. 18, 50, 64; NY pp. 38, 
SO: uses cs pp. 5, 8). The gaps !ncl-qde 
a lack of a detailed understanding of 
such relevant proceSBes as sorptlon of 
radionuclide-bearing molecules by the 

. geologic media, leaching of the wastes . 
by groundwater, and radionuclide 
migration through subsurface 
formations. Some participants contend 
that the~ gaps and uncertainties in· 
knowledge make it difficult to predict on 
the basis of any effort less than a . 
detailed on-site Investigation whether a 
candidate repository site will be 
technically suitable (e,g., NRDC PS pp. 
1& 50, 53; ECNP PS pp. 3, 4; NECNP PS 
pp. ZO, 21,ZZ). 

The Commission recognizes that 

detailed site characterization is 
neceBBary to confirm that a proposed 
site is Indeed suitable. The Commission 
does not' believe, however, that all 
uncertainties must be resolved as a pre
condition to repository development 
The performance of a repository may be 
bounded by using conservative values .. 
for controlling parameters,. such as . 
waste form ~~!Y!>!lity, ground water 
travel time and retardation of 
radionuclides. Furthermore, bounding 
analyses can be useful to take residual 
gaps in knowledge and uncertainties 
into account. If it can be established that 
a-repository can perform its isolation 
function using established, conservative 
values for the controlling parameters, 
then it is not necessary to resolve · 
uncertainties in the range of value these 
parameters may exhibit (DOE CS pp. 11-
83, ll...a4, Il-130, lII-9, lII-12). 

The statements of those participants 
who are pessimistic about timely 
accomplishment of disposal tend to 
·assign equal importance to all areas of 
uncertainty. Hence, they contain few 
attempts to as,ess the consequences of 
gaps in knowledge or to project the 
benefits of expected results from 
ongoing research and development 
efforts; It is the Commission's belief that 
the waste isolation system elements are 
adequately understood so that major 
unforeseen surprises in results of 
research and development are highly 
unlikely. This view is supported by 
uses (USGS cs pp. 1-Z) •. 

A further concern of some 
participants Is that, even if DOE were to 
identify a potentially acceptable 
repository site, the in-situ testing 
required .to determine acceptability 
would breach the integrity of the 
candidate sfte (NY PS pp. 59, 63-65). If, 
for example, boreholes essential to · 
characterize a potential site result in 
penetration of aquifers which are not 
amenable to effective sealing,. this might 
make the site unacceptable (DOE PS pp. 
11-161 to 11-164). However, no 
persuasive evidence wa, presented in 
the record to support the position that 
in-situ tests for site characterization 
work are likely to compromise the 
integrity of candidate sites. The 
Commission believes that in-situ tests 
can be successfully accomplished 
without adversely affecting site integrity 
for the following reasons. Many non~ 
destructive re.mote sensing methods are 
available for determining site 
characteristics. Further, boreholes can 
be located In shafts or pillars of the · 
future repository to minimize the 
possibility ofleakage through them. 

As discussed later, borehole sealing 
methods are expected to be adequate. 
The number of boreholes necessary to 
adequately characterize a site can be 
minimized by careful planning and·by 
use of.remote sensing methods in 

conjunction with the drilling program 
(DOE PS pp. ll...a4 to Il-103, 11-181), 
Finally, the Commission believes that if 
"-site Is found to be sufficiently 
sensitive to ,the testing program so that 
its integrity would be destroyed, then 
that site would necessarily be found 
unacceptable. 

In summary, the Commissiol) believes 
that technically acceptable sites for 
disposal of radioactive waste and spent 
fuel exist and _can be found. There are a. 
number of suitable host rock type to 
select from: many areas are underlain 
with massive, stable formations 
containing these host rocks; the areas 
being investigated by DOE contain such 
rock formations; and the uncertainties ·In 
knowledge of the earth and material 
sciences relevant to the identification of 
an acceptable repository-site are not 
fundamental uncertainties that would 
prevent the identification of technically 
accep.table sites. Further, in~situ testing· 
required to characterize a candidate site 
would not necessarily compromise its 
integrity. 

B, The Development of Effuctive Waste 
Packages 

~- Waste Package Considerations. An 
important technical aspect of safe waste 
disposal is to assure that the waste form 
and the balance of the waste package, 
in.eluding the primary container and·· 
ancillary enclosures, are capable of 
containing the radioactivity for a time 
sufficient for the hazard·from fisilion-· 
product activity to be significantly 
reduced (e.g., DOE PS p. ll-8). Decay 
heat, groundwater and nuclear radiiltioil 
could cause the waste package 
components to interact with each other 
or with the host rock materials in such a 
way as to degrade the ability 9f the 
package to contain the radionuclides. 
These items are discussed below. · 

· To assure long-tenn containment, 
DOE's conceptual design of a waste 
package Is based on a defense-in-depth 
approach and involves a number of 
components including spent fuel, 
stabilizer (or filler), waste canister, 
overpack, and an emplacement.hole 
sleeve. The stabilizer la Intended to 
improve heat transfer from the spent 
fuel, to. provide mechanical resistance to 
possible ·canister collapse caused by 
lithostatic preSBure, and to act as a 
corrosion-resistant barrier between the 
spent fuel and the canister. Selection of 
canister overpack and emplacement' 
hole sleeve·materials will be based on 
tests of their chemical and physical 
integrity.at various temperatures and· 
levels of radiation and under various· 
conditions of groundwater chemistry, as 
well as tests of their cc;,mpatibility with. 
each other and with the host rock 
materials under repository conditioner 
The canister, overpack. and sleeve 
should constitute relatively 
impermeable elements of the waste 
package. A variety of candidate 
materials is being considered for these 
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elements. The various waste package 
components are to be combined in a 
conservative design that will 
compensate for the overall technical 
uncertainties in containment capal:!ility. 
The requirement fat retrievability during 
some specified period after 
emplacement places conditions (e.g., 
ruggedness).on wa(>te package design 
which are added factors to be 
considered,in its development (DOE PS 
p. 11-129 to 11-152, 11-282J. 

It is apparent from the foregoing that 
the development of ·an effective waste 
package depends on obtaining 
engineering data on those materials that 
appearto be promising candidates for 
package components;· DOE is studying 
over 28 candidate materials for canisters 
arid overpack (DOE PS p. 11-1.43). The 
DOE evaluation program indicates that 
man)' of these materials are promising. 
For flxample, iron alloys have 
demonstrated long term durability (DOE 
PS p. 11-144, Reference 383), and . 
titanium alloys and riickel alloys show 
high resistance to corrosion (DOE PS p. 
11-144, Refs. 315, 338, 342). Ceramics are 
resistant to chemical degradation and 
have many other desirable properties 
(DOE PS p. 11-145, Refs. 337, 347, 348 and 
349). Preliminary analysis indicates that 
mild steel canisters with an appropriat·e 
backfill material would be a feasible 
waste package for either a salt or hard 
rock repository. For more demanding . 
requirements, such as brine 
applications, the alloys of titanium, 
zirconium or nickel appear to represent 
alternate choices (DOE PS p. 11-150, 
Refs. 337, 382). The DOE program also 
includes experimental studies of the 
release of radioiso~opes from spent.fuel 
exposl'!d to simulated repository 
conditions ( e.g., salt' brine and fresh 
water with varying dissolved oxygen 
content). The studies are being 
conducted under temperature and 
pressure conditions that bound and 
exceed repository conditions (DOE PS 
pp. !J-139 to 11-141). 

Not all participants were optimistic 
about :waste pat:kage development. One 
participant.asserted that in spite of 
DOE's efforts to. develop a package that 
would remain inert and stable under 
repository conditions, none had yet been 
found and the DOE program would not 
succeed in finding one (NRDC PS p. 46). 
Other participants pointed to the limits 
of present knowledge, particularly about 
the leaching of radioisotopes from spent 
fuel in a groundwater environment, and 
concluded that it is not possible to select 
a waste form which will prevent 
radioisotopes from migrating to the 
biosphere (e.g., CEC PS p. 51). They also 
pointed out that chemical and phy1ical 
properties of spent fuel varied widely 
and depended on burnup, location 
within the reactor core, age, and 
phy~ical integrity; design of a system of 

barriers to accommoda·te this 
'1eterogeneity within the context of a 
given geohydrologic environment would 
be a major undertaking (NY PS p. 83). 

The Commission recognizes the 
difficulties which must be overcome in 
developing a suitable waste package. A 
large body of experimental data must be 
accumulated and applied to a variety of 
candidate arrangements of waste 
package components. Suitably 
conservative assumptions must be 
postulated to define the repository 
conditions. Data from experiments of 
relatively short duration have to be used 
to predict behavior for much longer 
periods. It. is common practice in 
materials research to perform short
duration experiments under physical or 
chemical ·conditions much more severe 
than those expected for the longer 
·duration and, from known fundamental 
properties of the ma~erials under 
investigation, to extrapolate the 
experimental data to predict long-term 
behavior. Conservatism can usually be 
assured by making the experimental 
conditions sufficiently severe. 

The complex composition of the 
mixture of radionuclides in fission. 
products and their basic chemical 
properties are known and have been the 
subject of investigation for more than 
three decades. The large body of 
published data on fission product 
chemistry and experience with fission 
product mixtur~ should provide 
considerable support for predicting the 
behavior of spent fuel and high-level 
radioactive waste in waste package 
designs. 1 The Commission, therefore, 
concludes that the chemical and 
physical properties of spent nuclear fuel 
and high-level radioactive waste can be 
sufficiently understood to permit the 
design of a suitable waste package. 

The Commis11ion also concludes that 
the DOE program is capable of 
developing a suitable waste package 
which can be disposed of in a mined 
geologic respository. This conclusion is 
based upon the large number of 
candidate materials being considered by 
DOE, the detailed evaluation of these 
materials to be conducted as part of the 
DOE program and the results of DOE's 
preliminary analysis of candidate 
materials, as described above (see Sec. 
2.1(bl[1)). The Commission's conclusion 
that the development of a suitable waste 
package is technically feasible is also 
consistent with other material in the 
record. For example, a study sponsored 

1 Published compilatione of such· data, although 
not epecifically included in the record of thie 
proceeding, are well known to the nuclear science 
and engineering community. Examples are the three 
volumee of the National Nuclear Energy Series. 
"Radlologlcal Studiee: The Fission Products." by C. 
D. Coryell and N, Sugarman, McGraw-Hill, 1951; 
"Reactor Handbook." Second Edition. Vol. II. Fuel 
Reprocessing, edited by S.M. Stoller and R.B. 
Richards, Interscience Publishers, Inc., New York, 
1961). 

by the National Academy of Sciences . · 
(NAS) concluded that no 
insurmountable technical obstacles 
·were foreseen to preclude safe disposal 
of nuclear wastes in geologic formations 
(UNWMG-EEI PS Doc. 2 p. II~). The 
United States Geological Survey stated 
that a long-lived canister is within the 
capability of materials science 
technology to be achieved in the same 
time frame as repository site 
identification, qualification and· 
development (USGS PS p. 11). The 
National Research Council, after 
reviewing the Swedish was·te disposal 
work (DOE PS p. 11-335 Ref. 380), 
concluded that the Swedish waste 
package could contain the radionuclide& 
in spent fuel rod11 for hundreds of 
thousands of years (DOE CS p. 11-98). 

2. Effect of Reprocessing on Waste 
Fonn and Waste Package. The waste 
form itself (spent fuel or other high-level 
waste} serves as the-first'barrier to 
radionuclide release· and thus · 
supplements th~ containment capability 
of the other components of the waste 
package as well as the.repository's 
natural isolation capability. Throughout" 

;llJ> this proceeding it has been assumed that. 
the waste form ·would be spent fuel 
discharged from light water reactors, 
with mechanical disaHembly for, 
volume reduction and packaging In a 
canister as the only potential 
modifications. The relevant properties of 
the spent fuel (irradiated uranium 
dioxide pellets and zircaloy cladding) 
are known. DOE's program has been 
directed toward providing data to 
determine the behavior of spent fuel aa· 
a waste package component under 
repository conditions. In its Position 
Statement DOE stated.that the 
"representative case" to be co~sidered 
in this proceeding is the disposal and 
storage of spent fuel from commercial · 
reactors and that this does not foreclose· 
"other approaches, such as the 
reprocessing of spent fuel and 
solidification of resultant nuclear 
wastes" (DOE PS p. 1-2). 

On August 27, 1981 the National 
Resources Defens.e Council filed:a 
Motion for Judgment requesting a 
prompt ruling that, on the basis of the 
present record, there is not reasonable 
assurance that off-site storage or 
disposal will be available by the year 
2007-09. NRDC stated. that, because the 
present Administration• hBd changed· 
Federal policy towards commercial 
reprocessing- of spent fuel (reprocessing 
was deferred "indefinitely" in April 1977 
by the previous Administration), the 
disposal of spent fuel would be contrary 
to the present Administration's policy, 
and thus spent fuel was no longer a 
valid "reference waste form" for this 

1 The NRDC etatemenl wae baaed on DOE 
testimony before a Congressional committee. The 
President's Nuclear Policy Statement of October a. 
1981 confirmed the DOE leetimony. 
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proceeding. As a consequence, 
according to NRDC, DOE schedules and 
timetables, which were bai;ed on spent 
fuel storage and disposal. were 
irrelevant. The NRDC view was 
challenged by DOE as well as by seven 
participants representing utilities and 
the nuclear industry. The-Commission 
took note of the NRDC filings and the 
responsive filings by other participants, 
considering them part of the record, and 
in ils November 6, 1981 Second 
Prehearing Memorandum and Order 
asked the participants to address the 
significance of commercial reprocessing 
to the Commission's decision in the 
waste confidence proceeding. In 
response, the participants addressed 
this change in government policy in their 
prehearing statements filed in December 
1981. 

In response to those who argued that 
ihe change of reprocessix:ig policy 
invalidated DOE'e position, DOE stated 
that the program for development of the 
technology is not dependent on the .. 
waste form. Moreover, DOE pointed out 
lhat·the purpose of this proceeding-"to 
determine whether there is at least one 
safe method of disposal or storage for 
high-level radioactive waste" is not 
changed by this Administration's 
support of reprocessing of spent fuel 
(DOE PHS pp. 2-3). Some participants 
who agreed with DOE commented that 
spent fuel disposal involves greater 
difficulty than disposal of solidified 
reprocessing waste because of its higher 
radioactivity and lesa easily handled 
fo~ in addition, they asserted that the 
removal of the uranium and most 
actinides by reprocessing would ease 
the requirements for safe-long-term 
storage and simplify the waste disposal 
problem [UNWMG-EEI PHS p. 16; SE.Z 
PHS p. 4). Others contended that spent 
fuel is a ·more difficult waste form 
because heat dissipation and packaging 
problems involveci in disposal appear to 
be more severe than in disposal of 
1olidified reprocessing waste {AIF PHS 
p.8; ANS PHS p. 5). 

The Commission recognizes that the 
proceeding has been primarily 
concerned with storage and disposal of 
spent fuel. However, the Commission 
does not believe that the possibility of 
future reprocessing, and the potential' 
need to dispose of high-level radioactive 
waste resulting from reprocessing, 
significantly alters the technical 
feasibility or the schedule for developing 
a mined geologic repository and the 
design of its multiple barriers. 

With regard to technical feasibility, 
the effect of spent fuel raprocessing on 
the commercial radioactive waste 
disposal problem is not a new . 
consideration. The disposal of waste 
from reprocessing spent fuel has been 
studied for a longer time than the 
disposal of spent fuel. Until 1977, the 
commercial waste management program 

was directed primarily toward disposal 
of waste from spent fuel reprocessing, 
and those efforts have continued. A 
variety of waste forms has been studied 
[DOE PS pp. ll-153 to Il-160). Thus, 
considerable information is already 
available on the technical feasibility of 
developing a suitable waste form for 
reprocessed high-level radioactive 
waste. In fact, there is evidence that the 
disposal of reprocessed high-level Wl(!Ste 
may pose fewer technical challenges 
than the disposal of spent fuel [Tr. p. 29). 
Moreover, commercial reprocessing of 
spent fuel cannot be undertaken in this 
country in the absence of a full NRC 
licensing review. That review will 
consider, among other things, the waste 
form to be produced by the reprocessing 
method and its implications for waste 
disposal Unless the Commission 
determines that commercial 
reprocessing and management of its 
products assure adequate protection to 
the public health and safety and the 
common defense and security, spent fuel 
will continue to be the predominant · 
commercial waste form available for 
disposal in a repository. 

With regard to the impact on DOE's 
repository schedule, the Commission 
recognizes that DOE's W?Ste package 
development program will eventually be 
affected to some extent by the nature of 
the wa!lte form under development. 
However, the direction taken in 
research and evaluation of materials 
being conducted in the DOE program is 
expected to produce results which 
would be relevant to the waste package 
design, regardless of which waste form 
is used (DOE PS pp. Il-141 to Il-152, CS 
pp. 11-96-to Il-100). Moreover, the choice 
of waste form will not significantly 
affect other elements of the DOE 
·repository program. The storage and 
disposal of reprocessed waste would 
involve substantially the same problems 
as those being addressed for spent-fuel, 
and a change in waste form would not 
alter the site-selection program or the 
program for development of suitable 
engineered barriers (DOE PHS p. 3). 
Thus, DOE's program is proceeding on a 
basis that would permit the disposal of 
either high-level waste or spent fuel. 
This approach is consistent with the 
recommendations of the Interagency 
Review Group in its March 1979 report 
to the President [IRG Final Report, p. 73) 
and with the direction in the Nuclear 
Waste Policy Act of 1982 [Sec. 
111(a)(2)). Finally. as noted above, any 
decision to permit the commercial · 
reprocessing of spent fuel will include 
consideration -of the reprocessed waste 
form and its implications for waste 
disposal. For these reasons, the 
Commission concludes that the 
possibility of commercial reprocessing _ 
does not substantially alter the technical 
feasibility of, or the s.chedule for, 
developing a suitable waste package. 

The Commission concludes that the 
basic knowledge of spent fuel and high
level waste and its behavior in a 
repository environment, together with 
DOE's ongoing development and testing 
program, are sufficient to provide 
assurance that a waste package can be 
developed that will provide adequate 
containment until the potential hazard 
from the fission product activity is 
sufficiently reduced. 

C. The Development of Effective 
Engineered Barriers for Isolating Wastes 
From the Biosphere 

1. Backfill Materials. In DOE's 
conceptual design, one engineered 
barrier consists of backfill materials for 
filling voids between canister, overpack,. 
sleeve and host rock. The materials are 
chosen to retard radionuclide migration. 
The task is to design and test barrier 
materials which will be effective for 
very long periods of time. Candidate 
materials include bentonite, zeolites, 
iron, calcium or magnesium oxide, 
tachyhydrite, anhydrite, apatite, peat, 
gyp~um. alumina, carbon, calcium . 
chloride, crushed host rock, and others 
[DOE PS p. Il-147]. Host rock or other 
materials w.ould also be used to backfill 
drifts and shafts within the repository. 

The California Department of 
Conservation [CDC) contends that 
repository shaft and borehole backfill 
material performance may be degraded 
as a result of increased temp!)rature and 
other factors [CDC PS pp. 1U-:22J. · 
However, the expected temperature rise 
in the shaft backfill material will be only . 
about 10 Farenheit degrees, and will 
cause no significant degradation of the · 
shaft backfill material [DOE, PS p. 11-347 
Ref. 527 NUREG/CR 0495). Other 
participants believe that the_!'e is 
inadequate information to permit 
develop·ment of long-lived engineered· 
barriers that will effectively contri.in 
high-level radioactive wastes [NRDC PS 
pp.18, 32;.111 PS pp. 3-4; NECNP PS p. 
18). CDC further contends that at this 
time, no information appears to have 
been developed that specifies the best 
type of backfill material to be used in 
particular geologic media [CDC PS pp. 
19-22). However, the choice of backfill 
must take into account the rock media at 
the selected site as well as the waste · 
package material. Thus, the backfill 
cannot be selected until a repository site 
has been selected. The NWTS program 
has as its objective, providing · 
information on a practical range of 
options for backfill materials. Although 
a considerable aiµount of. work remains 
to be done, an active research and 
development program on backfill 
materials is underway (DOE PS p. II-
147]. Further, that program is providing 
information to evaluate the backfill . 
material options, as well as to establish 
a basis for selection of a suitable 
material for the geologic media being 
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considered. The Commission believes 
that this approach provides an adequate 
basis for concluding that effective 
backfill materials will be identified in a 
timely fashion. 

In the National Waste Terminal 
Storage program a wide range of 
candidate backfill materials havl! been 
and are continuing to be evaluated 
(DOE PS 11-129 to 11-152). The DOE 
studies include measurements of the 
appropriate properties of oa·ckfill 
material including nuclide sorption 
capacities, capability to prevent or 
delay ground water flow, thermal 
conductivity, _mechanical strength, 
swelling, plastic flow and methods of 
backfill emplacement. Data on available 
candidate materials show significant 
radionuclide sorption capabilities and 
sorptive properties can be maintained at 
elevated temperature and in the 
presence of radiation (DOE CS pp. 11-98, 
11-99). Analyses indicate that several of 
the materials could provide adequate 
performance characteristics (DOE PS, 
Part IL Ref. 339, 340, 346, 372, ~74, 376). 
As an example of.the development of 
effective enginJ!ered bax:riers, the results 
of Swedish studies on radionuclide 
release in a repository were cited. The 
studies showed that a bentonite clay 
backfill, in conjunction with a thick 
copp~r canister [with spent fuel inside) 
could prevent the release of 
radionuclides to the host rock in the 
presence of granitic ground water for 
thousands to hundreds of thousands of 
years. In the Swedish experiments, the 
clay barrier provided sorptive properties 
which were predicted to delay the 
breakthrough of various radionuclides 
for thousands of years and also served 
to chemically condition the ground 
water, reducing its corrosive effect on 
the canister (DOE PS pp. 11-145, 11-148). 
The use of certain clays to retard the 
transport of radionuclides released by 
the ~aste package is applicable to 
repository designs here in this country. 
While DOE has not proposed using thick 
copper canisters as employed in the 
Swedish studies, this example of a 
durable combination of.waste package 
and- backfill material which was 
demonstrated to .be effective in isolating 
radionuclides for very long times, 
indicates that the basic approach is 
reasonable, The use of clays, combined 
with other appropriate·materials, could · 
provide an effective means for 
radionuclide retardation and corrosion 
control. 

In sum, the Commission believes that 
DOE's ongoing developmental studies 
reported in this proceeding (DOE PS pp. 
11-129 to 11-152) are technically sound 
and provide a basis for reasonable. 
af!surance that engineered barriers can 
be developed to isolate or retard 
radioactive material released by the · 
waste package. 

2. Borehole and Shaft Sealants. A 
major factor in repository performance 
is the effective sealing of boreholes and 
shafts during repository closure 
operations. All penetrations provide 
potential pathways for radionuclides to 
reach the biosphere or far ground water 
to enter the repository. The penetrations 
must be !lealed for an extended period 
of time. iFurther, the geology and 
hydrology at a particular site, as well as 
the expected temperature and pressure · 
conditions during repository lifetime, 
must be understood in order to make a 
proper choice of the.borehole and shaft 
sealing materials and to develop 
effective borehole and shaft seals. 

Some participants concluded that 
current information concerning the 
technology for the sealing of the 
boreholes and shafts is inadequate. 
They also questioned the capability of 
the DOE program to develop sufficient 
information to allow effective seal 
design (CDC PS pp. 1~22; NRIJC PS p. 
5). The views of several participants - . 
who expressed concern about sealing 
were reflected in·the comments of CDC. 
The Commission's response to each of 
the points raised by CDC on borehole 
and shaft-sealing issues is discussed 
below. 

CDC indicated that since long-term 
effects of heat and radiation on seal 
materials were not a factor in past oil 
and gas borehole sealing experience, 
such experience is not applicable· to 
repository sealing. 3 However, at 
distances of more than several feet from 
waste canisters emplaced ih a 
repository, radiation exposures are 
small and the temperature rise at seals 
in the shafts and boreholes is 
insignificant for sealing purposes (DOE 
cs 11-108). 

CDC also believes that the tests of 
cement seals with epoxy resins in . 
bedded salt deposits discussed by DOE 
are insufficient to provide assurance of 
seal stability over a period of 10,000 
years, especially when the effects of 
higher temperature and radiation are not 
included. As noted above, temperature 
and radiation effects on seals are· 
expected to be negligible. 

While these tests may not provide · 
conclusive proof of'performance for 
10,000 years, they are.expected to · 
provide useful information for seal 
development. · , 

CDC states that the results of field 
tests described by DOE as continuing 
over the riext few years will not be 
completed in time to contribute to seal 
design criteria which are to be · 
completed 4 in 1982. Howe'!:er, the final 

•The Commission note, that the extensive oil and 
11as borehole sealing experience hea not been 
concerned with very long-term sealing. Therefore, 
DPE's sealing re,iearcb and development must 
provide a basis to extend that experience for the 
development of long-term oeals for a repository. 

'DOE has published "Schematic Designs for 
·Penetration Seale For e Reference Repository In 
Bedded Salt." ONWl-405, November. 1982. 

seal design for the selected site is 
scheduled for two years after a site is 
selected (DOE PS p. ll-184). Testing up 
to that date is expected to be 1Jsefulin · 
designing an effective seal. 

CDC questioned whether tests of 
waste package system component 
Interactions with the surrounding media 
in bedded salt described by DOE will be 
completed in time for location of a 
reposi~ory. However, the Commission 
finds no basis for this assertion in the 
record. The DOE program appears·tobe · 
adequately addressing this issue. · 
Studies are in progress to characterize 
further the interactions .between 
candidate backfill-getter materials and 
waste container alloys; These studies 
include investigations of dry rock salt/ 
metal interactions and high intensity 
radiation/ salt/brine /metal interactions. 
tl)OE PS p. 11-149, 11-150). 

CDC asserts that DOE has not 
discussed designing backfill material 
and penetration seals ta allow for safe 
reentry If retrieval 11hould become 
necessary. However, the provision to . 
retrieve high~level waste and spent fuel 
for a number of years after the . 
repository is filled has been addressed 
by DOE (DOE PS pp. II-280 to II-283). 
Although it ha.s not yet been established 
whether backfilling and sealing will he · 
conducted before repository closure, 
these operations may be reserved until a 
final decision for closure is made. In any 
event, CDC provides ho basis for 
concluding that providing for 
retrievability.will necessarily create any 
major difficulties for the design of 
backfill material and penetration. seals .. 

According to one participant, "There 
is no established way to seal a 
repository so as to prevent radionuclide 
release fo the biosphere for the · 
necessary period of time. DOE hae
termed the sealing problem a 'key 
unknown' but there is no consensus that 
the technology which is currently · 
anticipated will provide adequate seals · 
for even a few decades" (Consolidated 
States Group PHS p. 8). Other · 
participants maintained that seals must 
perform as well as the host rock in 
preventing radionuclide migration 
(NRDC PS p. 55). The DOE position is 
that the seal should provide a barrier 
with sufficient integrity to 'ensure 
acceptable consequences and sealing 
adequacy should be determined only on 
a site-specific basis (DOE CS p. 11-106). 
DOE asserted ,that its program will 
successfully resolve remaining 
uncertainties in repository sealing 
technolqgy (DPE CS pp. 11-106 to 11-
109). 

DOE has been studying cement-based 
borehole plugging and has examined use . 
of grout materials for application to the 
Waste Isolation Pilot Plant (WIPPJ and 
other potential repository sites. Earth
melting technology, fcir plugging in salt 
and use of compacted natural earth 
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materials are also being investigated 
(DOE PS p. 11-183, CS p. 106-109). There 
is a considerable body of experience in 
sealing subsurface formations in the oil, 
gas, and other mineral extraction · 
industries. However, related industrial 
experience and requirements for sealing 
a repository differ in one important 
respect: repository sealing must be· 
effective for a very long time while most 
other sealing applications are for 
relatively short time periods. (DOE PS p. 
11-182). Future DOE effort will be 
needed to verify borehole seal 
performance and durability for each 
candidate medium. An important aspect 
of DOE's work is to determine the rate 
of degradation of seal performance as a 
function of time. DOE plans to 
determine seal performance 
specifications for a particular site on the 
basis of calculated predictions of. · 
radionuclide release and transport to the 
accessible environment (DOE PS p. 11-
182).'These predictions are expected to 
indicate that a site whose 
characteristics for waste isolation are 
clearly superior may not require sealing 
performance specifications as stringent 
as those for a less favorable site. 

Based )lpon the extensive experience 
with shaft and borehole sealing in other 
industries and DOE's detailed program 
for evaluating the long-term 
performance of seals, the Commis·sion 
believes that there is a reasonable basis 
to expect that long-term effective 
borehole and shaft seals can be 
developed. 

D. Summary of Views on the Technical· · 
Feasibility of Safe Waste Disposal 

The Commission notes that 
participants in the Waste Confidence 
Rulemaking proceeding have generally 
agreed there are no known fundamental 
technical problems which would make 
safe waste disposal impossible. Where 
they differ is the extent to which the 
technical problems of disposal 
technology and siting have already been 
solved and the capability of DOE to . 
solve them, and particularly to solve. 
them by 2007-09 or by the expiration 
date ofreactor operating licenses [e.g., 
NY PS p. 3; NECNP PS p. 171; Minn PS 
pp. 13-20 of Enclosure). 

The Commission believes that the 
record provides a basis for reasonable· 
assurance that the key technical 
problems can be solved. Technically 
acceptable sites exist and can be found 
among the various types of geologic 
media and locations under investigation 
by DOE. Currently developed 
geophysical methods for site evaluation 
appear capable of ad.equately . · · 
characterizing the site, and the -residual 
uncertainties in earth sciences data do 
not seem to be an insurmountable 
impediment. Further, the Commission 
believes that the multi-barrier approach· 

to waste package design is sound and 
that package development is being 
adequately addressed by DOE. DOE's 
development work on backfill materials 
and sealants provides a reasonable 
basis to expect that backfill materials 
and long-term seals can be developed. 
Reprocessing of spent fuel would only 
become a- licensed commercial activity if 
disposal of reprocessing waste in a . 
mined repository would be established 
as technically feasible. While the 
Commis·sion recognizes that more 
engineering development and site
specific work on disposal technology 
will have to be conducted before a · 
waste repository can be constructed and 
operated, the Commission concludes 
that it is technically feasible to safely 
dispose of high-level radioactive waste 
and spent fuel in a mined geologic 
repository. 

2.2 Secand Cammission Eindil/g 
.The i::ammissian :finds ,reasonable 

assuronr;e that,ane<or•moce mined 
geo/agic.r.qpositoriesfor cammei:cial 
high,leveJ,radioactive waste,and.spent. 
fueJ.will,be,available by.the Jlears 2007-
09, and that suffi.cient repository 
c.apacifJY•wiJJ.be available,within 30 
years beyond.·expiratian of,any.reactor 
operating.license to dispose qf 
commercial highJJevel radioactive 
waste and spent,fuel originating in·such 
reactor and generated up.to. that time. 

While .the record of the.proceeding 
supports a finding that.disposal,is 
technically.adhievable, the Federal 
government has, in the past, made 
inadequate,progress:in developing 
sound waste management policies and 
programs. The,Commission,notes,that 
DOE has stated ·in its April 1984 <haft 
Mission Plan that the first repositocy . 
will b(lgin operations in 1998, and 1hat 
the second will start up·in·2004, 
However, It is·recognized that'both 
technical and institutional.issues 
contribute ·to uncertainties :concerning 
D0E's :ability to complete one or more 
mined geologic·i:epositories.for high
level radioactive·waste·~y·those dates. 
The technical 'issues i:oncem DOE's 
ability to find ledniically ·acceptable 
sites in a·timely'fashion and'the·timely 
development,ofwaste forms, packages, 
and engineeredlbarriers. The 
institutional issues-concern primarily 
Federal-state•relations and the 
management and funding of.the Federal 
program. 

The Commission·has-considered•the 
effect of enactment·of the Nuclear 
Waste Policy Act of 1982 and- concludes 
that the Act-helps-to,reduce-·these 
scheduling ,and ·institutional. concerns. 
The.Act provides support(for,timely 
resolution of·technical uncertliinties,by: 
(1) Establishing specific mllestones:for 
all thefkey tasks; (2) coordinating the 
activities,of ·all !the ,involvedlFederal 
agencies;,(3) providing for.time · 

schedules and:a ·mission·plan for"the 
accomplishment,of the tasks;~and.(4} 
providing a mechanism for monitoring 
progress, for·identifyinRfailures·to,meet · 
the schedules and the·milestones,-and 
for adjusting the future elements of the 
program in.the event that•such-failure11 
occur .. In order to further enhance the 
resolution .of .technical uncertainties 
regarding,ropk thennal-geomechanics 
the Act provides.for-the.establishment . 
of a 1:est and Evahiation facility-to,carry 
out in-situ.studies of.rock:at repository 
depth. The.Act-also,redu9es ... 
uncertainties·in the institutional 
arrangements for·.the participation of 
affected s.tates iin the. siting.and . 
development:of.reposi_toiies and,in the 
long-term :management, ,direction 'and 
funding ofihe·repositocy:program. The 
Commission's:assesement.of:both .. the 
techriicaLand .institutional factors is 
discussed,below. ' . 

A. Technical Uncertainties 
The ability to construct:and operate a 

mined geologic-repository that will · 
provide.for the.sere .disposal ,of high
level radioactive waste and spent fuel 
by·the years:2007-09 has been· . 
challell&ed!by,sev.eral participants. In . 
addition !to the institutfonal .issues,which 
must 'be.resolved, intenelated ,technical 
problems'.have "to 'be!solved in a 
coordinated and· timely Jashion. · The 
Department ·of:Energy is confident the 
technical problems can be solved as . 
scheduleiHn'the·National"Waste· '· 
'Femiinal'Storage"<Program pians (DOE 
PS p. lli-86, CS-p. 'IIl-13; DOE draft · 
Mission·Plan, 1'.pril-1984) .. 0ther 
parfi<iipants-conclude·that beoause•of 
unreso.lveditei:hriical problems,:DQE!s · 
schedule cannot be-met\(e,g .. 
Consolidated Public Interest Group PHS 
pp. 2-7; Consolidated State Group PHS 
pp. 1-:13).,For·convenience, ,we·eonsider 
the·technical-.aontrov.ersy .in :two 
categories: I( a:) {inding ,teahnically 
accc(lptable sites in,a ti1I1elyfashion, 
and,(q) -the,timeLy ,development of waste 
packages and engineered barriers. 

1. Finding Technically Acceptable 
Sites.in a Timely Fashion. To.assure.the 
adequacy of a.candidate site,requires 
extensive -onsi te .investigations ·including 
drilling .or .excavating; .as .well as · 
analyses .and technical evaluations. 
Although'DOE has not yet begun 
subsurface site characterization to 
enable.identification of an acceptable · 
site, the record does indicate that DOE's 
site screening and.selection program·is 
providi~g information on.site ·· 
characteristics at a.sufficiently large 
number and variety of sites and_geofogic 
media·to s\ipport'the expecta~ion that 
one or·moretechnically acceptable sites 
will be identified. · 

DOE:is inveiitigating:four:gealogic 
media :at=a·nuniber,ohites: domed·salt 
(Gulf Interior Region); bedded salt 
(Paradox B_asin, ·.Permian Basin, Salina 
Basin); basalt [DOE'.sHanford Site), and 
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volcanic tufft[DOEs:NBVade Test:Site). 
Inveattgetioris ,in.a ,fifth.media (granite) 
are,plenned,"but-site!l:have not yet:been 
determined·tDOE.PS.Appendix,B). 
Exploratoey,shaft•.excavation:et .three 
sites,iri .different;gaologic,media was .. to 
begin:fm basalt-in.April; 1983, for 
volcanic luff.in October, 1983,,and.for 
salt in'December,'.1983 [Tr.·pp. 2.41-242), 
However, the.Nuclear Waste Policy Act 
of .19B?'[NWPA) imposed ~ew · 
conditions •which made it necessary to 
ce.vise·this schedule. The NWPA 
specified :that 'DOE -had to :prepare· 
enviromnental ·assessments /for each of 
five n·ominated ·sites, from ,which three 
sites would be recommended ·to the· 
PresidenUor characterization. "DOE's 
prepmation,of environmental· 
assessments and recommendation of 
three sites were to· be accomplished in 
keeping with the provisions of the 
repository siting-guidelines required by 
the:NWPA. The Commission's con
currence· in. OOE'.s siting guidelines on 
July 3, 1984, enables.DOE to.proceed·to 
nominate ·and recommend.repository 
sites forichara:cterization.,DOE has 
recently published a.revised schedule 
for eite:se1ectian milestones,in.its April, 
1984rdraft;Mission .Plan. As:described in· 
its.Mission1Blan, the current status of 
DOE's site-selection schedule calls for 
the;issuance of environmental 
assessments:for· five nominated· sites 
and the.rei:ominendation·of three of 
those.sites.for characterization by 
December, 1984.:DOE's schedule for 
work in the various.geologic:media.is 
summarized below. 

Salt: Resolution of the identified key 
screening.issues'in FY 1984 is.expected 
to permit nomination of;a candidate salt 
dome site in:Oeaember, :1984. OGE is 
still.choosing-from,among several salt 
domes in,the,Gulf(Coast'interior region 
[Tr. pp. 2A~244; DOE Draft Mission 
Plan,.April, 1984). For bedded salt, 
primary effort has been focused on the 
Palo Dura Basin in Texas, the Paradox 
Basin in Utah; and the .Permian Basin, 
particularly the Delaware basin.in-the· 
Los Medanos area, the site considered 
for the proposed WIPP. The Bureau·of 
Land Management iesued the report 
"Environmental Assessment of DOE 
Proposed Location a~d Baseline Studies 
in the Paradox-Basin, Utah-Final" UT
OfJ(Hjl"."2-11, in July, 1982. Each of the 
seven potentially acceptable Ealt sites 
has been evaluated for environmental 
conditions, and a site-characterization 
plan is-e~pected,to be issued for saltin 
September, 1985; DOE will start·land 
accessiand·permitting activities for salt 
after.negotiating agreements with 
affected states and Indian tribes [DOE 
Draft.Mission Plan, April, 1984). 

Basalt: The basal£ formations at the 
Hanford reservation· in the center of-the 
Pasco basin [Columbia Plateau, central 
Washington) are prime candidatesJor 

repository sites. DOE expects to issue a 
site-.characterization·plan for basalt in 
January, 1985 and start drilling for the 
exploratory shaft in March, .1985 (DOE 
Draft Mission Plan, April 1984). 

VolcanicTuff: The Nevada Test Site 
offers several suitable candidates for 
waste repository s'iting. The primary 
focus is welded tuff on Yucca Mountain, 
where DOE has begun a program of 
drilling and geophysical evaluation. 
DOE expecfs to issue site · 
characterization plan for tuff in March, 
1985 and begin shaft work in September 
1985 [DOE Draft Mission Plan, April 
1984).· 

Granite: Granite and other crystalline 
rock media are being considered for the 
second repository [DOE Draft Mission 

·Plan, April 1984). DOE has. conducted 
only limited investigations of granite at 
the Nevada Test Site [DOE PS pp. B--68, 
B-72), but is developing data on the 
potential.of granite as a repository 
medium in collaboration with Swedish 
investigators [DOE PS p. 11-258).-This 
project has already produced a large 
amount of rock thermal-mechanics data 
at repository depth for use in repository 
designs in granite media in this county 
(DOE PS pp. 11-258 to 11-260). 

·As indicated in our discussion of 
technical feasibility, the identification of 
technically acceptable sites is a key 
problem and the date of successful 
solution of this problem is a critical 
milestone in.the repository program. 
Those participants who believe. DOE 
could not meet its site selection 
schedule asserted that determination of 
the acceptability of proposed repository 
sites requires information that will not 
be available when needed. They 
maintained that DOE's knowledge-is 
seriously incomplete with respect to all . 
of the potential sites considered to· date. 
Further, they asserted that. because new 
information could disqualify any of the 
potential sites, as it did at the Palestine 
dome, there is, as yet, no basis for 
reasonable assurance that an acceptable 
repository site will be available in- the 
time.period under consideration [NRDC 
PS p. 44: NECNP PS p. 24). The 
Commission recognizes that'if the DOE 
program were further along, e.g., in the 
middle of exploratory shaft work, there 
would be much.more site-specific · · 
Information available [including the 
results 0£ in-situ tests) and a firmer 
basis for assessing whether DOE's · 
revised schedule can be met'. However, 
the Commission can make a reasonable 
prediction with the information now 
before it. · 

Underlying the pessimism of some 
participants is apparently a belief that 
DOE's past record in solving technical 
problems undermines the possibility of 
finding confidence in DOE's ability to 
solve the waste disposal problems in a 
timely way. The Commission 
acknowledges that in the past the waste 

programs of DOE and its predecessor 
organizations have experienced 
difficulty in making timely progress · 
toward a solution of the nuclear waste 
problem. However, the Commission 
need not rely on this past record in 
making its confidence determination. 
The DOE program is now adequately 
addressing the issues yet to be resolved 
in identifying an acceptable ·site and 
DOE's schedule is a reasonable·one [see 
the discussion in Section 2.2 B.4 of this 
document). The qualifications and· 
professional experience of Ifie many 
scientists and engineers cin the overview 
committees and peer review groups who 
advise and consult on the DOE program 
should provide confidence in DOE's 
efforts [DOE CS Appendix D). The 
.support of the USGS in the earth 
sciences· field [USGS PS Appendix At 
clearly cqntributes to confidence that 
the technical problems associated with 
identifying an acceptable repository site 
will be solved. As noted before, no 
fundamental technical breakthroughs 
are necessary. Rather, completing the 
program is a matter of step-by-step 
evaluation and development based on 
ongoing site studies and research 
programs. ' 

The Commission believes that the 
enactment of the Nuclear Waste Policy 
Act of 1982 provides impetus to that . 
program and helps ensure that it will be-
completed on a. s_chedule consistent wilt 
the Commission's.findings. The Nuclear 
Waste Policy Act establishes a detailed 
step-by-step plan for developing a waste 
repository. The Act directs DOE to 
prepare a comprehensive Mission Plan 
which will establish programmatic 
milestones for. research, development, 
technology demonstration and systems· 
integration. The Act also requires the 
various Federal agencies involved in the· 
program to coordinate their activities. 
Involved agencies must report their 
progress, or lack thereof, to Congress, 
explain any slip in schedule and set a 
new :ichedule for activities. Thus, the 
Ac~ provides a framework.and schedule 
for deyeloping a repository. 

The schedule set forth in the Act calla 
for the identification of adequate sites in 
time to meet the final decision date on 
construction authorization-by-the NRC 
and well before the time at which such, 
action would be necessary to assure 
repository operation wit4in the time 
period discussed in this decision. The 
time between sinking of an exploratory 
shaft and the completion of site 
characterization contemplated by the 
Act [Sec. 112, 114) is 26 months; with an 
extension to 38 months under certain 
conditions; the DOE schedule for these . 
activities is generally compatible with 
this schedule (see Section 2.2 B.4 below). 

The Nuclear Waste Policy Act also 
puts in place procedures (Sec. 115, 118, 
117, 118, 119) which the Commission 
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believes wili help to resolve potential 
institutional problems that might affect 
the schedule for site selection. These are 
discussed in detail hereafter. The 
Commission believes that the provisions 
of the Act should also provide resources 
(Sec. 302,303) to adequately fund the 
site selection and characterization work. 

Given all. of these considerations, the 
Commission concludes that there is 
reasonable assurance that technical 
uncertainties-unsolved technical 
problems and information gaps-will be 
removed in time for DOE to meet its 
proposed schedule. DOE'a program is. 
adequate and its schedule is reasonable. 
The Act provides. a greater. degree of 
confidence than existed previously that 
site selection will proceed within the 
general time frame that DOE has 
described in its position statement. 

.Z. Timely Development of Waste 
Packages and Engineered Barriers. 
Some participants have expressed 
strong reservations concerning DOE'a 
ability to develop waste forms, 
packages, and engineered barriers in a 
timely fashion. The DOE technical effort 
to solve problems was characterized as 
only just being defined in many 
significant areas, including the 
prevention of corrosion of waste 
canisters _(NRDC PS p. 18). Other 
participants contended that: the design 
and evaluation studies of penetration 
seals and backfill material might not be 
completed soon enough to meet the goal 
of achieving an operational repository · 
by 1997 to 2006; the long-term effects of 
heat and radiation on the integrity of the 
seal materials are not known; tests of 
cement seals with epoxy resin in bedded 
salt deposits are insufficient to· assure 
stability of such seals over a period of 
10,000 years; and field teats of liquid 
permeability during a period of three 
months cannot provide confidence 
concerning the stability of seals during.a 
period of 10,000 years. Participants also 
contended that no information had yet 
been provided which specified the type· 
of backfill material most suitable for · 
specific geological media and capable of 
withstanding thermal stress (CDC PS pp. 
19-22), · 

Although technical problems 
associated with the development of 
waste packages and engineered barriers 
could delay DOE'a schedule, DOE 
believes that the uncertainties 
surrounding the waste package would . · 
be· resolved or bounded aa a result of 
implementation of its program (DOE PS 
p.11-160, CS p.11-96). The DOE Waste 
Package Program Plan (ONWl-96) 
which was i&aued,inAuguat 1980, 
updated.in June 1981·(NWTS-96) and 
updated.further.in DOE'a April, 1984 
Draft-Misaion Plan,.sets.forth details of 
DOE'.a program. Waste.package .. 
performance,criteria will be developed 
in the near future •. Final action,on the 

criteria will .be contingent upon the final 
issuance.of.NRC's technical criteria .(10 
CFRPart,60, Suqpart EJ, the publication 
of the relevant·regulatory:guides on . 
waste .packages, and the ONWl-33 
series•of oriteria,documents. i;e., the 
reports DOE;/NWTS-33 (.1), (2), (3), 
"NWTS Program Criteria For Mined 
Geologic Disposal.of Nuclear ·Wastes." 

Earlier, DOE.had planned .to .. aomplete 
the waste 11ackage 1pceliminacy .designs 
for pelt.in Sep.tember 1982,:for basalt.in 
June 1985, .for tuff in June .1984, .for · 
granite in.September 1084. and for . 
argillaceous .rock in.December .1984, and 
to establish a baseline.for waste form · 
specifications .by June 1983 (ONWl-98). 
Accor.ding·to,DOE's April, 1984·.draft 
Mission.Plan,,the current.reference . 
canister material.for·basalt is carbon 
steel.Altemativ.e mate11iala include.an 
iron..chromium,molybdenum:alloy, 
copper and a,copper-nickel.alloy. On the 
basis of preliminary,corrosion.test . 
results, carbon.steel has,also· been 
aelected,as the.reference·caniater 
materlal,for salt. l'~ titanium.allQ¥ 
Tricode 12 bu.been desisnaied as an 
alternative matei:ial. T.ype.304L stainless 
steel has been identified.as.the . . 
reference-container material.for tuff; ·. 
other.austenitic:stainless. steels, Inconel 
and copper.are alternatives. Waste- · 
pack11ge ,conceptual designs· ha.v:e ,been 
developed for basalt, aalt,and tuff..(The 
conceptual.d~liign for tuff,is,based.on 
saturate.d,conditions; .a,concl!Jilual 
design.for:the unsatw:ate.d:zone will be 
available.in.late FY 811 [DOE.draft 
Mission Plan, ,April.19841). 

Testa ,with.spent.fuel and·boroailicate 
glasa,have .been,initiated ,under,site
specific ,conditions for basalt,.ealt,and 
tuff. Preliminvy waste accqptance . 
requirements Jia,ve been<developed,for 
basalt.and salt.·ln addition,Jor:salt 
media, •interim ,waste.acaeptsnae 
requirementa,for borosilioate,glau,and · · 
draft waate-ancl!ptance·re.guiremenia for. 
qpenHuel.were prepa,ed.in F.Yl83. · 
Preliminal,'Y requirements.for tuffwill,be 
prepared in,F.Y 84. DOE intenda,to 
submit,the,baeeline waste form 
apecifications,developed.durins .the 
conceptual,design.atudiea for . 
acceptance .by NRC. The specifications 
will beraubjected to configuration 
control for.iwplication throuilhauLthe 
waste processing and disposal,p1:(!gram. 

,Accor!iing to the DOE Draft Mission 
Plan the complete waste1pack11ge 
performance model will be verified and · 
validated by September 1989. Further, 
the program plan calls for.completion of 
the was,te package final.design that 
takes-into account the selected·site 
envir.onmental conditions, after 
completion of.in.situ testing:in FY 89 
and FY·90.Packing material.is included 
in the reference waste.package only.for 
basalt. The referenae .packing!material 
for basalt is,a mb:ture of1crushed.basalt 

and.sodium,bentoxµte clay. Ongoin_g 
physical,pi:qper.ty ,testing of.reference 
packing matei:ial,is.e~peqted ~o. be,· 
completed in.FY.87 and.ongoing · .. 
radionuclide,soi;ption, solubility.and .. 
diffusion }eS01l8·!1l'e-to.be·,completed by , 
Sep.tember, .1989. 

Some ;pantioipanta' 'statements .me 
·pessiniistic.asse&aments based ·on ,the 
fact that thelDC!lE.program has,notyet , 
reached the critical milestones-e.g., 
establishment of wast.e form . . . 
specifications, completion :of waste, .. 
package :preliminecy ·designs. . . . 
verification,of.a waste1package : · ." . . . , ,' 
perfol!mance:madel,.and qualific!ltion-<>f 
barrier:materials. However, .the 
Commiseion,believes·tliat these· 
technical problems·,will be solved 
without,del11ying,a,repository schedule.. . 
DOE,haa!put in:plaoe,an,exteneive .. ,.·, . 
nuclear waste research program ·that · · 
addtesea each· of.these .technical. ·. 
·problems . .Research.results already 
reported :on waste form J>ackaging.and. 
barrier materials.indicate that these 
research,effm:le,.althaugh not. y.et , · .. ·1 

completed, can•reasonably .be expected . 
to provide ,aolufions .to ,those. ,problems 
when .those solutions are .needed to ,meet 
fhe DOE.ac~edule,{QOE.PS pp. ll-129•to. 
11-197, CS;pp .. 11-93.to ll-100). . 

The .Commission's1posUive 
assessment.ie.strensthened .by. . 
proviaioneJn:the,Nuclear Waste Policy·, 
Aot,of .198.Z. llitle:II,of.the Act:authorizea 
D.OE to undentaks ·steps le.ading·to,the , : 
oonatmction. •qperation,and · .. 
maintenanoe .of .a detip:geologic .test.and., 

. ea,aluation.facili~,and.to,establish.a , 
focu~;ano inlllarated.research,: 
development,and-demonsualion .... 
progi:am. Jn .the a1ea,of,waate1>ack11ge 
design, ,the Act,diJects ,lhat.lllQE:s 
Mission.Plan idantify•a,proaesa.for , ., 
solidifying ,high;le.v.el ,radioactive ,waste 
or packaging !Spent.fuel .with ran ,analysis 
of the .data ,~o support aeleotioniof ,the . : : 
solidification;pYoaese or JJ&ckaging . · 
technique. The ,Act.cells .for ,a :achadule. , ; 
for·implemenling,such a plan,and:for az:r., 
aggressive .J:esearchJ1nd develop.me~ . . , 
program,to,provide.a high-intearity , 
disposal 1package .eta re~sonable.price ... 
(Sec .. 3D1(ai(8)). Th.e Commission.notes ; 
that DOE'a,published Draft Mission,Plan· 
(April, 1984].addresses these,issues in ... ·. 
detail. Congressional a~thoriz~ lion ~f: : . · 
those programs, together.with the 
assurance. of-necessary funding, . · 
provides the Commission additional : · ' 
confidence that the required research_· · 
work will be done in a timely manner,, 

The Commission also.notes that the.' 
programs to solve the major technical· ., 
problems relating to the timely · 
development of waste forms,·waste · 
packages, and engineered barriers can ·, .: 
proceed in parallel.'Because the waste
repository must be designed as a 
system, the.problems are interrelated: · 
however, the relationships are·such tha:t 
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solving one problem need.not await the 
solution of another. DOE could.proceed 
for a number of-years on waste package 
development before making a decision 
on the form of the waste, without 
affecting the repository availability 
schedule. . 

B. Institutional Uncertainties 

The principal institutional·issues that 
affect the schedule for·availability of a 
mined geologic repository include: 
measures for dealing with ·Federal-state 
disputes; an assured funding mechanism 
that will be sufficient·over time to cover 
the period·for·developing a repository; 
an,orginizational capability for 
managing the 'high-level ·.waste ,program. 
whether<this-be 1D'OE ur·a ·successor 
organization; and a firm·ecihedule and 
establishment-of-responsibilities ·which 
wi11'lead'to 0repository development in a 
reasonable period of time. Each of these 
is discussed :in turn. 

1. Measures for-Dealing with Federal
State-Local Concerns.· The President 
and·Congress have recognized the need 
to involve·state and local•governments 
in•the decision-making process and have 
taken steps, including enactrtient of the 
Nuclear -Waste ·Policy Act-of 1982, to · 
establish an institutional framework to 
accomplish·this end. DOE pointed out 
that President!J•Carter and -Reagan have 
considered stiite·involvement in site 
selection an important.aspect of the 
high-level radioactive.waste disposal 
program. -President Carter, in his 
message to Congress,.directed "the . 
Secretary of.Energy to provide financial 
arid technical assistance to States and 
Dther jmisdictions to ·facilitate full 
,partfoipation·of State and local 
government in review.and,licensing 
proceedings." -He committed· the .Federal 
Govemment to work with,state, 'tribal 
and local govemments,in•the.siting of 
high ·level waste r11positories. Within. a 
framework.of ·~consultation.and 
concurrence.'' a host state,would have a 
continuing·role in Federal decision- . 
making involving· the· siting,. design. and 
construction ofe high-level waste 
repository (DOE CS pp. 11-11, 13-14). 
President Reagan's statement of October 
8, 1981 similarly instructed DOE to work 
closely with industry and state 
governments in developing methods of 
storing and disposing of commercial 
high-level waste. 

Although industry groups believed 
that DOE had made substantial progress 
in cooperating with state and local 
authorities by encouraging their direct 
participation in planning and 
preliminary site selection activities 
(UNWMG-EEI CS pp. V-27, V-28), 
states and environmental groups were 
skeptical tliat the mechanisms proposed 
by DOE for incorporating state and lo.cal 
views (e.g., consultation and . 
concurrence) would work satisfactorily. 

Many states asserted a lack of 
confidence in DOE's claims that it 
would be able to gain agreement from 
states by persuasive measures (e.g. Ohio 
PS p. 5; NY PS p. 74; Wis,PS Kelly p. 5) 
and noted that information sharing was 
inadequate to reduce or overcome a 
state's resistance to a repository (e.g.,. 
NY PS p. 74; NRDC PS p. 69). The states 
also believed thatDOE had 
underestimated·potentialstate and local 
opposition to the siting of a repository 
(CEC PS p. 27, Ohio PS p. 12) and that 
consultation and concurrence must 
include a mechanism· for resolving 
intergovernmental disputes (Vt PS p. 3). 
Other participants 11rgued that many 
states had already imposed bans on 
waste disposal (NECNP PS p. 32).and. 
that DOE had presented no means for 
resolving state nonconi:urrence (NRDC 
PS p. 69) .. Still others claimed that the · 
state's role in the site selection process 
must be specifically defined (Del PS p. 
6); but the DOE had provided no basis 
for opti~ism that this could be done 
(NECNP PS p. 69). Some participants 
suggested that local opposition to waste 
repositories could be overcome by 
providing financial compensation to 
nearby communities (Al~hE PS p. 6) but 
that DOE had not adequately considered 
compensation to host communities for 
socioeconomic impa~ts (Ohio PS p. 14). 

The recently-enacted Nuclear Waste 
Policy Act of 1982 defines the roles of 
the states and Indian tribes in repository 
site selection, and thereby reduces some 
of the uncertainties in settling disputes 
between the Federal government end 
affected states and Indian tribes. By 
providing for information exchange, for 
financial and technical assistance, and 
for processes of consultation,. 
cooperation, negotiation and binding 
written agreement, the Act should help 
to minimize the potential for more 
formal objections and c1>nfrontations. 

Specifically, the Act requires DOE to 
identify th!! states with one or more 
pofentially acceptable sites for a 
repository and to notify the.governing 
bodies of the affected states or Indian 
tribes of those sites (Sec. 116(a)). The 
Act establishes detailed procedures for 
consultation with the states and Indian 
tribes regarding repository sites 
selection (Sec. 117). DOE, NRC and 
other agencies involved in the 
construction, operation, or regulation of 
,ny aspect of a repository in a state 
must provide to the state and to any 
affected Indian tribe, timely and . 
complete information regarding plans 
made with respect to the site 
characterization, development, design, 
licensing, construction, operation, 
regulation; or decommissioning of such a 
repository (Sec. 117(a)(1)). H DOE fails 
to provide such information requested 
by the state or affected Indian tribe in a 
timely manner, it must cease operations 

at the site (Sec.117(a)(2)). The Act also 
provides that DOE must consult and 
cooperate (Sec.117(b)J with the affected 
states and Indian tribes and must enter 
into a binding' written agreement (Sec. 
117(c)) setting forth the procedures 
under which information transfer, 
consultation and cooperation is to be 
conducted. 

Following consultation with affected 
states and Indian tribes, the Secretary of 
Energy is to recommend to the President 
three sites suitable for characterization 
as candidates for selection as the first 
and second repositories (by July 1, 1985 
and July 1; 1989 respectively) (Sec. 
112(b), (B), (Cl). The President must then 
submit to Congress his recommendation 
of sites qualified for construction 
authorization for a first and second 
repository (no later than March 31, 1987 
.and March 31, 1990 respectively) (Sec. 
114(a)(2)(A)). Following submission by 
the President of a recommended site to 
Congress, the Governor or legislature of 
the state, or the Indian tribe in which 
such site is located may disapprove the 
site designation and submit (within 60 
days) a notice of disapproval to 
Congress (Sec.116(b)(2)), The site is 
disapproved unless.Congress passes a 
joint resolution within 90 days to 
override the state or Indian tribe 
disapproval (Sec. 115 (cl). The 
Commission recognizes that the latter 
provision may create uncertainty in 
gaining the needed approvals of 
repository sites from the affected states 
or Indian tribes. Nevertheless, the 
Commission believes that, on balance, 
this Congressional action to establish a 
detailed process for state and tribal 
involvement in the development of 
repositories will reduce overall 
uncertainties by encouraging Federal
state cooperation and by limiting the 
potential for formal state or Indian tribe 
objections that could lead to disruption 
of project plans and schedules. This 
conchision is consistent with the views 
expressed by state participants in this 
proceeding that a mechanism for state 
participation, including the resolution of 
state objections and nonccincurrences, ia 
necessary for state cooperation and for 
progress in repository development (Tr. 
pp. 117, 119, 120). Further, the Act fixe9 
the point iii time at which a state may 
raise formal objections. Once that time 
has passed, this should reduce 
uncertainties at-later stages. 

The Act stipulates that DOE will 
reimburse costs incurred by affected 
states and Indian tribes in participating 
in the activities identified above. The 
Act provides that the Secretary of 
Energy shall m_ake finam;ial grants 
(Secs. 116, 118) to each state or affected 
Indian tribe notified by DOE that a 
potentially acceptable repository site 
exists within its jurisdiction. These 
grants are made to enable the state or 
affected Indian tribe to participate in the 
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review.and approval activities required 
by the Act (Secs. 116, 117). or authorized· 
by written agreement entered into with 
DOE. Further, DOE is to make financial 
grants (Secs. 116, 118) to each state or 
affected Indian· tribe where a candids te 
site for a repository is approved, to 
enable the state or Indian tribe to 
conduct the-following activities: (a) 
Review activities taken for purposes of 
determining impacts of such a 
repository, (b) develop a request for 
impact assistance, (c) _engage in site 
monitoring, testing or evaluation, (d) 
provide information to its residents, and 
(e) request information. In addition, the 
Act specifies that financial assistance 
will be provided to mitigate any 
economic, social, public health and 
safety, or environmental impacts of the 
development of a repository. The Act 
also provides that state and local 
government units shall receive 
payments equal to the amount they 
would receive from taxing such site 
charaterization and repository 
development activities in the same 
manner that they tax other real property 
and industrial activities (Sec. 116). By 
providing a' tangible benefit to those 
localities or Indian reservations where 
repository sites are being investigated, 
this provision should address one 
concern frequently expressed by state 
and tribal organizations, and may result 
in a more willing acceptance of a 
repository site. 

In sum, the Commission believes that 
the provisions of the Nuclear Waste 
Policy Act of 1982 reduce uncertainties. 
regarding the rola.of affected states and 
Indian tribes in repository site selection 
and ·evaluation, and minimize the 
potential for direct confrontation 
between the Federal government and 
the. states or tribal organizations with 
respect to the disposal of commercial 
high-level waste and spent fuel. By 
reducing these uncertainties, the Act 
should help minimize the potential that 
differences betwl!en the Federal 
government and states or Indian tribes 
will substantially disrupt or delay the 
repository program. Further, as 
discusaed previously in this Section, the 
decision-making process set up by the 
Act provides a detailed, step-by-step 
approach which builds in regulatory 
involvement. This should also provide 
confidence to states and Indian tribes 
that the program will proceed on a 
technically sound and acceptable basis. 

2. Continuity of the Management of 
the Waste Program. The Commission 
recognizes that the waste disposal 
program involves activities conducted 
over a period of decades. Thus, there is 
a need for long-term stability of 
management and organization. The 
Commission's Second Prehearing 
Memorandum and Order of November 6, 
1981, sought comments on the . 

implications of the possible dismantling 
of the DO~ and assignment of its 
functions to other Federal agencies. In 
response, DOE stated: "The ability of 
the Federal Government to implement 
the waste isolation program would not 
be affected by the President's September 
24, 1981 proposal to dismantle DOE. As 
demonstrated by his Nuclear Policy 
Statement of October 8, 1981 .•• the 
President is committed to the swift 
deployment of means of storing and 
disposins of commercial high-level 
nuclear waste. Thus, some governmental 
unit will.continue the program 
aggressively if DOE is dismantled" 
(DOE PHS p. B). The DOE statement was 
amplified by the Deputy Secretary of 
Energy in the oral presentations on 
January 11, 1982: " •.. as far asrthe 
reorganization is concerned, the plan is 
not, I think, to do away. with the 
activities of the Department of Energy. 
The plan, as it has been announced so 
'far, is to in fact merge the activities, in _ 
particular, these activities into the 
Department of Commerce. And we do 
not visualize at this time any significant 
changes in the way in which the 
program relating to waste management 
would be altered, either technically or 
from a management point of view" (Tr. 
P, 13). 

The nuclear industry participants 
agreed with DOE's view on this question 
[Consolidated Industry Group PHS p.18; 
AIF PHS p. 7; SE2 PHS p. 6; ANS PHS p. 
8, UG p. 2). However, state participants 
and intervenor groups disputed the DOE 
view. They saw the potential 
dismantlement of DOE as leading to 
further delay in resolution of the 
radioactive waste disposal.problem and 
asserted that DOE's possible abolition 
made representations regarding the 
future success of its waste program 
useless (Consolidated State Group PHS, 
pp. 2. 9; Minn PHS pp. 6-8). 

The Commission does not believe that 
the Administration's proposal to transfer 
the activities of the Department of 
Energy to the Department of Commerce 
introduces substantial new uncertainties 
regarding the continuity of Federal 
management of the nuclear waste 
program. As the Department of Energy 
stated, the Administration's proposal, if 
adopted, would simply transfer the 
·nuclear waste program functions from 
one Federal agency to another. 
Moreover, Congressional action is 
needed to adopt the Administration's 
proposal. Yet, in the three years since 
the Administration's proposal to 
dismantle DOE was made, there has 
been no discernible action by the 
Congress to proceed with adoption of 
the proposal..Because the Congress'has 
not taken action toward adoption of the 
Administration's proposal, and because 
the proposal, even if adopted, would 
consist of only a transfer of the program 

from one agency to another, the _ 
Commission does not believe that the 
Administration's proposal constitutes a 
significant source of management 
uncertainty for the nucl_ear waste 
program. 

The Commission believes that 
residual uncertainties regarding the 
continuity of Federal management of the 
nuclear waste program have also been 
reduced by the Nuclear Waste Policy 
Act of 1982. The Act provides for the 
establishment of an Office of Civilian 
Radioactive Waste Management within 
the Department of Energy. This Office is 
to be headed by a Director appointed by 
the President. with Senate confirmation, 
who will repott directly to the Secretary 
of Energy (Sec. 304). Further, the Act 
raises the activities of this Office to a 
high level of visibility and · 
accountability by stipulating that an 
annual comprehensive report of the 
activities and expenditures of the Office 
will be submitted to Congress and that 
an annual audit of the Office will be 
conducted by the Comptroller General, 
who will report the results to Congress. 
The Act also requires two additional 
elements that provide added assurance 
of continuity: a "Mission Pian" and a 
schedule of activities for DOE. The 
Mission Plan is a detailed and 
comprehensive report which is intended 
to provide "an informational basis 
sufficient to permit informed decisions 
tr;, be made in carrying o.ut the repository 
program and the research, development. 
and demonstration programs required 
under this Act." The Secretary of Energy 
has already submited a draft Mission 
Plan to the states, the afffected Indian 
tribes, the Commission and appropriate 
government agencies for their 
comments; after revising the plan, DOE 
must submit it to the appropriate 
Congressional committees (Sec. 301 (a) 
and (b)). The schedule of DOE's 
activities in conducting this program 
was discussed in Section 2.2 A.l above. 
Taken together, the provisions of the 
Nuclear Waste Policy Act establish.a 
detailed management framework for the 
conduct of the repository program that 
should help ensure both sound 
management and continuity-wh~ther 
the resp0Jl6ibility for the repository 
program is retained in DOE or is 
transferred to another Federal agency. 

3. Continued Funding of the Nuclear 
Waste Management Program. There is 
general agreement among all 
participants that the program to develop 
a mined geologic repository-for nuclear 
wastes will require more than a decade 
of effort at a total cost of several billion 
dollars. A steady source of funding will 
be needed to assure the timely success 
of the program. DOE pointed out that it 
would request an adequate level of 
funding for the National Waste Terminal 
Storage (NWTS) Program as stated in 
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the Department's Position Statement 
(DOE CS p. 11-30). In addition, DOE 
stated that Congress' commitment ~o the 
commercial waste disposal program was 
demonstrated by the continuous 
increase in the level of funding since 
1976. The funding level was increasd by 
more than a factor of 10 between 1976 
and 1980 (DOE CS p. 11-30). Some 
participants disagreed with DOE's 
optimism concerning the future 
availability of furids and pointed out the 
competing priorities for Federal funds 
could deprive DOE of the necessary 
resources (CDC PS p. 7; Lewis PS p. 9; 
NRDC PS p. 28; Tr. p. 203). 

Congref!S passed e continuing 
resolution for FY 1983 funding of DOE's 
nuclear waste program at .the level of 
$259.4 million. This is about $10 million 
more than DOE's earlier FY 1983 request 
of $249 million. Additionally, the 
Nuclear Waste Policy Act autborizes the 
Secretary of Energy to enter into 
contracts and collect a fee of 1 mill per. 
kilowatt-hour of electricity generated by 
nuclear reactors in return for the Federal 
government's acceptance of title, . 
subsequent transportation, and disposal 
of high-level radioactive waste or spent 
fuel (Sec. 302(a)(2]). In order to be able 
to use a Federal repository, the Act 
required the generator or owner of such 
waste or spent fuel to enter into a . 
contract by June 30, 1983 or the date on · 
which generation is commenced or title· 
is taken, whichever occurs later (Sec. 
302(b)(2]). The Commission must require 
the negotiation of such contracts as a 
precondition to the issuance or renewal 
of a license (Sec. 302(b)(1)(BJ). The 
Commission notes that all such . 
contracts have been executed. DOE 
testified in the January 11, 1982 hearing 
that it expected the funds collected 
under such a program would allow 
support of the DOE waste program et en 
initial level of $185 million. Under ~e 
program subsequently adopted by· the 
Congress, these funds.are to be placed 
into a nuclear waste fund to support 
DOE's repository program. The general 
approach prescribed by the Act is to 
operate DOE's nuclear waste program 
on a full cost recovery basis. In this 
regard, the Act provides that DOE must 
annually review the amount of the fees 

· established to evaluate whether 
collection of the fees will provide 
sufficient revenues to offset the costs 
expected. In the event DOE determines 
that the revenues being collected are 
less than the amount needed in order to 
recover the costs, DOE must propose to 
Congress an adjustment to the fee to 
insure full cost recovery. The Act also 
provides (Sec. 302(e)(5)) that, if at any 
time, the monies available in the Waste 
Fund are insufficient to support DOE's 
nuclear waste program, DOE will have 
the authority to horrow from the . 
Treasury. The Commission believes that 
the long-term funding provisions of the 

Act should provide adequate financial 
support for DOE's nuclear waste 
program. 

4. DOE's Schedule for Repository 
Development. The DOE reference 
schedule described in its April, 1984 
draft Mission Plan establishes the 
earliest date of repository availability aa 
1998 and delineates the logic and the 
period of activities that are deemed 
achievable under current program 
assumptions. While DOE acknowledges 
that contingency time is required in the 
schedule to accommodate such factors 
as institutional uncertainties, public 
hearings, or possible· project · · 
reorientation, it believes that an 
appropriate amount of time has, in fact, 
been allowed in the reference schedule. 
Under the reference schedule, DOE 
expects that disposal facilities will be 
operational in 1998 (DOE drdt Mission 
Plan, April 1984). DOE's updated 
repository development schedule 
specifies the critical milestones.prior to 
commencing construction of the first 
repos.itory as: 

March 1985 (b85all), Sep- Commencement al ..-. 
lemb<ir 1985 (lull), -- ta,y ll>all watk' al lhr• 
_ (sal1). sites (three different 

media: UII, baaatt and 
luff)." 

AUg,Jsl .1990 .............................. Submission· of application lo, 
eUlhorizalion lo construct 
Ille lnl n,posila,y. 

August 1993 ...... -...................... Construcllon authorization lo, 
Ille lnl reposiloty. 

:!~~~J:'.'"f:t.=-te ol lliis'1nlonnation Indicated 
that a pilot boteholo WIil! suirted in Sepll!ff'.ber 1982 for ,.., 
explo,atory shall in Mf al 1h11 Nevada Test Site. In May 
1982, DOE initialed wor1c on eutface p,eparallon. conslTuc· 
lion of drilling pad9 and supporl . buildings lo, the dr~long 
operation al the BWIP basatt SIie. In Janue,y 1982, a 
borehole was begun at a point 300 1881 from lhe BWIP 
planned exploratory shall location to provide data for plan
ning lhe shall excavation. No ••PIOtalory shall ~ ha 
begun al Ille Paradox Basin bedded sail sne. ~ noted ,n the 
siting disei.ssion unde, the Second Commission Finding. Iha 
Nuclear Was le Policy Acl o/ t 982 requir~ DOE to cornple!e 
certain actions before site charac1enzalion. These include 
issuance ol Siting guldelineo concurred _in by NRC. prepara, 
lion of environmental assessment5. nou11cation of slat~ and 
affected Indian 1ribes where 111189 are localed. and holding of 

pu~ife h~~!.:!:" :::1: e:,c" ~;.s repository siting 
guidelinea on July 3. 11184, enabijng DOE to &;;;eed . IO 

:;:1eJ:1 ~~';k~1:i:,:u~i'!n 1if~ ~l an:":::l 
the complellon o/ the siting guidelines by Mid-Summber _1984 
and DOE revisad illl w selection scnedule accordingly. 
Final ""1lilonmenta aasesamenta lo, live .nominated lll1ea 
(including sal1. buall and lull media) are 10 be completed in 
December 11184, at which lime three o/ Ille live lites wtn be 
mcommended for characlarizallon. . . 

NRC's construction authorization 
(under 10 CFR Part 80) would mark the 
end of the site selection process. 

Some participants believe that DOE 
cannot have a waste disposal facility 
available by 2007. These participants 
concluded that DOE's slow progress in 
the past suggests that DOE may be 
unable to solve the many problems that 
will arise in the future and that DOE's 
schedule for repository development is 
unduly optimistic (e.g., Minn. PS p. 6; Ill.
PS p. 2; OC'Il.A PS pp. 8-9; CDC PS p. 7). 

One of the primary purposes of the 
recently enaeted Nuclear Waste Policy 
Act of 1982 is "to establish a schedule 
for the siting, construction, and 
operation of repositories that will 

provide reasonable assurance that the 
public and the environment will be . · 
adequately protected from the hnards 
posed by high-level radioactive waste .. 
end such spent nuclear fuel es may b!:J 
disposed of in a repository." (Sec. ... 
111(b)(1)). The Commission recognizes 
that, if fundamental technical 
breakthroughs were necessary, it wo_ul.d 
not be possible for Congress to legis_late 
their solution or specify schedul!"I for, . 
their accomplishment. However,.as· 
discussed previously, such · 
breakthroughs are not necessary: 
Rather, the remaining uncertainties are
reflected in the need for step-by-st~p 
evaluation and development based on 
ongoing site studi.es anc;I research 
programs. The Commission believes the' 
Act provides means for resolution of . 
those institutional and technical issues 
most likely to delay repository . 
development, both because it provides 
an assured source of funding and other 
significant institutional arrangements, . 
and because it provides detailed 
procedures for maintaining progress, 
coordinating activities and rectifying 
weaknesses. For these reasons. the 
Commission believes that the selection 
and characterization of suitable sites 
and the construction of repositories will 
be accomplished within the general time 
frame established by the Act, .or within 
a few years thereafter. 

The provisions of the Nuclear Waste 
Policy Act of 1982 that establish 
schedules for repository development 
are elaborate and· allow for various 
contingencies. A number of steps are 
involved before NRC considers.· 
authorization of construction. DOE is to 
nominate five sites it believes suitable 
for site characterization for possible 
repository development (Sec. 112(b)). 
DOE is to recommend for site 
characterization three candidate sites ·to 
the President (Sec. 112(b)(1)(B); the · 
President is to recommend one of the·· 
characterized sites to the Congress (Sec.. 
114(a)(2)(A)); the affected state or Indian 
tribe is given an opportunity to submit a· 

~ notice of disapproval to the Congress . 
(Secs. 115(b), (116)(b)(2), 118(a)); the 
Congress may overturn a state or Indian 
tribe's disapproval of the site by passing 
a resolution of approval (Sec. 115(c)): 
and, if Congress approves or no notice 
of disapproval is submitted by a state or 
Indian tribe, then DOE is to apply for 
construction authorization (Sec. 114(b). 

DOE's revised reference schedule 
(DOE draft Mission Plan, April 1984) 
states that the application .for repository 
construction authorization will be 
submitted to the Commission in August 
1990. Under the terms of the Act the 
Commission. is expected to reach a . 
decision wjthin 3 years of the 
application date, or by August 1993 (Sec. 
114) (under certain conditions, extension 
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by 1 year would be permitted). If the 
NRC decision is favorable, the 
repository would be constructed arid 
begin operation,' according to DOE's 
"reference schedule," in January 1998. 
Earlier dates can be achieved if.the 
Presidential review time is reduced, if 
DOE promptly files the construction 
authorization applicati1Jn, if NRC 
provides a construction authorization in 
less·than 3 'years,' or if DOE constructs 
the repository in a shorter period than 
provided in its estimated achedule. 
However, it is prudent ·to· assume that 
such a'ci:mtraction of the schedule will 
not be realized.· 

The Nuclear Waste Policy Act of 1982 
establishes "not later th'an January 31, . 
1998" as the date when DOE is to begin 
disposal of high-level radioactive waste 
or Spent fuel (Sec. 302(a)(5)(B)). This is 
consistent with the current dates of the 
DOE schedules discussed above and 
with the detailed step-by-step 
milestones established by the Act. The 
schedule established by the Act would 
assure the operation of the first 
repository well before the years 2007-
?009, i.e., the period of concern in the 
present proceeding. 

Despite the delays in DOE's earlier 
milestones, the Commission believes 
that the program established by the Act 
is generally consistent-with the schedule 
presented by DOE in this proceeding 
and that DOE's milestones are generally 
both realistic and achievable. 
Achieveme'nt of the scheduled first date · 
ofrepository operation is further 
assured by other provisions of the Act 
which specify means for resolution of 
those institutional an,d. technical issues 
most likely to delay repository 
completion. In addition to those 
provisions discussed previously, the 
Commission notes that the Act clarifies 
how the requiremen·ts of the National 
Environmental Policy.Act are to be met 
(e.g., Secs. 113 (c), [d): 114 (a), (f): 119(a): 
121[c))."The Act also requires that any 
Federal agency determining that it 
cannot comply with the repository 
decision schedule in the Act must notify 
both the Secretary of Energy and 
Congress, explaining the reasons for its 
inability to meet the deadlines. The 
agency must also submit 
recommendations for mitigating the 
delay (Sec.114(e)(2)). These provisions 
of the Act; as well as those that support 
the technical program~the provisions · 
for research, development, and 
demonstration efforts regarding waste 
disposal (Title D of the Act), increas-1 
the prospects for having the first 
repository in operation not later than the 
first few years of the next century. · 

The Commission also finds 
reasonable assurance that sufficient 
repository capacity will be available 
within 30 years beyond expiration of 
any reactor operating license to dispose 
of commercial high-level radioactive 

waste and spent fuel generated up to 
that time. The Nuclear Waste Policy Act 
of 1982 establishes Federal 
responsibility and a clearly defined 
Federal policy for the disposal of such 
waste and spent fuel and.creates a 
Nuclear Waste Fund to implement 
Federal policy. The Act establishes as a 
matter of national policy that this 
responsibility is a continuing one, and 
provi,&les means for the Secretary of 
Energy to .examine periodically the 
adequacy of resources to accomplish 
this end; 

The Commission notes that as of 
September 30, 1982, the generating 
capacity of all commercial nuclear 
power plants in the U.S. with operating 
licenses or construction permits was 131 
electrical gigawatts (GWe) and the 
capacity of those under construction 
permit review was about 5 GWe 
(NUREG-0871, Vol 1, No. 4, p. 2, 8). 
DOE, in its letter of March 27, 1981 to 
the presiding officer of this proceeding, 
provided an estimate of 180 GWe for the 
capacity of operating LWRs in the year 
2000. This value· is significantly lower 
than the value (276 GWe) presented in 
DOE's 19~ position statement (DOE PS 
p'. V-4) and lower than that (202-GWe) 
presented in the NRC's Generic 
Environmental Impact Statement on 
spent fuel handling and storage 
(NUREG-o575, Vol. l, p. 2-4). The 
validity of the latter predictions has 
been affected by the cancellations of a 
number of proposed units during the 
past two years. The DOE.1981 estimate 
of 180 GWe in the year 2000 appears to 
be a reasonable estimate of the likely 
installed capacity at that time. On this 
basis, during the 40 years·of operation of 
each plant, ·using as a realistic 
assumption a 60 percent capacity factor, 
the electrical energy generation would 
be about 4300 GWe-years. Assuming 38 
metric tons of heavy metal (MTHM) is 
discharged for each gigawatt-year (IRG 
Final Report p. ~: NUREG-o575, Vol. 1 
p. 2-4) the total discharged spent fuel 
from these plants would likely.be about 
160,000 metric tons. The capacity of 
each proposed repository will depend on 
such factors as the thermal loading limit 
in waste emplacement, space limitations 
within the host rock, nuclear power 
generation capacity in the region to be 
serviced by the repository, and economy 
of scale considerations (DOE.PS pp. DI-
70 to 79; IRG Final Reportp. D-21). In its 
cross statement DOE's estimate that 
three to six repositories might be needed 
was based on the assumption that· 
nuclear power generation capacity 
grows to 250 GWe by the year 2000 and . 
remains at that level until 2040 [DOE CS 
p. 11-53). The representative 
characteristics of each repository used 
by DOE were 2000 acres and a 40 to 100 
kW/ a·cre loading, corresponding to a 
repository capacity of about 70,000 to 
170,000 metric tons of uranium, 

respectively (DOE PS p. Iil-76). 
Reflecting the reduction in nuclear 
power projections, DOE estimated in the 
January 1982 hearing that the .ultimate 
reactor capacity would be about 200 
GWe (Tr. p. 236). DOE then assumed a 
repository capacity of 100,000 metric 
tons and concluded that "between two 
and three" repositories would be needed 
(Tr. p. 237). To accommodate the 160,000 
metric tons we have assumed, two ' 
repositories each with 100,000 metric 
tons capacity would appear to be• 
sufficient. 

Repository completion and operation 
at three-year intervals would result in 
having.adequate capacity about three 
years after initial operation of the first 
repository (DOE PS p. IIl-86). As noted 
earlier, emplacement of spent fuel in the 
first repository should begin not later 
than the first few years of the next 
century. Thus, if the first repository 
begins to receive spent fuel in the year 
2005, the second may begin operation as 
early as 2008, iri which case all spent 
fuel would be emplaced by about 2026, 
assuming DOE's estimated receiving 
rates (DOE PS p. IIl-71) and operation of 
each repository as completed. Because 
the rate of waste emplacement during 
the first five years of operation would be 
about 1800 metric tons per year (DOE PS 
p. III-71), only 5400 metric tons would be 
emplaced in the first repository by the 
time the second began operation. This 
would satisfy the requirements of 
Section 114(d) of the Nuclear Waste 
Policy Act, i.e., the prohibition of 
emplacement of more than 70,000 metnc 
tons in the first licensed repository 
before the second repository is in 
operation. If the DOE estimated 
emplacement rates (which would 
increase to 6000 metric tons/year after 
the first five years) are realized, it will 
take about 15 years to emplace 70,000 
metric tons in the first repository. 

For the foregoing reasons, the 
Commission finds reasonable assurance 
that one or more mined geologic 
repositories for commercial high-level 
radioactive waste and spent fuel will be 
available }?y the years 2007-09, and that 
sufficient repository capacity will be 
available within 30 years beyond 
expiration of any reactor operating 
license to dispose of commerical high-
_ level radioactive waste and spent fuel 
originating in -such reactor and 
generated up to that time. 

· 2.3 Third Commission Finding 

The Commission finds reasonable 
assurance that high-level radioactive 
waste and spent fuel will be managed in 
a safe manner until sufficient repository 
capacity is available to assure the safe 
disposal of all high-level radioactive 
waste and spent fuel. 

Nuclear power plants whose 
operating licenses expire after the years 
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2007--09 will be subject to NRC 
regulation during the entire period 
between their initial operation and 'the 
availability of a waste repository. The 
Commission has reasonable assurance 
that the spent fuel generated by these· 
licensed plants will be managed by the 
licensees in a safe manner. Compliance 
with the NRC regulations and any 
specific license conditions that may be 
imposed on the .licensees will assure 
adequate protection of the public health 
and safety. Regulations primarily 
addressing spent fuel storage include 10 
CFR Part 50 for storage- at the reactor 
facility and 10 CFR Part 72 for storage in 
independent spent fuel storage . 
installations (ISFSI). Safety and 
environmental issues involving such 
storage are addressed in licensing 
reviews under both Parts 50 and 72, and 
continued storage operations are 
audited and inspected by NRC. NRC's 
experience in more than 80 individual 
evaluations of the safety of spent fuel 
storage shows that significant releases 
of radioactivity from spent fuel under 
licensed storage conditions are 
extremely remote' (see discussion in 
Section 2.4). 

Some nuclear power plant operating 
licenses expire before the years 2007--09. 
For technical, economic or other 
reasons, other plants may choose, cir be 
forced, to terminate operation prior to 
2007--09 even though their operating 
licenses have not expired. For example, 
the existence of a safety problem for a 
particular plant could prevent further 
operation of the plant or could require 
plant modifications that make continued 
plant operation uneconomic. The. 
licensee, upon expiration or termination 
of its license, may be granted-(under 10 
CFR Part 50 or Part 72] a license to 
retain custody of the spent fuel for a 
specified term {until repository capacity 
is available and the spent fuel can be 
transferred to DOE under Sec. 123 of the 
Nuclear Waste.Policy Act of 1982) 
subject to NRC regulations and license 
conditions needed to assure adequate
protection of the public. Alternatively, 
the owner of the spent fuel, as a last 
resort, may apply for an interim storage 
contract with DOE, under Sec. 135(b) of 
the Act, until not later than 3 years after 
a repository or monitored retrievable 
storage facility is available for spent 
fuel. For the reasotts discussed above, 
the Commission is confident that in 
every case the SP.ent fuel generated by 
those plants will be managed safely 
during the period between license 
expiration or termination and the 
availability of a mined waste repository 
for disposal. 

To assure the continuity of s'afe 
management of spent fuel, the 
Commission, in a separate action, is 
preparing an amendment to 10 CFR ·Part 
50 which would require licensees of 

operating nuclear power reactors to 
submit, no later than 5 years before 
expiration of the reactor operating 
license, written notification to the 
Commission, for its review and 
approval, of the actions which the 
licensee will take· to manage and 
provide funding for the management' of 
all irradiated fuel at the reactor site 
following expiration of the reactor 
operating license, until ultimate disposal 
of the spent fuel in a repository. The 
licensee's notification will be required to 
specify.how the licensee will fund the 
financial costs of extended storage or 
other disposition of spent fuel. It is 
possible for the funding of the storage to 
be provided by an internal reserve fund 
or special assessment during that 5-year 
period to cover the costs of storage of 
the spent fuel after the expiration of the 
reactor operating license. The storage 
costs are not large relative to power 
generation costs. A representative figure 
is $1-million/year for storage of spent 
fuel in reactor basins beyond the · 
operating license expiration [Addendum 
2 to "Technology, Safety and Costs of 
Decommissioning a Reference BWR · 
Power Station," NUREG/CR 0130 (July 
1983): Addendum 1 to Technology, 
Safety and Costs of Decommissioning a 
Reference PWR Power Station," 
NUREG/CR 0672 (July 1983)]. 

Additional assurance that the 
conditions necessary for safe storage 
will be maintained until disposal 
facilities are available is provided by 
the Commission's authority to require 
continued safe management of the spent 
fuel past the operating license expiration 
or termination (10 CFR 50.82]. lf a utility 
should have technical problems in 
continuing its commitment to maintain 
safe storage of its spent fuel, NRC as the 
cognizant regulatory agency would 
intervene and the utility would be 
required to assure safe storage. If a 
·licensee fails financially, or otherwise 
must cease its.operations, the cognizant 
state public utility commission would be 
likely to require an orderly transfer to 
another entity. The successor would 
take over the licensee's facilities and, 
provided the conditions for transfer of 
licenses prescribed in NRC regulations 
(10 CFR 50.80) were met by the 
succeeding entity, operation of the 
original licensee's facilities would be 
permitted to continue. Moreover, an 
order.!y transfer to a successor 
organization would be mandatory to 
protect ~e substantial capital 
investment. Further, the Commission 
believes that the possibility of a need for 
Federal action to take over stored spent 
fuel from a defunct utility or from a 
utility that lacked technical competence 
to assure safe storage is remote, but the 
authority for such action exists (sections 
186c and 188 of the Atomic Energy Act 
of 1954, as amended: 42 U.S.C. 2236, 
2238). 

Interim storage capacity may be 
r_equired for plants whose operating 
licenses expire or are terminated before 
sufficient repository capacity is 
available. A& discussed in the rationale 
for the fifth finding, the Nuclea,· Waste· 
Policy Act of 1982 includes a number of 
provisions to assure the availability of·. 
interim storage capacity for spent fuel 
during the period before repository 
operation (Secs. 131 through 137). 
Provisions are made for Federal 
government supplied interim storage 
capacity (up to 1900 metric tons) for· 
civilian power reactors whose owners 
cannot reasonably provide adequate 
storage capacity. 

In all cases where the·interim storage 
is at a licensee's site, safe management 
will be assured by compliance with NRC 
regulations and specific license 
conditions. Where DOE provides the 
interim storage capacity, except in the 
use of existing capacity at Government
owned facilities, DOE is to "comply with 
any applicable requirements (or 
licensing or authorization" (Sec. 
135(a)(4)). If existing federally-owned 
storage facilities are used, NRC is 
required to determine "that such use 
will adequately protect the public health 
and safety" (Sec. 135(a](1)). These 
provisions of the Act would assure that 
spent fuel will be managed in a safe 
manner until repository capacity is 
available. Facilities for reprocessing 
high-level waste, should any be 
constructed or become operatiimal . 
before a repository is available, would 
be licensed under 10 CFR Part 50; and 
solidification and interim storage of high 
level waste would be provided for at 
such facilities. For the foregoing reasons, 
the Commission finds reasonable 
assurance that high;level waste and 
spent fuel will be managed in a safe 
manner until sufficient repository 
capacity is available for its safe 
disposal. 

2.4 Fourth Commission Finding 

The Commission fi'nds reasonable 
assurance that, if necessary, spent fuel 
generated in any reactor can be stored 
safely and without significant 
environmental impacts for at least 30 
years beyond the expiration of that 
reactor's operating license at that 
reactor's spent fuel storage basin, or at 
either onsite or off§iite independent 
spent fuel storage installations. 

Although the Commission has 
reasonable assurance 'that at least one 
mined geologic repository will be 
available by the years 2007--09, the 
Commission also realizes that for 
various reasons, including insufficient 
capacity to immediately dispose of all 
exjsting spent fuel, spent fuel may be 
stored in existing or new storage 
facilities for some periods beyond 2007-
09. The Commission believes that this · 
extended storage will not be neces.sary 
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for ::ny period ionger than 30 ·years 
beyond the term of en operating license. 
For this reason, the Commission has 
addressed on a generic basis in this 
decision the safety and environmental 
impacts of extended spent fuel storage 
at reactor spentfuel storage basins or·at 
either onsite or offsite spent fuel storage 
Installations. The Commission finds that 
spent fuel can be stored safely.and 
without significant environmental 
impacts for at least 30 years beyond the 
expiration oheactor operating licenses. 
To ensure that spent fuel which remains 
In storage will be managed properly· 
until transferred to DOE for disposal, 
the Commission is proposing an 
amendment to its regulations (10 CFR. 
Part 50). The amendment will require the 
licensee to notify the Commission, five · 
years prior to. expiration of its reactor· · 
operating license, how the spent fuel 
will be managed until disposal. 

The. Commission's finding is based on· 
the record of this proceeding which . 
indicat!ls that significant releases of 
radioactivity from spent fuel under 
licensed storage conditions ere highly 
unlikely. I.tis also supported by the -
Commission's experience in conducting 
more than BO.individual safety 
evaluations of storage facilities. 

The safety of prolonged spent fuel 
storage can be considered in terms of 
four major issues: (a) The long-term . 
integrity of sp-ent fuel under water pool 
storage conditions, (b) structure and 
component safety for extended facility 
operation. (c) the safety of dry storage, 
end (d) potential risks of accidents and· 
acts of sabotage at spent fuel storage 
facilitie~. Each of these issues:is . , 
discussed.separately below, in light of 
the information provided by the 
participa_nts in this proceeding, and NRC 
experience in regulating storage of spent 
fuel. 

A. Long-Term Integrity cif Spent Fuel 
Under Water Pool Storage Conditions 

·The Commission finds that the 
cladding.which encases spent fueljs 
highly resistant to failure under pool 
storage conditions .. As noted by DOE in 
its Pciiiitfon Statement, there are up t~ 18 
years of continuous storage experience 
for zircaloy-clad fuel and 12 years 
continuous storage experience for 
stainless~clad fuel (DOE PS p. IV-73). 
Corrosion studies of irradiated fuel at 20 
reactor pools in the United States" 
suggest that there is no detectable 
degradation of zircaloy cladding. Data 
from corrosion studies of spent fuel 
stored in Canadian pools also support 
this finding (A.B. Johnson, Jr., "Behavior 
of Spent Nuclear Fuel in Water Pool 
Storage," (UC-70) Battelle Pacific 
Northwest Laboratories (BNWL-2256, 
September, 1977) pp. 10-11, 17). -

The lon&-term integrity of spent fuel in 
stol'.age pools, which has been confirmed 
by observation and analysis, was cited 
by industry participants (e.g~ 

Cons'olidated Industry Group: PHS pp. 
3-8; UNWMG-EEI PS Doq. 4, p. 8; UG p. 
2). No degradation has been observed in 
commercial power reactor fuel stored in·. 
onsite pools in the United States. 
Extrapolation of corrosion data suggests 
that only a few hundredths of a percent 
of clad thickness would be corroded 
after 100 years (A.B. Johnson;Jr., "Utility 
Spent Fuel Storage Experience," PNL- · · 
SA-6863, presented at the American · .. 
Nuclear Society's Executive Conference 
on·Spent Fuel Policy and its 
Implications, Buford, Georgia ·(April 2-5, 
1978). The American Nuclear Society 
cited a study (G. Vesterbend and T. · 
Olsson', BNWL-TR-320, May 1978, 
English Translation of RB7B-29), which 
concluded that degradation mechanisms 
such as general corrosion, local 
corrosion, stress corrosion, hydrogen 
embrittlement, and delayed hydrogen 
cracking are not expected to produce 
degradation to any significant extent for 
50 years (ANS PS p. 34). 

Canadian experience, including 
occasional. examination during 17· years 
of storage, has·indicated no evidence of 
significant corrosion or other chemical 
degradation. Even where the uranium 
oxide pellets were exposed to pool 
water as a result of prior damage of the 
fuel as.sembly, the pellets have be.eri 
inert to pool water, an observation also 
confirmed by laboratory-studies 
("Canadian Experience with-Wet and 
Dry Storage Conceptst presented at the
American Nucloar Society's Executive 
Conference on Spent Fuel Policy and Iti, 
Implications, Buford, Georgia (April 2-5, 
1978)). Another Canadian study 
concluded that "50 to 100 years under" 
water should not significantly affect 
their [spent fuel bundles} integrity" 
(Walker, J.F., "The Long-TE;lnn·Storage of 
Irradiated CANDU Fuel Under Water," 
AEClr-6313 Whiteshell Nuclear 
Research Establishment, January 1979). 
T!tiJ appraisal was bas~d on find~'.!8!'. 
such as no deterioration by corrosion or 
mechanical damage during 16 years of 
storage in water, no release of fission 
products from the uranium dioxide 
matrix during 11 years of storage in 
water, and no fission-product induced 
stress corrosion· cracking anticipated 
during water storage at temperatures 
below 100°c (Hunt C.E.L .• J.C. Wood and 
A.S. Bain, "Long-Tenn Storage of Fuel in 
Water" AECL-6577, Chalk River 
Nuclear Laboratories, June 1979). 

The ability of spent fuel to withstand 
extended water basin storage is also 
supported by metallurgical examination 
of Canadian zircaloy clad fuel after 11 
years of pool storage, metallurgical 
examination of zircaloy clad PWR and 
BWR high burn-up fuel after five and six 
years in pool storage, and return of 
Canadian fuel bundles to a reactor after 
10 years of pool storage. Periodic hot · 
cell examination of high burn-up PWR 
and BWR bundles over 6 years of pool 
storage at the WAI< Fuel Reprocessing . 

Plant in Germany has also confirmed 
that.spent fuel maintains integrity under 
pool storage conditions. Other countries 
having favorable experience with pool 
storage of zircaloy-clad spent fuel 
include: the United Kingdom, 13 years; 
Belgium, 12 years; Japan, 11 years; 
Norway, 11 years; West Germany, 9 
years; and Sweden, .. 7 years (op. cit., A. 
B. Johnson, Jr., p. 7). Programs of 
monitoring spent fuel storage are being 
conducted in Canada, the United 
Ki_ngdom and the Federal Republic of 
Germany (DOE PS pp. IV-59 to IV-61; 
UNWMG-EEI PS Doc. 4, p. 23). 

The only fuel failures which have . 
occurred in spent fµel pools i~volv·ed · 
types of fuel and failure mechanisms not 
found at U.S. commercial reactor 
facilities, e.g., degradation of zircaloy
clad metallic uranium fuel from the 
Hanford N-Reactor as a result of ·· · 
clacl.ding damage in the fuel discharge 
system. The system differs from the f-uel 
discharge systems of commercial 
reactors. Moreover, metallic uranium 
fuel is not us·ed in commercial power 
reactors. NRDC cited some conclusions 
drawn by Mr. Justice Parker regarding 
his lack of confidence in longsterm · 
storage of spent fuel, baaed on the 
Windscale Inquiry in Great Britain in· 
1978, which in'-;olved stainless-steel-clad 
gas-cooled reactor fuel (NRDC PS p. 92). 
This is not pertinent to pool storage of 
commercial spent fuel since the high 
temperature conditions in a gas-cooled . 
re.actor which can cause sensitization of 
the cladding are not experienced by fuel 
in boiling or pressurized water reactors 
(op. cit.,A.B. Johnson, Jr., pp. 17-18). 

Some participants did not agree that 
there is an adequate basis for · 
ccinfidence in safe extended-term spent 
fuel storage. Although agreeing with the 
extent of experience cited by DOE and 
other participants, the Natural 
Resources Defense Council, for example, 
stressed that more experience is needed · 
before one can be confident of safe 
extended storage. NRDC considerE;?d the 
length 9f storage experience cited by 
DOE as insufficient to _establish that 
spent fuel can be stored safely for 
periods well in excess -of 40 years 
(NRDC PS pp. 88-92). A similar position . 
was taken by the State of Minnesota 
(Minn PHS pp. B-9). NRDC referred to 
the problem of the long-term storage. of 
spent fuel reported in the Wb:~dscale 
Inquiry Report by t,he Hon. Mr. Justice 
Parker, Vol. 1, pp. 29-c-30. However, the 
conclusion quoted from the· report, when 
taken in ·context, refers only to · 
irradiated fuel from AGR (advanced 
gas-cooled) -nuclear power plants. As 
noted earlier; the conditions to which 
the fuel cladding is exposed in gas
cooled reactors differs from those in 
U.S. commercial light water reactors. 
Moreover, the cladding of AGR fuel is 
identified as stainless steel in the 
Windscale Inquiry Report. Only two 
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commercial LWR nuclear power plants 
operating in the U.S. today tlse stainless 
steel clad. Most U.S. nuclear fuel is 
zircaloy clad, and reactor operators 
have not seen evidence of degradation 
of LWR spent fuel, either zircaloy or 
stainless steel clad, in storage pools 
(Nuclear Technology, "Spent Fuel 
Storage Experience," A.B. John.son, Jr., p. 
171, Vol. 43; Mid-April 1979). Further, as 
s_tated earlier,.cladding degradation 
caused by stainless steel sensitization in 
an AGR high temperature environment 
is not pertinent to the lower temperature 
environment of L WR's. Therefore, the · 
problem of long-term storage of spent 
fuel reported in the Windscale Inquiry is 
not relevant to U.S. spent fuel. 

After expiration of a reactor operating 
license, the fuel storage pools at the , 
reactor site would be licensed under ld 
CFR Part 72. The requirements of 10 CFR 
Part 72 provide for operation under 
conditions involving a careful control of 
pool water chemistry to minimize 
corrosion·. The required monitoring of 
the pool water would provide an early 
warning of any problems with defective 
cladding, so that corrective actions may 
bl! taken. Experience indicates that, 
under licensed storage conditions, 
significant releases of radioactivity are 
highly unlikely. The Commission is 
confident that the regulations now in 
place will assure adequate protection .of 
the public health and safety and the 
enviroment during the period when .th_e 
spent fuel is in storage ("Final Generic 
Environmental Impact Statement on 
Handling and Storage of Spent Light 
Water Power Reactor Fuel," NUREG-
0575, August 1979: Vol. l, pp. ES-12, 4-10 
to 4-17), 

Although confidence that spent fuel 
will maintain its integrity during storage 
for an additional 30 years beyond the 
facility's license expiration date _ 
involves an extrapolation of experience 
by a factor of two or three in time, the 
extrapolation is made for conditions in 
which corrosion mechanisms are well' 
understood. Technical studies cited 
above support the conclusion that 
corrosion would have a negligible effect 
during several decades of extended pool 
storage. The Commission finds that this 
extrapolation is reasonable and is 
consistent with standard engineering 
practice. 

B. Structure and Component Safety for 
Extended Facility Operation For Storage 
of Spent Fuel in Water Pools 

Questions were raised concerning the 
adequacy of structural materials· and 
components of spent fuel storage basins 
to function effectively during periods 
that are double those assumed in the 
base design. l'his· concern was 
expressed in connection with the 
possible necessity for longer storage 
times if permanent disposal is n..1t 
available by the year 2006 (Del PS p. 4). 

The experience at the General Electric 
Company Morris Operation-in Illinois, 
where a mechanical failure caused 
contaiminated water to leak into the 
environment, was cited as an example 
of an unforeseen failure that could 
jeopardize the safety of spent fuel 
storage (NECNP PS p. 65:). A generic 
problem regarding pipe cracks in 
borated water.systems at PWR plants 
was also cited as evidence of 
uncertainty that long-term interim 
storage would be safely accomplished 
without modification and fuel shuffling 
NECNP PS p. 64). The Commission notes 
that the latter problem was discussed in 
detail in the Atomic Safety and · 
Licensing Board Notification, "Pipe 
Cracks in Stagnant Borated Water 
Systems at PWRs" dated August 14, 
1979, in the ASLB consideration of a 
proposed licensing amendment to permit 
modification of a spent fuel storage pool 
[11 NRC 245 (1980)]. The Notification 
referred to by NECNP indicated that 
cracks had occurred in safety-related 
type-304 stainless steel pip1ng systems 
which contained stagnant borated 
water. Apparently, the cracking was 
attributable to stress corrosion caused 
by the residual welding stresses in heat
affected zones. The NRC staff review 
found that such cracking was not 
directly related to Bpent fu~l pool 
modifications·, and·that necessary 
repairs could be readily made. The staff 
concluded that cracks in low-pressure 
spent fuel cooling. system do not have 
safety significance. 

Extensive experience with storage 
pool operation has demonstrated the 
ability ·of pool components to withstand 
the operating environment (DOE CS pp. 
11-145 to 11-148). In the relatively few 
cases of equipment failure, pool 
operators have. been able to repair the 

;;P- equipment or replace defective 
C'Omponents promptly (UNWMG-EEI PS 
Doc; 4, p. 25; UC p. 2). The Commission 
finds no reason why spent fuel storage 
basins would not be capable of 
performing their cooling and storage 
functions for a number of years past the 
design-basis period of 40 years if they 
are properly maintained. 

As one. participant pointed out," ... 
the pool structure as well as the racks 
are designed !o withstand extreme 
physical conditions set forth in NRC 
licensing requirements. These include 
seismic, hydrologic, meteorological and 
structural requirements" (UNWMG-EEI 
PS Doc. 4 p. 25; UC p. 2). The design 
requirements are set forth in 10 CFR 
Parts 50 and 72. The design-basis siting 
conditions for storage pools at reactor 
sites are those of the reactor itself. 
Siting conditions are reviewed by the 

;;P" NRC staff, the Advisory Committee on 
Reactor Safeguards and the Atomic 
Safety and Licensing Board at the 
construction permit stage and then 

reviewed again in connection with the 
issuance-of the facility's operating 
license. In issuing a power reactor 
operating license, the Commission is, in 
effect, expressing its confidence that the 
design-basis siting conditions will not be 
exceeded during the 40-year license 
period. If pool storage facilities were 
used to store spentJuel after expiration 
of reactor operating licenses, the utilities 
would·be able, as part of their · 
continuing maintenance of storage 
facilities, to replace defective · 
components in a timely way, if needed,._, 
so as to avoid any safety problems. 
Some participants (e.g., NECNP PS pp. 
63-63; Minn PHS ·pp. 8-9; and Del PS p. 
4), do. not place the same weight which 
the Commission does ori experience. at . 
spent fuel storage facilities and on 
studies cited by.DOE and certain others 
whiclt support the argument that the . 
structural integrity ·of these basins can 
be readily.maintained (DOE CS pp. 11-
145, III-13; UNWMG-EEI PS Doc. 4 p. 
19). The disagreements appe_ar to center 
largely,Qn the extent to which present 
experience may be relied upon as a 
basis for predicting the safety of spent 
fuel storage over a period two or three 
times the design period. 

The degradation mechanisms 
involved in spent fuel pool storage are 
well understood. The resulting changes 
in fuel cladding and pool systems and 
components are gradual and thus · 
provide sufficient time for the 
identification and development of 
remedial action without subjecting plant 
personnel or the public to significant 
risk. The fuel storage racks are designed 
to maintain their integrity for many 
decades; if they fail in any way, they 
may be replaced. There are a number of 
routine and radiologically safe methods 
for maintenance at spent fuel storage · 
basins ·to ensure their continued 
effective .performance. These include 
replacing racks or other components, or 
moving spent fuel to another storage 
facility. The Commission finds i.hat the 
extensive· operating experience with 
many storage pools adequately supports 
predictions of long-term integrity of 
storage basins. 

The Commission concludes that the 
experience with spent fuel storage 
provides an adequate basis for 
confidence in the continued safe storage 
of spent fuel in water pools either at or 
away from a reactor site for at least 30 
years after expiration of the plant's 
license. 

C. Safety of Dry Storage of Spent Fuel 

While the record of this proceeding 
has focussed on water pool storage, the 
Commission notes that dry storage of 
spent fuel has also been addressed to a· 
limited extent (e.g., DOE PS pp. IV-12 to 
IV-22 and IV-63 CS p. 11-147, PHS p. 9; 
UNWMG-PS Doc 4 pp. 18-17 and CS pp. 
111-6-7; Tr. pp. 69-72). The NRC'ii 
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regulation 10 CFR Part 72 specifically 
covers dry storage of spent fuel (Section 
72.Z(c)}, and experience with dry storage 
was a subject of public comment in the 
ntlemaking ("Analysis .of Comments on 
10 CFR Part 72." NUREG--0587, pp. 11-12 
to 11-13). NRC reports, the "Final 
Gen_eric Environm~ntal Impact 
Statement on Handling and Storage of 
Spent Light Water Power Reactor Fuel" 
(NUREG-os,:s) and "Dry Storage of 
Spent Nuclear.Fuel, J\·~llminary 
Survey of Existing Tec~ology and 
Experience" (NUREG/CR-1223) which, 
have been re,ferenced in this proceeding, 
examined potential environmental 
impacts and experience wjth interim dry 
storaga of spent fuel. The GEIS (Final 
Generic Environmental Impact 
Statement on Handling and Storage of 
Spent Light Water Power Reactor Fuel, 
NUREG--0575, Vol. 11 p. 8-2, August 
19~) contained the conclusion that the 
use of altemative·dry passive storage 
techniques for aged fuel, now being 
investigated by the Department of 
Energy, appears to be as feasible and 
environmentally acceptable as storage 
of spent fuel in water basins. Prior to the 
adoption of Part 72, dry storage of 
irradiated fuel had been licensed under 
Part 50 at the Hallam sodium graphite 
reactor. Dry storage is also presently 
licensed under Part 50 at the Ft. St. 
Vrl!in.high temperature gas reactor .. 

Although the number of years of 
experience with dry storage systems is 
less than that with water pool storage,. 
the understanding of some of the 
material degradation processes . 
experienced in water pool storage 
should be applicable to dry stoi:age. As 
discussed below, dry storage involves a 
simpler technology than that . 
represented by water basin storage 
systems.5 Water basin storage relies 
upon active systems such as pumps, 
renewable filters, and cooling systems 
to maintain safe storage.·Favorable. 
water chemistry must also be . 
maintained to retard corrosion. On the 
other hand, dry storage reduces reliance 
upon active systems and does not need 
water which together with impurities 
may con:.ode spent fuel cladding. With 
convective circulation of an inert 
atmosphere In a.sealed dry system, 
there is little opportunity for corrosion. 1 

For these reasons, the Commission 
believes that safe dry storage should be 
achievable without undue difficulty. 
New dry storage e>..perience with light 
water reactor (LWR) fuel is becoming 

1See, for example, K. Elnfeld and J. Fleleh. ''Fuel 
Slorage In lhe Federal Republic of Germany; and 
R.J. Sleffen ind J.B. Wright, "lNllltlngbouN 
Advanced Enersy Sy1lem1 [!lvl1lon," Proceeding• 
of the Am1rlcln Nuclear Society'• Topical Meeting 
on Option• for Spent Fuel Storage, In Savannah, 
Georgia, Sept1mber 28 lhrough 211, 1882; 1l10 A.B. 
John1on. Jr .. E.R. GIibert. and R.J. Guenther, · 
"Behavior of Spent Nuclear Fuel and Storage 
Sy1tem Component• In Dry Interim Storage," PNL-
4189, Augu11 t982. . . 

1 K. Elt1feld and J. Fleiech, Ibid, p. 3. 

available for examination, and the 
evaluations discussed below suggest 
that the favorable results of up to almost 

· two decades of dry storage experience 
with non-LWR.spent fuel can also be 
obtained for LWR spent fuel in 
adequately de~igned dry storage 
installations. 

A recent review of dry storage 
experience by A.B. Johnson, Jr., et al. in 
"Behavior of Spent Nuclear Fuel and 
Storage Components in Dry Interim 
Storage" (PNL-4189, August 1982), 
provides ail µpdate of dry storage 
activities, particularly with respect to 
zircaloy-clad spent fuel. In this report, 
(pp. 18-24) the experimental data base 
for non-zircaloy-clad spent fuel, 
including stainless steel clad fuel and 
the data base for zircaloy-clad fuel are 
discussed. Tests conducted to verify the 
integrity of zircaloy cladding have not 
indicated any degradation in dry'storage 
(p. 27). In summary, the report states 
(pp. 44--45): 

Operating information is available from 
Fueled dry well, silo, vault, and metal cask 
storage facilities. Maximum operational 
hisloriP.s are: 

All fuel I Zifcaloy-clad 
fuel 

Ory wells ............................. Up to 18 years ... Up to 3 to 4 
years. 

Vaults ..... - ......................... Up to 18 years ... Up to t year. 
Silos.................................. Up lo 7 years..... Up to 7 years. 
Metal casks ..•..... : ..................... :........................ < 1 year. 

All times related to. t 982. 

Operational history with interim storage in 
metal casks is minimal; however, there is 
extensive experience with metal shipping 
casks. In addition, metal storage casks have 
been designed and tested, and cask tests with 
irradiated fuel are currently under way in the 
Federal Republic of Germany and are 
planned in Switzerland and the United 
States. The integrity of zircaloy-clad fuel in a 
given demonstration test is relevant to 
predicting fuel behavior in other dry storage 
concepts under similar conditions. 

Information on experience with dry 
cask storage in other countries is also 
becoming available. K. Einfeld and J. 
Flcisch's paper, "Fuel Storage iri the 
Federal Republic of Germany" 
discussed the results of dry storage 
research' on spent fuel in an inert 
atmosphere. They note on page 3 of their 
report: 

Several tests have been conducted to verify 
the integrity of LWR spent fuel cladding in 
dry storage. To date none of the integrity 
tests has indicated that the cladding is 
degradiri11.durin11 long-term storage. Even 
under conditions more severe than in the 
casks, the fuel shows no cladding failures. 
From the tests listed in Table II it can be 
concluded that dry storage under cask 
conditions even· with starting temperatures to 
400' C i1 not expected to cause cladding 
failures over the Interim 8tora11e period. 

Einfeld and Fleisch continue, in their 
repori (pp. 3-4) to comment on the 

successful demonstration of cask 
storage: 

A technical scale demonstration program 
with a fuel CASTOR cask is underway in the 
FRG since March 1982. The 16 assemblies 
which are subject to that program originate 
from the Wurgassen boiling water reactor. 
They resided In the core during 4 cycles of 
operation, burning up to about 27.6 GWD/t U. 

The general objectives of the 
demonstration with a fully instrumented cask 
and fuel bundles are the verification of cask 
design parameters, the operational 
experience in cask handling and the .. 
expansion of the data base on fuel 
performance. Fig. 2 shows a schematic . 
drawing of the cask design and the axial 
thermocouple locations. 

The operational experiences and 
corresponding test data confirm the 
assumptions made about the cask concept . 
and the cask loading end handling procedure. 
In addition, the technology data base for 
operating an interim storage plant could be 
expanded. 

-In-pool loading of a large storage cask 
and. specific cask qandling has been 
successfully demonstrated; 

-The passive heat transfer capabilities 
of the cask and fuel cladding integrity 
have been verified. The maximum 
local fuel rod temperatures for fuel 
with about one year decay time were 
within the expected range. · 

-The total radiation shieldins 
characteristics ( <10 mrem/h) are 
verified in practice" (references . 
deleted). 
The authors conclude: 
The realization-of the transport/storage 

cask concept, which is well under way in the 
Federal Republic of Germany, will provide 
sufficient interim spent fuel storage capacity . 
with the facilities planned or under 
construction. Dry interim storage is a proven 
technology and thus it constitutes an 
essential step in closing the backend of the 
nuclear fuel cycl~. 

R.J. Steffens and J.B. Wright's paper 1, 

"Drywell Storage Potential," discussed 
drywell storage experience with 
pressurized water reactor spent fuel at 
the Nevada Test site. On page 6 of the 
paper, the authors note: · 

Another drywell performance assessment 
method being employed during the 
demonstration storage period is that of 
periodically monitoring the storage canister . 
·atmosphere for fission products, specifically · 
krypton-85 gas. Sainples,drawn to date have 
shown no detectable concentrations of this 
product after approximately 3 years of 
storage, indicating a maintenance of the fuel' 
cladding integrity. 

A third paper presented at the same 
Topical Meeting, by E.R. Gilbert and 
A.B. Johnson, Jr., "Assessment of the 
Light-Water Reactor I-'uel Inventory for 
Dry Stotage," focuses on dry spent fuel 
storage with respect to an acceptable 
temperature range for storage In air. 

'Proceedlnp of the American Nucleer Society'• 
Topical Meeting on Oplton1 for Spent Fuel Storag11, 
In Savannah, Georsia. September 28 through 29, 
1982. 



PART 50 • STATEMENTS OF CONSIDERATION 

~ey conclude on page 8 of their report: 
Dry storage demonstrations now .in 

progress suggest that by 1986 a major fraction 
of the U.S. PWR spent fuel inventory that wa11 
placed in water storage before 1981 can be 
.stored In dry storage facilities below -150 to 
·zoo ·c. · 
· The LWR fuel inventory offers good · 
prospects that the thermal characteristics of 
consolidated fuel will be acceptable fpr dry 
storage by proper selection of fuel. 

Dry storage of LWR fuel with defective 
cladding may be tolerable in inert cover 
gases c:ir at temperatures below the threshold 
for significant oxidation in oxidizing cover 
gases. The range of acceptable storage 
temperatures is oeing investigated. 

With respect to dry storage of spent 
fuel, the Commission notes the summary 
statement from A.B. Johnson, Jr., et al., 
"Behavior of Spent Nuclear Fuel and 
Storage Compone~ts in Dry Interim 
Storage" (PNL-4189), page xvii: 

Operational problems in vaults and dry 
wells have been minor after up to 18 yr .. of 
operatipn (in 1982); and 7 yr of silo · 
experience suggests that decades of 
satisfactory operation can be expected. 
Demonstration tests with irradiated fuel in 
metal otorage casks are just beginning, but 
metal shipping casks with mild steel . 
chambel'II have been used since the mid-
1~. Metal storage/shipping casks have 
successfully survived fire, drop, and crash 
tests. 

Thus, with respect to the storage of · 
spent fuel under dry conditions at 
storage installations located either at 
reactor sites or away from reactor sites, 
the Commission believes that current · 
dry-s.torage technology is capable ~f 
providing safe storage for spent nuclear 
fuel. The modular character of dry · 
storage installations enhances .the 
ability to perform maintenance or to· 
correct mechanical defects, if any 
should occur. The Cominission is 
confident that its regulations will assure· 
adequate protection of the public health 
and safety and the environment during 
the period when the spent fuel is in 
storage. . 

The Commission notes that section 
211(2)(B)'of the Nuclear Waste Policy 
Act authorizes the Secretary of Energy 
to carry out research on, and to develop 
facilities to demonstrate, dry storage of 
spent nuclear fuel. Although this 
provision indicates a iudgment o~ the. 
part of the Congress that additional . 
research arid demonstration is needed 
on the dry storage of spent fuel, the 
Commission believes the information . 
discussed above is sufficient to reach a· 
conclusion on the safety and . 
environmental effects of extended dry 
storage. All areas of safety and 
environmental concern (e.g., 
maintenance .of systems and · 
components, prevention ~f material 
degradation, protection against 
accidents anli sabotage) have been 
addressed and shown to present no 
more potential for adverse impact on the 

environment and the public health and 
safety than storage of spent fuel in 
water pools. 

The technical studies cited above 
support the conclusion that corrosion 
would have a negligible effect during 
several decades of extended dry 
storage. The C0mmission's confidence in 
the safety of dry storage is based on an 
understanding of the material 
degradation processes, rather·than. 
merely on extrapolation of storage 
experience-together with the 
recognition that dry storage systems are 
simpler ana more readily maintained. 
For these reasons, the Commission is 
confident that dry storage installations 
can provide continued safe storage of 
spent fuel at reactor sites for at least 30 
years after expiration of the plant's 
license. 

D. Potential Risks of Accidents and Acts 
of Sabotage at Spent Fuel Storage 
Facilities 

The Commission finds that the risks of 
major accidents at spent fuel storage 
pools resulting in off-site consequences 
are remote. because of the secure and 
stable character of the spent fuel in the 
storage pool environment, and the 
absence of reactive phenomena
"driving forces"-which may resulHn 
dispersal of radioactive material. 
Reactor storage pools and independent 
spent fuel storage installations have 
been designed to safely withstand 
accidents caused either by natural or 
man-made phenomena. Even remote 
natural risks such as earthquakes and 
tomados and. the risks of human error 
such as in handling or storing spent fuel 
are addressed in the design and 
operational activities of storage 
facilities and in NRC's licensing reviews 
thereof under its regulations. Under 10 
CFR Parts 50 and 72, spent fuel is stored 
in facilities structurally designed to 
withstand accidents and external 
hazards, such as those cited above, and 
to preclude radiation and radioactive 
material emissions from spent fuel.that 
·would significantly endanger the public· 
health and safety. In order to preclude 
the posjlibility of criticality under 
normal or accident conditions, the spent 
fuel is stored in racks designed to 
maintain safe geometric configurations 
under seismic conditions. The _spent fuel 
itself consists of solid ceramic pellets 
which are encapsulated in metal clad 
rods held in gridded assemblies and 
stored underwater in reinforced 
·concrete structures or in sealed dry 
storage installations such as concrete 
dry wells, vaults and silos or massive 
metal casks. The properties of the spent 
fuel (which in extended storage has . 
decayed to the point where individual 
fuel assemblies have. a heat generation 
rate of several hundred watts or less) 
and of the benign storage environment 
result in spent fuel storage being an 
activity with very little potential for 

adversely affecting the environment and 
the public health and safety. While any 
system employing high technology is 
subject to some equipment breakdowns. 
or accidents, water pool storage 
facilities have operated with few serious 
problems (DOE PS at IV-56 to IV-57; 
UNWMG-EEI PS Doc. 4 p. 26). In these 
cases, the events at spent-fuel pools 
have been manageable on a timely 
basis. Similarly, dry storage of spent 
fuel, as discussed in Section C above, 
appears to be at least as· safe as water 
pool storage. A discussion of risks . , , . ·. 
related to spent fuel storage is provided· 
below. · · 

Comments from participants on the. · 
subject of accidents and their potential 
consequences at spent-fuel storage 
facilities included a description of 
nonspecific references to numerous .. 
"accidents" -in spent-fuel storage 
facilities, a discussion of cases of leaks 
and inadvertent releases of , 
contaminated storage pool water, an~ a 
suggestion that waste storage should be 
physically separated from reactor 
operation to reduce the risk of damage 
to the storage facility in the event of a 
reactor accident, and vice versa (NY PS . 
pp. 102-107; OCTLA PS p. 12). The State 
of New York, in its discussion of 
possible accidents at spent-fuel storage 
pools, cited-reports of a·n accident in the 
Soviet Union that is believed to have 
involved reprocessing plant wastes 
stored in tanks at a waste storage 
facility (NY PS pp. 107-108). The . 
situation, as reconstructed from limited 
data, cannot be compared to the storage 
of ceramic fuel in metal cladding, placed 
in water storage pools. The issue raised, 
therefore, iii not relevant to this 
proceeding. The need for continued : · 
management of pool ~torage facilities 
over an extended time period was 
considered by some participants as · .. 
creating a potential hazard because of 
the increased possibility of human 
errors or mismanagement (NRDC PS pp. 
89-90). The State of New York 
characterized the Three Mile Island 
reactor accident as caused by multiple 
technical and human tailures, and 
postulated that such failures are · 
possible at storage facilities, and would 
result in serious off-site consequences 
(NY PS p. 107) .. 

These observations do not appear to 
take account of the numerous safety 
analyses that have been made of water 
pool storage and of alternative long-term 
storage methods which have · 
demonstrated· storage to be both safe 
and environmentally acceptable. Of 
course, the possibility of human error 
cannot be completely eliminated. 
Jlowevfilj Co~ission.regulations (e.g., 
10 CFR Part 55; 10 CFR Part 72, Subpart 
I) include explicit requirements for 
operator training, the use of written 
procedures for all safety-related 
operations and functions in the plant, 
and certification or licensing of 
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operators, with the objective of 
minimizing the opportunity for human 
error. Unlike the accident at the Three 
Mile Island reactor, human error at a 
spent fuel storage installation does not 
have the capabi.lity to create a major 
radiological hazard to the public. The 
absence of high temperature and 
pressure conditions that would provide 
a driving force essentially eliminates the 
likelihood that an operator error would 
lead to a major release of radioactivity 
(DOE CS pp. 11-156 to 158). In addition, 
features incorporated in ·storage 
facilities are designed to mitigate the 
consequences of accidents caused by 
human error or otherwise (DOE PS IV-
34). . 

The possibility of terrorist attacks on 
nuclear facilities was advanced as an 
,argument against the acceptability of 
extended interim storage of spent fuel 
(NRDC PS p. 90). The intentional 
sabotage of a storage pool facility is 
possible, and NRC continues to 
implement actions to further improve 
11ecurity ilt such facilities. The 
consequences would be limited by the 
realities that, except for some gaseous 
fission products, the radioactive content 
of spent fuel is in the form of solid 
ceramic material encapsulated in high
integrity metal cladding and stored 
underwater in a reinforced concrete 
structure. Under these conditions, the 
radioactive content of spent fuel is 
relatively invulnerable to dispersal to 
the environment (Final Generic 
Environmental Impact Statement on 
Handling and Storage of Spent Light 
Water Power Reactor Fuel, NUREG-
0575, Vol.1.). Similarly, dry storage of 
sp.l!nt fuel in dry wells, vaults, silos and 
metal casks is also relatively 
invulnerable to sabotage and natural 
disruptive forces, because of the weight 
and size of the se!lled, protective 
enclosures which may include 100-ton 
steel casks, large concrete lined near
surface caissons and surface concrete 
silos (NUREG/CR-1223, p. IV-C-2). 

£.·Summary 

In summary, the Commission finds 
that spent fuel can be stored safely at 
independent spent fuel storage 
installations or at reactor sites for· at 
least 30 years beyond the expiration of 
reactor operating licenses. This finding 
is based on extensive experience and on 
many factors that are not site-specific. 
These factors include the substantial 
capability of the fuel cladding to 
inaintain its integrity under storage 
conditions, a capability verified in 
extensive technical studies and 
experience; the extreme thermal and 
chemical stability of the fuel form, 
enriched uranium oxide pellets; the long
term capability of spent fuel storage 
facilities to dissipate spent fuel heat and 
retain any radioactive material leakage; 
and the relatively straightforward 

techniques and procedures for repairing 
spent fuel storage structures, replacing 
defective components or equipment, or 
undertaking other remedial actions to 
assure containment of radioactivity 
(A.B. Johnson, Jr., "Behavior of Spent 
Nuclear Fuel in Water Pool Storage", 
(UC-70) Battelle Pacific Northwest 
Laboratories (BNWL-2256, September 
1977)). These factors contribute to the 
assurance that spent fuel can be stored 
for extended periods without significant 
impact on the public health and safety 
and the environment. Moreover, any 
storage of spent fuel at independent 
spent fuel storage installations or 
reactor sites beY.ond the opEµ"a ting 
license expiration will be subject to 
licensing and regulatory control to 
assure that operation of the storage 
facilities does not result in significant 
impacts to the public health and safety. 
· For the reasons discussed previously 
(Sections, 2.4 A through D above), the 
Commission also concludes, from the 
record of this proceeding, that storage of . 
spent fuel either at or away from a 
reactor site for 30 years beyond the 
operating license expiration would not 
result in a significant impact to the 
environment or an adverse effect on the 
public health and safety. The 
Commission's findings are also 
supported by NRC's experience in more 
than 80 individual safety evaluations of 
spent fuel storage facilities conducted in 
recent years. The record indicates that 
significant releases of radioactivity from 
spent fuel under licensed storage 
conditions are highly unlikely. This is 
primarily attributable to the resistance 
of the spent fuel to corrosive 
mechanisms and the absence of any 
conditions that would result in offsite 
dispersal of radioactive material. The 
Commission concludes that the 
possibility of a major accident or 
sabotage with off-site radiological 
impacts at a spentafuel storage facility is 
extremely remote because of the 
characteristics of spent-fuel storage. 
These include the inherent properties of 
the spent fuel itself, the·benign nature of 
the water pool or dry storage 
environment, and the absence of any 
conditions that would provide a driving 
force for dispersal of radioactive 
material. Moreover, there are no 
significant additional non-radiological' 
impacts which could adversely affect 
the environment if spent fuel is stored 
beyond the expiration of operating 
licenses for reactors. The non
radiological environmenjal impacts 
associated with site preparation and 
construction of storage facilities are, and 
will continue to be, considered by the 
NRC at the time applications are · 
received ·to construct these facilities, 
which are licensed under NRC's 
regulations in either 10 CFR Part 50 for 
reactors or 10 CFR Part 72 for 

independent spent fuel storage facilities. 
The procedure to be followed in 
implementing the Commission's generic 
determination is the subject of 
rulemaking which the Commission has 
conducted. 

2.5 Fifth Commission Finding 
The Commission finds reasonable 

assurance that safe independent onsite 
spent fuel storage or off site spent fuel 
storage will be made available if such · 
storage capacity is needed. 

The techndlogy for independent spent 
fuel storage.installations as discussed 
under the fourth Commission Finding, is 
available and demonstrated. The· 
regulations and licensing procedures are 
in place. Such installations can be 
constructed and licensed within a five
year"time interval. Before passage of the 
Nuclear Waste Policy Act of 1982 the 
Commission was. concerned about who, 
if anyone, would take responsibility for 
providing such installations on a timely 
basis. While the industry. was hoping for · 
a government commitment, the 
Administration had discontinued efforts 
to provide those storage facilities (Tr. 
pp. 157-158). The Nuclear. Waste Policy 
Act of 1982 establishes a national policy 
for providing storage facilities and thus 
helps to resolve this issue and assure 
that storage capacity will be available. 

Prior to March 1981, the DOE was 
pursuing a program to provide 
temporary storage in off-site, or away
from-reactor (AFR), storage 
installations. The intent of the program 
w'as to· provide flexibility in the national 
waste disposal program and· an 
alternative for those utilities unable to 
expand their own storage capacities 
(DOE PS p. 1-11; DOE CS p. 11-66). 

Consequently, the participants in this 
proceeding assumed that, prior to the 
availability of a repository, the Federal 
government would provide for storage of 
spent fuel in excess of that which could 
be stored at reactor sites. Thus, it is not 
surprising. that the record of this 
proceeding prior to the DOE policy 
change did not indicate any direct 
commitment by the utilities to provide 
AFR storaize. On March 27, 1981 DOE 
placed in the record-a letter to the 
Commission stating its decision "to 
discontinue its efforts to provide Fei;l.eral 
government-owned or controlled away
from-reactor storage facilities." The 
primary reasons for the change in policy 
were cited as new and lower projections 
of storage requirements and lack of 
Congressional authority to fully 
implement the original policy. 

The record of this proceeding 
indicates a general commitment on the 
part of industry to do whatever is 
necessary to avoid shutting down 
reactors or derating them because of 
filled spent fuel storage pools. While 
industry's incentive-for keeping a 
reactor in operation no longer applies 
after expiration of its operating license, 
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utilities possessing spent fuel are 
required to be licensed and to maintain 
the fuel in safe storage·until removed · 
from the 13ite. Industry's response to .the 
change·in DOE's policy on federally
sponsored away-from-reactor (AFR) 
storage was basically a commitment to 
do what is required of it, with a: plea for 
a clear unequivocal Federal policy (Tr. 
pp. 157-,-159). The Nuclear Waste Policy 
Act of 1982 has now provided that · 
policy. · 
· The Nuclear Waste Policy Act defines 
public· and private responsibilities for 
spent fuel storage and provides for a 
limited amount of federally-supported 
interim storage capacity. The Act also 
includes provisions for monitored 
retrievable storage facilities and for a 
research, development and 
demonstration program for dry storage. 
The Commission believes that these 
provisions provide added assurance that 
safe independent onsite or offsite spent 
fuel storage will be available if needed. 

In Subtitle B of the Act, "Interim 
Storage Program," Congress found that 
owners and operators of civilian p·ower. 
reactors "have the primary 
responsibility for providing interim 
storage of spent nuclear fuel from such 
reactors" by maximizing the use of 
existing storage facilities onsite end by 
timely additions of new onsite storage 
capacity. The Federal government is 
responsible for encouraging and 
expediting the effective use of existing 
storage facilities and the addition of 
new storage capacity as needed. In the 
event that the operators cannot 
reasonably provide adequate storage 
capacity to assure the continued 
operation of such reactors, the Federal 
government will assume responsibility 
for providing interim storage capacity · 
for up to 1900 metric tons of spent fuel 
(Sec.131{a)). Such interim storage 
capacity is to be provided by the use of 
available capacity at one or more 
Federal facilities, the acquisition of any 
modular or mobile storage equipment · 
including spent fuel storage racks, and/ 
or the construction of new storage · 
capacity at any reactor site (Sec,' 
135(a)(1)J. 

The Nuclear Waste Policy Act 
authorizes the Secretary of Energy to 
enter into contracts with generators or 
owners of spent fuel to provide for 
storage capac;:ity in the amount provided 
in the Act (Sec. 136(a)(1)). However, 
such contracts may be authorized only if 
the NRC determines that the reactor 
owner or operator c!lnnot reasonably 
provide adequate and timely storage 
capacity and is pursuing licensed 
alternatives to the use of Federal storage 
capacity (Sec. 135(b )). 9 Further, any 
spent fuel stored in the "interim storage 

1 Accordingly, the Commlasion has published 
proposed "Criteria and Procedures for Determinin11. 
the Adequacy or Available Spent Nuclear Fuel · . 
Storage Capacity," 10 CFR Part 53 (48 FR 19382. 
April 29. 1983). 

program" is to be removed from the 
storage site on facility "as soon as 
practicable" but in no event later than 3 
years following the availability of a 
repository or monitored retrievable 
storage facility (Sec.135(e)). The Act 
establishes an "Interim Storage Fund" 
for use in activities related to the 
development of interim storage · 
facilities, inhluding the transportation of 
spent fuel arid impact assistance to state 
and local governments (Sec.136(d)). 

In addition to providing for interim 
storage capacity, Congress found that' 
"the long-tei;m storage of high level 
radioactive waste or spent nuclear fuel 
in monitored retrievable storage, 
facilities is an option for providing safe 
and reliable management of such waste 
or spent fuel." By Jun!! 1, 1985, the 
Seci;_etary · of Energy must complete a 
detailed study of the need .for, and · . 
feasibility of,. such a facility and submit 
to Congress a proposal for the . 
construction of one or more such 
facilities. The Act also directs the 
Secretary of Energy to establish a 
demonstration program, in cooperation 
with the private sector, for the dry 
storage .of spent nuclear fuel at reactor 
sites and provide consultative and . 
technical assistance on a cost-sharing· 
basis to assist utilities lacking interim. 
storage capacity to obtain the 
construction. authorization and .. 
appropriate license from the NRC. Such 
assistance may include the 
establishment of a research and 
development program for the dry 
storage of no more than 300 metric tons 
of spent fuel at federally-owned 
facilities (Sec. 218, (a)(b)(c)) ... 

The Commission's confidence that 
independent on-site and/or off-site 
storage capacity for spent fuel will be 
available as needed is further supported 
by the strong likelihood that only a 
'portion of the total spent fuel generated 
will require storage outside of reactor 
storage basins (DOE PS pp. V-3 to V-
13). Estimates of the amount of spent 
fuel requiring storage away from 
reactors have declined significantly.over 
the duration of this proceeding (DOE 
March 27, 1981 letter from 0. Brown II, 
DOE Office of General Counsel, to M. 
Miller NRC, Presiding Officer in this 
proceeding). 

DOE reported_ that cummulative spent 
fuel discharges, previously estimated as 
100,000 metric tons of .uranium (MTU), 
dropped to 72,000 MTU through the year 
2000. Projected requirements for · 
additional spent fuel storage capacity 
begin in 1986 (instead of1981) and 
increase to 9500 MTU per year by 1997. 
Earlier projections indicated a need for 
16,000 MTU per year for additional 
storage capacity in 1997. 9 DOE pointed · 
out that additional storage requirements 

1 DOE'1 planning-baae studies assume maximum 
basin re-racking at reectora and the maintenance or 
full-core reserve in reacior basinL 

could be ·satisfied in a number of ways, 
·including: (a) Use of private existing 

· ·. AFR storage facilities; (b) construction 
of new water basins at reactor facilities 
or away from reactor facilities by 
private industry or the utilities; (c) 
,transshipment of spent fuel between 

· reactors operated by different utilities: 
(d] disassembly of spent fuel and . . 
storage of spent fuel rods in canisters: 
and (e) dry storage at reactor sites. 

Subsequently, DOE published new. 
estimates for additional spent fuel · . 
storage capacity ("Spent Fuel Storage 
Requirements", DOE/RL-82-1, Juner· 
1982). These estimates show a maximum 
required away-from-reactor (AFR) · 
storage capacity: of 8610 metric tons .. 
uranium of spent fuel in the year 1997. · 
This is a decline.from D.OE's previously 
published planning-base case. The. 
information in Table 1 below is 
excerpted from DOE/RL-83-1 and· 
provides a range of projections of 
additional storage. capacity needs. The 
first column is a projection of storage . 
capacity·needed over and above the · 
currently existing arid planned storage 
·capacity. The second-column provides 
projected values of additional storage 
capatjty needed if maximum re-racking 
is conducted at existing or planned 
reactor basin storage pools. The storage 
capacity needs shown in the second 
column are somewhat smaller than in 
the first column. A further decrease in 
additional needed storage capacity is · 
shown in the third column, which takes 
intq_~(1l:~!J!l~ the possi!,ility of . -· · · 
transshipment of fuel from onereactor 
ba,sin to another basin owned by the 
same utility. The projected values of · 
needed storage capacity in the first and 
third columns provide a range of upper 
and lower bound values, respectively. · 
The most likely outcome expected by 
DOE corresponds· to the values. in the 
second column. This was formerly· 
known as the planning base case and is 
now termed the reference case. All 
projections shown in the table assume 
the maintenance of a full core reserve. 
The magnitude of need for additional . 
spent fuel storage capacity projected.by 
DOE has continued to decline, even 
though DOE has not assumed the use of 
newly developed technology, such as· 
fuel rod consolidation. 

The cumulative amount o( spent fuel 
to be disposed of in the year 2000 le 
expected to be 58,000 metric tons of 
uranium [Spent Fuel Storage . . : 
Requirements (Update of DOE/RL-82-1] 
DOE/RL-83-1, published January, 1983]. 
The additional required storage capacity 
of 13,000 metric tono of uranium 
projected in the second column for the 
year 2000 is less than 25% of the total 
quantity of spent fuel projected to be in 
storage, It is expected that additional 
storage will be provided at the reactor 
site, with some smaller portion to be 
moved offsite; · 
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TABLE 1.-ADDmONAL CuMULATIVE SPENT 

FUEL STORAGE REQUIREMENTS, OVER AND 

ABOVE CURRENT AND PLANNED STORAGE AT 
REACTOR STORAGE BASINS (METRIC TONS 
OF URANIUM) 1 

Year: 
1982·--·--·· 
1983·----····-·-
1984 ..••• --···--··-' 
1985·---·--·· 1988--·----·-··-1988----·-·-· . 
1990--·-··---
: .. · · -······:i 

No chango 
In a.mini or 

plannod = 
0. 
0 

13 
13 

110 
550 

1,500 
5,610 

14,780 

0 
·O 
,13 
13 

110 
490 

1,360 
5,080 

13,090 

0 
0 
0 
0 
3 

90 
310 

3,000 
10.370 

• Spen1 Fuel Storage Requimmenll (Update of DOE/RL-
82-1) DOEIRL-83-1, publiohGd JMuo,y, 1983. 

In response to the··Commission's 
Second Prehearing Memoranc;lum and 
Order (Nov. 8, 1981) the participants 
commented on the significance to the 
prQceeding of issues resulting from the 
DOE policy change on spent fuel 
storage. The utilities generally limited 
their written responses to a restatement 
of the safety of interim storage and an 
affirmation of the technical and 
practical feasibility of the. alternatives to 
;Federal AFR storage facilities. An 
implied commitment by industry to 
implement AFR storage if necessary 
using one of the several feasible spent 
fuel storage alternatives is evident from 
.the responses of the utilities, the nuclear 
industry, and associated groups (i.e., Tr. 
p.159) .. 

Based upon the foregoing, the 
Commission has, then, reasonable 
·assurance that safe independent onsite 
or offsite spent fuel storage will be 
available if needed. The technology is 
demonstrated and the licensing 
procedures in place. The Nuclear Waste 
Policy Act establishes a national policy 
on interim storage of spent fuel and 
provides for contingency Federal storage 
capacity to augment that provided by 
industry. Further, the amount of fuel 
which inay have to be stored in 
independent spent fuel storage facilities 
is less than was originally thought. 

Reference Notation 

The followfng abbreviations have 
been used for the reference citations in 
the Appendix: 
PS · Position Statement 
CS Cross-Statement 
PHS Pre-Hearing Statement 
Tr. Transaction* of January 11, 1982 

·public meeting with the 
Commissioners 
Participants have been identified by 

•the Commieeion 90neiders thin trsnscrlpfto be 
part or the administrative record in thi1 rulemaking. 
However, Iha transcript hBI not been reviewed for 
accuracy by the Commission on the participants, 
and therefore is only en informal record or the 
mattern dl1CU8aed. 

the following citations: 

Citation and Participant 
AIChE-American Institute of Chemical 

Engineers 
ANS-American Nuclear Society 
AEG-Association of Engineering Geologists 
AIF-Atomic Industrial Forum, Inc. 
-Bech-Bechtel National, Inc. 
CDC-California Department of 

Conservation 
CEC-Califomia Energy Commission 
CFC-Consumers Power Company 
Del-State of Delaware 
DO~U.S. Department ofEnergy 
ECNP-Environmental Coalition on Nuclear 

Power 
GE-General Electric Company 
Ill-Stale of Illinois (PS includes Roy 

affidavit) · 
Lewis-Mervin I. Lewis 
Lochstet-Dr. William A. Lochstet 
Minn-State of Minnesota · 
MAD-Mississippians Agai.nst Disposal 
NECNP-New England Coalition on Nuclear 
· Pollution 
NfE-Neighbors for the Environment (PS 

includes papers by Domsife, Rae, and 
Strahl) . 

NRDC-Na!ural Resources Defense Council, 
. Inc. 
NY-State of New York 
OCTLA-Oceen County end Township of 

Lower Alloway Creek 
Ohio-Siate of Ohio 
SC-State of South Carolina 
SE2-Scientists and Engineers for Secure 

Energy, Connecticut Chapter 
SHL-Safe Haven, Ltd. 
SMP-Sensible Main Power, Inc. 
TVA-Tennessee Valley Authority 
UNWMG-EEI-Utility Nuclear Waste 

Managment Group-Edison Electric 
Institute 

USGS-United States Geological Survey 
Vt-State of Vermont 
Wis-Sta le of Wisconsin (PS includes 

comments by Deese, Mudrey, Kelly, end 
Leverance) 

UG-The Utilities Group (Niagara Mohawk 
Power Corp., Omahe Public Power District, 
Power Authority of the State of New York, 
and Public Servi,2e Company of Indiana, · 
Inc.). · 

·"-, ./. 
)> 49 FR 34688' 

Published 8/31/84 
Effective 11 /29/84 

10 CFR Parts 50 and 51 

Requirements for Ucensee Actions 
Regarding the Disposition of Spent 
Fuel Upon Expiration of Reactor 
Operating Ucenses · 

AGENCY: N.uclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to incorporate the following provisions: 
(1) The Commission has reasonable 
assurance that nO'significant 
environmental impacts will result froin 
the storage of spent fuel for at least 30 

years beyond the expiration of nuclear 
reactor operanng licenses. Accordingly, 
no discussion of any environmental 
impact of spent fuel storage for the 
period following expiration of the 
license or amendment applied for, is 
required in connection with the issuance 
or amendment of an operating license 
for a nuclear reactor·or in connection 
with the i.srmance of an initial lic,mse or 
an amendment to an initial license for 
an independent spent fuel storage 

.. installation. (2) Operating nuclear power 
reactor licensees are required no later· 
than 5 years before expiration of the 
reactor operating license, to submit for 
NRC review and approval, their plans 
for managing spent fuel at their site until 
the spent fuel iB transferred to the 
Department of Energy for disposal. 
EFFECTIV[! DATE: November 29, 1984. 
FOl'l FURTHER INFORllll&ITION CONTACT: 
Dennis Rathbun or Clyde Jupiter, Office 
of Policy Evaluation. U.S; Nuclear 
Regulatory Commission. Washington, 
D.C. 205li5, telephone (202) 634--3295, or 
Sheldon Trubatch, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission;Washington, D.C. 20555. 
telephone (202) 634--3224. · 
SUPPLEMENTARY INFORMATION: 

Background 

,By a Notice of Proposed Rulemaking 
dated October 25, 1979 (44 FR 61372), the 
Nuclear Regulatory Commission 
C'Commission" or "NRC") began a ' 
generic rulemaking proceeding "to 
reassess its degree of confidence that 
radioactive wastes produced by nuclear 
facilities will be safely disposed of, to 
determine when any such disposal will 
be available, and whether such wastes 
can be safely stored until they are safely 
disposed of." This proceeding became 
known as the "Waste Confidence" 
rulemaking proceeding, and was 
conducted partially in response to a 
remand by the United States Court of 
Appeals for the D.C. Circuit. State of 
Minnesota v. NRC; 602 F.2d 412 (1979). 
State of Minnesqta involved a challenge 
·to license amendments to permit the 
expansion of spent fuel pool storage 
capacities at two nuclear power plants. 
It was contended that uncertainty 
regarding ultimate disposal of 
commercial nuclear wastes required the 
Commission to consider the safety and 
environmental implications of storing 
spent fuel in the pools for an indefinite 
period following expiration of the 
plants' operating licenses. The 
Commission .had excluded consideration 
of such long-term onsite storage from 
the license amendment proceedings. 
relying on its earlier finding (42 FR 
34391, July 5, 1977) that eafe permanent 
disposal of reactor wastee would be 
available when needed. 

The Court of Appeals agreed with the 
Commission that, iri accordance with 
the "rule of reason" implicit in the 
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National Environmental Policy Act 
(NEPA), impacts of extended on-site 
storage of spent fuel need not be 
considered in licensing proceedings 
unless such storage was reasonably 
foreseeable and not merely a theoretical 
possibility. The Court held, however, 
that the· Commission's statement of 
reasonable confidence in the timely ·. 
availability of waste disposal solutions 
was "not the product of a rulemaking 
.record devoted expressly to considering 
·the' question" and furthermore did not 
address the particular problem whether 
disposal solutions would be available 
before the expiration of plant operating 
licenses. Id. at 417. Accordingly, the D.C. 
Circuit remanded· to the-Commission for 
determination ''whether there is 
reasonable assurance that an off-site 
storage solution will be .. available by the 
years 2007-2009, the expiration of the· 
plants' operating licenses, and if not, 
whether there ls reasonable assurance 
that the fuel'can be stored safely at the 
site·beyond those dates." Id. at 418. The 
Court noted that "the breadth of the 
questions involved and the fact that the 
ultimate determination can never rise . 
above a prediction suggest that the 
determination may be a kind of · 
legislative judgment for which 
rulemaking would suffice." Id. at 417. 
The Court agreed that the Commission 
"may proceed in these matters by. 
generic determinations." Id. at 419. 
Accord. Potomac Alliance v. NRG. 682 
F.2d 1030 (D.C. Cir. 1982). 

Amendment to Part 51 

Elsewhere in this issue, the 
Commission announced the coaclusions 
it reached in the Waste Confidence 
rulemaking proceeding. The Commission 
found that there is reasonable assurance 
that one or more mined geologic 
repositories for commercial high-level 
radioactive waste and spent fuel will be 
available by 2007-2009. However, some 
reactor operating licenses may expire 
without being renewed or some reactors 
may be permanently shut down prior to 
this period. Since independent spent fuel 
storage installations have not yet been > extensively by developed, there is then a 
probability that some onsite spent fuel 
storage after license expiration may be 
necessary or appropriate. In addition, 
the Commi~sion also realizes that some 
spent fuel may be stored in existing or 
new storage installations for some 
period beyond 2007-2009. 

The Commission hereby adopts a rule 
providing that the environmental 
impacts of at-reactor storage after the 
termination of reactor operating licenses 
need not be considered in Commission 
proceedings related lo issuance or 
amendment of a reactor operating 
license. This rule has the effect of 
continuing the Commis&ion's practice, 
employed in the proceedings reviewed 
in State of Minnesota, of limiting 

considerations of environmental impacts 
of spent fuel storage in licensing 
proceedings to the period-of the license 
in question and not requiring the NRC 
staff or the applicant to address the 
impacts of extended storage past 
expiration of the license applied for. The 
rule relies on the-Commission's generic 
determination in the Waste Confidence 
proceeding that the licensed storage of 
spent fuel for 30 years beyond th·e
reactor operating license expiration 
either at or away from the reactor site is 
feasible, safe, and would not result iil a 
significant impact on the environment. 
For the reasons discussed in the Waste 
Confidence decision, the Commission 
believes there is reasonable assurance. 
that adequate disposal facilities will 
become available.during this 3_0-year 
period. Thus, there is no reasonable 
probability that storage will be 
unavoidable past the 30-year period in 
which the Commission has determined 

. 'that storage impacts will be. 
insignificant. . ' 

.The. same safety and environmental 
considerations apply to fuel storage 
installations licensed under Part 72 as 
for storage in reactor basins. 
Accordingly, in licensing actions 
involving (a) ihe storage of spent fuel in 
new or existing facilities, or (b) the 
expansion of storage capacity at . 
existing facilities, the_NRC will continue 
to require consideration of reasonably 
foreseeable safety and environm·ental 
impacts of spent fuel storage only for the 
period of the license applied for .. The 
amendment to 10 CFR Part 51 confirms 
that the environmental impacts of spent 
fuel storage in reactor facility 'storage 
pools or independent spent fuel storage 
installations for the period following 
expiration of the reactor or installation 
storage license or amendment applied 
for need not be addressed in any 
environmental report, impact statement, 
impact assessment; or other analysis 
prepared in connection with the reactor 
operating license or amendinent to the 
operating license, or initial license for an 
independent spent fuel storage 
installation, or amendment thereto. 

The Commission's co·nclusions with 
respect to safety and environinental 
impacts of extended storage beyond 
expiration of current operating licenses 
are supported by the record in NRC's 
Waste Confidence proceeding end by 
NRC's experience in more \han 80 
individual safety and environmental 
evaluations conducted in storage 
licensing proceedings. ·The record of the 
Waste Confidence proceeding indicates 
that significant release of radioactivity 
from spent fuel under licensed storage 
conditions is highly unlikely because of 
the rasistance of the spent fuel cladding 
to corrosive mechanisms and the 
absence of any conditions that would 
provide a driving force for dispersal of 
radioactive material. The non-

radiological environmental impacts 
associated with site preparation and' . 
construction of storage facilities are and 
will continue to be considered by the 
NRC at the time applications are · 
received to construct these facilities, 
which are licensed under NRC'11 
regulations in either 10 CFR Part 50 for 
reactors or 10 Part 72for independent· 
spent fuel storage installations. There > are no significant additional non- · 
radiological impacts which could · · 
adversely ·affect the environment for · · 
storage past the expiration of operating 

. licenses at reactors and independen't'·· 
spent fuel storage installations. 

.The amentlments to Part 51 published 
here include § 51.23 (a), (b) and (c) as. 
well as conforming amendments in 
§§ 51.30(b), 51.53 (a) and (b), 51.61,51.80, 
51.95 and 51.97. Paragraph 51.23(a) is a 
restatement of a final generic 
Commission determination (elsewh.ere 
in this issue) based on the Waste .. 
Confidence rulemaking proceeding, . 
while§ 51.23 (b),and (c) establi!!_h the 
procedures for implementing that . 
generic determination in individual 
licensing cases. 

Amendment to Part 50 

The Commission is also adopting an 
amendment to 10 CFR Part 50 as set 
forth here, concerning the manageme'nt 
of spent fuel from nuclear power . · 
reactors whose operating licenses may· 
expire prior to the availability of a · 
repository. The procedures established 
by this amendment are intended to ' 
confirm that there will be adequate lead 
time for whatever actions may be · · 
needed at individual' reactor sites to. 
assure that the management of spent· 
fuel following the expiration· of the 
reactor operatingHcense will be 
accomplished in a safe and 
environmentally acceptable manner •. 

The Commission amends § 50.54 to · 
establish requirements that the licensee 
for an operating nuclear power plant, 
reactor shall no later than 5 years prior 
to expiration of the reactor operating . 
license submit plans for NRC review. 
and approval of the actions which_ tlJI'! . 
licensee proposes for management of all 
irradiated fuel at the reactor upon 
expiration of its operating license. No 
specific course of action is required of 
the licensee by the NRC. Licensee 
actions could include, but are not 
necessarily li~ited to, continued sto~age 
of spent fuel in the reactor spent fuel . 
storage basin, storage in an independent 
s·pent fuel storage installation (refer to 
10 CFR 72.3(m)) located at the reactor 
site or atanother site; transshipment to· 
and storage of the fuel at another 
operating reactor site in that reactor's 
basin; reprocessing of the fuel if it · 
appears that licensed reprocessing' 
facilitjes will be available; or disposal of 
the fuel in a repository. The proposed. 
licensee actions must be consistent with 
NRC·requirements for licensed 
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possession of irradiated or spent fuel (as 
defined in § 72;3(v)) and must be 
capable of being authorized by the NRC 
and implemented by the licensee on a 
timely _basis°. The licensee's plans must 
specify how the financial costs of 
extended storage or other disposition of 
spent fuel will.be. funded. Further, the 
licensee's plans must describe the 
proposed· disposition of all irradiated 
fuel from the reactor. The licensee shall 
notify the NRC of any significant 
changes .to tllese plans: changes are not 
precluded provided that the licensee 
maintains the capability to manage the 
spent fuel safely. 

The Commission notes that extended 
storage of spent fuel at a reactor beyond 
the expiration date of the operating 
license will ·require an amendment to the 
Part 50 license to cover possession only 
of th!! reactor and spent fuel under the 
requisite· provisions of Parts 30, 50 and 
70, or an authorization pursuant to Part 
72, "Licensing Requirements for the 
Storage of Spent Fuel iii an Independent 
Spent Fuel Storage Installation" (ISFSI). 
This rulemaking does not alter the 
requirements and provisions of Parts 51 
and 72 with respect to the performance 
of environmental reviews of the impacts 
of spent fuel storage in an independent 
spent fuel storage installation or . 
extended storage in a reactor spent fuel 
pool. This means that the NRC staff will 
continue to perform environmental 
reviews before issuing a license.under 
10 CFR Part 72 or an amendment for 
extended storage under 10 CFR Part 50. 
Notice of the receipt of a license 
application for storage of:spent fuel 
pursuant to Part 72 will be published in 
the Federal Register. 

Related Co1t1mission Actions 

On March 13, 1978, the NRC published 
an Advance Notice of Proposed 
Rulemaking indicating that.the NRC was 
reevaluating its decommissioning policy 
and considering amending its 
regualtions to provide more specific 
guidance on aecommissioning of nuclear 
facilities (43 FR 10370). In January 1981, 
NRC published a "Draft Generic 
Environmental Impact Statement on 
Decommissioning Nuclear Facilities" 
(NUREG--0586). Proposed amendments 
to 10 CFR Parts 30, 40, 50, 51, 70, and 72 
are being prepared by the· NRC staff for 
Commission consideration. The 
proposed amendments for 
decommissioning would allow 
unrestricted use of a reactor or 
independent spent fuel storage 
installation site and would permit 
termination of the license. However, the 
storage of irradiated fuel either iri a 
reactor basin or in an independent spent 
fuel storage installation would require 
restricted access and management of the 
storage facility to protect public health 
and safety. Thus, any continued storage 

of spent fuel beyond expiration of an 
operating license would be licensed 
under either Parts 50 or 72 and could 
preclude final decommissioning of the 
site. 

Analysis of Public Comment 

I. Introduction 

Proposed amendments to 10 CFR Parts 
50 and 51, related to the Commission's 
Waste Confidence decision. were 
published in the Federal Register (48 FR 
22730) for public comment on May 20, 
1983. Section 50.54{aa) (formerly 
identified as § 50.54{x)) proposed to 
require licensees to submit no later than 
5 years before expiration of reactor 
operating licenses a plan for post
operation management of speµt fuel 
which is onsite at the time.of license 
~xpiration. Section 51.23(a) {formerly 
identified as § 51.5(e)(1]) proposed.a 
restatement of the Commission's generic 
determination in the Waste Confidence 
decision that no significant 
environmental impacts will result from 
onsite or offsite storage of spent fuel up 
to 30 years after reactor operating 
license expiration, that there is 
reasonable ·assurance that a repository 
will be available by 2007-2009, and that 
sufficient repository capacity will be 
available within 30 years beyond license 
expiration to dispose of reactor waste 
and spent fuel. Section 51.23(b) 
(formerly identified as § 51.5( e )(2)) 
proposed that the environmental 
impacts of potential extended spent fuel 
storage (i.e., storage beyond the period 
of an existing or initial license) need not 
be addressed in connection with a 
reactor operating license or the license 
for an independent spent fuel storage 
installation. 

Comments were received from 21 
respondents to the May 20, 1983 request. 
In addition to substantive comments 
discussed below, some commenters 
questioned: (1) The adequacy of the 
opportunity to comment on the 
Commission's fourth finding and 
supporting documentation; (2) the 
Commission's compliance with NEPA. In 
response, the Commission reopened the 
comment period (48 FR 50748, November 
3, 1983). These later comments represent 
expanded discussions of procedural and 
environmental issues raised in the May 
20, 1983 comment period and the 
Commission's responses to them are set 
out in the companion Waste Confidence 
decision published concurrently with 
this document. For the reasons 
discussed there, the Commission found 
no basis to modify its fourth finding or 
the related supporting documentation. 
The participants are identified by the 
abbreviated citations defined in Section 
5 below. 

2. Proposed Provisions of IO CFR · 
50.54{bb) 

a. Timely Submission of Spent Fuel 
Management Plans • 

(1) Summary of Comments. The 
propos,ed rule would require each 
reactor licensee to submit, no later than 
5 years before expiration of the 
operating license, written notification to 
the Commission describing the 
licensee's program for post-operaUonal 
management of all irradiated fuel which 

. is at the reactor at the time of > expiration of the operating license, 
pending ultimate disposal of the 
irradiated fuel in a repository. 

Some respondents agreed with the 
proposed notification date (Toi. Ed., 
UNWMG-EEI p. 3; MP&L). Others 
believed that the submittal of 
notification only 5 years before 
expiration of the reactor operating 
license was too late: rather, they would 
require utilities with operating reactors 
to submit spent fuel management plans 
within six months of issuance of this 
rule. For new reactors, these latter 
respondents advocated submission of 
plans prior to issuance of an operating 
license (UCS p. 2: NECNP p. 1: Hiatt) or 
even sooner (CNPP p. 1). Still others 
agreed that early planning was essential 
but did not recommend specific timing 
for submittal of plans (Wis. p. 2; ISAS p. 
1: WED, EPI pp. l, 2). 

Among the reasons advanced for 
recommending an earlier planning 
requirement were the following: 
Industry's alleged record of reluctance 
to accept its r~sponsibilities for spent 
fuel storage (Hiatt; ISAS p. 1: EPI p. 1); 
five years before license expiration the 
utility's primary concerns would be the 
massive inventory of spent fuel on hand, 
possible financial constraints as a result 
of reduction in the rate base, and the 
need to concentrate on newer and more 
long-term generating facilities (UCS, p. 
2). UCS remarked that the requirement 
to submit a management plan near the 
end of the license term implied NRC 
might be willing to permit development 
of onsite semi-permanent storage 
facilities (UCS p. 2). Other respondents 
pointed out that earlier planning for 
spent fuel management is needed 
because the reactor may be shut down 
prior to the license expiration date; 
some plants may be shut down 
prematurely as a result of accidents or 
inability to meet newer regulatory 
requirements, and others may be shut 
down because of premature aging, steam 
generator or primary system 
degradation, or unacceptable severe 
accident risks (!SAS p. 1: EPI pp. 1, 2). 
One respondent recommended that the 
NRC require utilities to prepare spent 
fuel management plans every 5 years 
(EPI p. 3). 

The Utility Decommissiur.ing Group 
stated that consideration of premature 
shutdown due to accidents or other 
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conditions was speculative and 
irrelevant to the Commission's proposed 
rule (UDG p. 7). An industry j 
representative commented that the 
requirement to verify submittals fo 
NRC authorizations was inappropriate 
since some authorizations would not be 
needed as early as five years before 
operating license expiration; an 
alternative schedule for seeking such 
authorizations was suggested (AIF, p. 7). 
Finally, one respondent stated that 
licensee,plans should only address 
spent fuel management up to the time 
when the material and title are 
delivered to DOE for disposal (SE2 p. 4). 
. (2) NRC Response. The Commission 

believes that the choice of five years 
prior to operating license expiration· 
represents a reasonable timeframe for 
licensees to submit their spent fuel 
management plans. 

Delaying a request for such plans until 
the license expiration is imminent would 
not permit the timely implementation of 
.alternative actions in the event 
deficiencies· in the plans are identified 
by the Commission. Time is needed to 
ensure that the proposed plans are 
consistent with the licensee's long range 
plans, such as decommissioning, and 
that the plans meet whatever 
requirements are involved in the 
transfer·of title to spent fuel to the 
Secretary of Energy for disposal in a 
repository; 

On the ·other hand, the Commission 
believes that a requirement for a 
licensee to develop spent fuel . 
management plans-a. decade or two 
before license expiration would be 
unnecessarily restrictive and could even 
be counterproductive. Such premature 
plans would be li~ely to undergo several 
revisions to accommodate to changing 
circumstances and their usefulness 
would be questionable. 

Premature shutdown or termination of 
a reactor's license which results in an 
UJ1anticipated need for interim storage 
or disposal arrangements is not 
expected to be a generic problem. The 
Commission will consider the 
consequences of premature termination 
of oper11tion. should such an event 
occur, on.a case-by-case basis. Even if a 
reactor shuts down prematurely, it will 
still be required to comply with license 
requirements. 

Premature shutdown of a reactor 
could not pose a problem for storage of 
spent fuel, because intermediate or long~ 
term demands on the spent fuel storage 
facilities at a shutdown reactor (whether 
shut down prematurely or because of 
operating license expiration) will be 
limited by termination of spent fuel 
production. Any short-term need for 
storage would.be related to the · 
desirability of maintaining a full core , 
reserve, which is not a safety issue. 

AIF's concern that it may be 
inappropriate for a licensee to apply for 

all necessary NRC authorizations five 
years before license expiration has been 
taken into account by changing the third 
sentence of the proposed§ 50.54(bb) to 
read "Where implementation of such 
actions require NRC authorizations, the 
licensee shall verify in the notifi'cation 
that submittals for such actions have 
been or will be made to NRC-and shall 
identify them." (Emphasis added.) · 

Under the 'terms of the Nuclear Waste 
Policy Act of.1982, ·the Secretary of 

. Energy·will take title to spent ftiel at a 
licensee's facility and transport the 
spent fuel to a repository for ultimate · 
disposal. Beeause-of this, ea·ch licensee's 
spent fuel' management plans need only 
consider actions to be taken until the • 
time of spent fuel transfer to the · 
Secretary of Energy, ~athet_than until· 
the time of ultimate disposat The final· 
words of the fll'St sentence ·of. the · · · 
proposed § 50.54(bb} have been revised_ 
to read ". . • until title to the irradiated 
fuel and possession of the fuel is · 
transferred to the Secretary·of Energy 
for its ultimate dispo·sa1 in a repository." 
(Emphasis added.) ·. 

b. Plana for Funding Spent Fuel 
Management · · · 

(1) Summary of Comments. The 
proposed rule would require a licensee's 
notification to include plane for 
financing the management of all 
irradiated fuel upon expiration of the 
reactor operating license until the 
ultimate qisposal of.the fuel in a 
repository. 

Some respondents believed that the 
'funding for spent fuel management 
should be considered. together with 
funding for decommissioning (e.g., UDG 
pp. 5-:-7; UNWMG-EEI, P• 5; Tol Ed; AIF 
p. 6). They contended that, if funding for 
spent fuel management were to be 
addres11ed separately from 
decommissioning, the Commission 
should recognize ·that utilities generally 
would be permitted by the rate-making 
authoriti'es to recover costs associated 
with extended fuel storage (UDG Jf. 6: 
AIF pp. 7, 6}1 Moreover, since each 
utility will have to. demonstrate to NRC 
its ability to finance cJ.ecommission~ 
which will involve far greater cpsts than 
the maintenance and monitoring of 
spent fuel storag~the funding required 
for post-operating license spent fuel 
management will be assured (UDG pp. 
5-7: AIF pp. 7, 8}. Others .believe that the 
funding required .for post-OL 
management of spent fuei would be 
assured because the utilities are 
financially responsible (UDG pp. 5-7: 
AIF pp. 7,' 8); still others contended that 
if a utility operates a reactor, it should 
be required to have adequate funding 
set aside now to manage the sperit fuel 
(UCS p. 3). On the other hand; some 
respondents expressed the view that, 
when the notification of plans is due, a 
utility might not wish to spend or even 
retain the funds required for spent fuel 

management (CNPP p. 1}, e.g., Turkey 
Point, (FUSE p. 2}. 

. (2) NRC Response. Following 
termination of reactor operation, actions 
to manage .irradiated fuel stored on the 
plant site or to provide for its removal · 
would include activities taken prior to 
and· subsequent to decommissioning. In 
all cases· after operating license 
termination, continued spent fuel 
storage at- the nuclear power plant site 
would be subject to-licensing under 10 
CFR Part 50 or 72. 
; : The-suggestion that funding for .... 
decommissioning and spent fuel 
man!lgement be considered together 
would appear to offer no significant , 
advantage. The ~pets of each are-readily 
separable. Moreover, it is possible that 
rate-making authorities will treat cost 
recovery for decomniis~ioning . . · .. 
differently froi:n costs of extend!!d spent 
fuel storage, in which case.s~paration,of 
costs would be necessary.· In addition, 
the scheduling ofspent fuel storage, and 
disposal is likely to depend primarily on 
factors not directly rel~ted to .. , . · 
decommissioning such as irradiated fuel 
age, status of.disposal facilities and· · 
availability of spent fuel transport . 
casks. The Commission also notes that' 
all reactor licensees have contracted'. 
with DOE for disposal 9f their sperit . 
fuel: further, any new reactor operating 
license will require that thelicensee'. . 
have a contract in place with DOE for. 
disposal of all spent fuel generated .. · 

c. Meaning of "Approval" of Plans for 
Sp·ent Fuel Management 

(1) Summary of Comments. The 
proposed 10CFR 50.54(bb) provides for· 
Commission "review end approval" of 
the licensee'11 spent fuel manageineri.( · 
plans. One respondent noted that there 
is no indication whether the 'NRC. 
"approval" would take the form·of an · 
order or a iicense amendment and · 
recommended that the concept of · · 
"appr9val" be eliminated from 'the rule 
(AIF pp. 6, 7J. Others characterized · 
formal approval ·aa unnecessary (UDG p. 
7) and burdensome (UNWMG-EEI, pp. 
3-5: Toi: Ed.), or as tl'!!ating "a new · '· 
layer of approvals" (SE2 p.·3). It was· · ·· 
suggested that the NRC staff review th'e 
plans, alert licensees to any· · · 
deficiencies. and undertake formal · · 
approval only when.actipn i.s taken to 
implement the plan through license:·,,:·. 
amendments or other regulatory actions 
(AIF pp. 6,7: UNWMG-EEI p. 4), 
. (2) NRC Response. The Commission's 

review of each licensee's plans for . 
management and ultimate disposal of all 
irradiated fuel at the reactor follo...,,ing. 
operating license expiration is intended 
to assure that.each licensee h89' made 
adequate advance preparations, · . 
including allowance for contingencies. 
for. managing spent fuel in a manner. 
which provides adequate protection of 
the public health and safety and the. 
anvironment until it is transferred to the . ' 
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Secretary of Energy for disposal. 
Because the plans would be developed 
at least five years prior to opera ting 
license expiration, they would be based 
on the utility's forecast of its future 
situation. Some utilities may have 
sufficient uncertainty in their forecasts· 
to preclude an early firm commitment to 
details of a program for management of 
spent fuel after operating license 
expiration. Accordingly, the Commission 
will consider the notification to be 
submitted under I 50.54(bb) as a formal 
expression of intent. The notification is 
part of an informatio:n gathering process 
which is more specific, but similar in 
nature to the provisions of § 50.54(0, 
which states: ' 

The licensee will at any time before 
expiration of the license, upon request of the 
Commission·submit written statements, 
signed under oath or affirmation, to enable 
the Commission to determine whether or not 
the license should be modified, suspended or 
revoked. 

The provisions of§ 50.54(bb) may be 
used by the Commission in determining 
if it needs to take any further action. 
The Commission's review will focus on 
the identific~tlon of discrepancies or 
omissions .and Its "approval" will signify 
that, based on the information available 
at the time of filing the notification, the 
licensee's plans are sound and will 
provide adequate protection of the . 
public health and safety and the 
environment. Between the time the 
Commission indicates its preliminary 
approval of the plans and the date of 
expiration of the operating license, the 
licensee may propose for Commission 
consideration modifications or 
supplementation of its plans. In this 
way, prior to license expiration, the 
licensee will have developed a course of 
action which the Commission has 
approved as satisfying the regulatory 
requirements for safety and 
environmental protection. The plan 

. would then, at license expiration and 
termination of reactor operation, 
become part of the conditions of an 
amended Part 50 license for a shut down 
reactor facility, or a Part 72 license for 
storage of spent nuclear Tuel following 
termination of reactor operation. 

In order to clarify the Commission's 
intent that the Commission's approval of 
the.licensee's plans for spent fuel . 
management is not a final approval, the 
word "preliminary" has bee.n inserted 
~efore "approval" in the first sentence 
of the proposed I 50.54(bb) and the 
following sentence is inserted after the 
first sentence: "Final Commission 
review will be undertaken as part of the 
proceeding for continued licensing under 
Part 50 or Part 72." · 

d. Relationship of Extended Spent F.uel 
Storage to o.,.:-~:- -.t;cisioning 

(1) Summary ol Comments. In view of 
the potential juxtaposition of actions to · 

implement spent fuel management plans 
addressed in§ 50.54(bb) and 
decommissioning plans, some 
respondents i.µ-ged that promulgation of 
the former be considered in the 
decommissioning rulemaking (UDG pp. 
~) or coordinated with the 
decommissioning requirements (UDG 
pp. 5-7; UNWMG-EEI p. 5; EPI p. 2: AIF 
pp. 5, 6; Pilalis p. 2; MSS p. 2). The 
concerns were that the two rules 
(§ 50.54(bb) and decommissioning) might 
be conflicting or duplicative with 
respect to site access, preferred 
decommissioning mode, and financing 
(Pilalis p.1; AIF pp. 5, 6). The record of 
the decommissioning rulemaking was 
cited as providing support for the 
Commission's determination that the 
environmental and safety implications 
of extended storage of spent fuel need 
not be considered in licensing 
proceedings (AIF pp. 3, 4; UDG p. 5). 

(2) NRC Response. Here again, the 
Commission considers the 
decommissioning process as a set of 
actions ·separate from those discussed in 
I 50.54(bb). To delay issuance of a rule 
for extended spent fuel storage in order 
to combine it with the decommissioning 
rule which is being developed would 
serve no useful purpose. The safety and 
environmental implications of the two 
processes differ significantly. 
Specifically, decommissioning involves 
many more complex consideration& than 
post-OL spent fuel management plans. 
Although the two activities may overlap 
in time, they are. so different that 
combining the associated regulatory 
requirements into a single rulemaking 
would have no apparent advantage. 

Although there is a potential for 
overlap between the plans submitted in 
the§ 50.54(bb) notification and the 
decommissioning plans, the overlap is 
most likely to be limited to scheduling 
aspects, e.g., situations where the 
presence of spent fuel .in the- reactor 
storage pool must b.e taken into account 
when considering decommissioning . 
options. The Commission ·does not 
consider the potential for conflict from 
such overlapping activities to be 
sufficient to delay the present 
rulemaking until decommissioning 
regulations are in place. Clearly the 
utility must decide which 
decommissioning option it wishes to 
choose before operating license 
expiration. The utility's spent fuel 
managemen~ plaps submitted in 
response to I 50.54(bb) and its choice of 
decommissioning options, should be 
consistent. Such consistency may be 
achieved by modifyins either the 
decommissioning plan, the spent fuel 
management plan, or both. · 

'3, Miscellaneous Comments 

a. Recognition of Yakima Indian Rights 
· (1) Summary of Comments. The 

Yakimas stated that their sovereign 

rights cannot be properly protected by 
generalized rulemaking and that Federal 
rules niust be based upon recogniti"on of 
their treaty rights (YIN p. 2). They also 
contended that environmental impact 
analyses for siting nuclear waste storage 
and disposal facilities are based on 
value systems not related to those of 
affected Indian tribes (YIN, Enclosure 2); 
The Yakimas believe that environmental 
impact studies have consistently failed 
to look beyond the Judaeo-Christian 
soci~economic heritage and as a result 
there have been repeated nuisance 
violations of the sovereign rights 
guaranteed to the Yakimas by the 
Treaty of 1855 (YIN p. 2 of Attachment 
2). 

(2) NRC Response. This final rule does 
not concern repository siting, or the -
extended storage ·or spent fuel a~ any 
rea.ctor located within the tribal lands. 
Siting 'will be cqnsidered under 
procedures laid out by the Nuclear 
Wastl! Policy Act (NWPA}, DOE siting 
guidelines,.and NRC regulations for 
high-level waste disposal (10 CFR Part 
60). All of these recognize Indian rights 
in the siting of waste repositories and 
provide for participation by affected 
Indian tribes. 

b. Extended Length of '.flme for Storage 
· (1) Summary of Comments. The · 

Environmental Policy Institute states 
that the Commission may iiot assume 
that plants will be able to.dispose of fuel 
in a repository on a schedule reflecting . 
OL termination because the NWPA 
carries a presumption that signincanf 
repository capacity will be taken up by 
defense waste; moreover, section 135{e) 
of the NWPA requires that spent fuel in 
interim Federal storage must be moved 
within thre~ years of the availability of 
permanent disposal of storage facilities. 
Furthermore, EPI notes that DOE 
proposes in its contracts to give priority 
to the oldest fuel (EPI pp. 2, 3). Pilalis 
adds that the contracts give priority to 
fuel from permanently shutdown 
reactors. 

(2) NRC Response. The Commission 
notes that the various categories (e.g .. 
wastes from commercial or defense 
acti~ties) of high-level waste and spent 
fuel ate addressed in the NWPA in a 
manner which assures that they will be 
dealt with or managed and disposed of 
with appropriate priorities. The NWPA 
mandates a Mission Plan from the 
Se.cretary of DOE (section 301(a}), which 
includes: 

, . . an estimate of (A) the total repository 
capacity required to eafely accommodate the 
disposal of all high-level radioactive waste 
and spent nuclear fuel expected to be 
generated through December 31, 2020, In the 
event that no commercial reproce111lng of 
spent nuclear fuel occura, 81 well H the 
repository capacity that will be required if 
1uch reprocessing doee occur, (B) the number 
and type of repo11ltorlee required to be 
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constructed to provide such disposal 
capacity; (C) a schedule for the construction 
of such repositories; and (DJ an estimate of 
the period during which each repository 
listed in such schedule will be accepting high
level radioactive waste or spent nuclear fuel 
for disposal; (section 301(a)(9)). 

Thus the intention of the NWPA is to 
provide adequate repository capacity on 
a timely basis for all high-level 
radioactive waste and spent fuel and to 
take into account the various priorities 
fc;,r disposal established by the Act 
itself. The Commission notes in its 
Waste Confidence decision (elsewhere 
in this issue) that: 
... sufficient repository capacity will be 

available within 30 years beyond expiration 
of any l'lfactor operating license to dispose of 
commercial high-level radioactive waste and 
spent fuel generated up to that time. The 
Nuclear Waste Policy Act of1982 establishes 
Federal responsibility end e clearly defined 
Federal policy for the disposal of such waste 
end spent fuel end creates e Nuclear Waste 
Fund to implement Federal policy. The Act 
establishes es a matter of national policy that 
this responsibility is e continuing one, end 
provides means for the Secretary·ofEnergy to 
examine periodically the adequacy of 
resources to accomplish this end (Appendix· 
to the Commission's decision [section 2.2134)1. 

.. · In any event, the Commission do~s 
not assume, as EPI contends, that planta 
will be able to dispose of spent fuel in a 
repository on a schedule corresponding 
to OL termination. The Commission's 
second finding states (in part) that 
sufficient repository capacity will be 
available within 30 years beyond OL 
termination. The priority that DOE 
proposes to follow in its contracts for 
acceptance of the oldest spent fuel does 
not affect this· situation. 

4. Non-Substantive Revisions in the 
Amendment to 10 CFR}'art 51. 

Non-substantive revisions were made 
in the amendment to Part 51 for 
clarification and to conform to the 
recently published (49 FR 9352, March 
12, 1984, effective June 7, 1984, 49 FR 
24512, June 14, 1984} general revision of 
10 CFR Part 51 and related conforming 
amendments implementing CEQ NEPA 
regulations. 
5. Listing of Participants 
Respondents lo the May 20, 1983 
Invitation for Public Comment (48 FR 
22730) on the Proposed Amendments to 
10 CFR Parts 50 and 51, "Requirements 
for Licensee Actions Regarding the 
Disposition of Spent Fuel Upon 
Expiration of the Reactor's Operating 
License . 

1. New York Attorney General (NY 
Atty. Gen.) 

2. Floridians United for Safe Energy 
(FUSE) . 

3. Toledo Edison Company (Toi. Ed.) 
4. Environmental Policy ktstitute (EPIJ 
5. Utility Decommissioning Group 

(UDGJ 
6. Atomic Industrial Forum, Inc. (AIF) 
7. Utilit)'. Nuclear Waste Management 

Group and the Edison Electric 
Institute (UNWM~EEI) 

8. Wisconsin (Wis.) 
9 . .Middle South Services, Inc. (MSS) 
10. Coalition for Nuclear Power 

Postponement (CNPP) 
11. Union of Concerned Scientists 

(UCSJ . ' 
12. Indiana Sassafras Audubon 

Society_ (ISAS) 
13. Yakima Indian Nation (YIN) 
14. Wisconsin Environmental Decade 

(WED) 
15. Labros E .. Pilalis (Pilalis) 
16. New England Coalition on Nuclear 

Pollution, Inc. (NECNP} · 
17. Scientists and Engineers for Secure 

Energy, Inc. (SE2) 
18. Susan L. Hiatt (Hiatt) 

·19, Mississippi Power.and Light Co. 
. (MP&LJ 

20. Department of Energy (DOE) 
21. Consolidated Public Interest 

Repres!!nt(ltive (CPIR) 
Respondents to the Commission's 
November 3, 1983 Order (48 FR 50746) 
To Reopen the Period for Limited 
Comment on the Environmental Aspects 
of the Commission's Fourth Finding in 
the Waste Confidence Proceeding 

1. Attorney General of the State of 
New York (N.Y.J 

2. Marvin Lewis (Lewis) 
3. Sierra Club Radioactive Waste 

Campaign (Sierra) 
4. Scientists and Engineers for Secure 

Energy, Inc. (SE2) 
. 5. Safe Haven; Ltd. (S.H.) 

6. American Institute of Chemical 
Engineers (AlChE) 

7. Atomic Industrial Forum, Inc. (AIF) 
8. Utility Nuclear Waste Management 

Group-Edison Electric Institute 
(UNWMG-EEI) 

9. Natural Resources Defense Council, 
Inc. (NRDC) 

10. Attorney General of the State of 
Wisconsin (Wis.) · 

11. U.S. Department of Energy (DOE) 
12. American Nuclear Society (ANS) · 
13. Attorney General of the State of 

Minnesota (Minn.) 

Environmental Impact 

This final rule amends 10 CFR Part 51 
of the Commission's regulations to 
incorporate the generic determination 
made by the eommission at the 
conclusion of the Waste Confidence 
rulemaking proceeding that for at least 
30 years beyond the expiration of 
reactor operating licenses no significant 
environmental impacts will result from 
the storage of spent fuel in reactor 
facility storage pools or independent 
spent fuel storage installations located 

at reactor or away-from-reactor sites. 
The detailed environmental analysis on 
which the generic determination· was 
based can be found in the record at that 
proceeding published elsewhere in this 
issue. This rulemaking action formally 
incorporating the generic determination 
in the Commission's regulations has no 
separate independent environmental 
impact. 

The- other amendments to Parts 50 and 
51 of the Commission's regulations set 
out in the final rule contain procedures 
which relate to the submission and 
review of applications for· licenses, 
license amendments and other forms of 
permission. The final rule specifies 
notification procedures applicable to
licensee proposals for the·management .. 
of irradiated fuel following expiration of 
a reactor operating license and the types 
o_f environmental information required 
to be submitted or addressed in 
connection with an application for a 
license or license amendment to store 
spent fuel at a nuclear power reactor or 
at an independent spent fuel storage 
installation after the reactor operating 
license has expired. Accordingly. these 
amendments meet the eligibility criteria 
for categorical exclusion set forth in 10 
CFR 51.22(c)(3). Pursuant to 10 CFR · 
51.22(b). no environmental impact 
statement or environmental assessment 
need be prepared in connection with the 
issuance of these amendments. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
(approval numbers 3150-0011 and 3150-
0021). 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act, 5 U.S.C. 605(b), the 
Commission certifies that this-rule does 
not have a significant economic impact 
on a substantial number of small 
entities. This rule effect's only the 
licensing and operation of nuclear 
power plants. The companies that own 
these plants are dominant in their 
service areas and do not fall within the 
scope of the definition of "small 
entities" set forth in the Regulatory 
Flexibility Act or the Small Business 
Size Standards set out in regulations 
issued by the Small Business 
Administration at 13 CFR Part 121. 

List of Subjects 

10 CFR Part 50 

Antitrust, Classified information, Fire 
prevention, incorporation by reference, 
~ntergovernmental relations, Nuclear 
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power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
crite~ia, Reporting and record keeping 
reqmrements. 

10 CFR Part 51 

Administrative practice and 
procedure, Environmental impact 
statement, Nuclear materials, Nuclear 
power plants and reactors, Reporting 
and record keeping requirements. 

For the reasons set out in the 
Preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
and 5 U.S.C. 553, the NRC is adopting 
the following amendments to 10 CFR 
Parts 50 and 51. 

49 FR 35747 
Published 9/12/84 
Effective 9/12/84 

Elimination of Review of Financial 
Qualifications of Electric Utilities In 
Operating License Review and 
Hearings for Nuclear Power Plants 

See Part 2 Statements of ConSidaration 

49 FR 36631 
Published 9/19/84 
Effective 10/12/84 

Elimination of Review of Financial 
Qualifications of Electric Utilities in 
Operating License Review and 
Hearings far Nuclear Power Plants 

See Part 2 Statements of Consideration 

49 FR 38534 
Published 10/1/84 

Elimination of Review of Financial 
Qualifications of Electric Utilities in 
Operating License Review and 
Hearings for Nuclear Power Plants 

See Part 2 Statements of Consideration 

49 FR 42693 
Published 10/24/84 

10 CFR Pata SO and 51 

w ... Cunftdem:e Decision 

Coff'l:ICDBJ 

1n I'll Doc. ~23182 beginnins on page 
348511 in 1he issue of Friday. A~t 31, 
1984, make the foDowing corrections: 

1. On page 34863. column one. 
thirteenth line from the top, '.'his" should 
read "this". 

2. On page 34e67, cotmnn three, fifth 

lne from the boflom, "'inTestors" 11honld 
read "investigators ... 

3. On pap 34870, column one, 
paragraph deaiiinated u 2, line ten. 
"processing" should read ""proceeding" 

4. On page 31818, column three, first 
complete paragraph. line elghteen. ••of 
the 'Congre111"'' should read "to the 
Congress". 

S. On page H88%, co!umn three, first 
complebl parqmph. line eight. 
"detective" Bhould read "defective": 
also in the aecond paragraph, tine 
fourteen, "or" lht1uid read ••on"'. 

49 FR 42693 
Published 10/24/84 

10 a=R Parts 50 and 51 

Requtr.monts For UcensN Acllona 
Regarding the Dlspodlon of Spent 
Fuel Upon 'Explndlon Of 11eactor 
Opad1,g lJcenm 

Correctitm 

In FR Doc. 84-231BS beginnins on page 
34688 in the JsBUe of Friday. Auaust 31, 
1984, make the foDoWUII corrections: 

1. On the same P*· colwnn three. 
first complete para.graph. line fifteen. 
"exteosive by" should .read 
"extensively"'. 

2. On page 34889, oolumn one. line 
three from the bottom. "so .. abo~d read 
"no". 

3. On page 34890, ooiumn two. 
paragraph desiBJ]ated aa (1}. liDe ten. 
''.exporation"' ,ahould read "expiration". 

>,49 FR 45571 
Published 11/19/84 
Effective: 11 /19/84 

10 CFR Part 50 

Envlronmental Quallflcatlon of Electric 
Equipment; Removal of June 30, 1982 
Dea,tllne 

Aqt;NCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

~MMARY: In response to a ruling by the 
U.S. Court of Appeals for the District of 
Columbia Circuit ("D.C. Circuit"), the 
Commission published on March 7, 1984, 
a proposed rule deleting from power 
plant operating licenses a June 30, 1982, 
deadline for environmental qualification 
of electric equipment imposed by 
previous Commission order. After 
considering public commen,ts received, 
the Commission is adopting the 
proposed rule as a final rule with a 

minor modification. 1 Licensees of 
operating power plants will therefore be 
expected to meet the schedule for 
environmental qualification set out in 10 
CFR 50.49(g). 
EFFECTIVE DATE: November 19, 1984. 
FOIi FURTHER INFORMATION CONTACT: 
William M. Shields, Office of the , 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington. 
D.C. 20555. Telephone: (301) 492-8693. 
SUPPLEMENTARY INFORMATION: 

I. Background 
Events leading up to this rulemaking 

were summarized in the notice of 
proposed rulemaking, 49 FR 8445 (March 
7, 1984), and in the Commission's Policy 
Statement issued that same day, 49 FR 
8422. In the notice of proposed 
rulemaking the Commission stated the 
issue presented to be: ,"Whether the 
deadline of J\Hle 30, 1982, shall be 
deleted from every operating license in 
which it appeal'l, leaving'the compliance 
schedule for completing the 
environmental qualification of safety
related electric equipment set bytO CFR 
S0.49." 2 The Commission also set forth 
in the notice of proposed rulemaki~g a 
special procedure whereby plant- · 
specific comments would be referred to 
the staff for review and consideration of 
possible enforcement action. The 
Commission noted that it would 
consider any generic implications 

'The Comminsion voted on September 4, 1984 to 
adopt the rule and an accompanying Statement of 
Consideration 1ubject to the addition of separate 
views. Immediately thereafter. the Union of 
Concerned Scientists (""UCS'"J petitioned the 
Commission to reconsider its adoption of this r11le. 
Under these circumstances. the Commission 
determined to review its action and to defer 
publication of the Statement of Consideration. 
While the Commission"s review w,u pending, the 
D.C. Circuit directed the Commission to provide the 
Court a copy of the Final Rule and Statement of 
Consideration. 

The Commission'• review did not reveal any 
reasons for modifying the rule as adopted. 
Accordingly, ucs·, petition is denied for the 
reasons stated in this modified Statement of 
Consideration which supplants the Statement of 
September 4. 1984. The Commission ha1 forwarded 
a copy of this modified statement to the D.C. Circuit. 

1 Section 50.49(11) provides a1 follows: 
(11) Each holder of en opera ting licen1e iesued 

prior to February 22. 1983, ,hall, by May 20, 1883 
Identify the electric equipment important to 111fety 
within the scope of this section already qualified 
and submit a echedule for either the qualification to 
the provi1ions of this section or for the replacement 
of the remalnin11 electric equipment Important to 
Hfety within the ,cope of this section. Thia 
schedule muut establish a goal of final 
environmental qualification of the electric 
equipment within the acope of thi1 ,action by the 
end of the aecond refueling outase after March 31, 
1982 or by March 31, 1985. whichever i1 earlier. The 
Director of the Office of Nuclear Reactor·RelJUlation 
may srant requests for extenuione of this deadline 
to a date no later than November 30, 1885. for 
,specific pieces of equipment if theae reque1J1 are 
filed on a timely basis and demonstrate aood CBUlll 
for the extension. such es procurement lead time, 
test complications. and installation problems. In 
exceptional caaes. the Commission itself may 
consider and srant extensions beyond November 30, 
1985 for completion of environmental qualification. 
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resulting from review of plant-specific 
comments in deciding whether.to delete 
the d_eadlirie'for all plants. On August 7, 
1984, in response to requests by some 
commentaters, the Commission . 
e~.tended the comment period to August 
13, 1984 . .(49 FR 31432). . 

ll. Public Comments 

Twenty-two· comments were received 
on.the proposed rule. Nine favored 
adopti1m of the rule, twelve opposed the 
rule, and· one comment discussed 
seismic issues not germane to the · 
rulemaking. Of the nine comments 
favoring the rule, six were submitteq ~y 
utility.owners of power reactors •. one by 
a law firm representing two such 
utilities; one by an individual, and one 
by the Nuclear Utility Group on 
Environmental Qualification, 
representing numerous power plant 
licensees. Of the twelve. comments 
opposing the rule, five were filed by . . 
individuals., four by il}tervenor groups.' 
one by.the Harvard Law School 
Environµiental Law Society, one by the 
Union of Concerned Scientists, and one 

. by .the State of Maine. The comment 
related to seismic matters was filed by 
an attorney representing Georgians 
Against.Nuclear Energy. 

· Most of the comments pro and con . 
were relatively succinct and stated 
arguments addressed by. the 
Commission in its policy statement. . 
Those favoring deletion of the deadline 
pointed to the fact that the task of. 
environmental qualification of all 
safety-related electric equipment in . · 
nuclear power plants has proven to be a 
much more difficult and extensive task 
than was originally,thought. These 
commenters noted that great progress 
had been made, both prior to and · 
following the previous deadline, and 
that the schedule in 10 CFR 50.49 is a · 
realistic approach to completing the 
program at all facilities. Those opposing 
deletion of the deadline were generally 
dissatisfied with progress to date, and in 
some cases urged retention of the 
deadline as a reminder that 
environmental qualification had not 
been completed on the schedule 
originaUy set by the Commission. These 
commenters did not generally urge that· 
plants be shut down to complete the' 
effort, but 'did feel that deletion of the 
deadline would encourage utilities to 
further delay environmental · · 
qualification. Three comments focused 
on eqtiipment_qualification'at specific 
facilities. 

The Union· of Concerned Scientists 
fifed a lengthy comment in which the 
following'major points are raised. · 
Commission responses follow each 
point. . ' 

1. The Atomic Energy Act requires the 
Commission to consider ·an comments 
bearing on whether issuance of the 

I 
proposed license amendments would be 
inimic_al to the public health and safety. 

Commission Response. The gravamen 
of this contention is that the . 
Commission should not have stated, in 
the notice of proposed rulemaldng, that 
the plant-specific CO!llments would be 
treated via 10 .CFR 2.206."because this 
tantamount to excluding evidence 
relevant to the rulemaking. . . 

The Commission was quite clear in 
the notice of.proposed rulemaking that 
comments which had a bearing only on 
a single facility were to be treated under 
10 CFR 2.206 because the proposed rule 
was intended to lift an industry-wide 
deaqline "set for pwposes not directly 
related to safety." 49 FR 8445. However, 
the Commission also stated "that a 
number of comments, each raising 
issues about particular plants, would in 
the aggregate have e bearing on the 
Commission's proposal to eliminate the 
June 30, 1982, deadline." Id. The 
procedure .outlined for staff review of 
plant-specific comments concluded as 
follows: "In deciding whether to make 
final the proposed elimination of the 
.June 30, 1982 deadlirie, the Commission 
will consider the generic implications of 
the Director's preliminary judgments." 
Id. Thus, the Commission intended tha.t 
all comments, both general and plant
specific, w9uld be considered relevant 
to the final decision. 

2. The stated.basis for the proposed 
rule distorts the history of the 
environmental qualification issue and 
ignores the distinction between 
regulation and enforcement. 

Commission 11.esponse. UCS argues 
that the Commission's characterization, 
in the notice of proposed rulemaking, 
that the June 30, 1.982 deadline was not a 
"su~tantive safety standard" is 
erroneous. The Commission's position 
on this issue was set out at length in the 
notice of proposed rulemaking and 
accompanying Policy Statement; and 
has not changed. The June 30, 1982 
deadline is not a substantive safety 
standard·by which the safe operation of 
individual facilities was to be measured. 

S. l'he rulemaking record cannot 
support the license amendments. 

Commission Response. UCS contends 
that the rulemaking record is poorly 
organized, incomplete, and taken as a 
whole insufficient to 11upport the 
issuance of a rule. UCS' position is that 
the rulemaking cannot be completed . · 
until licensee documentation has been 
received (as a result of recent staff
license meetings) and all final Safety· 
Evaluation Reports been JVI'itten, 
because "the Commission cannot amend 
1eactor licenaes .. without making a 
safety finding fur each operating plant." 

On the matter of the state of the · 
mcord itself, the Commillsion and its 
siaff have attempted to provide for 
public inspection aU available material 
considered by the NRC. Several 

commenters requested and received 
specific recorps for individual facilities. 
The Commission believes -that any 
interested person could have reviewed 
any documentation available for one or 
more plants within the comment period 
provided. Staff assistance was available 
whenever requested to locate specific 
data or to sort out complex files. 

As for the substantial number of 
technical documents provided by 
licensees directly to the Franklin 
Reaearch Center (FRC) for its review, 
but not.provided to the NRC staff, the 
Commiseioo believes that there was no 
legal requirement to make that 
documentation available for comment in 
this ruleffi!iking, The technical 
documents relied on by the FRC were 
not necessary to the Commission's 
determination of the iseue in this 
rulemaking, were not consulted by the 
Commi11Bion. and were therefore not 
part of the rulemaking record. The issue 
in this rulemaking .waa whether the June 
80, 1982 deadline should be retained 
beca1ne either lioensees were not 
diligently pursuing environmental 
qualification or because there were 
generic safety problems. The Technical 
Evaluation Reports ("TER") by the FRC, 
which are a part of the record, provided 
adequate doctimentatfon for resolvinl 
these i1111ues. Theae TERs were bated on 
the FRC's review of the technical 
decumentation'supplied to it by 
licensees. The identification of this 
technical documentation by FRC, 
together with the FRC'e conclusions 
about the statua of environmental 
qualification at the facilities being 
reviewed, was sufficient in itself to 
support the Commission's conclusion 
that licensees were diligently pursuing 
environmental qualification. . . 

The TERs also evaluated the technical 
documentation and were the primary 
documents for the NRC ataff'1 
preparation of Safety Evaluation 
Reports ("SER"), also in the nill!making 
record. which formed the basis for the 
Director of Nuclear Reactor Regulation's 
report to the Commission that there are 
no·generic safety issues involving ·. 
environmental qualification. Thus, the 
public had available to it all the material 
relied en by·the NRC in resolving the 
issue presented by this rulemaldng. 

The issue of whether a plant:specific 
safety findi~ it! involved for each 
facility b81I been discussed. The 
Commission has stated its position that 
the generic.dea.dliDe was not a safety 
standard for each facility, and thus 
n,moviJJs the deadline by·rule does not 
require plant-specific fmdings. 

4."Tuere.i.a no rational baais for the 
aafety fmdins that ill required to 1upport 
the JJl'OIN'Ed license amendments. 

Commission Response. In support of 
this argument, UCS restates many of the 
technical issues which were reviewed in 
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the Commission's Policy Statement. In 
ucs· view, the documentation 
supporting qualification of some 
equipment ill inadequate and does not 
support continued operation of the 
facility. UCS ·also argues that the NRC 
.review of qualification data has been 
insufficiently detailed to reach valid 
conclusions about the safety of the 
facilities. 

UC:S misreads the court's decision in 
UCSv.NRC, 711 F.2d 370 (D.C. Cir. 
1983) td support its contention that plant 
specific safety findings are required to 
•upport deletion of the deadline. The 
court did not say that any such finding 
was actually necessary before the 
deadline could be deleted. Rather, the 
court found that because-in its view the 
Commission had apparently made a 
lt!Deric safety findina to support the 
Interim Rule, the Commivsion bad to 
provide en opportunity to comment on 
that alleged safety finding. 

The Commission has now explained 
that it does not rely on plant-specific 
safety findings in the present rule. 
Nothing in UCS v. NRC requires BUch 
findings. Plaut-specific safety findings 
are not required for the1e proposed 
license amendmenta because these 
amendments do not have the effect of 
a11tborizb)8 any plant operation not 
previously au1horized, after full 
consideration for safety, when the 
facility.licenses were iaweti As 
explained above, the deadline was not 
set es a safety matter or as a cutoff date 
beyond which reector11 could no longer 
operate if ell of their equipment was not 
qualified. Rather, the purpose of the 
deadline wn to urge licensee 
a>mpliance with the i!nvironmental 
qualification program. Accordingly, 
those·propoeed license amendments do 
not involve the technical issues 
associated with the qualification status 
of various pieces of equipment at 
nuclear·power plants. The justifications 
for continued operation ere relevant to 
the deadline only to the extent that they 
reveal whether licensees have 
considered the effects of deficiencies in 
a time\y manner. The Commission's 

. review of the record shows .that 
liamsees have been actively attaining 
con:wliance with the environmental 
qualification requirements. Thus, the 
purpose of the deadline hu been 
achieved. H there ere individual 
instances of safety problems, the 
Commisaion has adequate enforcement 
tools, including shutdown orders, to deal 
with such problems. Thus, deletion of 
the deadline does not effect public 
health and safety. 

Furthermore, the CommiBBion's staff is 
reviewing the qualification program et 
every operating facility and has also 
examined qualification data for many 

specific.pieces of equipmenL Where 
problems or deficiencies are identified, . 
corrective action by the licensee is 
required. In aome cases, a Justification 
for continued operation UCO) may be 
requested within a short time if facility 
operation is contemplated before the 
deficiency can be corrected. The proper 
remedy for any person disasreeing with 
the Commission's position on any given 
facility is to seek enforcement action via 
10 CFR 2.206. One such petition has 
been received. filed by UCS, in regard to 
the emergency feedwater system at 
Three Mile Island Unit 1. The 
Commission's staff has reviewed the 
petitioner's allegation and found that the 
emergency feedwater system at Three 
Mile Island Unit 1 is environmentally 
qualified in accordance with 10 CFR · 
50.49. Therefore, the petition was 
denied. 

UCS also alleged qualification 
deficiencies in four dockets, namely, 
Three Mile Island Unit 1, Kewaunee, · 
San Onofre Unit 1, and Haddam Neck. 
These allegations will be dealt with in 
Section IV below. 

W. Respolllle To FUSE Comment And 
UCS Petition 

One commenter, Floridian, United For 
Safe Energy {FUSE), Wat! highly critical 
of the Commission's prior actions on 
environmental qualification end 
requested that the Commission take 14 
listed actions to correct the alleged 
deficiencies. These 14 actions are 
identical to those requested by the 
Union of Concerned Scientists (UCSJ in 
a petition filed with the Commission of 
February 7, 1984. The CommiHion had 
decided that the first five of the 14 
requested a,ctions ere relevant to this 
rulemaking, end accordingly, those 
issues will be stated and responded to 
below. The remaining nine iHues have 
been dealt with separately as described 
in a letter to UCS. 

Request 1. Direct the Staff to obtain 
immediately (within 10 days) from each 
nuclear power plant licensee and license 
applicant a report documenting the use 
of each deficient component listed in the 
UCS petition, and a detailed justification 
for continued operation pending · 
qualification of the equipment. (The 
equipment listed was: solenoid valves, 
Barksdale pressure switches, Static-0-
Ring pressure switches, ITl'-Barton 
transmitters. Limitorque valve 
operators, Anaconda flexible conduit, . 
Rockwell hydrogen recombiners. and · 
O'Brien Electric Penetration Assembly, 
Model I( Connectors.) 

Commission lleaponse. All of the 
above equipment highlighted by UCS 
have already been the subject of NRC 
Office of Inspection and Enforcement 
Information Notices. Licensees were 
required by 10 CFR 50.49 to identify all 
equipment remaining to be qualified, 
including the items cited by UCS where 

applicable, end to establish II schedule 
for qualification {which might Involve . 
analysis, te1ting or replacement) within ' 
the confines of I S0.49(g). U • liamaee 
identifies unqualified equipment 
previously thought to be qualified. or 
overlooked in prior review1, the licenfiie 
Is required by I 50.49{h) to notify the 
CommiBBion within 60 daya if additional 
time may be needed lo ~mplete 
qualification. 

Fo)]owing receipt of the 10 CFR 50.49 · 
submittals, the staff scheduled meetings 
with each licensee to discuss all · · 
remaining open issues regarding 
environmental qualification, end to 
identify the information necessary to 
iseoe II final safety evaluation report on 
environmental qualification for each · 
facility. These meetings have been 
completed and the staff ie now 
preparing ea.SER for each facility. 
Licensee approaches for resolving . 
environmental qualification deficiencies' 
include replacin8 equipment, performing 
additional teatins and/ or analysis, ·' 
assembling additional qualification 
documentation, installing radiation 
shielding, and relocating equipment. 
Whenever equipment is identified which 
is not qualified for its application, the 
licensee has been required immediately 
to provide a justification for continued · 
operation, if a justification had not been 
previously submitted. In a few cases 
where it appeared that licensee efforts 
had not been adequate, the staff has 
conducted an audit of licensee files end· 
has made clear what steps need to be 
taken to demonstrate compliance with 
the Commission's environmental . 
qualification requirements. 

The Commission believes that this 
approach, which pieces the burden on· 
licensees lo complete environmental 
qualification on a reasonable schedule, 
is preferable to the ad hoc program 
proposed by UCS that could lead to 
delay in completion of the program at 
individual plants. In this area as in all 
other areas of NRC jurisdiction, the 
Commission relies on its licensees to 
carry out the regulatory requirements In . 
a responsible manner, subject to NRC 
review and audit, and backed up by 
inspection· and enforcement. 

Request 2. Direct the staff to review 
this information within two weeks and 
make an independent determination as 
to whether there is justification for 
continued operation pending . 
qualification of the equipment. : 

Commi:1sion Response. Even if the 
Commission were to receive ell of the 
data covered by Request #1, the simple. · 
result implied by Request 2, i.e., to · 
determine whether continued operation 
is or is not justifiable, would not obtain .. 
Aa to each individual piece of · 
equipment, at least the following steps 
must be carried out: 

1. How i11 the item being ut1ed in the 
plant? For how long is It needed in en 
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accident situation? Does it provide a 
critical function or indication, or is it in 
the "like to have" category? 111 it backed 
up by other pieces of equipment? 

z. What environment will the item of 
equipment see in each of a number of 
accident scenarios? Will it see a harsh 
environment in accidents for which It is 
needed or desired? Can it provide its 
function prior to being overwhelmed by 
environmental conditions? 

3. What do the test data show 
concerning the item? 111 it unqualified · 
only in respect to one parameter or 
several? By what margin is it 
unqualified? Has it failed in every test, 
or has it passed some and failed some? 
Is the test data reliable or is there 
reason to question its validity? 

. 4. If the item is clearly unqualified in 
its application, what risk is represented 
by continued operation? Can 
compensating measures such as 
procedures or valve alignments, etc., be 
used until a qualified piece of equipment 
can be installed? When will a qualified 
item be available, and when could it be 
installed? · 
The answers ·to these questions are not 
immediately obvious from a cursory 
review of a few documeDts. In each case 
the expertise of a number of persons, · 
experienced in a variety of disciplines 
must be called upon. Additional data 
may be needed which may or may not 
be immediately available. A site visit 
might be necessary to gain a clear 
picture of the item's use, location, 
configuration, and importance to plant 
operations. Arguments may arise over 
the interpretation of test.data. 

In short, UCS has greatly 
uversimplified the process of 
environmental qualification of safety
related electric equipment in nuclear 
power plants as a straightforward one, 
where answers immediately tum out"yes 
or no. If the matter were that simple. the 
Commission and its licensees would not 
have been struggling for some five years 
to complete the program. In many cases 
environmental qualification efforts are 
at the edge of modem technology and 
material science. Tests must be carried 
out under conditions which are difficult 
to create in the laboratory, and 
arguments arise over whether simulated 
conditions accurately represent the 
environment of 8 nuclear accident. 
finally, reasonable disagreements can 
arise over the need for a piece of . 
equipment, the environme!}t it will see in 
an accident, the probability of that 
accident occurring over a brief period of 
time, and the consequences of 
equipment failure. 

The Commission believes the phased 
but expeditious program mandated by 
10 CFR 50.49 should continue. Where the 
staff feels that licensee efforts fall short 
of an acceptable level, action will be 
taken, Where information indicates that 

a serious, immediate safety hazard 
exists at a particular facility, prompt 
corrective action will be required 
including plant shutdown where 
necessary. 

Request 3. Direct the staff at the 
conclusion of this review to order those 
plants for which adequate justification 
is not present to cease operation until 
the equipment in question is qualified or 
replaced. · · · 

Commission Response. As stated, if 
the Commission determines that plant 
operation is not justified·with certain 
unqualified equipment, plant shutdown 
·will be ordered. However, the 
Commission relies on licensees and its 
inspection program to report serious · 
safety matters requiring immediate 
action . 

Request 4. Provide a process for 
expeditious public .comment on the 
Staffs determination and supporting 
submittals. 

Commission Response. Whenevel' a 
licensee is requested to provide B: 
justification for continued operation, the 
documentation is provided on.the . 
docket of that facility and is therefore 
available for public inspection. If any 
person believes that staffs accept11,nce 
of the licensee's position is in error, that 
person may request licensing action 
pursuant to 10 CFR Z.206. , . ,' . 

Request 5. Commission may modify or 
affirm the Staffs action, taking into 
consideration public comments it has 

. received. 
Commission Response. If licensing . · 

action is sought on an individual facility 
pursuant to 10 CFR Z.206, the 
Commission has discretion under its· 
rules to review the decision of the office 
diret:tor. See 10 CFR Z.206(c)(1). 

IV. Plant Specific Comments 

Four comments were filed which 
allege equipment qualification 
deficiencies at specific plants: 
TMl, l<ewaunee, San Onofre'l, Haddam 

Neck-UCS . .· 
Maine Yankee-Attorney General, State of 

Maine• · 
Pilgrim, Seabrook ._John F. Dougherty 
Point Beach-Wisconsin's Environmental · 

Decade 

These comments have been reviewed 
by the NRC staff as provided in the 
notice of proposed rulemaking. The 
Director of Nuclear Reactor Regulation 
has found that the comments do not. . 

"The State of Maine'• comment also contain, 
leeal •1'811111enll which are re1ponded to above in 
connection with the UCS comment and petition. and 
which the Commiulon hu prevlOlllly 11ddreued In 
the notice of propoaed nilemaklna and · 
aa:ompanylns policy 1t11tement ls1ued March '1, 
111M. 

• Mr. DouaJierty'a COlllllll!nl reaardlng Seabrook 
did not deal with apeclfic qualification deflclencln, 
but referred only to the licensee', financial 
dlfflcultie1. For 1h11 reHon. Seabrook will not be 
dlscuoll!d further below and will not be the 1ubJect 
of I 2,208 treatmenL · 

raise generic iasues relevant to this 
rulemaking and has therefore 
recommended that these comments be 
treated according to 10 CFR Z.206. The 
CommiBSion has agreed with this 
recommendation. The Director will· 
review these comments according to the 
procedures specified in that regulation, 
and will take licensing action as he 
decides appropriate, if any. The status 
of environmental qualification at these 
facilities is set out below for. 
information: 

TMI-1 · 

'In response to the UCS Z.206 petition 
noted above, the staff has reviewed and 
evahiated the licensee's environmental 
qualification (EQJ program. Specifically, 
the qualification status of the emergency 
feedwater (EFW) system and electrical 
equipment associated with this system 
was assessed against the Commission's 
requirements and .found to be in 
compliance. (DD-84-22). 

As part of this- effort, the staff met 
with the licensee and performed several 
audits of the licensee's EQ files. In 
response to the staffs findings during 
these audits, the ·licensee made 
sQbstantial improvements in the EQ . 
documentation for the EFW System and 
associated electrical equipment. The 
licensee 111 in the process of reviewing 
its EQ documentation for all other 
electrical equipment required to be 
qualified. The staff will audit the 
licensee's EQ documentation for several 
items of equipment other than the EFW 
system to ensure that the lic~nsee's 
program complies with the 
Commission'11 requirements ae set forth 
in 10 CFR 50.49. 

Kewaunee 

The staff has completed ite Safety 
Evaluation Report for Kewaunee, and · 
has concluded as follows: 

1. Wisconsin Public Service's 
electrical equipment environmental 
qualification program complies with the 
requirements of 10 CFR 50.49. · 

2. The proposed resolutions for each 
of the environmental deficiencies 
identified in the February 2, 1983 SER 
and FRC TER are acceptable. Th'ere are 
no longer any outstanding justifications 
for continued operation for this facility. 

San0nofre1 

This pla~t is currently not operating. 
The staff met with the licensee on_ 
December 20, 1983 to discuss resolution 
of the TER deficiencies. In order to 
ensure compliance with the 
Commissio11's requirements, this 
facility's EQ files were audited by the 
staff on October 2-4, 1984. Prior to 
return: to service, the licensee is required 
to submit justifications for continued 
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operation for all equipment which is 
within the scope of 10 CFR 50.49 and not 
fully qualified. 

Haddam Neck 

The staff met with the licensee on 
April 10, 1984 to discuss the resolution 
of the TER deficiencies. During that . 
meeting, the licensee infonned the staff 
that the temperature elements, cited by 
USC as having deficient JCO, will be 
replaced with qualified elements by 
March 31, 1985 in accordance with an 
extension granted by the NRC staff. 
(The staff had previously reviewed and 
accepted the JCO for these elements.) 

In regard to the in-core thennocouples 
cited by USC, the licensee stated during 
the April 10 meeting that these devices 
are now fully qualified and thus a JCO is 
no longer required. Upon receipt of a 
final submittal from the licensee 
documenting the results of the April 10 
meeting, the staff will prepare an SER· 
reporting its evaluation, and will 
schedule a later audit of the licensee's 
EQ files to confinn compliance with the 
Commission's ,:equirementa. 

Maine Yankee 

The staff met with the licensee on 
April 4, 1984. The licensee's final 
submittal was dated May 31, 1984. The 
staff is now reviewing this submittal. 

Pilgrim 

The staff met with the licensee on 
May 2Z, 1984. The licensee made' two . · 
submittals dated July 9, 1984 and August 
3, 1984. The staff is now. reviewing these 
submittals. 
Point Beach Units 1 aad 2 

The staff ha11 completed its Safety 
Evaluation Reports for both of these ., 
units. A11 to each unit the staff has 
concluded: 

1. Wisconsin Electric's electrical 
equipment environmental qualification 
program complies with the requirements 
of 10 CFR 50.49. 

Z. The proposed reaolution or each of 
the environmental qualification 
deficiencies identified in the December 
ZZ, 1982 S~ and FRC TER are 
acceptable. 

S. Continued operation until 
completion of the licensee's 
envi,onmenta_l qualification program 
will not present undue risk to the public 
health and eafety. 

The licensee'• qualification files will 
be audited at a later date to confinn that 
all of the Commission's requirements 
have been met. · · 

\', Decision OD F"maJ .RuJe 

The Commiaioa has reviewed the 
comment. and does not find in 1bem 
convincing arguments in favor of 
retaining the lice1111e condition 
deadlinea. The Commission agreea with 

commenters who expressed impatience 
at the length of time which has already 
been devoted to the effort of achieving . 
full qualification of Hfety-related . 
equipment in nuclear power plant,,, The 
program ·has taken much longer than 
expected, and has involved difficulties 
and complexity not foreseen at the time 
the 1982 date was inserted in operating 
licenses. · 

However, the Comminion believes 
that the approach l'IIOllt likely to 
accomplish completion of the program in 
the most expeditious and thorough 
fashion 11 that contained in 10 CFR 
50.49. Under this program environmental 
qualification should be complete in 
calendar year 1985. The ltaff continues 
to monitor licensees' progreas closely, 
and the Commission ihelf will maintain 
an active role in supervhion of the 
program. For the present the 
Commission is satisfied that progreH in 
adequate and that retention of the 1982 
deadline on a generic basis would serve 
no purpose. Enforcement action will be 
taken on individual plants if 
circumstances wan'ant. • 

'Ibe Cnmnduion la therefore adoptins 
u a final n1le the Nm10Val of the June ao, 
1982, deadline from .power plant· 

· operatir:ig licensea. In response to one of 
the public commenta, which noted that 
IOme licensees may have license 
condition deadlines other than June 30, 
198Z, the propose!! rule le hems modified . 

'In Ill• Hp61'8te vlewa Cmimiaicmer AueJatim 
diaavawa hit previous !IIIN!ffllmll wilb the Notice of 
~ ltulemllki1111 end the Commhl!!lon'1 Plllicy 
Stalealelll 'J1t11 Coamlalan Win• !bat 1h18 
rulnudtilll!I necanl doee not -.,port auala a cbariga 
in position. In ila Policy Slatea.nL the Caanlaaion 
agreed that becau1e the June·30. 1982 dendllne waa 

· not intended 111 n cut-off date for operation. the 
e1tabllalunent af that deaclllne did DOI mntala n 
Implicit judgment that operatian beyond that date 
would require a 1111&,ty finding. Aa the a.inam1a1en·1 
Folley Slalmlllnt _. c1 ... ~ ru!amakins wH 
conducted solely lo re1pond to the ~ in UCS 
v. NRC, 711 F.2d 370 {D.C. Cir. 1883) aad 1hould not 
be taken • • lnd!C11tlon dwJt 'lhe Camml!ldon bad 
~ Ill alnd ID n- beim. diet IJa IIIIIZ 
deadlae ~d plant...,.cllic aalety lipili,:aaaa. 

Nor dou OIPvniRioP• Aaulatlne'a reum far 
wanllna to releln the deadline contradict the 
C:ommlHlan'1 powfflon. He lltatee that ·the 
Commiialan ~ INin ltlie deadline! nan 
effective_...www lnnl• --dnuad 
diligeage by MOIMIIII ID~ eat as1 effeotiw 
equipment qualificaUoa prasram." Plallills Hide Iha 
laaue of wheth• the Commi111lon could even rely on 
thl1 deadline .. a ham far Initiating enf01C11ment 
actl- at tlUI Iara dale, II la clar that 
C:omai91ioaer AaNlatiae WDald aot 11111 the 
deadline lo anfon:e aafety delidmciea, b»t woald 
111e It only for the purpcse1 for which ii WH 
Intended. i.n .. lo anare licemiee di1!8'lfflCe In 
complallns the mvinlnmental qaalllicalion. Thu. 
Commissioner Anaelstine·, reason for wanting to 
reteln·lhe deadline I• not b11,1ed on II difference over 
ill lntendtNI -· bal l'Nlly 1111 wllek the l'9COl'd 
ahow1 !bat the llllillllmll • ~ dll! cmdlial! 
baa been mat. Par tlt•-•-aocne. lhe 
CommiBSion.had found that.the dudJlne , 
ecoompliahell lta pul'JI09e: Aa II generel melter. · 
Uc- are dlllwe,ltly pmninz effect!n 
enuonmmtal quall6oatkm prog- 11ae rac:1 lllat 
one lillclllt,J, Three .._ Waad, Ualt I ntqllired 
addilional prodding. PJ'Clddiuc 9'hich the NRC ataff 
reported ea beil111 aucceMful. doea not undercut the 
validity or thla t1eimic finding. · 

slightly by the addition of the words 
underlined: ". . . that the IChedule· in· 

; this paragraph supersedes the June 30, 
1982, deadline, ar any other pre-riously 
impo98d date, for enYironmental 
qualification of electric equipmen~ 
contained in certain nuclear power 
.operating lioen11e1." Because the rule 
relieves a ret1triction. It ts effective upQn 
publication In. the ,ec1em1 Reglslllr 
pursuant to 5 U.S.C. 553{d){1). 

Regulatory Flaxihility Ad CmtificatiDn 

m accordance with the Replatory 
Flexibility Act of iBBo, 5 U.S.C. 805(b), 
the Commisaion h~reby c:ertifie11 that 
thia rule will not have a lignificant 
impact on a wbatantial number of llllwill 
aotitiea. The JUle aff~ta only licemeea 
of-nuclear power planta. These 
companiea do aot fall within the acope 
of "small entities" u set fOl'th in the 
Regulatory Flexibility Act CII' the IJIDBll 
busineu lize •tandardti aet forth in the 
regulatioo1 of the Small Busineu 
AdmimstraUoa. 10 CFR Pert 121 •. 

Paperwodt Reduction Act S1atement 
Thi, nale containo no information 

collection requirementa uubject to the 
Paperwork Reduction Act of 1980, 44 
U.S.C.3501 el seq. 
l!'lmromnental Impact· Statement 

The promulgation of thi1 rule would 
not te11ult in any activity affecting the 
environment. I'he nde relates to the 
11chedule for compliance with a rule and 
aa 11uch is proceaural in nature for the 
purpoaes of 11nvironmental analysis .. 
Accordinsly, the catesorical ~uaion in 
10 CFR 51.2Z(c){3) applies and no 
environIJ1eDtal assessment need be 
prepared. 

List of Subjects in 19 CFR Part 50 

' Antitrust. Classified information, Fire 
protection, lntersovemmental 
l!ll!IUlations, Incorporation by reference, 
Nuclear power plants and reactors, 
Penalty, Radiation protection, Reactor 
siting criteria, Rec:ordkeeping and 
reporting requirements. 

Commissioner Asselsiine'11 Comments 
on the Notice of Final Rulemaking 
Regarding the Removal of the June 20, 
1982 Deadline From Operating Ucense11 
for Environmental Qualification of · 
Electrical Equipment · 

I cannot agree with the Commission's 
final rule to remove the June 30, i982 
deadline from nuclear powerplant 
operating licenses for the environmental 
qualification of electrical equipment. 
The Commission's final rule fails to 
provide the safety justification needed 
to remove the June 30, 1982 deadline 
from plant operating licenses and is not 
adequately supported by the· record of 
this rulemaking. Moreover, commenters 
were not afforded a fair opportunity to 
comment on some of the information 
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that formed the basis for the NRC stafrs 
safety judgments that plants without 
properly qualified electrical equipment 
can operate safely until ongoing 
equipment qualification efforts are 
completed. For these reasons,•l conclude 
that the Commission ehould not remove 
the June 30, 1982 deadline from plant 
operating licenses at this time. 

Implicit in the Commission's decision 
to impose a deadline for qualification of 
equipment is a safety judgment by the 
Commission that extended operation of 
nuclear plants without properly 
qualified equipment does not provide an 
adequate level of protection to the 
public health and safety. The June 30, 
1982 deadline was intended to motivate 
licensees to pursue effective equipment 
qualification programs with due . 
diligence, thereby correcting a · 
widespread licensee recalcitrance in 
properly qualifying safety-related . 
equipment. The Commission also set the 
deadline to ensure that safety related 
equipment was qualified within a 
redsonable period of time-two years. 

In deciding to remove the June 30, 
1982 deadline from operating licenses, 
the Commission has concluded: (1) That 
the purpose of motivating licensees to 
pursue effective equipment qualification 
programs with due diligence has been 
achieved; (2) that extended operation of · 
the plants beyond the June 30, 1982 
deadline without fully qualified 
electrical equipment will not pose an 
undue risk to the public health and 
safety; and (3) that there is no generic 
equipment qualification problem 
common to many plants, such that a 
generic solution such as the June 30, 
1982 deadline should be retained. More 
than two years after the expiration of 
the June 30, 1982 deadline, it appears . 
that the ·Commission does not have an 
adequate factual basis for any of these 
conclusions.· 

I originally agreed with the course the 
Commission takes lo its rulemaking and 
with the IBBuance of a new equipment 
qualification rule and policy 11tatement. 
However, my agreement wile based on 
assurances from the NRC staff that 
licensees were diligently pursuing 
adequate qualification program11 and 
that the NRC was conducting an in
depth review of the information 
provided by licensee11 to support their 
justifications for continued operation 
UCO's) or findings of qualification. Upon 
detailed examination it appears that 
these assurances were optimistic at 
best. · 

At the time the Commission issued 
this rule in proposed form, the staff 
advised the Commission. that all 
licensees were cooperating in pursuing 
effective environmental qualification 
programs. See, Transcript of January 6, 
1984 Commission.meeting, p.118. Yet, 
the record of ~· rulemaking disclosed 

several instances within the past few 
months in which licensees have failed to 
pursue effective equ'ipment qualification 
efforts with due diligence. See, Union of 
Concerned Scientists' comments, pp. 22, 
48-66; .Many of these instances were 
confirmed by the NRC staff during the 
Commission meeting to consider this 
final rule. See, Transcript of September 
4, 1984 Commission meeting, pp. 32-35, 
64-68. Moreover, in those instances in 
which the Commission now argues that 
the environmental qualification 
deficiencies at specific plants identified 
by commenters have been corrected, the 
description of how those deficiencies 
have been corrected is so general as to 
be meaningless. This is hardly surprising 
since the first v1.1r.sion of the proposed 
final rule submitted to the Commission 
in August failed to address any of the 
plant-specific deficiencies identified by 
commenter& on the proposed rule. Given 
the evidence ofcontinuing instances of 
licensee recalcitrance and the hurried 
and superficial reviews of the plant
specific deficiencies identified by 
commenters on the proposed rule, there 
is no basis in this rulemaking record for 
concluding that all licensees are now 
pursuing effective environmental 
qu!llification programs with due 
diligence. 

Nor is there a basis for the 
Commission's conclusion that continued 
operation of nuclear plants presents no 
undue risk to the public health and 
safety. Although the staff assures us that 
there has been improvement in recent 
months, to date a considerable amount 
of safety-related equipment still has not 
been shown to be properly qualified. 
See, Transcript of September 4, 1984 
Commission meeting, pp. 71-72. 
Justifications for continued operation 
(JCO's) for virtually all plants were 
submitted by the licensees in 1981. 
Reviews of these JCO's by the NRC staff 
and its contractors have repeatedly 
identified errors requiring further 
justifications. Further, eve.n in the case 
of the more recent JCO's, the stafrs 
inquiry has largely accepted the 
assertions made by the licensee that its 
equipment Is qualified, and except in a 
very limited number of cases, the staff 
has not performed the detailed 
examination of supporting 
documentation needed to verify 
independently that either the equipment 
is properly qualified or that there is an 
adequate justification for continued · 
operation. See, Transcript of September 
4, 1984. Commission meeting, pp. 69-72 .. 
Nor is there any reason to believe that 
an in-depth examination of the 
licensee's documentation will occur any 
time in the near future: ln the very few 
cases where staff has begun such in
depth reviews the evidence indicates 

that licensee efforts have been 
inadequate. Thus, because there has 
been no in-depth review by the NRC, 
there is no reason to conclude, as the 
majority does, that there is indeed no 
generic problem with equipment. Rather, 
UCS's comments 1111ggest that there may 
be generic problems with certain . 
equipment, and the Commission has not 
adequately explained why the 
equipment identified indicates no 
generic problem. 

Thus, the evidence.Indicates that all 
licensees are not diligently pursuing 
effective equipment qualification 
programs. The evidence also indicates 
that independent verification of the 
licensees' JCO's or assertions of 
qualification will not occur any time 
soon, and certainly not before the 
Commission's new deadline in 10 CFR 
50.49 (March 31, 1985). Given this 
indeterminate state of affairs, the 
Commission lacks reasonable assurance 
that there will not in fact be extended 
operation of these plants with· 
equipment unqualified to perform its 
safety related functions. Instead of 
eliminating the deadline, the 
Commission should retain it as an 
effective enforcement tool to assure 
diligence by licensees in carrying out an 
effective equipment qualification 
program. 

Finally, it is clear that commenters 
were not afforded a fair opportunity to 
comment on the technical information 
that formed the basis for the licensees' 
assertions that equipment is properly 
qualified or for the JCO's. The Union of 
Concerned Scientists, for example, 
details a number of instances in which 
this information wa11 not included in the 
rulemaking record. See, UCS comments; 
pp. 27-30, and UCS letter to Commission 
dated September 5, 1984. The absence of 
this information effectively denied 
commenters a fair opportunity to 
comment on the staff11 judgments on 
equipment qualification and the JC0'11, 

The Commission majority explains 
that it was not legally required to make 
documents relied upon by Franklin 
Research Center (FRC) available for 
comment in this rulemaking. The 
majority explains that this 
documentation was not necessary to the 
Commission's determination of the issue 
in this rulemaking and that the staff'11 
Technical Evaluation Reports (TER's) 
provided adequate justification for . 
concluding that licensees are diligently 
pursuing environmental qualification 
and that there are no genericufety 
problems so that the June 30, 1982 
deadline ought to be retained. The 
Commission'11 explanation misses the 
point. The Commission may have relied 
upon the FRC review, in maklng its 
conclusions, but FRC in conducting the 
reviews upon which the Commission 
relies must have relied in turn upon the 
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documentation the Commission now 
11ays·is not relevant to the rulemaking. 
Had the Commission itself conducted 
reviews of this documentation instead of 
contracting out to FRC the underlying 
documentation for the Commission's 
decision surely would have to be 
available for comment. The mere 
identification of information without 
providing an opportunity to inspect that 
Information and challenge the bases for 
FRC's and stafra conclusions hardly 
amounts to a fair opportunity to 
comment. 

For all of these reasons I cannot 
concur in the Commission's action. I 
would retain the June 30, 1982 deadline 
to be used as an enforcement tool to 
ensure that licensees Ii.ave effective 
environmental qualification programs. 
Further, the Commission ought to be 
more diligent in conducting in-depth 
reviews of licensee documentation so 
that plants do not continue to operate 
for extended periods of time with the 
state of their equipment basically 
indeterminate. 

49 FR 47823 
Published 12/7/84 
Effective 12/7 /84 

Minor Correcting Amendments 

See Part 1 Statements of Consideration 

>so FR 3498 
Published 1/25/85 
Effective 2/25/85 

10 CFR Part 50 

tlydrogen Control Requirements 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Commission is emending 
its regulations to improve hydrogen 
control capability for boiling water 
reactors with MARK III containments 
and for pressurized water reactors with 
ice condenser containments. The 
amendments require improved hydrogen 
control systems that can handle large 
amounts of hydrogen during end 
following an accident. For those of the 
above reactors not relying upon an 
inerted atmosphere for hydrogen 
control, the rule requires that certain 
systems and components be able to 
functiQn during and following hydrogen 
burning. The rule also requires effected 
licensees to submit analyses to the 
Commission in support of the previous 
two requirements. The·rule is needed to 

improve the capability of the indicated 
types of nuclear power reactors to 
withstand the effects of a large amount 
of hydrogen generation and release to 
containment from an accident, as 
occurred at Three Mile Island. The new 
requirements will result in greater 
assurance that nuclear power reactor 
containments and safety systems and 
components will continue to function 
properly so that reactors can be safely . 
shut down following a Three Mile 
Island-type of accident. 
EFFECTIVE DATE: February 25, 1985. 
FOR FURTHER INFORMATION CONTACT: 
Morton R. Fleishman, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone 301-443-7616. 
SUPPLEMENTARY INFORMATION: 

Background 

The Commission has taken numerous 
actions to correct the design and 
operational limitations that were 
revealed by the accident et Three Mile 
Island, Unit2 (TMI-2), which resulted in 
a severely damaged or degraded reactor 
core, in e concomitant release of 
radioactive material to the primary 
coolant system, and in a fuel cladding
water reaction causing the generation of 
a large amount of hydrogen. Included in 
these actions are several rulemaking 
proceedings intended to improve the 
hydrogen control capability of light
water nuclear power reactors. 

On December 23, 1981, the 
Commission published in the Federal 
Register (46 FR 62281) a notice of 
proposed rulemaking on "Interim 
Requirements Related to Hydrogen 
Control," inviting written comments or 
suggestions on the proposed rule by 
February 22, 1982. A notice extending 
the comment period for an extra 45 days 
to April 8, 1982, including editorial 
corrections, wee published in the 
Federal Register on February 25, 1982 
(47 FR 8203). The notice concerned 
proposed amendments to 10 CFR Part 
50, "Domestic Licensing of Production 
and Utilization Facilities," which would 
have required that: 

a. Each boiling water reactor (BWR) 
with a Mark III type containment and 
each pressurized water.reactor (PWR) 
with an ice condenser type containment 
be provided with a hydrogen control 
system capable of handling en amount 
of hydrogen equivalent to that which 
would be generated if there were et 
least a 75 percent fuel cladding-water 
reaction without lose of containment 
integrity: 

b. Each boiling water reactor end' each 
pressurized water reactor that does not 

rely on an inerted atmosphere for 
hydrogen control be provided with · 
safety systems needed lo e&tablish and 
maintain safe cold shutdown and 
maintain containment integrity that can 
function after the burning of substantial 
amounts of hydrogei:i; and · . 

c. Asalyses be performed for the 
reactor categories mentioned above to 
justify the hydrogen control iiystems . ' 
selected end to assure containment' 
structural integrity and survivability of · 
needed safety systems during a · · 
hydrogen bum. 

It should be noted that the proposed 
rule was not part of the .separate, long- . 
term rulemaking on degraded or melted 
cores (the .. severe accident ndemakirigj 
for which an advance notice <>f propose!! 
rulemaking was published on October Z. 
1980 (45 FR 65474) and which waa the 
subject of the "Proposed Commission .. 
Policy Statement on Severe Accideilti! . 
and Related Viewa Oil Nuclear Reactor 
Regulation," published in the Federal · 
Register on April 23, 1983 (41 FR 16014}. 

General Comments 

Twenty-eight persons submitted 
comments regarding the proposed · 
amendments. The comments IIIld the 
SECY paper noted above are part of the 
public record and may be examined and 
copied, fore fee, in the Commission's 
Public Document Room at 1717 H Street. 
NW., Washington, DC. A summary of 
the comments end a comment analysis 
are also available for inspection end· 
copying, for a fee, in the Pnblic 
Document Room. 

The comments received bave been 
carefully reviewed and evaluated during 
preparation of !his final 111le. The final'·' 
rule contains revi9ion11 to the proposed 
rule that reflect consideration of these 
commentll. The commenlers generally 
provided many specific comments on all 
aspects of the proposed amendments. 
The following discussion represents a 
distillaUon of the IDOf'e significant 
comments. 

Numerous commenteni suggested that 
the implementation of the Hydrogen 
Control Rule should be defeff'ed until 
the severe ac:cident rulemakins (see 
above) when applicable research and 
probabilistic risk analyseA (PRA1) will · 
be completed. The Commission agrees . 
with these comments relative kl PWRa 
with large, dry containments. Dry 
containment desfsn11 have a greater 
inherent capability to accommodate . · 
large quantities of hydrogen because of 
their high design preuure and large 
volume; therefQl'e, for these designs the 
Commission believes that rulemeking 
with regard to hydrogen control can be 
safely deferred pending completion of 
NRC- and industry-iipons<>re<I. research 
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which includes studying the effecta of 
hydrogen burning et higher 
concentration tQ detennine effecla on 
equipment aarvivability. Furthennore, 
with regard to sy1tau and componenbl 
that mus.I be able lo function during and 
following ,hydrogen buming. the fact that 
TMI-Z was shat down and maintained 
in a shutdown condition indicates that 
such systema and componeati, did 
generally perform their functimm 
following the bum ewut. In addition. 
design improvements that bawe been 
implemented as a result ol NRC 

)>directive11 have served to reduce the 
likelihood of a degraded core accident. 

With regard to BWRa with Mark m 
containments and PWRs with ire 
condenser containments. the 
Commission believes that these 
containments can safety accommodate 
the burning ill a single event ol th1! 
hydrogen from about a %5 percent metal
water reaction. 1 However, llince the 
TMJ..:.2 accident ahowed that a 4S-50 
percent metal-water reaction was 
possible, the Commission believes that 
ii is necessmy to enhance the hydrogen 
con tro,1 capability fol' reactors with theae 
types of amtainments and that new 
1·egulatioml are reqllired to ensure that 
the proper design features are 
incorporated. Adoption of the fmal rule 
will also formalize Commission 
regulatory decisiom currently being 
applied on e caee-by-case basis in 
individual licensing proceedings and 
will provide the needed basis for 
regulatory actions that cover licensing 
and continued operation o{ the af'fec.ted 
planta. 

Several commenters sta1ed that the 75 
peroent metal-water reaction re«Juired to 
be assumed for design and analysis is 
unreasonably high based on evaluation 
of the TMl-2 accident and ana}yaes of 
recoven1ble degraded core accidents.• 

1 The flesi• far this belief i.9 contained in S!!CY 
80-107, "Propcaed IDleria Hycfrosez, Control 
Reqlllremomls flll' s-.tl Caalainmeola." Fehnaary 
22. 19811, which i1 available for inspection end 
copying for a fee el the Ccmmission'• Public 
Document Room al 1717 H Street. N.\\ .. 
Weehinst- D.C. 

'See the faliowq studies. available for 
inspection et the C01111UiHioo'1 Pllblic Document 
Room at 1117 H Street, NW. We1hingtoo, D.C. Also 
NUREG end NURBG/Cft publications may be 
purchased from tbe NltC/GPO Sala Program by 
callifl8 (3011483-115311. >- NUREG/CR "25411. 'A Metaod iar 1M Analym al 
Hydrogen 1011d Steam Release1 19 Cootaianent 
Durlna Degraded Core Coormg Accidenta. -
Febru11r, 111112 

NUREG/at-tZJJ, ~Analysla rK lheTitree Mlle 
Island Accidaat nd Altmaalml Sequm,cs." 
January l!IIO. 

"Report on HydrCJ81!11 CaotNI Accident Sc:ellanaa. 
Htdrogen Generation Ratea and F.quipment · 
Requireml!flll," lltff. ·t, J,it), '19112-Si.tbriritted by the 
BWR/6 MARK Ill Hydrogen Control Owners Group. 

The 75 percent metal-W11ter reaction 
chosen by the Commission is greater 
than that wh!ch occurred during the 
TMI-Z accident; however, the primary 
intent of the rule iB to require 
containment desigmi that can 
accommodate e{:Cident sequences in 
which hydrogen combustion poses a 
significant threat to containment 
integrity. Consquenfly, the Commission 
believes it is prudent "to specify a value 
sufficiently greater than that which was 
estimated to have oct:t1rred at ™l-2 so 
that there will be an appropriate margin 

~or safety. The 
Commission feels confident that the 75 
percent value is representative ·or a 
limiting case degra?led core acciden.t 
(beyond which a core melt is expected 
to occur under all circumstances). 
FinaHy, the Commission sees no 
significant benefit in reducing the metal
water reaction to a level such as 50 
perc.ent for those plants having Mark lil 
and ice condenser containments since 
the basic design of the heretofore 
chosen igniter system would not change. 

A number of commenters 
recommended that the requirement for a 
hydrogen control system be revised to 
permit licensees the option of 
demonstrating analytically I.hat 
additional hydrogen control systems are 
not necessary because of intrinsic 
dei.ign capabilities that reduce the 
likelihood of hydnJsen generation. 
While ii is true that design features to 
reduce hydrogen generation are 
necessary and desirable. the 
Commission still believes that, in order 
to cope with unexpected events, there 
should be a solution to the hydrogen 
issue that involves design features thal 
ensure oontaimnent integrity, even if a 
large amount of hydrogen i1 generated. 
Thus, while meaaures to prevent the 
generation of large amounts of hydrogen 
are necessary and desirable, die 
Commission believes that it is also 
neaesaary, depending upon containment 
design, to provide measures to mitigate 
the effects of large amounts of hydrogen. 

Some commenters indicated that, 
since the primary function of the 
containment is to prevenfexceaeiye 
radiation dose to the public, the rule 
should be modified to preclude the loss 
of containment -function rather than to 
preclude the loss of containment 
intergrity. The Commission appreciates 
the fact that some 011clear plants are 
designed with a multi-building, multi
barrier concept that is intended to 
prevent the leak11ge or radiation by 
divel'9e methods sud! n filtering and 
scrubbing mechanisms, plate-out 

mechanisms, and containment sprays. 
However, the Commission's safety 
philosophy remains the same; namely, 
the containment should be designed to 
remain intact following a recoverable. 
degraded core accident in order to 
provide additional assurance that 
excessive radiation will not be released. 
In other words, the Commission 
reaffirms its policy that the prevention 
of excessive radiation dose to the public 
can best be assured by maintaining a 
leak tight containment and that this; in 
tum. can be pro\..ided by assuring that 
there is structural integrity with margin. 

Some commenters stated that the 
criterion for containment structural 
integrity is unnecessarily restrictive. 
They stated. that it should not be limited 
to the provisions of tit! ASME Boiler 
and Pressure Vessel Code, but should 
permit the use of other methods such as 
realistic analyses using actual material 
properties. The Commission agrees with 
this comment and has modified the rule 
in this regard. Section 50.44(c)(3)(iv) has 
been changed to indicate that 
"containment structural integrity must 
be demonstrated by use of an analytical 
technique that has been accepted by the 
NRC staff." The rule includes two 
alternative methods as examples but 
does not preclude other methods that 
may be shown to be acceptable to the 
Commission. Finite element analysis 
would be acceptable for use with the 
methods considered. 

It was suggested by some commel'l.tera 
that the rule should address only non
inerted, small-volume, low-pressure 

>containments and should opt 
impase requirements for the remaining 
containments since, for these 
containments, it would provide, atbest, 
insignificant improvements in safety: 
The Commission agrees for the reasons 
.indicated above; therefore, as indicated' 
previously, it has revised the rule to 
apply only to Mark III BWRs and ice 
condenser PWRs. 

A number of commenters stated that 
the rule ignores those post-TMI 
suggested improvements which have 
been implemented and which reduce the 
likelihood of a degraded core accident. 
In the case of PWRs with large dry 
containments, as discussed above, the 
Commission·believes that the post-TMI 
improvements, along with -the inherent 
strength of the containments, have 
indeed provided sufficient safety to 
permit the.delay of any additional 
rulemaking until completion of ongoing 
research programs. 

It has been recommended that in view 
of the small probaoility of occurrence of 
local detonations as a result of various 
design features, the rule should permit 
licensees the pption of demonstrating 

> that local detonations cannot occur in lieu 
of evaluating the effects of local detonations. 
The Commission agrees and has modified 
paragraphs 



PART 50 • STATEMENTS OF CONSIDERATION 

50.44(c)(3)v) and (vi) of the rule 
appropriately. 

'Many commenters indicated that they 
believe the requirement that systems 
and components that can function after 
a hydrogen bum be provided for "safe 
cold shutdown" is unnecessary and is 
inconsistent with the licensing basis for 
most operating plants which requires 
only "safe shutdown". Those 
commenter& felt that the safe shutdown 
criterion should not be an issue with 
regard to hydrogen control, but that it 
should be considered In another forum. 
Because of the fact that a degraded core 
accident is less likely than a design 
basis accident. the Commission agrees 
that the requirement for cold shutdown 
may be overly conservative. The 
licensing basis for most plants is, in fact, 
just safe shutdown. The reference to 
cold shutdown has been deleted from 
the rule; but the Commission notes that 
the issue of safe shutdown versus safe 
cold shutdown has not yet been 
resolved. The issue is expected to. be 
addressed within the context of the 
resolution of Unresolved· Safety Issue 
(USI) A-45, "Shutdown De~y Heat 
Removal Requirements," which is the 
subject of current NRC staff effort. 

Several commenters have suggested 
that the implementation schedules 
should be made more realistic so that 
design changes logically follow after the 
required analyses are completed. The 
Commission agrees. The greatest relief. 

>, of course, has come by deferring 
implementation of the rule forPWRs · 
with large dry containments. However, 
the rule has also been revised to spe'cify 
that each applicant and licensee subject 
to the rule shall propose a schedule, to 
the Commission, for meeting the 
requirements. A final schedule for 
implementing the requirements shall be 
established by the NRC staff either in 
accord with a previously approved 

>, integrated scheduling lfystem or by 
accounting for the relative safety 
priorities and required licensing actions 
of each case. For those applicants about 
to receive an operating liGense the 
hydrogen control system must be 
installed and operational prior to 
operation of the reactor in excess of 5 
percent power; however, a completed 
final supporting analysis may be 
delayed provided a preliminary analysis 
has been provided and found acceptable 
by the NRC staff. Furthermore, if the 
NRC staff has previously determined for 
similar plants referenced in this 
rulemaking that similar hydrogen 
control systems are acceptable, they 
may, until the preliminary analysis is 
completed, also find the hydrogen 
control system acceptable. 

Some commenters noted that in the 
Supplementary Information 
accompanying the proposed rule it was 
stated that the selection of the hydrogen 
control system should be supported by 
comparative analysis of alternative 
systems to show their relative 
advantages and disadvantages. They 
stated that this guidance is inconsistent 
with Commission practice and is 
unnecessary. They felt that the only 
requirements should be a demonstration 
that the selected system is suitable for 
its intended application. 

The Commission agrees that this 
guidance was inconsistent with 
Commission practice in the case of 
operating reactors and reactors for 
which operating licenses are about to be 
issued in the near-term. In the final rule, 
§ 50.44(c)(3)(vi) has been modified to 
delete the implication that comparative 
analyses are required and to indicate 
that the analysis is intended to support 
the design of the hydrogen control 
system that is selected. Comparative 
analyses of alternative systems are not 
required. 

Hydrogen Control Systems 
[§ 50.44(c)(3)(iv)] 

As originally proposed, applicants 
and licensees with boiling water reactor 
{BWR) facilities with Mark III type 
containments and pressurized water 
reactor (PWR) facilities with ice 
condenser type containments, for which 
contruction permits were issued prior to 
March 28, 1979, are required to install 
hydrogen control systems capable of 
accommodating an amount of hydrogen 
equivalent to that generated from the 
reaction of 75 percent of the fuel 
cladding (surrounding the active.fuel 
region), with water, without loss of 
containment integrity. The particular 
type of hydrogen· control system to be 
selected is left to the discretion of the 
applicant or licensee; however, the NRC 
must find it acceptable based upon 
suitable programs of experiment and 
analysis. The design of the selected 
system must be supported by the 
analyses which are to be submitted as 
part of the analyses required under 
§ 50.44(c)(3)(vi). The system that is 

>,proposed and approved must safely 
accommodate large amounts of 
hydrogen, and operation of the system, 
either intentionally or Inadvertently, 
must not further aggravate the course of 
an accident or endanger the plant during 
normal operations. As discussed 
previously. the amount of hydrogen to 
be assumed in the design of the 
hydrogen control system is that amount 
generated when 75 percent cif the fuel 

cladding surrounding the active fuel 
region reacts with water. 

As discussed above, the limited 
method proposed to demonstrate 
containment structural integrity has 
been expanded. Containment structural 
·integrity may now be demonstrated by 
use of an analytical technique that has 
been accepted by the NRC staff. For 
example, finite element analysis is one 
acceptable technique for use with the 
methods considered. One of the 
acceptable methods is the use of the 
applicable ASME Boiler and Pressure 
Vessel Code. However, the Commission 
will accept other methods, provided that 
convincing evidence is presented 
regarding their suitability. 

Other changes from the proposed rule 
are the relaxation of the implementation 
schedule to one that has been mutually 
agreed upon by the licensee and the 
NRC staff, and the elimination of the 
word "cold" in the phrase "safe cold 
shutdown." 

Systems and Components 
(§ 50.44(c)(3)(v)J 

At the time the proposed rule was 
issued for comment, the Commission 
indicated that it was considering a two
step approach to address "qualification" 
(as defined below) of those systems and 
components that must be able to 
function during and after a hydrogen 
bum. For the reasons explained below, 
the Commission did not choose this two
step approach. As the proposed first 
step, there would have been a 
demons.tration that these systems and 
components could "survive" the 
hydrogen bum and continue to be able 
to perform their safety function. This 
step would not have entailed that these 
systems and components actually be 
qualified pursuant to NRC's 
qualification program. The proposed 
second step would have entailed the 
actual "qualification" of these systems 
and components. The conceptual 
differences between systems and 
components demonstrated to be 
"survivable" and systems and 
components demonstrated to be 
"qualified" were also described 

The Commission specifically sought 
comments on the use of the two-step 
approach for defining standards, on the 
"survivability" and "qualification" 
approaches themselves, and on 
proposals for implementation schedules. 
There were numerous comments in 
response to this request. The 
overwhelming reaction was that the 
two-step approach to reaching a 
survivability determination 111 
unwarranted and will unnecessarily 
escalate the costs to industry. Maqy 
commenters felt that a straightforward 
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survivability approach would be 
appropriate provided reasonable 
guidelines are specified. In view of the , 
smaller likelihood of a degraded core 
accident as compared to a design basis 
accident, which has been reduced 
further by post-lMI improvements, the 
Commission has decided to forego the 
two-step approach previously described. 
The Commission now believes, in view 
of the recent issuance of 10 CFR 50.49, 
"EnvironmentaLQualification of . 
Electrical Equipment Important to 
Safety," that there la no significant 
difference between demonstrating 
survivability and demonstrating 
qualification. Paragraph (f) of I 50.49 
describes several methods, one of which 
must be used, for qualifying ele·ctrical 
equipment important to safety. For 
example, for those licensees which have 
already demonstrated survivability, as 
described in the Supplementary· 
Information of the notice of proposed 
rulemaking for this rule-on hydrogen 
control requirements (46 FR 62281, Dec. 
23, 1981), the qualification methods · 
described in paragraph [f)(2) and (f)(4) 
of I 50.49 could be used to show that the 
aystems and components have been 
qualified. In this regard, the margins 
considered adequate for a degraded 
core accident are less than those 
considered adequate for a design-basis 
accident due to the lower probability of 
occurrence of a degraded core accident. 

The Commission now views 
"qualification" 88 the generation and 
maintenance of evidenc~ using tests and 
analyses to assure that systems and 
components will operate on demand to 
meet_ system· perfqrmance requirements. 
In the case of a hydrogen burn 
environment. this means that there must 
be adequate evidence that systems and 
components necessary to establish and 
maintain safe shutdown and to maintain 
containment integrity are capable ~f 
performing their functions during and 
after exposure to the enyironmental 
conditions created by the postulated 
accident. iricluding the burning of 
hydrogen. Qualification may be 
demonstrated in a manner acceptable to 
the Commission using a combiped 
approach of analysis and testing. Thus, 
an acceptable thermal analysis would 
have to be performed for the 
contairimelit in order to determine the 
thermal.response of the components 
during a hydrogen burn. This thermal 
response should.then be compared to 
the thermal reaponse the components 
had during their qualification testing. 
The licensee should then demonstrate 
that the qualification thermal response 
envelopes the thermal response during a 
hydrogen bum. Selected tests should 
also be performed a.t predicted hydrogen 

bum conditions (or, other tests 
previously performed may be referenced 
if demonstrated to be applicable) to 
reasonably assure the Commission that 
the systems and components are 
qualified to perform their functions 
during and following a hydrogen burn. 
The demonstrations of survivability 
accepted by the staff for Sequoyah and 
McGuire without more testing, analysis 
or documentation are equivalent to 
demonstrations of qualification for a 
hydrogen bum event, and the staff does 
not require any other submittal from the . 
licensees. except for the previously 
identified confirmatory items. 

Paragraph 50.44(cl(3J(v) applies to 
those Mark Ill BWRs and ice condenser 
PWRs that do not have an inerted 
containment atmosphere for hydrogen 
control. At present, this includes ~II 
Mark Ill BWRs and ice condener PWRs, 
since no applicant or licensee has 88 yet 
elected to use the inerting option for 
these plants. The systems and . 
components that must be qualified for a 
hydrogen burn ere those needed (a) to 
shut down the reactor and bring it to 
and maintain it in a safe shutdown 
condition, and (b) to prevent loss of 
containment integrity. These systems 
and components can be further 
categorized as follows: 

a. Systems and components 'mitigating 
the consequences of the accident; 

b. Systems and components needed 
for maintaining integrity of the 
containment pressure boundary; 

c. Systems and components needed 
for maintaining the core in a safe 
condition; and 

d. Systems and components needed 
for monitoring the course of the 
accident. · 

As discussed previously, these 
syiltem1 and components are described 
as bringing the reactor to "safe 
shutdown" rather than "safe cold 
shutdown." Furthermore, the achedule 
for imptementation has been changed to 
one that has been mutually agreed upon 
by the licensee and the NRC staff. 
Finally. the rule has been revised to 
indicate that the environmental 
conditions to be assumed for a hydrogen 
burn do not have to include the effect of 
local detonations if it is shown to the 
Commission's eatisfaction that local 
detonations are unlikely to occur. 

Analyses.[§ 50,44(c)(3)(vi)) 

In the proposed rule, the Commission 
included a description of three different 
approaches concemi.J)g the 
supplementary guidance to be provided 
for performing the required analyses for 
the design of the hydrogen control 
system. These were (a) analyses of 

different accident scenarios, (b) 
analyses of a single accident scenario 
with YBriation of key parameters, and 
(cl analyses using an "envelope ol time 
histories of hydrogen and steam rel~ase 
rates" to be supplied by the 
Commission. The Commission requested 
comments concerning which of-the 
approache1 was preferred as well as 
suggestions regarding improvements or 
other alternatives. · 

Tlaere was no preponderance of 
comments leaning toward a particular 
approach; however, the first two· 
approaches appeared to have _greater 
support. Furthermore, many commenters 
felt that there should be flexibility in the 
approach to be used in the selection of 
the accident 11cenarios. It was also 
suggested that the accident scenarios 
should be considered in order of 
importance using PRA techniques. 

Based on the comments received and 
in consideration of the improved 
calculational data base now avaitable. 
the Commission ha1 decided to adopt 
the second approach; applicants and 
·licensees need not use.the first or third 
,approaches. 

In the selected approach, a base 
sequence will be identified by the 
licensee or applicant based on the 
hydrogen threat to containment 
integrity. Key aspects of this 1equence 
should then be parametrically varied by 
the licensee or applicant in determining 
the acceptability of the containment 
response. This will provide a wider 
range of parameters than that of the 
selected base sequence alone. The 
acceptability of the analyses used in this 
approach depends on the selection and 
range of the parameters behlg varieci-. A 
range must be chosen which includes 
the effects of recovery from the 
dS?graded condition. It is expected that 
each applicant or licensee will review 
its analytical approach with the NRC 
staff and arrive at a mutually agreeable 
method for performing the analyses. 

As an example, in the recent . 
Sequoyah case a, the applicant based it1 
initial. analysis on an accident sequence 
involving a small break LOCA followed 
by loBB of ECCS (S:iDJ, with a typical 
average hydrogen release rate of about 
20 pounds per minute, which the NRC 
staff considered to be representative of 
the accident. However, 1everal concema 
remained open. Among these were the 
possibilities that: (1) Other scenarios 
might present schedules of stea:m and 

•NUREG-0011, Supplement No. II. '"SaFety 
Evaluation Report llelated to the Ope~atlon of 
Sequoyah Nuclaar·Plm,t, Uaita I and .Z." Nov111nbar . 
1982. Available For mapeclion at the Commission'• 
Public Document Room at 1717 H Street NW .. 
Weehi1J3ton, D.C. 



PART 60 • STATEMENTS OF CONSIDERATION 

hydrogen release not covered by the 
a.nalysis chosen: (2) steam inerting might 
occur et aome time during the sequence 
allowing large concentrations of 
hydrogen to develop: (3) the recovery 
period might produce an exceptionally 
large burst of steam or hydrogen; and (4) 
hydrogen might be released after the 
loss of the ice heat sink. 

In the Sequoyah case, the applicant 
br11adened the studies to include higher 
rates of steam end hydrogen release and 
release after the ice melted. The 
broadened calculations included 
hydrogen releases rates ae high ·BB 6 lb. 
per second under representative steam 
conditions, with and without ice. It was 
shown that a representative selection of 
scenarios would be bounded by the 
broadened release rates. including an 
intermediate break LOCA with lose of 
ECC (SiD), a email break LOCA with 
loss of containment heat removal (S.ZG), 
a transient lose of main feedwater and 
lose of all AC power (T8B:,), and a 
transient loss of main feedwater, loss of 
auxiliary feedwater and loss of the ECC 
(TaLI)). The staff concluded that the 
coverage of these additional scenarios 
was sufficient to assure that the 
hydrogen associated with a 
representative group of degraded core 
situations could be managed acceptably 
using the ignition systems. 

As another example, in the McGuire 
case •, hydrogen release rates up to 4.3 
lb. per second under representative 
11team conditions were considered and 
the S.ZD releases were analyzed :with 
and without ice. The results were 
considered acceptable by the staff. 

The staff has accepted ac-powered 
igniters without requiring a backup 
power supply in the two examples cited 
above. This judgment was based upon 
the staffs perception that the 
incremental risk reduction associated 
with provision of the igniter system 
backup power supply did not warrant 
the additional cost at these particular 
facinties. Provision of a backup power 
supply is not required by this rule. 

It is apparent that applicants and 
licensees with conceptually different 
reactors may have to address other 
scenarios. The appropriate details for 
Mark Ill BWRe, for example, are 
Clll'fently being worked out through 
interaction between the NRC staff and 
applicants. 

Previously approved generic or 
reference analyses may be employed in 
lieu of plant specific anlayees where the 

•NUREG-OUZ. Supplement No. 7, "Safety 
Kvaluati1111 Report Ralated lo Operation of McGuire 
Nuclver SIEltloo Uoit11 and Z." May 11!63. Avallsbla 
for imipectloo at !he Commission's Public Document 
11«.m at 1717 H Street. NW. Weohington, D.C. 

generic analyses can be shown to bl! 
applicable. It is believed that the 
adoption of the above approach will 
eliminate the need for repetitive 
calculation offlccident scenarios. 

Dissenting View, of Commis11Sioner 
Alllfllsline 

I vote to approve publication of the 
Commission's final hydrogen control 
rule on December 10, 1984, end I 
continue to support the version of the 
rule that was approved unanimously by 
the Commission on that date. However, 
I aanno! support the Commission's final 
rule being published today because of a >- significant substantive change in the rule 
that was made by my colleagues at the 
eleventh hour. 

The change adopted by the 
Commission majority adds the following 
new sentence to the implementation 
provisions of I 50.44(c)(3)(vii}(B) of the 
rule: 

However, the record in this rulemaking 
shows that such preliminary analyses are not 
necessary for a staff determination the! e 
plant ie safe to operate at full power if the 
staff hes detennined for nimiler plants. 
referenced in this notice of rulemeking, that 
11imilar systems provide a satiMfactory basis 
for a decision to support operation at full 
power until the preliminary a11alyses have 
been completed. 

Under this provision. so long as the 
license applicant's plant is similar to the 
Sequoyah and McGuire plants (the two 
ice condeneer pressurized water reactor 
plants referenced in this notice of 
rulemaking with staff-approved 
hydrogen control systems) and uses a 
hydrogen comrol system similar to the 
igniter systems used in those two plants. 
the applicant need not submit, and the 
NRC staff need not approve, a 
preliminary analysis of the adequacy of 
the )lydrogen control system prior to the 
full-power operation of the plant. The 
practical effect of this new sentence is 
to deny intervenors in some nuclear 
powerplant operating license 
proceedings the opportunity for a 
hearing on the adequacy of the hydrogen 
control measures and analyses 
!lupporting interim operation of these 
plantll. The. immediate purpose of this 
change is to holster the Commission's 
litigation position concerning the 
handling of hydregen control issues in 
one such proceeding-the operating 
licen!Rl proceeding for the Catawba 
plant-the only plant to which this 
sentence appears to apply. 

There are two problems with the 
~Commission. majority's actions that 

lead me to disapprove the revised rule. 
Firot; members of the public were not 
afforded II fair opportunity to comment 

on the option of using the Commission's 
final hydrogen control rule as means to 
eliminate the opportunity to litigate the 
adequacy of hydrogen control systems 
and analyses in individual nuclear 
powerplant operating license 
proceedings. The Commission's 
proposed rule published for comment on 
December 23, 1981 would not have 
affected the opportunity of intervenors 
to obtain a hearing on the adequacy of 
hydrogen control systems and analyses 
to support interim plant operation, and 
neither the Commission's proposed rule 
nor the accompanying supplementary 
information made any mention of this 
possibility. To the contrary, the 
supplementary information on the 
proposed rule, although stating the 
Commission's general conclusion that 
there ie sufficient information available 
to warrant interim approval of 
deliberate ignition systems for ice 
condenser plants, emphasized the need 
for individual licensees to demonstrate 
certain plant-specific elements, 
including the ability of essential 
equipment to continue .to function during 
and after a hydrogen bum. Moreover, 
the supplementary Information clearly 
recognized that the adequacy of 
hydrogen control systems for certain 
types of plants (those with ice 
condenser and Mark III containments) le 
a significant safety issue affecting full. 
power operation of these plants. Thus, 
the proposed rule when read together 
with the Commieeion'l!I 
contemporaneous practice of allowing 
case-by-case adjudication of hydrogen 
control issues clearly did not put anyone 
on notice that the Commission might use 
the rule to prohibit litigation of this issue 
in proceedings. The Commission, then, 
effectively denied members of the public 
the opportunity to comment on this 
significant aspect of the final rule. 

Second, it is inappropriate for the 
Commission to use this rulemaking in an 
effort to bolster its litigation position in 
the Catawba operating license · 
proceeding. The Commission's interest . 
in using this rulemaking proceeding to 
restrict the case-by-case litigation cif 
hydrogen control ieeues only developed 
after the Commission became aware of 
a potential litigation problem in the 
Catawba operating license proceeding . 
caused by the Licensing Board's refusal· 
to allow intervenor& to litigate the · 
adequancy of the Catawba hydrogen 
control system and analyses supporting 
interim operation of the plant. The ' 
Commission ia again tailoring a generic 
rulemakinig to solve a case-specific 
litigation problem. Further, thie last
minute effort to provide another basis 
for rejecting the intervenor'll hydrogen 
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control contentions in the Catawba case 
is inappropriate and unseemly, and 
represents still another example of the 

. Commission's hostility to public · 
participants in our licensing 
proceedings. For the foresoing reasons, I 

. cannot support the revised rule being 
published by the Commission today. 

Apart from these concerns, there are 
two other deficiencie1 In the fmal rule 
that I would have corrected. However, 
these two further deficiencies would not 
have led me to disapprove the rule. First, 
the rule ie limited to boiling water 
reactors with Mark m containments and· 
pressurized water reactors with ice 
condenser containments, and fails to 
include pressurized water reactors with 
larse dry containments. For the reasons 
set forth below, I believe that the 
portions of the rule dealing with 
equipment survivability and 
containment intesrity should apply to 
pressurized water reactors with larse 
dry containments as well. 

This rule establishes a 75 percent 
metal-water reactor level ea the prudent 
standard to be assumed for the desisn 
and analysis of hydrosen control 
systems that are necessary to ensure no 
undue risk to the public health end 
safety. A fundamental element in settins 
the 75 percent metal-water reaction limit 
la the assumption that sufficient 
equipment will survive a hydrosen burn 
or detonation to arrest the course of the 
accident and thereby prevent a 
degraded core accident from proceeding 
to en accident involving meltins of the 
reactor core-en accident that could 
invo1ve the seneration of much more 
hydrogen then would be &B11ocieted with 
a 75 percent metal-water reaction. Iii 
addition, the rule adopts as a principal 

.. objective maintaining a leek tight 
containment following a hydrogen burn 
or detonation. 

· At the same time, the rule recognizes 
that a hydroaen burn or detonation in 
the containment could damage · 
equipment, cables or penetrations in a 
manner that would impair or eliminate 
the capability to arrest the accident or 
that would result in the loss of 
containment integrity. For thie reason, 
the rule requires in I 50,44(c)(3)(v) that 
licensees for plants covered by the rule 
demonstrate that equipment nee~ed to 
establish-and maintain oafe 1hutdown 
and to maintain containment integrity 
will survive a hydrogen burn. 

These concerns regarding· the 
survivability of equipment, cables and 
penetration, following a hydrogen bum 
apply with equal force to pressurized 
water reactors with lerse dry 
containments. The aystema and 
componenta necessary to establish and 

maintain safe shutdown capability and 
containment integrity for reeqtor designs 
in large dry containments are essentially 
the same as those systems end · 
cqmponents in the plants with ice 
condenser contaiments. Similarly, the 
potential for the generation 'of hydrogen 
from a 75 percent metal-water reaction 
is essentially the same in plants with · 
larse dry end ice condenser·. 
containments. In addition, the systems· ·. 
and components in plants with large dry 
containments ere at least es susceptible 
to damage from a hydrogen bum 
produced in a 75 percent metal-water 
reaction es ere the systems. end 

. components in plants with ice condenser 
containments. In feet, given that l~rge 
dry containments will have no required 
hydrogen.control system to.cope with 
large quantities of hydrogen, higher 
concentrations of hydrogen can be 
fonned in large dry containments before 
a random event ignites the hydrogen 
than would be the case for plants with 
ice condenser conteinm!ints and a . · 
,hydrogen control system. Thus, the 
environmental conditions in large dry 
containments could be m.ote challenging 
than those in the plants with ice 
condenser containments. 
. For these reasons, I would have 

applied the equipment survivability and 
containment integrity provisions of 

· I 50.44(c)(3)(v)to pressurized water 
reactors with large dry containments ·as 
well. Additional research may well be 
useful in confinning the accuracy of 
licensees' analyses on equipment 
survivability end containment 
penetration performance, but this 
ongoing research should not serve as en 
excuse for delaying the imposition of the 
equipment survivability end 

· containment integrity requirements of 
the rule for plants with large dry 
containments. 

Second, I would have revised the rule 
to specify that the hydrogen control 
systems required by th~ rule be 
automatically i_nitiated based upon plant 
parameters deemed acceptable by the 
NRC stare This change would have 
eliminated the need to rely dQ operator 
action to activate the hydro$!en control 
system. 

Chainnan Palladino'a Statement on 
Hydrogen Control Rulemaking 

I have the following comments 
regarding the dissenting views of 
Commissioner Asselstine: 

Notice of Proposed Rulemaking 

One of the purposes of rulemeking is 
to address and resolve Issues so·thet l 
they ere not the subject of litigation int 

particular licensing cases unless the · 
final rule provides for that result. _ 

With respect to the hydrogen con~i · · .. 
rule, the Commission stated in the · r: ·· 
N_otice ef Proposed. Rulemaking, "The ·
Commi1Sion concludes, based on . 
available information, that the l11Sue11· ·. 
ere sufficiently resolved to warrant 
interim approval of deliberate. ignition 
systems for ice condenser plenlli." The 
ru!emaking notice also made reference 
lo the deliberate Ignition systems . 
installed at the Sequoyah end McGuire 
plants. · · . 

Regard.iris' the Catawba operating 
license proceeding, the intervenors were 
placed on actual notice on aHeast two 
occasions of the hydrogen .control 
rulemaking. On the first occasion
March 5, 1982~the Licensing,Board, in 
ruling on pending petitions for. 
intervention, declined to admit 
contentions because· the issue they 
addkssed was being considered in the 
hydrogen control rulemaking. 'The 
second occa11ion came .on December 1, 
1982 in a second Licensing Board ruling 
on contentions; where the Board stated 
that th11 hydrogen control rulemaking 
directly addressed the intervenors' 
hydrogen concerns. 

I do not believe that issues which 
have been addressed in the hydrogen 
control rulemaking should be the subject 
of cese-specifi~ litigation. 

Coverage a/ the Rule . 

Two specific technical concerns 
raised by Commissioner Asselstine 
were: (1) the mle fails to include 
pressurized water reactors (PWR's) with 
large dry containments, and (2) the rule· 
failed to req•ire that hydrogen control 
systems by automatically initiated. . 
These were specifically addressed 
during the rulemeking process. 

The acope of the rule was limited to 
include non-inerted boiling water 
reactors lBWR) m end ice condenser .. 
PWR designs end to specifically exclude 
inerted BWR I a_nd BWR II designs end 
large containment PWR qesigns. 
Regarding inclusion of large dry PWR 
containment designs; the need for . . 
additional regulation is being deferred 

>to the time of theaevereaccident 
rulemaking decision since hydrogen 
control is 11ot considered to be en 
immediate aafety concern. 

Regardins the need for automation, 
the advantage, Bild dieadventage11 of 
manual vs automatic actuation of the 
distributed Igniter systems were 
evaluated as part of the rulemaking. and 
manual actuation was concluded to be 
acceptable. 
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'Iba Commi1aion ba1 pmpared a 
replatury analysis mr this regulation. 
The ualysfs n:aiainn the com and 
benefit, of ., rula a, conaidered by the 
Commiuion. A copy of the regulatory 
an-,.ta la ~vai!able Cur impectfmi and 
cop,tng fora fee at the NRC Pablic 
Decament Ream. 1717 H Street. N.W .. 
~ n.c. Shtsle eopie1 of the · 
ualym may 1,e obtained &om Morton 
R. Plellhman. Office of Nuclear 
Replator, Reaean:h. U.S.-Nuclear 
Regulatory CommiHioa. Waehington. 
D,C. ~ TelephOlle (301} 4f3:-m.8. · 
Paperwodc Rechu:lioa Ad 

Tlda final nde impoaa mfmmation ' 
aollec:tion NqUiremeDl:a that are aubject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501. et uq.) ~ · 
requirement, we~ appnmtd by the 
Ofice of Management ud Budget. 
Appmvul Number 31so-ooi1 •.. 

laplatory F1exll>Wty Ad· · · 
la accan:lancu with the ~tory · 

Jl!exibilty Act of 1980. 5 U.S.C. 605{b). 
the Commiuici:a hereby certifiea .that · 
tlaia rule will no~ if pmmulgated. have e 
significant ec:onomic impact OD a 
aubatanttal number of uoall entities. 
Thia rule affect, OWJ tba licaoaiog.and 
operatioa of nuclear power plant&. The 
campanies that own then planta do not 
fall within the acope of the definition of 
'"Small entitiel .. at forth m the ' 
lleplatory flexibility Ad. or the Small 
lluainua Size Standardl nt out in 
reguiatiolll iuud by the Small Buines1 
Adminittratioa at 13 CFR Part 121. Since 
1bue companiB1 ant dominant in their -
aerw:e area,, thia rule doet not fall 
within the purview of tbe act. 

lat of SmJtecta 1.- te CFR Part 50 
Antitru1t. CaHified infomiation. Pire 

preventian. lncorpGra!ioa b:, Referew:e; 
Intergovemmeatal relatiQDI, Nuclear 
power plana and reactoq. Penalty,·. 
Radiation protection. Reactor aitiDg 
c:rfter1a. and Reportiq. and recordkeepl .... requinmenta. . . . .... 

!IO FA 6567 
Publlthed 2/11/85. 

10 CfR IFllrt SO 

Hydrogen Control Aequlremenb , .. 

AGENCY: Nuclear Regulatory · 
CoDUDi,ssion. · 
ACTION: Pinal rule: correction. 

IUW•IIY: In a Federal Register 
~ent published on January 25. 1985 
!.~ FR 3498), the U.S. Nuclear 
~atory Commiuion (NRC) amended 
ltl regulations to improve hydrogen 
control capability for boiling water 
reacton with MARX m cont.aloments 

and for presaurized water reactora with 
Ice condenser containments. This notice 
contained a number of typographical 
emn which are corrected below. 
POii FUlffllllt INPOIUIATION CONTACT: 
Morton R. Fleishman. omce of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commil1ion. Washington. 
DC 20555, Telephone 301-443-7816. 
~Alff INflOIIMATION: 
Correctiom are made to the following 
pager. 

L On pap-3499, column two, line 1S. 
""reduced" ii corrected to ·read "reduce". 

Z. On page 3499, column two, 
paragraph two of footnote two, line one, 
"NUREG/CR.2540" ta corrected to read 
""NUREC/CR-2540". 

3. On page 3499, column three. line 1S. 
'lbe sentence which reada --rhe 
Commiaeion feels confident that there 
will be an appropriate margin of safety." 
fa removed. 

4. On page 3500. column one, second 
full parappb which begins '.'It Wal!I 
11188Hted by some coinmenten ••• ", 
line four after the first word 
"containment,", add "and should not 
impose requirements for the remainfns 
co~tainments" before the word "since". 

S. On page 3500, column one, last 
parasraph. line •ix. after the word 
.. detonattom", add .. cannot occur in lieu 
of evaluating the effectn of local 
detonatiom." . 

6. On. page 3500. column two, aecond 
full paragraph which begin.a "Several . 
commentera have .•• ", line seven. 
.. deferiq" is corrected to read. 
"deferrin&'' and in the same parapph 
oa line 18, "intergrated" ii corrected to 
read "integrated". 

'1. On pese 3500. column three. 11 lines 
from the .bottom of the column;. the word 
.. aafety" it corrected to read "safely". 

a. On page 3502. column three, line 
nine of Commiseioner Asselatine'a • 
Dissenting Views. the word "11111tantive" 
fa corrected to read '"substantive". 

I. On pqe 3502. column thn!e, loar 
linn from the bottom ol the cobmm, the 
word '"Commiuion'1" ii corncted to 
read '"Commlulon". 

10. On pap S50I. col111DJ1 one,' 11 lines 
llom the botton of the column, the word 
'"Mven" la COITeCted to read .. aevere". 

11. 0a page SSCM. colamn two. line ,ix 
of the Lilt of Subject,, add "and 
ftCOrdbeping" after the word 
"lleporttng" and befo111 the word 
"requirements ... 
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I 50.44 lCcnedactl 
12. <;>n page 3505, column two, line 13 

of I S0.44{c)(3)(v)(A), the word 
~tian" ii corrected to read 
"maintain". 

13. On pqe 3505. column two, line 
five of I 50M(c}(3}(vi}(B)(1), the word 
"metalwater" II corrected to read 
"metal-water". 

14. On pqe 3505, column tmee, line 11 
of I S0.44(c)(3)(vi)(B}(.5)(11, the word 
-section" is conected to read "aection". 

1S. On page 3505. column three, linn 
two aru:l three of I S0.44(c)(3)(vii)(B), the 

· wordl "the effective date of this · · 
tection" are replaced by "February 25. 
1985". ·. · ': 

Dated at Wuhiqton. be, thill Sth day or 
FebrauJ 19111. 

For the Nuclear Regulatoi,, Commia1lon. 
s.m..lJ.QDk, 
s«:rtrlary of the Commisaion. 

>so FR 18ss2 
Published 5/3/85 
E'ffactive 10/12/84 

Elimination of Review of Financial 
Qualifications of Electric Utilities in 
Operating License Review and· 
Hearings for Nuclear Power Plants,·· 
Correction 

. S.e Pa" 2 Stateml!lnts of Consideration 

>-50 FR 1_9323 
Published 5/8/85 
Effactive 5/8/85 

10 CFR Part 50 

Emergency Planning and 
Preparednesa 

AGaNCY: Nuclear Regulatory 
Commission. · · 
ACTION: Final rule. . ' . 

SUMMARY: ln.respons~ to Ill decision by 
the United Slates Court of 1'ppeals for 
the District of Columbia Circuit, the 
Nuclear Regulatory Commission is 
revising its emergency planning and 
preparedness regulations for nuclear 
power reactors. The decision requires 
that the NRC remove the provision 
stating that emergency preparednesa 
exercises are not required for any initial 
licensing decision. 
UFECTIYI DATE:.May 8.1985. 

FOIi FUIITHER INFORMATION CONTACT: 
Theresa W. Hajoet. Attomey;Office of 
the General Counsel. U.S. Nuclear · 
Regulatory Commission. Washinstt>n, 
D.C. 20555; Telephone: (202} ~1493. 

SUPPLEM!HTAJIY JNFOAMATION: In Union 
of Concerned Scienti$ts v. NRC. 735 F.2d 
1437 (D.C. Cir. 1984), the U.S. Court of 
Appeals for the District of Columbia 
Circuit vacated the NRC'a 1982 
amendment (47 FR 30232, July 13, 1982) 
to its emergency planning and 
preparedness regulations, 10 CFR 
S0.47(a)(2) (1984), which stated that 
emergency prepared.Desi exercises were 
part of the operational inspection 
process and tbu. were not required for 
any initial licensing hearing or decision. 
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The court held that "Congress did not 
grant the Commission discretion to 
remove so material an issue as the 
results of offsite emergency ' ' 
preparedness from reqauired section 
•l89(il) hearings." 735 F. 2d at 1451. On 
January 7, 1985, the Supreme Court 
denied a petition for certiorari filed by 
severalUtility-Interverfori in the case; 
and on January 30. 1985. the Court of 
Appeals formally vacated the 1982 
amendmenL . 

The basic effect of the court's decision 
and of the rule change which follows is 
that the results of pre-licensing · 
emergency preparedness exercises may 
be subject to litigation before the · · 
Licensing Board. The revision does no• . 
change the general predictive nature of 
the Commission's findings on emergency 
planning and preparedness issues. 

Because the D.C. Circuit held that the 
Commission did not have the statutory 
authority to promulgate the 1982 
amendment. it is unnecessary to provide 
notice and an opportunity to comment 
on this revision. which should be viewed 
ae,an out~wth of the 1982 rulemaking 
proceeding. For the same reason the ., 
Commission finds good cause for · 
'nuµdng the revision effective on 
publication in the Federal Register. The 
revision is an administrative change to 
conform the text of 10 CFR S0.47(a)(2) to 
the result in the case. 

The court specifically focused on the 
last sentence added to 10 CFR 

' 50.47(a)(2) by th'e 1982 Amendment. 
Thus, this sentence Is being deleted from 
10 CFR so.47{aJ(2J. 

Papeiwork Reduction Act Statement 

This revised rule contains no . 
information collection reuirements and 
therefore is not subject to the · 
require!'flents of the Pap,rwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). 

·.!n,iroamental Impact: Categorical 
Exclusion 

The NRC has determined that this 
revised regulation Is the type ohction -
described in cat~gorical exclusion 10 
CFR 5l.%2(c)(3). Therefore. neither an 
environmental impact 1tatement nor an 
environmental assessment has been 
prepared for this revised regulation. 
Moreover. when promulgating the 
original emergency planning and . 
preparedness regulations in 1980, the 
NRC prepared an ''En\1ronmental 
Assessment for Final Changes to 10 CFR 
Part 50 and Appendix E of 10 CFR Part 
50, Emergency Planning Requirements 
for Nuclear Power Plants" (NUREG-
0685,. June 1980). and concluded that 
under the criteria of 10 CFR Part 51 an 
environmental impact statement was 
not required for the Commission's 

emergency planning and preparedness 
regulations, which included 10 CFR 
50.47(a)(2) as hereby revised. 

U.t of Subjects in 10 CFR Part z 
Antitrust, Classified information. Fire 

prevention, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalty, 
Radiation protection. Reactor siting 
criteria, Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and section 553 of Title 5 of 
the United States Code, the NRC is 
adopting the following revisions to 10 
CFRPartSO. 

>so FR 29937 
Published 7/23/85 
Effective 7 /23/85 

10 CFR Part 50 

Analyal1 of Potential Presaurlzod 
Thermal Shock Eventa 

Aftlle"r. N.uclear Regulatory 
Commission. 
ACTION: Final rule. 

IUMMAIIY: The Nuclear Regulatory 
Commission (NRC) Is amending its 
regulations for light water nuclear 
power plants to: (1) Establish a 
acreening criterion related to the . 

•· &acture resiatance of pressurized water 
reactor (PWR) veuels during · 
pressurized thermal shock (PTS) eventr. 
(Z) requinl analyses and 1chedule for · 
implementation of fl111 reduction 
program, that are reasonably 
practicable to avoid exceeding the 
screening criterion; and (3) require 
detailed safety evaluatior:is to be . 
performed before plant operation · 
beyond the screening criterion will be 
comidered. These amendments are 
mtended to produce an Improvement in 
the aafety of PWR vee1el1 by Identifying 
those corrective actions that may be 
required to prevent or mitigate potential 
PI'S events. · · 
IPnCfflYI DATIi: July 23, 1985. 
POii flUIITHD INl'OflllATION CONTACT: 
Roy Woods, Diviaion of Safety 
Technology, Office of Nuclear Reactor 
Regulation. U.S. Nuclear Regulatory 
Commission. Waahington, DC 20555, 
Telephone: 301492-1714, ·. 
8UM.EIIDffAIIY INFOIIMATION:. 

Bac:kpouad 
Tnmaients and accidents can be 

po1tulated to occur in presaurized water 
reacton (PWRI) that result in severe 

overcooling (thermal shock) of the 
reactor vessel. concurrent with high· · ·· 
pressure. In these pressurized thermal 
aback (PTS) events, rapid cooling of the 
reactor ve11el internal surface causes a 
temperature distribution across the· 
reactor vessel wall. This temperature 
distribution produces a thermal stress 
on the reactor vessel with a maximum 
teneile stress at the inside surface of the 
vessel. The magnitude of the thermal 
1trese varies with the rate of change of 
temperature, and with time during the 
transient. and its effect is compounded 
by coincident preseure stresses. 

Severe reactor system overcooling ' 
events with pressurization of the reactor 
vessel (PTS events) are postulated to 
result from a variety of causes. These 
Include system transients. some of 
which are initiated by instrumentation 
and control system malfunctions 
(including stuck open valves in either 
the primary or secondary system), and 
postulated accidents such as small 
break loss-of-coolant accidenta. main. 
,team line breaks, and feedwater line 
breaks. 

As long as the fracture resistance of 
the reactor ve11el material ia relatively 
high, these events are not expected to 
cauH vessel failure. However, the 
fracture resl1tance of the reactor vessel 
material decreases with the integrated 
exposure to fast neutrons during the life 
of a nuclear power planL The rate o.f 
decrease Is depe_ndent on the chemical 
compo1ition of the veaael wall and weld 
materials. H the fracture resistance of 
the vessel has been reduced sufficiently 
by neutron irradiation. severe PI'S . , 
events could cause small flaws that 
might exist near the inner surface to . 
propagate into the vessel wall. The 
assumed initial flaw might be enlarged 
into a crack through the vessel wall of 
1ufficient extent to threaten ve111el 
integrity and, therefore. core cooling . 
capability. 

The toughneas 1ta te of reactor vessel 
material, can be characterized by a 
'"reference temperature for nil ductility 
transition" (RTur), At normal operating 
temperatures, veuel material• are quite 
tough and resistant to crack 
propagation. A1 the temperature 
decreases, the metal gradually loses 
toughness over a temperature range of 
about 100 "F. RT mn la a measure of the 
temperature range at which this 
toughness transition occurs. Its value 
depends on the specific material in the 
vessel wall and the integrated neutron 
irradiation received by the vessel. These 
effects are determined by destructive 
tests of material specimens. 
Correlation,, baaed on tests of 
irradiated specimens. have been 
developed to calculate the 1hift in RT NM 
u a function of neutron fluence for 
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varioua material compoaitiona. The 
value of RT NDT at a given time in a 
ve11el'1 life i1 used in fracture 
mechanics calculation, to determine 
whether a111umed pre-exiating flaws 
would propagate when the veaael ill 
1ubjected to overcooling events. 

The PI'S l11ue ii a concern only for 
PWRI, Boiling water reactors (BWRs) 
operate with a large portion of water 
inventory inside the preaaure ve1111el at 
Aturated conditiou. Any sudden 
cooling will condenae· steam and result 
in a pre1111ure decrease. Simultaneous 
conditions of high pre11ure and low 
temperature are considered to be 
Improbable. Mo11t BWR1 al10 receive 
lower integrated faet neutron flux at the 
;ve11el inner wall. resulting in smaller 
RT""' 1hifta. BWR1 are designed with a 
thinner-walled ven11eL resulting in lower 
thermal 1tre11 intemlties for postulated 
cracke. 

On the basis of 1tudies of severe 
overcooling events that have occurred. 
generic calculation, of postulated PTS 
eventl that could occur, and veaael 
integrity calculations. the NRC staff baa 
concluded that a value of RT IIDf I can be 
Hlected 10 that the ria,k from PTS eventt 
for reactor ve111el1 with smaller RT'""' 
valuee 11 acceptable. (The riek for 
vea1el1 with higher values of RT NM 

might al.ea be 1hown to be acceptable. 
but the demonatration would require 
detailed plant-specific evalualiona and 
po11ibly modification, to existing 
equipment.1ystem1, and procedure,.) 
The 1taff recommended that a value for 
RT IID'I' be established a, a screenins 
criterion that would determine the need 
for. and timing of, further plant-specific 
evaluations. · 

The 1taff'1 approach to selection of 
the RT !IDT screenins criterion ia 
dncribed in detail in SECY-82-465.1 In 
aummary; the approach WH to use a 
deterministic fracture mechanic, 
algorithm to calculate the value of RT NDT 

for which a11umed pre-existing naws In 
the reactor vuael would be predicted to 
initiate (srow deeper Into the v11sel 
wall) assuming occumnce of one of the 
aevere iivercoolins event, that have 
been experienced in U.S. PWR1. Thene 
"critical" values of RT lmT were related 
to the expected frequency of the 
experienced aevere overcooling events 
ba1ed on a limited data ba,e, conslatlng 
of eight eventa in 350 reactor•yean. 

In addition. the 1taff conaldered a 
wide 1pectrum of po1tulated overcooling 

'llT- decruea wltb depth llrum the lnllu 
IVfact of 111 lmdialed -1'1 WIIL TAJ» del:rtlM 
la 1cco11111ted for ill Vftlll lnw,rity anal)'NI. M 
lllled la 11111 d!ICWHlll llld In Ille ICINNJII c:rllarlL 
IT- 11 1111 peak value 11 the l111lde 1111'111:1 of 1111 
nt11L · 

1C:0,IGI of 11111 d-t an 1Y1llabl1 for public: 
illlpec:Uon and copytna 111b1 Public: Docwn1111 
Room al 1717 H Sltfft. NW, W1thlnt1on. DC 205$6. 

events that could occur. These events 
were srouped into catesories, estimates 
were made of their expected frequency. 
and stylized characterizations of the 
temper~ture and pressure time-histories 
were developed for each event category. 
The estimates presented in detail in 
SECY-82-465 are based on a seneric 
study of Westinghouse-designed PWR. 
1ystems. and are considered also to be 
generally representative of PWR 
1y1tems designed by Combuation 
Engineering. Because there are some 
significant differencee between those 
desisna and PWRa designed by Babcock 
& Wilcox that affect the characteristics 
and estimated frequencies of Pl'S 
event& information wa1 also developed 
for the Babcock & Wilcox designs. This 
Information 11 described in detail in 
Enclosure C to SECY-83-288 Uuly 15, 
1983)1• It wae concluded that the PTS 
risk for B&W plants 11 not significantly 
different from that of other PWRs. A 
probabilistic treatment of the fracture 
mechanics calculation, Willi developed 
lo gain insight into the sensitivity of the 
fracture mechantca calculationa to 
uncertaintiee in the nriou1 input 
parameters. By combining the estimated 
frequencies of postulated event• with 
the probabillatic fraemre machanica 
reaulta. eome estimates of the 
probability of vnae! failun, resultiq 
&om PTS event, were developed. These 
estimatee wera u.eed by the 1taff to 
better undentand the 111sidual nab 
inherent in the uaa of the screenins 
criterion approach for further nalutiam 
and resolution of the PTS issue. 

On the baai1 of these studies. the NRC 
1taff concluded the PWR reactor 
presaure vessela with conservatively 
calculated valuet of RT mr leaa than 270 
-p for plate material and axial welds, 
and leH than 300 "F for circum!erenUal 
welds, present an acceptably I.ow risk of 
vessel failure from PTS.events. 

Propoaed Rule 
OD February '1, 1984. the Commiuion 

publiahed a propoaed rule ID the Federal 
hptu (49 FR '498) that would: (1) 
_Eltabliah u RT.,.. 1creeaing criterion: 
(Z) require licensee• to 1ubmit prnent 
and projected values of RTIIM (3) Nquirt 
early analyai1 and implementation of 
1uc:h fa1t neutron flux reduction 
progranu u are reaeonably practicable 
to avoid reaching the IC1'81lllllli 
criterion: and (4) require plant-1peciflc 
PI'S safety analyse, before a plant ii 
within three calendar years of reaching 
the ICl'e8Dlll8 c:ritericn. including 
analyae1 of alternatives to minlmtza the 
PTS problem. After COD1ideration of the 
public comment& received. the 
Commi111ion baa modified the propond 

1Coplft of 11111doc:uml11111"1 av1ll1ble rOf' public 
IIIIPKltlltl and COP)illl al Ille Plabllc Docwl1111 
Room 111717 H Sll'ffl, NW. W•1hl1111011. DC 20SS5. 

rule as dillCWised in the followins 
section. 

Comments on Propoeed Rule 
The CommiHion.received .tweaty~~O 

letters commenting on the proposed rule. 
Copien of those. letters are available for 
public ~epection and copying for a fee·. 
at Uie NRC Public Document Room at 
1717 H Street, Washington, DC. Fourteen 
letters were from utilities (or from · 
attorneys repres.enting utilities): three . 
from PWR N·.idear Steam Supply · 
System manufacturers, one from an 
architect/engineering firm. and one from 
a sroup representing the nuclear . . 
Industry. The remaining three-letters 
were from members of the public. 'two of 
the three being from the Hme 
individual. There were a total of 181 
'Individual comments; which are. 
discussed by subject below. 

Commis•ion Approval To Exceed 
Screening (;riten'on· 

Comment: Eleven commenters agreed 
with the intended use of an RT wr -, . · 
screening criterion to d'!termine if and 
when mrther Mfeti analyses would ~e 
reqQired. but expreseed concem that by 
requiring Commission approval of these 
analyses before operation beyond the 
criterion. the propo11ed rule in fact . · · 
eatabliah9d the RT m values 11 . 
operating limits. They recommended 
that the rule should be amended to 
allow contin11ed operation unless the 
Commiaaion specifically disapprovn the 
required safety analyses. 
· Response: The Commi11ion affirm• 
that the purpose of the PTS 1creening · 
criterion is to determine whether and . 
when further plant-specific safety 
analyses are required. I11 acceptabiUly 
for that purpose i1 baaed on the · · 
Commiaaion't1 judgment that the generic 
Pl'S studies already performed by the 
induatry and the NRC staff provide · 
reaaonable assurance that operation of 
PWR pn,1eure veasels with RT l'ID'f value, 
below the screening criterion doe, not .. 
result m undue riak to the public health 
and safety because of the potential for 
PTS events. However, the exis~ . 
1eneric 1tudie1 do not In themselvei 
provide 1h11 Hlllll'Mct for operation of 
individual pre111UN1 veuel1 with higher 
RT NM' values. I.e., with lower fracture 
re1l1tance. The Commlsaicin has -· · · · · 
CODcluded that detaUeci"plant-1peciflc 
analyee1 are required to provide tbi1. 
auuranca. For those case, (expected to 
be relatively few) where licensee, . ·· 
determine that !he screening criterion .· 
will be exceeded before the end of the : 
desired service life of the veaHl. and 
who nevert:beleu wish to continue 
operation. the lkenHe1 clearly have • 
responaibility to provide the neceeiary 
basis for aasuriag the protection of the · 
public health and 1afety prior to · · 
operation beyond the 1creentna 
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criterion. The Commission's 
responsibility is to review the licensee's 
aubmittals and reach a decision on 
whether continued operation fa 
acceptable. The Commiasiou recognizea 
that a timely decision on Its part Is , 
essential to avoid placing an unfair and 
unacceptable economic penalty on the 
licensee, but has concluded that the 
requirement for prior Commission 
approval in the proposed rule is 
appropriate and consistent with lta 
statutory responsibilities. 

Comment· Eight commenters also 
recommended that if the required safety 
analysis are not accepted by the · 
Commission, then the proposed rule 
requirement that any further request . 
must be baaed mi ''modificatiolls to 
equipment, systems and operation of the 
facility in addition to those previously 
proposed .•. ," should be changed so 
that re-analyses based upon better 
methods or new infonnatfon would also 
be acceptable. 

Responae: 'nie Commission agrees 
that further analyses based upon better 
methocn or new infonnation should be 
an allowable altemative if the original 
required safety analyses were not 
approved by the Commission. The final 
rule (I 50,&1{b)(6)) has been alianged to 
reflect this alternative. 

Reference Temperature Definition and·. 
Calculational Method · 

Comment: Nine of the commenters 
noted that since the proposed rule 
prescribes a specific conservative 
method for calculation of RT 1111'1' for use 
as a screening criterion, there ie a · 
potential inconsistency with the tenn 
RTNDTas used elsewhere (e.g .. in the 
ASME Code and in Appendix G to 10 
CFR Part 50). The commenters 
recommended that RTIIUT be defined the 
same as In these other documents, or 
that the results of the prescribed 
calculation (for purposes of the PTS 
rule) be given a different designation. 

&sponse: The· final rule has been 
changed to define the reference 
temperatme used for comparison with 
the acreening criterion, and calculated 
u prescribed by I 50.81{b) of the rule 
u '"n!ference temperature for 
pressurized thermal shock" (RT PTi) 

Comment: The commenters also 
recommended that the values for copper 
and nickel content and fluence in 
Equations 1 and 2 of I S0.61{b) be 
described u .. best estimate" values and 
that the ''Margin" tenn to be added to 
Equations 1 and z be defined as 
covering uncertainties in those 
quantities as well as the uncertainties in 
initial RT IIDT value and in the 
calculational procedure for R'Trrs, 

Response: This change has been made 
in the final rule. 

Comment: One of the commenters 

requestec;I that the defmition of ''Reactor 
Vessel Beltline" in the proposed rule be 
made the same as that given in 
Appendix G to 10 CFR Part 50. 

Response: The Commission notes that 
the definition is the same as that given 
in the latest revision of Appendix G that 
was published In the Federal Register 
May 27, 1983 (48 FR 24008) •. 

Uu of Otber Reference Temperature 
Correlations and ProbabJ1istic Fracture 
Mechanics 

Comment: Nine commenters 
responded that the rule should clearly 
state that alternative means of 
calculating RT MDT (other than those 
specified in the rule) are acceptable for · 
use in the analyses required by the rule 
to show acceptability of operation 
above the screening criterion values. 
One commenter requested that use of 
1urveillance data be allowed in 
evaluating the reference temperature. 

Seven commentera requested that it 
1hould ·also be made clear within the 
rule that the uae of prQbabilistic fracture 
mechanics (PFM) techniques are 
acceptable in establishing PTS-related 
risk when performing these analyses. 
Five commenten also suggested that it 
1hould be acceptable to use other RT NDT 

(now called RTrrs} correlations to show 
that a plant 11 below the RT rrs screening 
criterion and hence that no analyses are 
required. . 

Response: The Commission dearly 
Intends that licensees be free to provide 
any information relevant in performing 
the rule-required analyses to justify 
continued operation of the plant. Thia 
includes other RTNDT correlations, 
1urveillance data, and PFM techniques. 
The wording or the rule in paragraph 
S0.61{b)(4) llas been changed to reflect 
this intenL 

However, the final rule does not 
permit use of other RTrn correlations or 
aurveillance data in determining 
whether or not a reactor vessel exceeds 
the icreenlng criterion; The screening 
criterion waa aelected taking many 
ancertaintie1 Into accounL induding the 
perceived conservatism of the 
pre1cribed method for calculating RTrrs-

&porting of Changes in Reference 
Temperature Projections 

Comment· Three commenters 
responded that the requirement to report 
new pn;>jected values or Reference 
Temperature when significan1 changes 
occur i1 unnecessary. They believe that 
the reporting requirements of Appendix 
G to 10 CFR Part 50 ~re adequate. One 
commenter 1uggeated requiring re
reporting only If the changes would 
indicate that the 1creening RT mi would 
be exceeded before the expiration of the 
operating licenae. · 

Rssponse: The Comminsion must be-

Informed early of any trends in RT rn 
changes, to allow adequate time for any 
nece11ary actions leading to 
Implementation of corrective actions at 
any planL Therefore, the Commission · 
continues ,o believe that the reporting 
requirement as written in the proposed 
rule i1 neceesary, and has not changed. 
the reporting requirement in the final 
rule: 

Altemativn to Flux Reduction 

Comment: Sixteen commenters 
responded thaL for those plants 
projected to exceed the screening 
criterion. the bias toward flux reduction 
a1 the 1,referred" corrective action 
ehould be eliminated, and that other 
options should be allowed. including 
early analyses to Justify actiona other 
than flux reductions. 

Response: The rule does not preclude 
options other than flux reduction . 
measures. The Implementation schedule 
for flux reduction options may include 
consideration of· other option, proposed 
by the licensee provided .those other 
optiona are thoroughly f uatified by the 
licensee on a time schedule that will 
allow Commission review and 
acceptance before the efficacy of flux 
reduction is precluded by the passase of 
time. · 

Guidance of Plant-Specific Analysis 

Comment: Thirteen commenters 
responded that the guidance and 
acceptance criteria for the analyses 
required by the rule should be provided 
witli the rule, or the rule should be 
delayed until they can be provided. 

~sponse: The Commission believes 
that the rule addreaaes an important 
safety issue and should be promulgated 
without delay. The development of the 
suidance and acceptance criteria 
involves performance by the staff and. 
its contractors of analyses of the type to 
be required later from BO~e licensees. 
The performance of the analyses 
require, several sequential steps which 
cannot be 1ignificantly shortened, and· 
the insights to be gained from these 
analyses are ne~aaary before the staff 
can draft Its guidance. Therefore, the 
Commission believes that the best 
course of action Is to promulgate the rule 
now and provide the guidance and 
acceptance criteria in late 1985 or early . 
1986. Thie will be at least a decade 
before any licensee will need to begin 
perfonning the analyses for submittal 
three years before exceedins the RT rn 
criteria. based on the Commission's 
current understanding of the nux levels 
at all PWRa. ln order to avoid difficulty 
for any licensee where thi1 expectation 
11 not fulfilled. the Commiaaion has 
changed the final rule to require 
licenaeea to submit the required 
analyses three yeara before the plant 11 
projected to exceed the 1creenlng 
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criterion. or one year after iHuance of 
the guidance and acceptance criteria, 
whichever is later. 

If a licensee elect, to perfonn 
analyses to justify alternatives to flux 
reduction prior to issuance of the final 
suidance and acceptance criteria, the 
1taff will provide on request its best 
current judgement of what analyses are 
likely to be acceptable and what level of 
Nfety will be required. 

Timing of Required Plant:Specific 
Analyses ~ . 

The Commission invited public 
comments regarding whether the 
detailed analy1ea 1hould be required 
five years prior to exceeding the 
ecreening criterion. instead of the three 
yean in the proposed rule. 

Comment: Eleven commentera. 
re11ponded with ten of the eleven 1tating 
that three yean ia preferable. The 
eleventh comment stated that a five 
year requirement would be useful to the 
extent that it would lead to earlier 
Commi111ion reaction and a longer lead 
time for implementation, but also noted 
that .. unles11 the NRC reaction is timely. 
the advantage will be lost." 

Response: The Commission believes 
!hat three yean allows adequate time 
for review and implementation of any 
necesaary corrective actions. Therefore. 
the three year requirement has been 
111tained in the final rule. 

Necessity of PTS Rule 

Comment: One commenter responded 
that the rule is not necessary and that its 
purpose could be accomplished with a 
generic letter or plant-specific action, 
1ince the lead plants have already been 
identified. 

Respon•e: The Commission evaluated 
alternatives to rulemakins prior to 
publication of the proposed rule. Plant-
1pecific infonnation is needed to 
determine whether or not corrective 
action, ant needed, In sufficient time to 
allow Implementation before PTS ri1k 
exceed, acceptable levels. The 
Commission believet a rule 11 the 
appropriate mean, to accomplish the 
above for all plants that may require 
action. 
Adequacy of Bases for Proposed Rule 

Comments were received from two 
individuals that expressed general 
concerns regarding the Commission's 
basea for the proposed rule. These 
individuals' various contentions are 
briefly noted below with the 
Commission'• response. 

Comments: 
(1) Flux measurement, and/or 

calculations are uncertain. 
(2) Basia and a11wnptions of PTS rule 

are incorrect. 
(3) There are other causes of 

embrittlement that are not considered 
by the PTS rule. 

(4) Coupons used to monitor vessel 
steel embrittlement are not 
representative of the vessel material. 

(5) PRA techniques are inadequate. 
Response: When the NRC staff 

performed the studin upon which the 
PTS rule la based, It was recognized that 
there were many uncertainties. involved 
in determination of risk due to PTS. The 
uncertainties were taken into account 
when the screening criterion was 
selected, allowing a conservative margin 
for safety and time for implementation 
of identified corrective actions before an 
acceptable level of safety is exceeded. 
The probabilistic risk analysis (PRA) 
and detenniniatic methods used and 
conclusiorui reached that risk is 
acceptable for vessels with RT l"T3 below 
the screening criterion are discussed in 
SECY-82-465, SECY-83-288, and in the 
Federal Register Notice of Proposed 
Rulemaking (February '/, 1984). 

Comment: 
(6) The ability to detect cracks greater 

than '1<1-inch in depth, and the "leak 
before break" principle. are relied upon 
In the resolution of Unresolved Safety 
Issue A-11, Reactor Vessel Materials 
Toughness. 

Response: This comment is not 
relevant to the bases for the PTS rule 
1ince the ~xistence of a non-detected, 
non-leaking crack was conservatively 
.a11umed in the PTS analyses. 

Comment: 
(7) The Nie should apply to BWR's. 
Response: The Commission does not 

believe that PTS Is a significant safety 
concem for BWRs. and believes that the 
PTS Nie should not be applied to BWRs. 
The several technical reasons for this 
(low probability of the event. leaser 
embrittlement due to shielding from 
larger amounts of water, and lower 
,treas intensity due to a thinner vessel) 
are explained in the staff testimony 
given at the licenalng board hearing for 
Limerick In response to contentions by 
the same commentor. 

Comments: 
(8) The base, for the PTS rule come 

mostly from operating reactor data. 
(9) The Kreening criterion in the PTS 

rule i1 not based on observed 
precursora. 

Response: As flxplained in SECY-82-
465, the PTS rule l1 based both on a 
1tudy of PTS precursors that have 
actually occurred. and on analytical 
1tudiea of more aevere event• that have 
not actually occurred. 

Comments: 
(10) Generic analyses used without 

verification for specific plants. 

• ~ck IJc:eMlft8 Board. Order dated 
November 1a. 111113. Mmnonndum ud Order 
Cnnlin8 Appllcan1'1 Mollon for Summary 
D11poaitioa of Contention ~ Docket Noa. SG-352-
0t. and 50-353-CL 

(11) Link between Control System 
Interactions and Preasurized Thennal 
Shock not properly Included. 

Response: The·PTS rule establishes a 
screening criterion. with a conservative 
maFgin to allow for uncertainties, below 
which the Commission has concluded 
that PTS risk i11 acceptable for any PWR. 
The Nie also requires that plant-specific 
analyses be performed to identify any 
necessary corrective actions, well 
before the screening criterion is 
exceeded. Those required analyses will 
be plant-specific and will be required to 
Include items such as control system 
interactions. 

Comment: 
(12) The Commission's analyses had 

to assume the existence of flaws. 
Response: This la correct. If no flaw 

exists. then there Is no PTS problem. 
Therefore, the Commission's analysis 
made the conservative assumption of 
the existence of a flaw, the depth of 
which was chosen, for each analysis. to 
maximize the likelihood of vessel 
failure. 

Comment· 
(13) B& W reactors are more 

susceptible to PTS-related failure. 
Response: Based on staff analysis, 

reported in Enclosure C to SECY-83-288. 
the CommiHion concluded that the PTS 
risk for B&W plants is not significantly 
different from that for other PWRs. 

Comment: 
(14) Pump seal failures are not 

accounted for. 
Response: Pump seal failure is one 

postulated cause of a email Loss of 
Coolant Accident (LOCA) and was 
accounted for In the analyses on which 
the PTS rule is based. 

Comment: 
(15) Mill8ilea might penetrate 

containment during a PTS event. 
Response: The analysis on which the 

PTS rule is based a111ume that vessel 
failure and core melt Is a serious safety 
threat and must be avoided with or 
without containment failure. Those 
analyses did not quantify the probability 
of containment failure. However, the 
1creening criterion was set at a value 
sufficiently low to account for the 
perceived small probability that a PTS 
event might fail containment. The 
Commission's long-term studies of PTS 
Include analyzing the possibility of _ 
containment failure, and it is expected 
that the analyses required by the PTS 
rule will also require each licensee to 
perfonn such evaluations before the 
1creening criteria specified are 

_ exceeded. 
Comment: 
(16) Fuel maneuvers to lower the 

fluence Invite licensee cheating. 
Response: The type of "maneuvers" 

performed to lower flaence to the 
critical welds are not the day-to-day 
maneuvers evidently envisioned by the 
commenter. These "maneuvers" involve 
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aelection of a particular pattern for 
arranging various type!! of fuel with 
various bumups in the core. This is done 
every year to 18 effective full power 
months when the core is reloaded, and 
la thoroughly verified by multiple 
checks. The flux reduction accomplished 
la also verified both experimental!~· and 
analytically. ·and will be reviewed by 
the Commission. 

Comment: 
(17) Fracture mechanics calculations 

do not have an experimental basis. The 
largest vessel ever tested was 1/ath
acale, and it "burst at ¥.,rd the pressure 
calculated using fracture mechanics 
considerations." 

Response: The experimental and 
analytical bases for the Commission's 
fracture mechanics methods are 
thoroughly documented (for example, in 
SECY~-465) and are generally 
accepted in the engineering community 
as adequately conservative. A recent 
Veth-scale vessel test. the first such 
vessel subjected to pressure and thermal 
stress, failed at a stress very close to the 
predicted stress. s 

Comments on Supplementary 
Information Section of Notice of 
Proposed Rulemaking 

Several comments were received that 
relate to the Supplementary Information 
section of the February 7, 1983 Federal 
Register Notice. These comments are 
discussed below. 

Number of Reactors Expected to 
Remain in Below RTrrs Criterion 

Comments: Several commenters took 
lnue with the possible implication of a 
atatement made that moat PWRs will 
exceed the RT !IDT criterion. 

Response: The Commission agrees 
that the implication is incorrect, and 
notes that it currently projects that the 
majority of plants are not expected to 
exceed the criterion before the · 
expiration of the operating license. 

Conservatism of Rule 
Comment: Eight of the commentera 

responded to the statement by 
Commlaaloners Ae111el111tine and Gilinaky 
In the Supplementary lnfonnation 
aection that numerous conservative 
factors, uncc!lservative factors, and 
unknown factors In the PTS analyses 
need to be considered appropriately In 
the acceptance criteria being developed 
by the ataff, and that a suitable margin 
of aafety 8hould be retained throughout 
the aervice life of the facility. The 
commenters felt that In light of recent 
work by Oak Ridge National 
Laboratory, Electric Power Research 
lnatitute, etc., the ataff has adequately 

•HHvy Section Steil Technolo0 Progr,1m, 
SlmlaMual Proa,am R1port. NUREC/CR-3744 Vol, 
1. CL Pugl1. Copl11 ire available for public 
IIIIJIICllon and copylna at Iha Public Document 
Room at 1717 H. Street. Wuhinston. o.c. ·osss. 

considered all factors and the statement 
ia unwarranted. 

Response: The Commission believes 
that although considerable knowledge 
has been gained about PTS in the past 
two years, the previous statement by 
Commi~ioners Anelatine and GiUnsky 
remains valid. 

Consideration of Pouible License 
Extension · 

Comment: Several commenters 
viewed the statement In the 
Supplementary Information section 
regarding licenaee consideration of the 
possibility of future license extension 
reque1t11 when evaluating flux reduction 
optiona. as premature. and 
recommended deletion. 

Reaponse: The rule does not explicitly 
require thia comlderation, but the . 
Commiulon continuea to believe that 
the potential for license extenalona 11 a 
factor that licensees should consider. 

P~ferred lli•k R«Juction Action:, 
Comment· Several commenters 

f'!!COmmended deletion of a at.atement In 
the Supplementary Information aection 
that-In the analysis ofmodificationa in 
aupport of operation beyond the 
acreening criterion. "[m)odilicationa to 
equipment or systems are preferable to 
reliance on procedure modifications." 

Response: Since the statement could 
be interpreted u prejudging a regulatory 
decialon. It haa not been Included in the 
Supplementary Information aection of 
this rule. · 

Thermal Annealing Requirement in 
Appendix G to 10 CFR Part 50 

Comment: Sixteen comments were· 
received In reaponae to the 
Commiaaion'a request for public 
comment on the merits of eliminating 
the thermal anpealing requirements of 
10 CFR Part SO. Appendix, G (Fracture 
Toughness Requirements) paragraph 
IV .B., which atatea: 

"Reactor vnsela for which the 
predict-,ci value of upper-thelf energy at 
end of life 11 below SO ft-lb df for which 
the predicted value of adjuated · 
reference temperature at and of Ufe 
exceed, 200 "F (Sl3 'CJ muat be deaigned 
to permit 11 thennal anneal.ins treatment 
at a aufficlently high temperature to 
recover material toughne11 propertlea .of 
ferritlc material, of the reactor ve11el 
beltline." 

All of the commentera Mid this 
requirement was too restrictive and 
ahould be deleted. The moat-cited 
reaaon was that annealin& 11 onlj one of 
the po111ible actions and deletion would 
provide delirable Oexibllity to 
demonatrate acceptably low risk. None 
of the commenlera aald It waa 11 

hardship to design to permit annealing. 
although one wrote, "Al a practical 
matter, lt la lmpo1111ible l!> d~ign for a 
proceu that bu not been technically 
developed." On the other hand. eight of 
the commentem urged thal deletion . 
". • • should not In any way Imply that 
a utility ii prevented from uaing the 
thenna.1 annealing proce11 aa an option 
to IDA:rease aafety margin." 

Reaponse: The Commi11ion accepta 
the comment that to require design for 
annealing if radiation damage la 
expected·to be significant ii too 
restrictive. The deci&ion to anneal 11 
largely an economic one, which ahould 
be left to the licensee. Paragraph IV .B 
was intended to alert applicanta that 
annealing might someday need to be 
considered. to require that it be 
considered in th.I! design phase if a , 
aignificant level of radiation damage 11 
expected. and to define that leveL Yet. It 
appean that tbere have been few, if any, 
actual detign features added to 
accommodate annealing. Other 
maintenance, ln.apection and repair 
operations place 1imilar requirementa 
on ch!aranCH and radiological hazard,. 
Veaael axpanalon at the nozzles ii not 
expected to exceed that experienced In 
operation at the design temperature (650 
'F), The extra features on the· · · 
11urveillance program are referred to 
briefly in ASTM E 185, which ia . ·. 
referenced in Appendix H to 10 CFR 
Part 50. Thu.a, It can be conduded that 
this paragraph bu bed little impact on 
the deaign of planta. Third, the .zoo 'F 
RTlfflr/so ft-lb c:lteria have been 
misinterpreted la the paat to mean 'that 
operation beyond those ll.mita·t, umafe, 
which ii not true. For theae ruaons. the 
Commi111ion ii planning a aeparate 
rulemakins action to delete paragraph 
IV .B. of Appendix G. 10 CFR Part SO. 
The annealins alternative wlll remain In 
the regulation. aa stven In paragraph 
V .D. of Appeadjx G. · · • 
Fracture Mecham"c. Methodology To Ba 
UHd for Plant-S{JIICific Analysis . 

Comment: One telephone comment 
w111 received regardfns a perception 
that the Commlaaion would encourase 
or require development and 11111 of the 
newest fracture mechanica tecbniquea 
for the req_ulred plant-apeclfic. PTS 
analyaeL 

Respon1t1: It 11 anticipated that the 
forthcoming 1taf!' guidance on the 
preparation of plant-1pecific PTS 
analysea wW 1pecify that the .. 
determini1tic fracture mechan.lc:a . 
technique, underlying the algorithma ID 
the probabilistic fracture mecbanica 
evaluation, be conaervative, at&ndard 
methodologlea that have been In uae for 
aome time. It 11 not the Intent of the 
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· Commission to require use of new 
methods that would "break new 
ground", such a1i'those which account 
for elastic-plastic deformation. 

Explanation of the ~ule_llequirements 

Paragraph (b)(2) of I 50.61 establishes 
an RT,,_based screening criterion, 

'· and presents the conservative method 
chosen by the staff for' Ute calculation of 

· the RT PrS for the purpo'se of comparison 
· with the screening criterion. The basis 
for selection of this method is presented 
in Appendix E of Enclosure A to SECY 
82-465. Since the acceptability of the 
screening criterion was based on generic 
studies, and since the purpose of the 
criterion is to provide a defined and 
consistentthreshold for initiating·the· 
submittal of plant-11pecific analyses, the 
rule I 50.61(b)(1) requires each licensee 
to aue&11 the current and projected 

. , values of RT rn using the methodology 
· , ,described in paragraph (b)(Z) of the rule. 

Although the Commiuion expects that 
alternative methods of detennining 
RTNDT may be justified for me in plant
specific evaluations of PI'S events iD the 
futur,e, the rule requires that the 
prescrib!!d conservative method for 

· calcula.ting RTrn be ueed to determine 
a when the plant-specific evaluations 
· must be performed. . , 

Applicants for operating licenae9 are 
required to provide projected values of 
RT ffll as part of the final aafety analysis 
report as provided in the amendment to 

. paragraph (b) of I 50.34, "Contenlll of 
Application~: Technical Information." 

On the basis of information cummtly 
available, it appears that the RTrrs of 
most reactor vessels will remain below 
the screening criterion throughout the 
service life. For other reactor vesoel11, 
fuel management programs could be 
'instituted that would result in core 
configurationa reducing neutron flux at 
critical locations, thereby •lowing the 
increase of RT Pl'!I ·110 that the saeening 
criterion would not be exceeded. The 

· Co~ission recognizes that.further 
refinements ln materials information, 
analyses of PTS event frequencies and 
ecenatjos, and plant-specific analyses of 
altemative measures·to reduce PI'S risk 

· may provide a basis for the · 
acceptability of continued operation 
with RT~ values iD excess of the 
screening criterion. The preparation.a1id 
review of such. analyae" and 
deterinination of their acceptability will 
require su~tantial time. However, the 
effectiveness of flux reduction programs 
depends on early implementation. The 
Commission has determined that· 

· · reasonably practicable flux reduction 
programs should be Implemented 

. promptly where needed' to maintain 

reactor vessel RTl'I'll below the screening 
criterion, without awaiting possible 

· planl-specific determinations that higher 
values of RT PTS ere acceptable. 
Therefore, the rule I 50.61(b)(3) requires 
licensees with pressure vessels for 
which the reference temperature is 
projected to exceed the screening 
criterion before the expiration date of 

· the operating license to submit an 
analysis of such flux reduction programs 
as are reasonably practicable to avoid 
exceeding the screening criterion, and a 
schedule for implementation of such 
programs. The NRC staff will review 
these submittals to confirm that 
reasonably practicable programs have 
been, or will be, implemented. . 

At the time of this submittal, or at a 
later time, licensees may submit 
additional plant-specific analyses to 
justify (by new information, improved 
analyses or evaluations of alternative 
measures) operation with less restrictive 
flux reducti.on program~ in the future. 
The proposed schedule for 
implementation ohny needed flux 
reduction program may reflect 
appropriately ·the possibility of such 
justification. However, it is the 
Commission's intent-that the . 
effectiveness of flux reduction programs 
that are needed to avoid, or to delay, 
reaching the screening criterion, and · 
that.are reasonably practicable, should 

. not be reduced by delay in 
. .implementation, pending review of these 

analyses. The Commission expects that 
in evaluating the need for flux reduction 
programs, each licensee will consider 
the possibility that, in the future, the 
licensee may wish 'lo seek approval of a 
license amendment to extend the 
expiration date of the license. Since 
consideration of protection against PTS 
events would ~e a factor in the 
Commission's decision on such a 
request, licensees should consider·flux 
reduction programs that would prevent 
reaching the screening criterion by the 
end of the anticipated service·life of the 
facility. 
, When. a licensee determines, and the 
Commission agrees, that reasonably 
practicable flux' reduction measures 
have been o.r ~ill be implemented, and 
that the _vessel RTPTS is still projected to 
exceed the screening criterion before 
expiratjon of the operating license then 
the rule (§ 50.61(b)(4)) requires the . 
submittal of a plant-specific safety· 
analysi~. The analysis must include an 
assessment of the vessel fracture 
mechanics properties for the remainder 
of vessel life, including effects on PTS 
risk of possible changes in fuel loading 
patterns affecting the neutron flux at the 
,easel wall.' The analysi11 must also 

Include a quantitative assessment of the 
PTS risk due to operation of the 
particular plant. It must identify 
potential event sequences that 
contribute significantly to PTS risk: It 
must consider both the exp~cted , 
frequency ~f these event sequences 11nd. 
the conditional probability of vessel_ 
failure and subsequent core melt, given , 
the occurrence of these event sequences, 
and identify what, if any, modifications 
to equipment, systems and operation are 
necessary to prevent potential failure of 
the reactor vessel as a result of · 
postulated PTS events, if continued . 
operation beyond the screening criterion 
is allowed. Finally, the analysis must 
estimate the effects of recommended 
corrective actions on PTS risk and must 
justify, partly on the basis of risk 
analysis, operation at RTPTB values 
above the screening criterion after 
completion of corrective or mitigative 
actions. 

The plant-specific analysis must be 
submitted substantially in advance of 
the projected time at which the . 
screening criterion would be exceeded, 
to allow time for Commission review of . 
the analysis and licensee 
implementation of any proposed 
modifications well in advance of 
reaching the screening criterion. It is the 
Commission's intent that the staff 
perform a timely review of these 
analyses so that decisions, regarding 
any necessary corrective actions, are 
made with allowance for sufficient time 
to implement corrective actions before 
the screening criterion is exceeded. 

Section 50.61(b)(5) of the rule provides 
for Commission review of these 
analyses. The Commission must 
approve the analysis before the plant 
may operate at RTPl'S values above the 
screening criterion. 

The staff is developing additional 
guidance on the content of the required 
plant-specific analysis and on the .. 
acceptance criteria the staff will use in 
reviewing the analysis. The staff expects 
this guidance to be- available long before 
any licensee will be required to start 
such an analysis (ba·sed on estimated 
rates ofRTPl'8 increase and recent 
information regarding the efficacy of 
flux reduction techniques planned at 
several plants with high RTl'I'll values). 
The rule requires submittal of the plant
specific analysis at least three years 
before the screening criterion would be 
exceeded or one year after staff 
issuance of the guidance and acceptance 
criteria regarding those analyses, 
whichever is later. No plant-specific 
analysis performed in response to the 
requirement of I 50.61(b)(4) should be 
started before issuance of this 



PART 60 • STATEMENTS OF CONSIDERATION· 

additional staff guidance. However, 
should a licensee decide to perform a 
plant-specific PTS safety analysis as 
part of its response to I 50.6l(b )(3) in 
support o( alternatives to, or 
implementation schedules for, flux 
reduction measures, the staff wlll meet, 
upon request, with the licensee to · 
provide its.best current guidance for 
such analysis. 

Paragraph (b)(6) of I 50.61 provides 
that if the Commission concludes that 
the plant-specific analysis. including any 
plant modifications proposed, does not 
provide a basis for approval of 
operation at values of RTPnl In excess·of 
the PTS screening criterion for a given 
facility, then that facility may not be · 
operated beyond the criterion unless the 
licensee requests and receives 
Commission approval based on 
additional modifications or new factors 
that would reduce the potential for · 
failure of the reactor vessel due to PTS 
events. 

Environmental Impact: Categorical 
Exclusion· 

, The NRC has determined that this 
final rule Is the type of action described 
in categorical exclusion 10 CFR 
51.22(c)(3) (ii) and (iii). Therefore, 
neither an environmental impact 
statement nor an environmental 
assessment has been prepared for this 
final rule. 

Regulatory Flexibility Act Certificatfon 

As required by the Regulatory 
Flexibility Act, 5 U.S.C. 605(b), the . 
Commission certifies that this rule does 
not have a significant economic impact 
on a substantial number of small· 
entities. This rule specifies minimum 
fracture toughness properties of 
irradiated pressure vessel materials to 
ameliorate the effects of PTS events on 
nuclear facilities licensed under the 
provisions of 10 CFR 50.21(b) and 10 
CFR 50.22, The companies that own 
these facilities do not fall within the 
scope of the definition of '.'small 
entities" as set forth in the Regulatory 
Flexibility Act of the Small Business 
Size Standards in regulations issued by 
the Smell Business Administration et 13 
CFR Part 121. 

Paperwork Reduction Act Statement 

This final rule emends Information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management end Budget, 
approval number 3150-0011. 

Regulatory Analysis 

The Commission hes prepared e 
regulatory analysis for this regulation. 
Th~ analysis examines the costs and 
benefits of the rule es considered by the 
Commission. A copy of the regulatory 
analysis le available for Inspection and 
copying for a fee at the NRC Public 
Document Room, 1717. H. Street, NW,. 
Washington, DC 20555. Single copies of 
the imalysis may be obtained from Mr. 
Karl ICniel, Office of Nuclear Reactor 
Regulation, U.S. Nuclear Regulatory ' · 
Commi11&ion, Washington,,DC 20555, 
Telephone (301) 492-7359. 

Ust of Subjects In 10 CFR Part 50 

Antitn1St, Classified infonnation, Fire 
prevention. Incorporation by reference, 
lntergoverrunenllll relationa, .Nuclear 
. power plants and reactors, Penalty, . 
Radiation protection, Re!lctor siting 
criteria, Reporting end record keeping . 
requirements. 

For the reasons set out in the · 
preamble and under the authority of the 
Atomic Energy Act of 1954, es emended, 
the Energy Reorganization Act of 1974. 
end 5 U.S.C. 553, the NRC is adopting 
the following amendments to 10 CFR 
Part 50. 

>,so FR 34085 
Published 8/23/85 
Effective 8/23/85 

Minor Clarifying Amendment; 
Definitions · 

See Part 1 Statements of Consideration 

>, 50 FR 38097 
Published 9/20/85 
Effective 10/21/85 

Revision of Backfitting Process fot · 
Power Reactors 

See Part 2 Statements of Consid.eration 

>, 50 FR 38970 
Published 9/26/85 
Effective 10/28/85 

10 CFR Part 50 

Codes and Standards for Nuclear 
Power Plants 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Co~mission Is amending 
its regula lions to incorpora le by 
reference the Winter 1982 Addenda, 
Summer 1983 Addenda: Winter 1983 
Addenda, Summer 1984 Add~nda .end 

1983 Edition of Section Ill, Division 1, of 
the American Society of Mechanical 
Engineers Boiler end Pressure Vessel 
Code (ASME Code), end the Winter 1982 
Addenda, Summer 1983 Addenda, and 
1983 Edition of Section XI, Division 1, of 
the ASME Code. The sectiona of the 
ASME Code being incorporated provide 
rules for the construction of light-waler- . 
cooled nuclear power plant components · 
and specify requirements for inservice 
inspection of those components;· 
Adoption of these amendments would . 
permit the use of improved methods for 
construction end inservice Inspection of 
nuclear power plants. . . 
EFFECTIVE DATE: October 28, 1985. The 
incorpor&tion by reference of certain, . 
publications listed in the regulations is . · 
approved by the Director of the Federal 
Register as of October 28, 1985 . 

FOR FURTHER ltFORIIATION CONTACT: · 
Mr. G. C. Millman. Division of 
Engineering Technology, Office of 
Nuclear Regulatory Research, U.s: 
Nuclear Regulatory Commission, . . 
Washington, DC 20555, Telephone (301) 
443-7862. 

SUPPLEMENTARY INFORMATION:. On May 
17, i985. the Nuclear Regulatory 
Commission published in the Federal 
Register (50 CFR 20574) a proposed 
amendment to its regulation, 10 CFR 
Part 50, "Domestic Licensing of ... 
Production end Utilization Facilities.': to 
update existing references to specific 
editions end addenda of the American 
Society of Mechanical Engineers Boiler 
and Pressure Vessel Code (ASME · 
Code), to make editorial corrections to .. 
the existing rule; to simplify the language 
of the rule; and to delete two 9bsolete 
provisions. 

This amendment revises § 50.5511 to 
incorporate by reference all editions 
through the 1983 Edition end all 
addenda through the Summer 1984 . . 
Addenda that modify Division 1 rules of 
Section m, "Rules for the Construction 
of Nuclear Plant Component11," and all 
editions through the 1983 Edition and all 
addenda through the Summer 1983 
Addenda that modify Division 1 rules of 
Section XI, "Rules for the Inservice 
Inspection of Nuclear Power Plant . 
Components," of the ASME Code. The 
Summer 1983 Addenda·for Section XI 
does not include technical requirements 
related to Division 1; but Is included in 
the reference to prevent the confusion 
that might occur with e leek of 
continuity in the addenda references.·" 

Editorial revisions are included in this 
amendment to correct certain existing · 
footnote end paragraph references that 
are.inconsistent with the last 
amendment (49 FR 9711) this rule and to 
pimpHfy the laflguage. These editorial 
revisions are contained entirely in. 
§ 50.55a(g). 
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For facilities whose operating licenses 
were issued prior to March 1, 1976, this . 
rule provided the effectiye ~ate for. 
implementing the -inservtce inspection 
requirements and for defining the 
effective edition and a~denda of the 
Code for the start of the next one~third 
of a '120-month inspection interval after 
Sepiember 1, 1976. Sine~ this one-thi_rd 
of an inspection i~terval has already 
been coinplet~d for' all applicable 
facilities, § 50,~5a(g)(4)liii) which 
addresses the implementation of that 
inspection is unnecessary and. is deleted 
by this amendment. 

Power reactors for which a notice of 
hearing on an application for a 
provisional construction permit or ,a 
construction permit had been published 
on or.before December 31, 1970, were . ·· 
permitted to use the rules for . . . · . 
construction permits prior to January 1, 
1971. This amendment deletes § 50.55a(i) 
which covers th.is provision because· it is 
no longer.necessary .. Section 50.55a(c){4), 
provides that for these and other . · . 
facilities thatreceived a construction 
permit prior to May 14, 1984, the . 
applicab~e Code Edition and Addenda 
for a component ofthe reactor coolant 
pressure boundary continue to be that 
Code· Edition and Addenda that were . 
required by Commission regulations for 
the component at the time of issuance of 
the construction permit. .. 

Interested persons were invited to 
submffwritten comments for 
consideration in connection with the 
proposed amendments and the draf( 
regulat~ry ·analysis by Julr 16, 1985. No 
adverse comments or &18111ficant · 
questions were received in res~nse to. 
the notice, of proposed rulemakmg. . 

Endron~ental Im~ct: Categorical · 
Exclusion , . 

The NRC has determined that this 
fin1il'rule is the type of action described 
in categorical exclusion 10 CFR . 
51.2.2{c){3). Therefor~ neither an 
environmental impact statement nor a11 

environmental assessment has been 
prepared for this, final rule. . . 

Regulatory Analysis . 

The Commission has prepared a 
regulatory analysis on this regulation. 
The analysis examines the costs and · 
benefits of the alternatives considered 
by the Commission. Interested persons 
may examine a copy of the regulatory 
analysis at the NRC Public Document · 
Rooin, 1717 H St. NW., Washington, DC. 
Single copies of the analysis may be 
obtained from Mr. G.C. Millman, 
Division of Engineering Technology, 
Office of Nuclear Regulatory Research, 
U.S. Nuclear Regulatory Commission, 
Washington, DC, 20555, T!,!lephone (301) 
443-7862. . 

Paperwork Reduction Ad Statement· 
This final rule·incorporates by 

reference information collection . 
requirements that were reviewed by the 
Office of Management and Budget. The 
0MB approval number is·3150-0011. 

Regulatory ·Flexibility Certification 
· As required by .the Regulatory 

Flexibility Act of 1980, 5 U.S.C. 605(b), . 
the Commission hereby certifies that . ·· 
this rule does not have a significant 
economic.impact on a substantial . 
number of small entities. This rule 
affects only the licensing and operation 
of nuclear power plants. The companies 
that own these plant's do not fall within 
the scopE; of the de"finition of "small . . 
entities" set forth in the·Regulatory 
Flexibility Act or the Small Business 
Size Standards set out in regulations . 
issued by the Sma!I Business . 
Administration at 13 CFR Part 121. 

List of ~jects in 10 CFR Part 50 . 

. Antitrust, Classified information, Fire 
prevention, Incorporation by reference, 
Intergovernmental relations. Nuclear 
power plants and reactors, Pen~l.ty, 
Radiation protection, Reactor s1tm~ 
criteria. Reporting and recordkeepmg 
requirements. . · · 

Pursuant to the Atomic Energy Act o_f 
1954, as amended, the Energy 
Reorgnization Act of 1974, as amended,· 
and 5 U.S.C 553, the NRC is adopting the 
following amendments to 10 CFR Part 
50. 

.···50FR41128 
· Published 10/9/85 

Effective 10/4/85 

10 CFR Part 50 

Regional 4censlng Program; Fort St. 
Vraln Nuclear Generating Statfon 

AGENCY: Nul::lear Regulatory . 
Commission. · 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending Part 50 of its 
regulations concerning the domestic 
licensing of utilizatipn facilities to . . _ 
provide information concerning the . 
NRC's regional licensing program. This 
amendment states that authority and 
responsibility for implementing NRC's 
nuclear reactor licensing program . . 
pertaining to the Fort St. Vrain Nuclear 
Generating Station will be c_arried out 
by the Directo_r of Nuclear Reactor 

· Regulation and specifies where 
communications and applications 
relating lo that facility should be sent. . 
The amendment is necessary lo inform . 
the- licensee and the public of current . 
NRC practice and organization. 

EFFE~IVE DATE: October 4, 1985. 
FOR FURTHEi'I INFORMATION CONTACT: 
Hugh L. Thompson, Jr., Director, 
Division of Licel}sing. Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
Regulatory Conimission, Washington, 
DC 20555. Telephon~(301l,492:-9595,,._. 
SUPPLEMENTARY INFORMATION: The . 
Commission has completed a pilot ·· 
regionalization program to demonstrate 
that specific reactor licensing activities 
can be effectively accomplished in NRC 
regional offices: Since December 1, 1982, 
certain licensing activities for the Fort 
St. Vrain Nuclear Generating Station 
(Utility Licensee: Public Service 
Company of Colorado, License No. DPR-
34;.Docket No.-50-267) have been 
carried out by NRC's Region IV (RIV) as 
part of the pilot regionalization program. 
However, regionalization of the reactor 
licensing function will not occur in the 
near future. Consequently, all licensing 
responsibilities for the Fort St. Vrain · 
Nuclear Generating Station should be 
returned to the Office of Nuclear . 
Reactor Regulation. The delegation of 
authority to the Regional Administrator 
of NRC's Region IV will be rescinded · 
effective October 4, 1985. Copies of the 
memorandum effecting the 
recentralization of Fort St. Vrain 
licensing responsibilities have been 
placed in the Commission's Public 
Document Rooms at 1717 H Street, NW., 
Washington, DC, at the RIV Qffi~e, 611 
Ryan Plaza Drive, Suite 1000, ~lmgton, 
Texas, and· at the Greeley Pubhc · · · 
Library, City Complex Building, Greeley, 
Colorado 60631 (the local public · · 
document room for the Fort St. Vrain 
Nuclear Generating Station) where they 
are available,for inspection and copying 
by the public. . 

This amendment to 10 CFR 50.4, is 
necessary to inform licensees and the ·. 
pu~lic ofcurrent NRC practices and 
organization. As amended, I 50.4 . 
requires.that inquiries concerni~ NRC 
regulation of all types of production and 
utilization facilities, including the Fort 
St. Vrain Nuclear Generating Station, be 
sent to the Director of Nuclear ~eactor 
Regulation and specifies the proper 
address. The amendment deletes 
"paragraph" (c) and references to 
paragraph (c). The amendment _does not 
change the requirements for direct 
communication between the licensee 
and RIV; Since this amendment is 
nonsubstantive,and relates to matters of 
agency organization a~d procedure, the 
noti'ce and comment procedures of the 
Administrative Procedure ,Act (5 U.S.C. 
553) dci not apply and goods cause exists 
for making the amendment effective on 
October 4, 1985. ' 

En~ironmental hnpact Categorical 
Exclusion 
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The NRC has determined that this 
final rule is the type of action described 
in c~tegorical exclusion 10 CFR ' 
51.22(c}(3). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been· 
prepared for this final rule. 

Paperwork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Officer of Management 
and Budget approval number 3105--0011. · 

List of Subjectil bi 10 CFR Part SO , 

Antitrust. Cl~ssified information, Fire 
prevention, Incorporation by Reference; 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the En~rgy Reorganitation Act of 1974, 
as amended, and 5 U.S.C. 553, the NRC 
is adopting the following amendment to 
10 CFR Part sci. · 

> 50 FR 50764 
Published 12/12/85 · 
Effective 1 /13/86 · 

10 CFR Part 50 

Specific Exemptions; Clarification of 
Standards 

AGENCY: Nuclear Regulatory 
Commission. · 
ACTION: Final rule .. 

SUMMARY: The Nuclear ~egulatory 
Commission is amending its regulations 
to clarify the standards that will be 
applied when it considers whether to 
grant exemptions from the requirements 
codified in 10 CFR Part 50. 
EFFECTIVE DATE: January 13, 1986. 
FOR FURTHER INFORMATION CONTACT: 
F.X. Cameron, Office of the Executive 
Legal Director, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Telephone: 301-492-8689. 
SUPPLEMENTARY INFORMATION: , 

i. Background 
On April 26, 1985, the Commission 

issued a proposed rule modifying the 
criteria for granting exemptions from the 
requirements of 10 CFR Part 50 for the 
licensing of production and utilization· 
facilities. 50 FR 16506. Section 50.12(a) of 
Chapter I, Title 10, the Code of Federal 
Regulations provides that the 
Commission may grant exemptions from 

the regulations in Part 50 that it 
determines are authorized by law and 
will not endanger life or property or the 
common defense and security and are 
otherwi&e in the public interest. · · · 
Traditionally, this authority has been 
delegated by the Commission to Hs'staff 
which determines whether exemptioris · 
are needed and-justified. The· · 
Commissibn believes that it is not . · 
possible for its regulations to predict 
and accommodate every conceivable 

· circumstance. Consequently, 'ii has 
historically provided mechanisms,to 
grant exemptions.where apP,lication of 
the regulation would not serve the 
public interest and no undue risk to the 
public health and safety would occur as 
a result of not requiring literal' · 
adherence to a particular fequireri:tent. 

In rl)viewing § 50.12(a) requ~sts for 
exemptions, the NRC staff ("stafr',) has 
considered whether. any undue risk 
would resuhfrom the granting of a. 
particular exemption. This 
determina.tion was, in general, based.ori 
a qualitative engineering analysis of the. 
purpose of the regulatory requirement 
and consideration of the rri'ethods 
specified in the specific regulation for 
achieving. the regulatory purpose. The 
staff compared the pi'oposedmethod of 
compliance to ensure thaMhe regulatory 
purpose was satisfied and .that the · 
method to be used in a particu,lar case 
was, uneer the particular circumstances. 
before the staff, appropriate and 
technically sound for accomplishing-the. 
regulatory purpose. In recent years · 
when probabilistic quantitative 
assessment techniques have been 
available, these techniques, along-with·· 
engineering judgment, have been used·to 
ensure that the exemption involved was· 
acceptable from a safety standpoint In 
summary, the staff would evaluate an 
exemption request to determine if there. 
was a justifiable reason for the. . 
proposed exemption and, in addition, 
whether adequate protection of the . 
public health and safety would be,· 
maintained if the exemption were 1 

granted. 
As noted in the Supplementary ... 

Information to the proposed rule, several 
recent adjudicatory proceedingi; . . . 
reviewed by the ComII1iss_ion, had made 
it evident that it would be desirable to 
attempt to state clearly the 
circumstances-for. which the . 
Commission believes_.that exemptions. 
are warranted.for the guidance_ of 
applicants, licensees, the staff, .and the 
public. For example, the,Commission's 
recent decision.on an exemption request 
for the Shoreham nuclear power plant, 1 

represented a departure from past staff 
practice in the exemption area. In 

'In the Matier of Long Island Lighting Campo~y 
(Shoreham Nuclear ~wer Staliori, Unit 1), CLl-84-
8. 1e !'l'RC 1154, (May 16, 1934) (hereinafter 
"Sh-,raham"). 

Shoreham, the Commission requested 
the applicant, in addressing the· · 
determinations to be made under the 10 
CFR § 50.12(a) exemption criteria, to 
include a discussion of: , . . . 

1. The 'exigent circumstances' that 
favor the granting of an exemption · 
urider 10.CFR 50.12(a) should it be able 
to demonstrate that, in spite of its 
noncompliance with GDC 17, the health 
and safety of the public would be 
protected. 

_2. Its basis for concluding that, at the 
power levels for which it seeks · .. · .. 
authorization to operate, operatioi:i 
would be as safe under the conditions 
proposed by it, as operation would have 
been with a fully qualified onsite A/C 
power source. · .. . 

In the. context of exemptions related · 
to plant operations, these . , , · 
determinations regarding "exigent •. , · 
cfrcumstances" and "as safe as" are.not· 
explicitly stated in 10 CFR 50.i2(a). . · . 
Although the Commission specified that. · 
Shoreham was only to apply to the , . 
particular circ.umstances of that case, it 
also directed the development of this· 
rulemaking to codify appropriate , . . 
exemption standards. The proposed rule. 
was an attempt to fashion a , 
comprehensive,. consistent. practicable, 
and appropriate framework for · 
reyiewing exemption requests, ·based on 
past staff practice and on the 
Commisf!ion's concerns, as evidenced in 
the Shoreham.decision and related , ., · 
discussi~ns. , : 

The Commission expects the intent of , 
its regulations to be met and normally 
this requires conforming to the 
regulations as stated. There are ... 
circumstances. however, where on 
balance it would not be equitable.orjn 
the public interest to require literal 
adherence to regulations particularly 
where a particular requirement applied. 
to a specific plant would not result in an 
improvement in overall safety or a · . 
reduction in risk to the public.· : . 

The objective of this rulemaking is to 
identify the criteria to apply in sucQ 
circuinstances and to provide a means· 
for considering these circumstances so 
that consistent regulatory decisions can 
be made concemiiig exemptions to 
Commission regulations.· .. 

The Commission's'exemption · 
authority is exercised consistent wit\! 
the Administrative Pro·cedure Act's 
requireinents for -informal ruleniaking, . 
i.e. the regulatory policy for a particular ·· 
rule is developed through the rulemaking 
process without expecting a need for 
large numbers of exemptions. Therefore, 
the Commission will exercise its· · 
discretion to limit exemptions in ariy 
particular area if the "exceptions" to the 
rule threaten to erode the rule itself: The 
Commission is also aware that 
exemptions can serve as warning 
signals that a particular rule may need · 
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to be revised and can serve as a 
supplement to traditional evaluation 
mechanisms in identifying areas in need 
of revision. . 

II. The Proposed Rule 
The proposed rule retained the 

existing criteria of§ 50.12(a) in a slightly 
modified form, as general standard, for 
thii granting of exemptions. Under 
proposed § 50.12(a)(l), the Commission 
could grant exemptions which: 
are authorized by law, will not present an 
undue risk to the public health and safety, are 
consistent with the common defense and 
security, and are in the public interest. 

In a departure from the text of the 
existing rule, the proposed rule would 
have required a finding that the 
exemption will not "present an undue 
risk to the public health and safety" and 
would be "consistent with the common 
defense and security,'.' These standards 
provicle an explicit recognition of 
traditional staff practice in evaluating 
the safety implications of ii particular 
exemption. 
, As is currently required by § 50.12(a), 
the proposed rule would have also 
required that the exemption be in the 
"public interest." However, the 
Commission explicitly stated that the 
public interest determination would 
consist of a consideration of the special 
circumstances that justify the 
exemptiori. This determination would be 
confined to the consideration of the 
equities of the situation, similar to those 
cited in the Shoreham decision, 
including the stage of the facility's life, 
any financial or economic hardships, 
any unusual difficulties in complying 
with the regulation, any internal 
inconsistencies in the regulation, the 
applicant's good faith effort to comply 
with the regulation from which the 
exemption is sought, the public interest 
in adherence to the Commission's 
regulations, and the safety issues 
involved. 

In additi~n to the general standards of 
proposed § 50.12(a)(1) the Commission 
proposed to add a new § 50.12(a)(2J, 
which would require that a particular 
condition exists before an exemption 
could be granted. The Commission 
stated that these conditions represent 
situations in which it would be 
reasonable to grant an exemption, 
provided that the general standards of 
§ 50.12(a)(l) are also met. The 
conditions were selected on the basis of 
exemption criteria that have been noted 
by the courts with approval (special 
circumstances, hardship, equity, more 
effective implementation of overall 
policy, circumstances substantially 
different from those considered in the 
rulemaking proceeding) and on the basis 
of examples from past Commission 
exemption practice for which the 

circumstances underlying the exemption 
appeared to be relevant and appropriate 
for exemption relief. The Commission 
emphasized that the conditions in 
proposed § 50.12(a)(2) constitute a 
specific application of either the safety 
criterion or the public interest criterion 
stated in the general standards of 
proposed § 50.12(a)(l). Although an 
exemption request could satisfy one of 
the conditioris in proposed § 50.12(a)(2J,. 
the general criteria in proposed 
§ 50.12(a)(1) would also need to be 
satisfied. 

Proposed § 50.12(a)(2) would have 
required that one of the following be 
satisfied before an exemption could be 
granted: 

(i) Application of the regulation In the 
particular circumstances would be in 
conflict with other rules of the 
Commission: or 

(ii) Application of the regulation in the 
particular circumstances would not 
serve the underlying purpose of the rule 
or is not necessary to achieve the 
underlying purpose of the rule: or 

(iii) Alternative or compensatory 
means exist to achieve the underlying 
purpose of the regulation: or 

(iv) The exemption would result in an 
overall benefit to the public health and 
safety that compensates for any 
decrease in safety that may result from 
the grant of the exemption; or 

(v) Application of the regulation 
would result in treatment of the 
particular applicant or licensee in a 
manner substantially different than 
other similarly situated applicants or 
licensees; or 

(vi) The exemption would provide 
only temporary relief from the 
applicable regulation; or 

(vii) There is present any other 
material circumstance not considered 
when the regulation was adopted. 
The Commission directed the staff to 
use existing staff practice, pre
Shoreham, in evaluating exemptions, 
pending the effective date of this 
rulemaking. Commissioner Asselstine 
requested comments on the following 
proposed rule as· an alternative to that 
proposed by the Commission: 

Section 50.12 Specific Exemptions 
(a)(l) The Commission may. upon 

application by any interested person or 
upon its own initiative, grant 
exemptions from the requirements of the 
regulations in this part. 

(2) The Commission will not consider 
granting an exemption unless special 
circumstances are present Special 
circumstances ere present whenever: 

(i) Compliance with the regulations 
would be inconsistent with some other 
Commission requirement; 

(ii) compliance with the regulation 
would decrease overall facility safety, or 

would not achieve or not be necessary 
to achieve the purpose of the regulation; 

(iii) compliance would result in undue 
hardship or other costs that are 
significantly in excess of those 
contemplated when the regulation was 
adopted, or that are significantly in 
excess of those incurred by others 
similarly situated; 

(iv) a compliance issue is raised late 
in the licensing review that cannot be 
fully resolved in a timely fashion despite 
good faith efforts; 

(v) compliance would result in 
applicant or licensee being treated in a 
manner significantly different from 
others similarly situated; or 

(vi) there is present any other material 
circumstance not considered when the 
regulation was adopted. 

(3) · No exemption will be granted 
unless the Commission finds that it 
would be authorized by law and would 
be in accord with the common defense 
and security, and that there would be no 
undue risk to the health and safety of 
the public. 
III. Public Comments 

The Commission received seventeen 
comments on the proposed rule. Sixteen 
of these were from the nuclear industry, 
comprised of electric utilities, law firms 
representing electric utilities, architect 
engineers, and a trade association. One 
comment was submitted by the law firm 
of Harmon &·Weiss, representing the 
Union of Concerned Scientists (UCS). 
The industry comments were generally 
supportive of the Commission's 
objective in attempting to clarify its 
exemption policy. However, industry 
commenters did recommend revision of 
selected details of this proposed 
clarification. They also expressed both 
favorable and unfavorable comments on 
the specific provisions of Commissioner 
Asselstine's proposal, noting that in 
many respects there did not seem to be 
any substantial differences between the 
two versions. The comments submitted 
on behalf of the UCS focused 
exclusively on the Commission's basic 
authority to grant exemptions, and 
requested that the Commission 
withdraw the proposed rule as being 
outside of the Commission's authority. 
The discussion of the comments has 
been organized into the following 
segments-

A. The extent of the Commission's 
authority in "the exemptions area. 

B. The "no undue risk" and "common 
defense and security" standards of 
proposed § 50.129(a)(1). 

C. The "public interest" standard of 
proposed § 50.12(a)(1). 

D. The "special circumstances" 
criteria of proposed § 50.12(a)(2). 

E. Temporary noncompliances. 
F. Relationship to other Commission 

regulatory actions. 
G. Policy statement versus rule. 
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A. The Extent of the Commission's 
Authority in the Exemptions Area 

The UCS requested that the 
Commission withdraw the proposed rule 
because, among other reasons, the 
Comm!ssion does not have the statutory 
?uthor1ty ~o grant any exemption!! from 
its regulations. The UCS cites the 
Supreme Court in E.l duPont de 
Nemours 8 Co. v. Train, 430 U.S. 112, 97 
S.Ct. 965 (1977), for the proposition that 
the authority of an administrative 
agency to issue exemptions must be 
gran!e.d by Congress. either through the 
sp~c1f1c l_ang~age of the eqabling statute 
or its legislative history. Acccording to 
UCS, because the Atomic Energy Act 
and its legislative history contain no 
specific provisions allowing the 
Commission to grant exemptions from 
its regulations, the "Commission lacks 
the grounds to establish rules for 
exemptions from its regulations." As 
evidence for this proposition UCS cites 
sec~ion 103b(2) of the Atomic Energy Act 
which states that the Commission shall 
issue production or utilization licenses 
to persons wh~ 

... are equipped to observe and who agree 
to observe such safety standards to protect 
health and to minimize danger to life or 
property as the Commission may by rule 
establish. 42 U.S.C 2133(b)(2]. 

In additiqn, no variance from the 
above requirement can be found in 
Section 161h of the Atomic Energy Act, 
42 U.S.C. 2201(h), characterized by UCS 
as the provision that "governs 
consideration of license applications." 

As the Commission stated in the 
Supplementary Information to the 
proposed rule, the authority of an 
administrative agency to povide for 
exemptions from its regulations is well
established. In United States v. 
Allegheny-Ludlum Steel, 406 U.S. 742 
(1972). the Supreme Court recognized the 
authority of an agency to establish 
exemption to address peculiar factual 
situations. As stated by the Court-

It is well-established that an agency's 
authority to proceed in a complex area • • • 
by means of rules of general application 
ent~ils a concomitant authority to provide 
exemptions procedures in order to allow for 
special circumstances. Id et 755. 

In a case involving regulations of the 
Federal Communications Commission 
the United States Court of Appeals fa; 
the District of Columbia Circuit 
emphasized that "a system where 
re~ulations are maintained inflexibly 
without any procedure for waiver poses 
legal difficulties" because the power of 
an agency to promulgate general 
regulations in the public interest "does 
not relieve it of im obligation to seek out 
the 'public interest' in particular 
individualized situations." WAIT Radio 
v. FCC, 418 F.2d 1153, 1157 (D.C. Cir. 

1969). The court noted further that-

[t]he agency's discretion to proceed in 
difficult areas through general rules is 
intimately linked to the existence of a safety 
valve procedure for consideration of an 
application for exception based on special 
circumstances. Id. 

Furthermore, as noted by the the 
Court of Appeals for the District of 
Columbia Circuit, and contrary to the 
thrust of the USC comment.-

Certain limited grounds for the creation of 
exemptions are inherent in the administrative 
process, and their unavailability, under a 
statutory scheme should not be presumed, 
save in the face of the most unambiguous 
demonstration of congressional intent to 
foreclose them. Alabama Power Co. v. Castle. 
636 F.2d 323, 357 (D.C. Cir. 1979]. 

The Supreme Court decision cited by 
UCS, E.I. duPont de Nemours 8 Co. v. 
Train, supra, was based on the Court's 
interpretation of the specific statutory 
scheme embodied in the Federal Water 
Pollution Control Act Amendments of 
1972 (FWPCA). Unlike the instant 
rulemaking, duPont involved the issue of 
granting exemptions from a specific 
statutory obligation, rather than 
exemptions from regulations designed to 
implement a general statutory 
obligation, for example, the 
Commission's responsibility to ensure 
adequate protection of the public health 
and safety. The Court noted that Section 
306 of the FWPCA, which directs the 
EPA to establish national standards of 
performance for new sources, contains 
no provision for exceptions from the 
standards for individual plants. On the 
?ontrary, Section 306(e) expressly makes 
1t unlawful to operate a new source in 
violation of the applicable standard of 
performance after its effective date. 
Consequently, the Court concluded that 
EPA did not have the authority to issue 
variances for individual plants unable to 
comply with the national standards of 
performance promulgated by EPA for 
the discharge of pollutants from "new 
sources" (as opposed to "existing 
sources"). The Court's conclusion was 
based on the clear congressional intent 
that the new source standards should be 
absolute prohibitions. As the Court 
noted-
... A variance provision would be 

inappropriate in a standard the t was 
intended to ensure national uniformity and 
"maximum feasible control of new sources." 
Supra at 138. 

Notably, from the standpoint of the 
UCS assertion that a statute must 
explicity provide for the authority to 
issue exemptions, the Court did find that 
EPA had the authority to issue 
individual variances from the effluent 
limitations required to be applied by 
July 1 .. 1977, for existing sources, despite 
the failure of the FWPCA to explicitly 
provide for such variances. 

In regard to the provisions of the 
Atomic Energy Act cited by UCS, the 
Comission cannot find any evidence in 
the general licensing standards of 
section 103b(2) that Congress intended 
to prohibit the Commission from issuing 
exemptions in limited circumstances. 
Furthermore, it is unclear what 
relevance the UCS citation of Section 
161h has to the matter of exemptions. 
Section 161h authorizes the Commission 
to-

Consider in a single application one or 
more of the activities for which a license is 
required by this Act, combine in a single 
license one or more of such activities, and 
permit the applicant or licensee to 
incorporate by reference pertinent 
information elr.eady filed with the 
Commission. 42 U.S.C. 2201(h]. 

The Commission believes that its 
exemption policy, part of the 
Commission's regulations since 1956, is 
within its statutory authority. As noted 
above, the unavailability of exemptions 
should not be presumed except in the 
face of "the most unambiguous 
demonstration of Congressional intent 
to foreclose them." Alabama Power, 
supra. Nothing in the Atomic Energy Act 
prohibits the Commission from 
providing for exemptions. and Section 
1Blp. of the Atomic Energy Act 
authorizes the Commission to-

Make, promulgate, issue. recind. and 
amend such rules and regulations es may be 
necessary to carry out the purposes of this 
Act. 42 U.S.C. 2201(p]. 

On a related issue, UCS asserts that, 
even if the Commission does have the 
statutory authority to grant exemptions 
from its regulations, the Commission 
may not consider economic factors in 
granting an exemption. Therefore, any of 
the proposed criteria that address 
economic considerations must be 
deleted. According to UCS this would 
include the public interest criterion in 
proposed § 50.12(a)(l), the specific 
condition in § 50.12(a)(2)(v) where 
application of the regulation would 
result in treatment of the particular 
applicant or licensee in a manner 
substantially different than other 
similiarly situated applicants or 
licensees, and the specific condition in 
§ 50.12[a)(2)(vi) where the exemption 
would provide only temporary relief 
from the applicable regulation. Citing 
Power Reactor Development 
Corporation v. International Union of 
Electrical. Radio, and Machine 
Workers, 367 U.S; 413 (1961), and Porter 
County Chapter of Izaak Walton League 
v. NRG, 606 F.2d 1363 (D.C. Cir. 1979), · 
UCS asserts that "[t]he courts have 
made ii clear that the Commission may 
not consider the cost of meeting its 
safety requirements in making decisions 
whether to allow the operation of 
nuclear power plants." Applying this 
proposition to the area of exemptions, 
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UCS concluded that "[t]he Commission 
may not rely on economic issues in 
order to change an operating license to 
permit operation at less than the same 
assur~nce of s.afety as provided by 
compliance with the regulations." 

The Commission believes that judicial 
precedent and long-standing 
Commission practice confirm that 
within the confines of carrying out its 
para~ount responsibility to protect 
pubhc health and safety, it may consider 
economic factors in its decision making. 
The Commission's regulatory mandate is 
couched in terms of "adequate 
protection of the public health and 
safety," 42 U.S.C. 2232. The courts have 
held that absolute safety or zero risk is 
not required, and have interpreted the 
Atomic Energy Act to confer 
considerable discretion on the 
Commission to determine what level of 
protection is adequate. 2 Consequently, 
the basic standard is inherently broad 
and general, rather than precise. As long 
as a Commission decision adheres to the 
primary "adequate protection" standard, 
the decision can legitimately take into 
account cost considerations. 

In regard to the judicial decil1ions 
cited by the commenter, the Power 
Reactor Development Corporation, 
supra, concerned the validity of the two
step licensing process. A majority of the 
U.S. Supreme Court held in that context 
that. the Commission is absolutely 
demed any authority to consider the 
eno!mous investment (sunk costs) made 
durmg construction in making the 
definitive safety findings for purposes of 
operation. The case did not concern the 
general question of whether costs could 
otherwise be considered in licensing and 
regulatory decisions. This conclusion is 
also applicable to Porter County, supra. 

Finally, the Commission would 
emphasize that i 50.12(a)(1J Qf the 
proposed rule requires a safety finding 
that the exemption will not present an 
undue risk to the public health and 
safety and is in accord with the common 
defense and security. It is only after 
these statutorily based findings have 
been made that the Commission may 
then consider whether the additional 
requirements for the grant of an 
exemption have been met, some of 
which include economic considerations. 

B. The No Undue Risk and Common 
Defense and Security Standards of 
Proposed§ 50.12{a)(1} 

UCS also challenges the "no undue 
risk" standard of the proposed rule on 
the basis that it lowers the existing 
safety standard for granting exemptions. 
However, the existing safety standard 
that the commenter refers to is the "as 

'See, for example Siegel v. AEC, 400 F2d. 778 
(D.C. Cir. 1968): Nader v. Ray. 363 F. Supp. 946 
(D.C.D.C. 1973). 

safe as" st.an~ar.d that was controlling in 
the Comm1ss10n s Shoreham decision, 
rather than the existing requirement of 
§ 50.12 that the exemption will not 
"endanger life or property." ucs argues 
that "there is no acceptable lower safety 
standard" than the "as safe as" 
standard employed by the Commission 
in Shoreham. This arg11ment is based on 
the proposition that "the regulations 
establish the minimal requirements for 
safe operation of a nuclear power plant 
• • • they do not eliminate all risks 
fro~ nuclear pow€r plant operation, but 
are intended to provide a reasonable 
assurance of safety." According to the 
UCS, the Commission may not "retreat" 
~ro.m the levels of protection established 
m its regulations. Granting an exemption 
based on anything other than a standard 
that demonstrates an eql:livalent 
assurance of safe operation would 
degrade the safety of a nuclear power 
plant because the license would have 
been issued based on compliance with 
the regulations, and the exemption 
would allow the reactor to operate in 
noncompliance based on some lower 
standard. 

As emphasized in the Supplementary 
Information to the proposed rule, the 
Commission's Shoreham decision is 
i~tended to only apply to the particular 
circumstances of that case. 50 FR 16506, 
16508. Consequently, it is not 
appropriate to characterize the "as safe 
as" standard applied in Shoreham as the 
"existing safety standard." As also 
noted in the Supplementary Information 
to the proposed rule, the "no undue risk" 
stan~~rd of pr~~osed § 50.12(a)(1) is an 
expl)~lt recogmt1on of, not only 
trad1honal. sta~ pr~ctice in evaluating 
the safety 1mphcahons of a particular 
exemption, but of the statutory findings 
required by section 182 of the Atomic 
Ei1ergy Act. 50 FR 16506, 16508. The 10 
CFR 50.12(a) exemption provision was 
originally added to the Commission's 
r~gulation~ in 1956 and has a Jong 
history of unplementation. 21 FR 355, 
January 19, 1956. The staff evaluates an 
exemption request to determine if there 
is a just_ifiable reason for the proposed 
exemption and, in addition, whether 
adequate protection of the public health 
and safety would be maintained if the 
exemption were granted. Contrary to 
what UCS suggests, the grant of an 
exemption does not lower the existing 
safety standard for granting exemptions, 
but rather explicity reaffirms the 
existing safety standard. This safety 
standard represents the statutory 
requirements of section 182 of the 
Atomic Energy Act for "adequate 
protection to the health and safety of the 
public." 42 U.S.C. 2232. 

In regard to the UCS assertion that the 
Commission's regulations establish the 
minimum requirements for providing 

adequate protection of the public health 
and safety, the Commission believes 
that, while it is true that compliance 
with all NRC regulations provides 
reasonable assurance of adequate 
protection of the public health and 
sa.fety, the converse is not correct, that 
failure to comply with one regulation or 
another is an indication of the absence 
of adequate protection, at least in a 
situation where the Commisaicm has 
reviewed the noncompliance and foWld 
that it does not pose an "undue risk" to 
the public health and safety. 

Two industry commenters, Northeast 
Utilities, and Bishop, Liberman, Cook, 
~r~~ll & Reynolds, representing several 
uhhtres, requested that the · 
Supplementary Information to the final 
rule reiterate that the "no undue risk" 
standard includes the consideration of 
compensatory measures, length of tune 
of the exemption, and the power level 

.involved. As the Commission noted in 
the Supplementary Information to the 
proposed rule, it is anticipated that the 
staff review of the safety significance of 
the requested exemption will take into 
accowit the type of plant operation 
con~emplated (fuel loading, low power 
testmg, power ascension, or full power 
operation), the length of time that the 
exemption would be in effect, the 
existence of compensatory measures, 
and other safety factors. 

One industry commenter, Baltimore 
Gas & Electric, requested that the 
Commission include some discussion of 
the criterion in proposed § 50.12{a)(l) 
that the exemption would he "consistent 
with the common oofense and security." 
The commenter also noted that the 
wording of the current § 50.12(a}(1), that 
the exemption would "not endanger 
• • • the common defense and security 
• • ~ ," may be easier to apply. 

In response, the Commission does not 
intend for the change in wording in the 
proposed rule on the security finding to 
change the nature of that standard. The 
proposed rule would include the 
statutory safety and security findings, 
based on section 182 of the Atomic 
Energy Act for "adequate protection to 
the health and safety of the public" and 
"accord with the common defense and 
security." 42 U.S.C. 2232. This is in 
contrast to the language in the existing 
rule to the effect that the exemption 
must "not endanger life or property or 
the conunon defense and security." The 
"not endanger" language in the current 
rule was never intended to embody any 
special standards for exemptions that 
differed from the statutory standards 
that licensing must provide adequate 
prot~ction to ~e health and eafety of the'\, 
public and be m accord with the 
common defense and security. For an 
example of how the "common defense 
~nd security" lltandard has been applied 
m the context of an exemption request, 
see In the Matter of Long Island 
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Ljghting Company (Shoreham Nuclear 
l:,ower Station, Unit 1), I..BP-a4--45, 20 
NRC 1343, 1400 (Ock>ber 29, 1984). 

C. The ''Public Interest" Standard of 
Proposed§ S0.I2(a}(1} 

A number of comments frmn the 
industry addressed the "public inleresr 
standard of proposed l S0:12(a)(l). Two 
of these commenters. Duke Power ·· · 
Company, and Bishop, Liberman, ~ •. 
Purcell & Reynolds, recommended that · 
the "public interest" standard of ' 
§ 5fl,12(a)(1) would be more ·.· . 
appropriately termed a "balancing of the 

' equities" <ir "special circumstanCf!!!" ' 
standard. These two commenter& noted. 
that in the Supplementary Information 
to the proposed rule, the Commission 
stated that '"the public interest 
determination will consist of a 
consideration of the special 
circumstances that justify the 
exemption," and that ~he "determination 
will be confined to· the equities of the. 
situation." 50 FR 16508. Both · 
commenters believed that the "special 
circumstances/balancing of equities": 
standard is consistent with the NRC 
staff practice in granting of exemptions 
and gives the staff,~ necessary · 
flexibility to evaluate the full range· !)f 
potential requests. Therefore, they· . 
recommended deletion of the "public . 
interest" standard in proposed 
§ 50.12(a)(1). A third industry 
commenter. Northeast Utilities, also 
endorsed the idea that a "special · 
circumstances" standard is more 
appropriate than a "public interest" 
standard because it is more in keeping 
with traditional staff practice. Baltimore 
Gas & Electric stated that, on this is·sue, 
It preferred Commissioner Asselstj.ne'.s . 
versi-0n because that version deleted the 
"public interest" standard. This 
commenter believes that the "public 
interest" standard is too subjective, and 
no supporting guidance was given for its 
interpretation. 

Both Duke Power and Bishop, 
Liberman, Cook, Purcell & Reynolds 
suggested that the use of the broad 
"public interest" language in proposed 
§ 50.12(a){1} could also "cloud" the 
application of the "special 
circumstances" standard, citing the 
Commission's Shoreham decision where 
the traditional public interest test was 
expanded to include a requirement of 
"exigent circumstances." These 
commenter& recommended that the 
Commission refine the language of the 
proposed regulation to explicitly define 
the type of assessment involved in 
evaluating exemption ·requesis, i.e. 
"public interest" or "special 
circumstances" stated as an equitabl~ 

balancing test, and include .a list of 
factors to be considered in applying this 
test. Somewhat in contrast, the Atomic 

· Industrial Forum (AIF) believed that the 
Commission had selected the correct 
general standards. Furthermore, the 'AIF 
·noted that the "special circumstances" 
standard in § 50.12(a)(2) of 
Commissioner Asselstine's.proposal, 50 
FR 16509, appears to be unnecessary 
because the.Commission intends to 
grant exemptions only in, special 
circumstances. Another industry 
commenter, GPU Nuclear, criticized 
Commissioner Asselstine's proposal for 
deleting the "public interest" .standard, 
although no further expanation was 
offered as a basis for this ·criticism. 

On a related issue, Duke Power 
Company and Bishop, Liberman, Cook, 
Purcell & Reynolds, asserted that the 
situations in proposed § 50.12(a)(2),' in 
which it would be reasonable to grant' 
an exemption, "gives.the regulation a 
slightly illogical structure." This results 
from the specific situations of proposed 
§ 50.12(a)(2) being used to define and 
limit the general standards. According to 
these commenlers, it would be advisable 
to state the special circuntstances 
standard in terms of a definition, rather 
than by the limiting examples of. · 
proposed § 50.12(a)(2). In addition, they 
suggested that the list off actors. to be . 
considered under the "public interest'.' 

. standard of proposed § 50.12(a)(1) 
would in many respects parallel the 
specific situations of proposed · 
§ 50.12(a)(2). Therefore, § 50.12(a)(2) is 
unnecessary, and also deprives the · 
Commission of needed flexibility ,in 
considering exemption requests. 
However, these commenters requested 
that, if the Commission does· adopt the 
approach set fo~th 1n proposed 
§ 50.12(a)(2), § 50.12(a)(2)(vii) be . 
retained to provide for unanticipated 
circumstances. Another indus~ry . 
commenter, GPU Nuclear stated that the 
addition of the specific situations in 
proposed § 50.2(a)(12) does not provide 
any clarity to the exemption criteria, 
and merely adds more requirements. 

· This commenter also criticized the 
Commission's proposal generally for not · 
stating any more clearly than the 
existing rule the circumstances for 
which an exemption would be · 
warranted. . 

Boston Edison stated that the 
,prescriptive content of the proposed rule 
was too narrow and.imposed more 
stringent standards than·the NRC staff 
had used In the past. Northeast Utilities 
believed that the seven criteria In · 
proposed I 50.12(a)(2) appear to 
encompass most of the relevant bases 
which might be advanced in support of 

an exemption request, and endorsed the 
general approach of Commissioner · 
Asselstine, which they characterized as 
"adopting two general standards for 
exemptions rather than prescribing· 
·specific criteria to be met." The . 
commenter further noted that the 
specific list of special circumstances in 
Commissioner Asselstine!s proposed 

• § 50.12(a)(2) was too narrow and didn't 
reflect all the possible factors which 
should be considered. Another industry 
commenter, Yankee Atomic, found 
Commissioner. Asselstine's "special 
circumstances" attractive in that it 
identifies "safe harbor" special 
circumstances without excluding any 
other circumstances. 

Yankee Atomic further suggested that 
the specific conditions of proposed 
§ 50.12(a)(2) and the equitable factors 

· cited in the Commission's Shoreham 
decision, be consolidated under the 
"public Interest" standard in proposed 
§ 50.12(a)(1). Explicitly listing these · 
factors in the text of.the regulation 
would, according to this commenter,' . 
provide more guiance on interpreting the· 

· "public interest" standard. The · · 
·commenter also noted that this would be 

· a. way.of more clearly indicating that the· 
proposed rule was not'intended to ' 
substantially alter existing staff practice 
in the exemptions area. · 

After careful consideration of the .. 
public comments, and further evaluation 
of the proposed rule, the Commission· · 
has decided to delete the public interest 
standard of proposed § 50.12(a)(1). As 

· the commenters noted, the public· 
interest determination consists of the 
consideration of the special · 
circumstances that justify the· 
exemption. Therefore, "special 
circumstances" is a more appropriate 
terminology for this standard. In . 
addition, the Commission is concerned 
that the framework of the proposed rule 
could be somewhat awkward to 
implement and could ·result in · 
inefficiency and confusion. In addition .. 
to meeting the general "no undue risk" 
and "public interest" standards of · 
proposed § 50.12(a)(1), proposed 
§ 50.12(a)(2) requires that one of several 
specific conditions exist before an 
exemption may be granted. These 
conditions represent specific 
applications of the general "public 
interest" or "no undue risk" standards in· . 
proposed § 50.12(a)(1). This presents the 
potential problem of determining the 
extent to 'which the analysis and . 
conclusions on the specific conditions of 
proposed § 50.12(a)(2) will be applicable· 
in determining ,whether the proposed . 
·§ 50.12(a)(1) standards have been met, 
particularly whether any further 
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analysis is necessary at all on the exemptions process e.nd provide 
general standard to which the specific additional guidance to licensees ud the 
situation applies. Although the public on when exempt~s may be 
Commission believes that the appropriate. ln rlil8ponse to the 
framework of the proposed rule could be auggestion by Yankee Atoimc tha.t the 
implemented, the Commission desires to proposed rule is not Intended to 
fashion the clearest and most efficient substantially alter the Comrnission'a 
implementation process possible. exemption policy, the Commission 
Because the factors that would be would agree that the final rule does rely 
considered in determining whether the sµbstantially on existing staff practice ia 
"public interest" standard has been met, the exemptions area. However; the final 
would in large part, also be considered rule is also an attempt to strengthen the 
under the "special circumstances" Commrssion's exemption policy by 
standard in I 50.12(a)(2) of the final rule,· e.1tablishing more definitive standards, 
the deletion of the public interest and by providing for a more systematic 
standard will provide a clear framework and formal anaiysis of exemption 
for implementation of the exemption requests. Finally, the Commission would 
rule without sacrificing any substantive most emphatically disagree with the 
policy considerations. The deletion of assertion made by the UCS ih.at the 
the "public interest" standard in special circumstam:es in proposed 
proposed§ 50.12(a)[1) reflects a § 50.12(a}(2) are "conditions so vaguely 
conclusion that an exemption would described or so Wiremarkable as to 
always be in the public interest. if invite widespread abuse of the 
special circumstances are present, and provision." As .staled in the 
the safety and security findings of Supplementary Information to the 
§50.12(a)(1) are made. However, the . · proposed rule, the courts have cited 
Commission believes that the "public several broad rationales that are 
interest" concept is still an appropriate permissible fW' an agency to employ in 
consideration for determining whether granting exemptiollS. 50 FR 16507. For 
the general special circumstances example, the D.C. Circuit in Wait Radio 
criterion in ~ 50.12(a)(2)(vi) has been v. FCC noted that-
met, and has added it to the final rule. The agency may not act out of unbridled 
The Commission emphasizes that a discretion or whim in l!I'llting waivers any 
finding of "special circumstances" only . more than in ooy other aspect of its 
defines the situations where exemptions regulatory fwu:ti.OA. 411lF.2d 1153, 11:;;, (D.C. 
will be considered. Even if special Cir. 1900). 

circumstances are present, no However, the D.C. Circuit found that 
exemption will be granted unless the an exemption or waiver provision coald 
findings of§ 50.12(a)(1) can be made. legitimately take into account 

As noted above, several of the considerations of "hardship, equity, or 
commenter& recommended a general more effective implementation of overall 
"special circumstances" standard, policy." Supra at 1159. Certainly, the 
rather than a standard that is defined by Commission's attempt, in this 
specific criteria. Although the rulemaking, to clarify its exemption 
Commission has the flexibility to standards and to establish more 
consider unanticipated circumstances in definitive criteria, is not an exercise of 
the exemptions area, it desires to "unbridled discretion" as asserted by 
establish a predictable and consistent UCS. The criteria of the final rule are the 
exemptic;m policy. The most effective types of considerations that would be 
way to accomplish these objectives is to consistent with H10se cited above in 
establish standards. Consequently, the Wait Radio and other judicial decisions. 
Commission is. employing the specific D .. The "Special Circumst~nces" 
conditions of proposed § 50.12(a)(2) as Criteria in Proposed§ 50.12ra ir.21 . 
the criteria for the "special 1' / / 

circumstances" standard in§ 50.12(a)(2) A number of commenters addressed· 
of the final rule. As discussed more fully the specific conditions in Pf'Opcised 
below, the Commission hiis modified § 50.12(al(2). As noted above, these 
some of the provisions of proposed specific conditions now form the basis 
§ 50.12(a)(2) in response to the public for the "special circumsiances" standard 
comments. However, the final rule does in § 50.12[a)(2) of the final 'rule. On a · 
retain the criterion in proposed general matter, Stone & Webster 
§ 50.12(A)(2)(v.ii) to retain the flexibility Engineering and GPU Nuclear . 
for the Commisson itself to deal with recommended that, to the extent they 
unanticipated circumstances. The are not abeady incorporated, the 
Commission believes that the "special equities cited in the Commission's 
circumstances" criteria in the final rule Shoreham decisi:on should be 
do not simply add more requirements, incorporated into proposed § 50.12{a)(2). 
but do in fact. add clarity to the The equiti~ cited in Shoreham were the 

atage of the facilitY:11 life, any financial 
or economic hardships, any internal 
inconsistencies in the regulation, the 
applicants good faith efiort to comply 
with the regulation from which ·an 
exemption is sought, the public interest 
in adherence to the Commission's 
regulations, and the safety significance 
of the iss= involved. Id. at 1158. 

The Commission.believe. that most of 
these equities were already reflected in 
the specific conditioru set forth in 
proposed I 50.12(11}(2) (i) thr0'2gh fvi), or 
could be considered under the broader 
category established in proposed 
§ 50.12(a)(2}(vii), and conae(Jllently 
would be considered Wlder the "1pecial 
circumstances" standard in I 50.12(a)(2} 
of the final rule. 

The law firm of LeBoeuf, Lamb, Leiby 
& MacRae, representing several utilities, . 
requested that the CommiS,S)()D adopt 
Commissioner Asselstine's version of 
proposed § 50.12(a)(2)(i). This version , 
would recognize inconsistencies 
between the regulation from which an 
exemption was sought and "other 
Commission requirements," emphasis 
added, as a special circumstan~. rather 
than the Commission'11 version whlc.h 
only recognizes inconsistencies "with 
other rules.''. Emphasis added. The 
commenter suggested that the 
Commission expand proposed 
§ 50.12(al(2l(i) to include inconsistencies 
with "other rules and requirements." 
Yankee Atomic recommended that 
proposed § 50.12(a)(2)(i) be revised to 
include inconsistencies with "other rules 
of the Commission, with the staffs 
interpretation of other rules or 
requirements, or with other law." The 
rationale for this revision is that"*** in 
many cases the Commission's rules are 
not detailed enough to cover all 
situations, and the staff is subsequently 
called upon to use a reasonable amount 
of guarded discretion in interpreting 
rules." 

The Commission agrees that proposed 
§ 50.12(a)(Z)[i) should be revised to 
recognize that exemptions from a 
regulation may be.necessary because of 
conflicts w.ith.Commission requirements 
generally; and not only becau11e of 
conflicts with Commission regulations. 

. Therefore, the Commission has revised 
§ 50.12(a)(Z)(i) in the final rule as 
follows-

§ 50.12{al{2J(i}-application. f1f lhe · 
regulation in the particular circumstances 
would be in conflict with other rules or 
requirements of the Cominission. 

However, as explajned more fully 
below, this modification only addresses 
situations where an exemption from the 
regulations is being made considered 
and does not include situations where 
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relief is oought from license conditions 
er amendment& The Comminion 
believes that the above revision alllO 
accCJ11D11odates the primary 11ub8tam:e of 
the suggestion made by Yankee Atomic. 
However, the focus of I 50.12{a)(2}(i) is 
on incanmtencies between the 
regul_ation fro111 which nn exemption is 
!lffllght and other Commission rules and 
requirements, and not "other lawH in 
general. Although the commenter did nat 
provide any examples of potential 
inconsistencies with "other law", if nch 
a special cirau:utance does occur, the 
Commission could address it under 
§ 50.12(a)(2)(vi) of the final rwe which 
provides for "a11y other material 
circumstance not considered when the 
regulation waa adopted." In addition, 
the Commission does not believe it 
necessary to include, as suggested.by 
Yankee Atomic, mconsistencie11 with 
"staff inte!'pretationa of • • • mies or 
requirements" bec:aUJ1e these would 
seem to be an integral part of, lilld 
reflection of, the Commission's 
regulations and other requirements. 

Proposed § 50.12(a){2)(ii) established a 
1pecial circumstance where- · 

Application of the regulation ... would 
not serve the underlying purpose of the rule, 
or is not necessary to achieve the underlying 
purpose of the rule. 

Yankee Atomic suggested that the 
Commission revise this provision to 
include situation• where application of 
the regulation would result in "a less 
effective implementation of overall 
policy." According to the col1DDenter, 
this revi.llion would capture "1JOII1e of the 
language from Wait Radio and would 
lessen the harshness of the criteria." The 
commenter further noted that this 
revision would involve a balancing 
based on whether overall policy is more 
or les11 effectively implemented. 
According to the commenter, without 
iliia change, proposed § 50.12(a)(2)(ii) 
might result in denying an exemption if 
only some insignificant portion of the 
underlying purpose would be served. 

The relationship between the 
suggested "implementation of overall 
policy" and the·oub11tance of proposed 
§ 50.12(e)(2)(ii) which addresses the 
underlying purpose of a particular 
regulation is lesa than clear. From ooe 
perspective, the purpose of a rule does 
serve to implement overall policy, and 
consequently, the existing text of this 
provision would already address the 
commenter's concern. For another 
perspective, if the commenter is 
referring to eome broader policy, then 
the use· of proposed § S0.12(a)(2}{iv), 
which addressee situations where the 
exemption would result in benefit to the 

public health and safety, would seem 
more appropriate. The Com.mission · 
would also note that one of the 
objectives of the total exemption policy 
set forth in this final rule is to establish 
criteria that w.ould allow more effective 
implementation of the overall policy of 
efficient and effective nuclear safety 
regulation. 

Proposed Section 50.1Z(a)(2)(iii) 
establishes a special circumstance 
when-

Alternative or compensatory means exist 
to achieve the underlying purpose of the 
regulation. 

USC asserted that this provision3 

would "violate" the Commission's policy 
in 10 CFR 2.758(a) of the Commission's 
regulations·which prohibit challenges to 
Commission rules. Consequently, the 
commenter asserts, "[e]ach exemption 
proceeding could be a forum for 
relitigation of the purpose of the rule 
and the acceptable means of achieving 
that purpose." This would waste agency 
resources and eliminate all consistency 
and reliability from the Commission's 
regulatory process. However, an 
industry commenter, Northeast Utilities, 
was supportive of this provision because 
it provides explicit recognition that 
generic regulations cannot consider all 
the relevant factors for a particular 
plant and that, in some cases. detailed 
plant requirements are inappropriate 
either because they would not, on a 
given plant, achieve the intended end 
result of the regulation, or because there 
are alternative and possible more 
effective means for achieving the 
underlying purpose of the regulation. 

In considering these comments, it.was 
apparent that the existence of 
alternative or compensatory measures is 
also an appropriate consideration in 
making the "no undue risk" · 
determination of § 50.12(a)(l). 
Originally, the specific situations of 
§ 50.12(a)(2) were examples of either the 
no undue risk standard or the public 
interest standard in proposed 
§ 50.12(a)(1), and therefore it was 
appropriate to include "alternative or 
compensatory measures" as a special 
condition under proposed § 50.12(a)(2). 
With the change in focus in the final rule 
to "special circumstances", alternative 
or compensatory measures are no longer 

' UCS consistently referred to the pro\'isions of 
proposed § 50.12(al(2) as "Section 40.lZ(bJ." 
(Emphasis added.) The Commission assumed that 
the commenter was referring to proposed 
§ 50.1~(a)(2). 10 CFR 50.lZ(b) establishes" separate 
exr,mplion procedure to permit the carrying out uf 
construction activities prior to the issuance of a 
construction permit. As noted in the proposed rule. 
the § 50.lZ(b) procedures are not of concern here 
and are left undisturbed by this rulemaking. 50 FR 
16r.o~. 

necessary for consideration a& a 
separate special circumstance, and the 
Commission has deleted this provision 
from § 50.12(a)(2) of the final rule. 
However, alternative means of 
compliance may be considered in 
evaluating the special circumstances 
factors in § 50.12(a)(2)(ii) of the final 
rule. The detailed requirements of each 
safety regulation in 10 CFR Part 50 
reflect a rulemaking judgment that 
satisfaction of those detailed 
requirements is the only way to achieve 
the specific purpose of the regulation 
without imposing unnecessary hardship 
or creating unforeseen conflicts. 
However, in any particular case this 
could prove to be incorrect, and the 
exemption process would permit 
licensees or applicants to offer 
alternative ways of achieving the 
purpose of the regulation without other 
undesirable effects. The Commission 
does not believe that this limited 
application will eliminate consistency 
and reliability from the regulatory 
process. In regard to the UCS statement 
that consideration of alternative 
mechanisms would violate the 
Commission's policy in 10 CFR 2.758, the 
change in focus in the final rule to 
"special circumstances" makes it 
consistent with the considerations \he 
Commission expects parties to address 
in adjudications involving 10 CFR 2.758. 

Proposed § 50.12[a)(2)(iv) establishes 
a special circumstances when-

The exemption would result in an overall 
· benefit to the public health and safety that 

compensates for any decrease in safety that 
may result from the grant of the exemption. 

UCS stated that this provision, as well 
as proposed § 50.12(a)(2)(ii) of 
Commissioner Asselstine's version, 
would allow an applicant or licensee to 
compensa1e for the decrease in safety 
caused by an exemption by increasing 
safety in some other part of a plant's 
design or operation. According to UCS, 
this would ignore the principle of 
"defense in depth." UCS characterized · 
this principle by stating that "{e]ach of · 
the Commission's safety regulations 
ha[s] a purpose in providing a 
reasonable assurance of safe operation 
of a nuclear power planL" According to 
the commenter, the Commission cannot 
license a plant based on some "overall" 
finding of reasonable assurance, but 
must resolve the safety issues raised by 
noncompliance with each individual 
standard. UCS cited In the Matter of 
Vermont Yankee Power Corporation 
(Vermont Yankee Nuclear Power 
Station), ALAB-138, 3 AEC 520, 529 
(1973) in support of the above 
arguments. 
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While compliance with all NRC 
regulations provides reasonab~e 
assurance of adequate protection of the 
public health and safety, the conver~e is 
not correct, that failure to comply with 
one regulation or another is an 
indication of the absence of adequate 
protection, at least in a ~ituation where 
the Commission has reviewed the 
noncompliance and found that it does 
not pose an "undue risk" to the public. 
health and safety. Furthermore, the 
Commission has never defined the 
concept of "defense-in-depth" to 
preclude the granting of an exemption 
from a regulation as long as the 
applicable exemption criteria ar~ met. In 
fact, the Commission has recognized 
that its regulations may provide for the 
possibility of exemptions when a~ : 
appropriately high level of.sa.fety 1s II? 
fact achieved and the pubhc mterest 1s 
s·erved. See, In the Matter of Consumers 
Power Company (Big Rock Point 
Nuclear Power Station), CLI-76-8, 3 
NRC 598, 600 (1976). The Appeal Board 
decision cited by the commenter, 
Vermont Yankee, supra, concerned the 
correctness of a Licensing Board 
decision allowing continued plant 
operation pending the out?ome of an 
operating license proceedmg that had 
been reopened to consider one safety 
issue. In affirming the Licensing Board 
decision, the Appeal Board did state 
that "reactors may not be licensed 
unless they comply with all applicable 
standards," id. at 529, and that-

It cannot be argued that, even tho.ugh. th~ 
reactor does not comply with the criteria, 1t 
should receive an unrestricted full-power .. 
full-term license on the ground that there 1s 
reasonable assurance that it can operate 
without adversely affecting the public health 
and safety. Id. 

However, no exemption request was 
involved in this case, and the above 
statements of the Appeal Board were 
not made in the context of applying the 
exemption criteria embodied in.the 
Commission's regulations. Rather, the 
issue in Vermont Yankee was whether 
the licensee had complied with a 
particular regulation. Furthermore, the 
Appeal Board, with a sligh_t . 
modification, upheld the L1censmg 
Board's decision to allow continued 
operation. In summary, the Commission 
believes that the effect of an exemption 
on total facility safety is appropriate for 
consideration as a special circumstance. 

Three comments addressed proposed 
§ 50.12(a)(2)(vii) which establishes a 
general category of special 
circumstances for-

Any other material circumstance not . 
considered when the regulation was adopted. 
If such condition is relied on exclusi\'ely for 

satisfying paragraph (a)[2) of this s~ction, the 
exemption shall not be granted unlll the 
Executive Director for Operations has 
consulted with the Commission. 

Duke Power requested that some 
guidance be contained in the 
Supplementary Information to the final 
rule on the extent of the consultation 
process between the Executive Director 
for Operations (EDO) and the 
Commission. The consultation 
anticipated by this provision would 

· consist of submitting the proposed staff 
action on an exemption request, which 
is based solely on this provision, to the 
Commission for determination of 
whether the particular fact situation 
constitutes a special circumstance 
within the meaning of this provision. If 
the Commission makes an affirm a live 
finding on this issue, the staff will then 
determine if the other standards of 
§ 50.12(a) art/ met, and act accordingly 
on the exemption request. 

Two other commenters. Baltimore Gas 
& Electric, Yankee Atomic Electric 
Company, addressed the substance o~ 
this provision. Baltimore Gas & Electric 
requested that the provision be 
expanded to allow the introduction of 
any other material information which 
could support the exemption request 
and to include the evaluation of factors 
which had been considered when the 
regulation was adopted but mar not . 
have received the level of cons1deral10n 
necessary. To implement this 
suggestion, Baltimore Gas & Electric 
recommended the following wording-

There is present any other material 
circumstance which clearly supports the 
request for exemption or which may not have 
been fully considered in the context of the 
requested exemption when the regulation 
was adopted. 

In a similar vein, Yankee Atomic 
recommended that this provision be 
revised to allow the consideration of 
material circumstances not carefully 
considered when the regulation was 
adopted or any other material 
circumstances which are substantially 
different from those which had been 
carefully considered in the rulemaking 
proceeding. According lo this 
commenter, this revision would allow 
the Commission to consider the "novel 
proposal" rationale of Industrial 
Broadcasting Co. v. FCC, ·437 F.2d ~ 
(D.C. Cir. 1970). Without such a rev1s1on, 
"a utility which presents a novel 
proposal might be denied an exemption 
on the grounds that the circumstance 
was somewhat although not fully 
·considered." The commenter further 
olated that such a revision is 
particularly important lo operators of 
nuclear power plants like Yankee 

Atomic, whose plants "have an overall 
good safety record, are of small size. 
and are remote from population 
centers." According to the commenter, ·it 

. is these opera tors who are most likely to 
seek exemptions based on "novel 
proposals." 

In response, the Commission does not 
deem it advisable to include the 
consideration of whether a material 
circumstance was "fully" or "carefully" 
considered in the text of the final rule. 
Enough judgment and difficulty is 
already involved in determining whether 
the particular fact situation cons~itutes a 
"material circumstance not considered 
when the regulation was adopted," 
without trying lo determine whether it 
was "fully" or "carefully" considered. 
However, in making a determination 
under § 50.12(a)(2)(vi) of the final rule 
(redesignated from § 50.12(a)(2J(vii) of 
the proposed rule), the Commission 
anticipates that it will of necessity ha,~e 
to consider the extent to, and manner· m 
which, the circumstances were . 
considered in the rulemaking proceedmg 
in order to determine whether this 
special circumstance is present. In 
addition, the Commission does not 
believe it necessary to include in this 
provision such consideration as "any 
other material circumstance" or "any 
other material circumstances which are 
substantially different from those which 
had been carefully considered in the 
rulemaking proceeding." Such 
considerations would seem to already 
be covered under either the other 
special circumstances in § 50.12(a)(~J or 
under the criterion in § 50.12(a)(2)(v1) of 
the final rule for."any other material 
circumstance not considered when the 
regulation was.adopted." Finally, in 
response to the Yankee Atomic 
comment on "novel proposals," the 
Commission does not believe that the 
"special circumstances" criteria of 
§ 50.12(a)(2) would preclude 
consideration of such a proposal. 

A number of industry commenlers, 
LeBoeuf, Lamb, Leiby & MacRae, 
Baltimore Gas & Electric, Isham, Lincoln 
& Beale (representing Commonwealth 
Edison), and Yankee Atomic 
recommended that the special 
circumstances criteria include the 
consideration of undue hardship or 
excessive costs. Such a provision would 
be similar to § 50.12(al(2J(iii) in 
Commissioner Asselstine's version 
which established a special 
circumstance whenever-

Compliance would result in undue hardship 
or other costs that are significantly in excess 
of those contemplated when the regulation 
was adopted, or that are significan!ly.in 
excess of those incurred by other s1m1larly 
situated. 
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These commenters recommended that, 
althrough financial hardships would be 
considered under the "public interest" 
standard of proposed § 50.12(a)(l), it 
should also constitute a "special 
circumstance" under proposed 
§ 50.12(a)(2). This recommendation is 
based on the fact that undue hardship or 
excessive costs have traditionally 
formed the basis for exemptions granted 
by the Commission, by administrative 
agencies in general, and are clearly 
contemplated by the judicial decisions 
on the permissible scope of agency 
exemption criteria. 

The Commission agrees that undue 
hardship or excessive costs would 
constitute an appropriate "special 
circumstance," particularly in light of 
the deletion of the "public interest" 
standard in proposed § 50.12(al(l). The 
final rule has been revised accordingly. 
Because the "undue hardship or 
excessive costs" criterion would now 
cover the situations contemplated in 
proposed § 50.12(a)(2J(v) on the 
treatment of the licensee or applicant in 
a manner substantially different than 
similarly situated applicants or 
licensees, the Commission has deleted 
this provision from the final rule. 

One commenter, Stone & Webster 
Engineering Corporation, recommended 
that the Commission adopt 
§ 50.12(a)(2J(iv) of Cnmmissioner 
Asselstine's proposal, which established 
a special circumstance whenever-

A compliance issue is raised late in the 
licensing review that cannot be fully resolved 
in a timely fashion despite good faith efforts. 

According to the commenter, "(t]his is 
a significant and not infrequent 
circumstance, e.g., a new rule, and 
should be incorporated in the proposed 
rule." Another commenter, LeBoeuf, 
Lamb, Leiby & MacRae, was critical of 
this provision in Commissioner 
Asselstine's version, because it provided 
only a very limited recognition of the 
need for schedular exemptions. · 
According to this commenter, 
Commissioner Asselstine's 
§ 50.12(a)(2)(iv) is limited to 
"compliance issues" "raised late in the 
licensing review," which the commenter 
characterized as "undefined and 
ambiguous terms." Finally, the 
commenter noted that Commissioner 
Asselstine's finding would be 
conditioned upon "good faith efforts." 
The commenter did not feel that any of 
these limitations had any apparent 
relationship to the public health and 
safety, but "appear simply to be 
roadblocks to the timely issuance of 
operating licenses." A third commenter, 
Isham, Lincoln & Beale, stated that 

§ 50.12(al(2l(iv] of Commissioner implied that these modifications or 
Asselstine's version recognizes a real deletions would be accomplished 
and substantial problem often faced by through the Commission's exemption 
licensees. However. this commenter process. 
believed that the solution to the problem The commenter also noted that a 
is to recognize that a compliance issue similar special circumstance could be 
raised relatively late in the NRC license established for the safety goal concept. 
review process may result in undue Bishop, Liberman, Cook, Purcell & 
hardship and excessive cost. The Reynolds elaborated on this idea by 
implications of this comment would - - _ .. suggesting that a plant-specific 
r.eem to be that compliance issues raised exemption could be justified based on a 
late in the licensing review could be quantitative assessment of overall 
addressed under the special power plant design and "the potential 
circumstance of "undue hardship or risks to public health and safety. As an 
excessive cost." example, the commenter offered the 

The Commission does ncit see the · situation where an assessment of plant 
need to include § 50.12(al(2J(iv) of design may demonstrate that regulatory 
Commissioner Asselstine's proposal in compliance is unnecessary to 
the s·pecial circumstances criteria of the· satisfactorily protect public health and 
final rule. Proposed § 50.12(a)(2)(vi] safety from undue risk. This conclusion 
(redesignated as § 50.12(a)(2)(v) in the could be based upon a showing that · 
final rule), which establishes a special there would be no undue risk, because 
circumstance for cases where the the risk of reactor core damage as a 
exemption would provide only result of a particular noncompliance will 
temporary relief from the applicable not exceed the plant performance design 
regulation, adequately covers these objectives established in safety goals. 
situations. Alternatively. the The Commission recognizes that 
Commission agrees with the commenter , implementation of a safety goal 
who suggested that such situations · program. apd the ISAP program, may 
might also be covered by the special demonstrate compliance with the "no· 
circumstance for undue hardship or undue risk" portion of the exemption 
excessive cost. d 1 equation. The Commission woul a so · 

Two commenters, Bishop, Liberman, note that ISAP is still at the pilot-
Cook, Purcell & Reynolds, and Northeast program stage, and that the Commission. 
Utilities, addressed the possibility of has not yet established the final safety 
including such factors as compliance goal implementation program. In regard 
with plant performance design .to ISAP. the Commission believes that, 
objectives established in safety goals or at this stage of the.process, it is more · 
in the integrated plant safety review 
concept as special circumstances. appropriate to implement the results of 
Specifically. Northeast Utilities the ISAP program within the specific 
recommended that the following text be framework of !SAP, rather than through 
included as § 50.12(a)(2J(viii]- the Commission's general exemptions 

· policy. Any adjustments necessary to 
It is demonstrated to the satisfaction of the !SAP to reflect the revision of the 

Commission through an integrated plant Commission's exemption policy will 
safety review that compliance with the 
regulation should not be required for the have to be considered in the context of 
particular facility. !hat program. In regard to the safety 

goal, the Commission has noted that the 
The commenter suggested that the safety goals are a supplement to, but do_ 

Commission's Integrated Safety not supplant, the regulations. Therefore; 
Assessment Program (!SAP] would although the safety goals can assist in 
support such a special circumstance. the review of exemption requests, they 
The commenter cited the Commission should not. in and of themselves 
Paper on !SAP indicating that following constitute a special circumstance. 
the review of existing regulatory 
requirements at a particular plant. "the Two industry commenters, Northeast 
subsequent integrated assessment Utilities and Bishop, Liberman, Cook, 
process would likely cause some of the Purcell & Reynolds, urged the 
deferred NRC requirements to be Commission to include a provision-in 
modified or deleted on a plant-specific the specific situations of proposed 
basis." U.S. Nuclear Regulatory § 50.12(a)(2) for an exemption where, 
Commission, "Integrated Safety generic regulations impose a backfit that 
Assessment Program," SECY-84-133 is not justified on a plant-specific basis. 
(March 23. 1984) •. The commenter The rationale for this proposal is that . 

although a new regulation may be 

4 Documents referenced in this notice arl' 
a\'ailable for inspeclion or copying for a fee el th~ 
NRC's Public Documenl Room al 1717 H Slreel. 
NW .. Washinglon. DC. 

justified under the Commission's backfit 
procedures on a generic basis, there may 
be individual plants where the backfit 
standard is not met. These plants should 
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be entitled to an exemption from the 
applicable regulation. 

The Commission does not believe that 
it is appropriate or advisable to 
establish a special circumstance 
specifically directed at the backfit 
standard. The Commission has 
addressed this issue in the final rule on 
backfitting, 50 FR 38097, 38101, 
September 20, 1985, and further 
discussion here is unnecessary. 

E. Temporary Noncompliances 

Virtually all of the industry 
commenters objected to the 
Commission's intention to end the 
practice of granting temporary 
noncompliances for near-term operating 
plants. As noted in the Supplementary 
Information to the proposed rule, for a 
typical power reactor under operating 
license review, the NRC staff normally 
would recognize that while the plant 
was ready for low power operation, 
power ascension or even initial full 
power operation, the plant might not 
fully comply with each and every NRC 
regulation. In these circumstances, 
"noncompliances" were typically dealt 
with by license conditions requiring 
compliance before proceeding to a 
particular power level or by a particular 
time. The effect on safety of such 
"temporary noncompliances" was 
evaluated by the staff and discussed in 
the staff safety evaluation report. In 
situations where the noncompliance 
would be corrected in a relatively short 
time and did not prevent a finding of 
adequate safety, the staff would 
condition the operating license so that 
the requirements must be met at a later 
time or before a particular power plant 
level was reached. However, the staff 
did not expressly consider or grant an 
exemption under I 50.12(a) for these 
temporary noncompliances. In the 
Supplementary Information to the 
proposed rule, the Commission noted its 
intent to eliminate the practice of 
allowing a licensee to defer compliance 
without expressly granting an 
exemption under§ 50.12(a). 

The industry comments on this 
proposal can best be summarized in the 
following excerpt from the Bishop, 
Liberman, Cook, Purcell & Reyonlds 
comment letter--

There is no partfcular language in the 
proposed rule, however, which would 
specifically mandate this change in practice. 
Moreover, as a practical matter, we do not 
believe the change is necessary or desirable. 
Where compliance with a regulation for low 
power operation makes no technical sense. or 
presents no undue risk, an exemption request 
should not be necessary. A certain amount of 
flexibility should be assumed in the 
resulations, i.e., compliance should not be 

required for a level of operation for which the 
regulation has no effect or serves no purpose. 
The traditional license condition approach 
avoids unnecessary exemption paper work 
and prevents potential licensing delays which 
could result from non-compliances which are 
a relatively normal part of the evolution of 
the plant. Moreover, because the Staff has 
used the "no undue risk" in establishing 
acceptable license conditions, the license 
conditions provide the same level of public 
protection as would exemptions. 

Duke Power offered its experience in 
the licensing of its Catawba 1 Unit to 
illustrate the potential problems of 
requiring all temporary noncompliances 
to be evaluated under the exemption 
criteria rather than being dealt with as 
license conditions. Duke Power asserted 
that the approach used in Catawba, of 
requiring a specific exemption from each 
regulatory provision for which 
compliance was lacking, did not make 
technical sense and delayed fuel load 
for approximately two weeks. 

The industry commenters questioned 
why the Commission did not even 
mention that the practice of granting 
"temporary noncompliances" has 
explicit regulatory support in 10 CFR 
50.57(b). This regulation provides that-

[e]ach operating license will include 
appropriate provisions with respect to any 
uncompleted items of construction and such 
limitations and conditions as are required to 
assure that operation during the period of 
completion of such items will not endanger 
public health and safety. 

The Atomic Industrial Forum asserted 
that nothing in the proposed rule 
modifies I 50.57(b), and the AIF 
interprets the proposed rule as 
permitting the staff to proceed under 
§ 50.57(b) without the need to obtain a 
I 50.12(a] exemption. 

The Commission's rationale for ending 
the past practice of granting temporary 
noncompliances through license 
conditions is twofold-to ensure that all 
exemptions from the regulations are 
formally and systematically evaluated 
and documented, and to ensure that 
relief from the regulations is based on 
clear regulatory authority. Contrary to 
what has been suggested by the 
commenters, the Commission has not 
relied on 10 CFR 50.57(b) in issuing 
"noncompliances," and in fact, the 
regulatory authority for this practice had 
been unspecified. In contrast, the use of 
I 50.12(a). in all cases where compliance 
with the regulations cannot be had, will 
provide clear regulatory authority for 
exemption relief. Although the literal 
wording of§ 50.57(b), read apart from 
the other provisions of 10 CFR 50.57, 
would seem to support the commenters' 
interpretation, the Commission has not 
used I 50.57(b) in this manner, and the 

history of the provision and its 
relationship to the other parts of 10 CFR 
50.57, would indicate that it cannot be 
used in the manner suggested by the 
commenters. The predecessor to the 
current I 50.57[b) was the provisional 
operating license provisions originally 
promulgated as 10 CFR 50.57 (a) through 
(e), establishing the criteria and 
procedures for the issuance of a 
provisional operating license. 25 FR 
8712, Sept. 9, 1960. The provisional 
operating license was established to 
allow an orderly and expeditious 
transition from a construction permit to 
an operating license in cases where--

• The evidence would not support a 
finding of completion of construction, or 

• Where it was desirable to obtain 
further experience before issuing the full 
operating license. 

Specifically, the provisional operating 
license was used to allow fuel loading 
and low power testing to take place 
before the issuance of the full operating 
license. In order to ensure that the 
public health and safety were protected 
during the term of the provisional 
operating license, I 50.57( c), the , 
corresponding provision to I 50.57(b) in 
the existing rule, authorized the 
Commission to include in the 
provisional operating license--

... Appropriate provisions with respect to 
any uncompleted items of construction or 
other ma tiers covered by provisional 
findings. 

These provisional findings, set forth in 
I 50.57(a) addressed the following 
issues-

• Construction of the facility has 
proceeded and there is reasonable 
assurance that the facility will be 
completed in conformity with the 
construction permit and the 
Commission's regulations. 

• Reasonable assurance exists that 
activities authorized by the provisional 
operating license can be conducted 
without endangering public health and 
safety and that such activities can be 
conducted in compliance with the 
regula lions. 

• The applicant is technically and 
financially qualified. 

• Proof of financial protection was 
furnished. 

• There is reasonable assurance that 
the facility will be ready for initial 
loading with nuclear fuel within 90 days 
from the date of issuance of the 
provisional operating license. 

In 1970, § 50.57 was amended to 
eliminate the provisional operating 
license, to establish the standards for 
the issuance of a full-term operating 
license currently in § 50.57(a), and to 
provide for the imposition of license 
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conditions currently in§ 50.57(b). 35 FR 
5317, March 31, 1970. In promulgating 
this rule, the Commission stated that the 
requirements for the issuance of a full 
operating license were "largely the 
same" as those which had been required 
for a provisional operating license. 
Because the findings were largely the 
same, the Commission did not believe 
that there was a need for a provisional 
operating license. Significantly, although 
utility commenters on the proposed rule 

· had requested the Commission to state 
that the provisional operating license 
and full operating license requirements 
were the same, the Commission did not 
agree with the industry interpretation. 
One respect in which the standards are 
different is that for the issuance of a 
full operating license, I 50.57(a) now 
requires that "construction of the facility 
has been substantially completed", 
rather than the provisional operating 
license finding that "construction of the 
facility has proceeded, and there is 
reasonable assurance that the facility 
will be completed." In promulgating the 
new rule, the Commission also retained 
the provision which authorized ~e 
Commission to include appropriate 
provisions in the operating license with 
respect to any uncompleted items of 
construction to assure that operation 
during the period of the completion of 
such items will not endanger public 
health and safety. TI1e Commission was 
merely retaining a provision. similar to 
that in the provisional operating license 
procedures, which would allow the 
imposition of conditions on the full 
operating license for any uncompleted 
items of construction. However, all of 
the findings of I 50.57(s) must have been 
made, including substantial completion 
of construction, before I S0.57(b J would 
be applicable. The provisions of 
§ 50.57(b) must be read in conjunction 
with the provisons of I 50.57(a). Finally, 
shortly after the promulgation of the 
current II 50.57(a) and 50.57(b), the 
Commission promulgated the present 
version of I 50.57(c) to allow for low 
power operation. 36 FR 886, May 14, 
1971, The interpretation urged by the 
commenter&, would also not be · 
consistent with the promulgation of 
§ S0.57(c) 

In order to use an approach consistent 
with existing regulatory authority, and 
to ensure a documented and systematic 
consideration of exemption requests, the 
Commission will permit temporary 
noncompliance if appropriate under 
U 50.12(a) or 50.57(b). Any schedular 
exemptions for near-term operating 
licenses must be accompanied by the 
formal findings required by 10 CFR 
S0.12(a). However, for these near-term 

operating licenses, the Commission will 
coutinue to provide scheduler relief 
under 10 CFR S0.57[b J through 
temporary.noncompliances for any 
uncompleted construction activities 
remaining, provided that the 
Commission can find, pursuant to 10 
CFR S0.57(a), that construction is 
substantially complete. 5 This is within 
the scope and intent of 10 CFR 50.57(b ). 
Both the scheduler exemptions and the 
scheduler relief for near-term operating 
licenses will be documented by license 
conditions and addressed in the Safety 
Evaluation Report. No revision of the 
regulatory text has been made to 
implement these changes because the 
Commission is merely affirming what is 
required by the existing regulations. 
Finally, the Commission would note that 
it is not unsympathetic to the need of 
flexibility in applying its regulations at 
lower power levels. The Commission 
staff is currently evauating a rulemaking 
that would provide for such flexibility. 

F. Relationship to Other Commission 
Regulatory Actions 

Stone&: Webster Engineering 
Corporation noted that a large number 
of Commission regulations are "criteria 
oriented without specifying a means to 
accomplish the underlying intent of the 
regulation." The commenter requested 
that the Commission not interpret the 
exemption rule to require exemptions 
when a ". . . non-standard method is 
used as an alternative means of 
compliance other than that specified in 
guidance documents." On a related 
issue, Duke Power and Isham, Lincoln &: 
Beale, specifically addressed the issue 
of regulatory guidance. Both 
commenters criticized the staff practice 
of requiring a license applicant to 
request exemptions from NRC 
"requirements" contained in the 
Standard Review Plari, regulatory 
guides, or other guidance documents. 
Isham, Lincoln &: Beale believed this to 
be an inappropriate and unnecessary 
use of the exemption requirements 
because the failure to meet these 
"requirements" often is a result of a 
change in NRC staff interpretation and 
not a change in tile underlying 
regulation. 

The Commission recognizes that some 
Commission regulations are broadly 
framed and susceptible of various 

• A schedular exemption ls granted under 
I 50.12(a) for those items of temporary . 
noncompliance which would prevent the NRC from 
finding that construction is substantially complete 
under I S0.57(a). Scheduler relief is granted under 
f 50.57(b) for those minor Items of temporary 
noncompliance remaining after the NRC has made a 
finding that construction is substantially complete 
under I 50.57(a). 

methods of compliance. Compliance 
witll tile regulations is guided by tile use 
of regulatory guides, branch technical 
positions, and the standard review plan. 
Such guidance, however, does not have 
the force and effect of a regulation. The 
Commission also recognizes that 
acceptable methods of compliance may 
change over time based on staff and 
licensee experience. If what Stone &: 
Webster referred to as a "non-standard" 
alternative method of compliance is 
outside the scope of previous 
interpretations on acceptable metllods 
of compliance, or tile method currently 
acceptable to the staff, an exemption 
from the regulation may or may not be 
required. Under the existing regulatory 
framework, an applicant or license may 
demonstrate that an alternative method 
of satisfying the regulation is 
acceptable. Failing such a 
demonstration,.an exemption would be 
necessary. The revisions to the 
exemption provisions which are the 
subject to this rulemaking would not 
change this regulatory framework. 

Stone&: Webster Engineering stated 
that the proposed rule only applies to 10 
CFR Part 50 and also noted tllat an 
Appeal Board decision in the Shoreham 
proceeding held that an e~emption 
request to 10 CFR Part 50 did not 
co.nstitute an exemption request to 10 
CJ:R Part 73. In the Matter of Long 
Island Lighting Co. (Shoreham Nuclear 
Power Station, Unit 1), ~. 21 
~C 386 (February 21, 1985). This 
commenter recommended that the 

. Commission consider the need for 
"similar and consistent language 
throughout its regulations.". In response, 
the Commission agrees that exemptions 
frqm the provisions of each part of the 
regulations must be evaluated and 
granted under the exemption provisions 
contained in that part. Therefore, a 
request for a Part 73 or a Part 20 
exemption would have to be evaluated 
u~der I 73.5 or I 20.501, respectively. 
The Commission has considered the 
ne:ed to revise other parts of its 
regulations io correspond to the criteria 
in § 50.12(a). Because the majority of 
ex'emption situations arise in the context 
of'the 10 CFR Part 50 requirements, the 
Commission has determined that 
revisions to other parts of the 
regulations are not necessary at this 
time. 

On a related point, the relationship 
between the general exemption criteria 
ini§ 50.12(a) and other provisions in P~rt 
50. that contain specific exemption 
criteria or alternative methods of 
compliance, the Commission would 
e'*phasize that § 50.12(a) is the 
exemption provision that applies 

i 



PART 50 • STATEMENTS OF CONSIDERATION 

generally to the provisions of 10 CFR and are consistent with the common defense 
Part 50. If another regulation in Part 50 and security. 
provides for specific exemption relief, or As in the existing rule, an exemption 
for alternative metho'ds of compliance, must be "authorized by law." Apart 
the criteria of the specific regulation are from the very fact of granting the 
the appropriate considerations. If the exemption relief itself, the granting of 
exemption criteria in the specific the exemption cannot be in violation of 
regulation are met, the rule has been other applicable laws, such as the 
complied with, and no exemption under Atomic Energy Act or the National 
I 50.12(a) is necessary. It is only in those Environmental Policy Act. 
cases where the specific exemption or In a departure from the text of the 
alternative compliance criteria cannot existing rule, the final rule requires a 
be satisfied, that the application of the finding that the exemption will not 
general criteria in I 50.12(a) will be "present an undue risk to the public 
appropriate. If the specific exemption health and safety" and would be 
criteria, or the alternative methods of "consistent with the common defense 
compliance, can be satisfied, there is no and security." These standards provide 
need to also satisfy the criteria of an explicit recognition of traditional 
I 50.12(a). staff practice in evaluating the safety 

The AIF requested clarification on the implications of a particular exemption. 
relationship of the proposed rule to the As noted above, it is anticipated that the 
Sholly amendment process, and to the evaluation of "no undue risk" will 
"living schedule" concept. Public consider such factors as the type of 
Service Gee & Electric also requested plant operation contemplated (fuel 
information relevant to the Sholly loading, low power testing, power 
process. Georgie Power requested ascension,. or full power opera_tion), the 
clarification on the relationship of the length of hme that the exemption would 
exemptions rule to requirements, which be in effect, the existence of alternative 
the commenter characterized as licensee means of compliance or compensatory 
"commitments", often made by a measures, and other safety factors. The 
licensee to perform a particular activity, Commission believes that the "not 
such as modification of facilities during endanger" !anguege in the current rule 
a particular period or prior to a was never mtended to embody any 
particular date. special standards for exemptions tha.t 

The final rule applies solely to differ~d fr~m the statuto_ry standards 
exemptions from the Commission's that hc~nsmg must provide adequate 
regulations. It does not apply to relief proll:chon to t~e health a~d safety of the 
from license conditions or amendments, pubhc and be m accord wit~ the .. 
technical specifications, or other commo~ d~fense and secur1t~. The n? 
licensee "commitments." The "living undu_e nsk standard of the fmal rule 1s 
schedule" involves the application of a a refmement of the statutory st_an~ard 
plant-specific license requirement, and that re~ects current staff practice m the 
therefore, is not covered by the exemp~ons area. . .. . 
exemptions rule. . As d1?,cussed earlier. the pubhc 

mterest standard of the proposed rule 
G. Policy Statement Versus Rule has been deleted. 

GPU N I t d th t th Section 50.12(a}(2}. Section 50.12(a)(2) 
. ~c ear sugges e . 8 e of the final rule provides that the 

Comm~ss1on, as an altemallye to the Commission will not consider granting 
proposed rule, may want t? issue .a an exemption unless special 
pol!cy statem~nt that pr~vide~ ~mdanc~. circumstances are present. Special 
on mterpreta.hon. of the public mterest circumstances are present whenever-
standard. ~n ~ssun~g the p~oposed rule, (i) Application of the regulation in the 
the c.omm1ss10n did cons1?er the use of particular circumstances would be in 
a Pohc~ Statement to clarify th~ . conflict with other rules or requirements 
ex.emption .process. The C~m~1ss1on of the Commission; or 
re1ected .this approach, behevmg that (ii) Application of the regulation in the 
rulemek.mg would be the more . . particular circumstances would not 
approp~1ate approach for formahzmg the serve the underlying purpose of the rule 
exemphon process. or is not necessary to achieve the 
IV. The Final Rule underlying purpose of the rule; or 

Section 50.12{a){1). Section 
50.12(a)(l) of the final rule authorizes 
the Commission to grant exemptions 
which-

are authorized by law, will not present en 
undue risk to the public health end safety, 

(iii) Compliance would result in undue 
hardship or other costs that are 
significantly in excess of those 
contemplated when the regulation was 
adopted, or that are significantly in 
excess of those incurred by others 
similarly situated; 

(iv) The exemption would result in 
benefit to the public health and aafety 
that compensates for any decrease in 
safety that may result from the grant of 
the exemption; or 

(v) The exemption would provide only 
temporary relief from the applicable 
regulation and the licensee or applicant 
has made good faith effort11 to comply 
with the regulation; or 

(vi) There is present any other. 
material circumstance not considered 
when the regulation was adopted for 
which it would be in the public interest 
to grant an exemption. 

These circumstances represent 
situations in which the Commission 
believes ii would be reasonable to grant 
an exemption, provided that the general 
standards of § 50.12(a)(l) are also met. 
The circumstances were selected on the 
basis of exemption criteria that have 
been noted by the courts with approval 
(hardship, equity, more effective 
implementation of overall policy, 
circumstances substantially different 
from those considered in the rulemaking 
proceeding) end on the basis of 
examples from past Commission 
exemption practice where the 
circumstances underlying the exemption 
appeared to be relevant end appropriate 
for exemption relief. The Commission's 
objective in adding 50.12(a)(2) is to 
impose limits on the type of exemption 
requests that can be granted, and 
thereby reaffinn and strengthen the 
existing NRC policy and practice of 
evaluating ana granting exemptions in a 
judicious and discriminating manner. 

Section 50.12(a)(2)(i) would address 
those situations where application of a 
regulation in a particular circumstance 
would be in conflict with other rules or 
requirements of the Commission. This 
provision is designed for those 
situations where an applicant or 
licensee would be in the anomalous 
position of satisfying two or more• 
conflicting requirements. 

Section 50.12(a)(2J(ii] would address 
those situations where application of the 
regulations in the particular 
circumstance is not necessary to 
achieve, or would not serve, the 
underlying purpose of the rule. This 
would include those situations 
considered in requests for exemptions 
under-10 CFR 2.758(b), where 
circumstances peculiar to that case, as 
opposed to any alleged generic 
inadequacy of the regulation, may result 
in the frustration of the llllderlying 
purpose of the rule. For example, see, In 
the Matter of Pacific Gas and Electric 
Company [Diablo Canyon Nuclear 
Power Plant, Units 1 and 2), ALAB-653, 
16 NRC 55 (1981); In the Matter of 
Metropolitan Edison Company (Three 
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Mile Island Nuclear Station, Unit N.o. 1). 
CLl-80--16, 11 NRC 674 (1960); In the 
Marter of Duke Power Company . . . 
(Catawba Nµclear Station, Units 1 and 
?). CU-?5:-:9, 2 NRC 180 (1975). It must 
be tiriderstood here that the underlying 
purpose of the rill!;! sl'!ould be something 
more ~pe_dfic .t~lln achieving adequate 
.safety protectiim. Oth~rwise ~ll of the 
·safe(y requirements· in 10 CFR Part 50 
become subject.to open litigation, and 
the exemption process becomes opeIJ 
. ended. Rather, the specific objective of 
the_ regulation must be ascertained from 
the rule. itself or the underlying . 

. i:ulemaking· proceeding (for example, the 
specific purpose of 10 CFR I 50.46 would 
·be ·assuring a coolable core during and 
after postulated loss-of-coolant 
accidents) .. 
· · S~ction 50.12(a)(2)(iii) addresses those 
situations where compliance would 
.result in undue hardship or other costs 
that,'are:significantly in excess of those 
contemplated when the regulation was 
adopted, or that ere significantly in 
exc.ess of those incurred by others 
similarly situated. This is intende~ to 
provide equitable treatment to · 
applicants or licensees who, because of 
some unusual circumstance, are affected 
in a manner different then that of other 
similarly situated licensees or 
applicants. For example, see In the . 
Ma.tier of Duke Power Company· 
(Catawba Nuclear Station, Units 1 and 
2), CU-75-9, 2 NRC 180 (1975). 

Section 50.12(a)(2)(iv) would address 
situations where the exemption would 
result in benefit to health and safety that 
co~pens~tee for any decre.ase in safety 
that may result from the grant of the 
exemption. . 

Section 50.12(a)(2)(v) establishes a 
condition where the exemption would 
prqvide only temporary relief from the 
applicable regulation, This would cover 
the so-called "scheduler" exemptions 
where the relief sought is limited to a . 
specific amou~t-of time or until a 
specific event occurs. 

The applicant's good faith efforts to 
comply with the required schedule 
would be one of the factors considered 
in determining whether this special 
circumstance exists. 

Section 50.12(a)(2)(vi) establishes a 
category of any other material. 
circumstances not considered when the 
regulation was.adopted. Although the 
Commission believes that-the conditions 
in § § 50.12(a)(2)(i) through 50.12(a)(2)(v) 
will cover Jt\OSt requests in which an 
exemption could reasonably be granted. 
I S0.12(e)(2)(vi) recognizes that there 
may be circumstances, which could not 
have been foreseen in developing the 
conditions In § 50.12(a)(2)(i) through 

50.12(a)(2)(v), in which it would be 
equitable to provide relief from the 
regulations. In these cases, after 
documentation of the material' -
circumstances noi considered when the 
regulation was adop.ted, a determination 
that the exemption would be in the 
public' interest. and meeting the general ' 
criteria. incluqfng "no undue risk, in 
§ 50.12(a)(l), an exemption. could iss~e. • 
However, this proyision would also 
require the Executive Director for 
Operations to coninilt with the . 
Commission before the exemption could 
be granted. '. ' · , . 

The Commission notes that because . 
the crite~ia in § 50.12(e)(2) will now 
include consideration of hardships or 
unusual difficulties, as well as the level 
of safety, it i_s 'deleting the provision 
from existing § 50.12(a) on additional 
requirements for exemptions from the 
fracture toughness requirements of io 
CFR Part 50, Appendices G and H. A 
corresponding deletion has been made 
to 10 CFR 50.00(b). -

Finding of No Significant Environmental. · 
Impact: Availability · · 

I 
Regulatory Analysis 

The Commission hes prepared a 
regulatory a·nalysis on this final rule. 
The analysis examines the costs and 
benefits of the alternatives, as well as 
the environmental aseessIIient, 
considered by the Commission. The 
analysis is available for inspection in · 
the NRC Public Document Room, 1717 H 
Street NW. Washington, DC. Single · · 
copies of the analysis may be obtained · 
from: F.X. Cameron, Office of the . 
Executive Legal Director, U.S. Nuclear. 
Regulatory Commission, Washington, 
DC 20555, Telephone: 301-492-8689. 

. Regulatory Flexibility Certification 
In accordance with the Regulatory 

Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that this 
rule will not have a significant economic 
impact upon a substantial number of . · 
small entities. The final rule primarily 
affects commercial power reactor 
licensees and license applicants; none of · 
whom constitute a "small entity.", 

List of Subjects ~ io CFR Part SO · . 

Antitrust, Classified information, Fire 
The Commission has determined prevention, Incorporation by reference,-.· 

under the National Environmental Policy Intergovernmental relations, Nuclear 
Act of 1969. as amended, and the power plants and reactors, Penalty, 
Commission's regulations in-Subpart A Radiation protection, Reactor-siting . 
of 10 CFR Part 51, that this rule is not a criteria, Reporting and recordkeeping . 
major Federal action significantly . requirements. 
affecting. the quality of the human For the reasons set out in the . , . 
environment. Therefore the Commission · preamble, and under the authority of.the.· 
has determined that it will not prepare Atomic Energy Act of 1954, es amend~d. 
an environmental impact statement for the Energy Reorganization Act of 1974, ' .. 
this action. The final rule modifies that as ame~ded, and 5 U.S.C. 55.3, the NRC · 
criteria and procedures for the is adopting the following amendments to 
consideration .of exemption requests 10 CFR. fart 50_. 
under 10.CFR Part 50. The adoption of · _ . 
such criteria and procedures does not )> 51 F_R 6_514 
have en environmental impact in and of Pubhs~ed 2/25/86 
, . . . Effective 3/27 /86 
itself. The potenllal environmental 
impact of a specific exemption will be . 
evaluated. as appropriate, in the co.ntext 
of the specific ·request for an exemption. 
The environmental assessment and 
finding of no significant impact ori 
which this determination is based have 
been incorporated into the regulatory 
analysis for this rulemaking. The . . 
availability of the regulatory analysis/ · 
environmental assessment is rioted 
under Regulatory_ Analysis, infra. No 
other related environmental docilmelits 
are relevant to this determination. · 

Paperwork.Reduction Act 

This final rule does not contain a new 
or amended information collection -
requirement subject to Paperwork. 
Reduction Act of 1980 (44 U.S.C. 3501 et. 
seq.). Existing requirements were· 
approved by the Office of Management 
end Budget, approval number 3150--0011 .. 

10 CFR Part 50 

Limiting the Use of ~lghly Enriched: 
Uranium In .Domestlcal!y Ucensed · 
Research and Test Reactors · · 

AGENCY: Nuclear Regulatory 
Commission. . 
ACTION:.Final ruie. 

SUMMARY: The Commission is amending· · 
its regulations to limit the use of highly 
enriched uranium (HEU) fuel in 
domestically licensed research and te·s1 
reactors (non-power r~actors). T.he . -· 
amendments generally would require · 
that newly licensed non-power reactors ·. 
use low enriched uranium (LEU) fuel 
and, continge_nt on Federal Governme11t 
funding for conversion-related costs; . 
that licensees of existing non-power 
reactorii replace HEU fuel with LEU fueJ· 
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acceptable to the Commission. The 
amendments are intended to promote 
the coml!lon defense and security by 
reducing the risk of theft or diversion of 
HEU fuel used in non-power reac~ors 
and the consequences to public he.,,lth, 
safety and t..'ie environment from such 
theft or diven;ion. The reduction in use 
of HEU should encourage sim,lar action 
b} foreign operators of non-power
reectors and, thereby, reduce the 
amount of HEU fuel in internatiom1! u~e. 

EfFECTI\IE DATE: ?vtarch 27, 1986. 
FO"! FllRTl-41".R INFO?.P.•A~ION CON'!'"c·::,: 
F P. Gi!l,,~;,ie, Qft:cP of Nuc:bar 
Regu!e\ory Research, U.S. ~uclec:r 
Reg,.d~tu:-y E:ommission, Washingt,n. 
DC 20555, Telephone: (301) 443-79:'.'>. 

SUPl'L!::'-'E1,'.TARY INFORMATION: 

Contents 

I. Rad:ground 
II. Respvnsi: t12 Pub!ic Coinmen~~ ~n t~!t 

Preposed Rule . 
III. Re\"lsions to the Proposed Rule 

I. Backgro,.md 

On July 6, 1984 (49 FR 27769), the. 
Commission published e proposed rule 
which would implement Commission 
policy ·(expressed in 47 FR 37007, dated 
August 24, 1982) to reduce, to the 
maximum extent possible. the use of 
highly enriched uranium (HELT) in 
domestic and foreign research and test 
reactors (non-power reactors). The 
proposed rule was intended to 
imple!Ilent this policy by generally 
requiring newly licensed non-power 
reactors to use low enriched uranium 
(LEU) fuel and licensees of existing non
power reactors to replace HEU fuel with 
LEU fuel when available. Use of LEU 
fuel rather than HEU fuel reduces the 
possibility that fuel from non-power 
reactors would be.diverted or stolen for 
the ultimate purpose of making 
"Weapons-usable" material. 

In the supplementary information 
accompanying the publication of the 
proposed rule, the Commission 
acknowledged its concerns about the 
costs of conversion to its licensees, 
including costs attendant to the 
licensing process. The Commission, 
therefore, invited comments on (1) the 
extent that economics of conversions -
should influence its actions and (2) the 
approach of using "generic envelopes" 
of safety limits (explained below] and 
limiting conditions of operation to 
facil:tate conversion safety reviews. 
Both of these issues were addressed in 
many comment letters, and the final rule 
includes provisions which the 
Commission believes respond in a 
reasonable and prudent manner to the 
legitimate concerns abc.ut these 
subjects. 

II. Responses to Public Comments on the 
Proposed Rule 

Over 150 comment letters were 
received from members of Congress, 
public interest groups, members of the 
research and test reactor community, 
special interest groups, the DepartJ~ents 
of Ene'rgy (DOE) and State, the Arms 
Control and Disarmament Agency, and 
individual members of the public. The 
extensive comments on this proposal 
were separated into nine categories. (1) 
International Significance of NRC
Mandated Conversion; [2) Value/ 
Impacts of Proposed Conversion; (3) 
Technical Feasibility and Safety Issues· 
(4) Licensing Issues Attendant to ' 
Conversion; (5) Funding for Proposed 
Con versions: (6) Risk of Theft or 
Diversion of HEU Fuel; (7) Evaluation of 
the Threat of Theft or Diversion of 
HEU-Adequacy of Security; (8) 
Implementation Options and 
Alternatives; and (9) Miscellaneous 
Comments. 

Three categories of comments were 
most relevant to the underlying basis for 
the changes incorporated into the final 
rule. These were Category '4-Licensing 
Issues Attendance to Conversion: 
Category 5--Fund!ng for Proposed 
Conversions: and Category 8-
Implementation Options arid 
Alternatives. Two other categories were 
considered to be most relevant to the 
decision to promulgate final rule. These 
were Category I-International 
Significance of NRC-Mandated 
Conversions and Category 6-Risk of 
Theft or Diversion of HEU Fuel. The 
Commission's positions on the topics 
addressed in these five categories of 
comments are summarized below. 
Copies of all public comments and the 
complete Commission staff responses 
are available for inspection and copying 
for e fee at the NRC Public Document 
Room. 1717 H Street NW, Washington, 
DC 20555. Single copies are available 
without charge from the contact person. 

Funding for Proposed Conversions 

In publishing the proposed rule for 
public comments, the Commission 
indicated in the Supplementary 
information section that it shares the 
licensees' expressed views that 
conversion costs should largely or 
entirely be financed by the Federal 
Government. Currently, the Federal 
Government, through the DOE, is 
providing funding for the Reduced 
Enrichment for Research and Test 
Reactor (RERTR) and other fuel research 
programs. The objective of these 
programs is to develop and demonstrate 
non-power reactor fuels which can be 
operated, safely and will allow 
substitution of LEU for HEU fuel in such 
reactors. These programs have been 
successful to date, and their continued 
success is expected to result in . 
technological developments which could 
lead to a significant reduction of HEU 

inventories both in the United States 
and abroad. 

It was recognized that additional 
operational and support costs 
associated with physical replacement of 
HEU fuel with LEU fuel would be 
incurred in the domestic conversion of 
licensed facilities. A number of · 
commenters stated that the NRC 
statement on costs did not constitute a 
firm commitment for funding expensive 
fuel changes and did not specify what 
costs would or would not be covered. · 
Cost of transportation (both of new and 
old fuel), costs caused by the differences 
in fuel cycles for LEU and HEU fuels, 
and costs associated with insurance, 
disposal, licensing support.and potential 
litigation were specifically identified by 
commenters. It was also pointed out that 
the proposed rule did not establish a 
vital link between Federal funding and 
implementation, that is, it did not make 
clear whether or not implementation 
could be delayed if Federal funding did 
not materialize. One comment letter 
discussed the apparently conflicting 
views of NRC and DOE on conversion 
funding, especially for "lifetime cores," 
and questioned Congressional 
willingness to provide funding. 
Resolution of the funding question was 
considered necessary before issuance of 
a final rule. 

Many commenters supporting the 
proposed rule implied that economics 
should not be used as a reason to avoid 
the changeover. Comments from two 
members of Congress indicated their 
belief that Congress would continue to 
provide funding for development of 
reduced enrichment fuels and would 
defray the cost of their use in university 
research reactors. Others also stated 
their belief that funding for conversion 
would be provided by Congress. 

After reviewing these comments, the 
Commission is of the view that 
conversion costs of all domestic non
power reactors directed to convert 
should be financed fully by the Federal 
Government. The domestic conversion 
actions it has proposed are based on the 
determination that the residual risks of 
theft or diversion of HEU fuel from non
power reactors could be further reduced 
in e cost/effective manner and that 
these actions are consistent with the 
U.S. policy of setting an example to 
encourage conversion by foreign users 
of HEU in non-power reactors. Full 
Federal financing would also permit the 
Commission to meet the dictates of 
section 104c. of the Atomic Energy Ac_! 
of 1954, as am.ended. Such financing 
would allow the Commission to impose 
only the minimum amount of regulatio'n 
on non-power reactor licensees to fulfill 
its obligations under this Act to promote 
the common defense end security and to 
protect the health and safety of the 
public and will permit the continued 
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conduct of widespread and diverse 
research and development activities by 
these licensees. 

As noted in the background material 
accompanying publication of the 
proposed rule, DOE historically has 
provided significant support to research 
and test reactor programs. In fact. fuel 
for university reactors is currently 
supplied and paid for by DOE (i.e., U.S. 
taxpayers) and "loaned" to the 
universities. It is anticipated that the 
funding necessary for conversion 
activities for both university and other 
licensees could be provided through 
DOE or another Federal agency. The 
Commission has requested that 
Congress appropriate the necessary 
funding to cover licensees' conversion
related costs. 

To reflect its determinations and 
views with respect to the funding issue, 
the Commission has added the following 
features to the final rule. First, in the 
definitions in ~ 50.2, the Commission 
sets forth its views on elements to be 
considP.red in determining lhe Federal 
Go\'ernment's obligations lo provide 
funding for conversion-related activities. 
That funding could include, but is not 
necessarily limited or extend to (1) costs 
attendant to the procurement of LEU 
fuel: (2) costs attendant to "lost HEU 
fuel value" (i.e., residual value of HEU 
fuel being used by commercial 
licensees); (3) licensee cost attendant to 
operations necessary to replace HEU 
fuel with LEU fuel; (4) reasonable lost 
revenue costs attendant to (a) facility 
shutdowns necessary to accomplish the 
conversion process, and (b) the 
difference in fuel cycle costs, such as 
more frequent refueling resulting from 
the use of LEU fuel rather than HEU 
fuel; (5) costs attendant to both 
tran.,poratioh of HEU fuel from and LEU 
fuel to the licensed facility undergoing 
conversion; (6) reasonable costs 
attendant to preparing analyses and 
presenting documentation required by 
the final rule or necessary to obtain 
NRC approval for the conversion 
process; and (7) reasonable costs 
associated with safeguarding HEU fuel 
being replaced in the process of 
conversion until it has been transferred 
to an appropriate facility. Final 
determination of conversion costs under 
the provisions of this rule and 
certification thereof to the Commission 
shall rest with the Department of Energy 
or other agency responsible for 
disbursing conversion funds, in 
consultation with the licensee. 

Second, the'·paragraph on 
implementation, § 50.64(c), has been 
modified to require licensees to submit 
proposals for conversion which would 
include a certification from DOE or 
other appropriate Federal agency that 
Federal Government funding for 

conversion is available. Only if the 
certification is obtained would a 
licensee be required to include a 
schedule for conversion in the required 
proposal. If Federal Government funding 
for conversion cannot be certified, the 
proposal's contents may be limited to a 
statement of this fact; however, the 
licensee would be required to resubmit a 
proposal for conversion at 12-month 
intervals thereafter, until cer'tification is 
obtained. This provision applies to all 
non-power reactor licens.ees. 

Finally. under the provisions oi 
§ 170.ll(b)(l), the Commission hereby 
grants to non~power reactor'licensees a 
one-time exemption from application 
fees, license fees, amendment fees, 
renewal fees, approval fees and 
inspection fees associated solely with 
the conversion processes required by 
§ 50.64. Aside from inspection fees. the 
exemption for the other fees would 
apply to four commercial licensees 
affected by § 50.64 (the other facilities 
are already exempt under § 170.li(a) (4),. 
(5), and (9)). The exemption of 
inspection fees would apply to 26 
licensees, and is expected to be limited 
to any single non-routine safety · 
insptJction performed by ?>.'RC following 
a facility's conversion to assure that a 
licensee is complying with its stated or 
approved conversion plans and· 
operations. 

Through these provisions,. the 
Commission believes that the costs of 
conversion to its licensees can be 
virtually eliminated. 

Implementation Options and 
Alternatives 

A large fraction of the comment 
letters focused on the implementation 
features of the proposed rule. Two 
views held by commenters supporting 
the proposed rule were that a specific 
deadline should be imposed on 
conversion actions and that the 
conversion exemptions, under the 
proposed rule's unique purpose 
provisions, should be eliminated or 
tightened. In counter-point, several 
commenters stated that, since it is at 
present uncertain what fuel would be 
acceptable to the Commission, the 
issues of funding and for license 
amendments should be resolved before 
any final rule is issued. 

As to the deadline issue, the 
Commission has determined that 
establishing a specific deadline for 
conversion actions is not generally 
justified. This is in keeping with the 
Commission's view that funding for 
conversions should be available, that 
HEU to LEU fuel conversion addresses 
the potential reduction of the residual 
risk posed by the use of HEU fuel at 
licensed non-power reactors and thus 
does not require a specific deadline, and 

that domestic conversions are intended 
to be put on solid footing by setting a 
strong, resolute and sensible example, 
consistent with U.S. national policy, to 
encourage foreign operators of non
power reactors to convert to the use of 
LEU fuel. The Commission, however, 
does want to initiate the overall 
conversion process at the earliest 
possible date, and, therefore, has . 
provided in § 50.64 for 12 months for the 
initial submission by affected licensees 
of their conversion proposals. To further 
assist licensees and the DOE, a 
definition of fuel acceptable to the 
Commission has been added to § 50.2. 
The Commission believes that, for 
several non-power reactors, fuels can be 
made available which would be capable 
of meeting this definition. 

Turning to the issue of conversion 
exemptions which could be granted 
under the unique purpose provisions of 
the proposed rule, Hie Commission 
believes that these exemptions are 
needed under section 104c. of the 
Atomic Energy Act to permit the 
continued conduct of widespread and 
diverse research and development; 
however, the definition of unique 
purpose in § 50.2 has been expanded to 
define more precisely the nature and· 
purpose of the experiment, program, or 
commercial activity necessitating the 
use of HEU fuel. 

The funding issue has been addressed 
already and the amendment issue is 
discussed later with respect to § 50.64. 
The remaining issue in this subgroup of 
implementation options involves the 
question of licensing uncertainties (i.e., 
the possibility that licensees may 
become involved in protracted 
adjudicatory hearings as a result of their 
conversion activities). This issue is 
addressed in the following section. 

Licensing Issues Attendant to 
Com'ersion 

In the supplementary information 
section of the proposed rule, the 
Commission stated that it is considering 
the development of "generic envelopes" 
of safety limits for several types of non
power reactors. The Commission 
believed that these envelopes could be 
developed by (1) defining the licensing 
needs for various classes of reactors 
(e.g., for both normal operating 
conditions and potential accident 
scenarios); (2) reviewing the domestic 
and foreign data available through the 
RERTR and other fuel development and 
demonstration programs; and (3) 
assessing the feasibility of generic 
safety evaluation of safety analysis 
reports. The development of these 

_g!!n_eric envelopes could facilitate safety 
reviews attendant to the HEU/LEU fuel 
conversion process. Comments were 
invited on this approach and many Wt'rt' 
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received from both supporters end 
opponents of the proposed rule. These 
comments can be divided into two 
general classes. 

··one class argued that conversion 
would require, in almost all cases, either 
a reactor "relicensing" (or new 
operating license) or a licensing 
amendment. The possibility of 
implementing conversion under § 50.59 
without amendment was generally 
considered unrealistic. Concerns were 
expressed that this "relicensing" or 
license amendment process could lead 
to extensive licensing hearings brought 
about by intervenors and that costs 
related to such hearings could exceed 
the hardware costs of conversion. Some 
of these commenters cited the recent 
shutdown of the UCLA reactors as a 
pertinent example. Many commenters, 
including several involved with the 
operation of non-power reactors at 
universitiea, indicated that they could 
not afford to engage in litigation against 
determined opponents and that even the 
perception of uncertainties about such 
litigation could influence decisions on 
continued reactor operation. 

Following this line of argument, a few 
commenters recommended that the NRC 
undertake a rulemaking proceeding on 
the issue of generic licensing and that 
any changeover be contingent on a 
finding that safe operation of a non
power reactor would not be affected 
significantly by a conversion from HEU 
to LEU fuel. It was also suggested that 
the requirement in the proposed rule 
regarding the acquisition (or fabrication) 
of additional HEU fuel should be 
contingent on completion of the license 
changes necessary to accommodate use 
of LEU fuel. The potential need for the. 
rule to provide, in any conversion 
process, for stepwise refueling to keep 
the reactor within present 10 CFR Part 
73 requirements was also identified. 

The other class of comments 
presented an opposite viewpoint, 
arguing that, even if conversion requires 
a license amendment, challengers can 
raise questions only on the narrowest of 
matters relevant to the subject of the 
amendment. Further, many commenters 
in this class opposed the idea of generic 
envelopes of safety limits for several 
types of non-power reactors, although 
some of them recognized the need for 
generic safety analysis of fuels. These 
commenters stated that if there are any 
questions about the safety of reactors 
due to conversion, the public should be· 
allowed to address these safety 
questions in a public hearing. Others 
emphasized that safety margins should . 
increase or remain equal to those 
currently approved by the NRC and that 
a license amendment should be required 
if margins are reduced. On the other 
hand, several commenters noted that· 

interventions against the amendments. 
required to accomplish conversion 
would be unlikely but that, indeed, 
failure to convert could lead to 
intervention in license renewal and 
license amendment proceedings. 

The Commission has decided to 
forego, at least for the near term. any 
"generic envelope" safety rulemaking. 
While this rule resolves all issues as to 
need for conversion to LEU. it does not 
provide any generic resolution for any 
safety issues that may arise, in 
individual cases, in connection with 
changes in the license, facility or 
procedures made necessary by the 
conversion to a different fuel type from 
HEU to LEU. 

After receipt of a licensee proposal for 
implementation of the conversion to 
LEU, NRC staff will conduct an 
appropriate evaluation for both 
implementation of the rule and for 
assuring the protection of the public 
health and safety in connection with 
any licensee-proposed changes in the 
license, facility, and procedures made. 
necessary by the conversion. After the 
NRC staff evaluation, an appropriate 
enforcement order will be issued 
directing both the conversion and ally 
necessary changes in the license, facility 
and procedures. It is expected that in 
most cases, if not all, that enforcement 
order will be in the form of an order to 
modify the license under 10 CFR 2.204. 

In the event that any interested 
person should, in accordance with 
section 189a. of the Atomic Energy Act, 
request a hearing on the enforcement 
order, NRC staff will participate fully in 
the proceeding and will have the burden 
of defending the order. Thus, in the 
event a hearing is requested, the 
licensee need not participate in the 
hearing and may therefore avoid . 
litigative expenses associated with the 
conversion and hearing. The 
Commission believes that this !'.'RC staff 
role is consistent with the general policy 
that the costs of conversion to LEU 
shouid, to the maximum practical extent, 
be borne by the Federal Government. 

International Significance of NRG
Mandated Conversions. 

The Commission's view on the 
international and nonproliferation 
significance of the proposed domestic 
conversions was reflected in the Policv 
Statement of August 1982 (47 FR 37007, 
dated August 24, 1982). The Commission 
discussed in this Statement its interest 
in reducing, to the maximum extent 
possible, the use of HEU in domestic 
research and test reactors and, thereby. 
encouraging conversion by foreign 
reactor operators. To assist in 
accomplishing this policy goal. the 
Commission made two commitments: 
First, to provide full support for DOE's 
RERTR program; and second. as part of 

the policy to strongly encourage 
conversion by foreign operators, to take 
steps to encourage similar action by U.S. 
non-power reactor operators. 
Subsequently, the Commission 
considered the proposed.rule to limit the 
use of HEU fuel in domestic non-power 
reactors as such a step. 

As to international and 
nonproliferation implications, the State 
Department stated that the proposed 
action could have some marginal effect 
on future negotiations with foreign non
power reactor operators regarding the 
need and timing for converting their own 
reactors. It also suggested to the NRC 
that converting some reactors might 
impose an undue technical or economic 
penalty. The Commission has responded 
to this comment by closely coupling 
conversion to Federal Government 
funding of conversion-related activities. 
Through this action. the Commission 
believes it has brought the criteria for 
the domestic conversion program in line 
with the no undue economic penalty 
criterion suggested by the Executive 
Branch for foreign non-power reactor 
operators. The Commission also 
recognizes that the de.velopment and 
demonstration of acceptable LEU 
replacement fuel and the conversion of 
larger DOE facilities can have a 
significant influence on foreign non
power reactor operators. 

The proposed rule implied that HEU 
fuel at all licensed non-power reactors. 
whether in a facility's inventory or in 
transit, has relatively equal proliferation 
significance. The State Department view 
is that no significant nonproliferation 
benefits are associated with con\'ersion 
of "lifetime core" reactors, i.e., those 
reactors that were designed and built to 
operate over their entire life with the 
initial fuel load. Currently. 16 of 2.6 
(originally 20 of 31) licensed facilities 
potentially affected by the final rule can 
be characterized as having lifetime 
cores. The Commission concludes that 
conversion of domestic non-power 
reactors will promote the common 
defense and security by reducing the 
risk of theft or diversion of HEU fuel at 
these reactors and the consequences to 
public health, safety and en\'ironmP.nt 
from such theft or diversion. 
Additionally, domestic conversions 
should generally encourage, in a 
symbolic way, conversions of foreign 
non-power reactors. 

Risk of Theft or Diversion of HEU Fue./ 

Although the proposed rule to limit 
the use of HEU in non-power reactors 
was based primarily on international 
policy end nonproliferation 
considerations, the comments 
necessitated a reexamination of the 
"values" and "impacts" associated with 
further reductions in the domestic risk of 
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theft or diversion of HEU fuel from NRC
licensed non-power reactors. This 
reexamination is summarized here. The 
complete responses to public comments 
are available from the NRC Public 
Document Room, under the title, 
"Limiting the Use of Highly Enriched 
Uranium in Domestic Research and Test 
Rt;actcrs, Responses to.Public 
Comments," July 22, 19!;5. As st.atcd 
above and explained below. the 
Commission concludes that the final rule 
is based on domestic comnwn defense 
and security and public health and 
sa fcty considera lions as well as on 
international and nonprolifera ti,rn 
considerations. 

In assessing the "value" of 
conversions in terms of resid..:,il risk 
reduction. the conservatisms in the 
curreut operating assumption of the 
likelihood of clandestine fission 
explosive [CFE) fabrication mus.t be 
considered. Specifically, consideration 
must be given no\ only to the level of 
security provided, but also to: (1) The 
theat; (2] the ability of the intelligence 
community to give advance warning of a 
developing event or a planned 
malevolent act"in sufficienttime tn 
implement additional countermeasw·es; 
('3) the deterrent value of irradiated fu1il; 
(4) the length of time it would tc1ke to 
remove fresh or irradiated fuel from a 
facility (irradiated fuel would normally 
take longer): (5) the likelihood that an 
adversary would successfully prot>e:;s 
either fresh "or irradiated fuel to obtain 
material which potentially could be used 
to construct a nuclear explosive device, 
and the time and resources requi~ed 
[processing of irradiated ft.iel is 
significantly more difficult); (6) the 
ability to find and retrieve nuclear · 
material. if stolen [irradiated fuel would 
be easier to find); (i) the conservatism 
built into the 5-kilogram formula 
quantity for U-235-see generally 
§ § 73.l(a) and i3.2[bb)(the presence of 
fission products would increase the 
conservaiism of this number); and (8) 
the likelihood that an adversary could 
successfally construct a nuclear -
explosive device (the presence of fission 
products would make this more 
difficult). All of these factors have an 
impact on the assessment of the 
likelihood that an adversary could 
construct a CFE through diversion or 
theft of HEL' fuel from non-power 
reflclors. TQ complete the evaluation of 
risk, the range of consequrnces has been 
considered in the event of a successful 
theft or diversion of any quantity of 
HEU fuel from licensed non-power 
reactors. The resultant r~duction of risks 
can be balanc;:ed against the inrurred 
costs. As explained above, the costs of 
conversion for all affected licensees 
includes a quantifiable component, 
currently estimated as $12-16 million. In 

addition, nonquantifiable costs have 
been identified, including any licensing 
cost associated with pole1:tial hearings 
and potential losses in functional 
capabilities at affected facilities. As 
dis;;ussed above, virtually all costs will 
be borne by the Federal Government. 
The Commission c1lso belii:,ves, based on 
comments receiveJ on the proposed 
rule, that promulgation of this final rule· 
will involve a benefit to licensees. The 
Commission's conclusion. based on the 
cost/benefit evaluation, is to proceed 
with prumulgation of this fimil rule, in 
order to fulfill its obligations under the 
Atomic Energy Act to promote the 
common defense and security and to 
protect the health and safety of the 
public, as well as to permit the 
continued conduct of widespread and 
diverse researsh and development. 

Ill. Revisions to the Proposed Rule 

1. Section 50.2-Fomicrly § 50.64(h} o_f 
the Proposed Rule 

This section has been expanded to 
include definitions of "Federc1l 
Government funding for conversion," 
"P:iel accertable to the Commission," 
and several other definitions identified 
in § 50.M(b J of the proposed rule. These 
dr.finitions have not been included in 
§ 50.2 for easy and consistent reference. 
The first definition was necessary to 
couple conversion actions by licensees 
to the funds necessary to accompiish the 
conversion process. The second 
definition was needed to indicate that 
those non-power reactors meeting the 
unique purpose provision of the rule 
must use HEU fuel of enrichment as 
close to 20% as is available and 
acceptable to the Commission. 

In addition. the unique purpose 
definition, stated in§ 50.54(b)(5)(1) of 
the proposed rule, has been expanded to 
define more precisely the specific 
experiment, program or commercial 
activity that justifies continued use of_ 
HEU fuel. The change is also intended to 
limit consideration of activities to those 
having merit for research purposes, and 
not because they may have some 
economic benefit. The Commission itself 
will make the final decision on any 
conversion requirement based upon a 
finding of unique purpose. 

Section 50.64{b)-Formerly § 50.64(c} of 
the Proposed Rule 

The changes to§ 50.64(c), now 
§ 50.64(b), include minor word changes 
in § 50.64(b) (1) and (2) and two 
clarifications in § 50.64(b)(2). The 
proposed rule would not have allowed a 
licensee to acquire additional HEU fuel 
if LEU fuel acceptable to the 
Conunisaion for that reactor were 
available. Since a few of the affected 
non-power reactors refuel frequently 
enough to require "lead times" for fuel 

acquisition, the wording could have 
caused an unnecessary shutdown of 
these facilities until acceptable LEU fuel 
was available for use in the reactor. tlie 
bac·kground statement to the proposed 
rule indicated that the conversion 
schedule could include considerat;on o·f 
reactor usage which could apply to 
these situations. To clarify the final 
rule's intent, § 50.64(b)(2)(1) has been
modified so that a licensee is required 
not to initiate acquisition of additional 
HEU fUFil if LEU fuel acceptable to the 
Commission is available. 

The change in§ 50.64[b)(3) is intended 
to limit the scope of use of HEU fuel 
while allowing the use of fuel that is 
acceptable to the Commission but is 
slightly different from that needed to 
meet the strict definition of LEU weight 
perceut of U-235. Such fuel might be 
required, in isolated instances, because 
of non-power reactor's core geometry 
and conditions for operation. Howe\·er. 
the Commission wishes to see all 
licensees go to fuel as close to 20% 
enrichment as possible. '· 

4. Section 50.64{c}-Formerly § 50.64(0') 
of the Proposed Rule 

The changes in§ 50.64[c)[2)(i) and th1c 
inclusion of§ 50.64(c)(2)(ii) have been 
made to couple hnplementation of the 
rule to the availability of Federal 
Government funding in order to cover 
the costs of conversion. 

Finding of No Significant Environmental 
Impact: Availability 

The Commission has determined 
under- the National Environmental Policy 
Act of 1969, as amended, and the 
Commission's regulations in Subpart A 
of 10 CFR Part 51, that this rule is not 11 

major Federal action significantly 
affecting the quality of the human 
environment and that, therefore, an 
environmental impact statement is not 
required. Basically, the rule places 
limitations on the use of HEU fuel in 
domestic research and test reactor-s. In 
so doing, the risk of theft or diversion of 
HEU will be reduced. Neither the safe 
operation, nor any routine release of 
radioactivity from the affected reactors 
will be changed in any significant 
manner. The environmental assessment 
and finding of no significant impact on 
which this determination is based ai'e 
avai!Jble for inspection at the NRC 
Public Document Room, 1i17 H Street 
NW., Washington, DC. Single copies of 
the environmental assessment and the 
finding of no significant impact are 
available from F.P. Gillespie. U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, (301) 443-7936. 
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Paperwork Reduction Act Statement 

The final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These · 
requirements were approved by the 
Office of Management and Budget 
approval number 3150--0()11. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis on this final 
regulation. The analysis examines the 
costs and benefits considered by the 
Commission. The analysis is available 
for inspection and copying for a fee et 
the NRC Public Document Room; 1717 H 
Street NW., Washington, DC 20555. 
Single copies of the analysis may be 
obtained from F.P. Gillespie, Office of 
Nuclear.Regulatory Research, Nuclear 
Regulatory Commission, Washington, 
DC 20555, (301) 443-7936. 

Re~tory Flexibility Certification 

As required by the Regulatory 
Flexibility Act (5 U.S.C. 605(b)), the 
Commission certifies that this rule does 
not have a-significant economic impact 
on a substantial number of smell 
entities. This rule affects nonpower 
reactor licensees that own and operate 
facilities licensed under sections 103 
and 104 of the Atomic Energy Act of 
1954. as amended. These licensees do 
not fall within the definition of small 
businesses set forth in section 3 of the 
Small Business Act, 15 U.S.C. 632, or 
within the Small Business Size 
Standards set forth in 13 CFR Part 121. 

List of Subjects in 10 CFR Pert 50 

Antitrust, Classified information, Fire 
prevention, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants end reactors, Penalty, 
R~di~tion prot~ction, Reactor siting 
cr1te:1a, Reportmg and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, es amended, 
the Energy Reorganization Act of 1974 
es amended, and 5 U.S.C. 553, the NRC 
is adopting the following amendments to 
10 CFR Part 50. . 

Separate Views 

Chairman Palladino supports Federal 
funding for all conversion. However, in 
the e\'ent that no Federal funds are 
provided, the view of Chairman 
Palladino is that no conversion should 
be required. The Caairman also believes 
that, in the oent that Federal fimda are 
provided fer unenity IIBdan bat aot 
for commercial oon-power JHCkn, then 
the latter slioald m1f be reqmred ID 
conTert to LEU, notwithstanding the 
lack of Federal funds. 

Commissoner Asselatine believes that 
the conversion of commerew1I non
puwer reacton ahould not be coufui&ent 
upon federal mndmg. The Federal 
government historically ka, provided 
1ignifi.cant mpport to. rmfversity 
research and test reactor programs. In 
fact, it was this longstanding 
relati,mship with the university non
power reactors, coupled with the. 
concern on the part cf the university 
reactor operatol'!I of excaaive costs and 
protr-actcd litigation, which led the 
Commisson to support federal funding 
for conversion. There wu never any 
discussion on the part of ttie 
Comrr:ission of how requiring 
conversions o/. the commercial non
power reactors WGllld create a aevere 
financial hardship for the commercial 
concermi. Commislioner Aaeel3tine 
believes that if federal func:111 are not 
provided for Ike conversion or 
commercial non-power reactors, then . 
the rule sltould reqaire theae licensees to 
convert to I.EU notwithstanding the leek 
of federal bmding. He belines dtat it is 
most m1fortunate that the Commission 
has created • loophole in ib nde · 
wheeby these c:ommercial non-power · 
reactors will llle'ftl' be required to , 
convert to LEU if Federal funding is not 
provided. 

Dated at Washingt~n. DC this 20th day of 
February. 1ffll6. 

For the Nuclear Regulatory Commission. 
. Samuel J. C'Jiilk, 
Secretary af tlre CollUIUS6ion. 

51 FR 7744 
Published 3/6/86 
E ffectvie 5/5/86 

Final Procedures and Standard~ on No. 
Significant Hazards Considerations 

See Part 2 Statements of Consideration 

f)>, 51 FR 12502 
· Published 4/11/86 

Effective 5/12/86 

10 CFR Part 50 

Modification of General Design 
Criterion 4 Requirements for 
Protection Against Dynamic Effects of 
Postulated Pipe Ruptures 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Commission is modifying 
General Qesign Criterion 4 (GDC-4) of 
Appendix A, 10 CFR Part 50 to allow use 
of leak-before-break technology for 
excluding from the design basis the 
dynamic effects of postulated ruptures 
in primary coolant loop piping in 
pressurized water reactors (PWRs). The 

new techno1ogy ·reflects an engineering 
advance which allows simultaneously 
an increase in safety, reduced worker 
radiation exposures and lower · 
construction and maintenance costs. 
Implementation will permit the removal 
of pipe whip restraints and·jet 
impingement barriers as well as other 
related changes in.operating plants, 
plants under-construction and future . 
plant designs. Containment design, 
emergency core cooling end 
environmen ta] qualification 
requirements are not influenced by this
modification. 

' EFFECTIVE DATE: May 12, 1986. · · 
ADDRESSES: Copies of the written public 
comments are available for public . 
inspection and copying for a fee at the 
NRC Public Document Room at 1717 H 
Street NW., Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
John A. O'Brien, Office of Nuclear · 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone (301) 443-7~54 .. . 
SUPPLEMENTARY tNFORMATION: On July 
1, 1985, the Commission published a 
proposed amendment to General Oesign 
Criterion 4 of Appendix A, 10 CFR Part 
50 relating to dynamic effects resulting 
from postulated pipe ruptures in primary 
coolant loop piping in pressurized water 
reactors. (50 FR 27006) The proposed 
rule was based on investigations 
performed by industry and by the NRC ·· 
es well es the staff findings in the 
resolution of Unresolved Safety Issue, 
(USI) A-2. Future rulemeking was 
discussed in which application.of the 
new technical approach would be 
extended to all reactor piping in ell . 
reactor types et some later date 
provided adequate technical 
justification can be supplied for each 
new application. The new technical , 
approach depends on advanced fracture 
mechanics and includes investigations .. 
of potential indirect failure mechanisms. 
which could lead to pipe rupture. · 
Acceptable technical procedures end 
criteria are defined at length in NUREG-
1061, Volume 3, dated November 1984. 
and entitled "Report of the U.S. Nuclear 
Regulatory Commission Piping Review . 
Committee; Evaluation of Potential for· 
Pipe Breaks.'' 

The proposed rule permitted a 60-day 
comment period. Twenty-four written ' 
comments were received from utilities,· 
reactor vendors.architect-engineering,: , 
firms, en interyenor, and industry groups 
representing es many as twenty-six 
utilities. Twenty-three of the written -' 
comments endorsed either the rule or 
the intent of the·rule. The intervenor, 
alleging erroneous leek rate estimetluns, 
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opposed the rule. A compilation of the 
seven issues raised as a result of public: 
comment, the accompanying 
Commission response and one 
additional issue raised as a result of oral 
comments made during an ACRS 
subcommittee meeting on May 23, 1985 
follow: 

Issue 1. The rule should be expanded 
to include piping in PWRs other than the 
primary coolant loop piping. and in 
addition, should cover piping in boiling 
water reactors (BWRs). 

Commission Response: The 
Commission· plans to publish in 1986 a 
broader proposed amendment to GDC-4 
which would include all piping in all 
light water reactors (LWRs), as well as 
piping in gas and metal cooled reactors. 
The two-step approach was adopted 
because safety and economic benefits 
could immediately be obtained by an 
amendment limited to the primary 
coolant loops of PWRs. Sufficient 
technical information had been 
developed to justify application of leak
before-break technology to PWR 
primary coolant loop piping, and the 
decision was made to prepare a limited 
scope rule addressing the case which 
could be defended by the existing 
evidence. 

Issue 2. The supplementary 
information to the rule should state that 
the amendment permits redesign of 
PWR primary coolant loop heavy 
component supports to reflect the 
exclusion of dynamic effects resulting 
from postulated pipe ruptures in primary 
coolant loops of PWRs. 

Commission Response: This comment 
is accepted. The first sentence of the 
Scope of Rulemaking section in the 
proposed rule stated that (among other 
things) the dynamic effects of pipe 
rupture include "pipe break reaction 
forces". Because heavy components 
support design is determined, in part, by 
the imposed reaction forces, the 
elimination of postulated pipe rupture 
dynamic effects thus allows for a 
rF.design of these supports. Supports, of 
course, must be able to withstand all 
remaining loads, including those due to 
the safe shutdown earthquake, with an 
acceptable margin of safety. 

The Scope of Rulemaking section in 
the proposed rule also stated that: 

Current design margins in the primary 
coolant loop heavy component supports are 
to be maintained. Existing heavy components 
supports designed for the dynamic effects of 
pipe ruptures and seismic events are not 
affected. New plants will be designed with 
supports which have margins comparable 
and equivalent to those margins now present. 

The intent of these three statements 
was to insure that component supports 
would still be designed with a margin of 

safev. The second sentence 
inadvertently became a discussion of 
the supports themselves rather than 
margins associated with the supports. 
The corrected statement is "Margins in 
existing heavy component supports 
designed for the dynamic effects of pipe 
rupture and.seismic events are not 
affected." If the loads are revised by 
elimination of postulated pipe ruptures. 
the supports can be redesigned 
accordingly without affecting margins. 
Prohibiting heavy component support 
redesign would go beyond the guidance 
provided by the Advisory Committee on 
Reactor Safeguards (ACRS) that "Any 
relaxation of requirements to cope with 
double-ended guillotine break should be 
preceded by vigorous reexamination of 
the integrity of heavy component 
supports under all design conditions.'' 
The ACRS guidance has been 
interpreted to mean that heavy 
component supports must have 
adequate margins such that their failure 
will not be the cause of pipe rupture in 
primary coolant loop piping of PWRs. 

The concern with heavy component 
support integrity stems from studies 
performed under subcontract to 
Lawrence Livemore National Laboratory 
(LLNL) which indicated that heavy 
component support failures during 
earthquakes were the dominant 
mechanism for causing a double-ended 
pipe rupture in primary coolant loop 
piping. However, as reported in Volume 
1 of NUREG/CR-3660, "Probability of 
Pipe Failure in the Reactor Coolant 
Loops of Westinghouse PWR Plants", 
dated July 1985, and Volume 1 of 
NUREG/CR-3663, "Probability of Pipe 
Failure in the Reactor Coolant Loops of 
Combustion Engineering PWR Plants", 
dated January 1985 (each prepared by 
Lawrence Livermore National 
Laboratory) only extremely large 
decreases in heavy component support 
seismic capacity have a significant 
impact on the probability of pipe 
ruptures in primary coolant loop piping. 
As a consequence, the Commission has 
decided that redesign of heavy 
component supports can be accepted so 
long as reliability and adequate margins 
under each required design and service 
load condition is achieved. 

For operating plants, it is expected 
that a majority of heavy component 
support redesigns may involve 
elimination or decrease in load rating of 
existing snubber& in one or more support 
load paths. Redesign means the 
necessary reanalysis of supports and 
associated calculation of margins 
(excluding the dynamic effects of 

· postulated pipe breaks as one of the 
required imposed loads) together with 
the physical modification of support 

configuration and hardv..:1re. In such 
redesigns, the licensee must 
demonstrate improved overall system 
performance and reliability when the 
existing component support loads paths 
are compared with those proposed. 
Utilities undertaking heavy component 
support redesign should also consider 
the use of independent design and 
fabrication verification procedures to 
minimize the potential for design and 
construction errors. 

Plants under construction will be 
treated in the same manner as operating 
plants. For future plants, heavy 
component supports would be designed 
under faulted condition loads to the 
specified allowable stress limits, with 
the dynamic effects of postulated large 
diameter pipe breaks excluded. 

In the context of this issue, the term 
"heavy component" means the reactor 
pressure vessel. the steam generators, 
the pressurizer and the reactor coolant 
pumps. However, with respect to the 
pressurizer, the pressurizer surge line 
and other piping directly connected to 
the pressurizer are still postulated to . 
rupture for design purposes, under the 
limita lions of this rule. 

Issue 3. The rule should be extended 
to relax pipe rupture requirements for 
containment design, emergency core 
cooling system performance and 
environmental qualification of electric&) 
and mechanical equipment. 

Commission Response: The 
Commission acknowledges that this 
rulemaking will introduce an 
inconsistency into the design basis by 
excluding only the dynamic effects of 
postulated double-ended pipe ruptures 
in PWR primary coolant loops while 
retaining this postulated accident for 
emergency core cooling systems, 
containments and environmental 
qualification. The present view is that 
insufficient technical information is ~ 
available for applying leak-before-break 
technology to other aspects of facility 
design. Further studies must be 
conducted to develop suitable 
replacement criteria for the PWR 
primary coolant loop doubled-ended 
pipe rupture if this accident is no longer 
required for containment design, 
emergency core cooling or 
environmental qualification. For the 
present, the proposed rule allows the 
removal of plant hardware which it is 
believed negatively affects plant 
performance, while not affeqting 
emergency core cooling systems, 
containments, and environmental 
qualification of mechanical and 
electrical equipment. 

Issue 4. The supplementary 
information to the rule should indicate 
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what amtlyses are needed to take 
advanliige of the relaxation of 
requirements associated with dynamic 
effects of postulated pipe ruptures in the 
primary coolant loops of PWRs. Also, 
the acceptance criteria used in 
evaluating these analyses should be 
defined, particularly with regard to what 
would qualify as an "extremely low 
probability" of pipe rupture. 

Commission Response: Acceptable 
analytical procedures and criteria to 
take advantage of this rule are outlined 
in NUREG-1061, Volume 3, dated 
November 1984 and entitled "Report of 
the U.S. Nuclear Regulatory Commission 
Piping Review Committee, Evaluation of 
Potential for Pipe Breaks." Plant unique 
analyses are required to take advantage 
of this final rule. Licensees and 
applicants can rely on vendor calculated 
envelopes to demonstrate that their 
plants meet NRC requirements. 
Additionally, it must be shown that 
appropriate leakage detection devices 
are installed, and that any modifications 
as discussed in Issue 2 are clearly 
defined. After final publication of this 
rule, value/impact analyses would no 
longer be required as they were only 
necessary to justify exemptions from the 
original GDC-4 before this final rule is 
published. NRC acceptance criteria are 
illustrated in the Safety Evaluation 
Report prepared for near-term
operating-license applicants (for 
example, see those prepared for Vogtle 
or Catawba) and published in response 
to their exemption requests related to 
PWR primary coolant loop piping. 

The definition of "extremely low 
probability" of pipe rupture is given as 
of the order of 10-s per reactor year for 
PWR primary coolant loop piping when 
all pipe rupture locations are 
considered. This is consistent with past 

oNRC decisions relating to other 
postulated events. This value, which 
includes the probability of an initiating 
event occurring (such as an earthquake, 
abnormal transient or an accident), 
conforms with the implicit design goal of 
components and structures that are 
engineered on a deterministic basis. 
Research performed at Lawrence 
Livermore National Laboratory 

. confirmed that the three major U.S. 
vendors of pressurized water reactors 
meet this requirement. 

Industry criteria for applying leak
before-break to piping are in the 
proposal stage {see AN~58.2, "Design 
Basis for Protection of Light Water 
Nuclear Power Plante Against Effects of 
Postulated Pipe Rupture"). These 
proposed criteria have not been formally 
accepted by the industry nor the 

Commission. However, NRC staff are 
participating in this activity. 

Issue 5. The supplementary 
information to the rule should state that 
modifications of the licensed 
configuration of operating plants by the 
removal of pipe whip restraints and jet 
impingement shields may or may not 
involve an unreviewed safety question. 
Also, the rule should indicate that 
modifications consisting of removal of 
pipe whip restraints and jet 
impingement shields may not require 
license amendments. 

Commission Response: These 
comments are accepted. The discussion 
in the proposed rule was confusing on 
this matter. The guidance below should 
be followed in the licensing context. 

Modifications of the licensed plant 
design of operating plants may involve 
an unreviewed safety question under 10 
CFR 50.59. Where it is determined that 
an unreviewed safety question is 
involved, licensees of operating plants 
desiring to make modifications should 
submit a license amendment for NRC 
approval in accordance with revised 
General Design Criterion 4. The license 
amendment may also include provisions 
for an augmented leakage detection 
system. A simple removal of pipe whip 
restraints and jet impingement barriers 
would not involve an unreviewed safety 
question. However, changing support 
load path designs would involve an 
unreviewed safety question. 

Applicants for operating licenses 
seeking to modify design features to 
take advantage of the rule are required 
to reflect the revised design in an 
amendment to the pending FSAR. If the 
design change modifies design criteria 
set forth in the PSAR, an amendment to 
the applicable con'struction permit may 
also be necessary. The amendment to 
the FSAR, and the application for 
amendment of the construction permit if 
necessary, may include provisions for 
augmented leakage detection. 

Issue 6. Installed leakage detection 
systems at some plants may be 
adequate, and upgrading or 
improvements may not be needed. 

Commission Response: This comment 
is accepted. The proposed rule notice 
stated: "The license amendment shall 
also include provisions for an 
augmented leakage detection 
system .... " The revised text relating 
to this matter is given in the Commission 
Response to Issue 5. Leak detection 
systems are discussed in Volume 3 of 
NUREG-1061 "Report of the U.S. 
Nuclear Regulatory Commission Piping 
Review Committee, Evaluation of 
Potential for Pipe Break", November 
1984. 

Issue 7. Leak-before-break technology 
depends on erroneous leak rate 
measurements and therefore cannot be 
applied to the reactor coolant system. 

Commission Response: The NRC staff 
recognizes that the measurement or 
determination of leakage rates from a 
pressurized _system involves · 
uncertainties. For this reason, one 
criterion for application of leak-before
break is that postulated flaw sizes be 
large enough so that the leakage is about 
ten times the leak detection capability, 
and that this flaw be stable even if 
earthquake loads are applied to the pipe 
in addition to the normal operating 
loads. This margin of a factor of ten is 
more than ample to ·account for 
uncertainties in both leakage rate 
calculations and lead detection 
capabilities. 

· Additional sensitivity studies reported 
by Lawrence Livermore National 
Laboratory in NUREG/CR-2189, dated 
September 1981, -entitled "Probability of 
Pipe Fracture in the Primary Coolant 
Loop of a PWR Plant" indicate that even 
in the absence of leak detection, the 
probability of pipe ruptures in PWR 
primary coolant loop piping is 

. sufficiently low to warrant exclusion of 
these events from the design basis. 

For these reasons, the Commission 
has determined that this issue is not 
sufficient basis to invalidate leak
before-break technology in PWR 
primary coolant loop piping. 

Comment of the Advisory Committee on 
Reactor Safeguards (ACRS) 

The ACRS orally requested an explicit 
definition of "primary coolant loop 
piping in pressurized water reactors" to 
clarify exactly the scope of affected 
piping. The term "primary coolant loop 
piping in pressurized water reactors" 
means the large diameter, thick walled 
piping directly connecting the reactor 
pressure vessel, the steam generators 
and the reactor coolant pumps. No 
branch piping from the above defined 
piping is considered part of the primary 
coolant loop piping in pressurized water 
reactors. 

Having considered all of the above, 
the Commission has determined that a 
final rule be promulgated. The text of 
the final rule is identical to the text of 
the proposed rule. The final rule should 
be applied consistently with the 
guidance in this notice. 

Availability of Documents 

1. Copies of NUREG-1061, Volume 3, 
NUREG/CR-3660, NUREG/CR-3663 and 
NUREG/CR-2189 may be purchased by 
calling (202) 27~2060 or (202) 27~2171 
or by writing to the Superintendent of 
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Documents, U.S. Government Printing 
Office. Post Office Box 37082, 
\'Vashington, DC 20013-7082, or 
ptirchas·ed from the National Technical 
Information.'Service, Department ·of 
Commerce, 5285 Port Royal Road, 
Springfield, VA 22161. · 

2. ANS-58.2, "Design Basis for 
Protection'of Light Water Nuclear Power 
Plants Against Effects of Postulated Pipe 
Rupture," is available from The . 
American Nuclear Society, 555 North 
Kensington Avenue. La Grange Park, 
Illinois 60525. 

:3. ACRS Letter to William J. Dircks, 
NRC Executive Director of Operations, 
dated June 14, 1983, dealing with 
fracture mechanics. is a,·ailable in the 
NRC.'Public Document Room. 

Finding ~f No Significant Environmental 
lmpa<;t: Availability 

The Commission has determined 
under the National Environmental Policy 
Act'of1969, as amended, and the 
Commission's i:egulations in Subpart A 
of 10 CFR Part 51, thaJ this rule is not a 
major Federal action significantly 
affecting the· quality of the human 
enviroomerit and therefore an. 
environmental impact s'tatetnent is not 
required. Although certain existing plant 
hardware may not be reinstalled after . 
removal for inspection, this will not alter 
the environmental impact of the licensed 
activities. The· environmental 
aiisessment and'finding of no significant 
impact on which this determination is 
based are available for inspection at the 
NRC Public Document Room, 1717 H 
Street. NW, Washington, DC. Single 
copies of the environmental assessment 
and the finding of no significant impact 
are available from John A. O'Brien, . 
Office 'of Nuclear Regulatory Research, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, Telephone (301) 
443-7854. 

Paperwork Reduc~ion Act Statement 
This final rule does not contain a new 

or amended informa lion collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44· U.S.C. 3501 et 
Sl;!q.). Existing requirements were 
approved by the Office of Management 
and Budget approval number 3150-0011. 

Regulatory Analysis 
. The Commission has prepared a 

regulatory analysis on this fin~! 
regulation. The analysis exammes the. 
costs and benefits of the alternatives 
considered by the.Commission. The 
analysis is available for inspection in 
the NRC Public Document Room, 1717 H 
Street NW .. Washington. DC. Single 
copies of the analysis may be obtained 
from John A. O'Brien. Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission. Washington. 
DC 20555, Telephone (301) 443-7854. 

Backfit Rule 

This amendment is not subject to the 
analysis requirements of 10 CFR 
50.109[a)(3) because it d.oe.s not r~9~ire 
any modifications of ex1stmg fac1hl!es 
or procedures. The rule only permits 
licensees to exercise an option not 
previously available. Information 
relevant to the factors found in 10 CFR 
50.109(c) may nevertheless be found in 
the Regulatory Analysis referenced 
above. 

Regulatory F~exibility Act Certification 
As required by the Regulatory 

Flexibility Act of 1980 (5 U.S.C. 605(b)), 
the Commission certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. This rule affects only the 
licensing and operation of nuclear 
power plants. The companies that own 
these plants do not fall within the scope 
of the definitions of "small entities" set 
forth in the Regulatory Flexibility Act or 
the Small Business Size Standards set 
out in regulations issued by the Small 
Business Administration at 13 CFR Part 
121. 

List of Subjects in 10 CFR Part 50 
Antitrust, Classified informa.tion, Fire 

prevention, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Penal.ty, 
Radiation protection, Reactor sitm~ 
criteria, Reporting and recordkeepmg 
requirements. 

For the reasons set out in the 
preamble and under authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 553, the NRC 
is adopting the following amendments to 
10 CFR Part 50. · 

51 FR 27817 
Published 8/4/86 
Effective 9/3/86 

Miscellaneous Amendments 
Concerning Physical Protection of 
Nuclear Power Plants 

See Part 73 Statements of Consideration 

>61 FR 40303 
Published 11/6/86 
Effective 1 /5/87 

10 CFR Parts 50 and 51 

Domestic Licensing of Production and 
Utlllzatlon Facilities; Communications 
Procedures ,Amendments 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations that establish the procedures 

for submitting correspondence, reports, 
apprications, or other written · 
communications pertaining to the . . 
domestic licensing of production and · ·· 
utilization facilities. The amendmeliti · 
indicate the correct mailing address for 
delivery of the communi~tions ~d· ·. 
specify the number of copies requirecf. to 
facilitate action by the NRC. The . · 
proposed amendments will resolve- a: 
number of probiems that have- . · 
developed during the past several yeilra 
regarding the submission of applications 
and reports. In addition to clarifying the 
procedures, these amendments will 
result In a reduction in reproduction and 
postage costs for the affected licensee,. 
EFFECTIVE DATE: JanuaryS, 1987. 
FOR FURTHER INFORMATION CONTACT: 
Steve Scott, Information and Records 
Management Branch, Division of 
Technical Information end Documeat 
Control. Office of Adininistration, 
Nuclear Regulatory Commission, · 
Washington, DC 20555, Telephone: (301} 
492-8585. ·, 
SUPPLEMENTARY INFORMATION: Because 
of varying and sometimes conflicting 
requirements for the submittal of 
Information by applicants and licensees, 
confusion has arisen with regard to copy 
requirements and proper submittal 
procedures. In an effort to clarify these 
matters, the NRC issued Regulatory 
Guide 10.l (Revision 4) "Compilation of 
Reporting Requirements for .Persona 
Subject to NRC Regulations" and an 
August 8, 1982 the Director, .Division of 
Licensing, Office of Nuclear Reactor 
Regulation, issned Generic Letter 82-11 
"Submittal of Documents to the Nuclear 
Regulatory Commission." While these 
efforts at clarification resolved much of 
the confusion, these guidance . 
documents contain outdated information 
and in many cases conflict with · . 
requirements in regulations or individual 
licenses. Therefore, the NRC is issuing . 
this rule to specify copy requirementa 
and provide mailing instructions. The 
rule also clarifies the current 
requirement in § 50.30 for making an 
updated copy of the application . 
available at an appropriate office near· 
the site for inspection by the public. 

. This rule supersedes all existing 
requirements and guidance with respect 
to the number of copies and mailing 
procedures. The Commission's·guidance 
documents dealing with 
communications procedures will be 
revised to conform with the rule.. 
Licensees whose technical 
specifications contain conflicting 
submittal directions are authorized by 
this rule to delete the conflicting 
directions by pen-and-ink changes to 
their technical specifications. The 
Commission does not expect formal 
applications for amendment of license to 
result from tbs rulemaking. 
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This .rule codifies NRC actions to 
reduce copy requirements. With few 
exception&, copy require~en~s f.<r 
licensee reports and applications are 
reduced to three. By reducing the 
number of copies transmitted to·the 
Commission, the rule will result in 
reduced reproduction and postage costs 
for licensees. 

Undesignated paragraphs in the 
amended text have been designated and 
obsolete titles of NRC personnel have 
been updated to reflect current NRC 
titles. 

Proposed Rule 

On March 26, 1985, the Commission 
published a proposed rule in the Federal 
Register (50 FR 11884) that would: (1) 
Clarify and standardize, to the e~tent 
practical, the procedures for makmg Part 
50 submittals to the NRC; (2) reduce 
overall the number of copies of Part 50 
submittals that applicants and licensees 
are required to send to the Commission: 
and (3) facilitate the flow of written 
communications from the affected 
licensees to NRC staff by eliminating the 
need for NRC to re-transmit Part 50 
submiUals between NRC Headquarters 
and the Regional Offices. After 
consideration of the public comments 
received, the Commission has modified 
the proposed rule as disc\l.!ised in the 
following section. In addition. 
conforming amendments to 10 CFR Part 
51 have been included to eliminate 
conflicting submittal directions. 

Comments on Proposed Rule 

The Commission received fifteen 
letters commenting on the proposed rule. 
Copies of those letters are available for 
public inspection and copying for a fee 
at the NRC Public Document Iwom, 1717 
HStreet NW., Washington, DC. Thirteen 
letters were from utilities, one from 11 

major nuclear vendor and one ~om s. 
national organization representing non
power nuclear reactors. There was a 
total of 53 individual comments that me 
discussed by subject below. 

Copy Requirements 

Comments: Eight commenters 
responded that the rule shoul~ go further 
in reducing the number of copies ~f . 
submittals required by the Comm1sswn. 
The commenters recommended that 
NRC reduce the requirements for the 
following types of submittals: (1} 
Applications for license amendments; 
(2) various descriptive material, such as 
analyses ofhydrogen control systems, 
analyses to ensure safe plant operation 
pending completion of.equipment 
qualification. information 
demonostreting compliance with 
requirements for reduction of risk from 
anticipated transients without scram 
(ATWSJ events, and information 

concerning modification of structures, 
systems or component9 of a facility; and 
(3) submittels required of non-power 
nuclear reactors. 

Response: The Commission is · 
reducing its copy requirements as 
suggested by the commenters. The 
Commission found that in many cases 
NRC did not fully utilize copies of the 
submittals named by the commenters · 
when multiple copies were furnished by 
licensees. As as result, the copy 
requirements for the submittals named 
by the commenters were reduced to 
avoid unneces·sary copying and postage 
costs for licensees. 
Citation of Regulatory Requirement 

Comment: Eight commenters 
addressed the section of the proposed 
rule that requires applicants end 
licensees to cite in the upper right comer 
of the first page of each Part 50 · 
submittal, the specific regulation 
requiring the submission of the , 
communication. The comments ranged 
from supportive to strongly opposed. . 
Several commenters stated that a single 
submittal may be governed by several · 
regulations. In addition, many licensee 
communications are in direct response 
to NRC requests for information, such as 
generic letters, inspection and . . 
enforcement bulletins, and Comm1ss1on 
orders. For these responses, identifying 
the governing regulation would be 
burdensome to the licensee and a 
subjective decision open to 
interpretation. 

Response: The Commission.~as 
revised this section to make citing the 
governing regulation on the upper right 
corner of the first page of the submittal a 
recommendation rather than a 
requirement for licensees and 
applicants. Standardizing the method of 
citing the regulation governing a 
submittal will help NRC administrative 
staff quickly and accurately sort (for 
distribution purposes) the large volume 
of correspondence, reports·, applications, 
etc., received at NRC. The quick and · 
proper handling of submittals that 
results from citing the basis for the 
submittal is in the best interest of the 
respondent es well as the NRC. 
However,' as the commenters have 
pointed out, establishing this p~ocedure 
as a requirement can cause various 
interpretive problems fm licensees and 
the Commission has revised the rule 
accordingly. 

Apparent Conflict in Proposed Rule 

Comment: Three commenters 
responded that the proposed rule 
contained conflicting directions for 
submitting information concerning the 
modification of structures, systems, or 
components of a facility pursuant to 
§ 50.109. This submittal type is listed in 
both § 50.4(b)(1) end§ 50.4(b)(2). These 

sections have different copy 
requirements. . 

Response: The conflicting language in 
the proposed rule was the resµlt of a 
drafting error. in the final rule, format 
changes were made that removed the · 
sections containing the conflicting 
language noted by the commenter&. 

Additional Submittal Types for 
Inclusion in Rule 

Comment: Three coinmenters 
reconunended that the rule be modified 
to add several types of submittels. Two 
of these coinmenters cumulatively 
suggested expending the coverage of the 
rule to 10 CFR Parts 2, 20, 21, 55, 70, end 
73. The one other commenter sugges!ed 
providing general guidance on.submittal 
procedures for the types of wr1tte~ 
communications that are not specifically 
mentioned in the regulations, but · 
frequently occur in the communication 
process With applicants and Hcensees. 

Response: The Commission is 
presently working to stahde.rdi:t:e the 
communication procedures m the other 
parts of Title 10. However, those effo!ts 
will be reflected in different rulemakmgs 
and are beyond the scope of this . 
particular rule. In response to the third 
commenter, language was added t.o 
§ 50.4(b)(ll to identify types of written 
communications made pursuant to 10 
CFR Part 50, not specifically mentioned 
in the regulations. 

Waiver of Fee for License Amendments 
Resulting from Rule · , 

Comment: Three commenters 
responded thatappli~ations for 
amendment of license technical 
specificati,ons, which may res.ult from -
promulgation of the rule, should not be 
subject to fees since they only address ' 
administrative matters. 

Response: Since the rule does ~ddress 
only administrative matters and it 
clearly supersedes any conflicting 
submittal directions which may be 
found in an individual licensee's 
technical specifications or license 
conditions, licensees ere not required to 
submit formal applications m amend 
their licenses to conform with the 
revised communications procedures. 
The Commission authorizes 10 CFR Part 
50 licensees to delete any conflicting 
submittal requirements from their · 
licenses or technical specifications by . 
pen-and-ink changes. The Office of 
Inspection and Enforcement, through the 
NRC inspectors, will work with ·· 
individual licensees to see that their 
procedures are updated. 

Address Requirements 

Comment: Three comments were 
made regarding the change ';n th': . 
address requirements contained m the 
proposed rule. Two commenters 
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questioned whether communications 
would actually be addressed to the 
Document Control Desk or whether they 
would be addressed to the current NRC 
recipient and mailed to the Document 
Control Desk. The third commenter 
asked why other NRC organizations, 
such as the Office of Inspection and 
Enforcement, were not identified to 
receive separately mailed copies .. 

Response: The address requirements 
in the rule specify that the signed 
original of 10 CFR Part 50 
communications must be addressed to 
the "U.S. Nuclear Regulatory 
Commission, ATTN: Document Control 
Desk, Washington, DC 20555." The 
purpose of this rule is to establish one 
primary addressee for 10 CFR Part 50 
submittals. Applicants and licensees 
will no longer be required to determine 
which NRC organization is the correct 
primary or secondary recipient. 
Nonetheless, It is required that copies of 
submittals be sent to the appropriate 
Regional Office and NRC Resident 
Inspector. No other NRC organizations 
were identified in the rule as receipients 
because the NRC internal distribution 
system will service them. 

Elevation of Administrative Matters to 
Regulatory Requirements 

Comments: Two commenter& 
responded that the administrative 
requirements such as those contained in 
the rule (i.e. address requirements, 
distribution requirements, forms of 
communication.and delivery of 
communications) would be more 
appropriately issued in a guidance 
document (e.g. a regulatory guide or a 
generic letter) rather than placed in the 
regulations. One commenter stated that 
it would be too cumbersome to change 
the regulations every time NRC'e 
administrative needs change. The other 
commenter considered the proposed rule 
to be divergent from the directives of the 
Atomic Energy Act of 1954 because 
administrative matters, such as 
photocopying, do not impact the health 
and safety of the public and as such 
should not be managed by rule, 
regulation or order. The commenter also 
felt that the rule is diametrically 
opposed to the spirit of the Paperwork 
Reduction Act of 1980 since licensees 
will have to develop strict procedures to 
assure compliance with administrative 
guidelines that have been elevated to 
regulatory requirements. 

Response: The Commission recognizes 
its responsibilities to minimize the 
number of administrative requirements 
placed in the r,egulatione. It is also 
understood that administrative 
requirements are usually minor in nature 
when viewed within the full scope of 
NRC'e programs for protecting.the public 

health and safety. However, some 
administrative requirements are 
necessary to effectively implement these 
programs and therefore must be based 
in regulation. During the development of 
this rulemaking, compliance with the 
intent of the Paperwork Reduction Act 
of 1980, i.e. minimizing the Federal 
paperwork burden for individuals, small 
businesses, State and local governments 
and other persons, was a prime 
consideration. Based on a determination 
of actual NRC needs, the Commission, 
through this rulemaking, is reducing the 
administrative burden placed on 
licensees especially with respect to 
copying requirements. The Commission 
has also, in response to commenters' 
concerns, revised the final rule to make 
citing the governing regulation on the 
upper right corner of the first page of the 
submittal, a recommendation rather 
than a requirement for applicants and 
licensees. 

The administrative requirements 
which are contained in the rule are 
similar to those requirements which 
were previously found in 10 CFR Part 50. 
This rule has compiled and to a great 
extent standardized those earlier 
requirements. The Commission has 
determined that the Communications 
rule will actually reduce burden on 
licensees and is in full compliance with 
the Atomic Energy Act and Paperwork 
Reduction Act. 

Clarify Subsection of Rule Regarding 
Reports Pursuant to§ 50.71{b) 

Comment: Two commenters 
recommended that § 50.4(b)(2)(xviii) of 
the proposed rule be clarified to better 
define what types of reports are covered 
by this subsection. 

Response: Section 50.4(b)(2)(xviii) of 
the proposed rule was removed from the 
final rule. However, in response to the 
commenter's suggestion language was 
added to § 50.4(b)(1) to specifically 
identify additional types of written 
communications covered by the 
rulemaking. 

Distribution Requirements to Resident 
Inspector 

Comment: Two commenters 
responded that the Commission should 
clarify what is meant by the requirement 
to send one copy of certain 10 CFR Part 
50 submittals to the "appropriate NRC 
Resident Inspector, if applicable." 

Response: The Commission intends 
that licensees and applicants, with l\1RC 
Resident Inspectors stationed onsite, 
send copies of certain 10 CFR Part 50 
submittals to the Resident Inspector. 
This has been clarified in the final rule. 

Procedures for Proprietary Information 
Comment: One commenter 

recommended that special procedures 
be established to protect submittals 

containing proprietary information. The _ 
commenter suggested that proprietary 
information, along with the appropriate 
application for withholding from public 
disclosure, be submitted to the 
responsible NRC management person 
and a copy (minus the proprietary 
information) sent to the Document 
Control Desk .. 

Response: NRC's internal document 
control procedures provide specifically 
for the proper handling and distribution 
of proprietary information. Currently, 
the Document Control Desk is 
responsible for receiving and 
disseminating proprietary 10 CFR Part 
50 submittals sent to NRC Headquarters. 
Adopting the commenter's suggestion to 
send proprietary information directly to 
the responsible NRC mamigement 
person would unnecessarily impede 
NRC's dissemination process and would 
not improve NRC control of proprietary 
information. Licensees and applicants 
who wish to have proprietary '· 
information withheld from public 
disclosure should submit the 
information in accordance with 10 CFR 
2.790. When submitted, the proprietary 
information should be clearly identified 
and accompanied by a request 
containing detailed reasons and 
justifications that the proprietary 
information.be withheld from public . 
disclosure. A nonproprietary summary 
describing the general content of the 
proprietary information should also be 
provided. 

Submission to Project Manager 

Comment: One commenter suggested 
that it would speed up the processing of 
submittals if the NRC licensing project 
manager was specified as the primary 
addressee with a copy or copies sent to 
the Document Control Desk. The 
commenter stated that this method of 
addressing communications is 
encouraged in Generic Letter 82-30 
"Filings Relating to 10 CFR Part 50 
Production and Utilization Facilities" 
dated December 28, 1982. 

Response: In actual practice, the 
Document Control Desk is the direct 
recipient of all 10 CFR Part 50 submittal& 
mailed to NRC Headquarters. This 
includes those submittals addressed in 
the manner described in Generic Letter 
82-30. This rule designates the 
Document Control Desk as the official 
addressee so that (1) the regulations 
more accurately reflect NRC's internal 
procedures and (2) correspondence 
procedures are made simpler for 
applicants and licensees. It is true that 
some licensees have arranged or have 
been requested to mail informal or 
courtesy copies directly to key NRC 
personnel and this practice will likely 
continue after issuance of the 
communications rule. However, 
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licensees should note that in general, 
courtesy copies are not regarded by 
NRC as substitutes for formal 
submittals. 

Clarify Submittal Due Dates 

Comment: One commenter 
recommended that the rule formally 
clarify how submittal due dales are 
adjusted should the date occur on a 
weekend or holiday. 

Response: Provisions for adjusting due 
dates were added to the rule in § 50.4 
paragraph [d). 

Implementation Schedule 

Comment: On commenter 
recommended that the rule include an 
implementation schedule in view of the 
extensive changes to internal 
procedures and technical specifications 
that will be needed to implement the 
new requirements. 

Response: The effective date of the 
rule is 60 days after publication in the 
Federal Register. This will allow those 
affected by the rule sufficient time to 
revise their internal procedures 
accordingly. As mentioned in a response 
to a previous comment. it will not be 
necessary for licensees to formally 
apply for changes to their technical 
specifications. Instead, the Commission 
authorizes licensees to make pen-and
ink changes to correct conflicting 
procedures in individual licenses and 
technical specifications. 

Submittals in Media Other Than Paper 

Comment: One commenter objected to 
the provision requiring applicants and 
licensees to contact the Division of 
Technical Information and Document 
Control before making submittals in 
other than paper form. The commenter 
stated that this requirement would 
unnecessarily impede the timely flow of 
information to the NRC. 

Response: The Commission recognizes 
the need to keep the flow of information 
to the NRC as timely as is reasonably 
achievable. This is the primary reason 
the rule contains provisions for 
submissions in alternative media. The 
requirement to contact the Division of 
Technical Information and Document 
Control before making alternative media 
submissions is included to ensure that a 
submittal is in a form usable by NRC, 
i.e., compatible with NRC equipment. 

Exemptions to the Copy Requirements 

Comment: Two commenters 
recommended modifying the provisions 
in the rule regarding requests for 
exemptions to the copy requirements. 
One commenter objected to the 
requirement for specific exemption 
under 10 CFR 50.12 in order to submii. 
other than the number of copies 

specified in the proposed rule. The 
commenter questioned whether the 
Commission really wants lo tie up the 
exemption process with such trivial 
matters. The other commenter suggested 
that the rule include provisions allowing 
licrnses lo negotiate copy requirements 
with the NRC project manager. The 
commenter states that this would codify 
an existing desirable practice. 

Response: The Commission has 
modified the section to allow licensees 
to request case specific exceptions to 
the communications procedures through 
the NRC's Division of Technical 
Information and Document Control. 

Determination of Receipt Date 

Comment: One commenter 
recommended that the rule be changed 
to specifically state that the NRC 
Document Control Desk is the official 
NRC organization responsible for 
determining whether submittals have 
been filed within the required lime 
period. 

Response: For the past several years, 
the Document Control Desk has served 
as the receipt point for 10 CFR Part 50 
submittals mailed to NRC Headquarters. 
After submittals are received. they are 
entered, or accessioned, in the NRC's 
document control system. It is al this 
point that 10 CFR Part 50 submittals are 
generally regarded as being formally 
filed with NRC Headquarters. This 
practice will continue under the 
provisions of the revised 
communications procedures. In parallel 
with NRC Headquarters, the Regional 
Offices serve as the official receipt 
determination point for 10 CFR 
submittals mailed to them. 

Drafting Changes 

Comment: There were numerous other 
comments that suggested minor editorial 
changes in the rule. 

Response: These suggestions were 
evaluated in light of the revised 
structure of the rule and changes were 
made when they improved the rule. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
5i.22(c)(3). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 3150--0011. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis on this final . 
regulation. The analysis examines the 
costs and benefits of the alternatives 
considered by the Commission. 
Interested persons may examine a copy 
of the regulatory analysis al the NRC 
Public Document Room, 1717 H Street 
NW., Washington, DC. Single copies of 
the analysis may be obtained from Steve 
Scott, Office of Administration, U.S.· 
Nuclear Regulatory Commission, 
Washington, DC 20555: telephone 301-
492-8585. 

Regulatory Flexibility Certification 
Statement 

As required by the Regulatory 
Flexibility Act cf 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that 
this rule does not have a significant 
economic impact upon a substantial 
number of small entities. This rule 
amends 10 CFR 50 by specifying 
submittal procedures which facilitate 
NRC processing. This rule affects 
nuclear generating facilities by reducing 
the overall regulatory burden of 
reproducing and transmitting submiltals 
to the Commission. Therefore, it is not 
expected to have a significant economic 
impact on any licensee. 

Application of Backfit Rule 

The Commission has determined·that 
the backfit rule, 10 CFR 50.109, does not 
apply lo the final rule. The final rule is 
purely administrative in nature, and 
therefore does not result in the 
"modification of or addition to systems, 
structures, componen.ts, or design of a 
facility : .. or the procedures or 
organization required to design, 
construct, or operate a facility ... " See 
10 CFR 50.109(a)(1). 

List of Subjects 

10 CFR Part 50 
Antitrust, Classified information, Fire 

prevention, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. 

10 CFR Par.t 51 

Administrative practice and 
procedure, Environmental impact 
statement, Nuclear materials, Nuclear 
power plants and reactors, Reporting 
and recordkeeping requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, es a1,u,nded, 
the Energy Reorganization Act of 1974, 
as emended. and 5 U.S.C. 553, the NRC 
is adopting the following amendments to 
10 CFR Parts 50 and 51. 
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51 FR 47206 
Published 12/31/86 
Effective 12/31/86 

10 CFR Part 50 

Dom~stic Licensing of Product.on and 
Utilization Facilities: f.~:nor Corrective 
Amendment 

AGENCY: ~.uc!Paf RP-guiatory 
Commission. 
I.CTION: Final rule. 

-----
SUW.r.iARY: The Nuclear Re.f;ulatory 
Commis~.ion (1':RC) is amending its 
regulations to conect ir.formati::m that 
was inad\'ertcntlv omitted in a section 
of 10 CFR Part so· when ar: amendmtnt 
in a final rule published in No\'ember 
1906 superseded an amendment to the 
same· section that was published in a 
final rule in August 1986'. This 
amendment is necessarv to inform the 
public of the correct wo~ding of this 
affected section. · 
EFFECTive DAT~: December 31, 1986. 
FOR FURTHER INFORMATION CONTACT: 
Michael _T. Lesar, Acting Chief, Rules 
and Procedures Branch. Division of 
Rules and Records. Office of 
Administration, U.S. Nuclear Regulatory 
Co~,mission, Washington. DC 20555, 
Telephone: 301-492-7036. 

SUPPi..F.:ME~TARY 11-H'O!'!MATION: On 
August 4, 1986, a final ruie entitled 
"Miscellaneous Amendments 
Concerning Physical Protection of 
Nuclear Power Plants" was published in 
the Federal Register (51 FR 27817). One 
of'the amendments revised§ 50.54[p) in 
its entirety, breaking the lengthy · 
paragraph into three shorter paragraphs 
that included a direct and indirect 
reference to the "guard training and 
qualificaiion plan" in (p}(l) and (p}(2), 
and gave specific instructions for the 
mailing of a report to the NRC Regional. 
Offices and Headquarters in (p)(2) . 

. Sub: !-'~·~,,ntly a ~, . .-::c:;c: [;:,;; l rule 
entitled ,"Dr:r..~,:t;c Liet:n~i!'~ of 
Produ(,1ior. iind l'til!zation Facilities: 
Commcnicati,,ns PivcPdares 
Amenc:c,ents"' Wi!S },t.:o)j~}if :: CJD 

Noven;"1er 6. 1'.;,Sf, (51 FR 4"' iJ3). Section 
50.54(p) was a),;o a;ne:1ded Ly this final 
rule, and the re:e:·erices to :he guard 
training and qus!ificatior. p;,rn were 
omitteq. The rrferences to the Reg;onal 
Offices and f-fr,:idqi:arters with r~gard t< 
the mailing of t!-.e report werE-_ also 
omitted. I-fo,.,.·evcr, it was the intent of 
the secu:-1d fir.al rule to £:stablish new 
procedures for sulimit!ing 
correspondence. rr,poris, applications. 
etc.: therefore, that omissicm was 
deliberate. The mtchanisrr. used to 
indicate submittal information is the 
phrase in (p)(2) that reads "as Sp('cified 
in § 50.4". 

The NRC finds that good cause exists 
to waive the 30-day defe:-red effective 

date pro\"isicms of the Adrninistrr.tive 
Procedure Ac.I (5 U.S.C. 553(d)). 
Delaying the effective cl,,te of this rule 
would be contrary to thE p:iblic interest 
because the affected liccr,sees wouid 
not have c:omple:e ir..:orr:-iatio:. reg:::rding 
changes to certain types of plans that 
would require a report to the !\RC. 
Therefore, the rule is effoctive on 
publication in the Fede~al Register. 

Environme:--:!al Tnipac!-C:ilegorical 
Exclufion 

The NRC de!e:-mined that this final 
rule is the type of action described in 
categorical exclusion 10 CF'R 51.22(c)(3). 
Therefore neither an environmental 
impact statement nor an environmental 
assessment has been prepared for this 
final rule. 

Paperwork Reduction Act Staten,ent 

This final mle does not contain a new 
or amended information collection 

· requirement subject to the Paper}vork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.) Existing requirements were 
app:rnved by the Office _of Management 
and Budget approval nu:nber 3150---0011. 

List of Subjects L11 10 CFR Part 50 

Antitrust, Classified information. Fire 
prevention, Incorporation by reference, 

-Inter-governmental relations. Nuclear 
power plants and rer.:ctorr.. Penalty, 
Radiatior, p1otection. Reactor siting 
criteria, Reporting ,rnd recordke!:pi.ng 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as ame:1ded, 
the Energy Reorganization Act of 1974, 
·as amended, and.5 U.S.C. f,52 and 553, 
the NRC is adopting the following 
amendment to 10 CFR Part 50. 
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LICENSING AND REGULATORY POLICY AND PROCEDURES 
FOR ENVIRONMENTAL PROTECTION 

STATEMENTS OF CONSIDERATION 

39 FR 26279 
Published 7/18/74 
Effective 8/19/74 

ENVIRONMENTAL PROTECTION 
1Jcer111in1 and Regulatory Policy and 

Procedures 

On November 1, 1973, the Atomic 
Energy. Commission publls)led In the 
FEDEIW. REGISTEII (311 FR 3lt203) pro
posed amendment.II to 10 CFR Parts 2, 30, 
.. 0, 50, and 70 of Its regule.tlofls, and a 
proposed. new Part 51 to be entitled "Ll
censing and Regulatory Polley-and Pro
cedures for Environmental Protection." _ 

The proposed regulations were intend
ed to Implement the revised Guidelines 
of the Council on Environmental Qual
ity published In the F'EDl!!IIAL R.EGISTZa en 
August 1, 19'13, pertaining to prepa.ra.tlon . 
of environmental Impact statements 
pursuant to the National Environmental 
Polley Act of 1969 <NEPA), 83 Stat. 852. 
The proposed regulations would place Bil 
of. the Comm!.sslon's policy and proce
dures lmplementint the Act with respect 
to the Commlsslon's licensinc and regu
latory program, previously set forth in 
Appendix D of 10 CPR Part 50, Into a 
new Part 51, wblch would apply to rule 
makilig as well u-llcenstng of production 
and utmzatlao facWttes and nuclear 
materials. 

Interested persons were invited to sub
ml\ written comments and 1111&KesUOD11 
for consideration ln connectJon with the 
proposed amendments by December 1 'f, 
1973. After constderatlon of the com
mmta received md other factors ln
Yolved. the Cornrnlsslon has adopted the 
proposed amendments w1Ul certBln mod
Ulcatlons. The more adiJ,lffcan\ anes 
are described below. 

<1> Iasu&n~of fac:Wty manufaclurlDc 
llc:emes for nuclear power reactors and 
eomtruction permlt.s or operat.ln8 ll
c:emea for laoM>plc emichmeD\ plaDtl 
)lave lleeD acWed to the cat,qorlea of ac
tiom for which an envtromnentai ln:IAlct 
statement wW be prepared by the Com
mlauon. ID 151.S <a.>. The Cll.ieao!T of 
"tull-pcnrer, NI-term gperaUJls 11-
'eeillllM .. for -Which &D .bnpact statement, 
la requued bas 1-n chansed to "full-
J)OWG" cir dalir" d\a,". Approprlat.e 
addltlom to ot aediom to rdlcct the 
llllo¥e addltiona 118.vP. boien made. 

C.2> ID the ea'-ory of ammdmenta of 

mat.er1a1s llcenaes in t ol.5<b> Ct> for 
which an environmental Impact state
~ent may be prepared, the criterion of 
a slgn1flcant Increase 1n the amount or' 

matenala autborlr.ed to be used" baa 
been ~ to ... lliBDiflcBnt lnc.reue 
1n the potential fDr accldm~ releases". 

(3) The category of substantive and 
slgniflcJnt amendments to specified AEC 
regulBtio~ in § 51.5<b> <6> for which an 
environmental impact statement may be 
prepared has been qualified to refer to 
substantive and significant amendments 
from the standpoint of environmental 
impact, Amendments to 10 CFR Parts 30 
and "8 concerning exemption of products 
containing byproduct material or source 
material have been added to the categor
ies of actions for which an environmen
tal impact statement will be prepared in 
o 51.5<a>. 

(4) Appropriate references· to the 
Council on EnYlronmehtal Quality's 
Guldelµles on Preparati.:>n of Environ
mental Impact Statements, to CPR Part 
1500, have been added with regard to 
preparation of AEC environmental Im
pact statements. 

<5> Provision has been made ·for 
routine distribution of draft environ
mental impact statements to appropriate 
environmental orirantzationa and to an 
parties . to the proceeding If the dra!t 
statement Is prepared for a ~ 
action. · · 

Part 51 also incorporates the recently 
published change& to Append!z D of Part 
50 dealing with the environmental etl'ects 
of the uranlmn fuel cycle <39 FR Hl88> 
and appropriate conforming amend~ 
ments have been made In 10 CPR Parts 
2 and 50 relating to the Issuance of 
DmUed work authorlza.Uons (39 FR 
WO&>. 

Part 51 does not affect the status of 
the proposed Annex to Appendb: D to 
Pan 50 resardlnir the dlseu:snon cf accl
denta In mvlronmental rel)()IU publlahed 
'tty the Commission for comment on 
December 1, 1971. The proposed ·Alma 
1s aWl under consideraUon by the 
Cffltmlsslon. 

Parnam to the Alomlc Eneru Act of 
111M, as amended, the NaUonal Envlron
mmlal Polic:, Act of 19f9, and sections 
552 and 553 ot· Title 5 of tile United 
mates Code; .the followlnir amendments 
lo 'Iffle 10 of the Code of Peel.era! Regula
tions, Cllapter 1,. are published u a 
document subject to codiftcatfon. 

40 FR 1005 
Published 1 /6,'75 
Effective 2/5/75 

PART 51-4.ICENSING ANO REGULATORY 
POLICY AND PROCEDURES FOR ·EN· 
VIRONMENTAL PROTECTION . · _ 

Environmental Effects of Transportation 
of Radioactive Materials to and. from 
Nuclear Power Plants · · 

On February 5, 1973, 'the Aiomi~ ·~-· 
ergy Commission published In the FED
ERAL REGISTER a notice .of consideration·. 
of an amendment to Appendix D, Interim. 
Statement of General Policy and Pro~ 
cedure: Implementation of the National. 
Environmental Policy Act, 10 CFR Part. 
50, Licensing of Production and Utiliza-. 
tion Facilities, <38 FR 3334). The amend-· 
ment proposed would supplement the ' 
Commission's rules for. implementing,' 
section 102<2> CC> of the National Envl-. 
ronmental Policy Act of' 1969 <NEPA>:.
The propased amendment addressed the 
question of consideration of environ_. 
menta~ eff~ts associated with the trans
portation of nuclear fuel and wastes ·in 
Individual cost-'benefit analyses for light- · 
water-cqoled nuclear power reactors. An 
Atomic Safety and , Licensing Appeal _ 
Board had earlier held that such effects 
should be considered.' 'The proposed · 
am~ndment would allow applicants· In . 
their environmental reports, and-- the' 
Commission in its detailed environmental 
statements, to account for the environ
mental effects of transportation of· fuel · 
and waste by usiag . specified numeric · 
values contained in an appended sum-
mary Table. · · 

The proposed amendment has beeri 
adopted by the Commission in the form 
set. out below. Since the time of publi
cat10.n .of the Notice of Proposed Rule 
Making In this proceeding, the Commls- · 
slon has promulgated a new 10 CFR Part · 
51, Licensing and Regulatory Policy and
Procedures for Environmental. Protec
tion, (39 FR 26279>, which replaces and· 
supersedes Appl!nd!x D to 10 CFR Part · 
50. In view of this, the rule set out below 
Is In the form of an amendment tp 10 
CFR Part 51 rather than in the form of · 
the originally proposed· amendment io ,. 
Appendix D to 10 CFR Part 50. To :the·. 
extent that this rule differs from the AP
peal Board decisions in Vermont Yankee 
supra, those decisions have no furtbei'. · 
preceden tial significance. 

' Vermont Yankee Nuclear Power Corpo
ration (Vermont Yankee Nuclear Power'Bta-·· 
iton), ALA!Hitl, ALAB-'13 (June Cl, 111'12 uid 
October 11; 19'12). 
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In conjunction with publlcaUon of the 
proposed amendment, the Commission, 
by notice published In the FEDERAL REG
ISTER on February 5, 1973 (38 FR 3334), 
annotmced the availability for comment 
of the "Environmental Survey of Trans-
partation of Radioactive Materials to and 
from Nuclear Power Plants" . CWASH-
1238), dated December 1972 and pre
pared by the Commission's Regulatory 
Staff: The Environmental Survey, which 
serves as a primary data base for the 
amendment, considers and assesses the 
contribution of environmental effects 
from transportation of fuel and solid 
wastes for a "typical" light-water-cooled 
nuclear power reactor. The Survey also 
contains an analysis of the probabilities 
of occurrences of transportation acci
dents, the expected·consequences of such 
accidents, and an analysis of the poten
tial radiation exposures to transportation 
workers and the general publlc under 
normal conditions of transport. The doc
ument was not Intended to serve, how
ever. as a detailed analysis of alternatives 
and costs and benefits as they relate to 
the transportation aspects of the ura
nium fuel cycle. Nor was the puniose of 
this proceeding to undertake a full en
vironmental review of transportation of 
fuel and waste. The purpose of this pro
ceeding was to determine certain ele
ments to be factored Into Impact state
ments In particular licensing proceed
ings. As 1n the rulemaklng proceeding on 
the Environmental Effects of the Ura
nium Fuel Cycle (39 FR 14188, April 22, 
1974), this proceeding addresses a pro
cedural question· Involving the Imple
mentation of NEPA's requirement for 
cost-benefit analyses In Impact studies. 
For this rell.'!on, no environmental Impact 
~tat.ement has been prepared In connec
tion with the rule adopted herein. 

The Commission notes. that transpor
tation of mixed oxide fuel and waste to 
and from light-water reactors will be 
considered separately In the generic en
vironmental Impact statement currently 
being prepared In connection with use of 
that type of fuel In light-water reactors. 
In addition, a number of other studies 
are currently being conducted which re
late to the transportation of radioactive 
materials, Including reactor fuels and 
waste. These studies· Include, a.mcing 
others, m a surveillance program of 
cargo handlers and loading crews to de
termine the exposure of personnel In
volved In handling radioactive materials; 
(ill a Joint AEC-Department of Trans
portation program to simpl!fy regula
tions to assure adequate training of 
shipper and carrier personnel and to 
encourage development of Industry 
standards on transportation of radio
active materials; and CW> development 
of guides for state and local authorities 
on responslbllltles and procedures for 
handling emergency situations.' Any 
pertlnen t results of t.hese studies and 
other ongoing studies will be reflected in 
a revised Environmental Survey, when 
such a revislon 1s· determined to be 
necessary. 

In the notice of proposed rule making, 
all Interested persons were invited to 
submit written comments and sugges
tions In connection with the Pl'9P()Sed 

• TIie guides will tnclude reaponslbWtles of 
State and local law enforcement a'llthorlt.lt!II 
coordinating with AEC penounel 1n emer
gency sltuatlons. 

amendment and the Environmental Sur
vey within 60 days after publication of 
the notices In the FEDERAL REGISTER. In 
addition, an Informal rule making hear
ing was held on April 2, 1974 in Wash
ington, D.C. to permit interested mem
bers of the public to present written and 
ore.I views on the Environmental Survey 
&nd the approach to consideration of the 
environmental effects associated with the 
traMPortatlon of fuel and waste. . . 

In setting forth the procedure.I format 
which was to be followed In the informal 
rule making hearing, the Commission 
specified, among other things, that since 
the hearing would be part of a rule me.k
ing rather than an adjudicatory pro
ceeding, the provisions of SUbpart G, 
"Rules of General Appllcabllity," of Pan 
2 of the Commission's Rules of Practice 
wo~d not be applicable and, therefore, 
such procedure.I features as discovery 
and cross-examination would not be 
Utilized. , 

It was provided, however, that the 
participants In the hearing would be sub
ject to questioning by the presiding hear
ing board and that at the conclusion of 
the hearing, the record was to be held 
open for a period of 30 days, during 
which time any person could file supple
mental written comments deemed ap
propriate In light of the hearing record. 
The notice further provided that after 
the expiration of the 30-day period, the 
presiding hearing board, without render
ing any decision or making any recom
mendation, was to forward the hearing 
transcript to the Commlss1on together 
with an Identification of issues raised at 
the hearing. 

Written comments were received from 
26 inctivlduals and organizations Includ
ing Federal and State agencies, Industry, 
public utilities, environmental and citi
zens groups, and private citlrens. 
Participants In the informal rule 
making hearing Included the Commis
sion's Regulat.ory Staff; the Environ
mental Protection Agency; the Atomic 
Industrial Forum; the consolidated Util
ity Group; and Mr. Rlcliard Sandler 
representing Mr. Re.Iph Nader, Frlenda 
of the Earth, and the Consolidated N&
tione.I Intervenors. 

In Its Report to the Commission by the 
Fuel and Waste Transportation Rule 
Making Hee.ring Board, submitted on 
September 26, 1973, the presldlnl!' hear
Ing board identified seven areas in which 
it believed Issues were raised either at the 
hearing Itself or by the written comments 
filed both before and after the public 
hearing. 

The first area in which an Issue was 
identified concerns the· adequacy of the 
rule making procedures employed and 
the nature of the participation by inter
ested persom and organizations. One 
participant, Mr. Richard Sandler, argued 
that for any rule making hearing dee.ling 
with the environmental effects of trans
portation of fuel and waste on a generic 
basis to be legally valid, the hearlrig must 
Incorporate the same procedure.I features 
used 1n lnctividual production and utiliza
tion facility licensing adjudicatory pro
ceedings, including the rights of discovery 
and cross-examination. · 

The Commission considered a similar 
che.llengP. to the legal validity of µte 
rule making procedlng on the Environ
mental Effects of the Uranium Fuel Cycle 
cited above. The Commtsslon concluded 

there, as it does here, that adjudicatory 
procedures were not warranted. Each 
participant was given e.11 the time he re-· 
quested for his ore.I presentatlc.n and we.ti 
afforded full opportunity to submit In
formation and data for the record. No 
testimony offered was excluded from the 
record. All documents, including the Sur
vey, were available to the parties several 
weeks before the hearing. In addition, 
each participant was Invited to submit to 
the hearing board relevant questions for 
the Regulatory Staff and/or other 
participants. 

The second area In which Issues were 
identified by the presiding hearing board 
concerns the technical adequacy of the 
Environmental Survey. The board noted 
that there had been a number of com
ments from a variety of sources on such 
matters as: (1) the choice of population 
distribution and exposure time pare.m
eters used In estimating exposure dose· 
<man-rem> value, Cii) the operation and 
testing of shipping containers and the 
effects of accidents on members of the 
public, (iii) testing and possible failure 
of fuel rods, and Uv> the assumptions 
and methods employed In analyzing In
put data and calculating critical param
eters. 

With respect to the choice of popula
tion distribution and exposure time pa
rameter, the Ste.ff Indicated that it chose 
"average" estimates. Although one could 
postulate a situation wherein a larger 
Cthan "average"> number of persons 
would be exposed to radiation for a longer 
time period, the radiation exposure of 
that larger group would still be only a 
very sme.11 fraction of the 3 man-rem per 
year shown in the rule as the total ex-. 
posure to the general public for trans
portation. Thus, since use of parameters 
exceeding "average" estimates would still 
not exceed the 3 man-rem value for nor
mal transportation exposure, the Ste.ff'a 
selection of average estimates was appro
priate. 

With respect to the operation and test
Ing of packages used 1n the shipment of 
fuels and wastes to and from nuclear re
actors and the effects of accidents on 
members of the public, the Commission's 
regulations In 10 CFR Part 71 Impose 
~peclfic requirements on shippers: Cl> to 
demonstrate the adequacy of their pack
ages· by tests or engineering e.ne.lysls at 
the design stage; (11) to perform careful 
quallty assurance control during paclce.ge 
fabrication; (111) to exercise close super
vision over the loading and closing of 
packages; and Uv) to perform adequate 
maintenance and testing to as.sure that 
levels of containment, shielding, and ef
fectiveness of the package are maintained 
throughout its useful life. More Impor
tant; Part 71 requires that package de
signs be reviewed and approved by the 
Commission and prescribes specific pack
age standards which must be met during 
design and construction. These standards 
include standards for hYJ)othetlcal acci
dent conditions such as a ZO foot free 
drop onto an essent1e.lly unyielding sur
face, a 40 Inch drop onto a penetrating 
bar, exposure to a temperature of l,475"F 
for 30 minutes, and immersion under at 
least 3 feet of water for a period of not 
less than B hours. Genere.lly, these h:vao
thetlcal accident conditions are designed 
to qualify a package to withstand the 
actual conditions which might be en
countered in severe transportation 
e.cciden ts. 
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Although these packaging standards 
and criteria establish the thr~d for 
package failure, analysis of test results 
cited In the Environmental Survey show 
that some designs will withstand stresses 
well above test conditions. ("Special 
Tests for Plutonium Shipping Contaln
er~m. SP5795, and I.r-10," L. F. stra
vasnik SC-DR-72 0597, September, 1972. 
In these tests, shipping containers sur
vived impact tests from a height of 270 
feet, puncture tests from a height of 12.5 
feet, and fire tests at l800°F for l hour.> 
In addition, where packages are to be 
used in the shipment of larger quantities 
of special nuclear material (e.g., casks 
used In the shipment of Irradiated fuel>, 
the Commission's Directorate of Regula
tory Operations makes observations dur
ing the fabrication of the package and 
reviews records of quality assurance and 
fabrication, use, and maintenance rec
ords to assure that the package Is fabri
cated and used In accordance with U1e 
approved design specifications. 

With respect to the effect of accidents 
on members of the public, the Survey 
contains an extensive discussion of ac
cident severity categories, together· with 
the accident probabilities for those cate
gories for truck, rau, and barge per ve
hicle mile. Accident consequences for 
many of the more severe categories of 
accidents are analyzed, Including acci
dents with probabWtles so low as to be 
considered Incredible. Although accidents 
even more serious than those analyzed 
1n the Environmental Survey could be 
postulated, the Survey shows that their 
probability Is even more remote and that, 
therefore, a detailed analysis of their 
consequences ls unnecessary to describe 
adequately the risks to the general 
public. 

Fuel rod failure, which ls a major fac
tor in determining radiation exposures 
resulting from severe accidents, was as
sessed In the Survey in the reported re
sults of actual drop tests carried out on 
fresh fuel rods. In these tests, fuel rods 
were dropped from a height of 30 feet 
on to an unyielding surface. Results 
showed no leakage from the rods after 
being dropped on their end, Bide, and 
comers. Preliminary results reported by 
applicants submitting designs of ship
ping containers for transporting Irradi
ated fuel Indicate major damage to fuel 
elements may occur only under condi
tions of high Impact forces or relatively 
high temperatures, I.e., above 1250°P. 
In calculating doses from releases under 
accident conditions In· the Survey, the 
Staff assumed that up to 50 percent of 
the Irradiated fuel rods failed. The basis 
for this assumption ls the Staff's predlc- . 
tlon that at 1250°F, 50 percent of the fuel 
rods In an Irradiated fuel cask will per
forate. For greater than a 50 percent 
failure rate, a much higher temperature 
for a longer period of time would be re
quired. Such circumstances appear to be 
beyond the realm of possibWty. An in
crease In fuel rod failure over and above 
the 50 percent assumed by the Staff 
might result In some Increase In result
ant doses, but since Increased fuel rod 
failure affects only the accident case 
where there has been a breach of the 
lrradlated fuel cask, and the probability 
ot an accident causing such a breach 1s 
already so low, changes In the fuel rod 
failure rate would have little effect on 
the risk. Thus, the assumptions used by 
the Stalf are sufficiently conservative. In 

the light of present knowledge that 
further a-ssessment of fuel ro.d failure 1s 
unnecessary. 

Tlte hearing record Indicates that the 
assumptions and methods used In ant1,
lyzlng the environmental effects set 
forth in the Survey were critically ex
amined by in.dustry, the general public, 
and particularly tlie Environmental Pro
tection Agency. EPA Initially took excep
tion to Summary Table values for cumu
lative dose estimates for transpartatlon 
workers and members of the general 
public because It had arrived ~t different 
conclusions concerning the probable ex
posure of persons to radiation due to 
transportation using the same data the 
Staff had used. EPA also recommended 
that the radiation dose values In the 
Summary Table be enlarged to encom
pass the majority of the nuclear reactor 
data analyzed rather than only 50 per
cent of the data, as was the case with the 
proposed values In the Bummary Table. A, the hearing board's suggestion. Ula 
Regulatory Sta.ff a.nd the EPA met to re
examine their data and dfBcusl Ulelr 
differences. Subsequent to that meeting, 
the· Regulatory Staff submitted a letter 
to the Board and the other participants 
which explained that some of the dif
ferences in radiation dose estimates were 
due to differing interpretations of Input 
data, some to differences in presentation, 
and some due to differences in assumed 
values for uncertain parameters. Al
though there was not complete agree
ment, the hearing board noted that the 
differences In calculated values were 
deemed by the Staff end EPA to be close 
enough to· consider the discrepancy re
solved. In addition, the Staff responded 
to the EPA recommendation for enlarg
ing the values In the summary Table to 
encompass a majority of data analyzed 
by Increasing the values from 3 man-rem 
to 4 man-rem for transport workers and 
from 2 man-rem to 3 man-rem for mem
bers of the general public. These revised 
values would exceed the cumulative 
doses calculated for 90 percent of the 84 
nuclear reactors for which specific an
alysis of the environmental impact of 
transportation had been made. It should 
be noted that these values In the rule are 
not reflected In the Environmental Sur
vey. The Survey contains the detailed 
method of analysis for assessing the en
vironmental Impact of transportation of 
fuel e.nd waste to and from a typical 
light-water reactor. The 3 and 4 man
rem values in the rule reflect _the appli
eatlon of this methodology to 84 reactors 
at 53 different sites. Although the derl
vat.lon of these values was explained by 
the Regulatory Staff during the course 
of the rule-making proceeding, the Staff 
Intends to Issue In the near future a sup
plement to the Survey outlining in de
tan the derivation of these Impact 
values. 

The Commission agrees with the 
Board concerning resolution of the Staff
EPA differences. The Commission has 
also accepted the Staff's recommenda
tion to enlarge the cumulative dose 
values ·in the proposed rule and has re
vised the rule accordingly, It 1s antici
pated, of course, that· additional data 
and methods of analysis will be devel
oped. At such time as these data and 

methods become available, the Commis
sion will undertake. a re-evaluation of 
the environmental Impact and, where 
significant changes are Indicated, w1ll 
make appropriate changes In the En
vironmental Survey and, where neces
sary, the Summary Table of environ-
mental Impact. . 

A third area In which Issues were Iden
tified by the hearing board relates to the 
scope of· coverage of the amendment and 
the questions which were raised as to 
how and when It should be applied. In Its 
supplemental comments, the Staff rec
bmmended that language be added to the 
proposed rule to make clear when and' 
how the rule ls to be applied. and what 
criteria are to be used tn determining 
whether a given case ls or ls not within 
the scope of the l"llle. In view of the ques
tion whicli . had been raised over the 
amendment's scope, the Commlsslon has 
Incorporated cla,rlfylng Jailguage similar 
to . that proposed by _the Stan' In the 
amendment set forth below. However,i 
the Staff's recommended language re
lating to the general procedures to be 
followed for transportation falling out
side the scope of the rule has not· been 
Included in the effective rule. Regard
less of the methodology used for assess
ing the environmental effects of such 
transportatlon:.._be It that contained 1n 
the Survey or otherwise-any assess
ment wlil be subject to separate consid
eration In Individual licensing cases· If 
it covers transportation of a .type which 
is outside the scope of the rule. Conse
quently, the Commission sees no need to 
spell out either general or speclac pro
cedures In this rule for covering tram,-
portation outside Its scope. 

The Commission ls cognizant of the 
fact that there may occasionally arise 
a situation where transportation of fuel 
and waste for a particular reactor falls 
within the scope of the rule, but the 
transportation Involves distances, pop
ulation exposures. accident probabilities, 
or other factors which are much greater 
than those discussed and analyzed In the 
Survey or which are not accounted for 
in t;he Survey. In such an Instance, 
parties to a reactor licensing proceeding 
have available to them the provisions of 
10 CFR 12.758 which provides, 1n part, 
that the Commission, upon a showing of 
&peclal circumstances such as Ulose 
mentioned above, may waive the applica
tion of a rule 1n a particular proeeedlng. 

It should be noted that transportation 
of fuel and waste b:7 air was not analyzed 
in the Environmental Survey and ls out
slde the scope of this rule. Air transporta
tion was not covered lri the SUrvey pri
marily because fuel and wastes are 
currently not shipped to and from reac
tors via air owing to cost and space 
llm1tatlons. Should air shipments be con
templated In the future for fuel and/or 
wastes to or from ·a particular reactor, 
the environmental inipact of such trans
portation ·would be subject to eeparate 
consideration In the Individual reactor 
llcebsinll' proceeding. While-the Commis
sion ill cognizant of the fact that there 
have been 1ncldents aboard passenger 
aircraft tnvolvlng.lmproperiy liealed con
tainers which resulted tn radiation ex
posures to passengers, these lncident.e did 
not Involve llhjpment.s of reactor fuel or 
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wastes to or f.rom nuclear reactors. 
It sho~ also be noted that sabotage 

and diversion of shipments of fuel and 
waste to . and from reactors ·are not 
covered In the Enviommental Survey· and 
are not accounted for In the values con
tained In the Bummary Table. The· en
vironmental effects of sabotage and 
diversion, therefore, are beyond the scope 
of the rule.and are subject to appropriate 
separate consideration · 1n 1ndlvidual 
reactor licensing proceedings. The Com
misslon has promulgated reeu}atlons in 
10 CFR Part '13 for safeguarding ship
lDl!l)ts of special nuclear materlal. It .ls 
~tively pursuing the subject and baa 
unclerway a number of ~tudles which may 
ultimately culminate 1n separate rule 
maldng proc:eedlngs on the various 
aspects. of. sabotage. and diversion In 
transportation. These studies include · m 
developme~t of a specially designed· vehi
cle for transporting special nuclei,.r mate
rial; (U) eltl)ansion of ,secure commu
nications systems: and <111> an BBSess
ment of radiation effects .. of dispersion 
which might result from sabotage of spe
cial nuclear material shipments In 
transit. 

A fourth. a):'.e& In which issues were 
Identified concerns whether a substantial 
revis.ion of the Survey and proposed 
amendment should be undertaken prior 
to Issuance of the ftnB1 amendment In 
light of the comments received. If such 
rev:lslons are undertaken, the question 
then arises as to whether the Adminis
trative Procedure Act requires reopening 
the proceeding and, if so. whether the 
proceeding should take the form ot. the 
original proceeding or some other fonn. 
The Commission believes that the exist
Ing Survey provides an adequate data 
base for the promulgation of the regula
tion set forth below. The changes 1n the 
eumulatlve dose values 9f the Summary 
Table are In rec:ponse to EPA's comments 
and the sta·tr's recommendation. As 
noted earlier, the Btllff Intends to issue 
a 11upplement to t.he Survey eXj)leJning 
the derivation of these values. In addi
tion, the Commission does not believe 
tbat lncorporatlo.il of a clarifying scope 
provision Into the amendment set forth 
below requires further .public proceedlnga 
since this revision Is clarifying In nature 
and reftectl!l comments received during 
the course of the proceedlrig. Thus, since 
the Commission sees no present need for· 
further ruJenialdng, there Is no occasion 
to consider either reopening the proceed
Ing or determ1nlng what form It should 
take. ' ' 

A fifth ·area 1n which an issue was 
ldentlfted concerns the lnter-relation-
11hlp between the rulemakflie ·proceeding 
on- transportation. and the rulemaldng 
proc:eedlng on the environmental etrectl!l 
~ the lll'Bnlum fuel cycle, a lDatter wtllch 
we specifically addrelllled In the Notice of 
Proposed RUlema~g luued In this pro
ceedfns on February 5, 1973. The question 
raised was-whether, beca1111e of thlll lnter
telationship, the two proceedings should 
be -comb1ned to avoid oonftlct or duplica
tion. While this suggestion has 1101De 
merit, It Is apparent that CODIIOUdatlon 
wouhl have unneceuarl]y delayed 
publication of &11 etredtve retruistlon re
latine . to the environmental effect.II of 
the uranium fuel cycle. -In·-any event, 

both the fuel cycle rule and this rule 
have been appropriately conformed as 
amendments to 10 CFR Part at, and, In 
this manner, any potential for conftlct 
or dupllce.tion has been ellm1nated. 

The sixth area In which an issue was 
identified concerns whether any pr.ovl
slon .should be m_ade for exemptln-g or 
limiting the appllcabWty of· :the final 
amendment insofar as pencllna' liceilalne 
cases are concerned. · 

Since the env:tranmental, Impact of 
transportation of fuel and 1f8ll;i8 . 1111 

currently comidered In 1ndlv:ldual. pro
oeedlnlll on a cue-t,J-cue baidl!l, ·a.. 
Commlialon believes that tbMe --.ean 
be expedited If given the beDem ol &be 
transpottatlon rule • . A~. com
pliance with the new rule will be nqalred 
upon the etrectlYe date. 

A eevmith area 1n whlcJ:i the Board 
llleintuled an lsllue concerna lllQellUona · 
made bJ" many · of the partlc:lpanta for 

. revision and reexamination of the Bn
vironmental Survey at periodic lnterve.Ja. 
While the Commission agrees wttb the 
mgge11tlons that the Survey· be re-ex
amlned from time to time to accommo
date new technology and lnformat!on, It 
does not beliel"I! It DecesBa!'J" or ach1aable · 
~ Impose any specific ttme limit. Aa In · 
the uranium fuel cycle proceedfne,. oar 
"91ew Is that. revision ehould be bued an 
development of new· meUlodolOllee and 
Information for assessing the environ
mental Impact associated with mmspor
tatlon, and not on BnJ' arbitrary or 1lncl 
time period. . 

The presiding 'bearing Qrd also · 
~Ufled a number or millcellaneoua 
Items. One Item concerns the Statr'll 
position that since the overall enYlron- · 
mental Impact .resulting from transpor
tation Is small, there Is no need to search 
for alt.ernatlve methods of reduclns the 
Impact stlll further. The question l'IWled 
by the hearing board for CoDimlllllon 
consideration Is whether this position 
aa.tll!lfles the principle of "u low 11111 
practicable'' exi>oeures. The Commlslllon 
d08I not believe this Proceedlntr, II 
an appropriate one · for C<>Dliderlns 
whether or not the Bta.tr'n position ·w1th 
respect to transportation of fuel and 
WB11tes satt,fles the "aa low u practic
able" requirement of 10 CPR Pan 20. Aa 
tndlcated earlier,. the purpose of this 
Proceedlnl Is to quantify the usoc:lated 
environmental Impact of transportation 
of fuel and wastes under an eldst;lng Ml 
of . circumstances. While the concept of 
"aa .low as practicable" must be· con
lldered In Individual reactor lipemtna 
~. It.ls not a concept which Is appl1c- . 
able or appropriate.to this proceedlq. Of 
coune, nuclear technology ls not •tatlc. 
As lmprotements · In J)8Cka(dn1 . an 
developed, the, will be re1lec'6d Sn tile 
Commlss1on'11 requirement&. 

~tber of the Board's imaresNfflH 
for Commission C'4inslderaUoD oonoerm 
requ1r1ng the Environmental earve,. to 
Include the SWZmw7 Table toaetmr 
with an indication ·or which parts of &be 
SUrve:, provide the bull for eKb pan 
of the Table. · 

Al discussed earlier, the SurftS' Pl'O
vldes a methodolen for llaal,alnlr 1111d 
llill"1oa: the envtronmental dectlt - . 
aocla&ed with the tramportaUoll of na-
clear fuelll and waste and contalm emi-

ronmental Impact values for a "model" 
light-water reactor. The Impact values 
contained In the Summary Table repre., 
sent the application of that methodology 
,.to 84 reactors either under ;construction 
01' In operation at 53 different sites. Im
pact values. were derived for ·ei.ch lndl
Yldµal reactor arui values encompassing . 
90 percent of the 84 reactors studied 
were then calculated for Insertion Into 
Uie Rule.· In view of the fact that the 
Staff Intends to Issue a. Supplement to 
the •Survey showing how these values 
were derived, the Commission believes 
that this matter has been resolved. 

.Finally, the Board mentioned ·three 
matters raised by comments of the par
t.1clpants which the Staff contended were 
beyond the scope· of the proceeding. 
These were: <l> regulatory standards tor 
packaging covered by other Commlsstori 
regulations; <11>. methods of transporta
tion, types of fuel, and materials not 
covered by the survey; and <til> trans
portation from other than a single nu.: 
clear power reactor <1.e;, ,transportation 
from 1000 reactors·as opposed to a single 
"model'' 'reactor>. Whlle these mat\ers 
may be of Interest, the Commission' 
agrees with the Staff's position: that 
they are beyand the scope· of 'this pro.,· 
ceedlng. · · , '. . · '. '. ! 

The pUJ'pose of this proceeding was' 
not to ·consider the adequacy' or ·made.:. 
quacy of the Comnilsslon's regulations; 
governing packaging of nuclear mate-.· 
rial and wastes round In 10 CPR Part n;· 
but rather, In part, was to assess the 
environmental Impact of transportation: 
of fuel and waste packaged In accord-· 
ance with. those regulations. Likewise, 
the purpose of this proceeding 111'.Bll not· 
to assess or speculate as to the environ.:: 
mental Impact of . differing m()!fes of 
transportation or differing types of _fuel,. 
but rather was. to assess the environ
mental Impact associated with currentJi,'l 
used methods of transportation of fuel' 
and waste. As ·to transportation from 
1000 reaytors as opposed to a single' 
·~model" reactor, the purpose of this 
proceeding was. to develop environmen
tal Impact values for transportation· of 
fuel and waste that could be factored 
Into cost-benefit. analyses for individual 
reactors,' not to assess the cumulative 
environmental Impact of transportation 
or fuel and wastes for '1) reactors.con~ 
templated to be In oJ>lratlon at some 
future date. 

on· the basis of the foregoing, the 
record of the rulemaldng hearing, con
sideration of the comments ·received 
and other factors Involved, the· Cooimii~ 
Ilion has adopted the amendment .set 
forth below. The amendment Is in sub-, 
1'8.nce essentially the same as the 
amendment proposed In the notice of 
proposed rulemaklng published Febru
ary 5, 1973 <38 FR 3334) except for the , 
addition of a scope deftnltlon, and 
changes ·1n certain val11e11 to re11ect EPA 
comments and clarifying· and editorial , 
changes to · make It conform with the 
format of 10 CPR Part 151. 

PUnnant to the Atoin1c Enftff ·Act 
af 1954, u amende4, and sectiona 553 
and H3 of ttue 5 of the United States 
Code, the following amendment to 10 
<:PR Part 51 ls published as a QOCument 
subJect to codification. 
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40 FR 31953 
Published 7 /28/75 
Effective 7 /28/75 

PART 51--,..LICENSING AND REGULATORY 
POLICY AND PROCEDURES FOR ENVI· 
RONMENTAL PROTECT.ION · 

Amendments of Table 5-3 and Summary 
· · Table~ . 

Table S-3-Summary of environm,m
tar considerations for. uraniwn fuel cycle, 
o~ 10 CFR Part 51 contains a typographi
clil error . which was carried over from 
the original Table S-3 in the "Environ
mental. Survey of the· Uranium Fuel 
Cycle." '.!'he amendments set !orth below 
correct the words now reading "Thermal 
(bllllons)" 1n the first. column of Table 
S:--"3 to read wmuent.s-".t'hermal (billions 
of Btu):". 
· The ,Commission's Office o! Standards 
Development hBII prepared "NURE0-75/ 
038, Environmental Survey of Transpor
tation of Radioactive Materials to and 
from Nuclear Power Plants SUpplement 
r• dated April 1975 which presents the 
data and Identifies the methods used in 
deriving· the values In Summary Table 
8--4-.:..-Envlronmental Impact of Trans
portation of Pue!. and Waste to and fr.om 
one Llght-Water-Cooled Nuclear Power 
Reactor. The amendments of 10 CPR 
Part. 51 set forth below amend footnote 
1 of· Surrup.tu'Y Table ~ to reflect. .the 
availability of "NUREG-75/038" which 
may be obtained from the National Tech
nieal Information SE!!'Vlce, Springfield, 
Virginia 22161. A copy of "NUREG-75/ 
038" Is available for inspection and copy
ing at the Commission's Public Document 
Room at 1.717 H Street, N.W., Washing
ton. D.C. 

The. amendments also correct the line 
1n the body of Summary Table S-4 be~. 
g1nn1ng with "Transportation workers" 
to show· that the range fff dOffes Is o.itl to 
300 Dillllrem rather than 0.0 to 300 
m1Illrem. . .· 

Because these amendments relate 
sol.ely to corrections and.minor matters, 
the · Commission has found that good 
ca~e exists for omitting notice of pro
posed rule maldng, and public procedure 
thereon, as unnecessary, and for making 
the amendments effective on July 28, 
1975 ... 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy Reorgani
zation Act of 1974, and sections 552 and 
553 of Title 5 of the United States Code, 
the following amendments to Title 10, 
Chapter I, Code of Federal Regulations, 
Part 51, are published as a document 
subject to codification. 

41 FR. 15832 
Published 4/15n6 
Effective 5/17 ns 
Construction Permit or Operating Li_cense;· 

Initial Treatment of Application 

See Part 50 Statements of Consideration. 

42 FR 34276 
Published 7/5/77 
Effective 8/4/i'7 

PART 51-LICENSING AND REGULATORY 
POI.ICY AND PROCEDURES FOR ENVI• 
RONMENTAL PROTECTION 

Environmental Reports by Certain 
Applicants for Licenses 

AGENCY: U.S. NUclear Regulatory Com
mission. 
ACTION: Final Rule. 
SUMMARY: The NUclear Regulatory 
commission Is amending Its regulation 

"Licensing and Regulatory Policy and 
Procedures for Environmental Protec
tion" to require that 15 copies of the en
vironmental reports applicable to mate
rials licenses be submitted to the NRC 
and that an additional 85 copies of the 
environmental report be retained by the 
applicant for distribution to Federal, 
State and local officials In accordance 
with written instructions Issued by the 
Director of Nuclear Material Safety and 
Safeguards. The amendments reduce the 
number of copies of environmental re
ports applicable to materials licenses 
from 150 to 100 copies. The amendments 
will materially expedite the distribution 
of environmental reports by eliminating 
duplicate handling of them by the appli
cant and the NRC staff, and will alleviate 
problems of the NRC staff with regaro 
to the receipt, storage, assembly, and 
remailing of large volumes of environ
mental reports. 
DATE: This rule becomes effective on 
August 4, 1977. 

FOR FURTHER INFORMATION CON· 
TACT: 

Gerald L. Hutton, Division of Rules 
and Records, Office of Administration, 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555 (phone <301> 
492-7211) .. 

SUPPLEMENTARY INFORMATION: 
On March 3, 1977, the Commission pub
lished in the FEDERAL REGISTl!:ll (42 FR 
12186> !or comment proposed amend
ments of 10 CFR 51.40 which would re
duce ·the number of copies of environ
mental reports applicable to Parts 30, 40, 
and 70 licenses from 150 te 100· cow.es. 

The amendment of § 51.40 also would 
require that 15 copies of the environmen
tal reports app11cable to Parts 30, 40, and 
70 licenses be submitted to the NRC and 
that an additional 85 copies of the en
vironmental aeport be retained by the 
applicant for distribution to Federal, 
State, and local officials in accordance 
with written Instructions Issued. by the 
Director of Nuclear Ma.tertal Bafety and 
Safeguards. 

Only one comment was received in re
sponse to the notice of proposed rule 
making. The commenter concurred with 
the adoption of the proposed amend
ment; but also suggested that a reason
able time limit ,be added for applicant's 
storage of copies of the reports 1n order 
to alleviate storage, assembly, and docu
ment control.problems by applicants. It 
1s the Commission's view that the sug
gested time limit tor storage of copies of 

the re'COrts 1s unnecessary. Of the 85 
copies of the report to be retained by the 
applicant, 60 to 65 copies will be dis
tributed initially In accordani;e 'with 
written instructlona by the Director of 
Nuclear Material Safety and Safeguards. 
Retention or disposition of the 20 to 25 
copies of the environmental report which 
remain following issuan·ce of the F1na1 
Environmental Statement and the .:u. 
censlng action requested'by the applicant 
will be a matter of wr1tten· 1nstructlona 
to the a1mltcant by the Director of Nu
clear Mai.,•; !al Safety and Safeguards. 

Direct distribution by the applicant of 
the additional copies of the envlronm·en
tal report will materially expedite the 
distribution of such cople~ by eliminat
ing dup!1cate ·handling of them. by the 
applicant and the NRC staff. This pro
cedure also wlll alleviate problems of the 
NRC staff with regard to the receipt, 
storage, assembly, and remalllng of large 
volumes of environmental reports. 

The text of the rtile set forth below- 1s 
Identical with the text of the proposed 
amendments published on March 3, 1977. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy Reorgani
zation Act of 1974, as amended, and sec
tions 552 and 553 of title 5 of the United 
States Code, the following amendments 
to Title 10, Chapter I, Code of Federal 
Regulations, Part 51, are published ·as a 
document subject to codification. 

43 FR 7209 
Published 2/21/78 
Effective 2/21/78 

PART 2-RULES OF PRACTICE 

PART SI-LICENSING AND REGULATORY 
POLICY AND PROCEDURES FOR ENVIRON
MENTAL PROTECTION 

Distribution of Environmental Impact 
Statemenh 

'' AGENCY: Nuclear Regulatory Com-
mission. · 

ACTION: Effective rule. 

SUMMARY: The Nuclear Regulatory 
Commission <NRC) is amending its 
regulations relating to the distribution 
of environmental impact statements to 
reflect the transfer to the Environ
mental Protection Agency from the 
Council on Environmental Quality of 
certain responsibilities for the receipt 
and filing of such statements and to 
change certain statutory citations . to 
make them conform to the citations 
provided for by present law. 

EFFECTIVE DATE: February 21, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Bennett L. Harless, Division of Site 
Safety and Environmental Analysis, 
U.S. Nuclear Regulatory Commis
sion, Washington, D.C. 20555, tele
phone: 301-492-8421. 

SUPPLEMENTARY INFORMATION: 
Pursuant to the President's reorgani
'Zation plan for the Executive Office of 
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the President (Reorganization Plan 
No. 1 of 1977, July 15, 1977) the func
tions of the Council on Environmental 
Quality (CEQ) relating to the receipt 
and filing of environmental impact 
statements were transferred to the En
vironmental Protection Agency (EPA). 
Effective December 5, 1977, Federal 
agencies, including NRC, are required 
to deliver five (5) copies of all draft, 
final, or supplemental environmental 
impact statements filed pursuant to 
section 102(2)(C) of the National Envi
ronmental Policy Act of 1969 directly 
to the Environmental Protection 
Agency and to discontinue sending' 
such statements to the Council on En
vironmental Quality (42 FR 62183). 
The following amendments to 10 CFR 
part 51 of the Commission's regula
tions entitled "Licensing and Regula
tory Policy and Procedures for Envi
ronmental Protection," implement 
this change. 

Paragraph 2.104(b)(3)(i) of 10 CFR 
Part 2, and §§ V(f)(3), VI<c)(l)(v), 
Vl(c)(3)(i), and VIII(b)(7) of Appendix 
A of Part 2, and §§ 51.20(a)(5J and 
51.52(cJ(l) of 10 CFR Part 51 cite "sec
tion 102(2)(D)" of the National Envi
ronmental Policy Act (NEPA). Public 
Law 94-83, 89 Stat. 424 (42 U.S.C. 
4332), amended NEPA so as to redesig
nate section 102(2)(DJ as section 
102(2J(EJ. The following amendments 
change the citations to conform them 
to the redesignation. 

Since these amendments relate 
solely to minor procedural matters, 
notice of proposed rulemaking and 
public procedure thereon are unneces
sary and good cause exists to make the 
amendments effective on February 21, 
1978. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reor
ganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of 
the United States Code, the following 
amendments to Title 10, Chapter I, 
Code of Federal Regulations, Parts 2 
and 51, are published as a document 
subject to codification. 

43 FR 6915 
Published 2/17/78 
Effective 5/3/78 

Export and Import of Nuclear Facilities and 
Materials 

See Part 110 Statement, of Considerations. 

43 FR 46292 
Published 10/6/78 
Effective 11/6/78 

PART 2-RULES OF PRACTICE FOR 
DOMESTIC LICENSING PROCEED
INGS 

PART 51-LICENSING AND REGULA
TORY POLICY AND PROCEDURES 
FOR ENVIRONMENTAL PROTEC
TION 

Distribution of Applications and Envi
ronmental Statements to Local Of
ficials 

AGENCY: U.S. Nuclear Regulatory 
Commission. 

ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to provide for notice to the 
chief executives of the appropriate al
ternative municipalities or counties 
which have been identified in the ap
plication or environmental report as 
alternative sites for nuclear facilities 
or activities. The notice will include a 
brief description of, and other perti
nent information regarding, the site 
and facility proposed or alternatively 
listed. The notice will include a state
ment that if a request is received from 
the appropriate chief executive of the 
alternative site, a copy of the applica
tion or environmental report, and any 
changes to such documents which 
affect the alternative site location, will 
be transmitted to the executive who 
makes the request. This amendment 
will assure that local officials of com
munities which are preferred or alter
native sites for nuclear facilities are 
notified at the same time the initial 
application or environmental report is 
submitted to the Commission. 

EFFECTIVE DATE: November 6, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Gerald L. Hutton, Division of Rules 
and Records. Office of Administra
tion, U.S. Nuclear Regulatory Com
mission. Washington, D.C. 20555, 
301-492-7086. 

SUPPLEMENTARY INFORMATION: 
By letter dated July 7, 1976, the town
ship of Lower Alloways Creek, N.J., 
filed with the Nuclear Regulatory 
Commission a petition for rulemaking 
to amend 10 CFR 2.101 and 10 CFR 
51.24 of the Commission's regulations. 

In response to the petition for rule
making PRM-51-2 the Commission 
published a notice of proposed rule
making in the FEDERAL REGISTER on 
January 17, 1977 (42 FR 3178) to 
amend 10 CFR Parts 2 and 51. 

The proposed amendment of § 2.101 
set out in the January 17, 1977 notice 
would add a provision to paragraph 
(a)(3)(ii) that the applicant will also be 
requested to serve a copy of the ten-

dered application and/or environmen
tal report on the chief executives of 
the appropriate municipalities or 
counties which have been identified in 
the application or environmental 
report as alternative sites. 
· The proposed amendment of § 2.101 
would add a provision to paragraph Cb) 
which pertains to applications for li
censes for receipt of waste radioactive 
material from other persons for the 
purpose of commercial disposal by the 
waste disposal licensee, that the appli
cant will also serve a copy of the appli
cation and environmental report. as 
appropriate, on the chief executives of 
the appropriate alternative municipal
ities or counties which have been iden
tified in the application or environ
mental report as alternative sites. 

The proposed amendment of § 51.24 
would revise paragraph (c)(4) to pro
vide that if the draft environmental 
impact statement is for a licensing 
action, copies of the draft statement 
and the applicant's environmental 
report will be provided to all parties to 
the licensing proceeding and the chief 
executives of all municipalities or 
counties which are identified in the 
draft statement as either preferred' or 
alternative sites for the proposed fa-
cility or activity. · 

Six letters of comment were received 
on the petition for rulemaking and the 
notice of proposed rulemaking. 

One commenter opposed the pro
posed rule, contending that jurisdic
tional officials and the public are 
aware of proposed projects even 
before the filing of an application: 
that the filing of applications with ju
risdictional officials at alternative 
sites could have adverse impacts on 
local planning and land values: and 
that filing of the application would 
only serve to cause infighting between 
jurisdictions, possibly resulting in 
delays in the licensing process. 

Although officials and the public 
may be aware of preferred sites before 
the filing of an application there is no 
assurance under present procedures 
that all officials with jurisdiction over 
alternative sites will know that a site 
in their area is under consideration or 
that the relative merits of such a site 
may have been the subject of dispute 
at hearings held in a different locale. 
The Commission is not convinced t'.1at 
furnishing such information to ;ffi
cials over alternative sites would nave 
adverse impacts on local plannirn: and 
land values, or cause jurisdic1 ional 
conflicts resulting in licensing deh•.ys. 

Three commenters opposed the 1-'ro
posed amendments on the grouna~ 
that they would require the service of 
voluminous and expensive documents 
upon individuals who have no rear in
terest in receiving them, thereby plac
ing an unjustified burden on appli
cants and municipal and county offi-



PART 51 • STATEMENTS OF CONSIDERATION 
cials, without corresponding benefits 
to the public, the licensing process, or 
the municipalities or counties consid
ered as alternative sites. These com
menters suggested, however, that if 
some action is desired in this area, a 
more reasonable approach would be to 
notify the chief executives of munici
palities or counties which have been 
designated as an alternative site in the 
application or environmental report of 
the availability of the documents. To 
the· extent that such officials are in
terested, they could request copies of 
the documents. 

It is the Commission's view that 
local officials of all of· the communites 
or counties involved should be in
formed of the plans for a facility or a 
commercial waste disposal service or 
activity at the time the application or 
environmental report is submitted to 
the Commission. The Commission has 
concluded, however, that this objec
tive can be accomplished in accord
ance with the alternative approach 
suggested by the three commenters 
noted in the preceding paragraph. Ac
cordingly, the amendments set forth 
below have been revised to provide for 
notice to the chief executives of sites 
which have been identified in the ap
plication or environmental report as 
alternative sites. The notice will in
clude a brief description of the pro
posed site and facility, the location of 
the site and facility proposed or alter
natively listed, and will include a state
ment that if a request is received from 
the appropriate chief executive of the 
alternative site, a copy of the applica
tion or environmental report, and any 
changes to such documents which 
affect the alternative site location, will 
be transmitted to the executive who 
makes the request. A sentence has 
been added to §§ 2.101Ca)(3)(ii) and 
2.101Cbl that an applicant in comply
ing with those paragraphs should not 
make public distribution of those parts 
of the application subject to§ 2.790(d); ' 
that is, information which identifies a 
licensee's or applicant's procedures for 
safeguarding licensed special nuclear 
material or detailed security measures , 
for the physical protection of a li
censed facility or plant in which li
censed special nuclear material is pos
sessed or used. A sentence has been 
added also that the applicant shall 
submit to the Director of Nuclear Re
actor Regulation or Director of Nucle-· 
ar Material Safety and Safeguards, as 
appropriate, an affidavit that service 
of the notice of availability of the ap
plication and environmental report 
has been completed along with a list 
of names and addresses of those ex
ecutives upon whom the notice was 
served. 

One firm commented favorably upon 
the proposed rule and suggested that 
local public document rooms be set up 

in the region of the alternative sites 
for displaying to the public the envi
ronmental report, draft environmental 
impact statement, and any other docu
ments affecting the alternate sites. 
The Commission agrees that it may be 
desirable to establish a local public 
document room, or a mini-LPDR, in 
the region of the alternative sites in 
some cases. The Commission does not 
consider, however, that this should be 
done routinely. A determination will 
be made on a case-by-case basis after a 
survey of the public interest in the 
area of the alternative site. 

One commenter encouraged the 
adoption of the proposed rule, but sug
gested that applications for amend
ments to existing licenses as well as 
new nuclear facilities and waste man
agement facilities shoud be included, 
and notification and service of an ap- • 
plication upon the appropriate gover
nor or designated State government· 
official should be included as well as 
municipal and county government. 
The suggestion regarding applications 
for amendments to existing licenses is 
outside the scope of this amendment 
inasmuch as the site would have been 
determined when the license was 
issued. The Commission's regulations 
already provide for distribution of ap-. 
plications and environmental reports 
to appropriate State officials. 

The commenter also suggested that 
a provision for an early notice of 
intent to file and application be con
sidered. It is the Commission's view 
that the present regulation, as amend
ed below, provides for early notice to 
officials of alternative sites and notice 
of intent to file and application would 
not serve a useful purpose. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reor
ganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of 
the United States Code, the following 
amendments to Title 10; Chapter I, 
Code of Federal Regulations, Parts 2 
and 51 are published as a document 
subject to codification. 

44 FR 45362 
Published 8/12/79 
Effective 9/4/79 

10 CFR Part 51 

Licensing and Regulatory Policy and 
Procedures for Environmental 
Protection; Uranium Fuel Cycle 
Impacts From Spent Fuel 
Reprocessing and Radioactive Waste 
Management 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Promulgation of a final fuel 
cycle rule. 

SUMMARY: The Commission promulgated 
on March 14, 1977 an interim rule 
identifying the environmental impact 
values for the uranium fuel qcle whici, 

are to be included in environmental 
reports and environmental impact 
statements for individual light water 
nuclear power reactors. After an 
extensive proceeding focused on the 
nuclear waste management and fuel 
reprocessing parts of the fuel cycle, the 
Commission now promulgates a final 
rule which sets out revised· impact 
values. The rule also specifies fuel
cycle-related subjects that are to be 
considered in individual licensing 
proceedings as part of the 
environmental cost-benefit analysis for 
a power reactor. The Commission notes 
its intention to conduct a further 

,supplementary rulemaking to adopt as 
part of the rule an explanatory narrative 
addressing the environmental · 
significance of the impact values 
tabulated in the final rule. A general 
update of the rule with respect to all 
aspects of the uranium fuel cycle is also 
in progress. 
EFFECTIVE DATE: September 4, 1979. ' . 
FOR FURTHER INFORMATION CONTACT: 
E. Leo Slaggie, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC, 20555, 
phone 202-634-3224. 
SUPPLEMENTARY INFORMATION: This 
notice announces the ,.:,tccme of a final 
rulemaking by the \luc:lec., Regulf'tory 
Cormr.,ssion regarding the 
envirc1H::nental effects of spent fuel 
reprocessing and radioactive waste 
management in the 1ight water power 
reactor uranium fuel cycle. The rule 
adopted herein replaces an interim rule 
which identifies fuel cycle 
environmental impact values to be 
included in environmental reports and 
environmental impact statements for 
individual light·water power reactors. 
The interim rule, 10 CFR 51.20(e) ("Table 
E-3", as revised). was published on 
lo.·'.arch 14, 1977 (42 FR 13803) to be 
effective for 18 r,1onths and was 
extended severnl times, the final 
extension being to the effective date of 
this rule. 

This finai rulemaking concludes a' 
proceeding which began on May 26, 1977 
with a notic~ that a rulemaking hearing 
would be held to consider whether the 
interim rule should be made permanent 
or, if it should be altered, in what 
respects. 42 FR 26987. The Hearing 
Board took extensive written and oral 
testimony-Crom more than twenty 
participants. On August 31, 1978 the 
Board submitted to the Commission a 
detaiied summary of the evidentiary 
record. followed on October 26, 1978 by 
its Conclusions and Recommendations. 

After studying the Hearing Board's 
recommendation and receiving written 
and ornl presentations by rulemaking 
participants; the Commission has 
adopted as a final rule the modified 
Table S-3 recommended by the Hearing 
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Board. The impact values in this table 
differ only slightly from the values in the 
interim rule. With two exceptions, these 
values will be taken as the basis for 
evaluating in individual light water 
power reactor licen·sing proceedings, . 
pursuant to requirements of the National 
Environmental Policy Aci (NEPA), the 
contribution of uranium fuel cycle 
activities ' to the enyirorunental costs of 
licensing the reactor in qut:~tion. 1;he 
exceptions are radon releases, presemi., 
omitted from the interim rt:le (43 FR 
15613, April 14, 1978), and. technetium-99 
releases from reprocessing and waste 
management activities, as discussed 
later in this notice. Appropriate values 
for these releases are open for 
consideration in individual proceedings. 

Promulgation of the revised table is 
not the sole outcome of this rulemaking. 
The rulemaking record makes clear that 
effluent release values, standing alone, 
do not meaningfully convey ,the 
environmental significance of uranium 
fuel cycle activities. The focus of · 
interest and the ultimate ·measure of 
impact for radioactive releases are the 
resulting radiological dose commaments 
.,.nd associated heallh effects. To convey 
in understandable terms the significance 
of releases in the Table, the Hearing 
Board recommended that the modified 
Table be accompanied by an 
explanatory narrative promulgated as 
part of the rule. The recommended 
narrative would also address important 
fuel cycle impacts now outside the 
scope of the Table, including 
socioeconomic and cumulative impacts, 
where these are appropriate for generic 
treatment. The Commission has directed 
the NRC staff to prepare by October 1 
such a narrative, as described in more 
detail later in this notice. The narrative 
will be submitted for public comment in 
a further rulemaking. 

Pending adoption of an explanatory 
narrative as part of the fuel cycle rule, 
the use of Table S-3 in individual 
proceedings must be accompanied by 
supplementary presentations. 
Accordingly, the Commission has 
directed the NRC staff to continue 
presenting in individual proceedings an 

·evaluation of dose commitments and · 
health effects from fuel cycle releases. 
In addition, the staff will address 

1 The i't1t•I cycle activities addressed by the rule 
include ,:saniJm mining and milling. the productinn 
of uranium Ii,, ,<1tluoride. isotopic enrichment. fuel 
iahrication ,q,ent fuel &toruge and disposal. 
reprocessing of irradiated fuel, transportation of 
radioactive materials and management of low-level 
wastes and high-level wastes. The rulemaking 
proceeding concluded here dealt only with impacts 
of reprocessing and waste management and . 
associated transportation, the so-celled "back-erad" 
of the fuel cY:cle. The impacts of transportation of 
cold fuel tr, the reactor and irradiated fuel and s.,,,o 
radioactil'e wastes lie outside the ecope of the ;ule 
end are !reeled sepnrutclv in •.he Commission's 
regulations. See 10 CFR si.20(g1. 

economic. socioeconomic, and possible 
cumulative impacts of fuel ·cycle 
activities and such other impacts of the 
fuel cyde as may reasonably appear to 
have a significance for inidividual 
reaetor licensing sufficient to warrant 
attention for NEPA purposes. These 
matters·remain open for litigation in 
individual proceedings. The present 
rule1:1aking settles only the question of 
fuel cycle ·release values with the 
exceptions noted above, and such other 
numerical data that ·appear explicitly in 
the'Table. 

In response to a recent decision by the 
United States Court of Appeals for the 
District of Columbia Circuit, State of 
Minnesota v. NRG, Nos. 78-1269 and 78-

. 2032 (May 23, 1979), the Commission 
intends to conduct 8 generic proceeding 
which will consider the most recent 
evidence regarding the likelihood that 
nuclear waste can be safely disposed of 
and when that, or some other off-site 
storage solution, can be accomplished .. 
That new generic waste disposal · 
proceeding will be separate and 
different in scope and purpose from 
fw-ther fuel cycle rulemakings dealing 
with a:i S-3 narr!lt.ivc and general 
update L f S-~. but "'ill in part review. 
and update the conclusions regarding . 
waste disposal which have been 
reached in the presegt rulemaking. If 
available, the record compiled in the· 
new generic waste disposal proceeding 
can be considered in, and made a part of 
the record in, the general update of &-3. 

The background of this proceeding 
and the .reasons underlying the 
Commission's .decision are explained in 
the material which follows. . · 

I. Need For a Fuel Cycle Rule in Power 
Reactor Licensing 

The National Environmental Policy 
Act of 1969 (NEPA) requires that the 
Commission look closely at the 
environmental impact of 8 proposed 
nuclear power reactor before it may 
license the construction or operation of 
the facility. To comply with NEPA the 
Commission has adopted licensing and 
regulatory procedures presently set out 
in 10 CFR Part 51. Under these rules the 
environmental analysis in a power 
reactor licensing proceeding must 
include a cost-benefit analysis which, 
among other things, considers and 
balances the adverse environmental 
impacts of the nuclear plant against the · 
expected environmental, economic, 
technical, and other benefits. : 

The envirorunental impact of 
operating a nuclear power reactor is not 
limited to effects specific to the plant 
itself, such es site alterations due to 
plant construction or the release of 

reactor effluents. The environment will 
also be affected by the fuel cycle 
activities necessary to support plant 
operation. Since operation·of a nuclear 
plant involves a commitment to prepare 
fuel anti dispose of spent fuel and waste, 
the environmental impacts considered in 
the NEPA analysis for a power reactor 
should inctude contributions from 
uranium fuel cycle activities. 2 

Evaluating these contributions 
necessarily involves a wide-ranging 
inquiry and a certain amount of 
speculation. Fuel cycle facilities serve 
many reactors, arid there is no way to 
ascertain with c~rtainty which facility 
now in existence or to be operated in 
the future will "contribute fuel to a given 
nuclear power reactor or will receive its 
irradiated fuel or wastes. Thus the fuel 
for a particular reactor cannot be. 
identified at the start of the fuel cycle 
and traced through the various steps to 
fil}al disposal. Instead, the fuel cycle . 
impacts for a particular reactor must be 
estimated hypothetically, for example 
by apportioning the impacts of. · 
l'epresentative fuel cycle facilities to the 
number of reactors served. Determining 
these facility impacts also involves 
uncertainties, particularly for the back 
end of the cycle. For example, . 
.reprocessing of spent fuel, if It is done, 
would take place at newly designed 
facilities, not yet operational. Thua 
impacta based on previoua reprocelJSing 
experience using outdated technology 
are not in the Commission's judgment 
representQtive of future ~pacts. For · . 
waste dispoi,al many propoi,als have 
been put forth, but the method or 
methods which will finally be used are 
as yet unselected. A reasonable 
approach for determining waste 
disposal impacts is to focus on a system 
which seems likely to be deployed and 
to estimate its impacts conservatively, 
based on the best available information 
and analysis. 

A study of fuel cycle impact. thus 
involves difficult generic analysis and 
prediction well outside the normal scope 
of facility-specific subjects dealt with by 
a reactor licensing board. This does not · 
mean that the subject can be ignored or 
deferred until the fuel cycle facilities .. 
themselves come up for licensing. 3 It 
does mean .that in reactor licensing fuel 
cycle impacts should be treated where 
possible by generic rulemaking rather 
than case-by-case adjudication. . 

• Activitieti compri~inB the nuclear fuel cycle are 
listed in note 1, above. 
• 11he court or appealn for the D.C. CIN:Ult has · 
specifically rejected 1uch an approach end held that 
"absent effective eeneric proceedings to consider 
these iaoues, they must be dealt with in individual 
licensing proceedings." NRDC v. NRC, 547 F. 2d 1163, 

·841 (1976), rev'd on other grounds sub nom. Vermont 
Yankee Nuclear Power Corp. v. NRDC. 435 U.S. 519 
(1978). 
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The Commission's interim fuel cycle 
rule, 10 CFR 51.20(e), requires that the. 
environmental costs to be considered m 
a power reactor licensing proceeding 
shall include contributions from uranium 
fuel cycle activities as set forth in a 
table ("Table 8-3, Summary of 
er:vironment,it consideraUons fo~ 

· uranium fuei cycle"). The adequacy of 
this interim rule, insofar as waste 
ma.nagement and reprocessing impacts 
are concerned, was the original focus of 
the present rulemak!ng, .as the . . 
background discussion m the se~tion to 
follow indicates. As the rulemakmg 
progressed, however, participants. 
submitted a substantial amount of 
public comment and testimony. 
addressing matters not dealt with by the 
interim rule, including economic and 
socioeconomic impacts, numerical 
unc.~tainties in the estimates, and long
term dose commitments and health 
effects. This implicit broadening of the 
rulemaking's scope called attention to 
problems which must be addressed in a 
further rulemaking, but also indicated 
there may be confusion regarding the . 
proper objective of a fuel cycle rule. 

The rule aimed at in this proceeding 
l1a11 a limited plll])qse. It applies.only to 
environmental cost-benefit balances for 
power.·reactore and is in no way 
intended to be a tool for choosing among 
alternative uranium fuel cycle 
technologies. Although the rule should 
reflect as accurate an assessment as 
reasonably possible of uranium fuel 
cycle impacts, the rule clearly does not 
need -the detail or the precision of an 
environmental analysis for licensing.fuel 
cycle facilities themselves. A reason·able 
degree of uncertainty is unavoidable 
and is acceptable, given that basic 
decisions have not ye~ been made 
regarding reprocessing ·and the 
technology of waste disposal. 

The rule need not be comprehensive 
in scope to be a useful and valid 
exercise of rulemaking authority. A 
record is not yet available to support a 
comprehensive rule dealing with all 

· generic aspects of fuel cycle impacts 
· relevant to reactor licensing, but the 
Commission ie free to adopt a narrower · 
rul'? that for the present leaves some of 
these matters for consideration in 
individual proceedings. The table of 
impacts adopted as a final rule in this 
proceeding eervee ae an important first 
step in this consideration, relieving 
adjudi,catory boards.from the need to 
dete'rmine those numerical impacta of 
the uranium fuel cycle which have leen 
extensively considered in generic . 
rulemaking. Ultimately, however, the 
~oacte of the releases. anii not the 

releases themselves dictate·the . 
standards the Commission.must set. 
Therefore, use of the table .in individual 
licensing will not foreclose discussion of 
the significance of those impacts or . 
other important aspects of the fuel. cycle 
not addreBSed by _the table. This point 

needs emphasis in view of the 
background of the Commission's original 
~ rule, which at least initially was 
apparently interpreted as cutting off 
further discussion of fuel cycle impacts. 

n. Background of the Fuel Cycle 
Rulemaking 

1. ProlIHllgalion and Applicaticm of the 
Original Fuel Cycle Rule, "Table S-3" . 
· In a Notice of Proposed Rulemaldna 

published November 15, 1972 (37. ~ 
211191) the Atomic Energy Commiss1oa 
(AEC) annoW1ced a proceeding "that 
would specifically deal with the 
question of consideration of · 
environmental effects associated with 
the uranium fuel cycle in the individual 
cost-benefit analysis for light water 
cooled nuclear power reactors." As a 
basis for this consideration the . · 
Commission's staff had published a 
. report entitled. "Environmental Survey . · 
of the Nuclear Fuel Cycle,'' dated . 
November 6, i97Z. 4 Ci ting the ·. . 
Environmental Survey, the Notice set 
out two proposed alternatives for public 
comment and consideration at an• 
informal hearing. Under one alternative .. 
no consideration of fuel cycle impacts 
(apart from facility-specific effects of 
transporting cold fuel to the reactor and 
spent fuel and radioactive wastes from 
the reactor) would be required in 
individual proceedings, on the gr01.mds 
that these impacts as analyzed in the 
Environmental Survey were sufficiently 
small not to affect significantly the cost
benefit balance for an individual 
reactor. Under the second alternative, 
impact values for fuel cycle costs of 
licensing a power reactor would be 
taken in individual licensing 
proceedings as set forth in Table !>-3 ~f. 
the Environmental Survey. r. 

Written comments were submitted by 
more than forty individuals and · 
organizations. Tbe hearing took place 
February t and 2, 1973 before the three
person hearing board, following 
legistative-type procedures announced 

• A rensed mlon af this Environmental· Survey 
WU pul,lialled ia April 111V4 U WASH-1248. 

'The taba!ated impac:111 in Table S-3 im:ludlld 
acres ur lend committed to hiel c:yde eclUlitiea. 
amount or water discharged by such ·activities. 
fossil fuel consumption. end chemical and · 
radiological effluent,, 1M latter In euriee, an 
normaliziea lo tbe annual fael requirement fur a 
model :woo MWe lisht-water reactor. Nolalio1111 
Hcompanyi1&1 lhe tabulated values Included a f.ew 
radlorogical doliee in men-rem. but no eetimates are 
given ofl•ma11 health effects r:auaed b:, fuel cycle 
radiolo!lical afRuen ta. The Enviroameatal Siarvay 
did DGtgi.ve qantilatwe eallmalel of 1-llheflacta. 

by the Commission in a supplemental 
notice (38-FR 49). 

Following the hearing and . . 
supplementary written 1ubmtss1ons by 
participants, the board cm July 6, 19'73 
presented to the C?RIDliasion ~ 24:page 
report which identified the ma1or 1Ssues 
at the proceeding but, ill acc~rdance 
with the Commisaion'a direction, made 
no recommenda.tion. · · 

After consideration of the comments 
and the hearing record. ilie AEC on 
April 22, 1974 (39 FR 14188), adopted the 
secO!ld alternative, under which "the 
environmental effi!ct asaodated with the 
uranium fuel cycle, albeit small, would 
be factored into individu.al cost-benefit 
analysee in the form of numerical 
values," as set out in Table ~. with 
minor revisions to reflect corrections or 
changes suggested by the hearing 
record. The Commiaskm noted its view 
that the values in tlle table reflected 
"substantial conservatism" and found il 
to be a '"fact that the environmental 
effects of the uranium fuel cycle have 
been shown to be relatively , 
insignificanL .. The Commission . 
concluded accordingly that there was DO 
need to apply the rule retrospectively . 

The Commis1ion atated that it 
. prefened to adopt Table S-3, rather · 

tllan the alternative of declaring by rule 
that fuel cycle impact, are not . 
E'ignificant for ~tor licensing, b~cauae 
in comormance wtth other regulations 
the table "quantifies, to the fullest 
extent practicable, the environmental 
effects of the uranium fuel cycle in . 
individual cost-benefit analyses." Cf. 10 
CFR 51 .. 20(b), 51..23(c). _Corusistent with 
the Commission'& view at that time that 
Table ~ represented • full Qu.aDtitative 
account of fuel cycle contributions. the 
tr.d of the rule stated that in appllgmta' 
environmental reports and Commission 
impact statements in indmdual 
licensing proceedings this contribution 
"shall be as set forth in •.. Table S-3 .•• 
No further disC1:1SSion of 1tteh 
environmental effecta ishall be required." 

The Commission notice promulgating 
the nde did not specifically 111e11tion 
health effects. socioeconomic impacts. 
or ammlative impacts, either to require 
or preclude their discussions, altbo1J8h it 
might fairly be c:onduded that the. 
notice's repeated.observation that fuel 
cycle effects were "i11significant" 
amounted to ii Commiuion judgment 
implicit in the rule that DO discussion of 
these effects was l'urmally required. The 
Commiasion'.s regulatory ataff applied 
the rule in practice - allowms fuel 
cycle impacts to be addressed in reack>r 
licensing proceedings aolely by the · 
formal act of displaying Table S-3 in 
impact statements, with no further 
discussion. In particular, impact 
statements prepared by the staff did not 
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an11lyze fuel cycle impacts in terms of 
health effects which might be caused by 
the radioactive releases tabulated jn the 
rule and did aot discuss socioeconomic 
or cumulative impacts. 

Almost three years after the rule 
became effective, the Commission's 
Atomic. Safety and Licensing Appeal 
Board issued a decision implying that 
discussion of fuel cycle health effects 
mu desirnble when the comparison 
between the proposed nuclear plant and 
all alternative coal plant was an issue in 
the licensing proceeding. In the Matter 
of Tennessee Valley Authori-ty 
(Hartsville Nuclear Uni.ta), 5 NRC 92, 103 
(1977}. AB part of its response to the 
Hartsville decision. the regulatory staff 
sought and received permission from 
reactor licensing boards to introduce 
evidence of the public health 
consequences of the nuclear fuel cycle 
compared with the coal fuel cycle. Cf. In 
the Matter of Public Service Company 
of Indiana, Inc. (Marble Hill Nuclear 
Generating Station), 7 NRC 179, 187 
(1978). As the rule required, health 
effects in the staffs submissions were 
based on the tabulated radioactive 
release values in 10 CFR 51.2:0{e).•By 
this time, however, the original Table 
S-3 had been replaced by the amended 
table in the interim rule as e result of 
legal developments discussed nexl 
2; 11,e Vermont Yonkee Decision 

On e petition to review the adequacy 
of the f.uel cycle rulemaking proceedings, 
the United States Court of Appeals for 
the District of Columbia Circuit on July 
21, 1976 set aside those portions of the 
rule pertaining to waste management 
and spent fuel reprocessing. Naturo/ 
Resool'Ces Defense Council v. NRG, 547 
F. 2d 633, re¥'d sub nom. Vermont 
YWlk.ee Nuclear Power Corp. v. NRDC, 
435 U.S. 519 (1978). After first ~ding 
that fuel cycle impacts must be 

• The Commission announced oa April 14. 1978 an 
emendment to !he fuel cycle rule which removed the 
release value for radon from the table and left radon 
lmpactll open far litigation iD. individual 
proceedings. 43 Fed. Res, 1561.:L S.bseqaent lo thi£ 
amendment, the staff has been free lo introduce 
evidence of radon-related health effect,, m,t based 
on Table S-3 releuse nlueL 'I'bis nooce also 
confirmed that the rule doe5 110t address t.eallh 
effects and does not preclude discussion of health 
effects in individual proceed!ngs. 11,e notice 
amended the aecond lleflteace ol the rale to reed: 
"lllo further discussion of the environmental efiects 
addressed by the Table shall be required.-

Mr: Mamn Lewis. ene oflhe participants inlli~ 
rulemaltina, petitioned die C..lllmioslan II> '°Yecale" 
Table S-3 in ita enlirety, cWos ae growuli, aaaened 
1te'll8re health effects from radon releaues. The 
Commillsion hn denied this petition. noting that 
radon releuu 111'1! m longer addreaNd by the table. 

addressed in reactor licensing. 7 either bv 
en effective rule or in the adjudicatory 
proceeding, the court found the 
rulemaking record insufficient to support 
the waste management and reprocessing 
parts of the rule because the procedures 
afforded during the hearing were 
inadequate, at least es applied by the 
hearing board. s The court saw the 
significance of TablP. S-3 as an 
expression "in numerical terms [of] the 
conclusion that the environmental 
effects of the fuel cycle, including waste 
disposal, are insubstantial." Id. at 646. 
With regard to reprocessing and waste 
disposal, "the focal points for this 
appeal," the court found that the 
Environmental Survey failed to provide 
"detailed explanation and support" for 
this conclusion and that testimony 
presented at the hearing did·not fill the 
gap. The court noted that "[t]he only 
d.iscussion of high level waste disposal 
techniques was supplied by a 20-page 
statement by [AEC witness] Dr. Frank K. 
Pittman," which the court criticized for 
its "conclusory quality." Id. at 645, 651. 
The court found that the procedures 
employed at the hearing failed to expose 
this statement to any "probing of its 
underlying analysis," id., and concluded 
that the Commission had been arbitrary 
and capricious to adopt a rule "cutting 
off consideration of waste disposal 
issues and reprocessing issues in 
licensing proceedings based on the 
cursory development of the facts ... in 
this [rulemaking] proceeding." The court 
vacated those portions of the rule and 
remanded to the Commission. 

7Ths court of i,pim1Ja consolidated the petition tu 
review the fuel cycle rn1e with a petition lo review 
an Appeal Board holding in the Vermont Yankee 
Noclear PoWl!!' Station liceming proceeding that 
eavironml!lltal impecta of reproce911illg « WWlle 
dapoaal need 110t !Mt CODliidered in iDdividwll 
reactor licensing proceedings. In the Matter of 
Vermont Yankee Nuclear Power Corp .. 4 AEC 930 
(June 6. 1972). The court of appeals rejected the 
Appeal Board's decision and held that reprocessing 
and waste disposal issues must be dealt with either 
by an effective rule or in individual licensing 
proceedings. The Supreme Court did not disturb this 
holding when it later reversed the court of appeals. 
The Supreme Court noted that the Commission 
"acted well within its statutory authority" in 
requiring that fuel cycle impacts be considered in 
reactor licensing proceedings. Vennonl Yankee. 
Nuclear Power Corp. v. NRDC. 435 U.S. 519, 539 
(1978). The Commission in promulgating the fuel 
cycle rule had stated that the Appeal Board'n 
Vermont Yankee decisions had no further 
preq!dential significance insofar as they differed 
from the rule. 39 Fed. Reg. 14188. 

'Interpreters of the opinion have differed over the 
relative weight which the court of appeals in 
reaching Ila declalon attached to procedural 
btadequaciea and to insufficiency of the record. The 
Supreme Court wan pel'9uadad that the "lneluct•bla 
mandate of the court'• deciaion I• thmt the 
procedure• •fford•d durlna the hearlna• were 
!nadequat•." 435 U.S. 5111, M2. The Suprame Court 
reversed the court of appeal• on this procedural 
11ue1tion and rem•nded for oon1ideration whether 
the eYidentiary reoord aupported th• rule. Tbe oourt 
of appeal• hH held In sbeyanca Ila declalon on the 
ramand, pendlns completion of Iha Commiasion'1 
final rulemaking. 

In important respects, however, the 
court of appeals approved the 
Commission's overall approach to the 
fuel cycle rulemaking. The court rejected 
the argument that a fuel cycle rule is 
itself a major Federal action requiring 
an impact statement. The court found it 
sufficient that a NEPA impact statement 
is prepared when Table S-3 is 
incorporated into a proposal to license 
an individual reactor. The court also 
saw no necessity for a "plenary 
consideration of alternatives" in 
evaluating waste disposal impacts for 
the purposes of the,rule, "provided a 
sufficiently conservative and credible 
assessment of a particular waste 
disposal method is used." Id. at 653, note 
57. 

3. Promulgation of the· Interim Rule 

In response to the NRDG v. NRG 
decision and a related decision, 
Aeschliman v. NRG, 547 F. 2d 622 (D.C. 
Cir. 1976), the Commission on August 16, 
1976 issued a General Statement of 
Policy [GSP) (41 FR 34707) announcing 
an intention to reopen the fuel cycle 
rulemaking proceeding to supplement 
the existing record on waste 
management and reprocessing impacts 
and to determine whether or not the rule 
should be amended. The Commission 
directed the NRC staff to prepare on an 
expedited basis a revised and well
documented environmental survey as 
the basis for an interim rule on waste 
management end reprocessing impacts. 
The General Statement of Policy also 
directed that no new full-power 
operating licenses . .:onstruction permits, 
or limited work a"lhorizations should 
issue, pending the conclusion of a 
notice-and-comment interim rulemaking. 
With regard to licenses already issued, 
the t..:::ommisson indicated that, if 
requests for a show cause order based 
on fuel cycle grounds were received, 
licensing boards would be assigned to 
determim, whether the licenses in 
question should be continued, modified, 
or susperided pending adoption of an 
interim rule. 

The revised enironmental survey, 
NUREG--0116-Supplement 1 to WASH-
1248, was completed in early October, · 
1976, and on October 18 the Commission 
published a notice soliciting public 
comment on the survey and a proposed 
interim rule. (41 FR 45849). Comments 
received in response to that notice and 
the Commission's responses to those 
comments were later published in 
Ma!'ch 1977 a11 NUREG--0216, 
Supplement 2 to WASH-1248. 

On-November 11, 1976 the 
Commission announced that licensing 
could resume on a conditional basis (41 
FR 49898). A11 factors in this decision the 
CommiHion noted that (1) the court of 
appeals.had stayed its mandate, leavinS. 
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the S-3 rule formally in effect but 
conditioning new licenses on the 
outcome of petitions by licenses for 
Supreme Court review of the court's 
decision, 1 and [2) NUREG-0116 provided, 
significant support for the conclusion 
that waste management·and 
reprocessing impacts are slight, so that 
t1!! interim rule, when promulgated, 
would not be likely to produce results in 
reactor licensing different from the 
original rule. The Commission also 
suspended show cause proceedings on 
fuel cycle grounds against light water 
reactor licensees. The Commission 
directed that new licenses could be 
issued only if a separate analysis 
determined that use of the impacts in 
the proposed interim rule would not tilt 
the cost-benefit balance against the 
reactor. 

On March 19, 1977 the Commission 
promulgated the interim rule (42 FR 
13803) to be effective for eighteen 
months, subject to extension for good 
cause. 10 CFR 51.20[e). In support of the 
interim rule the Commission noted that 
the two environmental supplements, 
NUREG-0116 and NUREG-0216, 
provided a "sufficient informational 
basis for the interim rule . , ." The 
Commission acknowledged that "there 
are gaps in the information needed for a 
detailed assessment of waste 
management and disposal technology" 
but found thaJ "the costs of not · 
proceeding outweigh the risks of 
proceeding by interim rule," given that 
within a relatively short period the 
::esues would be more thoroughly 
d.l11cussed in the final rulemaking 
proceeding. The Commission terminated 
show cause proceedings initiated 
pursuant to the General Statement of 
Policy, noting that "the values in the 
interim rule are not sufficiently different 
from the values in the original Table..S-3 
to warrant revocation or suspension on · 
cost-benefit grounds [of previously 
issued licenses]." 10 43 FR 43806. 

'The Supreme Court's subsequent grant of 
certiorari automatically continued the atey of 
mandate pending completion of Supreme Court 
Action. The Supreme Court's remand end 
aubaequenl action by the court or appeals have left 
Ulll'l!9olved for the present the question whether the 
waate management end reprocessing portions of the 
original ~ rule were legally 1ufficient. See note 8. 

"Subsequently the Commission directed the 
Appeal Board to con1ider for the ten fecililiea 
affectad by the terminated 1how cause proceedings 
"tbe particularized factual data naenlial to makina 
a djlterminalion or the inC111mental ellect, If any, 
thai the WIil of the valu8ll In the Interim rule would 
llev11 on the NEPA 0011-beneftt b'11lance1 for the 
particular facilitiea Involved." 5 NRC 717, 7173 
(11177). The Appeal Board found that fual cycle 
lmpaell did not lilt the coat-benefit balanoe qaln1t 
any of the f11clllliet In qua11ion, II NRC 25, 2&-30, II 
NRC IS, 102-llM, II NRC 2nll, 2lltl (11177), IIDd 
aoncluded: "The effect, Hsigned by the Interim rult 
Ill the uranium fuel cycle an, . • • exln!mely mna.11 
(!as the Commission itaell lms 11U811'!8h!d). Thia bei1J8 
so. they could not possibly serve to call for the 
abandonment ol any particular nuclear facility 
IIJl!ees tire colt-banelit balance for lbat mcillty wee 
otherwise ID· wirtwll equipoise." I NRC at t~ 

4. lnitiatiOfl of the Present Rulemaking 
Following promulgation of the interim 

rule. the Commission published a notice 
of hearing which initiated a final 
rulemaldng. 42 FR 26987 (May 26, t977). 
The procedures announced in the notice 
were the same as those applied in the 
original hearing, except that specific 
provision was made for the Hearing 
Board to entertain suggestions from 
participants regarding questions which 
the Board should direct to witnesses f.11' 

other participants. H The subject of the 
hearing was "confined to the 
environmental effects of spent fuel 
reprocessing anq radioactive waste 
management in the light water power 
reactor nranium fuel cycle, and to the 
question whether the outcome of the 
interim rulemaking should be made 
permanent for future use. or if it should 
be altered, in what respects." 12 Both 
NUREG-0116 and NUREG-0216 were 
specified for inclusion in the hearing 
record. The fuel cycle was to be taken to 
include alternatively (1) no reprocessing 
of spent fuel. or [2) reprocessing of spent 
fuel for purposes other than recycle o_f 
plutonium, with follow-on interim and/ 
or long-term storage or disposal of 
plutonium and wastes from 
reprocessing, with plutonium either 
separated from or included with the 
wastes. 13 

The following parties participated in 
this reopened proceeding: the staff of 
NRC; the Environmental Protection 
Agency; the DepBTtment of Interior; the 
U.S. Geological Survey; the States of 
California (California Energy Resources 
Conservation and Development 
Commission), Delaware, Maryland, 
Ohio, Wisconsin and New York; 
:Baltimore Gas and Electric Co., et al. (a 
group of 16 utilities); CommOllwealth 
Edison Co .. et al. [a group of 8 utilities); 
tlte Tennessee Valley Airthority;· the 
Allied-General Nuclear Services Co.; 
Exxon Nucle~r Company; Westingh~ 
Electric Corporation; the Atomic 
Industrial Forum: the Natural Resources 
Defense Council; the Pacific Legal 

11 On January 26, 1978 the Commission modified 
the prooedures to allow participants to crOS&
examine wilnesaes an 11peciflc fac!wtl isa11e11 at the 
close of the 1"8islative-type bearings, where it could 
be demonstrated with particularity that the 
procedure was necessary to prepare a nicoi,d. 
adaquate for a sound dei:istaa. NG emu
examination in £act occurred. Alter II apecial 
hearing to censider requeat.s. the Board found that 
the requisite demonstrations bad not been made. 

11 With r"8ard to fuel cycle impacts not within ihe 
scope of the hearing, the notice observed that the 
btaff had begun e general update which was 
expected to lead lo II separate rulema.king 
proceedlna, A propoaed outline for this "update ol 
WASH-1248" we.a-announced by the staff on 
September 7, 1978. 43 Fed. Rea. 39801. 

11The impacts l'.t1m1 reprocassing. waste 
Dl&Dagemeal and tmnsportatioa of wastss aiven ia 
the inlerim l'llle 11n1 maximized far either al the twa 
!uel cycle, considered (no reprocesei1111 and 
reprocessiDs only lo recoYer lll'aaiwn}. See note 1 ta 
Table &--a. 1D CFa 51.:.111 tlWB). 

Foundation: Environmentalists, Inc.; the 
Sierra Chili; the Union of Concerned 
Scientists; Mr. Marvin Lewis; and Dr. 
Challllcey Kepford. 

At a preb.eariDg conference held on 
July 28, 1977 the Hearing Board provided 
for the submission of written direct 
testimony by the particii:,ants, written 
questions and answers based on that 
testimony and follow-up questions, all 
prior to the start of the oral hearings. 
These hearings began on January 16, 
1978 and concluded in March 1978 after 
ten days of testimony. During the 
hearings, in response to a petition by the 
State of New York, the Board expanded 
the 11<:0pe of the proceeding to consider 
the economic feasibility of Ute model 
facilities on which the proposed Table 
S-3 values were based. The Board 
conducted all of the qu~tioning during 
tire oral hearings. 

The- Board compiled an extensive 
evidentiary record, including the staff's 
NUREG--0116 and NUREG-OZ16, the 
staff's testimony on the economic 
feasibility of its model facilities, the 
direct testimony of participants 
exce-ading 1,100 pages, two rounds of 
NIT.ten questions propounded by 
pa,-ticipants and several hlllldred pages 
of responses, more tltan-1,200 pages of 
transcriptoforalhearirigs,v.ritten 
rebuttal testhnony of the parties, and 
final concluding statements of the 
parties, filed June 26, 1978. 

On August 31, 1W8 the Hearing Board 
submitted a 137-page report to the 
Commission which summarized this 
record and outlined the significant 
issues raised by the participants. Also, 
responding to the Cemmission's req,:rest 
for the Board's views, the 8oard 
submitted en October 28, 1978 its 
Conclusions and Recommenda-tiom. The 
Board recommended that tm! 
Commission adopt as a final n:rle a 
modified Table S-3 proposed by the 
NRC staff, in which the majority of 
entrie!I were unchanged from those in 
the interim rule. The Board also 
recommended that a ''brief exphmatory 
narrative" be adopted 1111 part of the 
rule, which among other things would 
interpret the significance of tne 
tabulated impacts iD terma of 
environmental dose commitments. The 
Board's recommendations identified 
several aspecta af tae m which in. the 
Board's view shoald be improved upon 
during the geilffl'al update of tlle fuel 
cycle rule. 111o 

Shortly before the Board'• 
recommendations were iuued. lhe 
Commission announced that it wuuld 
receive participants' wriHm statemaits 
commenting on the ruleme.tius record 
and the Hearing Board', 
recommendations. Nine participanta 

'"See note 12 abt,,,e. 
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submitted comments. including the NRC 
atafi 16 Several participants argaed that 
the record did aot support adoption of 
the modified Table S-a. New York State 
asserted· that the record showed the 
model facilities on which the table was 
based were not economically feasible. 
Other opponents of the table argued that 
the tabulated impact walues did uot 
adequately reflect underlying 
uncertainties revealed by tbe record. In · 
particular, they questioned basing 
reprocessing impacts on modei facilities 
ra.ther than pest operating experience. 
The or;assion of technetinm-99 releases 
frmn tlte table was also criticized. 
Several parties who opposed adopting 
the table stressed that dose · · 
commitments and health effects, 
economic and socioeconomic impacts. 
and cumulative impacts were II.Ill 
addressed by tile table and were 
required fur an adequate description of 
fuel cycle environmental impacts. These 
participants generally 1Upported 
preparation of an explanatory narrative 
bµt urged a broader scope than the one 
proposed by the Board. 

Other participants supported ., 
Board's recommendation for adoptioll of 
the modified Table ~ but questioned 
the ~ed for~ explanatory namrfhie . ... · 
They pointed to procedural problem& of 
providing adequat.e notice before a 
narrative could be incorporated as part 
of the rule. Some parti.e& coocluded, oo 
the grounds that the D,C. Cin:wt had DOt 
criticized the portions of the original S-3 
rnle dealing with the front-end of the 
fuel c;ycle, that there was no legal 
requirement far a DNrative or for 
consideration of fuel crcJe 
environmeatal queations outside lhe · . 
scope of the original Table S-3.. 

The NRC staff favored adoption of the 
modified Table S-3 as.a final rule but 
preferred that an expla11atory narrative 
be deferred for preparatioe H pa.rt ol 
the general update. Th~ staff aoted that 
explanatory material subject to 
litigation in individual licensiDg 
proceediD&S is presesitly iDtroduced to 
accompany the use of Table S-3 in such 
proceedings and recommended that this 
practice continue. 

On January 19, 1979 the Commission 
heard oral presentations from the 
commenters. These presentations 
provided a valuable elaboration of the 
parties' views but did not charige the 
basic positions stated in the written 
comments. The Commission accepted 
brief suppleinental written submissions 
following the oral presentations and 
then closed the record of this proceeding 

U'J'henine commenters Will't! Mr. Marvin Lewis. 
the Natural Resources Defense Caoncn. the Sierra 
Clnb, lheState of New Yort. lhe StatuorObio end 
Wlscomln. BR!timon= CH and l!tectric, 11t al, 
Commonwealth Edison. et at.. die Tennessee Valley 
Authority, and the NRC 1taff. 

as of January 23, 1979. 

III. Final Rulemaking 

1. Adoption of the modified Table ~ 
The Commission has found that 

except for technetium-99 releases the 
record supports adoption of the 
modified Table S-3 as a final rule, as 
recommended by the Hearing Board. 
The participants' comments and the 
Board's·recommendations have made 
clear that the Table is not free of flaws. 
but for the reasons discussed below the 
Commission believes that these will not 
significantly impair the Table's 
usefulness as the starting point for · 
considering fuel cycle impacts in 
individual reactor licensing proceedings. 

To begin with, there can be little 
doubt that this rulemaking has been 
adequate from a procedural standpoint. 
The Supreme Court's Vermont Yan/iee · 
decision confinned that infonnal agency 
rulemaking is procedurally sufficient 
when the notice-and-comment 
requirements of the Administrative 
Procedure Act, 5 U.S.C. 553, are·met. 435 
U.S. 419 (1978). Tha fuel cycle 
ruleniaking not only afforded these 
basic notice-and-comment procedures 
but also provided ex.tensive additional 
written and oral procedures, including" 
several not offered by the hearing board 
in the original S-3 rulemaking. A few 
participants expressed the view that the 
record might have been improved, had 
the Board exercised its discretion to· 
permit cross-examination, but no one 
has argued that the. record Is legally 
deficient from a p_rocedural standpoint. 

As noted earlier. however, several 
comments to the Commission 
questioned whether the record provides 
sufficient evidence to support the 
numbers in the modified Table. The 
general thrust of these comments was 
that the model'facilities analyzed by the 
staff were for one reason or another 
unacceptable as a basis for determining 
fuel cycle impacts. The Commission 
believes that the substance of these 
comments has been adequate_ly 
addressed by the Hearing Board in the 
discussion Sl!pporting its . 
recommendations. Gonclusions and 
Recommendations of the Hearing Board, 
Docket RM-50-3. The iSBues of greatest 
importance or sp<.icial concern to 
commenter& are reviewed in the 
following subsections. 

a. Economic Feasibility. The proposed 
.rule clearly woul4 be open to serious 
question if the model facilities. ori which 
the values in Table S-3 are based would 
be prohibitively expeµsive to build and 
operate. In response to the Board's 
request for evidence on economic . . 
feasibility, viewed in this narrow sense, 
the staff submitted cost estimates based 
on material from the GESMO 

proceeding. 11 From these estimates the 
Hearing Board· found per-reactor· costs 
of reprocessing and waste management 
to be on the order of ten percent of the 
!ot~l ~osts for building and operating an 
individual reactor. The Board concluded 
that such costs were not prohibitive. 
Recommendations, page 58. 

Comments by the State of New York 
challenged the Board's conclusion that 
establishing fuel cycle costs at a few 
percent of total generating costs sufficed 
to demonstrate economic feasibility. n . 
Naw York cited testimony by its owri . 
witnesses asserting that the economics 
o;" nuclear power are precarious and that 
back-end fuel cycle costs will tip this · · 
doubtful balance against the nuclear'. 
option. This evidence, New York 
concluded, "mandates a finding of · 
economic infe11sibility of the back end of 
the uranium fuel cycle." 

The Commission believes New York 
missed the distinction between the · 
broad issue of nuclear power economics 
and the much narrower question of 
economic feasibility of specific models . 
for waste management and , . · 
reprocessing. Wheth~nuclear power is 
good businesa is not an issue in this · 
rulemaking. The fuel cycle rule will be. 

· .. · used Qnly when someone has decided, · 
rightly; or wrongly, that nuclear power is 
sufficiently viable economically to " · 
warrant applying for a reactor license. 
Once the reactor has operated, back-end 
fuel cyle activities must be carried out. 
whatever the cost. This rulemaking 
addressed the environmental impact of. 
those activities based on methods and 
facilities which could on technological 
grounds i:eaeonably be employed. The · . 
economic feasibility question. correctfy 
identified by the Hearing Board, is · · 
simply whether these methods ~i be · 
so outlandishly expensive that there will 
be a "major incentive for reducing. . 
[costs] at the expense of increasing the 
radioactive effluents above the values .. 
* * * in Table S-3." Recommendations, 

11 Generic Environmental Statement oa the U1e of 
Recycle Plutonium In Mixed Oxide Fuela iD lJgbt 
Water Cooled Reactors, NUREG-Ooo2, August 111'18. · 

"Also, during the hearing end In a separate . 
motion med before the Commiuion on December· 
18. 1978; New York, tasether with Wiaconlan and· · 
Ohio. urged that dollar value impacta ahould be. 
brousht within the 1cope of the S-3 proceedJns. ·11ie 
matter of dollar value economic lmp~cta la separate 
from the Issue of economic feasibility. The . 
Commiulon made clear earlier In an order laeued 
Februuy 9, 197& Docket RM-50-3, that thl1 . ' 
rulemakins "waa not Intended to encompau • full 
economic analyllil leadlns to lndlllion of economic · 
coats In the uranium fuel cycle rule.'' 11te Order left 
.open the po11ibillty that the detailed economic COiia 
of the fuel cycle misht be dealt with In a later · 
seneric rulemaldng. The Commluion will mer the 
States' motion to the 1taff for treatment u • peUtlon 
for rclem•ldns punuant to 10 CPR ZJlll2. Ta the · 
extent that fuel cycle dollar val1111 lmpacta an= · . ' 
relevant to tbe COIi-benefit balance for• INC!or 
they may at present be COlllidered In Individual 
licell.lUl8 promedinp.. 
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page 58. The Commission believes that, 
the fuel cycle cost estimates arrived at 
by the Heai:ing Board took adequate 
account of matters in controversy and 
provided a reasonable basis for the 
Board's conclusion that the stafrs 
models are economically feasible i,n the 
sense described above. 18 

b. Waste Man.agement and Disposal. 
In determining the impacts associated 
with waste management and disposal· 
the staff assumed that high-level waste 
(or reactor spent fuel treated as waste) 
would be stored in interim facilities 
(water basins and retrievable surface 
storage facilities) for about twenty years 
and then disposed of by burial in a 
bedded salt geologic repository. n The 
stafrs interim storage model was not · 
seriously questioned at. the hearing. The 
iechnology for storing spent fuel 
ciements under water in pools is well 
established; radioactive releases to the 
environment have in practice been 
extremely small and may b.e expected to 
remain small, even if pool storage is 
protracted by delays in, establishing 
disposal facilities. The Commission 
concludes that the staff analysis of 
interim storage impacts was reasonable. 
In a~_y·case, the values in Table &:-3 

"The Boerd s cost estimates took into account 
New Yqrk's vigorous objection lo the slafre use of a 
10 percent discount rate. The Board computed a . 
range of l!lltimated fuel cycle coats baled oo retum . 
on investment of 2 and O percent. 1uggested by New 
York as more realistic, and based ii• judgment on 
an overall cost estimate large enough lo include the 
upper limit of the range. The Board aloo noted itu 
view that coals of decommiuioning a power 
reactor,".a mailer of controversy Ill the hearing. are 
facility-epecilic and should be considered in 
individual reactor proceeding,, rather then included 
among the costs of the fuel cycle activities which 
ere the subject of the generic rule. The Commission 
finds the Board's reasoning correct on this point and 
confirms that reactor decommissioning costs are not , 
relevant _to this rulemaking. 

"The program al interim atomge followed by 
11eologic disposal is in broad outline the eame waste 
management model considered in the original fuel 
cycle ruleme.king. but the record developed in the 
present proceedinB is far more extenaive. 
particularly with respect to dlspouaL Dr. Pittman's 
teotimony et the original rulemaking in 1973 
consisted largely of a description of a proposed 
retrievable. surface storage facility for continuously 
monitored interim storage. ConceminB ultimate 
dispoea! without further surveillance. Dr. Pittman 
noted that a major effort waa underway to . 
determine whether disposal In bedded ealt wee 
acceptable, but he did not describe the concept io 
any detail. In contrast, NUREG-Ol.16. Section 4.4, 
provides a 30-page quantllatlve diacunnlon of 
dispoaiil of long-lived wastes in a bedded Nit 
repository, with clletlone-to many relevant technical 
documents prepared since 11113: The bedded ult 
concept wa_s discussed extensively In written and 
oral teatimony at the hearing. For example, the 
Soard' n oral examir a lion of wltneS91!11 from the 
United States Geolu11ical Survey re11arding the 

-characteriaticn of salt bede ae II repository medium 
occupies 37 pages of the hearfnB trenecrlpt. T• 899 
ff. Docket RM~. In addition, the present ntate of , 
knowledge regarding nuclear waste disposal and Ila 
impacts has been extensively detailed in the Report 
to the Prenident by the lnlerag~ncy Review Group 
on Nuclear Waate Management ("IRG Report"), 
TID-29442 (March 1979) and the draft Suharoup 
Report on Alternative Stretegiea for the laoletion of 
Nuclear Waale, TID-26818 [Draft}. October 1978. 

would not be significantly affected by 
any reasonably foreseeable variations 
from the time periods and models for 
interim storage assumed by the staff. 

Analysis of waste disposal 
necessarily involves greater uncertainty 
than interim storage because disposal 
technology has not yet been selected. 
Consistent with the court of appeals' 
ruling that it suffices to assess one 
credible waste disposal method, rather 
than the full spectrum of alternatives, 
NUREG--0116 chose to analyze "deep 
emplacement in a stable geologic 
medium (bedded salt) under the 
continental U.S." The staff concluded. 
that this technology "has the greatest 
amount of substantive information 
available from which to summarize 
environmental impacts" and would be 
"reasonably representative of impacts 
that would result from any appropriately 
designed geological emplacement." 
NUREG--0116, page 2-9. 

The waste repository impacts of 
greatest concern are radioactive 
effluents which might escape to the 
biosphere during the thousands of years 
which must elapse before radioactivity 
in the waste has dropped to an 
insignificant level. For spent fuel 
disposal the staff made the conservative 
assumption that fission-product gases in 
the spent fuel, including all tritium, 
krypton-85, carbc;m-14, and iodine-129, 
would be released during handling and 
emplacement of the waste prior to 
&.'.'!ali11g of the repository.=this 
assumption zeflects the possibility that 
the spent fuel storage canisters and the 
fuel rod cladding will be corroded by the 
salt during the period the repository is 
open (roughly a.to 20 years), and volatile 
materials in the fuel will escape to the 
environment. The staff assumed, 
however,. that after the repository is 
sealed there ·would be no further release 
of radioactive materials to the 
environment. 11 

With regard to this assumption of 
complete repository integrity, the 
Hearing Board identified as the major 

•The numbers In Table S-3 ·Nlflecl thJ1 aHum1d 
compl1te releene. In the altematlvo that apont fual 11 
reprocessed rather than di1poaed of directly. the 
1lafi'1 reprocnming model auumed complet1 
roleaae of.tritium, ltrypton-86, and corbon,14 but 
provided-for captare of 111011 of Ilia iodlne-1:IG. The 
valua for lodlue-129 that appellnll ID Talile S-311 for 
Iola! release. 

11 NUREG--0116 states (pa11e1·z-10. Z-11): "LoDB 
term impacta will be nonexis.lent if the repository 
performs "' expected and m11int11ina the waatn In 
i1olaliof1. The rationale, •. follow• a 1impl1 llna: 
ninCfl the [bedded Nit] fonn.ation·ba1 bee11 
damon1trably ll!ldisturbed for many tnillio1111 of 
years, there ia reaoon to believe that It will remal11 
undi1turbed into the future, even thoush mildly 
modified by piecing the waate1 Into IL" 
Supplementing thin basic l'lllionale, Section 4.4 of 
NUREG--01111 pro<ridn II detailed rni•w of reAIIOIUI 

for believing that • oodded nit dlopoo1l 1yat11a. 
IU.itably 1elacted, will prvv1nt ei,nificant relHIH 
for tbe full period needed for w11nte detoxification. 

concern the question "whether water 
might enter, dissolve the radioactive 
materials, and transport them to the 
biosphere." The staff assumed such 
transport would not occur, for reasons 
summarized by the Board as "in part 
based on the fact that the salt in which 
the waste would be buried would have 
existed for millions of years free of 
water except for a email amount of 
entrapped brine, and could be expected 
to continue to so exist. The location 
would be one oflow seismic and 
volcanic activity and with few resources 
important to man, 80 the probability of 
intrusion by nature or by humane would 
be small. Salt is plastic and would tend 
to heal some types of intrusions. 
Furthermore, if water were to reach the 
repository and dissolve the waste, 
natural barriers provided by media 
surrounding the salt would slow the rate 
oftrlmsport so that most of the · 
radioactivity would decay before it 
would reach the biosphere." · 
Con.clusions and Recommendations of 
the Hearing.Board, Docket RM~. 
page 34. 

The Commission finds that these 
characteristics of a bedded-salt 
repository afford a reasonable basis for 
the stafrs conclusion that the reposito1-y 
can maintain its integrity, provided that 
sites meeting the selection criteria can 
in fact be found and deYeloped. On this 
key issue the evidence in the record is 
tentative but favorable. At the hearing a 
witness for the U.S. Geological Survey 
testified that he believed it possible to 
find sites for repositories that would 
give the low release rates estimated by 
the staff. Transcript at rzs. Although no 
specific location has yet been i~entified 
as meeting the criteria, the widespread 
distribution of salt deposits favors the 
view that suitable sites can be found. 22 

Such general evidence, coupled with the 
absence of any strong argument that a 
site cannot be found, probably affords 
as strong e record as can be made on 
the issue until a specific site has been 
thoroughly investigated end found to be 
suitable. 23 

For these reasons and based on this 
record it is the Commission's judgment 
that e suitable bedded-salt repository 
site or Ito equivalent will be found, but 
the Commission notes and dgrees with 
the lnteragency Review Group on Waste 
Management that areas of uncertainty 

"'NUREG--0116 notes that salt deposite have been 
found In 24 of1he SO States. Sec. 4.4.1.2. 

a In vi~~ of the often-cited experience al Lyona, 
keneea, 11 •• worth mentioning the! the failure of a 
p~rticular. elte to meet melection criteria, though 
discouraging, cannot of itself disprove the feasibility 
of the bedded-salt repository concept. A I Lyons. 
!Censaa, an initially promising site later proved 
unsuitable because of previouoly undiscovered bore 
boles and adjacent mininB operations that · 
compromised the integrity of the oite. These 
problemo were specific to the 1ite rather than 
Inherent in the concept. 
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remain regarding both the likelihood of 
finding a site and the probability that it 
will perf<>rm as expected. 24 The 
Commission's judgment in this regard is 
limited to the purposes for which this 
proceeding was brought-namely to 
specify for NEPA purposes the · 
environmental impacts to be considered 
in individual licenf!µig proceedings as 
part of the environmental cost-benefit 
analysis for a power reactor. It is in no 
way intended to be e judgment for 
choosing among alternative technolo,1;1ies 
for waste disposal. That kind of 
judgment is in the first instance to be 
made by the Department of Energy a~d 
will be subject to further review in a 
Commission ·licensing proceeding when 
a particular proposal comes before us. 

·Noris the Commission making 
judgments in this proceeding es to the 
likelihood of waste disposal being · 
accomplished safely. That issue has 
been addressed separately by the 
Commission. 26 

Furthermore, the Commission intends 
in the near future to conduct a generic 
proceeding to reassess the outlook for 
the availability of safe waste disposal 
111e~ods in light .of new data and recent 
developments in the Federal waste 

"'These residual uncertainties were noted in the 
Report to the President by the lnteragency Review 
Group on Waste Management, ~29442. March 
1979. which was discussed in draft fonn et the 
January 19, 1979 oral presentation. Responding to 
comments on the feasibility of waste dispo!Bl in 
mined repositolies. the me report ,tales on page 42: 
"No scientific or technical reeaon le known that 
would prevent identifying a oite that is s_uitable for a 
repository provided that the oyatems view ie utilized 
vigorously to evaluate the 1ultability of aiteo and 
designs, and in minimizing the influence of future 
human activities. A suitable site is one at which a 

-repository would meet predetennined criteria and 
would provide a high degree 'or esourance that 
radioactive waste con be 1ucceaafully isolated from 
the biosphere for periodo or thouund1 of yeera. For 
periods beyond II few thousand years, our 
capability lo osoeoe the perfonnonce of the 
repoeilory diminishes and the degree of aaaurance l1 
therefore N!duced. The feasibility of IBfely 
di1poalng of high level w111te In mined ntpogitoriaa 
aan only ha a11ee11d on the ba1i1 of 1peclflc 
lnvHtiaation111t 11nd detennin11tion1 of uuitability at 
particular 1iloo. ' '. '· (E]ven at the time of 
decomml11ioni?g ~me uncertainty about ntpoeilocy 
performance w11l 1hll exi1t." The Commi11iou 
believe, the IRG Report'• view that 1uitabl1 aitn 
un be identifiod but that uncertainty about 
Npo1ilory perfol'Rlance cannot ha en\lrlly 

. aliraimit•d is conai1tent >Y'th Iha NCOrd compllad In 
Ille £11111 cycl11 ntleme.Jtins. 

•42 Fed Reg. 34391, July 5, 1977. See BIBO Natural 
ResourceM Defense Council v. NRC, 582 F. 2d 166 
(ad Cir. 11178). 

management program. "6 

In view of the uncertainties noted 
regarding waste disposal, the question 
then arises whether these uncertainties 
can or should be reflected explicitly In 
the fuel cycle rule. The Commission has 
concluped that the.rule should not be so 
modified. On the individual reactor 
licensing level. where the proceedings 
deal with fuelcycle issues.only 
peripherally. the Commission sees no . 
advantage in .having licensing boards 
repeatedly weigh for themselves the 
effect of uncertainties on the selection of 
fuel cycle impacts for use in cost0 benefit 
balancing. This is a generic question 
properly dealt with in this rulemaking as 
part of choosing what impact values 
should go into the fuel cycle rule. The 
Commission concludes, having noted 
that uncertainties exist, that for the 
limited purpose of the fuel cycle rule it is 
reasonable to base impacts on the · 
assumption which the Commission 
believes the probabilities favor, i.e., that 
bedded-salt reposi\ory sites can be 
found which will provide effective 
isolation of.radioactive waste from the 
biosphere. 27 · 

Assuming an initiany suitable site is 
found, the Board noted that particular 
concern had been expressed regarding 
the possibility that heat released by 
radioactive decays in the waste might 
alter conditions in the salt so as to give 
access to water and promote migration 
of the waste. As the Board points out in 
its recommendations, however, the 
average temperature rises in the salt 
will depend on the density of waste 

"The immediate occa•ion for thin proceeding i1 
the D.C. Circuit's remand to the Commission of 
Stale of Minnesota v. NRC, Nos. 7&-1269 and 7&-
2032 (May 23, 1979) to consider whether there ia 
reasonable B1eurance that an off-1ite 1torage 
solution for nuciear'waetes will be available by the 
yeara 2007-09, the· expira tio11 dates for liceruiea of 
certain nuclear plants where the Commisnion has 
granted permils to expand on-•ite spent fuel 
capacities and if not, whether there ia reasonable 
assurance that the fuel can be atored safely et the 
site beyond those dates. A continuing reasse~ment 
of the Commission'a views on wqste disposal is part 
or the commitment which the Commission has made 
lo Congress. The rmal lRG report, which wee 
available to the fuel cycle rulemaking participants 
only al the close of the ntlema)dng and only in draft 
form. will be part of the new information which the 
Commission will consider in its reassesemenL The 
Commission will announce at a later date the 
specific procedures lo be adopted for lhia 
proceeding and its precise scope. 

17 Even if, contrary lo the evidence in the record 
and the Commiaaion'1 expectation. bedded-11111 
repositoriea should ultimately be found not 
adequate, the 1trong incentive lo develop IIOUlld 
wute dispoaal methoda and the major effort now 
dirvcled to this pl make it libly that a means of 
effective iaola lion will be found among the meny 
eeologic diaposal .techniques being considered. The 
IRG Report (aee note Z4 above) notee on page 3 that 
"increased leveu of 1upport .... and broader range 
of disciplines involved have led to a greatly 
increaoed accumulation of knowledge within the 
(wute management) program. The CUffllnt rate of 
growth of biowledge ii wery !up. N 

emplacement. Increasing the amount of 
land committed to the repository 
reduces this density and may be 
expected to be an effective measure for 
meeting concerns about temperature 
effects. During the proceeding the staff 
proposed a modification to Table S-3 . 
raising the acreage committed to waste 
disposal. This modification is included 
in the table adopted es the final rule. 

Even allowing for some eventual 
leakage of water into the repository, 
information in the record indicates that 
transport of materials out of the 
repository area would take tens of 
thousands of years. The only apparent 
natural mechanisms cited which might 
reasonably cause major releases 
involved very low probability 
catastrophic events such as a large 
meteor strike on the repository or 
formation of new geologic faulting 
intersecting the area. Releases through 
accidential intrusion by man remain 
possible but in the Commission's view 
unlikely since casual intrusions should 
be virtually impossible and sites should
be selected in areas offering little 
incentive for deliberate intrusion in 
search of natural resources. Given the 
staffs assumption that volatile fission 
products are totally released before the 
repository is sealed, the Commission 
finds that taking post-sealing releases as 
zero does not significantly reduce the 
overall conservatism of the table. 

In summary, the Commission 
concludes, based on the above 
considerations and the more detailed 
analysis given in the Board's 
recommendations, that the staffs model 
for assessing impacts of waste disposal 
is reasonable and adequate for the 
purposes of the fuel cycle rule. . 

c. Reprocessing. The reprocessing 
alternative considered in this 
proceeding involved reprocessing of 
spent fuel for purposes other tha~ 
recycle of plutonium. :u In considering 
this alternative, the Commission 
exp_resses no view on the likelihood that 

'"On December 23.1977. in response to President 
Carter'• nuclear non-proliferation policy, tho 
Commission terminated proceedings on pending or 
future plutonium recycle-rel2!·:d licenae · 
applications and halted proceedings on the Generic 
Environmental Statement on Mixi,d Oxide Fuel 
(GESMOJ to determine under what condition 
uranium and plutonium might be recycled from · 
1pent light water reactor fuel and fabricated Into 
fresh mixed oxide fuel on a wide scale. In the 
Matter or Mixed Oxide Fuel. II NRC 1181 (1977). See 
al»o 7 NRC 711 (1978). 
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such reprocessing will take place. 2i 

Under this alternative the staff assumed 
that spent fuel after 160 days cooling at 
the reactor would be shipped to a model 
reprocessing facility, where the 
uramium, plutonium, and fission 
products would be separated by the 
Purex solvent extraction process into 
three liqµid fractions. The uranium 
would be converted to uramium 
hexafluoride for recycling at an 
enrichment plant. The plutonium, still 
containing about five percent of the 
fission products to deter diversion, 
would be converted to plutonium oxide 
and packaged for disposal In a Federal 
waste repository. The high-level liquid 
waste (HLLW), containing the bulk of 
the fission products, would be stored up 
to five years in tanks and then calcined 
and formed into glass for repository 
disposal. · 

No significant question was raised 11 t 
the he'aring regarding the stafrs choice 
of processes, but considerable 
controversy arose concerning the staffs 
ass~ption that the performance of the 
model facility would show a significant 
improvement over previous commercial 
reprocessing experience. The only 
commercial experience in the'United 
States with reprocessing spent uranium 
oxide fuel froin light water reactors was 
obtained at the Nuclear Fuel Services 
plant (NFS) in \\'.est Valley. New York. 
This relatively small plant, which is no 
longer in operation, had the ~apacity to 
process on the order of one metric ton of 
spent fuel per day but in practice 
achieved a capacity factor of only 0.33 
as compared with en expected 0.8. A 
high 1.e:vel of radioactive effluent 
releases was experienced during the 
NFS operation. 

The staff based its reprocessing 
impact'estimates on performance 
predictions for future facilities rather 
than on the NFS operation. The stafrs 
model reprocessing facility is intended 
to be representative of the as-yet
unoperated Allied Gulf Nuclear Service 
Plant at Barnwell, South Carolina, built 
with a capacity of 5 metric tons/day, 
and Exxon Nuclear's proposed Nuclear 
Fuel Recovery and Recycling Center, 
designed for an ultimate capacity of 7 
metric tons/day. The staff assumed that 

11 The Comminion'• inatructiona to the~ Board 
of Janw.")' Z6. 1978 (Commillllionel' Gilinaky 
clinsenting) noted that "Altho1J8h the 'once-through' 
fuel cycle In CWTently the reference case for United 
Staten policymaking purpoaeo, the potsibility of 
1ome form' of reproceseing for weste manasement 
purposes is not excluded and therefore the 
Commission decided thal thi1 alternative ahould be 
included.as well. The Co,nmiBSion paid particular · 
attention to the feet that the spent fuel proce&Sing . 
surveyed in this proceeding would treat plutonium 
nolely as a waste prod,,ct end would not make 
plutonium available in a form suitable for use as 
reactor fuel. The Com,nission emphHized that 1111 
refusal to cut beck the scope of the fuel cycle 
rulemaking io not lo be allowed to conwrt this 
rulemaklng into III CESMO proceeding.• 

the model facility would operate with a 
capacity factor of O.B end would 
reprocess spent fuel from 5Z model 
reactors. 30 The staff assumed that 
effluent control measures proposed for 
the model facility would ·achieve for 
several radioactive effluents a degree of 
decontamination greatly exceeding that 
demonstrated at NFS. 3~ 

The Hearing Board found that 
equipment was 'presently evailable or 
reasonably likely to be developed that 
would enable operation of a 
reprocessing facility on the scale 
assumed by the staff, The Board noted 
that design improvements intended to 
overcome operational difficulties 
experienced at NFS have been 
incorporated in Barnwell and that in any 
case no problems identified in the 
record appeared too difficult for scrlution 
by sound engineering end additional 
experience. The Board found that the 
capacity factor of 0.8 assumed by the 
staff was probably too optimistic but 
that a factor of 0.7 was likely to be 
achieved. Even with this.lower capacity 
factor, the Board found that because the .. 
staff had probably overestimated the 
amount of spent fuel discharged 
annually per reactor the stafrs model 
facility would still be. able to reprocess 
spent fuel from 57 reactors, es assumed. 
In any event, the Board observed, 
radioactive releases and natural gas 
consmhption, which are the maior 
reprocessing impact contributions to 
Table S-3, ere primarily dependent on 
the amount.of spent fuel processed per 
reference reactor year and are not much 
affected by reprocessing plant size or 
capacity factor. 

With regard \o r.adioactive effluents 
from reprocessing plants, the Board 
found that the impact values "ere 
reasonable and in most instances are 
overestimates of the. impacts that would 
actually occur." Recommendations at 17. 
The Board noted that the staff assumed 
spent fuel would be reprocessed after 
160 days decay, while in ell likelihoo~ 
any spent fuel actually reprocessed in 
the foreseeable future will probably 
have been stored five years or more 
following removal from the reactor. In 
this period iodine-131 (B-day half-life) 
will have decayed away, ruthenium-106 
(368-day half-life) will be reduced by a 
factor of about 30, and tritium and 
krypton-85 will be reduced by a factor of 
1.3 or more. 

The Board observed that the control 

• As of March 1979 there were eeventy light 
water power reactors licensed to operate in the 
United Steteo .. 

11 Theoe include ruthenium-106, strontium-90, 
cesium-137, plutonium and other transuranic 
nuclides. The 1taff assumed decontamination 
factoro on the order of 10• Decontamination faclol'I 
of about 101 were measured at NFS for ruthenium, 
1trontium. and cesium. See Recommendations at 22. 

measures which the staff relied on to 
achieve decontamination factors greatly 
superior to NFS experi.ence "have not 
been operated in the combinations 
proposed, and some have been tested 
only in the laboratory." 
Recommendations at 20. Neverthele1111 
the Board found the11e tests 11ufficiently 
convincing to support the staffs 
conclusion that the assumed 
decontamination factors can be 
achieved and probably surpased. The 
low decontamination facton 11t NFS 
,were, in the Board's view, largely 
caused by faulty design end perhaps 
faulty operation. The Board concluded 
that the staff had probably 
overestimated the amounts of 
ruthenium, non-volatile fission·products 
and transuranic nuclides likely to be 
released during normal operation of a 
model reprocessing facility. 12 

In its comments to the Commission, 
the Sierra Club stressed its view·that 
reprocessing impacts (including . 
occupational exposures) should be 
based on the NFS historical experience 
rather than on "idealized hypothetical 
facilities," or alternatively that the table 
should be amended to include two sets 
of reprocessing estimates, one based on 
historical experience and the other on · 
model facilities. The Sierra Club also 
called attention to the omission of 
technetium-99 releases from Table S-3 
and argued that these releases would be 
significant. 13 

The Commission does not accept the 
view that historical experience should 
be the definitive measure for 
reprocessing impacts. The Commission 
finds that the staff and the Board were 
reasonable in recommending that 
reprocessing impact estimates take 
account of expected technological 
improvements, especielly·where most if 
not all of those improvements are not 
simply "hypothetical" but are already 
designed, constructed, end installed in· 
an existing facility (Barnwell). As the 

"'With regard to volatile .radlonuclidea. ee noted 
previously (nee note 20), the 1teff assumed ell 
tritium, krypton-BS, and carbon-14 in npent fuel 
would be releeeed, either in reproceosing or during 
the operating pbeae of a waste diepoeel i:epoaltory. 
The Board found the· release values for krypton-BS 
and tritium to be overestimate• and the carbon-14 
emission value of 24. curiee to be "reasonable." The 

,Board found that the staff had aloo overeetimated 
iodine-129 releeoeo from reproceseing. but thia 
estimate is of no consequence since the lodine-129 
value in Table S-3 le besed on total releaees from 
1penl fuel during waste repository o~raUon .. 

"Tecbnetium-991• a relatively volatile · 
radionuclide with a half-life of 213,000 yearo. The 
Hearing Board found that the a1Sumption that all 
lodine-129 ia releaaed "tenda to compensate" for the 
neglect of technetium. The Board concluded also 
that technetium releases could probably be 
i:ontained at least ao well Bl ruthenium releases, 

. which In the Board's view the 1taff bad 
overestimated. The Board recommended that 
technetium release impact• be connidered explicitly 
•• part of the general update. 
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comments pointed out, Barnwell has not 
operated, and there is always 
uncertainty whether untested facilities 
will work as well as planned. But even if 
one agrees with the observation made in 
several of the comments that in nuclear 
technology things almost never work as 
well as planned, it would seem that 
reasonable allo_wance for this factor is 
include~ within the stafrs many 
conservatisms and overestimates of 
releases noted_ by the Hearing Board. 

Furthermore, the Commission does 
not believe that including in the table 11 
separate set of impact estimates based 
on NFS experience would illuminate ·the 
uncertainty issue·. NFS impacts are not . 
likely to be a meaningful measure, even 
as a limiting case. It is clear from the 
general. dissatisfaction with the NFS 
facility that further commercial 
reprocessing ventures will not be 
attempted unless _their proponents have . 
sound reason to expect much better · · 
performance, including reduced · 
occupational exposure. 34 

· ·· Accordingly, the Commission 
concludes, as in·the matter of waste 
qisp,osal uncertainties, that uncertainties 
in repl'(!cessing impacts should be 
resolved within this rulemaking by 
adopting tabulated impacts based on 
model facilities using technology most 
likely to be employed. Except for 
technetium-99 releases, the Commission 
has therefore found that the modified 
Table S-3 provides an adequate 
treatment of reprocessing impacts. It · 
appears from the record that technetium 
releases from the fuel cyi:le will occur 
but _are not included in the table. The 
Commission believes. that Table S-3 
sh.ould be supplemented during the 
general,update by inclusion of an 
appropriate value for technetium 
releases. Pending this supplementation, 
both the magnitude and the 
environmental significance of 
technetium releases from back end fuel 
cycle activities may be considered in 
individual reactor lic'ensing proceedings 
which have notbeen noticed for hearing 
on .environmental matters prior to the 
effective date of this final rule. ln,view 
of the Hearing Board's conclusion that 
the conservative assumption of 
complete release of iodine-129 tends to 
compensate for the omission of 

"'Thus the NFS facility is not representative of 
"exieting technology" in the 1enee of an ongoing 
activity which will continue et a present level of 
lmpac_t until technical breekthrougha occur .. The 
court of appeals' commenL 547 F. 2d 638. note ts. 
noted by the Sierre Club. that it might be deairab!e 
to have altematlve Impact estimates, one "based 
only on existing technology" and another which 
takes.account of anticipated developments. does not 
In the CommiHion'e view apply to the reproceesin~ 
1ituetion Bl It now exists. The court of appeals also 
1tated that it had "no occeaion In this case to decide 
whether 11 1:0urt could ever require 1uch a 

. procedure.'' Id 

technetium from Table S-3, the 
Commission finds it unnecessary to 
reopen closed proceedings or to disturb 
consideration of environmental issues in 
presently pending proceedings to 
provide for consideration of technetium-
99 releases. · · 

2. The Explanatory Narrative. 

As the comments indicate, this 
rulemaking- grew well beyond a narrow 
inquiry into the evidentiary.basis 
supporting the numbers tabulated in the 
interim rule·. The broader perspective 
taken by "the participants and the 
Hearing Board has helped clarify many 
aspects of fuel cycle environmental 
impacts _not covered by Table S-3 which 
need to be addressed, at least 
conceptually. in a comprehensive fuel 
cycle rule. Until such a rule is developed 
important generic fuel cycle issues must 
continue to be litigated in individual 
reactor licensing proceedings. These 
issues include-but are not necessarily 
limited to-environmental dose 
commitments and health effects from 
fuel cycle releases,,fuel cycle · 
socioeconomic impacts, and possible 
cumulative impacts. Pending further 
treatment by rulemaking, the NRC staff 
is directed to address these matters in 
the environmental analysis 
accompanying a proposal to issue a 
limited work authorization, construction 
permit, or operating license for a power 
reactor. 

The Commission has accepted the 
Hearing Board's recommendation that 
an explanatory narrative which 
addresses these subje~ts should be 
prepared and adopted as part of the fuel 
cycle rule. Although such a narrative is 
not legally required, provided an 
adequate description of fuel cycle 
impacts is given iri individual 
proceedings, the same reasons which 
favor treatment offoel cycle impacts by 
gene'.ic ~~lemaking qlso favor evaluating 
the s1gmf1cance of those impacts by 
rulemaking, rather than by repeated 
adjudication. The ·commission agrees, 
however, that adoption of a narrative by 
rulemaking will require adequate notice 
and opportunity for public comment and · 
therefore cannot be done without a 
further proceeding. Since the narrative 
must address important basic issues in 
arriving at a method for _evaluating the 

significance of fuel cycle impacts, 3• the 
Commission has determined that such a 
proceeding should begin promptly. 

The Commission has directed the staff 
to prepare by October 1; 1979, a draft 
narrative for the Commission's review 
prior to issuance for public comment. 

Pursuant to the Atomic Energy Act of 
1954. as :amended, the Energy · 
Reorganization Act of 1974, as amended; 
the National Environmental·Policy Act · 
of 1969, as amended, and sections 552 ·' ·· 
and 553 of Title 5 of the United States. 
Code, the following amendment to-10 
CFRPart 51 is published as a document 
subject to codification, to be-effective on 
September 4, 1979. 

Separ~te Views of Commissioner Bradford ~~ 
S-3 

I am,concurrii:ig in the latest version of.the· 
S-3 table ~ith the understanding that.it is io. 
be extensively 'supplemented. Today's ... : 
decision does improve somewhat on'the: 
present interim version. However, it remains 
8 document with four weaknesses that will . 
have' to be improved through the promised . 
narrative and update proceeding. The 
We8knesses are the zero rele.ese repository : : 
judgment, the reprocessing scenario, the ... 
procedural underpinning, and the absence of 
a clear statement of the health effects and .. 
time commitments involved. Additionally, i , 
do not agree with the ambiguous and . , . 
pointless restriction on the litigation of the , 
technetium issue and would prefer to handle 
it as was agreed to by four Commissioners on 
May 3, 1979. 

I can concur in the "zero release" nqmber. 
only because it is better founded than.the 
same figure in the present interim version,. 
end because, es the Commission states, this , 
assu~~tion does not appear to affect the ~ 
table's overall conservatism. Nonetheless, .. 
there are _unct!rtainties here, end the Board's 
1ummary of the record has not done them · 
j~stice:' The forthcoming narrative will, µi my 
view, need ,to _address this subject. . . .. ~-

•• A~ong these issueu iu the question of the time 
period over which do~e commitments from.limg-." .. 
lived radioactive effluent1 ahould be evahiated."The 
court of appeals observed with regard to waste'.' 
disposal that: "[TJhe toxic life of the waste under 
discussion far exceeds the life of the plant being· 
licensed. The environmental effects to be , ' 
considered are those flowing from reprocessing arid 
passive storage for the full detoxification period." 
547 F. 2d 639. note tz. The analysis required by. 
NEPA is. of course, subjec_l t~ a 'rule of reason. See 
Vermont Yankee Nuclear Power Coro. v. NRDC. 435 
U.S. 519. 551 {1978): NRDC v. Morta;,, 458 F. Zd BZ7, ·. 
837 (D.C. Cir. 1972). How dose commitment · 
evaluations over extended periods of time might be 
performed and what their significance might be are 
subjects which the Commission expects an .. 
explanatory narrative would addresa .. 

1 See for example, Tre.1scripl, p. 729. 11ie 
Commission improvea upon the Board's · 
understatement in Ila Footnote 24, p. 40. However, 
the IRG report itnelf at that point contains a 
diSBenting view from members who felt that 
Insufficient attention WH Biven lo "significant gapa 
and uncertainties in our current technical · 
uoderatanding." 
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Fi:rthermore. I think that the Commission 
goes too far in terming its a.ssump~ion that ~ 
"bedded salt repository or its equivalent will 
be found" to be a "judgment." I think that 
little more ·can be said by a prudent 
regulatory agency et this time in the face of 
this record end the general uncertainty than 
th'at the direction of current federal progr~ms 
makes a bedded salt repository a responsible 
working assumption for NEPA purp~ses. That 
is really all that I think the staff tesllmony 
supports. 2 

, , , , 

More seriously. I continue to d1sessoc1ate 
myself° from the optimistic ess~ssment of the 
waste man·agement program cited by the 
majority that is in 42 Fed. Reg. 34391.3 I~ July1 

1977, the Commission reached a sweeping 
conclusion on the sufficiency of what then 
passed for a waste management program 
without benefit even of a notice and comment 
proceeding. never mind a formal review. For 
this Statement of Considerations to reference 
the t denial of a requested rulemaking as an 
expression of a Commission view on_ the_ 
safety of a waste repository proceeding IS 

procedural farce·_of a low order. It should not 
be done here, especially in light of the 
commitment to a new generic proceeding. 

As to reprocessing, I have concluded that 
Commissioner Gilinsky was in many respects 
correct in his dissenting views from our 
January 26, 1978 Memorandum on the scope 
of this rulemakir..,. Nevertheless. the record 
has now beer. '.,uii! on whet may be en 
unlikely case. end ;, seems _to me th~ . _ 
Commission's dec1sion so c1rcumscr1bes 11 
that the worst harms foreseen by 
Commissioner Gilinsky cannot result from 
any responsible reading of the current 
Statement of Considerations. 

II 

By memorandum of January 26. 1978, to the 
Fuel Cycle Rulemaking Hearing Board, the . 
Commission ordered that the Board entertain 
requests for cross-examination of particular 
witnesses on specific factual issues where a 
showing could be made with particularity . 
that this procedure was necessary for an 
adequate record. While the Commission left 
the d'ecisions on cross-examination to the 
sole descretion of the Hearing Board, ii 
expected that the Hearing Board would apply 
the procedures "in a sensitive and careful 
fashion so es to assure the ventilation and 
consideration of waste management issues 
celled for in NRDC v. NRG. 547 F.2d 633 (D.C. 
Cir. 1976)." I dissented from the extraordinary 
discretion delegated to the Board and the 
restrictive criteria for cross-examination. 

The Board was neither sensitive nor careful 
in its decision to deny ell cross-examination: 
Rather than assuring the ventilation end 
consideration of waste management and 
disposal issues. the Board stifled full 
exploration of crucial and difficult subjects 
even when the staff, to its credit, did not 
object. 

The denial of cross-examination on two 
particular issues serves lo illustrate the 
consequences. The Sierra Club sought to 
cross-examine several witnesses on the· 
release of technetium from the waste 

'Transcript. p. 534. 575. 
> Memorandum end Order. p. 41. 

management end dif:posel fuel cycle 
facilities. The Board denied the request in 
general terms. 4 stating that _man_y of the . 
matters were not involved m this proceeding 
or not in serious dispute. Moreover, the Board 
said its review indicated that each subject 
was "fully ventilated" through other 
procedures. The Commission's fi~ding on 
technetium rejects these conclusions of the 
Board. The Commission found that 
technetium releases should be included in 
Table S--3. However, because there was not 
sufficient evidence in the record to derive a . 
release figure. the Commission ordered that 
the issue be litigable in individual 
proceedings. Thus the Commission, contrary 
to the Board, viewed the release of 
technetium both as being insufficiently 
serious dispute and so inadequately 
ventilated es to require further litigation. 

By avoiding a full record on technetium, the 
Board has shown the futility of the 
Commission's.procedural shortcut. As I noted 
in my January 26; 1978 dissent, the delays 
caused by withholding cross-examination can 
far exceed the "delays" inherent in cross
examination. The issue of technetium release 
now may be l:tigated in every individual 
licensing proceeding. Instead of being cross
examined once, staff witnesses are 
potentially subject lo cross-examination in 
many proceedings. with licensing boards: the 
Appeal Board, and possibly the Comm.ission 
reviewing the record of each case. 

The. Board also refused to allow cross
examination regarding the uncertainties of 
bedded salt as a waste medium. This refusal 
was particularly unfortunate since, as noted 
by the petitioner for cross-examination. ii 
came immediately after the DOE Task Force 
on Nuclear Waste Management stated ii was 
"aware of scientific issues concerning the 
adequacy of salt es suitable geologic medium 
for emplacement of concentrated waste 
t!xhibiting high surface temperatures." 
(Report of Task Force for Review of Nuclear 
Waste Management, U.S. DOE et 9, February 
1978). . 

One of the issues on which NRDC 
requested ·cross-examination was the staffs 
lack of analysis of media other than salt. 
Now, without this inquiry, the Commission 
makes a "judgment" that en "equivalent" to a 
bedded salt repository will be found. This 
statement rests on some statements from the 
IRG Report. issued after the hearing was 
over.• Thus the Commission has, through the 
dubious procedural device of its "irrevocebl, 
delegation," treated a subordinate board like 
a distant end separate pert of the government 
end has thereby cost itself any chance to 
correct the weakness of the record. 

In refusing to permit cross-examination on 
waste disposal. the Board has kept perfect 
the pest record of the Commission's 
obsessive need not to know about the 
uncertainties regarding its waste disposal 
assumptions. While continuing to express 
"confidence" that the wastes can end will be 
disposed of safely and while judging that a 
bedded salt repository or its equivalent will 

• Memorandum end Order, Mey 4.-1978. . 
• Report to the President by the lntereoency 

Review Group on Waste Manaoement, TID-2944Z. 
March 1979. 

be found which will have a zero release after 
ii is sealed, the Commission has never 
allowed a proceeding lo take place where 
witnesses supporting these views could be 
cross-examined. 

While this approach has been found by 
courts not to be inconsistent with 
Congressional intent, it is inconsi_stent with 
en accurate appraisal of the consequences of 
new licensing actions. I would rather that this 
agency had looked less for the legally 
acceptable minimum procedures and more for 
a process that gave the Commission and 
ultimately the public the most accurate 
possible conception of the environmental 
commitments being made on its behalf. 

Separate Views of Commission~r Gilinsky on 
Final Adoption of the 5--3 Rule 

In February the Commission decided to go 
forward with a final table of nuclear fuel 
cycle environmental impacts (5--3~ witho~I . 
waiting for -the narrative explanat10n which it 
directed the NRC staff to prepare to 
accompany the table. Without such an 
explanation of the effluent relea~e values In 
terms of radiological dose commitments end 
associated health effects, there is not much 
use a licensing board can make of the table in 
deciding whether or not lo eppr?ve a. license. 
The new table is in fact alrnost 1denhcel to 
the interim table in use now. The major effect 
of adopting a final rule now without an 
explanatory narrative is to relieve pre~sure_ 
for the narrative's preparation. To ev01d this 
result I earlier urged the Commission lo hold 
up promulgation of a final rule un Iii the 
narrative is available end approved by the 
Commission. 

At issue is each reactor's share of effiuent 
releases from the operation of the overall 
nuclear fuel cycle. But the table values d~ not 
depend on the characteris~ics of the. spec)fic 
powerplant that is the sub1.ec! of? hcensmg 
proceeding-they do not d1stingwsh among 
reactors. As a consequence, ii is virtually 
inconceivable that the table would affect !he·· 
outcome of any such a licensing proceeding 
before one of our boards. A finding that the 
reactor's share of the fuel cycle effluents 
outweighs the benefits of the plant in terms of 
the electric power it delivers is tantamount to 
a conclusion that no reactor should be 
licensed.' As a practical matter, such a 
finding, reaching the very core of NRC 
decisionmaktng could-and should-come 
only from the Commission itself. If there is 
doubt about the outcome of this question the 
Commission should address it directly. By no! 
addressing it end by dealing instead with the 
fuel cycle environmental i":1pacts in ree~lor 
licensing licensing proceedings by handing 
the licensing boards a table of effluent . 
releases the Commission is in effect seymg 
that these impacts should not affe~t the 
outcome. Thal may in feet be the nghl 
conclnsion; but if ii is, the Commission should 
state ii clearly end not hide behind a table of 
numben1. 

There is another reason for my 
disagreement with the Commission'• action 
in approving the final rule. I would not edopl. 

• The notion that the fuel cycle .. muent. add lo 
one 1ide of the UNEPA balance· end lhu• might lip 
It In aome ca&e11 and not In o1hl!l'II In naive. 
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et least one of the values in the table-the 
zero expected release from a high level waste 
repository.lam concerned that the 
Commission's expressed confidence In the 
perfect long term opera lion of such a waste 
depository may be misplaced. especially in 
view of its being based on a general 
examination by the Board in this proceeding 
of the bedded salt repository concept 

In this regard, I note that the D.C. Circuit 
Court of Appeals in Minnesota v. NRG has 
remanded to the Commission the question of 
whether there Is reasonable assurance that 
wastes can be disposed of safely encl et whet 
point in time disposal can reasonably be 
~ffected. I think that the generic proceeding 
which the Commission plans to conduct in 
response to the D.C. Circuit's decision will 
give us en appropriate vehicle for a thorough
going evaluation of the problems involved in 
the government's conunitment to a waste 
disposal solution and the likelihood that such 
a program is not only feasible but is also on 
course. 

No such repository has yet operated. The 
prospective constructors of such a repository 
have not yet agreed on a design or even 
chosen a geologic medium. It seems 
anomalous, at this stage, for the regulators to 
express more confidence on this score than 
the repository designers and builders 
themselves have expressed. 

I would add two brief conunents. I 
previously argued that there was no need to 
include in this analysis an option for 
reprocessing, especially the contrived 
reprocessing mode which was considered in 
this hearing. The inclusion of this option has 

-indeed complicated and lengthened the 
proceeding. 

Also, I have come to agree with 
Commissioner Bradford that the Commission 
should not have delegated to the S-3 Hearing 
Board the discretion to make final · 
determinations on whether or not to allow 
cross-examination on issues arising in the 
course of the proceeding. 

45 FR 74693 

Published 11/12/80 

Effective 11 /28/80 

Licensing Requirements for the Storage 

of Spent Fuel in an Independent Fuel 

Spent Storage Installation 

See Part 72 Statements of Consideration 

46 FR 13971 
Published 2/25/81 

Effective 3/27 /81 

Disposal of High-Level Radioactive 
Wastes in Geologic Repositories: 
Licensing Procedures 

See Part 60 Statements of Consideration 

46 FR 28630 

Published 5/28/81 
Effective 6/29/81 * 

10 CFR Part 51 

Alternative Site Issues in Operating 
License Proceedings 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
in 10 CFR Part 51, "Licensing and 
Regulatory Policy and Procedures for 
Environmental Protection," to provide 
that, for National Environmental Policy 
Act (NEPA) purposes, alternative sites 
will not be considered in operating 
license reviews for nuclear power plants 
and need not be addressed by operating 
license applicants in their environmental 
reports submitted to the NRC at the 
operating license stage. After review of 
public comment the Commission has 
concluded that by the time the operating 
license application has been submitted 
to the NRC staff for review, the 
alternative of siting the nuclear power 
plant elsewhere is no longer likely to be 
a reasonable alternative for the 
purposes of NEPA. 
EFFECTIVE DATE: June 25, 1981. 
FOR FURTHER INFORMATION CONTACT: 
Bruce A. Berson, Office of the Executive 
Legal Director, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
telephone (301) 492-7678. 

SUPPLEMENTARY INFORMATION: On April 
9, 1980, the Nuclear Regulatory 
Commission published in the Federal 
Register (45 FR 24168) a proposed 

. amendment to its regulations, 10 CFR 
Part 51, "Licensing and Regulatory 
Policy and Procedur.es for 
Environmental Protection," to provide 
procedures and performance criteria for 
the review of alternative sites for · 
nuclear power plants under the National 
Environmental Policy Act of 1969 
(NEPA). The proposed rule specified (1) 
information requirements for applying 
for an alternative site review by the 
Commission, (2) the timing of 
Commission review, (3) the region of 
interest to be considered in selecting 
sites, (4) criteria for the selection of 
sites, (5) criteria for comparing a 
proposed site with alternative sites, and 
(6) requirements for reopening an 
alternative site decision. Minor 
conforming amendments to 10 CFR Parts 
2 and 50, "Rules of Practice for Domestic 
Licensing Proceedings" and "Domestic 
Licensing of Production and Utilization 
Facilities," respectively, were also 

* Correction 46 FR 29457 

proposed. Interested persons were 
invited to submit written comments on 
the proposed amendments by June 9, 
1980. 

Twenty-seven letters of public 
comment were received on the proposed 
amendments. The Commission has 
carefully considered the comments 
regarding the proposed requirements for 
reopening the alternative site question 
after a favorable decision at the 
construction permit or early site review 
stage (Item 6 above) and has decided to 
take final action on this issue, insofar as 
it relates to operating license (OL) 
proceedings, while the staff continues 
working on the other issues raised in the 
notice of proposed rulemaking. For the 
reasons discussed below, the 
Commission has determined that 
alterna live si le issues decided by the 
Commission and its adjudicatory 
tribunals (Atomic Safety and Licensing 
Boards and Atomic Safety and Licensing 
Appeal Boards) as part of construction 
permit (CP) or early site review 
proceedings may not be reopened at the 
operating license stage. 1 The proposed 
rule has been revised accordingly. In 
addition, a minor conforming 
amendment to 10 CFR 51.21 makes clear 
that applicants for opera ling licenses 
need not address alternative sites in 
environmental reports submitted to the 
NRC at the operating license stage. 

Paragraph VIIl.1 of the proposed 
Appendix A to 10 CFR Part 51 provided 
that "[A] reopening and reconsideration 
of the alternative site decision after a 
final limited work authorization or 
construction permit will be permitted 
only upon a reasonable showing that 
there exists significant new information 
that co-uld substantially affect the earlier 
decision." 2 The rationale and 
discussion supporting this aspect of the 
proposed rule provided that: 

At some point after issuance of the 
CP, the alternative of siting the nuclear 
power plant elsewhere likely will no 
longer be a reasonable alternative for 
the purposes of NEPA. That is, there is a 
point where comparative forward costs 
and the temporal proximity to the 
provision of needed [or desirably 

• The Commission will address the standards for 
reopening the alternative site issue prior to the OL 
stage when it considers the remainder of the 
proposed rule. 

2 45 FR 24177. column 3 [April 9. 1980). The 
remainder of proposed paragraph VIIl.1 and 
paragraph Vlll.2 address questions pertaining to the 
treatment of the costs of delay and of moving to 
another site. Proposed paragraph VIII.3 pertains to 
the procedures applicable when two sites within a 
region have received a favorable NRC decision on 
alternative sites. These particular issues are 
inextricably interwoven with other aspects of the 
proposed rule. The Commissior:i will consider these 
questions when the remainder of the rule is before 
it. Hence, the Commission expresses no view on the 
merits of these issues at this time. 



PART 51 • STATEMENTS OF CONSIDERATION 

substitutable) power so favor the 
partially constructed site that, there 
likely is no real possibility Iha I the 
nonsafety-related considerations at an 
alternative site would be obviously 
superior to the proposed site. At that 
point, the reconsideration of alternative 
sites likely would not be required, 
unless the proposed site has been 
judged unsuitable for some safety or 
environmental reason. 

Of the twenty-seven commenters, six, 
all representing the nuclear industry, 
addressed this particular aspect of the 
proposed rule in their letters. Two 
commenters recommend that the 
proposed rule be clarified to provide 
that the "new information" required to 
support a reopening of the alternative 
site decision should be limited to new 
information pertinent to the proposed 
site and not include information relating 
to an alternative site. Two other 
commenters called for more explicit 
guidance as to what constitutes "a 
reasonable showing that there exists 
significant new information that could · 
substantially affect the initial decision." 
One of these commenters recommends 
that the alternative site issue should be 
reopened only when there is definite 
evidence showing there exists 
significant new information. The fifth 
and sixth commenters also call for more 
st~ingent criteria for reopening the 
inquiry. The fifth commenter 
recommends that the criteria in 10 CFR 
2.606(b)(2) for reopening a partial initial 
decision on site suitability issues be 
followed and the sixth commenter 
would prohibit reoperiing unless the 
person seeking reopening makes a prima 
facie case, based upon new information, 
that the previo~sly approved site is 
unsuitable. 

The Commission agrees with the 
general thrust of these comments, and, 
indeed, now believes it clear that once 
the operating license stage has been 
reached, the alternative site question 
should not be an issue. This conclusion 
is grounded in the rationale and basis 
supporting the proposed rule, i.e., that at 
some point after issuance of the CP, the 
alternative of siting ·the nuclear power 
plant elsewhere is no longer likely to be 
a reasonable alternative for the purpose 
of NEPA. 3 The Commission believes tl:iat 
this point has clearly been reached, if 
not passed, by the time the OL 
application has been submitted to the 
NRC staff for review. Typically, an 
operating license application is 

'Judicial precedent makes clear that NEPA; 
requires agency decisionmakers to only consider 
reasonable alternatives. Frie11ds of the Earth v. 
Colemo11. 513 F. 2d 295 (9th Cir. 1975): Natural 
Resources Defense Council v. Morton 458 F. 2d 827 
(D.C. Cir. 1972). This "rule of reason" has. been . 
recognized by the Commission. See Pubhc Service 
Compa11y of New Hampshire (Seabrook Station, 
Units 1 and 2). CLl-77-8. 5 NRC 503, 540 (1977). 

submitted to the NRC staff within 3 
years of the estimated construction 
completion date. Construction is usually 
about 35-65 percent complete at this 
time (depending upon the number of 
units to be built at the site] and a 
corresponding portion of the total 
construction costs have already been 
incurred. Major construction related 
environmental impacts have already 
occurred at the site and by the time the 
staff has completed its review of the 
application and the operating license 
hearings begin, 4 the plant will be even 
further along. Given this factual 
background, the Commission cannot 
readily conceive of a situation where 
new information concerning the 
proposed site could be of such 
significance as to tilt the cost-benefit 
balance in favor of an alternative site. 
(In any event, 10 CFR 2.758 of the 
Commission's regulations would permit 
an exception to or waiver of the rule in 
particular cases if special circumstances 
are shown.] 

These practical considerations have 
also met the test of experience. Since 
1972 the Commission has commenced or 
completed more than 5o·operating 
license.proceedings. During this time, 
neither the Commission nor its 
adjudicatory tribunals have been called 
upon to resolve in an OL proceeding an 
issue regarding alternative sites and the 
Commission is unaware that any party 
to an OL proceeding has even raised the 
issue as a possible contention; no 
contentions on alternative sites are now 
pending before the Commission or its 
licensing boards in on-going operating 
license proceedings. 

Since the Commission finds that new 
information at the operating license 
stage is very unlikely lo upset the prior 
conclusions concerning alternative sites, 
the Commission finds it appropriate, for 
the reasons stated above, to resolve this 
issue through rulemaking. Accordingly, 
the Commission is revising the proposed 
rule to preclude consideration of 
alternative site issues in operating 
license proceedings. 5 The standards for 

"'Hearings are not required at the operating 
license stage unless the license applicant or a 
person whose interest may be affected by the 
proceeding requests a hearing. In recent years. 
hearings have usually been requested. 

'Promulgation of this final rule does not affect the 
Commission's earlier denial of a petition for 
rulemaking. PRM-51-4. submitted by Boston Edison 
Company. et al. See 45 FR 10492 (February 15. 1980). 
That petition would have excluded consideration of 
such matters as need for the plant. need for power. 
alternative sites. and alternative energy sources at 
the operating license stage. The denial of the 
petition was grounded largely on the petitioners' 
erroneous assumption concerning the scope of an 
operating license safety review. However. the 
Commission specifically noted in the denial that it 
was considering proposed rules on alternative site 
issues (the proposed rule under discussion here) and 
that as a result of the rulemaking might limit the 
scope of alternative site reviews in OL proceedings 
if as a practical matter there can be no significant 

reopening the alternative site issue at an 
earlier stage of the Commission's 
adjudicatory process will be considered 
when action on the remainder of the 
proposed rule is taken. In addition, a 
minor conforming amendment lo 10 CFR 
51.21 makes clear that applicants for 
operating licenses need not address 
alternate sites in environmental reports 
submitted to the NRC at the operating 
license stage. Application of the revised 
rule to operating license proceedings 
may be waived only in accordance with 
the procedures set forth in 10 CFR 2.758 
of the regulations, "Consideration of 
Commission rules and regulations in 
adjudicatory proceedings." 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Title 10, Chapter I, Code 
of Federal Regulations, Part 51, are 
published as a document subject to 
codifica lion. 

4 7FR 12940 
Published 3/26/82 
Effective 4/26/82 

10 CFR Part 51 

Need for Power and Alternative 
Energy Issues In Operating Ucense 
Proceedings 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Commission is .. uumdlng 
its regulations in 10 CFR Par'< 51, 
"Licensing and Regulatory Poilcy and 
Procedures for Environmental 
Protection," to p~ovide that, for National 
Environmental Policy Act (NEPA) 
purposes, need for power and 
alternative energy source issues will not 
be considered in operating license 
proceedings for nuclear power plants. In 
addition, these issues need not be 
addressed by operating license 
applicants in environmental reports to 
the NRC. nor by the staff in -
environmental impact statements (EIS), 
in operating license proceedings. The 
purpose of these amendments is to 
avoid wmecessary consideration of 
Issues that are not likely to tilt the cost
benefit balance. This rule affects 
applicants for operating licenses for 
nuclear power plants. 

EFFECTIVE DATE: April 26, 1982, 

FOR FURTHER INFORMATION CONTACT: 
Darrel A. Nash, Office of State 
Programs, U.S. Nuclear Regulatory 

new information as to alternative sites at the OL 
stage. 
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Commission, Washington, D.C. 20555. 
Telephone: (301) 492-9882. 

SUPPLEM~NTARY INFORMATION: 

Background of the Rule 

On August 3; 1981, the Commission 
published in the Federal Register (46 FR 
39440) for public comment, proposed 
amendments to 10 .CFR Part 51 of its 
regulations. As discussed in the 
statement of considel'.ations which 
accompanied the proposed rule, the 
purpose of these amendmentsis to 
avoid unnecessary consideration of . 
issues ~at are not likely to tilt the cost
benefit balance by effectively 
elinµnating need for power and 
iJternative energy source issues from , 
consideration at the operating license 
stage. In accordance with the 
Commission's NEPA responsibilities, the 
need for power and alternative energy 
sources are resolved in the construction 
permit proceeding. The Commission 
stated its tentative conclusion that while 
there is no diminution of the importance 
of these issues at the construction 
permit stage, the situation is such that at 
the time of the operating license 
proceeding the plant would be needed to 
either meet increased energy needs or · 
replace older less economical generating 
capacity and that no viable alternatives 
to the completed nuclear plant are likely 
to exist which could tip the NEPA cost-. 
benefit balance against issuance of the 
operating license. Past experience has 
shown this to be the case. In addition, 
this ·conclusion is unlikely to change 
even if an alternative.is shown to be 
m81'.8inally environmentally superior In 
comparison to operation of a nuclear 
facility because of the economic 
advantage ·which operation of nuclear 
power plants has over available fossil 
generating_plants. An exception to the 
rule would be made if, in a particular · 
case, special circumstances are shown 
In accordance with 10 CFR 2.758 of the 
Commission's regulations. 

Comments·were invited particularly 
on the following issues: 

(1) Whether two articles, one by 
Amory and Hunter Lovins and the other 
by Amory Lovins, Hunter Lovins, and 
Leonard Ross, correctly state that a . 
mixture of conservation ·and alternative 
sources would usually cost less than 
operating a nuclear plant, a.nd therefore 
a newly completed nuclear plant should 
be written off; and. ' · · 

(2) Whether .the rule, if adopted. . 
should be applied to ongoing licensing 
proceedings. 

Fifty-three letters of public comrne~ 
were received on the proposed rule. 
Twenty~nine commenters supported the 
proposed rule change, and twenty-four 
were opposed. There were a few 

relatively minor modifications proposed 
for the promulgation of the final rule. 
The more significant comments and the 
Commission responses are given below. 

Comments and Responses 
Comment-Eight commenters, all of 

whom favored the rule change, 
expressed views on the articles by 
Lovins and Ross which state that 
conservation plus other energy forms 
usually result in lower cost than 
operation of a nuclear:pJant 1 The· 
comments were directed to various 
aspects of these articles which In the 
commenters views contain errors and 
omissions. Significant deficiencies 
mentioned were that the analysis is far 
from c·omplete, it contains questionable 
costs figures, fails to·discuss the rate at 
which conservation and alternative 
energy sources could be ·employed, fails 
to discuss the institutional measures 
that might be necessary to implement . 
these changes, and fails to discuss the , 
environmental consequences and 
societal costs of these actions. Some 
commenters stated that the a·pproach In 
these articles would require coercion of 
utilities or final customers to achieve the 
enel'.8y use mix advocated. Mr. Amory 
Lovins was a commenter on the 
proposed rule and reiterated the 
.conclusions stated in the two articles. 
He stated that the details of his 
argument had not been worked out, but 
that his engineering/economic analyses 
made him confident this finding would 
be supported. · 

Response-The Commission has 
evaluated these comments and further · 
reviewed the two articles. The 
Commission does not necessarily agree 
with the varied comments on these' 
articles. However, the Commission finds 
the articles lack sufficient analysis and 
documentation to support the al'.gUIDente 
made. Moreover, the Commission is not 
aware of any other reliable and 
documented information which conflnns 
that the Lovins-Ross conclusions are 
valid. On the other hand substantial 
information ,exists, such as that cited In , , 
the Supplementary Information of the 
proposed ni}e, which shows that nuclear 
plants are lower cost to operate than 
fossil .plants.1 H conservation lowers 
demand, then utility companies take the 
most expensive operating plants off-line 
first. Th1,1s a completed nuclear plant 

• Amory_ and Hunter Lovina. EneJXY/War. 
Breaking the Nuclear Link, Friends of the Earth. 
1980. pp, 4&-49 and footnotes 11»-111, and Amory B. 
Lovina, L Hunter Lovi111, and Leonard Rou. 
"Nuclear Power and Nuclear Bomba", Foreign 
Affairs 5&-1137-77, (Summer; 1980). 

• See Steam-Eleclrlc Plant Can11tructian Collt 8' · 
Annual Production Expense11-1978, December 1980, 
DOE/EIA--0033(78); Draft Environmental Statement 
Relating to the'Operaiion of Grand Gulf Nuclear 
Station Units 1 and 2, N1JRF.G...-077', May 1981, pp. 
2-1 to ~1; Cost 6' Quality af FueltJ for Electric 
Utility Planll-Deumber 1980, DOE/EIA-0015(80/ 
12), 

would be used as a substitute for less 
economical generating capacity. 
Therefore, the Commission concludes 
that studies such as those cited In the 
proposed rule should be relied on to 
reach conclusions on comparative 
energy· coats, rather than the Lovins
Ross articles. 

Comments-Ten commenters 
addressed the issue of whether the rule 
change, if adopted, should apply to 
ongoing licensing proceedings then. 
pending and to issues or contentions 
therein. Three commenters who opposed 
the rule commented that changing · 
conditions since the CP should wammt 
not making the rule applicable to 
pending OL proceedings. The 
commenters who favor the proposed 
rule made comments which can be 
summarized as arguing that the reasons 
for eliminating the review at the OL 
stage were no less valid for ongoing 
cases than for future proceedimls. 

Response-The Commission believes 
that there.is no compelling reason why 
pending operating license proceedings 
should be treated differently than future 
proceedings. Since need for power and 
alternative energy source issues were · 
considered at the CP stage f~r all 
pending OL proceedings, in the absence 
of special circumstances, there is no 
more reason to believe that these issues · 
would tip the NEPA cost-benefit balance 
against issuance of the operating license. 
in pending cases than in future cases. · 
Accordingly, the rule, when effective, 
will apply to pending operating license 
proceedings. · 

Comments-Three comments were 
made on the provision allowing need for 
power and alternative energy sources to 
be raised under 10 CFR 2.758. An · 
example of how I 2.758 could be used to 
raise need for power and alternative · ·, 
energy source issues was given in the 
Supplementary Information to the 
proposed rule: ... • • special 
circumstances could exist if for 
example, it could be shown that nuclear 
plant operations would entail 
unexpected and significant adverse 
environmental impacts or that an 
environmentally and economically 
superior alternative existed." The 
commenters stated that the 
requirements for raising these issues 
under I 2.758 as written In the 
Supplementary Information should be 
modified because they believe the 
example would defeat the purpose of the 
rulemaldng by maldng it as easy to·· 
require these issues to be treated as 11 
the case under current rules. 

Response-The Commission doea not 
agree. Section 2.758(c) requires the 
petitioning party to make a prima facie · 
showing that application of the · 
regulation to a particular aspect of the 
proceeding would not serve the 
purposes for which the rule was 
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adopted. This is a much stricter 
standard then the current requirements 
for raising need for power and · 
alternative energy sources in OL 
proceedings. 

Commen~our commenters noted 
that no mention was made of whether 
need for power and alternative energy 
sources needed to be addressed in 
NRC's operating license euvironmental 
impact st_atements (EIS's). The . · 
expressed concern was that silence on 
these-issues may be interpreted to mean 
that they must still be treated in EIS's. 

Response-The Coin.mission does not · 
intend.that these issues be reexamined 
in every environmental impact · 
statement prepared at the operating 
license stage. Accordingly, to avoid 
possible confusion, the final rule has a 
conforming ch_ange to generally exclude 
treatment of these issues in the EIS by 
modifying D 51.23. However, in very 
unusual cases, such as where it appears 
that an alternative exists that is clearly 
and substantially environmentally. 
superior, the Commission would be 
obligated under NEPA to address these 
issues in its·environmental impact 
statement. In such cases the 
Commission would address the issues in 
the environmental impact statement and 
would require the license applicant to 
address these issues in its · 
environmental report as well. 
Accordinglr, § § 51.21 and 51.23 have 
been revised to make clear that while .. 
discussion of need for power and 
alternative energy source issues is 
generally not needed in environmental 
statements and reports at the operating 
license stage, discussion may be 
required by the Commission. The 
purpose of this change is to give the 
Commission the same latitude to · , , 
c?nsider environmental issues in spetjal 
cll'Cumstances where no hearing is 
involved or. before a hearing as it ha11 · 
under I 2.758 where a hearing is 
involved. 

. C~mments-Tbe Natural Resources 
Defense Council, Inc. (NRDC} stated 
that the proposed rule is legally . 
impermissible under NEPA. NRDC's 
belief that the proposed rule is legally 
impermissible under NEPA is grounded 
on its assertion thatthe Commission's 
interpretation of Calvert Cliffs 
Coordinating Committee, Inc., v. A.E.C., 
449 F.2d 1109 (D.C. Cir. 1971) and Union 
of Concerned Scientists v. A.E.C., 499 
F.2d,1069 (D.C. Cir. 1974) in the . 
Supplementary Information which . 
accompanied the proposed rule is overly 
broad. In addition, NRDC asserts the 
rule does not comply· with the · · 
Commission's duty under NEPA to 
consider alternatives at the operating 
license stage. 

Respo1:se-The Co~ission disagrees 
and contmues to believe that those · 

cases support the proposition that NEPA 
does not require the Commi.ssion ,lo , . . 
duplicate at the operating license stage. · 
its review of.alternatives absent new 
information or new developments. This 
is made clear in Union of Concerned · 
Scientists wherein the Court explicitly 
stated "we expressly said in that 
opinion (referring to ,Calvert Cliffs) that 
full NEPA consideration 'need not be 
duplicated absent new information or 
new developments, at the operating 
license stage.' " 1 UCS at 1079. 
Alternative energy source issues receive 
and will continue to receive extensive. 
consideration at the CP stage. However 
judicial precedent makes clear that ' 
NEPA requires agency decisionmakers 
to only consider reasonable alternatives. 
Friends of the Earth v. Coleman, 513 
F.2d 295 (9th Cir. 1975); Natural 
Resources Defense Council v. Morjon, 
458 F.2d 827 (D.C. Cir. 1972). Moreover, 
it is well settled that environmental 
issues need not be continually 
relitigated in individual adjudicatory 
proceedings, but may be resolved on a 
generic basis through rulemaking : 
without violating NEPA. See Ecology 
Action v. "-.E,C., .92 F.2d 998, 1002 (2nd 
Cir. 1974), Union of Concerned . 
Scientists v. A.E.C., 499 F.2tl 1069 (D.C. 
Cir. 1974) and Natural Resources 
Defense Council v. N.R.C., 547 F.2d 633 
641 (D.C. Cir. 1976), rev'd on other · ' 
grounds and remanded sub nom. 
Vermont Yankee Nuclear Power Corp. : 
v. NRDC, 435 U.S. 519 (1978). This rule, 
in the absence of a, showing of special 
circumstances, resolves need for power 
and alternative energy source issues in 
OL proceedings on a generic basis. · 
Accordingly, the Commission believes 
that the rule complies with the · · .. 
requirements in NEPA. · 

Comment-Four commenter& noted 
that the proposed rule change did not 
mention the elimination of alternative 
site analysis at the OL stage, even · 
though this has already been eliminated· 
by rule change (46 FR 28630). 

Respons~The omission in the 
proposed rule of the language in 10 CFR 
51.21 which eliminates the consideration 
of alternative sites at the OL stage has · 
been reflected in the final ·ru1e. In . 
addition, a reference to the elimination 
of consideration of alternative sitea in 
environmental impact statements has . 
been added to I 51.23(e). 10 CFR 51.53(b) 
which eliminates consideration of 
alternative sites at the OL hearing 
process is already a part of the 
Commission's rules .. 

•seealao 40 CFR 11508.28 of the NEPA . ·. 
regulation, of the Council of Environmental Quall!)', 
11iat regulation encourag111 agenclea to "tier" 
environmental Impact atatemenlll when It "helps the 
lead agency to focus on the leeu_ea ripe for decision 
end exclude from con11ideroUon issues already 
decided• • ~" {e!!!pha~lt added). This commoil? 
we, alao made by one of the commenten. 

Comments-Three commenters who 
favored the rule:change stated that . 
Atomic Safety and Licensing Boards _ 
may be able to initiate consideration of 
need for power and 'alternative energy· 
sources, (sua sponte] even thougli 
parties to the proceeding may not. 

Response-The Commission does not 
believe that it is necessary to prohibit 
licensing boards from bringing up issues 
on their own initiative, since 10 CFR · 
2.760a limits this action to serious · 
safety, environmental or common 
defense and security matters. 

Comments-Seventeen of the 
commenter& who were opposed to the 
rule change stated generally that 
changed conditions between the time of 
the construction permit proceeding (CP) 
and the operating license proceeding · · 
(OL) such as increased costs, lower 
demand, new information, and new 
technologies warranted a consideration 
of these Issues at the OL stage and a . 
new determination made on need for 
power and alternative energy sources. 

Response-While it is true that 
certain factors may change between the 
CP_ and the OL proceeding, the notice of 
proposed rµlemaking ·sets forth why it is 
unlikely that these changes would tip 
the NEPA cost-benefit balance against ·. 
issuance of the operating license. As 
more fully set forth in the notice, 
experience shows that completed . 
nuclear power plants are used to their 
maximum availability and that there h~s · 
never been a finding in a Commission 
OL proceeding that a viable · 
environmentally superior alternative to 
operation of the nuclear facility exists. · 
The Commission expects this to be true· 
for the foreseeable future and hence, in 
the absence of a showing of special · · 
circumstances, consideration of these · 
issues in individual OL proceedings is 
not necessary. · . · · . .. 

Regulatory Flexibility Siaienient · 
In accordance with the Regulatory 

FlexibilityAct of 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. The rule 
eliminates certain reporting 
requirements for owners of nuclear 
power plants Jicensed pursuant to 
sections 103 and 104b of the Atomic . 
Energy Act, as amended, 42 U.S.C. 2133, · . 
2134b. Owners of nuclear power plants · 
are not within the definition of small · 
business found in section 3 of the'Small 
Business Act, 15 U.S.C. 632, or within 
the Small Business Size Standards set 
forth in 13 CFR Part 121. 

Accordingly, the Commission Is . 
amending'its regulations in 10 CFR Part 
51 to provide that need for power and 
alternative energy source issues will not 
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be considered in operating license 
proceedings for nuclear power plants. 
and need not be addressed by operating 
license applicants in environmental 
reports submitted to the NRC nor by the 
staff in environmental impact 
statements (EIS's), at the operating 
license stage. An exception to or waiver 
of the rule will be permitted in particular 
casee if special circumstances are· 
shown in accordance with 10 CFR 2,758 
of the Commission's regulations, 
"Consideration of Commission rules and 
regufations in adjudicatory 
proceedings." The rule will be applied to 
ongoing licensing proceedings then 
pending on its effective date and to 
issues or contentions therein. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the National 
Environmental Policy Act, of 1969, as 
amended, the Energy Reorganization 
Act of 1974, as amended, and section 
653 of Title 5 of the United States Code, 
notice ls hereby given .or the adoption of 
the following amendments to 10 CFR 
Part 51. . 

47 FR 57446 
Published 12/27/82 
Eff11ctiw dates: 
10 CFR 20.311 of Part 20 affective 

data hi 12/27/83; 10 CFR Part 61 and 
all ether c:hangn effective 1 /26/83. 

Licensing Requirements for Land 
Dlsposal,of Radioactive Waste. 

S.. Part 61 Stat11rnents of Considaration 

>49 FR 9352 
'Published 3/12/84 
Effective: Upon approval of the infor

. mation collection requirements by the 
0MB or 6/7/84. 

10 CFR Parts 2, 30, 40, 50, 51, 61, 70, 
72, and 110 · 

Environmental Protection Regulations 
for Domestic Licensing and Related 
Regulatory Functions and Related 
Conforming Amendments 

AGENCY: Nuclear Regulatory 
Gum mission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is revising Part 51 of its 

reguiiltions to implement section 102(2) 
of the National Environmental Policv 
Act ofl.969. as amended (~EPA) in~ 
manner which is consistent with the 
l\:RC"s domestic licensing and related 
reguhitory authority. Relat.ed conforming 
amendments are being made to Parts 2. 
30. 40. 50, 61. 70, and 110. This rule 
reflects the Commission's policy to 
dE:velop regulations to take account f•f 
the regulations of the Council on 
Environmental Quality (CEQ) 
implementing the procedural provisions 
of NEPA voluntarily, subject to certain 
conditions. 
EFFECTIVE DATE: Upon approval of the 
information collection requirements bv 
the Office of Management and Budgt>t. or 
June i. 1984. whichever is later. NRC 
will announce the date of approval of 
information collection requirements by 
0MB in a future document. 
FOR FURTHER INFORMATION CONTACT: 
Jane R. Mapes. Senior Regulations 
Attorney, Regulations Division, Office of 
the Executive Legal Director, U.S. 
Nuclear Regulatory Commission. 
Washington, D.C. 20555. Telephone: 
(301)492-8695. _ 
SUPPLEMENTARY INFORMATION: On 
March 3.1980, the Nuclear Regulatory 
Commission published in the Federal 
Register (45 FR 1373~13766) a proposed 
revision of 10 CFR Part 51 and related 
conforming amendments to 10 CFR Parts 
2. 30. 40, 50, 61. 70. and 110 of its 
reg11lalions. interested perwns were 
invited to submit written comments ,md 
suggestions on the proposed 
amendments during the sixty day · 
comment period.which expired May 2. 
1980. Comments were also solicited on 
several provisions of the CEQ 
regulations which the Commission had 
identified as requiring further study 
before implementing regulations could 
be prepared. 

ln addition to the preliminary views of 
the Council on Environmental Quality as 
set out in CEQ's letters of September 26. 
1979 and October 29, 1979 which were 
published in Appendix 8 to the 
.proposed rule, the Commission ~eceived 
twenty-one letters of comment. 
expressing the views of interested 
Federal agencies, state and local 
gonrnments. industry. including electric 
utililies, vendors and architect
engineers. professional organizations 
and individual members of the public. 
The l~tters contained more than 100 
individual comments and in some 
instances represented the views of 
several commenters. Comments were 
also received from interested members 
of the NRC staff. 

As requested in the Commission's 
notice of proposed rulemaking, several 
commenters expressed views on the 
following sections of the·CEQ · 
regulations: 40 CFR 1502.14(b}. 1502.22 
(a) and (b) and 1508.18. A brief 

d~cription.of each of these provisions. 
accompained by a summary of the 
relevant comments and a statement of 
the C:immission·s preRent views on the 
issues raised. is set out below. The 
views of the commen!ers are fully set 
out in the individual letters of comment 
and in a subject matter compendium 
which has been placed with the letters 
in the Commission·s Public Document 
Room at 1717 H Street. N.\V., 
Washington. D.C. where they ere 
available for inspection and copying. 
Since the topics addressed by 
§ § 1502.14(h) and 1502.22(a) of CEQ"s 
regulations are interrelated, these 
sP.ctions will be· discussed together. 

By way of preface, the Commission 
rP.states Hs view that, as a matter of law. 
the !':RC as an independent regulatory 
agency can be bound b~· CEQ"s NEPA 
regulations only insofar as those 
regulations are procedural or ministerial 
in Jlclture. NRC is not bound by those 
portions of CEQ's NEPA regulations 
which ~ave a substantive impact on the 
way in which the Commission performs 
its regulatory ftmctions. 

Consideration of Alternatives 

· 1. 40 CFR 1502.14/b).' This section 
provides that the environmental impact 
statement "[dJevote substantial 
trP.atrnent to each alternative considered 
in detail including the proposed action 
so that reviewers mav evaluate their 
comparative merits."· 

ln addition to the Council on 
En\·ironmental Quality, eleven 
commenters responded to the 
Commission·s request for views on this 
pro,·ision of the CEQ regulations. Of 
these eleven commenters. four provided 
brief statements expressing general 
support for 40 CFR 1502.14[b). Seven 
commenters voiced the opinion that 
§ 1502.14(b) does not accurately reflect 
the statutory mandate of NEPA with 
respect to the consideration of 
alterm,tives. Re.lying on judici,,l 
decisions handed down since lhfi 
enactment of NEPA. thesr c0mmenters 
stated that con8ideration of altr,rm.tiv(:s 
in an environmental i111pact statP.ment is 
subject to a rule pf reason. that neither 
the number of e!ternatives considereu 
nor the amount of information furnished 
concerning eacl-. alternative need be · 
exhaus'.ive. According to the 
commenters. consideration need only be 
gh·en to reasonable alternatfres to the 
proposed federal action: the detail and 
amount of information furnished 
concerning the em·ironmental 
consequences of each of those 
alternatives. incbding the proposed 
action. need·or.ly be sufficient to permit 
the decisionmaking agency to make a 
reesom•d choice among those 
alternatives so far as er.viror;menlal 
conse[]uences are concerned. The 
commenters noted that the courts have 
ri.:cognized that Federal agencies have a 
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responsibility to reach meaningful 
decisions respecting En\'ironmental 
conseqnenr.es if the objecti\'es of NEPA 
are to be achie\'ed. The r.ommenters 
pointed out. hDwr·ver. thHI although thP 
courts h,1\'e taken a close look at the 
adrqunc:y of tl•e inforrmition on which 
those decisions are based. the courts 
ha\·e not required agencies, under the 
rule oi'reason. to supply or obtain more 
detailed information when·the 
inform id ion needed for a mr,aningf ul 
decision is adequate. 

2. 40 Cf'R 1.'iC2.22(a/. This ser.tinn 
pro\·ides th;it ";i]f the iniormi'tioi1 
rele\',mt to ad\~rse impacts is essential 
to a reasom~d choice among alternath,es 
and is not known and the overall costs 
of obt<1ining it a~e not exorbitant, the 
agency shall include the information in 
the environmental impact stalement." 

Seven commenters, including the 
Council on Em·ironmental Qu<11ity, 
submitted views on 40 CFR 1502.ZZ(a). 
Two commenters expressed general 
agreement with the CEQ position that 
the standard set forth in 40 CFR 
1502.22[a] merely restates existing 
NEPA l2w. is suhjt>ct to a rule oi reaso"n. 
and therefore &hould bP. aJoptec: :,y the 
Commi5sion. One of these comnil·nters 
also expressed concern that failure to 
obtain the requisite information as 
mandated by 40 CFR 1502.22(a) would 
preclude the Commission from carrying 
out its NEPA responsibilities to make a 
rigorous comparison of the proposed 
action with available alterna lives. 

Several commenters expressed the 
view that the standard imposed by 40 
CFR 1502.22(a l should not be 
automatically applied in every case 
because it would place "a burden on the 
NRC in preparing an EIS that is not 
required by NEPA." 'these commenters 
noted that "NEPA cannot be read as a 
requirement that complete information 
concerning the envi.onmental impact of 
a project must be obtained before action 
may be taken," and that this CEQ 
provision could have the practical effect 
of "requir[ing] that the EIS not be used 
as a decision-making document. i.e .. 
does not satisfy the mandate of NEPA. 
until all 'relevant' informc1tion is 
available so long as the costs of 
obtaining such information are not 
'exhorbitant'," 

One commenter empl1c1sized the 
importance of care and restraint in 
determining when costly information is 
essential to a reasoned choice among 
alternatives. The commenter suggested 
that requests for dc1tc1 involving large 
costs should. "be justified on the basis 
that the magnitude of the benefits to be 
derived from the information clearly 
exceed the costs associated with 
obtaining and analyzing this information 
• • ... and that requirements for data 
involving large costs "should be limited 
to matters that speak to the basic 

license ability [sic lic.ensability] of the 
perferred site/plant combination." 

Several commenters stated that NEPA 
does not require that all relevant 
information regarding the adverse 
impact of alternatives, including 
information which is not readily 
available because it is expensive or 
otherwise difficult to obtain, be known 
before a decision is reached. According 
to these commenters, NEPA merely 
requires that the decisionmaker be 
informed of any uncertain or unknown 
environmental effects. In each case. 
responsibility for evaluating the 
sufficiency of the information rests with 
the decisionmaker who must determine 
first, whether it is possible to make a 
reaso·ned decision on the basis of the 
information provided. and second, 
whether in the absence of adequate 
information. more information should be 
obtained or a decision should be made 
not to proceed with the proposed action. 
In the opinion of the commenters, strict 
application of the standard in 40 CFR 
1502.22(a) would not only eliminate this 
element of flexibility in agency 
decisionm2king, it would also lengthen 
the time needed to complete NRG 
environmental reviews. The commenters 
expressed the view that application of 
,the rule is unlikely to result in better 
decisionmaking and could have a severe 
and detrimental effect on the ability of 
the NRC, as an independent regulatory 
agency, to carry out its substantive 
licensing and related regulatory 
functions in a responsible and objective 
manner. 

The primary mission of the Nuclear 
Regulatory Commission is to regulate 
civilian nuclear energy activities to 
ensure that they are conducted in a 
manner which will protect the public 
from the standpoint of radiological 
health and safety, maintain national 
security, comply with the antitrust laws 
and, since the passage of the National 
Environmental Policy Act of 1969, 
protect the environment. Charged with 
carrying out the licensing and related 
regulatory functions of the forn:er 

. Atomic Energy Commission, 1 the NRG 
has no authority lb encourage and 
promote the development of atomic 
energy for peaceful purposes. Nor does 
it bear any responsibility for the 
development or regulation of other 
energy sources. 

Within this framework, the possible 
actions which the Commission itself 
may take are limited. Their scope is 
determined in the first instance by the 
nature of the application or petition· 
presented to the Commission for action. 
So far as Commission action is 
concerned, the available alternatives 

'The Atomic Energy Act of 1954. ae amended, 
Pub. L. 113-703, ae amended, 42 U.S.C. 2011 et eeq.: 
the Energy Reorganization Act of 1974. as amended. 
Pub. L. 93-438, ae amended, 88 Stat. 1233-1254. •~r. 
especially 42 U.S.C. 5841 et seq. 

are to grant the application, grant the 
application subject to certain conditions, 
or deny the application, either with or 
without prejudice. Although the 
Commission has an obligation to 
determine the accuracy and relevance of 
the safety-related and environmental 
information presented and to perform 
the requisite safety and environmental 
analyses, the Commission has no power 
to compel an applicant·to come forward 
or to require an applicant, once having 
come forward, to prepare and submit a 
totally different proposal, for example to 
construct and build a different type of 
nuclear power reactor pursuant to 
detailed specifications furnished by the 
Commission on a site identified by the 
Commission but not. chosen by the 
applicant. As an independent regulatory 
agency, the NRC does not select sites or 
designs or participate with the applicant 
in selecting proposed sites or designs. 

In preparing this revision of 10 CFR 
Part 51 in final form, the Commission 
has reviewed its regulatory experience 
under NEPA, both from the standpoint 
of the kinds of alternatives which are· 
considered in making evironmentally 
sound regulatory decisions and the 
kinds and amounts of information 
needed to evaluate the comparative 
merits of those alternatives. In the usual 
case, these alternatives include the 
alternative of no action !denial of the 
application) and reasonable alternati\ t!S 

outside the jurisdiction of the NRC. 
The types of alternative actions whi, h 

the Commission itself is able to t.ike 
reflect the Commission's functional 
role-the role of an independent 
regulatory agency authorized to perform 
quasi-judicial and quasi-legislative 
functions. The decisions which the 
Commission is required to make in 
carrying out its responsibilities as an 
indt:>pendcnt regulatory agency play an 
equally important role in determinino 
whether, from the standpoint of NEPA. 
all reasonable alternatives have 
received substantial treatment and 
whether the information submitted with 
respect to each alternative is sufficiently 
detailed. In developing these · 
regulations, the Commission has tried to 
ensure that, at the respective points of 
decision, sufficient information will be 
available for meaningful consideration 
and comparison of a reasonable 
spectrum of alternatives. leading, in 
turn, to a reasoned decision. The 
Commission believes that the provisions 
of sulipart A of Part 51 are consistent 
with the standard in 40 CFR 1502.14(bj. 
that alternatives selected for detailed 
consideration be accorded substantial 
treatment. The Commission is also of 
the opinion that the way in which the 
NRC conducts its evironmental revie\\'S 
implements this standard in a 
responsible and meaningful manner. 
This includes the practice of handling 
generic matters (for example, those 
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whic~ are common to all power reactor 
licensing proceedings and which may 
relate to environmental as Well as safety 
issues) in generic rulemaking 
proceedings and generic environmenh!I 
impact statements. Generic 
environmental issues which have 
received this kind of analysis and 
review need not be accorded the same 
kind of detailed consideration as that 
given to issues arising solely in the 
context of a specific licensing 
proceeding. 

The Commission intends to follow the 
standard in 40 CFR 1502.22(a), though it 
notes that implementation of 
§ 1502.22(a) may present substantive 
issues, specifically whether information 
which is not known is (a) relevant to 
adverse impacts, (b) essential to a 
reasoned choice among alternatives. 
and (c) obtainable at a cost which is not 
exorbitant. Based upon its past 
experience, the Commission believes 
that it will seldom, if ever, be called 
upon lo determine whether the cost of 
obtaining unknown information deemed 
relevant to adverse impacts and 
essential to a reasoned choice among 
alternatives is or is not exorbitant. In 
the unlikely event that the issue is · 
presented, the Commission reserves the 
right to resolve the matter in a manner 
which is consistent with the 
Commission's reponsibilities as an 
independent regulatory agency. 

As illustrated in the following 
description of the manner in which NRC 
considers alternatives in connection 
with its environmental review of license 
applications for nuclear power plants. 
the amount of detailed information 
needed to make a reasoned decision on 
each of the many issues presented 
varies substantially among issues but is 
in each case commensurate with the 
nature of the issue addressed. With 
respect to most issues, with the possible 
exception of those relating to 
radiological ma tiers. information need 
not be presented in the same degree of 
detail as that furnished in support of the 
applicant's proposal. In tlie review of 
alternative sites, for example. the 
Commission has found that 
reconnaissance-level information is 
adequate to assure that these 
alternatives are accorded substantial 
treutment. 

Consideration of Alternatives in NRC 
Environmental Review and Analysis of 
License Applications for Nuclear Power 
Plants 

In the customary NRC environmental 
review. detailed descriptions are 
prepared of the proposed plant, of the 
site on which the plant is proposed to be 
located, of the need for the plant, and of 
the environmental impacts likely to 
result from construction of the plant and 
from station operation. The following 

alternatives to the project are then 
addrP.ssed: 

1. Allernative energy sources and 
sJ·stems, including alternatives which do 
not require new generating capacity and 
alternatives which do require new 
generating capacity. The former include 
such alternatives as power purchases. 
reacth:ation of retired plants. extension 
of the service life of existing plants and 
conservation measures. The latter 
include other alternative ·energy sources 
uniquely available to the applicant. In 
each case, consideration is given to the 
following types of energy sources: solar 
and wind, geothermal. petroleum 
liquids. natural gas, hydrodynamic. 
ad\'anced nuclear, municipal solid 
wastes. biomass and coal. After the 
a,·ailable alternative energy sources 
have been identified, they are 
categorized as competitive or non
competitive. 

The amount and type of information 
needed to make a determination that a 
particular energy source is not available. 
or that a parHcular energy source. 
although availabie, is not competitive, is 
less extensive than that required to 
evaluate the comparative advantages 
and disadvantages from the standpoint 
of the environment between the 
proposed plant which is the subject of 
the license application and an 
alternative energy source which is both 
available and competitive. Once it is 
readily apparent that an alternative is 
non-competitive, either because of its 
technological status or lack of 
availability. the only data and 
information required with respect to that 
alternative is that needed to explain 
why the alternative is no longer being 
considered. Similarly. it is possible to 
reach a meaningful decision on the 
issues presented at subsequent levels of 
review (for example. classification of 
alternati.ves as environmentally 
preferable, environmentally equivalent. 
or environmentally inferior to the 
applicant's proposed plant, and 
comparison of the applicant's proposed 
plant with environmentally preferable or 
environmentally equivalent alternatives) 
without insisting that the amount and 
type of information presented respecting 
the alternative energy source be as 
extensive and detailed as that provided 
concerning the facility sought to be 
licensed. 

2. Alternative sites. The Commission 
uses a two-stage decision standard to 
assure that adequate consideration has 
been given to alternative locations for 
constructing power generation facilities 
to meet the demonstrated need. The first 
part of this standard requires that the 
applicant submit a slate of alternative 
sites which are "among the best that 
could reasonably be found" inside a 
region in which it is reasonable to 
construct a plant to meet the projected 

need for power. The second part of the 
standard requires that the proposed site 
be approved only if no obviously 
superior alternative site has been · 
identified. 

The reason for considering alternative 
sites is that many environmental 
impacts can be avoided or significantly 
reduced through proper selection of the 
location for a new generating facility. 
These significant impacts which can be 
a,·oided or reduced are also readily 
detected at the planning stage of a 
power plant. For this reason alternative 
site reviews are encouraged as early as 
possible in the process of licensing a 
power plant and the use of 
reconnaissance-level information for 
muking the comparative analyses is 
urged. The use of reconnaissance-level 
information to identify potentially 

·significant environmental impacts has 
been extensively used and while it may 
not be possible to optimize design or 
make detailed impact predictions based 
on such information it is still sufficient 
to make decisions at the pre-design 
stage to determine which site should be 
chosen. It is highly unlikely that detailed 
examination of the site selected would 
reveal a significant environmental 
impact that had escaped the 
reconnaissance-level investigations. 
Based on its past experience, the 
Commission has found reconnaissance- · 
level information adequate for informed 
environrr:ental decisionmaking on 
alternative sites. 

3. Alternative plant systems. These 
systems include alternative heat 
dissipation systems, alternative 
circulating water systems and 
alternative non-radioactive-waste· 
treatment systems. 

Several levels of review. each 
requiring differing amounts and types of 
information. are used in evaluating 
alternatives to the heat dissipation 
systems and circulating water systems 
of the proposed plant. An initial 
screening is performed to eliminate 
alternative systems or system 
components which are obviously 
unsuitable for use at the proposed site, 
or are obviously incompatible with the 
types of systems expected to be used fn 
the proposed plant. The remaining 
alternatives ere screened again for the 
purpose of identifying those which are 
environmentally preferable, 
environmentally equivalent or 
environmentally inferior to the systems 
which the applicant is proposing to use 
in the proposed plant. The baseline 
systems against which the alternative 
systems are compared are those 
proposed by the applicant with any 
verified mitigation schemes to limit 
adverse impacts. The information 
needed to make this determination 
varies among alternatives and fr:;m case 
to case according to the type and 
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magnitude of the anticipated 
eri~;ronmental impact. Only limi:ed 
information, suffident to justify the 
reasons given, is needed concerning 
alternatives which are rejected. 
Considerably more information is · 
needed to compare the proposed 
systems wiih the environmentally 
preferable alternative. 

4. Alternative Transmission systems. 
These alternatives include alternative 
transmission corridor routes. alternative 
system designs and alternative 
construction and maintenance practices. 

The consid'1ra'tion given to these 
alternatives is similar-to that given to 
the preceding types of alternatives. As 
in those cases, the amount and type of 
information needed concerning a 
particular alternative is highly variable 
depending for the mos.I part on the 
nature and le\<el of the environmental 
evaluation and review. Thus. far more 
detail is required to make a rigorous 
comparison between an 
environmentally preferable alternative 
and the applicant's proposal than is 
needed to determine which alternatives 
are environmentally preferable, 
environmentally inferior or 
environmentally equivalent to the 
applicant's proposal or to screen out 
alternatives which, for varying reasonll, 
will not be considered. 2 

The courts have consistently held that 
the test of an agency's NEPAobligation 
to consider alternatives is subject to a 
rule .of reason. 3 In overturning a holding 
of the Court of Appeals that rejection of 
an alternative, in this case energy 
conservation, on the basis of a threshold 
test was capricious and arbitrary, the 
Uni.led States Supreme Court stated: 

• • • The term "alternatives" is not self
defining. To make an impact statement 
something more than an exercise in fri_volous 
boilerplate lhe concept of alternatives must 
be bounded by some notion of feasibility. As 
the Court of Appeals fOJ the District of 
Columbia Circuit has itself recognized: 

"There iii reason for concluding that NEPA 
was not meant to require detailed discussion 
of the environmental eHects of 'alternatives' 
put forward in collllllente when these effects 
cannot be readily ascertained and the 
alternatives are deemed only remote and 
speculative possibilities, in view of basic 
changes required in statutes and policiee of 
other agencie&-making them available, if at 
all, only after protracted debate and litigation 
not meaningfully compatible with the time
frame of lhe needs to which the underlying 
proposal ia addressed." Natural R.esources 
Defense Council. v. MDrton. 148 U.S. App. 
D.C. 5, l!>-16, 4S8 F. 2d 827, 837-838 (1972). 

1 The review of allemalives ii limited lo · 
altemativea &bat 11N applicable lo and c:oapatible 
with the propo1ed plant, the applicant's aervic:e area 
and the· rqional tran1misaion network, altematlvea 
that ere not prohbiled by local, 1tate or federal 
regulations. and altemelivea that can be judged a1 
practical &om a technical 1tendpoint with reaped to 
the propoaed date1 of plant operation. 

•'Natural Reaaurr:es Def,;11118 Council Inc. v. 
Morton. 458 F. 2d 1121 at 113'. 837 (U.S. App. D.C. 
1972). 

See also Life of the Land v. Brinegar. 485 F. 
2d 460 (CA9 i973J, cert. denied. 418 U.S. 961 
(1974). Common sense also teaches us that 
the "detailed statement of alternatives" 
cannot lie found wanting &imply because the 
agency failed to include every alternative 
device and thought conceivable by the mind 
of man. Time and resources are simply too 
limited to hold that an impact sta.tement fails 
because the agency failed to ferret out every 
posB1'ble alternative, rt!8anllesa c,f how 
uncOllllllOII or anlcnown that altemllim may 
have been at the lime the project was · 
approved• • •. 

Vermont Yankee Nuclear Power Corp. v. 
NRDC. 435 U.S. 519 et 551 (1978). Accord: 
Seacoast Anti-Pollution Leogue v. Nuclear 
Regulatory Comm!sslon. 598 F. 2d 1221.at 
1223 (1st Cir. 1979). 

In Sie/T'O Club v. Morton, 510 F. 2d 813 
at 820 {5th Cir. 1975), the Court of 
Appeals stated: 

• • • The courts have approached th~ir 
review of claim• that.congressionally · 
specified detail of environmental eft'ects was 
lacking in an EIS with a view that Congress 
did not intend to mandate perfection, or 
intend "for an impact 1talement to document 
every particle of knowledge that an agency 
might compile in considering the proposed 
action.''. (Footnotes omitted.) 

In Cady v. Morton, 527 F. 2d 786 at 796 
(1975), the Court of Appeals for l'1e 
Ninth Circuit concluded that "the fact 
that the EIS concedes that certain 
environmental effects are not known 
• • • does not necessarily undermine 
the adequacy of the statement • • *" 
The court reasoned: 

Neither section 102{2) (BJ or (q [42 U.S.C. 
I f332 (2) (Bl or (qj can be read es a 
requirement that complete information 
concerning the environmental impact of a 
project must be obtained before action may 
be taken. If we were to impose a requirement 
that an impact statement can never be 
prepared until an relevant environmental 
effects were known, it is dOl!btful that any 
project could ever be initiated. Jicarilla 
Apache Tribe of Indians v. Morton, f71 F. 2d 
1275, 1280 (9th C.ir. 1973). 

With respect to the requisite level of 
detailed information, • the courts have 
held that the detail required '.'* • • is 
that necessary to establish that an 
agency in 8()od faith objectivity has 
taken a sufficient look at the 
environmental consequences of a 
proposed action and at alternatives to 
that action.M I Information has been 
considered irufficient if it permits a 
reasoned. choice to be made among 
different counell of action 8!ld if it 
provides enough detail to :m.ible those 
who did not have a part in r.x.•mpiiing the 
information to IDlderstand and consider 
meaningfully the pertinent 
enviJ'onmental influence9 involved. 
. Tile consideration to be given 

'An BIIIDCJ'• infomie~lHriq ebliptiom, 
like an ageacy'1111Hr NPJ>A obllptiona a1e 
neceanarily bollllded by a rule ol. reBaQD. Slate of 
Alaska v. Andrus, 5IIO F .id 485 at 472-473 (D.C. Cir .. 
1978). 

'Save Our Sycon,al'll w. Mlluapolilan Atlanta, 
Etc .. 578 F .2d 573 et 571 (Sta ,Cir. 1ft). 

alternatives ii discussed in the"!)pin~. 
of the Atomic Safety and I..icmJsins .' " 
Appeal Board in ALAB-531 (In the ' ' : 
Matter of Portland General FJei:tric 
Company, et aL Trojan Nuclear Plant. 
Docket No. 50-344, 9 NRC 263'{19~)'.) 1 

in that case. which involved an · · 
amendment to an· operating license fpr, 
a facility for which a full NEPA re\'i_eih· · 
had already been,conducleci the AppeHI 
board affirmed the ruling of the · . ,' , . ·, 
Licensing Board that an erivironniental '. 
impact st~temenl need not be prepared 
in connection with an amendment to the 
operating license for the Trojan nuclear 
facility which amendment would permit. 
the expansion of the capacity of the ·. 
facility's spent fuel storage ·pool by 
replacing the existing storage racks 
which provided space for 280 fuel 
assemblies with new storage racks . . 
which would provide space for 651 fuel 
assemblies. The conclusion of the · 
Licensing Board was based on a finding 
that the environmental impacts . . . 
associated with the expansion of fhe 
capacity of the spent fuel. pool were 
local in character and insignifi~anl in 
extent. 7 For this same reason, the 
Licensing Board also declined to . 
consider alternatives to pool capacity 
expansion, reasoning that "~ • . * if the , · 
environmental effects of the proposed. · 
action are negligible, the impacts of any_-· 
alternatives perforce must be equal or . 
greater • • *" and citing MSierra Club v. 
Morton, 510 F. 2d 813, 825 (5th Cir. 1~75) 
for the proposition that alternatives 
which would occasion similar or greater
harm need not be evaluted. 8 NRC al 
454." 8 

The Appeal Board endorsed this view;·. 
stating: 

As we read it, the NEPA mandate that 
alternatives to the proposed licenaill8 action 
be explored and evaluated does not come 
into play in such circumstances-in short. 
there is no.obligation to search out possible 
alternatives to a course which itself will not 
either hsnn the environment or bring into . 

, serious qaelltion the mannl!I' in which this 
country's rwourc.es are being expended. 9 
NRC 263 111 266. . 

The Appeal Board also concluded tl1;it: 

• • • The staff and LicemiD8· Board , 
properly confined themselves lo an 
identification and appraisal of those 
environmental effecta directly attributable to 
the expansion c,f the capacity of the Trojan 
poot Becauee pendil18 or peat licensil18 -

1 In evaluaiing this decillian of die Appeel Board., 
It is important to keep the r..ctual context in which · 
it wae rendered clearly in mind. The action under 
coneideration WH an amendment to en openlffllll, 
license. Prior lo ilsuance of the operating licenae. a 
full NEPA review. includiQg,miderat..di of ... 
altemalivea. WB11C011ducled. NEPA den not require,
that the 1ame llf'(lWld be replowed, 

'"(T)he mdence establl1he1 without . 
contradiction that tbe Jll'OON8 of inllt11lli111 the new 
racks in that pool end the operation el the pool with 
it1 expanded capacity will neither (1) 11'11ail more · 
then neslisible environmental impacts: nor (2) 
involve the commitment of available resources 
respecting which there ere unre&olved oonflicts 
' ' '. (footnote1 omitted!" 9 NRC 263 at 266. 

1 9 NRC 283 at 265. 
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actions affecting the capacity of other spent 
fuel pools could not either enlarge the 
magnitude or alter the nature of those effects 
there was th11111 no occasion to take into 
account any such actions in determining the 
license application at bar. 9 NRC 263 at 268. 

As indicated in the preceding 
discussion, the Commission's general 
approach to the consideration of 
alternatives from the standpoint of 
NEPA is closely tailored to the nature 
end scope of the Commission's licensing 
end related regulatory functions, 
inclucling the fact that the Commission's 
role in protecting the radiological health 
and safety of the public is a limited one, 
confined primarily to granting 
applications with or without conditions 
or denying applications, and does not 
include authority to undertake 
developmental programs. At the same 
time, the Commission and the NRC staff 
have made a concerted effort to make 
sure that this approach is implemented 
in such a way that the basic NEPA 
requirement that an agency in good faith 
objectivity take a hard look at the 
environmental consequences of a 
proposed action and at the alternatives 
to that action, 9 is fully satisfied. From 
the standpoint of the Commission's 
basic functions, the Commission is of 
the opinion that this approach, which 
has been followed in revised Part 51, is 
both best suited to achieving the 
objectives of NEPA and consistent with 
the provisions of NEPA as interpreted 
by the courts in light of the rule of 
reason. 

Worst Case Analysis 

3. 40 CFR 1502.22{b}. This section 
provides that "[i]f the information 
relevant to adverse imoacts is essential 
to a reasoned choice among alternatives 
and is not known and the overall costs 
of obtaining it are exorbitant or (2) the 
information relevant to adverse impacts 
is important .to the decision and the 
means to obtain it are not known (e.g., 
the means for obtaining it are beyond 
the state of the art) the agency shall 
weigh the need for the action against the 
risk and severity of possible adverse 
impacts were the action to proceed in 
the face of uncertainty. If the agency 
proceeds, it shall include a worst case 
analysis and an indication of the 
probability or improbability of its 
occurrence." 

Section 1502.22(b) summarizes the 
environmental decisionmaking process 
and identifies the points at which 
agencies must make decisions when 
information is not known. Thus, each 
agency must decide for itself whether 
the information which is not known is 
relevant to adverse impacts and if 
relevant, whether the information is 
important to the decision. The agency 

• Natural Resources Defense Council. Inc. v. 
Morton. 458 F. 2d 827 lU.S. App. D.C. 1972). 

must also decide whether it wishes to 
proceed with the action in the absence 
of needed information. Up to this point. 
the Commission has no difficulty with 
the provisions of§ 1502.22(b). The 
problem lies in the final sentence which 
states that "[i]f the agency proceeds 
[with the action], it shall include a worst 
case analysis and an indication of the 
probability or improbability of its 
occurrence." By thus specifying what 
information the agency must consider in 
order to achieve the NEPA policy goal of 
minimizing adverse impacts and in order 
to make a reasoned decision among 
alternatives, § 1502.22(b) becomes. in 
essence, a substantive requirement 
rather than a procedural regulation. As 
stated earlier, it is the Commission's 
view that NRC is not bound by those 
portions of CEQ's NEPA regulations 
which have a substantive impact on the 
way in which the Commission performs 
its regulatory functions. As discussed in 
the following paragraphs, the 
Commission has articulated its interim 
policy regarding Nuclear Power Plant 
Accident Considerations under NEPA 
(45 FR 40101--40104, June 13, 1980). 

The courts have held that the nature 
and form of environmental analysis 
required· in any given case are matters 
left to the discretion of the agency 
involved. Alaska v. Andrus, 580 F.2d 
465, 480 (D.C. Cir. 1978). This must be 
particularly true where determinations 
respecting the nature and form of that 
environmental analysis involve 
consideration of complex technical 
questions particularly within the 
competence of the agency to evaluate. In 
these circumstances, the judgment of the 
NRC as the agency with the requisite 
technical expertise should govern. 

Since December 1, 1971, when the 
former Atomic Energy Commission 
published a proposed Annex to 
Appendix D of 10 CFR Part 50 (36 FR 
22851) containins certain standardized 
assumptions to be used by applicants in 
discussins accidents in environmental 
reports, both the AEC and the NRC, its 
successor agency, have been actively 
concerned with the problem of how the 
cc.,nsequence1 of nuclear power plant 
accidents should be evaluated, both 
from the standpoint of safety and from 
the standpoint of their environmental 
impact. This continuing concern led to 
the publication of the Reactor Safety 
Study (WASH-1400) in draft form in 
August 1974 and final form in October 
1975, follow,id by the publication in 
September 1978 of the "Risk Assessment 
Review Group Report to the U.S. 
Nuclear Regulatory Commission," 
NUREG/CR--0400. On January 18, 1979, 
the Commission issued a policy 
statement on the Reactor Safety Study 
in light of the Risk Assessment Review 
Group Report. In this policy statement. 

the Commission accepted the findings of 
the Review Group on the achievements 
and limitations of the Reactor Safety -
Study. The accident on March 28, 1979 
at Three Mile Island, Unit 2, emphasized 
the need for a change of policy on how 
to analyze and evaluate the 
environmental consequences of 
accidents. 

On June 13, 1980, the Commission 
responded to this need by publishing a 
Statement of Interim Policy (45 FR 
40101--40104) containing guidance. to be 
effective immediately. on the treatment 
to be accorded nuclear power plant 
accidents in environmental impact 
statements prepared pursuant to section 
102(2)(C) of NEPA. In issuing the interim 
guidance. the Commission noted that its 
"experience with past NEPA reviews of 
accidents [conducted in accordance 
with the set of standardized 
assumptions contained in the former 
proposed Annex to Appendix D of 10 
CFR Part 50, now withdrawn] and the 
TMI accident clearly leads us to believe 
that a change is needed • • *." The 
Commission also stated.that"* • • 
pending completion of rulemaking 
activities in the areas of emergency 
planning, 10 siting criteria, and design 
and operational safety [including 
rulemaking relating to degraded core 
cooling and core melt accidents] all of 
which involve considerations of serious 
accident potential, the Commission finds 
it essential to improve its procedures for 
describing and disclosing to the public 
the basis for arriving at conclusions 
regarding the environmental risks due to 
accidents at nuclear power 
plants • • •. 

It is the Commission's expectation 
that this guidance, 11 will remain in 
effect until such time as the Commission 
is able to continue the rulemaking 
proceeding initiated December l, 1971, 
for the purpose of codifying the 
Commission's position on the treatment 
of accident risks under NEPA. Because 
of the number and importance of other 
safety-related matters which are 
relevant to accidents and their 
consequences and which must first be 
addressed in speparate rulemaking 
proceedings, it is the Commission's 
considered opinion that it would be 
premature at this time to attempt to 
codify the guidance and formally 
incorporate it into the Commission's 

!regulations. As indicated in the 

10 On Ausuel 19. 1980. the Commission published 
e final rule, to be effective November 3. 1980. . 
upgrading its emergency planning regulations (45 FR 
55402-55413.) . 

11 The Commission's prior position as set out in 
the former proposed Annex to Appendix D of 10 
CFR Part 50 hea consistently been upheld by the 
courts. See: Carolina Environmental Study Group v. 
United States. 510 F.2d 796 et 799 (1975): Vermont 
Yankee Nuclear Power Corp. v. NRDC. 435 U.S. 519 
et 551 (1978): Hodder v. NRG. 13 ERC 1711 (1978). 
cert. denied. 13 ERC 1713 (1979). 
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guidance, the Commission expects the 
experience gained under the Statement 
of interim Policy and the close study 
given to significant safety-related issues 
jin connection with the Commission's on
going activities, including rulemaking, to 
make existing and future nuclear power 
plants safer, to play an important and 
formative rule in determining to scope 
and content of future NRC regulations 
de:> 1ing with ,the treatment of accident 
risks under NEPA. 

As formulated in the Statement of 
Interim Policy, the Conunission guidance 
on how accident considerations are to 
be handled in future NEPA reviews. 
states, in part, that-

II is the position of the Commission that its 
Er.vironmental Impact Statements. pursuant 
to ' ' ' !NEPA] shall include a reasoned 
cor.sideration of the environmental risks 
(:mpacts) attributable to accidents at the 
particular facility or facilities within the 
scope of each such statement. In the analysis 
and discussion of such risks, approximately 
equal attention shall be given to the 
probability of occurrence of releases and t0 

the probability of occurrence of the 
em·ironmental consequences of these 
rel.,ases. Rel,;,ases refer to radiation and:ar 
radioaC'tive materials entering en\'irt1nmen!al 
exposure pathways, including air. water. end 
ground water. 

E,·ents or accident sequences that lead to 
releases shall include but not be limited to 
those that can reasonably be expected to 
occur. In-plant accident sequences that can 
lead to a spectrum of releases shall be 
discussed and shall ir.dude sequences tliat 
can result in inadequate cooling of reactor 

lfuel end to meiting of the reactor core. The 
1xtent to which events arising from causes 
external to the plant which ere considered 
possible contributors to the risk associated 
with the particular plant shall also be 
discussed' • '. 

The environmental consequences of 
releases whose probability of occurrence hes 
been estimated shall also be discussed in 
probabilistic terms. Such consequences shell 
be characteri:ted in terms of potential 
radiolo8ical exposures to individuals. to 
population groups. and where applicable. to 
biota. Health and safety risks that may be 
associated with exposures to people shall be 
discussed in a manner that fairly reflects the 
current state of knowledge regarding such 
risks. Socioeconomic impacts that might be 
associated with emergency measures during 
or following an accident should also be 
discussed. The environmental risk of 
accidents should also be compared to and 
contrasted with radiological risks associa led 
with normal and anticipated operational 
releases. 

In promulgating this interim guidance. the 
Commission is aware that there are and will 
likely remain for some time to come many 
uncertainties in the application of risk 
assessment methods. end it expects that its 
Environmental Impact Statements will 
identify major uncertainties in its 
probabilistic estimates. On the other hand the 
Commission believes that the state of the art 
is sufficiently advanced that a beginning 
should now be made in the use of these 
methodologies in the regulatory process, and 
that such use will represent a constructive 

[
nd rational forward step in the discharge of 
, rP.sponsibilities. 

Applied consistently, in accordance 
with its terms, the Commission's 
Statement of Interim Policy on Nuclear 
Power Plant Accident Considerations 
under NEPA can be expected to have a 
broad and pervasive impact. Under the 
provisions in 40 CFR 1502.22(b], an 
agency need only undertake the 
preparation of a worst case analysis, 
including an indication of the 
probability or improbability of its 
occurrence. when information relevant 
to adverse impacts is essential to a 
reasoned choice among alternatives is 
not known and cannot be obtained and 
the agency has decided to take the 
action despite the demonstrable 
absence of information. In these 
circumstances, which are limited to 
those in which the uncertainty of the 
requisite information base is recognized, 
the worst case analysis serves as a 
counterweight which the agency is 
required to place in the balance to 
assure that the need for the action 
which the agency is, in fact, planning to 
take is properly weighed against the risk 
and severity of possible adverse 
impacts. ln accordance with the intent 
and the guidance contained in the 
Commission's Statement of Interim 
Policy, the NRC staff will initiate 
treatments of accident considerations in 
its ongoing NEPA reviews of nuclear 
power plants. i.e .• for any proceeding at 
a licensing stage where a Final 
Environmental Impact Statement has 
not yet been issued. In addition, all 
Environmental Reports submitted by 
applicants for construction permits and 
for operating licenses on or after July 1. 
1980, should also include a discussion of 
the environmental risks associated with 
accidents that follows this interim 
guidance. 

Although the Commission's Statement 
of Interim Policy addresses accidents at 
nuclear power plants, the general 
principles arrd objectives enunciated in 
the Interim Statement and quoted in pert 
in this preamble are readily applicable 
to and equally appropriate for other 
types of NRC licensing and regulatory 
actions for which the NRC staff has 
determined to prepare an environmental 
impact statement. (See§ 51-20(b), which 
decribes types of actions, in addition to 
actions relating to nuclear power 
reactors, for which environmental 
impact statements will be prepared.) In 
considering the environmental risks 
attributable to accidents. which might 
occur in connection with these types of 
NRC licensing and regulatory actions. 
the NRC staff will follow the principles 
in the Statement of Interim Policy as a 
matter of general guidance. 

On Mdrch 25. 1980. the staff of the 
Council on Environmental Quality 
submitted a copy of the Environmental 
Law lnstitute's report entitled "NRC's 
Environmental Analysis of Nuclear 
Accidents: Is It Adequate?" dated 

February 4, 1980, and a copy of a letter 
dated March W, 1980. from CEQ 
Chairman Gus Speth to NRC Chairman 
John Aheame for NRC consideration as 
a Council comment on the Commission's 
propused revision of 10 CFR Part 51 as 
published in the Federal Register on 
March 3, 1980. Both the letter and the 
report were highly critical of NRC's past 
practices with respect to the 
environmental analysis of possible 
nuclear accidents under NEPA.. The 
CEQ letter characterized NRC treatment 
of potential accidents and their 
cnvirm,.:nental impacts in environmental 
impact statements as " • • • largely 
perfunctory. remarkably standardized, 
and uninformative to the public ' • ' " 
despite "the broad diversity of size. 
design. and location of the nuclear 
reactors licensed by the Commission 
over tl.e years, • • • ." Noting that the 
typical NRC environmental impact 
statement "does not consider or analyze 
the possibility of a major accident even 
though it is these 'Class 9' accidents 
which have ihe potential for greatest 
environmental harm and which have led 
to the greatest public concern • • • ,'' 
CEQ identified the policy contained in 
the proposed Annex to Appendix D of 
10 CFR Part 50 as published for 
comment in December 1971 as the 
culprit primarily responsible for the 
problem. 

In its Statement of Interim Policy. the 
Commission has formally withdrawn the 
proposed Annex to Appendix D of 10 
CFR Part 50 and stated that as of June 
13, 1980, the effective date of the 
Statement of Policy. the Annex shall not 
be used by applicants or by the NRC 
staff. The reasons given for the 
withdrawal, which reflect many of the 
concerns voiced by CEQ, are: 

1. The Annex proscribes consideration of 
the kinds of accidents (Class 8) that, 
according to the Reactor Safety Study. 
dominate the accident risk. 

2. The definition of Class 8 accidents in the 
Annex ia not sufficiently precise to warrant 
its further use in Commission policy. rules. 
and regulations. nor as a decision criterion in 
agency practice. 

3. The Annex's prescription of assumptions 
lo be used in the analysis of the 
environmental consequences of accidents 
does not contribute to objective 
consideration. 

4. The Annex does not give adequate 
consideration to the detailed treatment of 
measures taken to prevent and to mitigate the 
consequences of accidents in the safety 
review of each application. 

In order to make doubly clear that 
Class 9 accidents would now be 
considered in environmental impact 
statements. the Commission stated: 

• ' ' Environmental Impact Statements 
shall include considerations of the site
specific environmental impacts attributable 
to accident sequences that lead to releases of 
radiation and/or radioactive materials. 
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including sequences that can result in 
inadequa le cooling of reactor fuel and to 
melting of the reactor core (Class 9 
ac,cjdents]. In this regard, attention shall be 
given bcith to the probabi!ity of occurrence of 
such releases and to'the environmental 
consequ.ences of such releases • • · • 

. The Commi~sion ~!so indicated that 
under the newinterm policy, the. 
·treatment of accident considerations 
"will take into account significant site~ 
and plant-specific features, [and] will 
result in more .detailed discussions of 
accident risks than in previous 
environmental statements, particularly 
for those related to conventional light 
water plants 11t land-based sites." 

In its letter of March 20, 1980, CEQ 
stated:· 

We also·encourage the Commission to 
consider preparing supplemental accident 
analyses for plants currently licensed for 
operation .. particularly for those located near 
high population-centers and those with
unique features. suggesting higher risk • • • 

The following excerpts from the 
Commission's Statement of Interim 
Policy are relevant-to this concern: 

It is the Intent ~f the Ccimmis~ion in issuing 
this State~ent of Interim Policy that the staff 
will initiate treatments of accident 
considerations. in accordance with the 
foregoing guidance, ·in its ongoing NEPA 
reviews, i.e., for any proceeding at ·a licensing 
stage where a Final Environmental Impact 
Statement has not yet been issued • • • it is 
also the intent of the ·Commission that the 
staff taice. steps to identify additional cases 
that niight warrant early consideration of · 
either additional features or other actions 
which would prevenfor mitigate thii 
consequences 'of serious accidents. Cases for 
such.consideration are ihose for which a 
Final EnvironmentarStatement has already · 
been issued at the Construction Permit stage 
but.for.which the Operating License review 
stage has not yet. been reached. In carrying 
out this directive, the staffshciuld consider 
relevant site features. including population 
density, associated with' accident risk in 
comparison to such features at presently 
operating plants. Staff should. also consider 
the likelihood that e_ubstantive changes in 
plant design features which may compensa\e 
further for adverse site .features may be more 
easily inqorporated in plants when . 
construction has riot yet progressed very far. 

In addition to CEQ, eight other 
commenters expressed views on the 
provisions of 40

1
~FR 1502.22(b) relating 

to worst case analysis. Three . 
commenters, the States of Georgia and · 
Illinois and the County of Suffolk. New 

. York, expressed broad support for the 
CEQ position. As the previous . 
discussion illustrates. the Commission. 
in its Statement ·of Interim Policy on· ·· 
Nuclear Pow·er Plant Accident 
Considerations. has responded 
affirmatively to these concerns. 

Five commenters, relying on existing 
case law holding that an environmental 
impact statement need not discuss 

-remote,and highly speculative 

consequences .or events whose 
occurrence is extremely improbable, and 
that the consideration to be given to 
environmental risks incident to , 
reasonable alternative courses of action 
is subject to a rule of reason, expressed 
the view that the provisions of the CEQ 
regulations relating to worst case 
analysis (40 CFR 1502.22(b)) are not . 
mandated by the statutory provisions of 
the National Environmental Policy Act 
of 1969, as amended. One of these . 
commenters expressed the view that the 
"' • • future treatment of Class 9 
accidents in environmental impact 
statements is a complicated question 
that, in our opinion, requires more 
detailed consideration than is possible 
in the present notice-and-comment 
rulemaking." The Commission's action 
of June 13, 1980 promulgating policy 
guidance on the treatment to be 
accorded accidents in environmental 
impact statements and inviting 
comments thereon responds directly to 
this concern. · 

Major Federal Action · 

4. 40 CFR 1508.18. This section defines 
"Major Federal action" to include. inter 
alia, "the circumstance where the · 
responsible officials fail to act and that 
failure to act is· reviewable by courts or 
administrative tribunals under the 
Administrative Procedure Act or other 
applicable law as agency action." In · 
inviting comments and suggestions on · 
this section, the Commission specifically 
noted that l 1508.18 does not appear to 
address the question whether an 
environmental assessment or 
environmental impact statement is 
required when the Commission denies a 
petition for rulemaking under 10 CFR 
2.8021 

Six commenters expressed views on 
§ 1508.18, two supporting and one 
opposing the definition. with the 
remainder offering general ·comments of 
an explanatory nature. In its preliminary 
comments, CEQ encouraged the 
Commission to adhere to the definition 
of "major federal action" set forth in 
§ 1508.18, noting that in some cases, a 
denial of a petition for rulemaking 
involves consideration of certain generic 
issues which warrant NEPA review. 

Although § 1508.18 classifies 
reviewable failures to act as actions. 
§ 1508.18 does not classify every action 
of this type,as a major Federal action 
requiring preparation of an . 
environmental impact statement. 
Similarly, although denials of petitions · 
for rulemaking fall within this broad 
class of Federal actions, not all denials 
of rulemaking petitions are major 
Federal actions for which an 
environmental impact statement must be 
prepared. Since it is not possible to 
forecast with any degree of certainty the 
entire range of situations in which 

environmental review would be 
appropriate, the Commission has . 
decided, after careful review of the 
pertinent stat,utes and case law, that 
with respect to de_nials. of petitions for 

, ,rulemaking, the Commission.accep.ts the 
CEQ definition, and thus does not 
categorically exclude denials of 
petitions for rulemaking from 
environmental review. 

In reaching this conclusion, the 
Commission recognized that there.may. 
in fact; be situations, such as those 
presented by petitions which address 
substantive matters on which the 
Commission does not have an existing 
policy, where the denial of a petition for 
rulemaking constitutes a major Federal 
action warranting scrutiny under NEPA. 
In such cases, which are expected to be 
few in number, the Commission fully 
intends to undertake the requisite 
environmental analysis to determine 
whether- to prepare an environmental 
impact statement. On the other hand, it 
appears that there are ceriain situations 
where the action of the Commission in 
denying a petition for rulemaking.need 
not be subject to environmental revie\\'., 
Where, for instance, the action ·of the · 
agency in denying the petition 'is not' 
reviewable in either an administrative 
or judicial tribunal, 40 CFR 1508.18 
clearly excludes such action from the 
definition of "major federal action." 
Likewise, where the petition-relates to a 
section of the regulations categorically 
excluded from NEPA analysis (see 
§ 51.22(c) (1), (2) and (3)), the action of 
the agency in denying such a petition · 
need not be subjected to scrutiny under 
NEPA. And finally, where the petition 
raises·an issue or issues consid·ered and 
resolved by the Commission in ·some 
earlier action, the Commission need not 
retrace its earlier steps and prepare 
another environmental impact statement 
or environmental assessment prior to · · 
denying the petition. In this later 
situation, the Commission, in denying· 
such a petition for rulemaking, is merely 
reaffirming its previous policy decision.' 
Accordingly, there is no requirement 
that an environmental impact statement 
or en\'ironmental assessment be 
prepared. These examples-the list is by 
no means exhaustive-illustrate soine of 
the situations where the action 'of the· 
Commission in denying a petition for 
rulemaking does not fall within the 
ambit of NEPA. 

Response to Comments on and Changes 
to Specific Provisions of the Proposed 
Rule · 

Although the basic structure of 
revised Part 51 is essentially the same 
as that of the proposed rule, some 
provisions of the proposed rule have 
been revised. In addition, certain minor 
editorial and clarifying changes have 
been made. The principal differences 
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between the proposed revision of Part 51 
as published for comment on March 3, 
1980 and the text of Part 51 as adopted 
and promulgated by the Commission in 
final form are identified and discussed 
below in the order in which they appear 
in the regulation. 

Several commenters noted that the 
proposed regulations failed to specify 
how the Commission's responsibilities 
under other environmental laws, such 
as, for example, the National Historic 
Preservation Act of 1966, the Wild and 
Scenic Rivers Act. the Endangered 
Species Act of 1973 and the Coastal 
Zone Management Act of 1972, would be 
accommodated. As explained in the 
preamble to the proposed rule, new 
subparts will be added to Part 51 as 
necessary to incorporate any additional 
regulations which may be required to 
implement provisions of other 
environmental laws. To the extent 
practicable, the Commission intends 
that its responsibilities under other 
environmental laws be coordinated with 
its NEPA procedures. 

Section 51.10 Purpose and scope of . 
subpart: Application of regulations of 
Council on Environmental Quality. 

The first paragraph of§ 51.lO(b) of the 
proposed rule which identified certain 
provisions of the CEQ regulations to 
which the Commission intended to 
devote further study has been revised. 
The revision affirmatively recognizes 
the Commission's continuing obligation 
to conduct its domestic licensing and 
related regulatory functions in a manner 
which is both receptive to 
environmental concerns and consistent 
with the Commission's responsibility as 
an independent regulatory agency for 
protecting the radiological health and 
safety of the public. No change has been 
made in those provisions of§ 51.lO(b) 
which reserve the Commission's right to 
act independently (see § 51.lO(b) (1), (2) 
and (3) which relate respectively to the 
examination of future interpretations or 
changes in the CEQ regulations, the 
preparation of independent 
environmental impact statements and 
the right to make final decisions.) 

Three commenters suggested that the 
proposed rule be revised to provide 
more specific guidance on the 
limitations imposed on NRC's 
environmental review authority by 
section 511(c)(2) of the Federal Water 
Pollution Control Act. Several sections 
have been added to revised Part 51 to 
clarify NRC's licensing and NEPA 
responsibilities with respect to water 
quality. 

The Commission has amended 
I 51.10(c) to reflect the conclusion of the 
Atomic Safety and Licensing Appeal 
Board 12 that Federal responsibility for 

"Tennessee Valley Authority (Yellow Creek 
Nuclear Plant, Units 1 and 2) ALAB-515, 8 NRC 702, 

regulating nonradiological pollutant 
discharges into aquatic bodies rests 
with the Environmental Protection 
Agency. 

Consistent with th.e Appeal Board 
decisions, the Commission has also 
amended § 51.22(c) to exclude from the 
NEPA process as a categorical exclusion 
amendments to permits and licenses 
deleting from those permits and licensPs 
any limiting conditions of operation or 
monitoring requirements based on or 
applicable to any matter subject to the 
provisions of the Federal Water 
Pollution Control Act [Category 17). Thc> 
NRC will rely on agencies with authority 
under the Federal Water Pollution 
Control Act to determine the need for 
and, accordingly, to impose 
requirements for any mitigative actions 
necessary to protect the aquatic segmen! 
of the environment from the impacts of 
nonradiological pollutant discharges 
resulting from station construction and 
operation. Further, NRC will rely on 
those agencies to prescribe monitoring 
as necessary to document actual effec1ij 
of station operation. 

One caveat deserves mention. The 
Commission does not intend these 
revisions to 10 CFR Part 51 to be 
interpreted to mean that NRC no longer 
has any operational responsibility with 
respect to the aquatic environment. In 
connection with its independent 
responsibilities under other statutes. the 
NRC may indeed be required to consider 
m,i.tters relating to the aquatic 
Decemher 27. 197B; Carolina Pawer and light 
Compan}· (H. B. Robinson, Unit No. 2) ALAB-569, 10 
NRC 557, October 31, 1979. 

• ' • Suffice it to recall that in Ye/Jaw Creek. 
after an exhaustive analysis of the Water Act'a 
legislative history (8 NRC at 700-lZ), we explained 
that it provided the following lessons [id. at 712-13): 

''The first is that the spread of Federal 
responsibility for water quality standards and 
pollution control among the various licensing 
agencies, which resulted from the reading given 
NEPA by the Calvert Cliffs court. has been 
curtailed. That responsibility is shifted to EPA as its 
exclusive province. The second ia that the mandate 
to acquire 'expertise' in developing, setting, and 
enforcing effluent limitations and water quality 
standards is also given to EPA: federal licensing 
agencies are to rely on that agency when such 
matters are involved and not develop duplicate 
expertise on their own. Third, those egencies are not 
to 'second-guess' EPA by undertaking independent 
analyses and setting their own standards in this 
area. And, finally, given the pointed Congressional 
comments cited, NRC, as statutory successor to the 
AEC, is unmistakably bound by those strictures. 

"To be 1ure, in deciding whether to license 
9Pl!Cific projecta, each agency must continue to 
weigh any reeultlng degradation of water quality in 
l!ll NEPA coat-benefit balance. Section 511(c)(2) 
doe1 not change !hie obligation. Rather, lie 
intendment ie to limit those agencie1' NEPA roles to 
that balancing, leaving the 1ubatantive reguletlon of 
water pollution in EPA'e hande." 

On the basin of thi1 analy1i1, we held aquarely 
"that NRC may not undercut EPA by undertaking its 
own enalyeea and reaching ita own conclusions on 
water quality issue, already decided by EPA." a 
NRC et 715 • • •. 

• • ' events teach that the staff and Boards can 
best expend their limited resources by 
concentrating on those questions which only thio 
Commioeion can handle, rather than by duplicating 

environment. Under the provisions of · 
the Endangered Species Act of 1973, for 
example, the NRC is obliged to consider 
listed species and endangered habitats. 
many of which are associated w'ith the 
aquatic environment. 

The Commission is not unmindful of 
the fact that under certain provisions of 
the Federal Water Pollution Control Act, 
such as sections 401(ai(2) and 401(d), 
NRC licenses, like licenses issued by 
other Federal agencies, are subject .to· 
conditions deemed imposed by the 
Federal Water Pollution Control Act as 
a matter of law. In order to accord 
explicit recognition to these statutory 
requirements and at the same time to 
obviate the need to undertake a series of 
time-consuming actions to amend · 
specific licenses to incorporate 
conditions imposed by statute which 
may be subject to frequent change by 
certifying States, the Commission is 
amending§ 50.54 of its regulations to 
make clear that NRC licenses issued 
under 10 CFR Part 50 are subject to all 
conditions deemed imposed by the 
Federal Water Pollution Control Act as 
a matter of law, whether or not those 
conditions are stated in the license. 

Although the Commission is precluded 
from including in facility permits and 
licenses any conditions of its own 
relating to nonradiological discharges of 
pollutants to receiving waters, it does 
have an independent responsibility 
under NEPA to factor all significant 
impacts into its overall cost-benefit 
balance and to consider alternatives to 
the proposed action which are available 
for reducing adverse effects. These · · 
impacts include any degradation of 
water quality which may exist even 

the efforts of• sister agency in a field peculi;,rl)' 
within that agency's competence. This is fully 
consistent with statutory mandates. for Congress 
stressed in the amended Water Act that it was tu h~ 
implemented in a way that would avoid "need!,,_. · 
duplication."" · 

14 33 U.S.C. lZSl(f], which reads as follows: ll 1s 
the national policy that to the maximum extent · 
possible the procedures utilized for implementing 
this Act shall encourage the drastic minimization uf 
paperwork and interagency decision procedures. 
and the beet use of available manpower and funds. 
10 aa to prevent needlP.ae duplication and 
unnecessary delays at all levels of government. 

In sum, Congreea has designated EPA the FederJl 
guardian of the quality of the nation'• water,. That 
agency's deciaione may tum out to be wrong in 
particular canes. But the remedy-as the Licensing 
Board properly appreciated-is not for us to 
1ubetitute our judgment for EPA'a. We are bound to 
talie EPA'e considered decisions at face value. and 
1imply to factor them into our cost-benefit balance. 
The Board below acted correctly in doing so. 
ALAB-569, 10 NRC 557 at ~62. 

In ALAB--515 (8 NRC 702 at 714), the Appeal 
Board 1tated that "we read that interagency 
agreement (the NRC-EPA Second Memorandum of 
Understanding] as adopting the position we do 
here." The Board also stated: "We think the NRC 
Policy Statement means exactly what it says. in 
committing this agency (NRCJ not to impose 
different monitoring requirements where EPA has 
acted. That reading ie conai1tent with the legislathr. 
history of the Water Act: to allow inconsistnet 
requirementa would not be." 
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though waler quality permits and 
certifications issued pursuant to the 
FWPCA have been fully complied with. 
In m_aking that balance. as discussed in 
two NRC decisions, 13 the NRC may 
accept and use without independent 
inquiry the determinations made by EPA 
or the permitting authority concerning 
the magnitude of the aquatic 
environmental.impacts. In order to 
satisfy its NEPA obligations and 
complete the overall cost-benefit 
balance in those instances where no 
assessment of aquatic impacts is 
available, the NRC must determine the 
magnitude of the potential aquatic 
impacts. The NRC may either do this on 
its own or in conjunction with the 
permitting authority and other agencies 
having relevant expertise. The NRC 
recognizes. however. that in carrying out 
these NEPA responsibilities, it has no 
authority to rely on limitations or 
monitoring requirements which are. 
different from those imposed by EPA or 
the Pt:?rmitting authority pursuant to the 
Federal Water Pollution Control Act. 

The Commission views its 
responsibililies under NEPA a~ 
including the responsibility for keeping 
informed of the environmental effects of 
its licensing actions. For effects 
involving degradation of the aquatic 
environment, the reporting requirements 
of NPDES permits issued pursuant to the 
Federal Weter Pollution Control Act will 
be generally relied upon to alert the 
NRC to potential problems. In addition. 
the Commission will continue its 
practice of including conditions in its 
licenses to assure that it is kept 
knowledgeable about other 
environmental matters involving its 
licensees. This practice is consistent 
with the CEQ regulations which obligate 
agencies to adopt monitoring and 
enforcement programs where 
appropriate (40 CFR 1505.2(c)). The CEQ 
regulations.also provide that the lead 
agency shall"* • • include appropriate 
conditions in grants, permits or other 
approvals" (40 CFR 1505.3(a)), and 
provide mitigation and monitoring 
information to cooperating agencies and 
the public upon request (40 CFR 1505.3 
(c) and (d)). 

·Jn the opinion of the Commission, this 
well-established practice should be 
appropriately reflected. in the 
regulations. Accordingly, the 
Commission is amending Part 50 of this 
chapter to add·a new§ 50.36b which 
provides that each operating license for 
a utilization or production facility may 
include environmental conditions. These 
environmental conditions may include 

"Public Service Company of New Hampshire 
(SeRbrook Station. Units 1 and 2). ALAB-366. 5 1'RC 
311. 48-58 (1977), affinned CLl-77~. 5 NRC 503, 508-
0P (1977): see also CU-78-1, 7 NRC 1. 24-2611978): 
Curolina Power£, Light Co. (H. B. Robinson. Unit 
No. 2]. AI.AB-569. 10 NRC 557. 560-563 (1979). 

procedures for reporting and keeping 
records of environmental data, and 
conditions and monitoring requirements 
for the protection of the non-aquatic 
environment. They will be drafted in a 
manner which recognizes that the 
regulation ef nonradiological pollutant 
discharges to aquatic bodies lies with . 
the appropriate NPDES permitting 
agency. Environmental conditio~s wiil 
be derived from information coritained 
in the applicant's environmental report 
as analyzed and evaluated iri the NRC 
record of decision. The Commission may 
also include additional environmental 
conditions as appropriate. A conforming 
amendment has been made to § 51.50. 

Section 51.lO[d), which relates to 
enforcement actions. has been revised 
lo make clear that section 102(2) of 
NEPA does not apply to denials of 
requests for 11ction submitted pursuant 
to 10 CFR 2.206. (See 40 CFR 1508.18{c1J.J 

Section 51.12 Application o_f subpart to 
ongoing em·ironmental work. 

Several comm~nters requested . 
additional guidance on the extent to · 
which the revised regulations would 
apply to ongoing environmental work. 
and identified certain ambiguities in the 
text of § 51.12 of the proposed 
regulations. In order to avoid undue 
delays in the review of applications for 
construction permits and operating 
licenses for nuclear power plants. one 
commenter suggested that the revii,ed 
regulations not be made applicable to 
em;ironmental reports completed within 
180 days after the effective date of the 
revised regulations or to environmentc1l 
impact statements completed within 90 
days after that effective date. Although 
the Commission has decided not to 
adopt this particular suggestion, it 
recognizes that practical problems are 
likely to arise while the new regulations 
are being phased in and the necessary · 
adjustments are being made in the 
conduct of NRC's environmental 
activities lo accommodate the new 
procedures. Sections 51.12 (a) and [bl 
have been revised to reflect these 
concerns. 

In adopting revised Part 51 in final 
form, the Commission directed that the 
revised regulations not.go into effect 
until the information collection 
requirements have been approved by· 
the Office of Management and Budget 
[0MB) or 75 days after the date of 
publication in the Federal Register, 
whichever is later. This grace period 
should enable applicants. the NRC stuff 
and any other interested persons, to 
make a more orderly transition from the 
old to the new procedures. A new 
§ 51.17 has beeen added and reserved 
for 0MB approval. 

Consistent with the intent of the CEQ 
regulations, the Commission does not 
intend revised Part 51 to be applied to 

ongoing environmental activities in a · 
manner which will require wmpleted. · 
environmental work or comrileted 
portions of environmental ~ork to be · 
redone solely.by reason of the adoption 
and promulgation of these revised 
procedures. Instead, the Commission 
expects the revised regulations to be 
applied to ongoing environmental work 
to the extent practicable and in 
accordance with a rule of reason. The 
extent to which the provisions of the 
revised regulations are applicable to 
environmental work in progress will 
depend in each case on how far and 
how satisfactorily that work has 
progressed. For example, if work on a 
draft or final environmental impact 
statement is nearing completion on the 
date the revised regulations become 
effective, the Commission would not 
expect the staff lo initiate a scoping 
process. On the other hand, the 
Commission wold not dissuade the staff 
from initiating a scoping process, even . 
though the time established in the 
revised reguations for the initiation of · 
scoping had passed, if the ongoing 
environmental work w.as al a stage 
where scoping might still be useful. 

At the present time, the Commission 
has pending before it a number of 
applications for licenses to op.erale 
nuclear power reactors which are in 
various stages of environmental and 
safety review. In each case, the draft 
environmental impact statement for the 
construction permit for the facHity was 
filed with the Environmental Protection 
Agency prior to July 30, 1979, the 
effective date of the CEQ regulations. In 
the majority of these cases, however, the 
draft environmental impact statement 
for the operating license has either not· 
been filed or was filed on or after that 
date. The Commission does not intend 
revised Part 51 to be applied in such a 
way that environmental work relating to 
the issuance of operatirig licenses for 
these facilities will be considered to be 
exempt from the provisions of re·vised 
Part 51 simply because the draft 
environmental impact statements on the 
construction permits for these facilities 
were filed with EPA prior to the 
effective date of the CEQ regulations. 

In accordance with § 51.12(b) of the 
revised regulations, the new procedures 
will be fully applicable to all 
environmental report~ filed by 
applicants on or after the effective date 
of revised Part 51, and to all 
environmental work undertaken by the 
NRC staff following a determination by 
the staff pursuant to § 51.25 to prepare 
an environmental impact statement or 
an environmental assessment, if the 
determination was made on or after the 
effective date of revised Part 51. 

The Commission's·primary concern, 
under both the old and the revised 
versions of Part 51, is lo satisfy its NEPA 
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obligations in an environmentally 
responsible manner. To this end, § 51.41 
of revised Part 51, like § 51.5(c)(3) of the 
Commission's former regulations, 
authorizes the Commission to require 
applicants to furnish additional 
environmental information whenever 
such information may be needed. One 
cannot automatically. conclude that 
because an environmental report has 
been filed or an environmental · . 
assessment or environmental impact 
statement has been completed, that no 
more environmental data or analysis 
will be requir.ed. Irrespective of the 
procedures which may or may not have 
been followed, completed environmental 
reports, assessments or impact 
statements which may have been found 
to be deficient will, of necessity, have to 
be supplemented or redone. By the same 
token, it should not be necessary to redo 
environmental reports, assessments, 
impact statements or other 
environmental work of high·quality 
solely because of the adoption of these 
revised procedures. 

Section·51.13 Emergencies. 
Section 51.13 has been revised to 

make clear that in taking actions subject 
to this section the Commission will 
consult with the Council on 
Environmental Quality about 
appropriate alternative NEPA 
arrangements as soon as feasible. 
Insofar as practicable, the Commission 
will endeavor to consult with the 
Council on Environmental Quality 
before taking the action. Since § 51.13 
applies to emergency circumstances in 
which the need for prompt action. may . 
make prior consultation impractical, it is 
the Commission's intent that the 
provision requiring that "the 
Commission will consulfwith the 
Council ea soon as feasible" be 
understood to include consultation with 
CEQ which occurs after the Commission 
has taken the eIIJergehcy action. The 
emergency circumstances to which · 
I 51.13 applies include situations in 
which the hazards ofradiaticin are likely 
to become more severe unless 
immediate mitigative or remedial 
actions are taken. 

Section 51.15 Time schedules. 
Section 51.15 has been revised to 

reflect more accurately the respective 
responsibilities of the NRC staff, the 
licensing and appeal boards and the 
Commission for the conduct of licensing 
proceedings. The revision is·consistent 
with the views expressed by the Atomic 
Safety and Licensing Appeal Board in 
ALAB-489, In the Matter of Offshore 
Power Systems (Floating Nuclear Power 
Plants) 8 NRC 194 at 201-208 (1978) that, 
absent Commission direction to the 
contrary, the licensing boards do not 
have the authority to control the NRC 
Staff's independent NEPA review or to 

dictate the schedule for completion of 
that review. 14 

Section 51.16 Proprietary i11f0I'ma:iv11. 

A new § 51.16 has been added to 
make clear that any proprietary 
information. whether submitted by 
applicants, petitioners for rulemaking, 
commenters, or other persons subject to 
the provisions of subpart A of revised 
Part st will be handled in accordance 
with established Commission 
procedures as specified in 10 CFR 2.790. 
Although the Commission believes that 
it will seldom be necessary to consider 
proprietary information in the review 
and evaluation of environmental 
matters, §· 51.16 has been added so that 
the requisite procedures will be in placr. 
should the need arise. 

Sections 51.20 and 51.21 Criteria for 
and identification of licensing and 
regulatory actions requiring 
environmental impact statements and 
environmental assessments. 

Several commenters took issue with 
the types of actions identified by the 
Commission as requiring either 
environmental impact statements or 
environmental assessments. One major 
concern was that actions which were 
perceived as having a significant 
environmental impact might not be 
accorded adequate environmental 
review. Another concern was that the 
reference in § 51.20(a)(2) to the 
Commission's discretionary authority to 

"Al.AB-489. the Appeal Board was asked to 
consider the question "(1) may the Board fix a 
deadline by which the staff must prepare and file its 
environmental impact atetement?" The Appeal 
Board anowered thio question with "e qualified yes: 
The Licensing Board may direct the staff to publish 
its environmental documents by specific dates if, 
after affording the.pertie11-including the staff
opportunity to be heard on the matter, it finds that 
no further delay i• justified. In the present case, 
however, the decision to fix a firm dale for filing th,, 
documents demanded does not rest on any such 
finding." (8 NRC 194 et 208.J The Appeal Board 
explained these qualifications more fully in the 
followilll! excerpt from the opinion: 

"One thing the Board may do is ascertain why the 
staff document in-question hes not been 
forthcoming. Certainly if it is to conduct the hearing 
in accordance with responsibilities assigned to it, 
the Board must at a minimum be entitled to look 
behind the staffs explanation for delay in 
nubmitting the environmental statement. If the staff 
can provide adequate assurance that it ie acting 88 

quickly end reasonably a• the circumstances 
permit-end we emphasize the word reasonably
then the Board can ask no more end should 
reschedule the filing date accordingly. 

"Where the Board finds, however, that the staff 
cannot demonsirete a reeooneble cause for its 
delay, the Board may issue a ruling [with 
appropriate findings supported by the record) noting 
the,etafrs unjustified failure to meet a publication 
schedule. It may then either proceed to hear other 
matters or. if there be none, suspend the proceeding 
until the staff file11 the necessary documents. In 
either situation the Board, on its own motion or on 
that of one of the partieo, may refer the ruling to us. 
See 10 CFR 2.730(£). We would beer ouch referrals 
expeditiously; snd, were we to agree with the 
Board, we would certify the matter to the 
Commission. Its authority to rectify the situation is 
undoubted." [8 NRC 194 at W, footnotes omitted.) 

prepare environmental impact 
statements was ambiguous and 
unnecessary. The Commission has given 
careful consideration to these comments 
and has looked closely at § § 51.20 and 
51.21 to determine what. if any. changes 
might be made to alleviate these 
concerns. 

At the out~et, the Commission wishes 
to make clear that it fully accepts its 
responsibilities under NEPA for the· 
preparation and issuance of 
environmental impact statements on aii' 
major Commission actions which 
significanily affect the quality of the· 
human environment. The Commission 
also recognizes that it has a continuing 
obligation to conduct its licensing and 
related regulatory functions in an 
environmentally responsible manner. In 
preparing these revised regulations, the 
Commission has tried· to structure its 
NEPA process.to assure that these 
responsibilities will be effectively 
carried out. 

Within the broad spectrum of 
Commission actions subject to subpart 
A of revised Part 51, only those types of 
actions which have been determined by 
rule to be categorical·exclusions are · 
excluded from the NEPA process. The 
remaining types of actions are subject to 
NEPA review, requiring either an 
enviornmental impact statement or an 
environmental assessment leading in 
turn to a finding of no significant impact 
or to a decision to prepare an 
enviornmental impact statement. Under . 
this scheme, an environmental 
assessment need not be made if the 
Commission has already decided to 
prepare an environmental impac.t 
statement. This two-step process 
(preparation of an environmental 
assessment followed by preparation of 
an environmental impact statement) 
need only be followed when· it is unclear 
at the outset whether preparation.of an. 
environmental impact statement for the 
action in question is justified. 

This general scheme is reflected in 
§ § 51.20, 51.21 and 51.22 of the 
Commission's .regulations which specify 
the criteria for determining which types 
of actions require environmental impact 
statements, or environmental 
assessments, or which qualify as 
categorical exclusions. Section 51.21, 
which relates to environmental 
assessments, provides that 
environmental assessments are to be 
prepared for all licensing and regulatory 
actions except those covered by 
categorical exclusions or those for 
which environmental impact statements 
are being written. 

Section 51.20(a) of the Commission's 
regulations provides that an 
environmental impact statement will be 
prepared whenever a proposed 
Commission action is determined to be a 
major Federal action significantly 
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affecting the quality of human 
environment. Section 51.20(a) and 
(b)(13) also provides that the 
Commission may prepare an 
environmental impact statement in 
connection with other types of proposed 
actions (e.g., actions normally eligible 

' for categorical exclusion or actions for 
which a finding of no significant impact 
would normally be prepared], when the 
Commission determines. in the exercise 
of its discretion. that it is advisable to 
do so. It is not possible to predict how, 
often or under what circumstances the 
Commission might'wish to exercise this 
discretion. However, there are likely to 
be at least a few occasions on which 
actions. which in normal circumstances 
might qualify for a categorical exclusion 
or only result in a finding of no 
significant impact following the 
completion of an environmental 
assessment, would, because of unique. 
unusual or controversial circumstances. 
require extensive environmental review. 
In order to make clear that its NEPA 
responsibilities will be fully honored in 
connection with these actions, the 
Commission has retained § 51.20(a)(2) in 
the text of the regulations. 
Complementary provisions have been 
included in § § 51.21 and 51.22(b]. 

Section 51.20(b) of revised Part 51 lists 
the principal types of actions which 
require environmental impact 
statements. Although the list is intended 
to be reasonably complete, it is not· 
exclusive in the sense that 
environmental impact statements are to 
be prepared on the actions listed and no 
others. Actions which have been subject 
to an environmental assessment or 
which appear to be eligible for a 
categorical exclusion but involve 
unique, unusual or controversial 
environmental concerns may also 
require environmental impact 
statements. 

The types of actions subject to § 51.21 
cover a wide spectrum. Although 
§ 51.21[b) of the proposed rule listed 
some of the more representative types of 
actions likely to be found in this class, 
the Commission has decided, after 
considering the comments, that, instead 
of trying to refine the descriptions of the 
actions listed or to prepare a more 
comprehensive list, the better approach 
would be to define the boundaries of the 
class, thus making clear to all concerned 
that preparation of an environmental 
assessment would be required for all 
licensing and regulatory actions subject 
to subpart A of 10 CFR Part 51 except 
those requiring an environmental impact 
statement or those eligible for 
categorical exclusion. 
Sections 51.26-51.29 Scoping. 

Comments on the provisions of the 
regulations implementing the scoping 

process ran the gamut from general 
approval to opposing concerns that the 
regulations are overly structured or that 
more detailed scoping procedures 
should be provided. Except for a few 
minor revisions needed to conform the 
scoping procedure more closely to NRC 
licensing practices. the Commission has 
decided. after careful consideration of 
these comments, to promulgate these 
sections of the regulations as originally 
proposed. Until the NRC has obtained 
more experience in the conduct of the 
scoping process, it is difficult to judge 
whether the scoping procedures 
contained in the regulations are overiv 
formalized or insufficiently detailed. in 
the opinion of the Commission, any 
additional changes in the regulations at 
this time would be premature. 

The Commission is satisfied that its 
scoping procedures as promulgated 
comply with CEQ's requirements. 
Sections 51.26-51.29 of the revised 
regulations closely track those sections 
of the CEQ regulations which relate to 
the scoping process. specifically 40 CFR 
1501.l[d). 1501.4(dJ. 1501.7 and 1508.22. 

The scoping process provided in 
subpart A of revised Part 51 is intended 
to be informal in nature. Consistent with 
this approach. the regulations permit but 
do not require that a public scoping 
meeting be held. In accordance with 
§ 51.26(b), the decision to call a public 
scoping meeting in any given instance is 
at the discretion of the NRC staff. If the 
NRC staff determines that there is no 
need to hold a public scoping meeting. 
participation in the scoping process may 
be limited to the submission of written 
comments. 

Section 51.28(a) ( § 51.29(a) of the 
proposed regulations) identifies six 
class.es of persons who must be invited· 
to participate in the scoping process. 
Section 51.28(b] provides that the NRC 
staff, at its discretion, may also invite 
other persons as appropriate. 
Participants take part in the scoping 
process by invitation and their role is 
merely advisory. Decisicns respecting 
the scope of an environmental impact 
statement are the sole responsibility of 
the NRC. Section 51.28(c) specifically 
states that "[p]articipation in the 
scoping process for an environmental 
impact statement does not entitle the 
participant to become a party to the 
proceeding to which the environmental 
impact statement relates. Participation 
in an adjudicatory proceeding is 
governed by the procedures in 10 CFR 
2.714 and 2.715. Participation in a 
rulemaking proceeding in which the 
Commission has decided to have a 
hearing is governed by the provisions in 
the notice of hearing." 

The objectives of the scoping process. 
which only applies to enYironmental 
impact statements, are set out in detail 
in§ 51.29 of the revised regulations. The 

principal purpose of that process is to 
define tpe proposed action which is the 
subject of the environmental impact 
statement. determine the scope of the 
statement and identify those issues 
which are to be analyzed in depth and 
those which can be eliminated from 
detailed study. 

While acknowledging the value of the 
sr.oping process. several commenters 
pointed out that it was of limited 
usefulness to applicants because 
decisions respecting the scope and the 
issues to be addressed in an 
environmental impact state~ent were 
made after most of the applicant's 
environmental studies had been 
completed. In consequence. at the 
conclusion of the scoping process. an 
applicant might find both that previously 
collected environmental data was 
unneeded and that extensive amounts of 
new environmental information must be 
provided. The observations of the 
commenters are not without merit. At 
the same time. the problem cannot be 
entirely alleviated. 

The time frame within which the 
scoping procesf! may be scheduled is 
subject to certain recognized limits. 
Under NEPA, the need to prepare an 
environmental impact statement 
depends on the likelihood and the 
nature of a federal action. In the case of 
a regulatory agency like the NRC, the 
occasion for federal action. such as the 
issuance of a license to construct or 
operate a nuclear power reactor, does 
not arise until after a request for the 
action has been presented. Under these 
circumstances, the date of receipt or'a 
license application marks the earliest . 
possible date on which the scoping 
process could be commenced. However. 
it is usually not practicable to initiate 
the scoping process on that date since 
NRC staff and other interested persons 
must first have an opportunity to 
become familiar with the application 
and the environmental issues which it 
presents. 

To limit the point in time at which the 
scoping process may be formally 
initiated does not mean that an 
applicant must be deprived of all 
assistance and guidance._Even though 
the conclusions and determinations 
which may be reached in a particular 
scoping process cannot be fully 
predicted in advance, some useful 
guidance can be provided. Section 51.40 
of th~ revised regulations encourages . 
applicants to consult with the NRC staff 
on environmental matters. Recognizing 
applicants' needs for guidance on the 
scope. relative significance and type of 
treatment to be accorded issues to be 
considered in environmental impact 
statements on federal actions with 
which they are concerned. the 
Commission has revised § 51.40(b][2) of 
the regulations to make clear that 
applicants may seek guidance from the 
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NRC staff on matters subject to the 
scoping process. 

Section 51.33 Draft finding of no 
significant impact. 

Section 51.33 gives the NRC staff 
discretionary authority to prepare a 
draft finding of no significant impact 
and issue the draft finding for public 
comment. This provision provides a 
mechanism which the NRC staff mav 
use, should it wish to do so, to obtain 
public comment on whether a final 
finding of no significant impact or an 
environmental impact statement should 
be prepared and issued. Section 51.33(b) 
describes certain circumstances in 
which the preparation of a draft finding 
of no significant :rr.pact may be 
appropriate. These circumstances 
include those in which preparation of a 
draft finding will further the purposes of 
NEPA. The NRC staff is not required, 
however, to use this discretionary 
procedure. 

Section 51.45 Environmental Report 
and Section 51.71 Draft Environmental 
Impact Statement-Contents. 

Orie commenter noted that the term 
"cost-benefit analysis" used in § § 51.20 
(b), (c) and (e), 51.23 and 51.26(a) of the 
Commission's former regulations was 
not retained in the proposed revision of 
10 CFR Part 51 and requested an 
explanation. The change in terminology 
from the specific expression "cost
benefit analysis," which denotes a 
quantitative analysis expressed in 
monetary terms, to the generic term 
"analysis," which is intended to include 
an analysis, evaluation and balancing of 
important qualitative factors as well as 
a quantitative cost-benefit analysis, 
reflects in part the shift in emphasis in 
the CEQ regulations towards a greater 
awareness of the quality of the 
environment and the importance of 
giving full consideration to unquantified 
environmental impacts, values, and 
amenities. This change in emphasis is 
highlighted in 40 CFR 1502.23 which 
states that the preparation of a cost
benefit analysis is optional and provides 
that monetary cost-benefit analyses are 
not to be included in the main text of 
environmental impact statements but 
are either to be incorporated by 
reference or appended to the statement 
as an aid in evaluating environmental 
consequences. Section 1502.23 also 
states that "For purposes of complying 
with the Act [NEPA], the weighing of the 
merits and drawbacks of the various 
alternatins need not be displayed in a 
mpnetary cost-benefit analysis and 
should not be when there are important 
qualitative considerations ' ' '." 

The Commission chose to use the 
generic term "analysis" because it 
encompasses all aspects of an 
environmental analysis, qualitati\'e as 
Jwell as quantitative. In changing thP. 

ter;ninology from "cost-benefit analysis" 
to ··analysis," the Commission did not 
intend to convey the impression that 
cost-benefit analyses of quantifiable , 
environmental impacts are no longer 
required. Sections 51.45(c) and 51.71(d) 
both provide that "[t]he analysis will. to 
the fu!lest extent practicable, quantify 
the various factors considered." Instead. 
the Commission intended to make cle«r 
that a comprehensive environmental 
analysis should include the 
con·sideration and balancing of 
qualitatin as well as quantitative 
impacts. 

Several commenters requested an 
explanation of the provisions in 
§ § 51.45(b) (1) and (3) directing that the 
em·ironmental impacts of the proposed 
action be discussed in proportion to 
their significance and that, to th_e extent 
practicable, the environmental impacts 
of the proposal and the alternatives be 
presented in comparative form. The 
commenters expressed concern that 
these directives would necessitate the 
preparation of unduly detailed and , 
lengthy analyses on matters which could 
be adequately dealt with in a more 
concise manner. 

The sentence in § 51.45(b)(1) which 
reads "Impacts shall be discussed in 
proportion to their significance." is 
identical to the first sentence of 
§ 1502.2[b) of the CEQ regulations which 
provides the following further 
explanation: 

There shall be only brief discussion of 
other than significant ·issues. As in a finding 
of no significant impact. there should be only 
enough discussion to show why more study is 
not warranted. 

The sentence in§ 51.45(b)(3) which 
reads "To the extent practicable. the 
environmental impacts of the proposal 
and the alternatives should be presented 
in comparative form." is drawn from 
§ 1502.14 of the CEQ regulations. 

Section 1502.14, entitled "Alternatives 
including the proposed action," states in 
pertinent part: 

This section is the heart of the 
environmental impact statement. B11sed on· 
the information end analy5is presented in the 
sections on the Affected Environment 
(§ 1502.15) end the Environmental . 
Consequences(§ 1502.161, it should present 
the environmental impacts of the proposal 
and the alternatives in com1rnrative form, 
thus sharply defining the issues and 
providing a clear basis for choi1..t! among 
option9 by the decisionmaker and th,, public. 
In this section agencies shBJl: 

(a) Rigorously explore and objP.ctively 
evaluate all reasonable alternalives. and for 
alternatives which were eliminated from 
detailed study, briefly discuss the reasonH for 
their having been eliminated. 

(b) Devote substantial treatm,mt to each 
alternative considered m detail ino:luding the 
proposed action so that rm·iewer& m,1~- · 
evaluate their com par~ tive merits. 

In the opinion of the Commission ihese 

provisions should not necessitate the 
preparation of unduly detailed or 
lengthy analyses. 

Members of the NRC sldff inJicated 
that implementation of .the provision in 
§ 51.71(b) that the draft environn1enfal 
impact statement "include co~sideration 
of major points of view expressed on the 
environmental impacts of the proposed 
action and the alternatives, • • '" 
presented certain practical problems in 
that these major points· of view ·canriot 
always be adequately identified an'd 
evaluated until after the comments on· 
the draft environmental impact 
statement have been received. For 
example, when an application for a 
permit to construct a nuclear power 
reactor is received, it is customary for 
the NRC staff to evaluate the 
environmental information submitted by 
the applicant. On the basis of this 
independent evaluation and analysis, · 
the NRC staff then prepares and· issues a 
draft environmental impact statement 
for public comment. The draft , 
environmental impact statement is 
circulated to interested state and federal 
agencies and made available to · . 
members of the public. Until comments 
on the draft statement have been . · 
received and analyzed, it is not possible 
to determine whether all major points of 
view have been considered. In each 
case, however, the issue is resolved by 
the time the final environmental impact 
statement is completed and issued. In 
order to accommodate this concern. 
§ 51.71(b) has been revised to make . 
clear that major points of view will be 
considered in the draft environmental 
impact statement to the extent sufficient 
information is available. 

Section 51.51 Uranium Fuel Cycle 
Environmental Data~·Table S-3. · 

On August 2, 1979, the Commission .· 
promulgated a final fuel cycle rule which 
sets out revised environmental impact · 
vaiues for the nuclear waste · 
management and fuel reprocessing ·parts 
of the uranium fuel cycle to be included 
in environmental reports and . 
environmental impact statements.for 
individual light-water nuclear power 
reactors (44 FR 45362-45374, August 2, 
1979; correction notice, 44 FR 56312, 
October 1, 1979.) The rule, which · 
amended Part 51 of the Commission's 
existing regulations, became effective 
September 4, 1979. On June' 6, 1983, in 
resp0nse to a series of legal chall'enges; 
the U.S. Supreme Court issued il ' . . 
unanimous decision upholding all three 
versions [original. interim and final) of' 
the &-3 rule [Baltimore Gas and Electric 
Co., et al. v. NRDC, 51 U.S.L.W. 4678.) 
Accordingly, the Commission is ·· 
incorporating the text of the effective &-
3 rule in revised Part 51 (See § § 51.51', 
51.71[d) and 51.75.) Although the 
Commission has found it necessary to 
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make certain minor conforming 
amendments so that the rule will be 
consistent with the tevised format of 
Part 51, no changes have been made in 
the substantive provisions of the S-3 
rule. 

Section 51.53 ~uppplement to 
Environmental Report-Operating 
License Stage.. . . 
Section 51.95 supplement to final 
environmental impact statement
Operoting License. 

Several commenters noted that§ 51.53 
of the proposed revised regulations, 
unlike § 51.21 of the Commission's 
former regulations, does not authorize 
an applicant engaged in preparing an 
environmental report in connection with 
an application for an operating license 
for a facility to incorporate by reference 
information contained in the 
environmental report or the final 
environmental impact statement 
prepared in connection with the 
construction permit for that facility. The 
Commission did not intend to eliminate 
this authority; accordingly, § 51.53 has 
been revised. A similar change has been 
made in § 51.95, Supplement to final 
environmental impact statement
Operating license, to authorize the NRC 
staff to incorporate by reference in a 
supplement relating to an operating 
license for a facility any information 
contained in the final environmental 
impact statement or in the record of 
decision-prepared in connection with 
the construction permit for that facility. 

Sections 51.53 and 51.95 have also 
been revised to make clear that the 
requirem·ents to prepare supplements to 
the environmental report and the final 
environmental impact statement on the 
construction permit for a facility in 
connection with the issuance of an 
operating license for that facility are not 
requirements to repeat at the operating 
license stage the full-scale 
environmental revie~ of the facility 
performed at the construction permit 
stage. The sole function of these 
supplements is to update the prior 
environmental review. Thus the 
supplements need only address matters 
which differ from or reflect significant 
new information concerning matters 
discuBBed in the Applicant's 
Environmental Report-Construction 
Permit Stage or in the NRC's final 
environmental impact statement on the 
construction· permit. 

Section 51.92 Supplement to final 
environmental impact statement. 

Section 51.92 has been revised to 
make clear that the NRC staff will 
prepare a supplement to a final 
environmental impact statement for a 
proposed action if that action has not 
been taken and if there are substantial 
changes in the proposed action that are 

relevant to environmental concerns, or if 
there are significant new circumstances 
or information which are relevant to 
environmental concerns and bear on the 
proposed action or its impacts. 

Section 51.73 Request for comments on 
draft environmental impact statement. 
Section 51.100 Timing of Commission 
action. 

Consistent with § 1506.lO(c) of CEQ's 
regulations (40 CFR 1506.lO(c)) § 51.73. 
"Request for comments on draft 
environmental impact statement," 
prescribes a minimum comment period 
of 45 days and specifies that the 
comment period is to be calculated from 
the date on which the Environmental 
Protection Agency's weekly notice 
announcing the filing of draft and final 
environmental impact statements is 
published in the Federal Register. . 
Revised Part 51 also provides that the 
comment periods for supplements to 
draft and final environmental impact 
statements are to begin on the dates on 
which the EPA notices announcing the 
availability of those supplements are 
published in the Federal Register (see, 
for example, § § 51.73, 51.92, 51.95, of 
revised 10 CFR Part 51.) 

Subject to certain exceptions, 
§ 51.100(a) prohibits the Commission 
from making a decision or issuing a 
record of decision on a proposed action 
for which an environmental fmpact . 
statement is required until the later of 
the following dates: ninety days after 
publication by the Enviwnmental 
Protection Agency of a Federal Register 
notice stating that the draft 
environmental impact statement has 
been filed with EPA, or thirty days after 
publication by the Environmental. 
Protection Agency of a Federal Register 
notice stating that the final 
environmental impact statement has 
been filed with EPA .. 

Several commenters expressed 
concern that reliance on EPA's 
publication dates instead·of NRC's 
publication dates would result in 
confusion and delay. These commenters 
urged that the Federal Register 
publication date of the applicable NRC 
notice be used in calculating the 
requisite time periods for submitting 
comments or taking_NRC actions. 

Since its establishment on January 19. 
1975, the NRC, in co'mmon with other 
Federal agencies, has followed the 
customary and uniform practice of 
calculating the expiration date of an 
environmental impact statement 
comment period and the date of the 
minimum period for review of an 
environmental impact statement from 
the date on.which the EPA notice 15 

listing the specific environmental impact 

•• Prior to December 5, 1977, these notices were 
publlfthed by CEQ. 

statement was published in the Federal 
Register. Thie arrangement has not 
caused any uncertainty or confusion. In. 
accordance with EPA practice, all draft 
and final environmental impact 
statements received by EPA prior to 
noon on a given Friday are routinely 
listed in the EPA notice of availability 
published in the Federal Register on the 
following Friday. Similarly, ell draft and 
final statements received by EPA after 
noon or. a given Friday are listed in the 
Federal Register notice published by 
EPA two weeks later. The date on which 
the EPA notice is published in the 
Federal Register iii the date from which 
the minimum periods of review for all 
environmental impact statements listed 
in the notice, including any NRC 
environmental impact statements listed, 
are calculated. Because the publication · 
schedule for EPA notices is firmly fixed 
and the time when an enviroomental 
impact statement is filed with EPA is 
known to the filing agency, the date on 
which a comment period begins or from . 
which the 90 day or 30 day review 
period is to be calculated can be known 
with certainty. Thie NRC practice,is well 
established, has not resulted in 
confusion and uncertainty, and is 
consistent with the provision"s ·or the 
CEQ regulations. Accordingly. the 
changes suggested by the commenters 
have not been adopted. 
Section 51.104 NRG proceedings using 
public hearings; Consideration af 
environmental impact statement. 

Section 51.104 has been extensively 
revised to reflect curtent NRC practice 
respecting the consideration of 
environmental issues in licensing 
hearings. In accordance with accepted 
practice, § 51.104 provides that the NRC 
staff may' not place a final · 
environmental impact statement in 
evidence in a proceeding or present the 
NRC staff position on environmental 
issues until after the final environmental 
impact statement has been filed with the 
Environmental Protection Agency, 
furnished to commenting agencies and 
made available to the public. Section 
51.104 also provides that in those 
proceedings in which the NRC staff has 
determined that no environmental 
impact statement need be prepared for 
the proposed action. any party to the 
proceeding may take a position and' 
offer evidence on those aspects of the 
proposed action which are within the 
scope of NEPA and subpart A of 10 CFR 
Part 51. The oppo~tunity accorded 
parties to present evidence on 
environmental issues is subject to the 
Commission's Rules of Practice, for 
example, as set out for formal 
adjudications in Subpart G of 10 CFR 
Part 2, end to any specific procedural 
constraints which may be placed on the 
scope of a particular hearing in order to 
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manage the hearing efficiently. For 
example, in a hearing limited solely to 
the consideration of antitrust issues, 
presentation of evidence on 
environmental matters would be 
inappropriate. 1h order to acknowledge 
the Commiesion's authority to control 
the conduct of its licensing hearings in a 
positive way, § 51.104(b) has been 
revised by adding the words "nnless the 
Commission orders otherwise." 

Section 51.106 Public hearings in 
proceedings for issuance of operating 
licenses. 

Section 51.106 incorporates the 
provisions of former I 51.5"3. which 
relates k> operating license hearings. 
Into reviaed Part 51. Although I 51.106 
was not included in the proposed rule, 
the CommiBBion did not intend to revoke 
this regulation which was promulgated 
in 1974 and amended in 1981 in 
accordance with the customary notice 
and comment procedure. 

Conforming Amendments 
Following enactment of the Nuclear 

Waste Policy Act of 1982, Pub. L. 97-425. 
January 7, 1983, 96 Stat. 2201-2263, the 
Commission initiated a review of the 
licensing procedures in 10 CFR 'Part 60, 
"Disposal of High-Level Radioactive 
Wastes in Geologic Repositories: 
Licensing Procedures," to determine 
what changes may be necessary and 
appropriate. As part of that review. the 
Commission will also determine 
whether conforming changes to other 
parts of the regulations, including Part 
51, are needed. In view of these 
circumstances, conforming amendments 
to 10 CFR Part 60 are not being 
promulgated at this time in connection 
with this final rule. In the interim, 
pending completion of this review, a 
minor conforming amendment has been 
made to 10 CFR 2.101(f). 

Categorical Exclusions 

In the proposed rule, as published 
Murch 3, 1980, the Commission 
requested comments on the classes of 
actions proposed to be excluded from 
the NEPA process as cutegorical 
exclusions and suggestions on types of 
actions for which additional categoricul 
exclusions might be established. One 
commenter recommended that the 
Commission define with greater 
specificity the "special circumstances" 
(see § 51.22(b) of the proposed rule) 
under which an environmental 
asse96ment or an environmental impact 
statement would be prepared for an 
action which otherwise would be 
categorically excluded from the NEPA 
process. Ten commenters submitted 
comments on one or more of the 
categorical exclusions contained in the 
proposed rule. These comments focused 

on categorical exclusions 4, 9, 10, 11, 12. 
13, portions of categorical exclusion 14. 
and 15. 'three commenters suggested 
additional types of actions for inclusion 
in the ruJ'e as categorical exclusions. 
Brief descriptions of these comments 
and the Commission's responses follow. 
The text of each categorical exclusion is 
reproduced below as it appeared in the 
proposed rule. The bracketed reference 
identifies the section of the final rule in 
which the category is listed. 

Section 51.22/b) 

One commenter recommended that 
the Commission define with greater 
specificity the "special circumstances" 
in proposed§ 51.22(b) which the 
Commission may invoke to require an 
environmental aBSessment or 
environmental impact statement for 
actions otherwise categorically 
etcluded. The commenter also urged the 
Commission to provide notice and 
opportunity for affected parties to 
present their views before a decision is 
·made to invoke the special circumstance 
exception. 

The Commission disagrees with the 
commenter. The Commission may wish, 
as a matter of discretion. to have the 
benefit of an environmental assessnient 
or an environmental impact statement in 
considering the desirability of a 
proposed· course of action, even though, 
as a strict legal matter, neither may be 
required. A major purpose of proposed 
§ 51.22(b) is to preserve this necessary 
flexibility. In addition, it is impossible to 
identify in advance the precise 
situations which might move the 
Commission in the future to determine 
that special circumstances exist. 
Therefore, the term "special 
circumstances" has not been further 
defined. For similar reasons, the 
Commission has decided not to require 
the use of notice and comment 
procedures in determining when to 
prepare an environmental assessment or 
an environmental impact statement on 
an action which except for special 
circumstances would be eligible for 
categorcial exclusion. Although there 
may be occasions when the Commission 
will wish.to seek comment from affected 
persons or the public at large before 
making a 'finding of special 
circumstances, the Commission believes 
that its responsibilities for protecting the 
public health and safety and giving 
appropriate consideration to 
environmental values will be best 
served if it retains the flexibility and 
authority to direct its staff to prepare 
environmental assessments or 
environmerital impact statements very 
early in the decisionmaking process. 
However, a notice of intent to prepare 
an environmental impact statement will 
be published pursuant to § § 51.26 and 
51.116. 

Section 51.22{c) 

Proposed Category 4.1-Entrance into 
or amendment, suspension, or 
revocation of an agreement with a State 
pursuant to section 274 of the Atomic 
Energy Act of 1954, as amended, 
providing for assumption by the State 
and discontinuance by the Commission 
of certain regulatory authority of the 
Commisssion. [§ 51.22(c)(4)] 

The only substantive comments 
received concerning this categorical 
exclusion were those contained in the 
Jetter of October 29, 1979 from CEQ staff 
counsel to the Executive Legal Director 
of NRC. 1 s The author of this letter 
concludes that insofar as Category 4 
would "exclude new agreements and 
amendments to agreements :with States, 
pursuant to Section 274 of the Atomic 
Energy Act of 1954, from review in 
environmental impact statements or 
environmental assessments • • • [the] 
Council cannot endorse this categorical 
exclusion as written." Except for the 
comments of the Department of Natural 
Resources of the S.tate of Georgia, which 
.expressed general support for CEQ's 
views. including the views contained in 
the October 29, 1979 letter from CEQ 
published in Appendix B 11 to the 
proposed rule, no other comments were 
received on proposed categorical . 
exclusion 4. 

Proposed categorical exclusion 4 · 
addreBSee a limited and highly specific 
type of federal action. The main thrust 
of the CEQ staff comment is that the 
NRC action of entering into or amending 
a section 274 Federal-State Agreement 
should remain subject to the NEPA 
process because subsequent regulatory 
actions which the State is permitted to 
take by virtue of the agreement are 
similar to regulatory actions which 
would have been taken by NRC in the 
absence of an agreement and which 
would, because of their status as 
Federal actions, clearly be subject to 
NEPA. The CEQ comment does not 
address the question of how licensing 
and regulatory actions taken by th.e 
State during the life of a section 274 
agreement are to be evaluated in an 
environmental impact statement or in an 
environmental assessment prepared at 
the time of entrance into the agreement 
on the limited Federal action of entrance 
into the agreement when information on 
the kind and number of State regulatory 
actions to be taken during the period _the 
agreement is in effect cannot be known 
and in consequence the environmental 
effects of those actions cannot be 
ascertained. CEQs analysis, which is 
founded on the premise that the State is 
acting as an agent for the Federal 
government and is exercising delegated 
Federal powers, does not recognize the 

1 • 45 FR 13739 11113768, March 3. 1980. 
17 Id. 
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clear line of separation established by 
the agreement between Federal and 
state actions. 1e 

The Federal-State agreement 
authorized by section 274 of the Atomic 
Energy Act of 1954, as amended, does 
not constitute a delegation or transfer of 
Federal authority to the States. Instead, 
the Agreement specifies the conditions 
under .which the States may exercise 
their own sov~eigri authority. Under the 
provisions of a section 274 agreement. 
the NRC's regulatory authority over 
source, byproduct and special nuclear 
material. conferred upon it by the . 
Atomic Energy Act of 1954, as amendP.d. 
ia discontinued, thereby'enabling the 
States, in the exercise of their inherent 
police powers to protect the public 
health and safety of their citizens, to 
assume regulatory authority over those 
materials. Under this arrangement, 
except as expressly provided under 10 
CFR Part 150, once a state has assumed 
regulatory responsibi)ity under a section 
274 agreement, the NRC is precluded 
from exercising direct regulatory control 
over individual state licensees. Under 
section 274j of the Act, the Commission 
retains certain residual powers which 
permit the Commission to terminate or 

· suspend all or part of a State agreement 
and reassert its own licensing and 
regulatory authority if it finds that "' • ' 
(1) such termination or suspension is 
required to protect the public health and 
safety, or (2) the State has not complied 
with one or more of the requirements of 
this section[§ 274]." In aid of this 
residual authority, section 274j also 
provides that the Commission"* * • 
shall periodically review such 
agreements and actions taken by the 
States under the agreements to ensure 
compliance with the provisions of this 
section [I 274) * • * ," 

1 

As indicated previously, any attempt: 
on the occasion of entrance into a 
Federal-State agreement, to obtain 
useful information on the environmental 
impact of subsequent State regulatory 
actions which might be taken during the 
period the agreement remains in force. is 
likely to yield disappQinting and 
speculative results. Except for matfers 
relating to uranium mills and mill 
tailings for which the Uranium Mill . 
Tailings Radiation Control Act of 19i8, 
Pub. L. 95-604, November 8, 1978, has 
made special provision, many of the 
licensing and regulatory actions which 
might be taken by States under a section 
274 agreement are unlikely to have any 

11 In Natural Re11ourws Defen11e Cou11cil v. NRC 
(C.A.D.C. No. 77-1570,percuriam Order, January 11, 
11178), the U.S. Court of Appeal• for the District of 
Columbia Clrcult"held that an Ajjreement State 11 
not • faderal qent or delesate under 42 U.S.C. 2021, 
that an Ajjreement State Ucen1lns action 11 not a 
"Federal action" for purpo1e1 of NEPA, and that 
NRC involvement with Ajjreement State, Is not 
federal action 1ubjecno NEPA. See, al,o Northam 
Slota• Power Campany v. Minne11ota, 447 F.Zd 1143, 
1149-80 (Ith Ctr. 11171), afflnned 405 U.S. 1035 (1972). 

significant environmental effect. In 
many instances, the state regulatory 
actions will be similar to federal actions 
for which the Commission has 
established a categorical exclusion in 
§ 51.ZZ(c) of revised Part 51. ln the case 
of other state actions, the only 
significant environmental effects will be 
those caused by the radioactive 
properties of the regulated materials .. 
With respect to those types of actions. 
the environmental impact attributable to 
the Federal action of entering into a 
section 274 agreement should also be 
minimal because the statutory 
requirements governing I 274 
ag·reements provide assurance that so 
far as radiological hazards are 
concerned the States will regulate the. 
materials covered by the agreements in 
a manner similar to the way in which 
the materials were regulated by NRC. 

Congress enacted the Federal-State 
Amendment to the Atomic Energy Act in 
1959. Ten years later the National 
Environmental Policy Act of 1969 
Jecame law. The law is clear that 
"NEPA does not repeal by implication. 
any other statute-* * *!' 19 and that. 
NEPA's policies and goals "are 
supplementary to those set forth in 
existing authorizations of Federal 
agencies" and should not "in any way 
affect the specific statutory obligations 
of any Federal agency." 20 Accordingly. 
NEPA does not alter the meaning of 
section 274 and the clear line which it 
establishes between state and federal 
actions. · 

As enacted, NEPA only applies to 
major federal actions significantly 
affecting the human environment. To 
use Section 274 of the Atomic Energy 
Act of 1954, as amended, as a vehicle for 
extending NEPA to state actions and 
thereby broadening the scope of NEPA 
would be tantamount to giving the 
Commission the power to override the 
clear intent of Congress. Except to the 
extent that Congress has required states 
to consider the en:vironmental impacts 
of uranium milling activities and mill 
tailings, 21 Congress has declined to 
extend NEPA to the states. Absent 
action by the Congress broadening the 
scope of NEPA, there is no sound basis 
in law for extending the NEPA process 
to actions taken by states in the exercise 
of their·police powers in accordance 
with the terms of a section 274 Federal
State agreement. 

" Vermont Yankee Nuclear Power Corp. v. 
Natural Resourcn Defense Council, Inc.; 435 U.S. · 
519 at 5411, clllns Aberdeen 8' Rackfish R. Co. v. 
SCRAP, 422 U.S. 289, 318 (1975), 11t1t1 also United 
States v. SCRAP. 412 U.S. 8118, IIIH (1973). 

"'United States v. SCRAP. 412 U.S. 11811. 1184 
(1973): 1ee alao Aberdeen Ii' Rockfish R. Co. v. 
SCRAP, 422 U.S. 289 (1975): Flint Ridge 
Development Co. v. Scenic Rivers Assoc., 4211 U.S. 
776 (1976). 

11 Uranium Mill Teilinss Radiation Control Act or 
1978. Pub. L 9~. November S. 1878, Sec. 21M, 92 
Stat. 3021 at 3038-3038. 42 U.S.C. 2021. 

Proposed Category 9.-Issuance of an 
amendment to _a permit or license for .. a 
reai;tor pursuant to Part 50 of this . . : 
chapter, which changes a requirement.· 
with respect to installation or use of Ii,.· 
facility component located within the_ ' 
restricted area, as defined in Part 20 of 
this chapter, or which changes an 
inspection or a surveiHance ~equi.rement, 
provided that (i) the amendment does 
not involve any significant hazards 
consideration, (ii) there is no char1J1e fo 
the types or amounts of any effluents · 
that may be released offsite, and (iii) 
there is no associated increase in 
individual or cumulative occupational 
radiation exposure. (I 51.22(c)(9)) · , . · 

The comment on this categorical 
exclusion is discussed in conjunction . 
with a similar comment on Category.11. 

Proposed Category 10.-Jssuance of. 
an amendment to a permit or license.· 
pursuant. to Parts 30, 40, 50, or 70 of this 
chapter which (i) changes insurance 
and/or indemnity requirements, or (iil 
changes recordkeeping, reporting. or 
administrative procedures or 
requirements. (I 51.2Z(c)(10)] 

One commenter suggested that·· 
changes in insurance or.indemnity 
requirements could have a direct impact 
on certain activities and hence:should 
not be categorically exchided. The 
commenter provided no further · 
elaboration of his position.The 
Commission recognized in ite discussion 
and finding supporting this exclusion in 
the proposed rule that to the extent the 
financial arrangements of licensees· may 
be affected by changes in Insurance 
and/or indemnity requirements, 
economic and 11ocial consequences will 
result. However, the Commission · 
viewed, and continues to view, as 
extremely remote the possibility that the 
environmental impact of licensed · · · · 
activities would be altered by changes. 
in insurance and/or indemnity · 
requirements: such changes would not· 
authorize construction or operation of · 
licensed activities or effect changes in 
the permitted types or amounts of · 
radiological effluents. Moreover, If 
unusual or unique circumstances are 
found to exist, the Commission has · 
discretion under I 51.22(b) to conduct an 
environmental review. The Commission 
is retaining thia categorical exclusion. 
However, the Commi111lon has revised 
the description of Category 10. to make 
clear that changes in surety 
requirements are included within the 
scope of the exclusion. ' · 

Proposed Category 11.~llisuance o( 
amendments to licenses for fuel cycle 
plants and radioactive waste disposal.· 
sites as identifed in H 51.ZO(b) or ·· 
51.21(b) of the thia subpart which are 
administrative, organizational, or .. 
procedural in nature, or which result hi 
a change in process operations or · 
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equipment, provided that (i) there is no 
increase in the types or amo·unts of 
effluents that may be released offsite, · 
(ii) there is no associated increase in 
individual or cumulative occupational · 
radiation exposure, (iii) there is no · · 
significant construction impact, and (iv) 
there is no increase in the potential for 
or consequences from radiological. 
accidents. (§51.22)(c)(11l] . . .· 
, 011e commenter, wpile not. objecting 

to the substance of the exclusion of 
some ,types of changes in process 
operation or equipment, recommended 
the addition on two further limitations 
on the s'cope of the exclusion. rhe first 
limitation would require that there be no 
potential for an accident ofa different 
type tharf evaluated previously. The 
Commission views this limitation as 
unnecessary because the proposed rule 
already encompasses'this concern and 
is even· broader in that consequences of 
postulated accidents will also be 
examined. Specifically, proposed 
§ 51.22(c)(11) would exclude a change in 
process operations or equipment only if. 
among other things, there is no increase 
in the potential for or consequences 
from radiological accidents (emphasis 
:added). Hence, if a proposed change 
raises a credible POl!sibility of a 
radiological accident(s) different from 
those previously evaluated, then the 
accident potential as well as the 
conseq\,\~nces will be examined. 

The second suggested limitation 
would require that there. be no reduction 
in the margin of safety of any feature. 
The Commission does not accept this 
recommendation because it is 
overbroad. The recommendation is 
overbroad because it would apply to . 
"any feature," including, if read literally, 
devices having no relationship to 
protection of environmental values or 
radiological health or snfety .. Moreover, 
-the recommendation does not recognize 
the possibility that a slight r.eduction in 
a conservative margin of safety of a 
parUcul.arfeature may result, without 
jeopard,izing .in any way the public 
health and safety, in a net.increase in 
the overall safety of the facility by 
allowing quicker response· times, higher 
flow rates, more accurate readouts, etc .. 
'in other fe/ltures of the facility. · 

Another commenter recommended -
that the scope of categorical exclusions 
9.11nd 11 be enlarged to permit exclusion 
so long as there is no significar,t . 
increase in the types or amou·nts of 
effluents or exposure to radiation 
(emphasis added). The proposed rule 
permits exclusion only if there is no 
increase. The commenter based his 
suggestion on the language of proposed 
I 51.21(b)(2) which would require an 
environmental assessment only when 
there is a significant increase in 
effluents or exposures. The Commission 
accepts the recommendation in part and 

has amended categorical exclusions 9 
and 11 by adding the word "significant" 
in each proviso of each exclusion where 
the word doei. not already appear. This 
change is consistent with the definition 
of categorical exclusion which speaks in 
terms l)f significant impacts. See 
§51.14(a){1). 

Proposed Category 12.-lssuance of 
an amendment to a license pursuant to 
Parts 50 and'70 of this chapter relating · 
solely to safeguards matters {i.e., 
protection against sabotage or loss or 
diversion of special nuclear material) or 
issuance of an approval of a safeguards 
plan submitted pursuant to Parts 50, 70, 
and 73 of this chapter, provided that the 
amendment or approval does not 
involve any significant construction 
impacts. [§ 51.22{c){12)) · 

Two commenter& objected to the 
Commission's proposed categorical · 
exclusion of certain license amendments 
relating to safeguards and physical 
security plans. Both commenters believe 
that the excluded actions can have a· 
significant effect on the environment. 
One com'menter interpreted the 
exclusion es excluding all actions 
relating to safeguards and physical 
security which do not involve significant 
construction· impacts. ·. 

The Commission believes that the 
commenters read the exclusion more 
broadly than intended: As the 
discussion and finding supporting the 
proposed exclusion ,explains,' the 
excluded license amendments are 
needed to implement new safeguards 
regulations in license provisions and 
permit ·modifications to licensee 
safeguards programs established under 
existing requirements. The discussion 
and finding describe the general types of 
amendments within the scope of the 
exclusi!Jn: they are-largely of a minor 
procedural nature. Substantive and 
significant amendments to the 
regulations &om.the standpoint of 
environmental impact do not fell within 
the exclusion. These actions are subject 
to the environmental review 
requirements of § I 51.20 or 51.21. Some 
clarifying changes have been made in 
the description of this categorical 
exclusion. 

Proposed Category 13.-Approval of 
package designs for the delivery of . 
licensed materials to a carrier for 
transportation. [i 51.22(c)(13)) 

Two commenters objected to the . 
categorical exclusion of package design 
approvals (§ p1.22{c)(13)). B<ith 
commenters essentially argue that there 
are instances when the Commission's 
actions regarding transportation are 
potentially so significant that full NEPA 
review is essential. The Commission 
believes the commenters misconstrue 
the scope of this exclusion by reeding it 
too broadly. As explained in the 
discussion and finding supporting the 
,Proposed exclusion of package design 

approvals, certificates of compliance 
approving package designs for packages 
to be used in the transportation of . 
radioactive materials are issued upon 
demonstration that the package designs 
meet applicable performance standards 
contained in Part 71 of the Commission's 
regulations. Although it is expected that 
packages manufactured in accordance· 
with approved designs will be used to 
transport radioactive ,materials; the · · 
certificates of compliance do not . 
authorize the actual transportation of , 
those materials. Furthermore, at the time 
a certificate approving a package design 
is issued, no specific infol'Ill8tion is 
available on the nwnber af packages 
that will be manufactured or the manner 
in which they will be used. 

The Commission hes previously 
considered the impacts of the. actual 
transportation of radioactiye materials 
in packages meeting the performance 
standards of 10-CFR Part 71 in a generic 
environmental impact statement (Final. 
Environmental Statement on the 
Transportation of Radioactive Materials 
by Air and Other Modes, Nl,JREG--0170, 
December, 1977) and has concluded that 
such impacts are small. Since this ·· 
generic environmental impact statement 
was issued, there has been no relaxation 
in the performance standards which the 
Commission uses in acting on requests , 
for package approvals. Under these 
circumstances, there is no need for nor 
any useful purpose to be served by 
requiring a second NEPA review in. 
connection wfth the issuance of 
in dividual package design approvals .. · 
Accordingly, the Commission hes , 
retained this categorical exclusion. 

Proposed Category 14.-lssuance, 
amendment, or renewal of the following 
types of materials licenses issued 
pursuant to 10 CFR Parts 30, 40, or 70: 

{i) Imtribution of devices and · ·- · 
products containing radioactive material 
to general licensees and persons exeII),pt 
from licensing. 

(ii) Medical licenses. 
(iii) Nuclear pharmacies. 
{iv) Teletherapy licenses. 
(v) Licenses to academic-institutions 

for educational purposes. 
(vi) Industrial radiography.· 
(vii) Acceptance of packaged 

radioactive waates from others for 
transfer to licensed land burial facilities. 

(viii) Irradiators (dry storage-self-
contained). 

(ix) Irradiators (wet storag~ 
panoramic). 

(x) Gauging devices, analytical 
instruments, and other devices utilizing 
sealed sources. 

(xi) Source material licenses for 
fabrication of the products specified in 
10 CFR 40.13, fabrication of military 
munitions, and laboratory use for 
research and development. 

(xii) Well logging. · 
(xiii) Research and developmel}t 
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licenses involving less than ten curies of 
radioactive material. 
[§ 51.22(c)(14)(i)-{xvi)-The descriptions 
and order of some subcategories have 
been changed.] 

A number of comments were received 
on this categorical exclusion. One 
commenter suggested that this section 
should be revised to make clear that 
generic or programmatic impact 
statements are not excluded. This 
comment misconstrues the purpose of 
and the findings necessary to support a 
categorical exclusion. By definition, a 
categorical exclusion means a category 
of actions "which do not indiddually or 
cumulatively have e significant effect on 
the human environment * • •."See 10 
CFR 51.14(a)(1). A generic impact 
statement on a proposed action having 
no significant environmental impact is 
not required under NEPA and would 
serve only to divert scarce agency 
resources from more pressing business. 

A number of comments were received 
on specific subcategories of exclusions 
within this section. Two commenters 
suggested that the exclusion of materials 
licenses issued to academic institutions 
for educational purposes 
(§ 51.22(c)(14J(v)) be clarified to make 
clear that licenses for nuclear reactors 
at such institutions are not excluded. 
The Commission agrees with the 
commenters that the exclusion is not 
intended to cover licenses to construct 
and operate nuclear reactors at 
academic institutions. Those licenses _ 
are issued under Part 50 of the 
Commission's regulations. Since this 
categorical exclusion explicitly applies 
only to "materials licenses issued 
pursuant to 10 CFR Parts 30, 31, 32, 33, 
34, 35, 40 and 70," no change to the 
regulation is required. However, the 
discussion and finding supporting the 
academic institution subcategory has 
been revised to make clear that only 
materials licenses are categorically 
excluded. 

Another commenter correctly noted 
with respect to the discussion and 
finding supporting the exclusion for 
industrial radiography materials 
licenses (§ 51.22(c)(14)(vi)) that an 
average occupational exposure per 
individual radiographer of less than 0.4 
rem per year is not "less than 1%" of the 
permissible exposure as stated. The 
correction has been made. 

One commenter recommended that 
the amount of packaged radioactive 
waste which may be excluded should be 
limited as to quantity. [Proposed 
§ 51.22(c)(14)(vii).J The Commission has 
reexamined this categorical exclusion in 
light of the comment and, in response, 
has placed two limits on the exclusion. 
In order to be eligible for the exclusion, 
the total possession limit for packaged 
radioactive wastes held in interim 
storage at the same time may not exceed 

50 curies. In addition, the period of time 
during which any single package of 
radioactive waste may be held in 
interim storage may not exceed 180 
days. [See § 51.22(c)(14J(xii).) 

One commenter, a state agency, 
recommended that the categorical 
exclusion for source matel'ial licenses 
for the fabrication of certain products 
[proposed § 51.22(c)(14)(xi)) be · 
eliminated. The commenter referred to 
the experience it had with a source 
material licensee within its geographic 
boundaries and listed a number of 
reasons why, in its view, activities 
under such licenses raise the potential 
for significant environmental impacts. 
The Commission does not believe that 
all of the commenter's arguments are 
germane to the proposed exclusion. 
However, the discussion and finding· 
supporting the exclusion of source 
material licenses does not clearly 
address the possibility of off-site 
environmental impacts resulting from 
accidents in handling, processing, or 
disposing of large quantities of depleted 
uranium at licensed facilities. Therefore: 
the Commission has withdrawn this 
exclusion. The Commission has, 
however, added two new categor_ical 
exc:lusions: one for source material 
licenses which authorize the possession 
and use of depleted uranium as · 
shielding material in containers or 
devices.[§ 51.22(c)(14)(ix)J; and one for 
the possession, manufacturing, 
processing, shipment, testing, or other 
use of depleted urani_um military 
munitions[§ 51.22(c)(14)(xv).J 

One commenter objected to the 
categorical exclusion for well logging 
(proposed § 51.22(c)(14)(xii)) arguing 
principally that if a source is lost in 
underground operations and 
consequently abandoned, the possibility 
exists that the radioactive material 
could escape into. an aquifer and 
preclude or compromise the use of the 
aquifer as a source of drinking water or 
irrigation water. In support of this 
comment, the commenter cited the loss 
of a one curie americium-beryllium 
source in a mineral exploration bore in 
Texas and the subsequent 
decontamination efforts. The 
Commission has carefully· considered 
the comment but has concluded, in the 
light of past regulatory experience and 
current licensing practices, that the 
environmental impact of licensing 
actions authorizing use of sealed 
sources and radioactive tracer materials 
in well-logging procedures is negligible. 
Accor_dingly, the Commission has 
retained this categorical exclusion. 
Some minor editorial revisions have 
been made in the description of the 
exclusion.[§ 51.22(c)(14)[xi).J 

Proposed Category 15.-lssuance, 
amendment or renewal of licenses for 
import of nuclear facilities and materials 

pursuant to Part 110 of this chapter, 
except for import of spent power reactor 
fuel. [ § 51.22(c)(15).) 

One commenter stated that imports of 
nuclear facilities and materials pursuant 
to Part 110 of the Commission's 
regulations may have NEPA 
implications and that this category 
should be either limited in scope or 
eliminated as a categorical exclusion 
(§ 51.22[c)(15)). No elaboration of the 
cementer's position is provided. Another· 
commenter implied that a full NEPA 
review of the transportation of imports 
might be essential in some instances. 
The Commission believes that no 
change to this proposed exclusion is . 
necessary. The Commission is unable to 
respond to the first comment because of 
its generality. As to the second 
comment, the discussion and finding 
which accompanied the proposed 
exclusion specifically stated that import 
licenses do not authorize transportation 
of imported facilities and materials 
within the United States. Hence, 
transportation issues are not germane to 
this exclusion. Moreover, the discussion 
and finding also noted that an NRC final 
environmental statement (Final .. 
Environmental Statement on the . 
Transportation of Radioactive Materials 
by Air and Other Modes, NUREG-0170, 
December 1977) concluded that tlie 
environmental impact of the 
transportation of imported radioactive 
materials from the time of their arrival 
in the United States until they reach 
their ultimate destination is negligible. 
Hence, the exclusion of this category ·of 
actions is appropriate. 

Additional Types of Actions Suggested . 
as Categorical Exclusions 

Two commenters suggested that an ' 
additional exclusion be created for the 
issuance, renewal or amendment of 
byproduct. source and special nuclear 
material licenses to holders of 
construction permits for power reactors, 
where such licenses expire upon the 
issuance of an operating license. The 
Commission does not agree that an 
additional categorical exclusion is 
necessary or appropriate for these 
actions. Although the comment is 
somewhat general, the Commission 
interprets it as being directed at de\'ices 
containing sources used for calibration 
purposes at the site, neutron startup 
sources used for initiating fission in the 
reactor core. and unirradiated reactor 
fuel stored at the site subsequent to 
issuance of a construction permit but 
~rior to issuance of the operating 
license. Sources contained in devices 
used for calibrating various equipment 
at the construction site are already 
categorically excluded. [See 
§ 51.22(c)(14)(viii).J Therefore, an 
exclusion for licensing these devices is 
unnecessary. However, it is not 
appropriate for the Commission to 
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c; le 0 '1rically exclude neutron startup 
sources or unirradiated reactor fuel from 
revised Part 51 because the· 
environmental impacts of licensing 
these sources are specifically 
considered in the Commission's review 
of each nuclear power reactor facility. 

Two commenters also suggested that 
the renewal of a construction permit 
issuec:! for a power reactor pursuant to 
10 CFR 50.55(b) be categorically 
excluded. The Commission does not 
agree that' an exclusion for this class of 
actions is appropriate. The completion 
date specified in a construction permit 
for a facility may be extended by the 
Commission for a reasonable period of 
time for good cause shown flO CFR 
50:55(b)). The ultimate disposition of an 
extension request will depend to a great 
extent upon the particular facts alleged 
by the licensee. For instance, the 
discovery of unanticipated 
environmental conditions or impacts 
during construction may be- cited by a 
licensee as a contribution factor for the 
delay in completing construction on a 
timely basis. Since each extension 
request will be heavily fact dependent 
and may involve fundamental 
environmental questions, the 
Commission cannot conclude on a 
generic basis that the renewal of a 
construction permit will have no 
significant effect on the human 
tnviroriment. Therefore, a categorical 
exclusion for this class of actions is not 
warranted. 

Two commenters also requested a 
categorical exclusion for any change in 
a principal environmental protection 
commitment by a holder of a 
construction permit or an operating 
license which does not necessitate the 
issuance of an amendment to such 
permit or license. Ttae Commission 
believes that an exclusion for these 
types of actions is not warranted: The 
staffs environmental review of license 
applications is based in large part upon 
the environmental information 
submitted to it by the license applicant. 
License applicants commonly commit to 
taking certain actions relative to 
environmental protection objectives. 
Since the staffs evaluation of the 
environmental impacts of a proposed 
facility is premised on these 
commitments, any deviations therefrom 
subsequent to the issuance of a permit 
or license may result in environmental 
impacts which the Commission has not 
previously-considered. Therefore, this 
category of actions should not be 
categorically excluded. 

One commenter suggested 1:1 

categorical exclusion similar to existing 
10 CFR 51.5(d)(4) to exclude actions not 
specifically identified as requirng either 
an environmental assessment or impact 
statement. This comment misconceives 
the nature of a categorical exclusion. An 

exclusion must be supported by a 
factual finding that a category of actions 
does 'not individually or cumulatively 
have a significant effect on the human 
environment. The Commission has 
endeavored to identify categories of 
actions which are appropriate subjects 
for environmental impact statements, 
environmental assesments or 
categorical exclusion. Since no factual 
findings can be made to· support actions 
which are at this time either unidentified 
or unidentifiable, a general categorical 
exclusion is not appropriate. 

One commenter recommended the 
categorical exclusion of certainNRC 
actions under the proposed emergency 
planning rule. 22 Specifically, the 
commenter suggested that NRC actions 
requiring licensees t-0 shut down 
operating facilities because of 
inadequate state and local emergency 
plans, allowing startup followiDg a 
determination c;ir redetermination of 
adequacy, or allowing continued 
operation despite cei:tain inadequacies 
in the emergency plans should qualify as 
categorical exclusions. The preamble 
which accompanied the final emergency 
planning rule makes cle81' that NRC 
actions leading to the possible 11hutdown 
of an operating reactor will proceed· in 
accordance with existing NRC 
enforcement procedures. See 45 FR 
55403, August 19, 1980. Consistent_ with 
CEQ guidance, § 51.lO{d) of revised Part 
51 provides that Commission actions 
initiating or relating to administrative 
enforcement_ actions or proceedings 81'8 
not subject to section 102{2) of NEPA. 
Hence proceedings to shut down 
reactors (.or other possible enforcement 
actions) for failure k> comply with 
emergency planning requirements are 
not within the scope of Part 51, and a 
categorical exclusion for these actions is 
not necessary. However, the 
Commission agrees with·the comment 
that actions authorizing renewed start 
up of reactors after compliance with · 
emergency planning requirements has 
been demonstrated should be 
categorically excluded. A key 
assumption in the Commi_ssion's 
decision not to prepare an 
environmental impact statement for the 
emergency planning rule was that 
shutdowns of nuclear power plants as a 
result of actions takeD under the rule are 
expected to be infrequent" and of short 
duration. 23 Therefore, it is very unlikely 
that the resumption of operation at a 
particular facility would have a 

"The final emergency planning rute amend.Ins 10 
CFR Parts 50 and 70 adopted by the Cammisiiion 
was published on Ausmrt 19, 1980 (45 FR S54112). The 
rule became effective on November 3, 1980. 

"'See 45 FR 5541~U. A118UIII 18. 1980, 
Emergency Planning: Negative Declaration: Finding . 
of No Significant Impact for Effective Rule Changes. 
See also, 45 FR 3913 at 3915, fanuary 21, 1980, 
Emergency Planning: Draft Neptive Declaration for 
Proposed Rule Changes. 

significant effect on the human 
environment. Morever, the Commission 
retains discretion to require an 
environmental assessment in special 
circumstances. As the commenter 
recognized, special circumstances may 
inc:lude resumed operation after a long 
shutdown or a shutdown involving 
multiple facilities. Accordingly, the 
Commission has categorically excluded 
actions authorizing the resumption of· 
operation, provided that the basis for 
the authorization relates 11ole.ly to 
compliance or recompliance with 
emergency planning requirements. 
[I 51.22( cJ(18lJ 

Section 51.22 of revised Part 51 sets 
out the procedures to be followed to 
establish categorical exclusions 
(§ 51.22(a)), describes the function of the 
categorical exclusion to exclude certain 
types of action!! from environmental 
review requirements(§ 51.22(b)) and 
lists those categories of actions which 
the Commission has dectared to be 
categorical exclusions(§ 51.Z2(c)). 
Section 51.ZZ(b) also provides that in 
special circumstances the Commission 
may prepare an environmental impact 
statement or an environmental 
assessment on an action covered by a 
categorical exclusion. 

The Commission has identified 
eighteen categories of actions which 
meet the requirement for a categorical 
exclusion. A description of each. of these 
categories, with Iha requisite ffading, 
follows: 

Category to Actions 

1. Amendments ta Perts 9, 1, 2, 4, 7,.8, 
9, 10, 11. 14. 19. 21, 25, 55, 75, 95, 110, 140, 
150, er 170 of &his chapter, and actions 
on petitions for rulem'aking relating to 
these amendments. · 

Discussion and Finding 

Except for Part 8. Interpretations, the 
regulations in the following parts relate 
t~ matters of Commission organization; 
administration and procedure. 
Part ~onduct of Employees 
Part 1-Statement of Organization and 

General Information 
Part 2-Rules of Practice for Domestic 

Licensing Proceedings 
Part 4-Nondiscrimination in Federally 

Assisted Commission Programs -
Part 7-Advisory Committees 
Part &-Interpretations 
Part ~Public Records 
Part l~riteria and Procedures for·· 

Determining Eligibility for Access to 
Restricted Data or National Security 
Information· 

Part 14-Administrative Claims under 
Federal Tort Claims Act 

Part l~Financial Protection 
Requirements and Indemnity 
Agreements 

Part l~Exemptions and Continued 
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Regulatory Authority in Agreement 
States under Section 274 

Part 170-Fees for Facilities and 
Materials Licenses and Other 
Regulatory Services under the Atomic 
Energy Act of 1954, as amended. 
The regulations in these parts serve 

the dual purpose of making needed 
information rea.dily available to the 
public and providing procedures for the 
orderly conduct of Commission 
business. These regulations in and of 
themselves will not affect the volume of 
that b11siness. 

In some instances, the regulations 
implemen1 Federal laws and executive 
orders which preflcr.ibe specific 
procedures and policies for the conduct 
of government business. These laws 
incwde &he Admmistrative·Procedure 
Act (15 U.S.C::. 551 et seq.), the Freedom 
of Inrormation Act (5 U.S.C. 552), the 
Privacy Act of 1974 (Pub. L 93-579), the 
Government in the Sunshine Act (5 
U.S.C. 552b), the Federal Advisory 
Committee Act (Pub. L. 92-463, 86 Stat. 
77Q), certain provisions in 18 U.C.C. 201-
209 dealing with conflicts of interest iri 
Federal employ.ment. and House 
Concurrent Resolution No. 175, July 11; 
1958, on the Code of Ethics for 
Government Service (72 Stal. B12, 5 
U.S.C.A. § 7301, Note.) Executive Order 
11222, May II. 1965, provides in part that 
"[t)he elimination of conflict of interest 
in the Federal service is one of the most 
important objectives in establishing 
general standards of conduct." 
- In some instances, application of the 
regulations will have economic or social, 
but not environmental consequences. 
Examples include: Part 140 which . 
contains regulations implementing 
the provisions of the Price-Anderson Act 
relating to financial protection and . 
indemnity agreements; Part 170 which 
prescribes the schedule of Commission 
fees; and Part 4 which contains 
regulations on nondiscrimination which 
implement the provisions of Title VI of 
the Civil Rights Act of 1964 and Title IV 
of the Energy Reorganization Act of · 
1974. 

Formal interpretations of the 
Commission's regulations authorized by 
the Commission and prepared by the 
General Counsel are codified in Part 8. 
Although these interpretations may 
address matters of substance as well as 
procedure, the issuance of a formal 
interpretation and its inclusion in Part 8 
of the Commission's regulations is an 
action without environmental effect. 

The regulations in the following parts 
impose requirements on licensees. 
Part 11-Criteria and Procedures for 

Determining Eligibility for Access to 
or Control Over Special Nuclear 
Material · · · 

Part 19-Notices. Instructions, and 
Reports to Workers; Inspections 

Part 21-Reporting of Defects and 
Noncompliance 

Part 25-Access Authorization for 
Licensee Personnel 

Part 55-0perators' Licenses 
Part 75--Safeguards on Nuclear 

Material-Implementation of US/ 
IAEA Agreement 

Part 95-Security Facility Approval and 
Safeguarding of National Security 
Information and Restricted Data 

Perl 110-Export and Import or Nuclear 
Facilities and Materials 
Part 11 sets forth critieria and 

procedures for determining the eligibility 
of individuals for access to or control 
over formula quantities of special 
nuclear material in transportation and 
certain types of fuel cycle facilities . .The 
requirements in Parts 19 and 21 relate to 
such matters as inspections, reports. 
record-keeping and posting of 
documents and notices. The 
requirements in Parts 25 and 95 relate to 
the protection of classified national 
security information and restricted data 
and the authorization for individuals to 
have access to such information: Part 55 
establishes procedures and criteria for 
the issuance of licenses to operators and 
senior operators of licensed facilities. 
These regulations include procedures for 
filing and requirements for approval of 
applications, including requirements 
relating to written examinations. 
operating tests, and medical 
examinations. Part 75 sets forth 
reporting and recordkeeping 
requirements related to implementation 
of the US/IAEA Safeguards Agreement 
and provides for access to licensed 
facilities by IAEA inspectors. Although 
the regulations in Parts 11, 19, 21, 25, 55; 
75, and 95 address matters of substance 
and have a social and economic effect, 
they do not have e significant effect on 
the environment. 

Part 110 sets out the procedures and 
-Griteria for issuance of licenses to export 
end import nuclear materials and 
facilities, In the case of export licenses, 
the procedures end criteria have been 
specified by the Congress in the Nuclear 
Non-ProliferetiDri Act of 1978 (Pub. L. 
95-242, 92 Stat. 120) which does not 
include environmental impact as a 
factor to be considered. Consistent with 
this steutory mandate, the Commission 
has limited the scope of revised Part 51 
to NRC's domestic licensing and related 
regulatory functions. Section 51.1 
specifically states that the regulation(! in 
Part 51 "do not apply to export licensing 
matters within the scope of Part 110 
• .• ... To the extent that they apply to 
import licenses, the regulations in Part 
110 ere largely procedural. In addition. 
as explained in the discussion and 
finding for Categorical Exclusion 15. 
which applies to the issuance, 
amendment or renewal of licenses for 
the import of nuclear facilities and 

materials pursuant to Part 110, except 
for the import of spent power reactor 
fuel. the limited action of importation, 
which is the only action authorized by· 
an import license, has no significant 
effect on the environment. 

Accordingly, for the reasons stated, 
the Commission finds that amendments 
to Parts 0, 'J., 2, 4, 7, 8, 9, 10, 11, 14, 19, 21, 
25, 55. 75, 95.110, 140, 150, or 170 of its 
regulations and act°ions on petitions for 
rulemaking relating to such amendments 
(Category 1) comprise a category of · 
actions which do not individually or 
cumulatively have e significant effect on 
the human environment, designates 
Category 1. 88 B categorical exclusion, 
and directs that Category 1. be listed in 
§51:22(c) as a categorical exclusion. 

Category of Actions 

2. Amendments to the regulations in 
this chapter which are corrective· or of a 
minor or nonpolicy nature and do not 
substantially modify existing . 
regulations, and actions on petitions for 
rulemaking relating to these 
amendments. 

Discussion and Finding 

Minor ·amendments of this type are , 
sometimes needed to update, clarify or. 
eliminate an ambiguity in an existing 
regulation. Since these amendments-are 
usually editorial and do not change the 
substance of an existing regulation they 
can neither increase nor decrease any 
environmental impact which the existing 
regulation may have. · 

Accordingly, the Commission finds 
that amendments to its regulations 
which are corrective or of a minor or 
nonpolicy nature and do no! 
substantially modify existing regulations 
and actions on petitions for rulemaking 
relating to such amendments (Category 
2.) comprise a category of actions which 
do not individually or cumulatively have 
a significant effect on the human 
environment, designates Category 2. as 
a categorical exclusion, and directs that 
Category 2. be listed in § 51.22(c) as a 
categorical exclusion. 

Category of Actions 

3. Amendments to Parts 20. 30, 31. 32. 
33, 34, 35,40. 50, 51, 60, 61, 70, 71, 72,73. 
81, or 100 of this chapter which relate to 
(i) procedures for filing and reviewing 
applications for licenses or constr.uction 
permits or other forms of permission or 
for amendments.to or renewals of 
licenses or construction permits or other 
forms of permission; (ii) recordkeeping 
requirements; or (iii) reporting 
requirements; and actions on petitions · 
for rulemaking relating to these · 
amendments. 

Discussion and Finding 

Although amendments of this type 
affect substantive parts of the 
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Commission's regulations, the 
amendments themselves relate solely to 
matters of procedure. Requirements to 
keep records and make reports and 
regulations providing specific 
instructions as to where.applications 
should be filed, how they should be 
signed and executed, the number of 
copies to be furnished, and the · 
procedural steps which will be followed 
in connection with their review, do not 
have an effect on the environment. Like 
the amendments in Category 1., their 
function' is to facilitate the orderly 
conduct of Commission business. 
Accordingly, the Commission finds that 
amendments of this type (Category 3.) 
comprise a category of actions which do 
not individually or cumulatively have a 
significant effect on the human 
environment, designates Category 3. as 
a categorical exclusion, and directs that 
.Category 3. be listed in § 51.22(c) as a 
categorical exclusion. 

Category of Actions 

4. Entrance into or amendment, 
suspension, or termination of all or part 
of an agreement with a State pursuant to 
section 274 of the Atomic Energy Act of 
1954, as amended, providing for 
assumption by the State and · 
discontinuance by the Commission of 
certain regulatory authority of the 
Commission. 

Discqs~ion and Finding 

Section 274 of the Atomic Energy Act 
of 1954, as amended (42 U.S.C. § 2021), 
provides a mechanism (a section 274b. 
Federal-State Agreement) which , 
authorizes the Commission to 
discontinue and enables individual 
States to assume, as they become ready 
and willing to do so, certain defined 
areas ofregulatory authority over 
source, byproduct and special nuclear 
material. In order to make sure that the 
health and safety of the public will 
continue to be adequately protected, 
section 274d. prescribes certain 
conditions which must be met before an 
agreement can be entered into. 

d. The Commission shall enter into an 
agreement under subsection b. of this section 
with any State if- · 

(1) The Governor of that Stale certifies that 
the Slate has a program for the control of 
radiation hazards adequate to protect the 
public health and safety with respect lo the 
materials within the Slate covered by the 
proposed agreement, and that the State · 
desires to assume regulatory responsibility 
for such materials; and 

(2) the Commission finds that the State 
program is in accordance with the 
requirements of subsection o. • and in all 
other respects compatible with the . 
Commission's program for regulation of such 

"Section 274o., which was added by Pub. L. 95-
604 (92 Stal. 3037), contain• certain requirements 
relating to the licensing and regulation of mill 
tailine1, 

materials, and that the Stale program is 
adequate to protect the public health and 
safety.with respect lo the ma.terials covered 
by the proposed a'greemenl. 

These requirements provide assurance 
that following the transfer of functions 
under the section 274b. agreement, the 
State wi!l administer the existing 
regulatory program in a manner similar 
to the way in which it was previously 
administered by the NRC. 

Under section 274j of the Act, the 
Commission retains certain residual 
powers which permit the Commission to 
terminate or suspend ell or part'of a 
State agreement end reassert its own 
licensing and regulatory authority if it 
finds that"* • • (1) such termination or 
suspension is required to protect the 
public health and safety, or (2) the State 
has not complied with one or more of 
the requirements of this section [se.ction 
274)." In aid of this residual authority, 
section 274j also provides that the 
Commission "* • • ehilll periodically 
review such agreements and actions . 
taken by the States under the 
agreements to ensure compliance with· 
the provisions of !his section (section 
274] * * ... . 

Under the statuto.ry scheme provided 
in section ~74, state regulatory actions 
do not become Federal actions for the 
purposes of NEPA by virture of the . 
provisions of a Federal-State agreement. 
The agreement does not constitute a 
delegation or· transfer of Federal 
authority to the States. Instead, the 
agreement spedfies the condition~ 
under which the States may exercise 
their own sovereign authority. Under the 
provisions of the agreement, the NRC's 
regulatory authority over BOl,!rce, 
byproduct aqd special nuclea·r material. 
conferred upon it by the Atomic Energy 
Act. is discontinued, thereby enabling 
the States, in the exercise of their 
inherent police powers to protect the 
public health and safety of their citizens, 
to assume regulatory authority over 
those materials. Thus, regulatory actions 
taken by states under an agreement ~r!! 
state actions and es such are not sub1ect 
to NEPA which only applies to Federal 
actions. 

Although execution of a Federal-State 
agreement is essential to shift regulatory 
control over source, byproduct and less
than-criticel quantities of special 
nuclear material from the NRC to a 
state, the formal Federal action.of 
entering into such an agreement has no 
immediate or measurable environmental 
impact. At the time of entrance into an 
agreement, information on the kind and 
number of State regulatory actions to be 
taken during the indeterminate peri.od 
en agreement may remain in effect 
cannot be known and in consequence 
the environmental effects of those · · 
actions cannot be ascertained. · 
Accordingly, no ineaningfuf 
environinental impact statement or 

environmental assessment can be 
prepared. Under these circu~stances,. a 
categorical exclusion for actions of this 
type appears warranted. . . 

In order fo implement the prov1S1ons 
of the ·uranium Mill Tailings Radiation 
Control Act of 1978, it will be necessary 
for the Commission end those 
Agreement States which wish _to retain 
regulatory authority over uramum · 
milling to amend the provisio~s of the 
section 274b agreements now m force. 
The purpose of these amendmen~s is to 
bind the States, in accordance with the 
provisions of the Act, to carry out their 
responsibilities with respect to the 
regulation of mill tailings in a manner 
which will not only provide adequate 
protection of the public health and 
safety but which will also protec~ the 
environment from hazards e_seoc1ated 
with those materials. Among other 
things, the States will be required to 
prepare detailed environmental 
analyses before they licens_e activit!es 
which result in the production of mill 
tailings. 

Implementation of.the amended 
agreements, as intended by the · ·, · 
Congress, will have a signific~nt and 
beneficial effect upon the environment. 
To acknowledge this, however, does not 
change the fact that the formal action of 
amending an agreement, in and of itself, 
is not only without any environmental 
impact, but given the nature of the 
statutory mandate, which requires that 
the terms of the agreements conform to 
the requirements of the Act, is 
essentially ministerial. 

Accordingly, the Commission finds 
that entrance into or amendment, 
suspension, or termination of all or part 
of an agreement with a State pursuant to 
section 274 of the Atomic Energy Act of 
1954, as amended, providing for 
assumption by,the State end 
discontinuance by the Commission of 
certain regulatory authority of the 
Commission (Category 4.J comprise a 
category of actions which do not 
individually or cumulatively have a 
significant effect on the human 
environment, designates Category 4. as 
a categorical exclusion and directs that 
Category 4. be listed in § 51.22(c) as a 
categorical exclusion. 

Category of Actions 

5. Procurement of general equipment 
and supplies. 

Discussion and Finding 

Procurements of general equipment 
and supplies ensure that NRC per~onnel 
am able to efficiently perform their 
official responsibilities on a day to day 
basis. Although these procurements 
have en economic effect, they do not 
have a significant effect on the 
enviroament. 

Accordingly, the Commission finds 
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that procurements of general equipment 
and supplies (Category 5.) comprise a 
category of actions which do not 
individually or cumulatively have a 
significant effect on the human 
environment, designates Category 5. as 
a categorical exclusion, and directs that 
Category 5. be listed in § 51.22(c) as a 
categorical exclusion. 

Category of Actions 

6. Procurement of technical 
assistance, confirmatory research 
provided that the confirmatory research 
does not involve any significant 
construction impacts, and personal 
services relating to the safe operation 
and protection of commercial reuctors. 
other facilities, and materials subject to 
NRC licensing and regulation. 

Discussion and Finding 

These actions involve scientific and 
engineering studies, assessments and 
analyses in areas relating to the safe 
operation and protection of commerci11l 
reactors. other facilities, and materials 
subject to regulation, licensing and 
inspection by the NRC. The actions do 
not include confirmatory research 
programs which entail physir.111 
construction of plants and facilities. 

Although these activities have en 
economic effect, no significant effect on 
the em·ironment is anticipated. 

Accordingly. the Commission finds 
that procurement of technical 
assistance, confirmatory research which 
does not involve any significant 
construction impacts end personal 
services relating to the safe operation 
and protection of commercial reactors, 
other facilities, and materic1ls subject to 
NRC licensing and regulation {Category 
6.) comprise e category of actions which 
do not individually or cumulatively have 
a significant effect on the human 
en\'ironment, designates Category 6. as 
a categorical exclusion. and directs that 
Cc1tegory 6. be listed in§ 51.22[c) as a 
categorical exclusion. 

Category of Actions 

7. Personnel actions. 

Discussion and Finding 

Personnel actions refer to 
administrative actions affecting NRC 
employees or potential employees, 
including labor union acti\'ities and the 
·hiring. promotion end separation of 
personnel. Although these activities 
have a social and economic effect, they 
do not have a significant effect on 1he 
environment. 

Accordingly, the Commission finds 
that personnel actions (Category 7.) 
comprise a category of actions which do 
not individually or cumulatively have a 
significant effect on the human 
environment, designates Cc1tegory 7. es 
a categorical exclusion, and directs that 
Category 7. be listed in § 51.22[c) as e 

categorical exclusion. 

Category of Actions 

8. Issuance, amendment, or renewal of 
operators' licenses pursuant to Pert 55 of 
this chapter. 

Discussion and Finding 

Part 55 of the Commission's 
regulations prohibits persons from 
performing the functions of en operator 
or H senior operator at a licensed facility 
unles~ a_uthorized. to do so by a license • 
issued by the Commission. Although 
issuance or denial of an operator's 
license may have a significant economic 
effect on the individual applicant, the 
action of the Commission in issuing. 
amending or renewing an operator's 
license in accordance with the 
procedures of 10 CFR Part 55 does not 
have an i!nvironmentel i!ffect. The 
environmental impact of the operation 
of a licensed facility by a licensed 
operator is fully considered in the 
environmental impact statemeP..t or 
environmental assessment prepared in 
connection with the licensing action 
authorizing operation of the facility. The 
formal action of certifying an operator 
does not authorize facility operation. 

Accordingly. the Commission finds 
that issuance. amendment or renewal of 
operators' licenses pursuant to Part 55 of 
this chapter (Category 8.) comprise a 
category of actions which do not 
individually or cumulatively have e 
significant effect on the human 
environment. designates Category 8. as 
a categorical exclusion, and directs that 
Category 8. be listed in § 51.22(c) as a 
categorical exclusion. 

Category of Actions 

9. Issuance of an amendment to a 
permit or license for a reactor pursuant 
to 'Part 50 of this chapter which ·changes 
a requirement with respect to 
installation or use of a facility · 
component located within the restricted 
area, es defined in Part 20 of this 
chapter, or which changes en inspection 
or a iiurveillance requirement, provided 
that (i) the amendment involves no 
significant hazards consideration, (ii) 
there is no significant change in the 
types or significant increase in the 
amounts of any effluents that may be 
released offsite, and (iii) there is no 
significant increase in ifidividual or 
cumulative occupational radiation 
exposure. 

Discussion and Finding 

Experience has indicated that 
amendmenlB in this category either have 
no -environmental impact or have an 
environmental impact that is 
insignificant. Changes which relate to 
the installation or use of a facility 
component located within a restricted 
area and which do not involve 
significant hazards considerations, 

significant changes in offsite effluents, 
or significant increases in occupational 
doses do not result in offsite effects that 
could have a significant impact on the 
human environment. Associated effects, 
if any. would be minimal and would be 
confined to limited access areas on site. 
Experience has also shown that 
amendments that change an inspection 
or surveillance requirement are usually 
of a procedural nature. The purpose of 
these changes is to incorporate accepted 
improvements in the installation or use 
of facility components or in inspection 
and surveillance which will facilitate the 
conduct of the licensee's business and 
insure the adequacy and timeliness of 
information reported to the Commission. 
As a result, such amendments will not 
lead to significant environmental 
impacts on the human environment 
either individually or cumulatively. 

Accordingly. the Commission finds 
that license amendments of this type 
(Category 9.) comprise a category of 
actions which do not individually or 
cumulatively have B Significant effect Orl 

the human environment, designates 
Category 9. as a categorical exclusion. 
and directs that Category 9. be listed in 
§ 51.22(c) as a categorical exclusion. 

Category of Actions 

10. Issuance of an amendment to a 
permit or license pursuant to Parts 30, 
31. 32, 33, 34, 35, 40, 50, 60, 61, 70, or 72 of 
this chapter which (i) changes surety, 
insurance and/or indemnity 
requirements. or (ii) changes 
recordkeeping, reporting, or 
administrative procedures or 
requirements. 

Discussion and Finding 

Issuance of an amendment to e permit 
or license to change surety, insur,;i.nce . 
end/or indemnity requirements or to 
change requirements relating to 
recordkeeping. reporting or other 
administrative procedures does nut 
affect the scope or nature of the licensed 
acth1ity. Although changes in surety, 
insurance and/or indemnity 
requirements affect the financial 
arrangements of licensees and have 
economic and social consequences, they 
do not alter the environmental impact of 
the licensed activities. Similarly, 
changes in recordkeeping and reporting 
requirements and other administrative 
procedures.relating to the licensee's 
organization end.management do not 
change the nature and the consequent 
environmental impact of the licensed 
activity. The function of these 
procedural and administrative changes 
is merely to facilitate the orderly 
conduct of the licensee's business end to 
insure that the information needed by 
the Commission to perform its 
regulatory functions is readily available. 
Accordingly, the Commission finds that 
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license amendments of this type 
(Category 10.) comprise a category of 
actions which do not individually or 
cumulatively have a significant effect on 
the human environment, designates 
Category 10. as a categorical exclusion, 
and directs that Category 10. be listed in 
§ 51.22(c) as a categorical exclusion. 

Category of Actions 
11. issuance of amendments to 

licenses for fuel cycle plants and 
radioactive waste disposal sites and 
amendments to materials licenses 
identified in I 51.60(b)(l) which are 
administrative, organizational, or 
proced~ral in nature, or which result in 
a change in process operations or 
equipment, provided that (i) there is no 
significant change in the types or 
significant increase in the amounts of 
any effluents that may be released 
offsite, (ii) there is no significant 
increase in individual or cumulative 
occupational radiation exposure, (iii) 
there is no significant construction 
impact, and (iv) there is no significant 
increase in the potential for or 
consequences from radiological 
accidents. 

Discussion and Finding 

Some requests for amendments to 
these types of licenses are 
administrative, organizational or 
procedural in nature or involve changes 
in process operations and equipment 
which do not result in any significant 
adverse incremental impacts to the 
environment from the licensed activity. 
Implementation of these minor and 
routine types of changes do not 
significantly alter the previously 
evaluated environmental impacts 
associated with the licensed operation, 
taking into account construction 
impacts, types and amounts of effluents 
released by the operation, occupational 
exposure of employees. or potential 
accidents. Furthermore, these 
amendments do not affect the scope or 
nature of the licensed activity. 

Accordingly, the Commission finds 
that this class of amendments to 
licenses for fuel cycle plants and 
radioactive waste disposal sites and to 
certain types of materials licenses 
,(Category 11.) comprise a category of 
actions that do not individually or 
cumuh1tively have a significant effect on 
the human environment, designates 
Category 11. as a categorical exclusion, 
and directs that Category 11. to be listed 
In I 51.22(c) as a categorical exclusion. 

Category of Actions 
12. IBSuance of an amendment to a 

license pursuant to Parts 50, 60, 61, 70, 
72, or 75 of this chapter relating solely to 
safeguards matters (i.e. protection 
against sabotage or loss or diversion of 
special nuclear material) or iBSuance of 
an approval of a safeguards 1lan 
submitted pursuant to Parts 50, 70, 72, 

and 73 of this chapter, provided that the 
amendment or approval does not 
involve any significant construction 
impacts. These amendments and 
approvals are confined to [i) 
organizational and procedural matters, 
(ii) modifications to systems used for 
security and/or materials 
accountability, [iii] administrative 
changes, and (iv] review and approval 
of transportation routes pursuant to 10 
CFR 73.37. 

Discussion and Finding 

Amendments and approvals of thi~ 
nature relate to the protection of nuclear 
materials against theft or diversion or to 
the protection.of nuclear materials, 
facilities, and transportation activities 
against radiological sabotage. They are 
needed (1) to implement new safeguards 
regulations through incorporation of 
provisions into licenses and (2) to permit 
modifications to licensees' safeguards 
programs established under existing 
requirements. With the exception of 
amendments involving significant 
construction, they are confined to (i) 
organizational and procedural matters, 
(ii) modifications to systems used for 
security and/or materials 
accountability, (iii) administrative 
changes, and (iv) review and approval 
of transportation routes pursuant to 10 
CFR 73.37. The issuance of license 
amendments relating to these matters in 
and of themselves will not cause any 
significant environmental impacts. 

With regard to route approvals, the 
requirement in 10 CFR 73.37(b)(7) for 
advance NRC approval of transportation 
routes applies only to spent fuel 
shipments and was included in the 
Commission's regulations in order to 
provide additional assurance that 
shipments containing spent fuel would 
be adequately protected against loss, 
divefsion or sabotage. Before approving 
a particular transportation route, the 
NRC first makes a determination," on the 
basis of independently acquired 
information, that (1) details have been 
worked out for swift response by local 
law enforcement agencies, if requested, 
and (2) concrete details for NRC 
contingency planning for the route are 
adequate. The NRC bases its route 
approvals on the following criteria: (1) 
Routes that permit more timely 
responses by local law enforcement 
agencies are preferred? (2) routes that 
avoid passage through tactically 
disadvantageous positions are preferred; 
(3) routes should have appropriate rest 
and refueling stops available; and (4) 
routes with advance safety design 
features such es divided highways and 
guard rails are preferred. In this manner 
the NRC is able to obtain or verify the 
adequacy of requisite safeguards 
information and to ensure that 
transportation will take place only over 
routes that have adequate safeguards. 

The NRC distinguishes between 
safety matters and safeguards matters in 
its regulatory scheme. The requirement 
o{ NRC route approval is one of a 
number of elements of the physical 
protection system for spent fuel 
shipments and involves only a 
safeguards review. Safety matters are 
covered by 10 CFR Part 71 (packaging) 
and by Department of Transports tion 
(DOT) regulations. Generally DOT is 
responsible for"regulating safety in the 
transportation routing of radioactive 
materials. DOT did an environmental 
assessment in connection with the 
adoption of its rules authorizing the 
shipment by road throughout the Nation 
of all types of radioactive materials. 
DOT found in that environm!'lntal 
assessment that no environmental· 
impact statement was required· in 
connection with the adoption of the 
rules because the risks of highway 
transport are so low that the regulations 
authorizing such transport will have no 
significant adverse environmental 
impact. 

DOT in its environmental assessment 
relied in part on two studi.es sponsored 
by the NRC: (1) Final Environmental 
Statement on the Transportation of 
Radioactive Materials by Air and Other 
Modes, NUREG--0170 (December 1977); 
(2) Transportation of Radionuclides in 
Urban Environs: Draft Environmental 
Asse.ss,ment, NUREG/CR--0743; SAND 
79--0369 (1980). The Commission finds 
from these studies and other available 
information, like DOT, that the transport 
of radioactive materials will not have a 
significant adverse environmental 
impai;t. 

The Commission in NUREG--0170, a 
generic environmental impact statement, 
considered the environmental impacts cf 
the transportation of radioactive 
materials, including the transportation 
of those materials over routes approved 
for safeguards purposes, and concluded 
that such impacts are small. This generic 
environmental impact statement set out 
the NRC'e views of the present (1977) 
and projected (1985) environmental 
impact of the transportation of 
radioactive material and provided 
documentation for the NRC 
determination that the environmental 
impacts, radiological as well as non
radiological, of both the normal 
transportation of radioactive materials 
and of the risk and consequent 
environmental impacts attendant on 
accidents involving radioactive material 
shipments were sufficiently small that 
shipments by all modes of transport 
should be allowed to continue and that 
no immediate changes to NRC 
regulations were needed. This report 
also concluded that the risks of theft or 
sabotage resulting in any significant 
radiological release are sufficiently 
small to constitute no major adverse 



PART 51 • STATEMENTS OF CONSIDERATION. 

impact on the environment. The 
Commission has examined the potential 
impacts set forth in NUREG-o170 and 
characterized as "small" and 
determined that they do not amount to ·a · 
significant adverse impact. 

NUREG/CR--0743 was developed to 
supplement NltREG-o170 by specifically 
studying the transport of nuclear 
materials through urban areas. That 
report concurred: with ·the general · 
conclusions in NUREG-o170 that rieither 
accident-free transport nor the overall 
expected effects of accidents pose a · 
significant hazard to urban populations. 
However, that study, although it 
contained a high degree of uncertainty 
as to the potential consequences of · 
sabotage of spent fuel shipments. did 
suggest that sabotage has the potential 
for producing serious radiological 
consequences in areas of high 
population density. 

In response to this uncertainty the · 
NRC and the Department of EnergY: 
(DOE) sponsored separate coordinated· 
experimental programs. While the 
results of these studies are still 
undergoing review, they appear to 
support the conclusion that transport of 
radioactive materials will not have 
significant adverse environmental 
impacts. The Commission believes that 
the available information, including the 
review of these two studies to date, . 
provides sufficient certainty to conclude 
at this time that the transpm:-tation of 
radioactive materials in accord with 
NRC and DOT regulations will not have 
a significant adverse impact on the 
em·ironment. In this connection, see 
City of New York. et al. v. U.S. 
Department of Transportation, et al., 715 
F.2d 732 (2d Cir., 1983) in which the U.S. 
Court of Appeals for the Second Circuit 
upheld DOT's determination that 
promulgation of DOT regulation HM...:154 
governing the highway transportation of 
radioactive materials was not an action 
requiring preparation ofan · 
environmental impact statement. Appeal 
dismissed and certiorari denied, · ·. 
February 27, 1984, No. 83-770, U.S. 
Supreme Court, October term 1983. The 
Commission notes, however, that if 
special circumstances are shown to 
exist in connection with a particular 
shipment an environmental assessment 
or an environmental impact statement 
may be prepared for that shipment. and 
that as further review continues; this 
conclusion may be modified. 

Accordingly, the Commission finds 
that license amendments and approvals 
of this type (Category 12.) comprise a 
category of actions which do not 
individually or cumulatively have a. 
significant effect on the human· 
environment, designates Category 12. as 
a categorical exclusion, and directs that 
Category 12. be listed in § 51.22(c) as a· 
categorical exclusion. 

Category of Actions 

13. Approval of package designs for 
packages to be used for the 
transportation of licensed materials. 

Discussion andPinding 
Certificates of compliance approving 

package designs for packages to be used 
in the transportation of radioactive 
materials are issued upon demonstration 
that the package designs meet · 
applicable performance standards 
contained in Part 71 of the Commission's 
regulations. Although it is expected that 
packages manufactured in accordance · 
with approv~d designs will be used to 
transport radioactive materials, the 
certificates of compliance do not and. 
cannot authorize the actual 
transportation of those materials. At the 
time a certificate approving a particular 
package design is issued, there is no . 
specific information available on the 
number of packages that will be 
manufactured or the frequency of use. 
Since the Commission firids from other 
available material that the 
transportation of radioactive material in 
accord with applicable regulations will 
not have a significant adverse impact on 
the environment, the approval of 
package designs in accord with those 
regulations similarly can have no 
significant adverse environmental 
impact.· 

The· Commission previously 
co.1sidered the impacts of the actual 
transportation of radioactive materials 
in packages meeting the performance 
standards of 10 CFR Part 71 in a generic 
environmental impact statement (Final 
Environmental Statement on the 
Transporta1ion of Radioactive Materials 
by Air and Other Modes, NUREG--0170, 
December 1977) and concluded that such 
impacts are small. This generic . 
environmental impact statement' was 
prepared to aid the NRC in reevaluating 
its regulations for the air transportation 
of radioactive materials, including 
packaging and related. ground 
transportation. Although the statement 
was directed at air transportation, 
packaging standards and other 
transportation modes-land transport 
and water transport-,were also 
considered. The statement set out the 
NRC's views on the present (1977) and 
projected (1985) environmental impact 
of the transportation of radioactive 
materials. The statement also provided 
documentation for the NRC 
determination that the environmental· 
impacts, radiological as well as non
radiological. of normal transportation of 
radioactive materials, including the 
transportation of those materials in 
packages for which the Commission had 
issued design approvals, and the risks 
and consequent environmental impacts 
attendant on accidents·involving 
radioactive material shipments were 

sufficiently small that shipments by all 
modes of transport should be allowed to 
continue. On the basis of this generic 
environmental impact statement, the 
NRC concluded that no immediate 
changes to its regulations, including 
those portions of the regulations relating 
to the certification of package designs. 
were needed. The Commission has 
examined the potential impacts set· forth 
in NUREG-o170 and characterized them 
as "small" and determined that they do 
not amount to a significant adverse 
impact. 

NUREG/CR--0743, Transportation of 
Radionuclides in Urban Environs: Draft 
Environmental Assessment (1980) was 
developed to supplement NUREG-o170 
by specifically studying the transport of 
nuclear materials through urban areas. 
That report concurred with the general 
conclusions in NUREG--0170 that neither 
accident-free transport nor the overall 
expected effects of accidents pose ·a 
significant hazard to urban populations. 
However, that study, although it 
contained a high degree of uncertainty 
as to the potential consequences of 
sabotage of spent fuel shipments, did 
suggest that sabotage has the po,tential 
for producing serious radiological 
consequences in areas of high 
population density. · 

In response to this uncertainty the 
NRC and the Department of Energy 
(DOE) sponsored separate coordinated 
experimental programs. While the 
results of these studies are still 
undergoing review, they appear to 
support the conclusion that transport of 
radioactive materials will not have 
significant adverse environmental 
impacts. The Commission believes that 
the available information, including the 
review of these two studies to date, . 
provides sufficient certainty to conclude 
at this time that the transportation of . 
radioactive materials in accord with 
applicable regulations will not have a 
significant adverse impact on the 
environment. The Commission notes 
that as further review continues; this 
conclusion may be modified. 

Accordingly, the Commission finds 
that approvals of package designs for 
packages to be used for the · 
transportation of licensed materials 
(Category 13.) comprise a category of 
actions which do not individually or 
cumulatively have a significant effect on 
the human environment, designates 
Category 13. as a categorical exclusion, 
and directs that Category 13. be listed in 
§ 51.22(c) as a categorical exclusion. 

Category of Actions 

14. Issuance, amendment, or renewal 
of materials licensP.s issu'!d pursuant to 
10 CFR Parts 30, 31, 32. 33. 34, 35, 40, or 
70 authorizing the following types of 
activities: · 
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(i) Distribution of radioactive ·materiel 
and devices or products containing 
radioactive matetfal to general licensees 
and to persons exempt from licensing. 

(ii) Distribution of 
radiopharmaceuticals, generators, 
reagent kits and/or sealed ~ources to 
persons licensed pursuant to 10 CFR 
35.14 end 35.100. 

(iii) Nuclear pharmacies. 
(iv.) Medical and veterinary. · 
(v) Use of radioactive materials for 

research end development and for 
educational purposes. 

(vi) Industrial radiography. 
(vii) Irradiators. 
(viii) Use of sealed sources and use of 

gauging devices, analytical instruments 
and other devices co.ntaining sealed. 
sources. 

(ix) Use of uranium as shielding 
material in containers or .devices 

(x) Possession of radioactive material 
incident to performing services such as 
installation, maintenance, leak tests and 
calibration. 

(xi) Use of sealed sources and/or 
radioactive tracers in well-logging . 
procedures. .. · 

(xii) Acceptance of pac~eged 
radioactive wastes from others for 
transfer to licensed land burial facilities 
provided the interim storage period for. 
any package does not exceed 180 days 
end the ·total possession limit for all 
packages held in interim storage at the 
same time does not exceed 50 curies. 

(xiii) Manufacturing or processing of 
source, byproduct, or special nuclear 
materials for di.stribution to other 
licensees, except processing of source 
material for extraction of rare earth end 
other metals. 

(xiv) Nuclear laundries. 
(xv) Possession, manufacturing, 

processing, shipment, testing, or other 
use of depleted uranium military 
munitions. 

(xvi) Any use of source, byproduct, or 
special nuclear material not listed above 
which involves quantities end forms of 
source, byproduct, or special nuclear 
materiel similar to those listed in 
sections (i)-(xv) of Category 14. 

Discussion and Findings 

Previously, the Commission's 
attention to environmental review 
requirements for materials licensing . 
actions has focus_ed largely on activities 
in the ureriium fuel cycle. In this revision 
to ·10 CFR Part 51, other types of 
materials licenses ere accorded 
additional attention. Although some 
types of materials licensing actions have 
not been the subject of en in-depth 
environmental review, the NRC and its 
predecessor agency, the Atomic Energy 
Commission, have had over thirty years 
experience in licensing end regulating · 
these·materials licensees. Based on this 
experience, the NRC believes that these 

er.tivities, individually or cumulatively, 
have not resulted in any significant 
impact on the environment. Abs~lute . 
confirmation that none of these hcensmg 
actions would ever have any significant 
environmental impact could be obtained 
only by in-depth reviews of each of 
thousands of licensing actions each 
year. The Commission dces not believe 
that the huge expenditure of resources 
that would be required would be 
justified and believes that the 
environment would be better protected 
if NRC's resources were devoted to the 
environmental analyses called for under 
§§ 51.20(b) end 51.21 of this subpart for 
the types of actions which experience 
suggests have real potential to cause 
significant environmental problems. 
Under the revised regulations, the NRC 
staff may prepare an environmental 
impact statement or an environmental 
assessment. as appropriate, for any 
licensing actions covered by a 
categorical exclusion should special 
circumstances come to its attention that 
would warrant such action. 

(i) Distribution of radioactive material 
and devices or products containing 
radioactive material to general licensees 
end to persons exempt from licensing. 

These licenses authorize persons to 
distribute radioactive materials and 
devices such as density gauges, lev.el 
gauges, and other gauging devices to 
persons who are general licensees and 
to distribute products containing 
r$dioactive material such as watches, 
electron tubes, or smoke detectors to 
persons who are exempt from licensing. 
These licenses for distribution do not . 
authorize processing or use of 
radioactive materials. There are no 
effluent release·s' or personnel exposures 
associated with the licensed activities. 
These distribution licenses presuppose 
ultimate use or poss_ession of the 
radioactive materials under a gener·al 
license or exemption established by 
regulation, which regulation, under 
§ 51.21, will require an environmental 
assessment addressing 'the 
environmental impacts of the generally 
licensed or exempted activities of the 
recipients of the materials. The . 
radioactive material. devices and 
products that may be distributed 
pursuant to these licenslls must meet the 
specific standards and requirements in .. 
the NRC regulations. At the time of 
issuance of the regulations authorizing 
distribution, the determination was 
made that subsequent exempt or 
generally licensed use or poss.ession ~f 
the materials would not conslitute s risk 
to the public health and safety. 

(ii] Distribution of · 
radiopharmaceuticals, generators, 
reagent kits and/or sealed sources to 
persons licensed pursuant to 10 CFR 
35.14 and 35.100. 

These licenses· authorize persons to 
distribute radiopharmaceuticals, 

generators, reagent kits andi?r sealed 
sources to NRC's Group medical 
licensees. These licenses for distribution 
do not authorize possession, use or 
processing of radioactive materials. 
There are no effluent releases or 
personnel exposures associated with the 
licensed activities. 

(iii) Nuclear pharmacies. 
Nuclear pharmacies purchase 

prepared radiopharmaceuticals,. . 
radioisotope generators and reagent kits 
from manufacturers. They elute the 
generators and distribute the eluate es a 
prepared radiopharmaceutical or 
compound the eluate with reagent kits to 
make prepared radiopharmaceuticals. 
They dispense and distribute prepared 
radiopharmaceuticels to medical 
licensees in unit-dose or multi-dose 
forms. If the services of a nuclear 
pharmacy are not used, the ~edic~I . 
licensee performs these functions m his 
own nuclear medi'cine laboratory. Due 
to the short half-life of medically useful 
isotopes, the radioactive wastes that 
nuclear pharmacies generate may be 
decayed to background levels in storage. 
Releases in effluents may be estimated 
at 5% of maximum permissible values. 
Due to the soft gamma emission of most 
medically useful isotopes and the use of 
personnel shielding devices, exposure to 
personnel may be conservat!vely 
estimated at 25% of the maximum 
permissible dose. . 

(iv) Medical and veterinary. 
NRC issues licenses to hospitals and 

to physicians authorizing use of 
radioactive materials in the dial!nosis 
and treatment of patients. These 
licensed activities may include such 
activities as: receipt of radioactive 
material, preparation of 
radiopharmaceuticals from Mo-99/Tc-
99m generators and reagent kits, 
administration of unsealed 
rediopharmaceuticals to patients for 
diagnostic or therapeutic purposes. the 
use of sealed sources for brachytherapy 
(i.e., radiation delivered from a short 
distance) and/or teletherapy (i.e., 
radiation delivered from a long 
distance), use of sealed sources 
contained in devices implanted in 
patients (e.g., nuclear-powered 
pacemakers), laboratory use of unsealed 
sources for performance of diagnostic 
tests or for tracer sfodies for research 
purposes, use of source material for 
shielding (e.g., as a component of a 
teletherapy unit or a linear accelerator), 
and the disposal of the authorized 
materials by holding for decay or by 
transfer to authorized recipients. 

For the purposes of this discussion, 
medical licenses also include similar 
activities conducted by veterinarians for 
diagnosis or treatment of animals and 
laboratory use of unsealed sources.f~r 
diagnostic tests as performed by chmcal 
laboratories. 

The environmental impact of these 
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licensed activities is insignificant. In 
!ight of 10 CFR 20.107, radiation 
exposures of patien.ts are not 
considered. The environmental impacts 
would be: occupational exposures 
estimated et less than 10% of the 
applicable limits; non-occupational 
exposures of members of the public who 
may have contact with these patients 
are generally minimal; releases to air 
end water or to sanitary sewerage 
[primarily es patient excreta) are of 
small quantity, or if of larger quantities, 
are. short-lived. ·Effluent releases with 
the exception noted in 10 CFR 20.303[d) 
are estimated at less than 10% of the 
applicable limits. 

[v) Use of radioactive materials for 
research and development and for 
educational purposes. . 

These licenses authorize persons [e.g., 
academic Institutions, industrial firms, 
and government agencies) to use sealed 
and/ or unsealed sources of byproduct, 
source and special nuclear materiel for · 
activities such as research and 
development [10 CFR 30.4(q)), 
educational purposes, classroom 
demonstrations, animal tracer studies, 
and tracer studies of materials and 
compounds. [Licenses to construct or . 
operate nuclear research reactors are 
not materials licenses and therefore are 
not within the scope of this categorical 
exclusion.) This categorical exclusion 
does not encomoass fal orocessinl! or 
manufacturing, (b) performance of field 
studies in which licensed materiel is 
deliberately released directly into the 
environment for purposes of the study, 
or [c) use of radioactive tracers in field 
flood studies involving secondary and 
tertiary oil and gas recovery. As 
specified in § 51.60[b)(1)(vi), applicants 
seeking licenses authorizing the use of 
tracers in field flood studies involving 
secondary and tertiary oil and gas 
recovery are required to submit 
environmental reports. In the case of 
other field studies in which licensed 
material is deliberately released directly 
into the environment for purposes of the 
study, environmental reports will be 
requested on a case-by-case basis as 
needed. 

A typical facility is designed to 
minimize release of effluents to the 
environment. Remote handling 
equipment, personnel protective 
clothing. and shielding materials are 
standard equipment to minimize 
personnel exposures. A day-to-day 
radiation safety program provides for 
monitoring of personnel exposures, 
contamination levels, radiation levels, 
and effluent releases. Personnel· 
exposures and effluent releases are 
estimated at less than 10 per cent of the 
limits of 10 CFR Part 20. 

(vi) lndu11trial radiography. 
Gamma radiation sources (primarily 

iridium-192 and cobalt-SO) are used for 
non-destructive testing of materials · 

throughout the United States. The 
sources used are metallic. and are 
encapsulated in a stainless steel 
capsule, Therefore, during ordinary use 
it is not expected that there will be 
releases of radioactive material to the 
environment. The radiation exposure 
during routine use of sources in 
industrial radiography is well within 
NRC limits for occupational exposure. 
The average exposure per individual ·. 
radiographer is less than 0.4 rem per 
year, which is less than 10% of the 
permis&ible exposure. 

(vii) Irradiators. 
These devices are used for a variety 

of purposes in research and industry to 
expose products to large amounts of 
radiation. Typical uses include 
sterilization or microbiological reduction 
in medical and pharmaceutical supplies 
and insect eradication through sterile 
male release programs. Irradiators 
usually contain from a few hundred 
curies to megacuries of radioactive 
material, principally cobalt 60. The 
radioactive material is contained in 
sealed sources. Product irradiation 
occurs within areas to which access is . 
controlled and which are shielded to· 
protect both operating personnel and the 
environment. 

Personnel exposures during use of· 
these devices are less than 5% of the 
limits in 10 CFR.Part 20. There are no 
effl~ent releases resulting from 
operation of irradiators. 

[viii) Use of sealed sources and use of 
gauging devices, analytical instruments 
and other devices containing sealed 
sources. 

Sealed sources used by licensees are 
usually singularly or doubly 
encapsulated depending on activity in 
stainless steel. Therefore, in ordinary 
use it is not expected that the use o( 
sealed sources will result in the release 
of radioactive material to the 
environment. Sealed sources used by 
licensees are usually required to · 
undergo rigorous prototype testing to 
ensure that the likelihood of a 
substantial release of radioactive 
material to the environment during 
abnormal use of sealed sources is 
unlikely. 

Gauging devices used to measure 
thickness, density, and level of materials 
contain sealed sources, usually cesium-
137 and strontium-90, which are 
enc~psulated so that there is no leakage 
durmg use. The devices pro\'ide· 
shielding such that radiation levels 
external to the devices are on the order 
of a few milliroentgens per hour. Other 
devices include gas chromatographs 
with millicurie quantities of nickel-63 or 
hydrogen-3, analytical devices such as 
X-ray fluorescence analyzers with 
sealed sources containing a variety of 
radioisotopes, instrument calibration 
devices containing millicurie to curie 

quantities of cesium-137 and cobalt-60. 
and soil-density gauges which contain 
millicurie quantities of cesium-137 and 
americium-241 neutron sources. 

Personnel expcisure from use of these 
devices is less than 5% of the limits in 10 
CFR Part 20. There are no effluents 
associated with the use of devices 
containing sealed .sources. 

(ix) Use of uranium as shielding 
material in containers or devices. 

These licenses for possession and use 
of uranium for shielding are a non
nuclear use of radioactive materials. 
Because of its high density, uranium is 
excellent as shielding material. Depleted 
uranium has very low specific'activity 
and the corresponding low radiation 
levels emitted make it very unlikely that 
any individual will receive a radiation 
dose in excess of 5% of maximum 
permissible dose specified in Part 20. In 
addition, because of its physical and 
chemical properties, there should be .no 
release of radioactive material to the 
environment during normal use of 
depleted uranium as shielding and very 
lim:ted release during abnormal 
conditions. 

[x) Possession of radioactive material 
incident to performing services such as 
installation, maintenance, leak tests and 
calibration. . 

These licenses only authorize the 
possession of radioactive material 
incident to performing services either at 
the customer's facility or at the 
licensee's facility. Generally the activity 
involves the use of sealed sources only. 
Since service licenses involved very 
little actual possession and use of· 
radioactive material, personnel 
exposure from performing the services· 
should be less than 5% of the limits in 10 
CFR Part 20 and there shoutd be no · 
effluent releases. 

(xi) Use of sealed sources and/or 
radioactive tracers in well-logging 
procedures. 

During the past 20 years in which the 
NRC and its predecessor agency, the · 
AEC, have been regulating the use of 
sealed radioactive sources and short
lived radioacti\'e tracers in well logging, 
there have been approximately 89 
incidents in which well-logging sources 
have been forced to be abandoned in 
wells. A risk analysis prepared by the 
NRC staff shows only a small 
radiological risk lo the public health and 
safety from the potential release of 
radioactive material due to long term · 
corrosion or damage from drilling into 
sources that have been abandoned. In 
addition, routine safety measures, such 
as those described below, also protect · 
against significant environmental 
impacts from well-logging activities.· 

Well drilling permits require that gas 
and oil wells be cased to below potable 
water aquifers to prevent cross · 
contamination from brine, oil and gas 
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normally a!'sociated with wells. This 
requirP.ment also serves to preclude 
contamination of potable water aquifers 
when radioactive materials are used in 
these cased wells. In the event a source 
becomes irretrievable during a well
logging operation, safety requirements 
are imposed to minimize the escape of 
radioactivity from the sow·ce and the 
surrounding areas. These requirements 
include: (1) Sealing the source in place 
with a cement plug to immobilize it and 
to preclude abrasion and corrosion: (2) 
setting a deflection device (whipstock) 
at the top of the cement plug to deflect a 
drill away from the general area of the 
source in the event of an inadvertent 
future drilling: (3) mounting a permanent 
identification plaque at the surface of 
the well to alert anyone planning to 
enter the well to the existence of a 
source downhole; and (4) requiring 
nolification to be placed in pertinent 
land records maintained by State oil and 
gas regulatory agencies to alert against 
redrilling the well. In addition, the 
co:1struction of the source itself 
minimizes the possibility of releases and 
migration of radioactive material. 
Source capsules are always doubly 
encapsulated and fabricated of stainless 
steel or other corrosion resistant 
material. The radioactive material is in 
the form of a very low solubility 
compound. The sources are enclosed in 
a logging tool made of steel which 
provides additional protection. 

The radioactive materials used as 
tracers in well logging have short half
lives and the quantities involved are 
small-in the low millicurie range. The 
use of these tracers does not present any 
environmental impact because of the 
small quantities which decay to 
innocuous radioactivity levels in short 
periods of time. 

(xii) Acceptance of packaged 
radioactive wl!lstes from others for 
transfer to licensed land burial facilities 
provided the interim storage period for 
any package does not exceed 180 days 
and the total possession limit for all 
packages held in interim storage at the 
same time does not exceed 50 curies. 

These licenses authorize the 
acceptance of radioactive waste in 
packages that meet all governmental 
regulations for transport of radioactive 
materials. The packaged radioactive 
material is stored temporarily until a 
sufficient number of packages is 
accumulated for shipment to licensed 
land burial sites. 

In general, these activities are 
analogous to the transport carried out 
by common ancl contract carriers. which 
are exempt from NRC license 
requirements. Packages are not 
permitted to be opened although over
packaging ma}' be carried out in the 
event defective packaging is received. 
There are no routine releases of 

Fadioactive effluents. Safety 
requirements for the storage facility 
include protection against l!Ilauthorized 
entry. fire resistant buildings and 
packages, fire detection and suppression 
capability, radiation monitoring 
equipment and operating and emergency 
procedures. By limiting the total 
radioactivity in storage at any one time 
to a maximum of 50 curies and by 
limiting the storage period for any 
package to a maximum of 180 days, the 
chances of significant releases of 
radioactivity or excess exposure of 
personnel in the event of accident 
conditions, such 11s a fire, are minimal. 

(xiii] Manufacturing or processing of 
source, byproduct, or special nuclear 
materials for distribution to other 
licP.ns·ees, excepj processing of source 
material for extraction of rare earth and 
other metals. 

Manufacturing or processing of 
source. byproduct, or special nuclear 
materials for distribution to other 
licensees consists of approximately 234 
NRC licensees et-the present time. 
Under these licenses. persons 
manufacture radiophannaceuticals, 
labeled compounds for research 
purposes and sealed sources for use in 
gauging and analytical equipment. Other 
licensees in this category use and 
handle radioactive materials in solid 
form to manufacture sealed sources, e.g .. 
radiography devices, or use and handle 
already sealed sources by incorporating 
the sources into devices used for 
gauging purposes. 

In 1978, licensees in this category had 
an average dose of 0.45 rem for persons 
with measurable exposure and an 
average dose of 0.21 rem for all persons 
monitored. The collective dose for this 
category of licensees was 3,280 man
rems. The potential impact, therefore, is 
very small, less than one calculated 
health effect. Ninety-eight percent of the 
facilities had releases in air of less than 
one percent of the maximum pennissible 
concentrations in 10 CFR Part 20. The 
largest release reported was 
approximately 12 percent of the 
maximum permissible concentrations. 
Releases of liquid wastes were well 
within the limits in NRC regulations. 

Operations where source material is 
processed for extraction of rare earth or 
other metals may involve generation of 
la!'ge volumes of waste containing low 
levels of redioactive material. The 
storage and ultimate disposal of this 
waste may have significant 
environmental impact. Therefore. these 
types of operations are not listed as a 
categorical exclusion. . 

(xiv) Nuclear laundl'ies. 
Nuclear laundries receive sHghtly 

contaminated cluthing from nuclear 
facilities and provide decontamination 
services. The "clean"·garments are then 
returned tc the customer. As of August 

31. 1981, there were four NRC licensees 
in this category. The quantities of 
radioactive material involved are small, 
usually a few millicuries of radioactive 
material. In 1978, three of the four 
licensed laundries reported en average 
dose of 0.22 rem for persons with 
measurable exposure and a collective 
dose of 1 rem. The small amount of 
activity used by those licensees is 
disposed of in accordance with NRC. 
reguia lions. 

(xv) Possession, manufacturing. 
processing, shipment, testing, or other 
use of depleted uranium military 
munitions. 

Possession. manuf,;c.turing. 
processing. shipmr.r,i. testin6 or other 
use of depleted uranium munitions. e.g .. 
bullets an<l other projectiles. includes 
about 10 licenses held by U.S. military 
organizations and less than 10 licensees 
involved with the manufar.turin~ 
process. The mi!i1ary tests invr)l\'e the. 
use of low specific activity depleted 
uranium [3.6 x 10 7 curies/gram] as 
metal alloy penetnitors [rods) which 
vary in weight from a few grams to less 
than 10 kiiograms. These rods are 
prr,pellecl a! ·::iigh velocities against 
metal tarp+; such 3S armer plate. 
Tcr.ting of t/.,3e mu;; ;t1,:,n8 is carried out 
9l rernn!e dE-.Ff!r1. lucr1lions on mi!itary 
rc,prv:itbn.;. in t.unstrucled enclosures. 
01 o· ... ,r Je(:p ocean waters. Any 
iT!dtcnals relt,ased to the environment 
;;re nf low r·8dioact.'ve content. are 
highly dis;ier~ed. and :::re of cherr.ical 
and physicHl fo,m which is not readily 
incorpora'ed into flora or fauna. Thus. 
raC:ioai::tive rPleases to the environment 
which could affeci human, animal or 
plant life from testing at any of the 
locations are nc~;igii1lc and 
occupationd: exposures from handling 
depleted urar.ium are so low th.::! 
pe: sonnet monitoring is not required. 
Additionally. si:-:ce the penetrntors 
tested do not explode, cratering or other 
defacing of the environment is not 
experience::i The military alro 
transports a!ld stores dt<pletrd ur;;!1:um 
munitions for wer-rPadine~s pc,stu,·e. 
Because the muniiin.ns are 1ransported 
and st•m.id in sealed containers as solid 
metal in nnndisoersible for:n, there is 
w,gligible env:r;n7nrnl .. tl impact 
associated with such transporlc:tion and 
storage. 

Manufacturer3 of dQr;leted u, cl nium 
rr:unitiof'ls are alsu included here for the 
sake of co~np!etencss, alth(rngli 
manufacturers are exr.h!tlrd m sectwn 
txiii) of Category 14. 

(xvi) Any u5P. of sourr:e, byprnduc1, or 
spec.ial nucle;;r ma leria! not lii1ed above 
which involves quantities and fo:·ms cf 
source, byproduct. or special nuclear 
mi'!erial similar to those ltsted in 
sections (i)-(xv) of Category 1.:. 

It has been the Commission's 
experience in the past thflt add:!ional 
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environmentally insignficant ms!erials 
licensing ar.tions occasionally r.:·ise. 
These cases involvE! uses of sot1rce. 
byproduct or special nuclear mnti::rhil in 
quantities and form similar to th,~se 
categorically excluded in sections [i)
[xv) of Category 14. and, therefore, have 

· insignificant environmental impacts. By 
categorically excluding actions of this 

. t~·pe, the Commission will avoid the 
unnece.ssary expr.nditurc of scarce 
resourr.es in preparing environmental 

' assessments for these few 
environmentally ir,signii:ca,;l cases nu! 
sep;:;ratr\ identified a, thF subicLI of a 
specific categorical e>.L1'1si<m. The 
Commission anticipates :hat 
considerablv less than 1 a.;, of its 
licensing actions in the nuclear 
materials arE:a wouid fit wiihin this 
category. 

Accordingly, the Commiss:on finds 
that issuance, amendment, and renewal 
of licenses described a hove (Category 
14.) comprise a category of action5 
v;hich do not individually or . 
cumulatively have a significant effect on 
the hitman environment. designates 
Category 14. as a categorical exclusion. 
and directs that Category H be listed in 
§ 51.22(c) as a ce!egorica!-exclusion. 

Category of Actions 

· 15. Issuance, amendmE;n! or renewal 
of licenses for import of nuclear 
facilities and materials pursuant ,to Part 
110.of this chapter. except for import of 
sper:t power reactor fuel. 

Discussion and Finding 

.. . Imp~rt licenses issued pursuc1r?t to 10 
CfH P,irt 110 merely authorize import 
into the United States and do not 
author-ize any person to possess, use, or 
transfer the facilities or materials within 
the United States. Also, import licenses 
do not authorize transportation of 
in-,ported facilitie~ 2nd materials within 
t!1c Un:t~d Sta!;,s. An exception has 
heer: mad,! in the categorical exclusion 
for irr.por'.s of spent po\'v,er reactor fuel. 
In the Final Environmental Statement on 
the Transportation of Radioactive 
M&tcrials by Air and Other ModRs 
[NUREG--0170, December 1977) the NRC 
st off examined the environmental 
impact of tl.,:i transp'.Jrlalion of imports 
from lht? time a sr:ipmt:;;t first arrives in 
tl·,e Uniied States until [t reaches its 
ultimate d1:<slinalion a!ld concluded that 
t~l! environmental impact of such 
trnr.,.poriation was negligible. 

A::cmdingly, the Commission finds 
that i~suance, amendment or renewal of 
licenses for import of nuclear facilities 
and materials pursuant to Part 110 of 
this chapter. except for import of spent 
pom:r reactor fuel (Category 15.), 
com1:i ises a category of actions which 
do not individually or cumulatively have 
a si~nificant effect on the human 
environme;it, designates Category 15. as 
a ca:egorical exclusion and directs that 

C:,tFgcry 15. be listed i;i § 5,.2::ic) as a 
ca: Pgorical exclusion. 

Category of Actions 
16. Issuance or amendment of guides 

for the implementation of regulations in 
this chapter. and issuance or 
amendment of other informational and 
~rncec!un.l documents that do nof 
i,ripusC> any legal requiremE:nts. 

Di.~cussion and Fu:r.11ng 

Regulatory guides are issued (aP.d 
sc;me!imes revised) to explain the NRC 
staffs position regarding an acceptable 
method of irnplementa!iun of · 
regulations. Compliance with their 
provisions is not required. Since 
regulatory guides do not modify existing 
regulations and are not enforceahle by 
themselves they can neit!ier increase 
nor decrease any environmental impgct 
which an existing regulation may have. 
Other informational and procedural 
documents covered by this exclusion 
have no environmen.tal impact for the 
same rt!ason. 

Accordingly, the Commission finds 
that issuance or amendment of guides 
for the implementation of regtJlations in 
this chapter and issuance or revision of 
other similar informational and 
procedural documents (Category 16.) . 
comprise a category of actions which do 
not indivjdually or cumulatively have a 
significant effect on the human 
environment, designates Category 16. as 
a categorical exclusion, and uirecls that 
Category 16. be listed in § 51.22(c) as a 
categorical exclusion . 

Category of ActionR 

17. !ssuar.ce of an amendment. to a 
per"mit or licer:se pursuant to Parts 30, 
40. 50, or 70 of this chapter which 
deletes any !im1ti!:g condition of 
operation or mcnitoring requi!·ement 
based on or applicable to any matter 
subject to the provisions of the Federal 
Water Pollution Control Ar.I. 

Discussion and Fmdin/? 

Pursuant to the Fc,deral Water 
Pollutiun Control Act [FWrCA). the 
Environmentel Prntection Agency has 
exr.lusive r(!spon~ibility for developing. 
sett:;ig and enforcing nonrad:ological 
effluec.i limitations and wat!',r quality 
standards. These effiuent limitations 
and water qu.ality standards apply to a 
wide variety of pollutants. However, 
they do not apply to source, byproduct 
and spe:::ial nuclear m'aterial. On June 1, 
1976, the U.S. Supreme Court held that 
source. byproduct and special nuclear 
matt!rials do not fall within the class of 
pollutants which are subject to 
regulation under the Federal Water 
Pollu:ion Control Act. (Train v. 
Colorado PIRC, 426 U.S. 1 al 25.) 

In the past, in order to make sure that 
NRC licensees were conducting their 

activities in an environmentally 
responsible manner, the Nuclear 
Regulatory Commission, like its 
preder.essor agency, the Atomic Energy 
Commission, included conditions 
relating to water quality matters 
covered hy the FWPCA in NRC permits 
and licenses. Following an extensive 
and careful examination of the 
legislative history of section 51](c)(2) of 
the Federal Water Pollution Control Act 
(33 U.S.C. 1371[c)(2)). the Atomic Safety 
and Licensing Appeal Board held in two 
decisions that the Environmental 
Protection Agency has exclusive 
responsibility for the substantive 
regulation of nonradiological pollutant 
discharges where an NPDES permit is in 
effect, and described the respective 
roles of EPA and NRC in the following· 
terms: 

The first is that the spread of Federnl. 
responsibility for water quality standards. 
and pollution control among the various 
licensing agencies. which resulted from the 
reading given NEPA by the Calver/ Cliffs 
court. has been curtailed. That responsibility 
is shifted to EPA as its exclsive province. ,The· 
second is that the mandate to acquire 
"expertise" in developing, setting, and 
enforcing effluent limitations and water 
quality standards is also given to EPA: 
federal licensing agencies are to rely on that 
agency when such matters are involved and 
not develop duplicate expertise on their own. · 
Third, those agencies are not to "second
guess" EPA by undertaking independent 
analyses and setting their own standards in 
this area. And. finally. given the pointed 
Congressional comments cited, NRC. as 
statutory successor to the AEC. is 
unmistakably bound by those strictures. 

To be sure, in deciding whether to license 
specific projects. each agency must continue 
to weigh any resulting degradation of water 
quality in its NEPA cost-benefit balance.· · · 
Section 511(c)(2J does not change this 
obligation. Rather. its intendment is to limit 
those agencies' NEPA roles to that balancing. 
leaving the substantive regulation of water. 
pollution in EPA's hands. 

ALAB-515 (1978) In the Matter of 
Tennessee Valley Authority [Yellow Creek · 
Nuclear Plant. Units 1 and 2) B NRC 702 at · · 
712-713. as quoted in ALAB-569 [1979) In the 
Matter of Carolina Power end Light Company 
(H. B. Robinson, Unit No. 2) 10 NRC 557 a.I • 
561. 

The law established in these Appeal 
Board decisions is clear. The NRC no 
longer has a role setting conditions· 
relating to nonradiological discharges of 
pollutants into aquatic bodies or 
establishing requirements for aquatic 
monitoring where an NPDES permit is in 
effect. Instead, EPA, and those states to 
whom permitting authority has been· 
delegated, have exclusive responsibility 
for regulating nonradiological p·onutant, 
discharges through the NPDES permit 
system. The NRC's role in the water 
quality area is limited to regulating 
radiological discharges into aquatic 
bodies and NEPA matters such as 
weighing aquatic impacts in the NEPA· 
analysis which NRC is required to make 
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before reaching a major Federal 
licensing decision. 

Under certain provisions of the 
Federal Water Pollution Control Act, 
such as sections 401(a)(2) and 401(d). 
NRC licenses, like licenses issued by 
other Federal agencies. become subject 
to conditions deemed imposed by the 
Federal Water Pollution Control Act as 
a matter of law. In recognition of these 
statutory requirements and to make 
clear that NRC licenses are issued 
subject to these conditions. whether 
stated in tile licenses or not, the 
Commission is amending§ 50.54 of its 
regulations. 

In order to comply with existing law 
and to assure that its regulatory 
responsibilities are carried out in a 
consistent manner in accordance with 
these revised regulations. the NRC is 
continuing its o·ngoing process of 
amending all outstanding NRC licenses 
and permits to delete from those 
licenses and permits any limiting 
conditions of operation or monitoring 
requirements pertaining to 
nonradiological discharges of pollutants 
subject to the provisions ofthe Federal 
Water Pollution Control Act. These 
amendments will not affect EPA's 
independent responsibility to administer 
and enforce or the obligation of an NRC 
licensee or permittee to comply with the 
requirements of the Federal Water 
Pollution Control Act. 

The Commission finds that license 
am•mdments of this type (Category 17) 
comprise a category of actions which do 
not individually or cumulatively have a 
significant effect on the human 
environment because these impacts 
have been addressed under the 
rppropriate provisions of the Federal 
Water Pollution Control Act. 
Accordingly, the Commission designates 
Category 17 as a categorical exclusion, 
and directs that Category 17 be listed in 
§ 51.22(c) as a categorical exclusion. 

Category of Actions 

18. Issuance of amendments or orders 
authorizing licensees of production or 
utilization facilities to resume operation, 
provided the basis for the authorization 
rests solely on a determination or 
redetermination by the Commission that 
applicable emergency planning 
requirements are met. 

Discussion and Finding 
The Commission published its final 

emergency planning rule amending 10 
CFR Parts 50 and 70 on August 19, 1980 
(45 FR 55402). As part of its 
deliberations on the rule, the 
Commission evaluated the 
environmental impact of the proposed 
changes and provided the public an 
opportunity to comment on the drnft 
em·ironmental assessment and draft 
negative declaration. See 45 FR 3913 at 

3915. January 21, 1980, and 45 FR 55413-
55415, August 19. 1980. After considering 
the public comments. the Commission 
determined that the changes in 
emergency planning requirements would 
notnave a significant effect on the 
human environment. Accordingly. an 
environmental impact statement was 
not prepared. A key assumption in the 
Commission's decision not to prepare an 
environmental impact statement for the 
emergency planning rule was that 
shutdowns of nuclear power plants as a 
result of actions taken under the rule are 
expected to be infrequent and of short 
duration. Therefore, it is very unlikely 
that the resumption of operation of a 
particular facility would have a 
significant effect on the human 
environment. Moreover, the Commission 
retains discretion to require an 
environmental assessment or an 
environmental impact statement in 
special circumstances. 

Accordingly, the Commission finds 
that issuance of amendments or orders 
authorizing licensees of production or 
utilization facilities to resume operation. 
provided the basis for the authorization 
rests solely on a determination or 
redetermination by the Commission that 
applicable emergency planning 
requirements are met (Category 18) 
comprises a category of actions which 
do not individually or cumulatively have 
a significant effect on the human 
environment. designates Category 18. as 
a categorical exclusion and directs that 
Category 18. be listed in § 51.22(c) as a 
categorical exclusion. 

CEQ Review and Approval 

On October 19. 1982. the General 
Counsel of CEQ advised the Executive 
Legal Director of NRC that the Council 
had completed its review of NRC's draft 
final NEPA procedures (revised 10 CFR 
Part 51) as provided by 40 CFR 1507.3(a), 
and had determined, based on that 
review. that NRC's NEPA procedures 
address all of the sections of the CEQ 
regulations required to be addressed by 
40 CFR 1507.3(b) and that the NRC 
procedures may take effect after they 
are published in final form in the 
Federal Register. 

> Paperwork Reduction Act Review 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 3150-0021. (49FR24512J 

List of Subjects in 10 CFR Part 51 

Administrative practice and 
procedure, Environmental impact 

~!atement. Nuclear materials. Nuclear 
power plants and reactors. Reporting 
ancl recordkeeping requirements 

Pursuant to the Atomic Energy Act of 
l 9o4. as amended, thf: Energy 
Re:irganization Act nf 1974, as amended, 
·,;ie National Environmental Policy Act 
nf 1969, as amended, and 5 U.S.C. 552 
und 553, the following r_evision of 10 CFR 
Part 51 and related conforming 
amendments to 10 CFR Parts 2, 30, 40, 
50, 61. 70, 72 and 110 are published as a 
document subject to codification. 
Amend;nentR to a!! parts excrpt revised 
1li CFR Par! 51 is3ued pursuant to 
c: ta tior~s of..rnth0ri ty pn:senily codified. 

49 FR 10922 
Published 3/23/84 

10 CFR Part 51 

Environmental Protection Regulations 
for Domestic Licensing and Related 
Regulatory Functions and Related 
Conforming Amendments 

Correction 
In FR Doc. 84-6324, beginning on page 

9::152, in the issue of Mc:,nr!ay, March 12. 
Hl84. make the followh,<s eorrections: 

1. On page 9388, in the third column, 
in § 51.51, paragraph (b) consists of 
Table S-3 only; therefore the three 
asterisks should be removed since there 
was no introductory text omitted. 

2. On page 9390, in the second column, 
in § 51.52, paragraph (c) consists of 
Table S-4 only; therefore the three 
asterisks should be removed since there 
was no introductory text omitted. 

419 FR 19623 

Publi,hed 5/9/84 

Effective 5/9/84 

Information Collection Requirements,· 
Display of 0MB Control Numbers 

See Part O Statements of Consideration 

> 49 FR 24512 
Published 6/14/84 
Effective 6/7/84 

Environmental Protection Regulations 
for Domestic Licensing and Related 
Regulatory Functions and Related 
Conforming Amendments 

See Part 2 Statements of Consideration 
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49 FR 34658 
Published 8/31/84 

Waste Confidence Decision 

See Part 50 Statements of Consideration 

49 FR 34688 
Published 8/31/84 
Effective 11 /29/84 

Requirements for Licensee Actions 
Regarding the Disposition of Spent 
Fuel Upon Expiration of Reactor 
Operating Licenses 

See Part 50 Statements of Consideration 

49 FR 42693 
Published 10/24/84 

Waste Confidence Decision 

See Part 50 Statements of Consideration 

49 FR 42693 
Published 10/24/84 

Requirements For Licensee Actions 
Regarding the Disposition of Spent 
Fuel Upon Expiration of Reactor 
Operating Licenses 

See Part 50 Statements of Consideration 

'50 FR 21036 
Published 5/22/85 
Effective 5/22/85 

Update of NRC Addresses and 
Copying Charges for Environmental 
Documents; Minor Correcting 
Amendments 

See Part 1 Statements of Consideration 

51 FR 9763 
Published 3/21/86 
Effective 4/21/86 

Material Balance Reports of Source 
Material and Special Nuclear Material 

See Part 40 Statements of Consideration 

51 FR 33224 
Published 9/ 18/86 
Effective 10/20/86 

Annual Fee for Power Reactor 
Operating Licenses and Conforming 
Amendment 

See Part 171 Statements of Consideration 

51 FR 35997 
Published 10/8/86 
Effective 10/8/86 

Nomenclature Changes To Implement 
Consolidation of OGC and OELD 

See Part 1 Statements of Consider:.tion 

>s1 FR 40303 
Published 11/6/86 
Effective 1/5/87 · 

Domestic Licensing of Production and 
Utilization Facilities; Communications 
Procedures Amendments 

See Part 50 Statements of Consideration 
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~ 

50 FR 5548 
Published 2/11/85 
Effective 3/13/85 

UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS - ENERGY 

CRITERIA AND PROCEDURES FOR DETERMINING THE ADEQUACY ... 

OF AVAILABLE SPENT NUCLEAR FUEL STORAGE CAPACITY 

STATEMENTS OF CONSIDERATION 

Criteria and Procedures for 
Determining the Adequacy of Available 

-Spent Nuclear Fuel Storage Capacity 

See Part 1 Statements of Consideration 

>,so FR 8605 
Published 3/4/85 

Criteria and Procedures for 
Determining the Adequacy of Available 
Spent Nuclear Fuel Storage Capacity 

See Part 1 Statements of Consideration 



UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS-ENERGY 

PART 
55 

OPERATORS'LICENSES 

STATEMENTS OF CONSIDERATION 

28 FR 3197 
Published 4/3/63 
Effective 6/2/63 

OD October 12, 1N1, tbe At.omic En• 
Cl1'l1 Comm1asion publiabed ln t.be PD
DAL RuUna a notice of propoaed rule 
matms t.o revw Put 55 ln a number of 
JUPKt9 deemed desirable on t.be bu1a 
of apenence- acquired to date ln tta ad
mfnlatntion. Included therein wu a 
pnmalon for the llcenat.ns of Individuals 
u auperviaory operator11 of facilltles and 
tbe requlftmenta of their 11cens1ng, 

'!'he CommiMlon bu nceiTed ml.D)' 
cammenta · from interested peraons and 
Ol'lanlzationa. Aa a consequence the 
propoaed amendment bu been rewritten 
wtt.b lllcorpontlon of a number of ~eae 
aanesttons. "nle princ1pal chanaes 
from the proposed amendment are u 
follows: 
· 1. The propoeed term "1111pervtsory 
operator" hu been changed throuahout 
the amended rerulat1on to the term 
.. RDJor operator". The main reaaon for 
&be cbanle .Ii to avoid any lmpllcatlon 
&bat the COnunillsion, lD ll'MtinlJ IIUCh 
a 11celll!e, 11 e:pres!llng an optnion on 
whetbei' the holder of the llceme 11 part 
of or elllrible for a m!l.nil,ffement ErOUP, 

2. In I 55.•. item m , the deflDitlon of 
"oontrolll" hu been reviaed to Include 
"apparatus and mecbanlsms • • • 
which directly affect the power level 
• • ... Tb1I narrower Interpretation, 
M wneat.ed tn public comment. 111 tn ac-

cord with the ortgtnal CommJuion in
tent. The deftnltlon of "controls" for 
facilttles other than react.om bu been 
nmaed t.o include "apparatus &Dd mech
aauma • • • "Whicb CIGWd affect • • • 
proceu of the fac:Wty In 1111ch a manner 
u to affect the protection of health and 
mtety acllinst n.diation." Thia revision 
elarUles the Protecllon ·aca1nst radiation 
whldl wu only implied ln the propoeed 
detlnitlon. 

3. Sectlon 55.12 baa been reviled to 
provide for waiting periods ot two 
months, 11.J: months and two years re
apecttvel:y before reapplication for lf
cenalng followtng a denial. These time 
periods are leu than the proposed inter
ftls of ninety da:va, one year and three 
Jean, respectlvet,. These reductions 
were made to avoid placlne undue bur· 
dens on faclllty·licensees and employees 
but are 1Wl CODlidered IIJ1!lc1entl:v long 
t.o s,rovtde tor ~equate eelection and 
tnJniJ'II( of operators and aemor oper
ators. 

,. 8ect1om 1515.20, 155.21, 615.22 and 1515.23 
h&Ye been re'V21ed to ellm1nate the phrue 
"'at wbich the appllc&nt will be em
plc,nd". '!'he l'fl1siOD permit.a the ll• 
eeanmc of an appllcant cm 11 .facility 
where Im aenica wm be atWaeci ai
thoaarb be Ill ·not GIIPlo7ed, 

Pmsu&nt to t.be Atcmlc l:DerlJ' Act 
of J.IM, u amended and the Admln1!1-
tn\t1Ye Procedure Act of 1148, the follow
Ins amendment t.o 10 CPR Part 155 1s 
published u a documeDt IUbject to codi
Ac&UOD to be decttve 80 c!Qa &ft.er pub
llcation JD t.be Pm>DAL Rl:aumi:a. 

31 FR 4668 
Published 3/19/66 
Effective 3/19/66 

Miscellaneous Amendments 

See Part 20 Statements of Consideration . 

31 FR 12774 
Published 9/30/66 
Effective 10/30/66 

Miscellaneous Amendments 

See Part 2 Statements of Consideration. 

38 FR 22221 
Published 8/17/73 
Effective 9/17 /73 

Requalification Requirements for Operating 
Personnel of Production and Utilization 
Facilities 

See Part 50 Statements of Consideration. 

38 FR 26354 
Published 9/20/73 

Requalification Requirements for Operating 
Personnel of Production and Utilization 
Facilities; Co"ection 

See Part 50 Statements of Consideration. 

40 FR 8774 
Published 3/3/75 
Effective 3/3/75 

Energy Reorganization Act; Revision:, to Chap
ter l to Reflect Organizational and Procedur
al Changes 

See Part 2 Statements of Consideration; 

41 FR 16445 
Pub11stiac1 4/19na 
Effective 4/19n6 

Miscellaneous Changes to Chapter 

See Part 20 Statements of Ccn1ideration, 

41 FR 18300 
Published 5/3n6 
Effactive 6/2n6 

Preservation of Records 

Sea Part 20 Statements of Consid.eration. 

45 FR 18905 
Published 3/24/80 
Effectife 3/24/80 

De/et/on of Reference to Panama Canal 
Zone; Minor Amendments 

See Part 4 Statements of Consideration. 



PART 55 • STATEMENTS OF CONSIDERATION 

47 FR 56984 
Published 12/22/82 
Effective 12/17 /82 

10 CFR Part 55 
J ' 

Partial Reglonanzatton of the Operator 
Uc:enttng Function 

AGENCY: Nuclear Regulatory 
Commi11lon. 
ACTION: Final rule •. 

IUMIIAIIY: The NRC 11 amending lta 
regulation, relatins to operator llcemea 
to provide information concemlng the 
further implementation of NRC'1 
resfonal llcen1ing program. Thia 
amendment 1tates that authority and 
responsibility for the l11uance of 
licenae1 for operaton and aenior 
operators of licensed nuclear reacton , 
located in Regions n and m have be6D · · 
aS1igned and delegated to the Regional 
Admini1trators of Region, D and m and 
1pecifiea where applicant, for theae · 
licen1ea should obtain necessary form, · 
and file applications. Thia amendment 11 
necessary to Inform llcenaeea, operaton. 

, applicant,, and the public of current 
. NRC orsenization and practice. 
l!PFICTIVE DATE December 17, 1982. 
POii FURTHER INFORMATION CONTAC'r. 

· Don H. Beckhen, Office of Nuclc.aa . 
Reactor Regulation. U.S. Nuclear · 
Regulatory Conimf11ion. Washington, . 
D.C. 20555; Teleph!)ne [301) 492-4868. · · 

.. IUPPLEMENTARY INFORMATION: In . 
further implementation of Ill 
resfonallzation program. the · · 
Commi111ion ha, delegated to the 
Regional Admini11trator1 of Regions II 
and m authority and responsibility 
pursuant to the regulations In 10 CFR 
Part 55 to Issue and renew licenses for 
operaton1 and senior operaton of 
nuclear reactors licensed under 10 CFR 
Part 50 and located In thoae region,. 

The general delegation of authority for 
the Regional Admini1traton 11 
de1cribed In NRC Manual Chapter 0128. 
Punuanl to that seneral delegation of 
authority, the Executive Director for 
Operation, and the Director of Nuclear 
Reactor Regulation aHigned and 
delqated to the Regional · 
Admini1treton for Region, D and m the 
responsibility under 10 CFR· Part 55 for 
licensing opera ton, of nuclear reacton 
licenaed under'tO CFR Part 50 and 
located in Regions D and m. Copie, of 
the delegations of authority have been 
placed in the Comml11ion's public 
document room at 1717 H Street, NW., 
Washington, D.C., and at the Region D 
Office, 101 Marietta Street, Suite 3100. 
Atlanta, Georsia 30303, end the Region 
m Office, 799 Roosevelt Road. Glen 
&lyn, D1inol1 60137, where they are 
available for In1pectlon and copyins by 

tha public. · · 
The revised regula tion1, wbJch are 

Intended to Inform llcensee1 end the 
public of current NRC practice, and 
orsenization, 1pecify where application. 
for operator end senior operator license, 
lhall be filed. where reporta and . 
communication, ,hell be !IUbmltted and 
where needed Information and forma 
may be obtained. · 

Since the amendmentl to Pert SS ere 
non.substantive and relate to matten of 
qency orsanizatlon end procedure, the 
notice and comment procedure, of the 
Admini1trative Procedure Act [5 U.S.C. 
SS3) do not apply and good cau,e exista 
for making the amendment, effective on 
December 17, 1982, without the 
cuatolDW')' 30-day walling period. 

Papuwork Reductloa Act Statement 

. Tbla rule contain• no new or ·~ended 
requirementl for recordkeepfna. , 
reportiq. plan, or procedure1, . 
appUcationa. or any other type of . . 
Information collection 1ubject to the 
Paperwork Reduction Act of 1980, Pub. 
L 98-511. 

List of Subjectl In 10 CFR Put Ill 

Manpower trelning_progrem1, Nuclear 
power plant, and reactora, ~enalty, . 
Reporting requirementa. 

Under ~e Atomic Enel'IY Act of 1951, 
111 amended. the Enel'IY Reorganization 
Act of 1974, a, amended, and 5 U.S.C: 
552 and 553, the following amendments 
to 10 CFR Part 55 are published aa a 
documen.t 1ubject to codification. 

;jl;> 48 FR 33243 

Published· 7/21/83 

Effectiw 7/21/83 

10 CFR Part55 

Partial ReglonaRzatton of the ·operator 
Ucenslng Function To Include 
Region I 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The NRC i, ·amending its 
regulations relating to operator licenses 
to provide information concerning the 
further implementation of NRC's · 
regional licensing program. ,This' 
amendment states that authority end· 
responsibility for the i88uance of . 
licenses for operators end senior 
operators of licensed nuclear reactors 
located in Region I has been assigned 
and delegated to the Regional 
Administrator of Region L This 
amendment is necessary to inform 
licenaees, nperatora, applicants, and the · 
public of current NRC organization and 
practice. 

li!FFIC11VE DATE: July Zl, 1983. 
FOR FURTHER INFORMATION CONTACT:· 
Don H. Beckham, Office of Nuclear · · 
Reactor Regulation. U.S. Nuclear . 
Regulatory Commission, Washington, 
D.C. 20555; Telephone {301) 49Z-4868. 
SUPPLEMENTARY INFORMATION: In 
further Implementation of ita 
regionallzation program. the 
Commission hes delegated to the 
Regional Administrator of Region I 
authority and responsibility pun,~~ to 
the regulaliom In 10 CFR Part 55 to issue 
and renew licenses for operators and 
senior operators of nuclear reactors 
licensed under 10 CFR Part 50 end 
located In ·this region. . , .. 

The general delegation of authority for 
the Regional Administrators ia . 
described In NRC Manual Chapter.0128. 
Pursuant to that general delegation of 
authority, the Executive Director for .. 
Operationa and the Director of Nuclear 
Reactor Regulation on N:ovem~r 22. 
1982, assigned and delegated to the 
Regional Administrators for Regions II 
end ill the responsibility under 1~ CFR 
Part 55 for licensing opera tors of nuclear 
reactors licensed under 10 CFR Part 50 
end located in Regions II and Ill. Now, 
thia same responsibility baa been 
assigned to the Regioaal Administrator 
for Region L A .copy of the delegation of 
authority bu be_en placed in the , 
Commission's public document-room at 
1717 H Street. NW.,.Washingtoli. D.C., 
and at the Region I Office, 631 Perk 
Avenue, King of Prussia, Penmylvania 
19406, where it is available for 
Inspection and copying by the public. 
Assignment of this authority end 
responsibility to the Regional 
Administrators for Regions D and m 
wee reflected In a final rule published 
December 22, 1982 [47 FR 56984). 

The revised regulations are intended 
to inform licensees and the public. of 
current NRC practices and organization. 

Since the amendments to Part 55 are 
nonsubstantive and relate to matters of 
Agency orsanization end procedure, the 
notice and comment procedures of the 
Adminiltrative Procedure Act (5 U.S.C. 
553) do not apply .and good cause existl 
for making the amendments effective 
upon publication without the cuatomary 
3~day wailing period. 
Paperwork Reduction Act Statement 

Thls final rule does not contain a new 
or emended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
·seq.). Existing requirement, were 
approved by the Office of Management 
end Blldget ,app~oval numbers 3150-0018 
and 3150-0024. 

List of Subjecbs tn 10 CFR Part 55 

Manpower training proiams, Nuclear 
power plants and reactors, Penalty, 
Reporting requirements. 
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Under. the Atomic Energy Act of 1954, 
as amended, the Energy Reorganization 
Act of 1974, as.amended, and 5 U.S.C. 
552 and 553, the following amendments 
to 10 CFR Part 55 are published as a 
document subject to codification. · · 

·.',,::: . 

48 FR 45223 

,Publish~d 10/4/83 

Effective 10/4/83 

' 10 c~ Part ss 
Completion of Reglonanzauon of the 
Operator Ucenslng Function by 
Assignment of the Function to 
Regions IV and v 
AGENCY: Nuclear Regulatory 
Commission. 

ACTIO~: Final rule. 

SUMM~RY: The ~c is amending its 
regulations relating to operator licenses 
lo provide information concerning the 
futher implementation of NRC's· regional 
licens;ng program. This amendment 
states.that authority and responsibility 
for the issuance of licenses for operators 
and ·senior opera tors of licensed .nuclear 
reactors'located in Regions IV and V 
have been assigned and delegated to the 
Regional Administrators of Regions IV 
and V. This amendment is necessary to 
inform ·licensees, operators, applicants, 
and the public of current NRC 
organization and practice. 

·EFFECTIVE DATE: October 4, 1983. · 

FOR FURTHER INFORMATION CONTAC'r. 
Don H. Beckham, Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555; Telephone (301) 492-4868. 

SUPPLEMENTARY INFORMATION: In 
further' implementation of its 
regionalization program, the ' 
Commission haii'delegated to the 
Regional Administrators of Regions IV 
and V authority and responsibility 
pursuant to the regulations in 10 CFR 
Part 55 to issue and renew licenses for 
operators·and senior operators of 
nuclear reactors licensed under 10· CFR 
Part .50 and located in these regions. 
This amendment completes 
'implementation of assignment of the 
operator licensing function to the 
regions.· 

The general delegation of authority for 
the Regional Administrators ls 
described in NRC Manual Chapter 0128. 
Pursuant to the general delegation of 
authority, the Executive Director for 
Operations and the Director of Nuclear 
Reactor Regulation on July 1, i983, for ' 
Region I and November 22, 1982, for 

Regions II end III assigned and 
delegated to the Regional . 
Administrators for these Regions the 
responsibility under 10 CFR Part 55 for 
licensing operators of nuclear. reactors · 
licensed under 10 CFR Part 50 and · 
located in Regions I, II, and III. Now, this 
sam~ responsibility has been assigned · 
to the Regional Administrators for 
Regions IV and V. A copy of the 
delegaUon of authority has been placed 
in the Commission's public document 
room- at 1717 H Street. NW., 
Washington, D.C. 20555, and also at the 
Region IV Office, 611 Ryan Plaza Drive, · 
Suite 1000, Arlington,'Texas 76011, and 
the Region V Office, 1450 Marie Lane, 
Suite·210, Walnut Creek, California 
94596, where it is available for 
inspection ·and copying by the public. A 
final rulemaking for Region L published 
July 21, 1983 (48 FR 33243), and for 
Regions II arid m, published December 
22, 1982 (47 FR 56984), reflected ~ 
assignment of this same authority and 
responsibility to the administrators of 
these regions. The December rulemaking 
also specified where an applicant for a · 
license could obtain necessary forms · 
and file .applications. 

The revised regulations are intended· 
to inform licensees and the public of 
current NRC practices and organization. 

Since the amendments to Part 55 ere 
nonsubstantive and relate to matters of 
agency organization end procedure, the 
notice and comment procedure11 of the 
Administrative Procedure Act (5 U.S.C. 
553) do not apply and good cause exists 
for making the emendmenui effective. 
upon publication without the customary 
30-day waiting period. 

Paperwork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirement. were 
approved by the Office of Management 
end Budget approval numbers 3150--0018 
and 3150-0024. 
List of Subjects In 10 CFR Part 55 

Manpower training programs, Nuclear 
power plants and reactors, Penalty, and 
Reporting and recordkeeping 
requiremen&(i. 

Under the Atomic Energy Act of 1954, 
as. amen.ded, the Energy Reorganization 
Act of 1974, es amended, and 5 U.S.C. 
652 and 553, the following amendment~ 
to 10 CFR Pert 55 are published as il 
document subject to codification. 

49 FR 19623 
Published 5/9/84 
Effective .5/9/84 

Information Collection Requirements; 
Display of 0MB Control Numbers 

See Part O Statements of Consideration 

>49 FR 42693 
Published 10/24/84 
Effective 11 /23/84 

10 CFR Part 55 

Training and QuallflcaUona of Clv1Ban 
Nuclear Power Plant Personnel aDd 
Operakn' UcertNS 

AGENC~ Nndear Replatmy 
CommiHion. . 

ACTION: Final nile. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to conform their literal language to the · 
long-standing agency practice of 
conducting simulated operating tests. 
and of treating the satisfactory 
completion of an NRG-approved cold 
license training program for training 
reactor operators as the equivalent of 
actual operating experience at a reactor. 
Thus an individual who has completed 
an NRC-approved program. is eligible to · 
take a simulated operating test as part 
of the licensing examination · 
administered prior to initial criticality. 
EFFECTIVE DATE: Nov¢mber 23, ·1984. ' 

FOR FURTHER INFORIIAT10N CONTACT: · 
Don Beckham, Chief, Operator Licensing 
Branch, Office of Nuclear Reactor · · 
Regulation, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Telephone: (301) 492-4868, or Neil . 
Jenson, Office of the General Counsel, 
U.S. Nuclear Regulatory Commission,. 
Washington, DC 20555, Telephone (202) 
634-,3224. 

SUPPLEMENTARY INFORMATION: On. 
August 8, 1984, the NRC proposed a rule 
(49 FR 31700) which would conform 10, 
CFR 55.25(b) to the Commission's long:. 
standing interpretation that completion· 
of an NRC-approved cold license ' '. 
training program whicli ·includes 
simulator training is.sufficient prior .. 
experience to entitle an applicant for an 
operator's license to take a simulated . 
operating test at a reactor prior to Initial 
criticality. Clarifying change, were also 
made with respect to 10 CFR 55.tt(b). 
and 55.23 to show that both operating. 
tests and aimulatetl operating teats meet 
the ~quireinents for approval of an 
application for an operator's license .. 

Interested persons were invited to 
submit written comments to the 
Secretary of the Commission by 
September 7, 1984. The Commission 
received seven letters from utility 
owners which approved amending the 
literal language of the regulations tq 
conform with long-standing .staff.· . 
practice)_Commerits fro_~ th~pnioii of.. 

• One comment 1118891ted lnlertlon of the wonl' · 
"cold" In the amended languqe of 10 CFR 55.ZS(b) 
to ,how that It 11 an NRC-approwd cold UcenN 
training program which II Intended to meet the 
requirement. Since thll HC!lon II concamsd IIOleJy 
with ellslblllty to take an operatlna Int prior to 
lnltllll criticality, 1h11 chuge 11 viewed u 
UMec:e1111ry. Another comment quutloned the 
value of the ten 1tartup1 Included In the cold-lice11111 
lrllinlns proaram. 'Jbll comment soe• beyond the 
scope of th• pre18Dt rul&-makins. 
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Concerned Scientists and the Joint 
Intervenors to the Diablo Canyon 
Nuclear Power Plant licensing 
proceeding, expreB11ed qreement with 
the diHenting view1 of former 
Commissioner Gilinsky which were 
·published along with the proposed rule . 
149 FR 31701). After consideration. of the 
comments, the Commiuion has 
determined to publish the proposed rule 
without alteration for the reuona 
diacuaaed below.1 

The primary concern of those opposed 
to the rule change ii their perception 
that the change ~uld have the effect of 
permitting the operation of a new . 
facility by a crew totally lacking in any 
prior "hot" experience. They do not 
object to the-uae of aome newly-trained 
operators on initial operating shifts but 
regard the literal lanpqe of 10 CFR 
SS.25(b) aa their only suarantee that at 
least some _operatora will have actual 
operating experience. Thia 
understandable desire i1 misdirected 
here because Part 55 ia concemed only 
with Individual operatora' licenses; shift 
experience dhould properly be 
considered under Part 50 of the 
regulations. Their suggested 
interpretation of "actual operating 
experience" would require all licenae
holders at a new plant to have had 
extensive experience aa a licensed 
operator at a comparable reactor. Thia 
.would represent a much more extensive 
change in the regulatory scheme than is 
intended in the proposed .rule change 
which is simply to update the Iansuage 
of the rule to reflect at least 17 years of 
Commiaaion practice. 

The Comi;niaaion is required to 
addreBII the technical adequacy of the 
operating organization separately from 
the qualifications of each individual 
licensed operator. See 10 CFR 50.57(a)(4) 
and S0.34(b)(6). The Commission shares 
the concern that there be some 
individuals with prior operating 
experience at a new reactor during the 
period of initial criticality and operation. 
To assure that this is the cue, the NRC 
1taff requires the use of shift advisors to 
assist in plant startup and initial 
operation at any plant where the initial 
operating crew does not possess 
sufficient "hot" experience. 1 Aa 

1~111 referenced tn thl1 notice are 
avallatile far vlewtq. ar copytna for a fee. at the 
NRC Public Document Room, -17'11 H Street. NW~ 
Wn1hiqton, D.C. · , 

•Seventeen unllll at thirteen different nuclear 
plant •It• were IICll!lled belwHD April l!Bl and 
Dlc:amber 18113. Blevsn of the linlll ,tarted up with 
operaton who were prevloualy experienced at the 
plant'1 lilter unlll mother planll within the utility'• 
111tem: one plant •tarted up with IDlployen with 

· prevloua experience at other planll; and five Uled 
1hlft advllora. See Memorandum to Hup 
Thompaon. Director, Div11lon of Human Pactora 
Safety, from Lawrence Crocker, Ucenaee 
Qualification Branch. Division of Human Pacto11 
Safety, February 21. lBM, The belief that the RDH 

formalized in Generic Letter 84-16, 
dated June 27, 1984, a shift adviior is. 
expected to:have at least one year of 
experience at an operating nuclear · 
power plant. The Commission believes 
that this requirement ia lufficient to 
usure that prior operating experience is 
available to each 11hift at a new plant. 

Nevertheless, those opposed to the · 
rule change find in I S5.25(b) a 
regulatory requirement for extensive 
actual operating experience which they · 
apparently interpret to mean the type of 
experience which could only be 
acquired by a licensed operator 
employed at a colhparable facility. They 
object that simulator-training cannot 
replace such experience due to inherent 
problems in simulator technology and a· 
lack of plant-specific simulators. 

The Commission does not contend 
that simulator-training is equivalent to 
operating experience and as a matter of 
policy insists upon a certain amount of 
such experience on a new shift under 
the Part SO regulations as explained 
above. However, with respect to what 
constitutes adequate training for all 
applicants for an operator'., license at a 
cold facility, the Commisaior, believes 
that its long experience in using training 
programs which include both simulator
training and training as a participatory 
observer on shift at an operating 
reactor, as well as training in nuclear 
fundamentals, including ten startups at a 
re.arch reactor, and training on the 
actli.al system design of the plant at 
which the operator will be employed is a 
sound basis for licensing operators at a 
cold plant. Thua, the Commission has no 
reason to introduce a requirement for 
previous experience as a licensed 
operator for all operators at a new plant. 

Section 55.25· was introduced into the 
resulation11 in 1963 as part of the 1963 
amendments to Part 55 (28 FR 3197, 
April 3, 1963). The exact meaning of the 
requirement, in I 55.25(b), thet an 
applicant for a license at a cold facility 
have "extensive actual operating 
experience at a comparable reactor" is 
unclear. However, the comments 
received on the amendments as 
proposed (28 FR 9653, October 12, 11MJ1) 
strongly suggest that the experience 
referred to was the experiencl;l normally 
gained by a trainee at a functioning 
reactor. 4 Thus, for example, the°' 

of I 116.Z5(b) bu lmgely been complied with·, 
becauae few planll heve required the ue of llhlft 
advtaora confuan the function of tha Put 1111 ruin 
under which 1hift experience ii evaluated with Part 
55 rule1 which concern only requlremenlll for an 
operator'• llcen1e. 

•See, senerally, AEC-R 83/1, "Amendmenll to 10 
CFR Parlll 50, 55 and 115 Procedure, for Ucen1lng of 
Reactor 0pe!'lltora" (February 20, 11163), pp. 4-11, and 
commenll to pl'OpOHd II 115.10; 55.11: and 55.25 In 
AEC-R 83/2. "Supplem9ntery Information 
Resardlns Amendmenlll to 10 CFR so. 55 and 115 
Procedurea for Ucen1lng Reactor Operatora" 
(February 20, 111113). 

requirement in the proposed regulations 
that training and testing take place only 
at a reactor where the trainee wouJd be · 
employed O was dropped prior to 
publication in recognition of the fact. .. · 
that candidates for a precrilical · · 
examination would continue to receive 
their training at a reactor where they 
would not be employed.• Thus, the 
experience required by I 55.25(b) does 
not appear to have consisted solely of 
experience of employment aa a licensed 
operator. 7 The 1965 regulatory guidance 
for amended Part 55 confirms this view. 
This suidance noted that generally six 
monthe of experience at an operating 
facility met the I 55.2S(b) requirement. 
However, either an operator's license 
for a comparable reactor or a · 
certification describing the applicant'• 
training experience at a comparable 
facility also met the requirement.• 

After publication of the 1963 . 
amendments, simulators were 
dev·eloped and came to supplement 
actual experience in operator training. 
At least as early as 1967, the 
Commission was faced with the need to 
develop policy with respect to ·· 
simulator-training in view of the 
construction of the Nuclear Training 
Cen fer by the General Electric 
Company. 1 The purpose of the Center 
was to provide for the training of their 
customer operating staffs by utilizing a 
Dresden II reactor plant simulator. 'fhe 
NRC staff propoae4 a policy at that time 
under which the I 55.25(b) requirement 
was met by completion of e training 
program very similar to the type · 
presently in use. Use of simulators did 
not replace actual training experience at 
an operating reactor although it may 
have diminished the length of 11uch 
experience needed since transient and 
infrequent plant evolutions could be 
conducted on the simulator, 
compressing the time required. Thie 
approach to training programs has 
replaced the training programs at a 
functioning reactor which originally 
constituted an acceptable method of 
fulfilling the I 55.25(b) requirement. Thia 
type of training program was 

1See propo1ed H 55.10(a)(7); 55,ll(c): 55.20: 55.21: 
55.22: and 55.23 (211 FR 1185S-1111, October 12. 1981). 

1 See AEC-R 83/1, pp. 4-11. 
'Only two commercial nuclear power facilltl• 

bad paned initial criticality when the amendmenll 
were propollt!d. Thua "actual operalfni experlance" 
could not have referred to experience u II llcensed 
operator at • comm~rolal facility. Trainlns of 
operatol'I took piece at reaean:h or military 
reactora. Neither orislnal Part 55 nor lhl 11183 
amendmenlll 1pecifted any particular amount or 
experience for license 11ppllc1111t1. Tbe foeu1 of the 
resul•tiona we1 on the content of written 1111d 
operattns test1: the nature of the requl11te trainlna 
waa left to lbe facility owner and the guidunce of 
the Comml11ion. 

• See WASH 1094, "A Gulde for the lJcenaing of 
Facility Operatora. Including Senior Operato11," pp. 
i.-10. 

1 See Memorandum from P.A. Moni1, Dlnctor, 
D1vi1lon of Reactor Ucen1tns, to Harold L Price, 
Director of Regulation, November 29, 19117. 
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incorporated into the industry standard 
in. 1971 10 and was approved in the 1976 
regcla!ory g'.iide as fulfilling the 
I 55.25(b) actual operating experience 
requiremerit. 11 · 

'I'.lie Commission has permitted an 
indfvidual who has successfully · 
comple~ed an NRC-approved training 
program to take the operator licensing 
examination for at least seventeen 
years. Successful completion of both the 
written examination and operating test 
is required prh:ir to licensing. If 
insufficient knowledge is demonstrated 
in the operating test, the candidate is 
denied a license. The Commission 
believes that this experience warrants 
confidence in this method of 
determining eligibility to take the 
operator licensing examination at new 
plants. Therefore, the Commission 
believes that it is appropriate to update 
I 55.25(b) to reflect actual practice. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined ili.at this 
regulation is the type of action described 
in categorical exdusion 10 CFR 
51.22(c)(1). Therefore neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this regulation. 

Paperwork Reduction Act Statement 

.This final rule contains no information 
collection requirements and therefore is 
not subject to the requirements of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980, (5 U.S.C. 605(b)), 
the Commission certifies that this nile 
will not have a significant economic 
impact on a eubstantial number of small 
entities. This proposed rule affects only 
the licensing and operation of nuclear 
power plants. The companies that own 
these plants do not fall within the scope 
of the definition of "small entities" set 
forth in the Regulatory Flexibility Act or 
the Small Business Size Standards set 
out in regulations issued by the Small 
Business Administration at 13 CPR Part 
121. 
List of Subjects in 10 CFR Part 55 

Manpower training programs, Nuclear 
power plants and reactors, Penalty, 
Reporting and recordkeeping 
requirements. 

For the reasons set forth above, and 
under the authority of the Atomic 

10See ANSI Nl&.l-1971, ''SelP.r.tlon and Training 
of Nucieer Power Plant Peraonnel." 

11 See NUREG--0094, "NRC Operator Llcenefng 
Gulde, A Guide for the Licensing of Facility 
Operatorw, Including Senior Operators," Uuly 1976), 
pp.13-14. 

Energy Act of 1954, as amended, Energy 
Reorganization Act of 1974, as amended; 
and 5 U.S.C. 553, the NRC is adopting·· 
the following amendments to 10 CFR 
Part 55. 

>49 FR 47823 · 
Published 12/7/84 
Effective 12/7 /84 

Minor Correcting Amendments 

See Part 1 Statements of Consideration 
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Disposal of High-Level Radioactive 
Wastes In Geologic Repositories: 
Licensing Procedures 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (Commission or NRC) is 
publishing a final rule on the disposal of 
high-level radioactive wastes at geologic 
repositories. The rule sets forth 
requirements applicable to the 
Department of Energy for submitting an 
application for a license imd specifies 
the procedures which the Commission 
will follow in considering such an 
application. The rule also sets forth 
provisions for consultation and 
participation in the license review by 
Stale, local, and Indian tribal 
governments. 
EFFECTIVE DATE: March 27, 1981. 
FOR FURTHER INFORMATION CONTACT: 
I. C. Roberts, Assistant Director· for 
Siting Standards, Office of Standards 
Development, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
Telephone (301) 443-5985. 
SUPPLEMENTARY INFORMATION: 

Background 
On December 6, 1979, the Nuclear 

Regulatory Commission published for 
comment a proposed rule setting forth 
procedures for licensing geologic high
level radioactive waste (HLW) 
repositories to be constructed and 
operated by the Department of Energy 
(DOE) (44 FR 70408). The proposed rule 
superseded the proposed General 
Statement of Policy published for 

comment in November 1978 (43 FR 
53869). Public comment on the proposed 
rule (10 CFR Part 60) was received from 
thirty-four groups and individuals. A 
number of changes and clarifications 
have been made in the rule as a result of 
comments received. This rule contains 
only the procedural requirements for 
licensing. The technical criteria against 
which the license application will be 
reviewed are still under development. 
The current staff thinking on the 
technical criteria was reflected in an 
Advance Notice of Proposed 
Rulemaking and draft technical criteria 
published for public comment on May 
13.1980 (45 FR 31393). 

The Commission has made a formal 
determination that the final rule 10 CFR 
Part 60 satisfies the criteria for the 
approval of significant regulaiions set 
out in section 2(d) of Executive Order 
12044. 

Authority 

Sections 202 (3) and (4) of the Energy 
Reorganization Act of 1974, as amended, 
provide the NRC with licensing and 
regulatory authority regarding DOE 
facilities used primarily for the receipt 
and storage I of the high-level 
radioactive wastes resulting from 
activities licensed under the Atomic 
Energy Act and certain other long-term, 
high-level waste storage facilities of the 
DOE. Pursuant lo that authority, the 
Commission is promulgating regulations 
appropriate for licensing geologic 
disposal of HLW by the DOE. The 
requirement in the rule that DOE submit 
a Site Characterization Report in 
advance of performing exploration 
activities also implements Section 14(a) 
of the NRC Authorization Act of 1979 
(Pub. L. 95-601).2 DOE is responsible for 

'The Commission interprets "storage" es used in 
the Energy Reorganization Act to include disposal. 

'Section 14(a) reads es follows: Any penon. 
agency, or other entity proposing lo develop a 
1torage or disposal facility, including a test disposal 
facility. for high-level radioactive wastes. non-high
level radioactive wastes including transuranium 
contaminated wastes, or irradiated nuclear reactor 
fuel. ehall notify the Commission as early as 
possible after the commencement of planning for a 
particular proposed facility. The Commission 1hall 
in tum notify the Governor and the Stale legialature 
of the Stele ol proposed situs whenever the 
f"".nrnn,i••inn 1-.ua l..nnu,l_.,-1,no, nl ... ,.J. ------1 

developing the methods and technology 
for the permanent disposal of high-level 
radioactive waste in a Federal 
repository, and for submitting a license 
application for a potential repository. 
The licensing procedures in this rule will 
be supplemented by technical criteria 
which will be developed by the 
Commission in the light of such 
generally applicable environmental 
standards as may have been established 
by the Environmental Protection Agency 
under Reorganization Plan No. 3 of 1970. 

Questions have been raised in the 
past about the authority of NRC to 
regulate the construction of the waste 
repository. DOE activities that take 
place "before an application if filed and 
may affect the long-term safety of the 
repository obviously ipay preclude 
receipt of a construction authorization. 
The Commission has concluded that 
NRC may use its powers to regulate 
construction of the repository. 
Accordingly, the Commission may, if 
necessary, issue orders to secure 
compliance with construction 
authorization conditions and to protect 
the integrity of the repository. In 
addition, failure to comply with the 
conditions of any construction 
authorization may also be grounds for 
·denial of a license to receive material. 

Comments 

A total of thirty-four groups and 
individuals commented on the proposed 
rule, addressing a variety of issues. Most 
of the commenters viewed the proposed 
rule as a significant improvement over 
the proposed General Statement of 
Policy, and, generally, the comments 
were supportive of the principles and 
procedures outlined in the proposed 
rule. The principal comments received 
related to multiple site characterization, 
in situ testing at depth, cost estimates 
for site characterization, whether the 
rule should require that the site selected 
by DOE be the "best", whether an 
environmental impact statement (EIS) 
should be required for site 
characterization, whether the 
Commission· should prepare an EIS for 
this rulemaking action, opportunities for 
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State, local and public participation, 
formal public hearings, the preliminary 
nature of some information to be 
included in an application for 
construction authorization, and the 
termination of a license following 
decommissioning. Summaries of the 
comments received on these issues are 
presented below. Copies of the 
comments and an analysis of them by 
the NRC staff are available in the 
Commission's Public Document Room. 
Some of the commenters raised issues 
that will be covered in the tec.hnical 
criteria: those will be dealt with in 
connection with the ongoing rulemaking 
for those criteria. 

a. Site Characterization. Comments 
on site characterization straddled the 
Commission position set forth in the 
proposed rule. Some commenters agreed 
with the requirement for multiple site 
characterization as presented in the 
proposed rule. Some commenters 
expressed the opinion that multiple site 
characterization was not required for 
the Commission to fulfill its NEP,\ 
obligation to consider alternatives. The 
Commission has carefully reviewed 
arguments presented by the commenters 
who stated that multiple site 

· characterization is not necessary. The 
Commission continues to believe that 
req1,1ired multiple site characterization 
provides the only effective means by 
which it can make a comparative 
evaluation as a basis for arriving at a 
reasoned decision under NEPA. Other 
commenters believed that the · 
requirements for multiple site 
characterization were not stringent 
enough. and suggested that ·the rule 
specify the number of g~ologic media 
and sites to be characterized by the 
DOE. The Commission continues to 
believe that characterization of several 
Sites will prevent a premature 
commitment by DOE to a particular site, 
and will assure that DOE's preferred site 
will be chosen from a slate of candidate 
sites that are among the best that can 
reasonably be found. The Commission 

. considers three sites in two geologic 
media. at least one of which is not salt, 
to be the minumum number needed to 
satisfy NEPA. That is, the Commission 
can foresee no circumstance that would 
permit it to conclude, on the basis of a 
more limited investigation, that 
alternatives have been considered in 
accordance with the "rule of reason ... 
Further it is the present judgment of the 
Commission that·for purposes of making 
a reasoned choice there is not sufficient 
difference between bedded salt and 
domed salt for them to be considered 
two distinct alternative media. 
However. because the "rule of reason" 
is intrinsically flexible, the Commission 
does not believe that it would be 
appro_priate for these regulations to 

specify more than the minimum number 
or type of geologic media and sites that 
DOE must characterize during multiple 
site characterization. What is important 
is that there be sufficient information for 
NRC to be able to evaluate real 
alternatives. in a timely manner. in 
accordance with NEPA. 

Information on pla11s for considering 
altrrmitive site~ is lo lrn included in the 
Site Characterization Report. This 
provision was questioned by some 
commenters. This information is needed 
so that any deficiency may be the 
subject of "specific recommendations" 
by the Director of the NRC's Office of 
Nuclear Material Safety and Safeguards, 
(Director) as provided in § 60.ll(e), with 
respect to additional information that 
might be needed by the Commission in 
reviewing a license applica lion in 
accordance with NEPA. 

Another commenter raised the issue 
that in addition to the need to consider 
alternatives under the provisions of 
NEPA. the need for characterizing 
several sites in a variety of media is also 
justified by NRC's obligation under the 
Atomic Energy Act to protect public 
health and safety. The Commission 
recognizes that, under the provisions of 
the Atomic Energy Act, a consideration 
of alternatives might indeed be 
appropriate, where necessary or 
desirable to protect health. (Section 
161g.J The Commission cannot say at 
this point that an examination of 
alternatives would be essential for this 
purpose. The Commission anticipates 
that its fundamental licensing inquiry in 
the context of evaluating radiological 
safety issues will be directed to 
determining whether the activities 
proposed by the DOE can be carried out 
in a manner consistent with generally 
applicable environmental standards 
established by the Environmental 
Protection Agency. 

The Commission also continues to 
believe that waste form research is an 
appropriate topic for treatment in the 
Site Characterization Report, as the 
discussion may lead to specific 
recommendations by the Director, and, 
as well, contribute to early examination 
and broader understanding of possible 
waste form/host rock interactions. 
Further, wording of§ 60.ll(a) has been 
changed from "waste form" to "waste 

•fona·and packaging" to convey better 
the concept that the NRC will seek 
information relating to the interaction of 
the waste as emplaced (hence including 
packaging) with the host rock. 

In response to one commenter's 
suggestion that the Site Characterization 
Report be made to NRC on a site by site 
basis, § 60.ll(a) has been revised to 
require DOE to submit a separate Site 
Characterization Report for each site to 
be characterized. 

There were also suggestions that the 
distinction between site 

characterization and screening activities 
be drawn more sharply. However, 
because the activities needed prior to 
characterization may depend on a 
variety of factors peculiar to the site and 
geologic medium. the Commission has 
concluded that greater precision might 
be unduly restrictive. 

The DOE requested clarification of the 
term "site". Definitions of both the terms 
"site" and "medium" will be set forth 
when the technical criteria are 
published. 

b. In Situ Testing at Depth. Several 
commenters supported the Commission 

. view on in situ testing at depth .. Some 
commenters, noting the importance of in 
situ testing at depth, suggested that the 
rule require the DOE to include in situ 
testing at depth in its site 
characterization program. The U.S. 
Geological Survey (USGS) supported 
required in situ testing at depth at a 
number of sites prior to NRC 
adjudicatory hearings. so that such 
hearings could proceed on the basis of 
critical, site-specific data on the 
candidate host rocks and environs 
rather than on inferences derived from a 
limited number of drill holes 
supplemented by geophysical 
techniques. The USGS expressed the 
opinion that direct observation and in 
situ testing of host media will be the 
only way to characterize sites with 
confidence. Several other commenters 
objected to the Commission suggestion 
that in situ testing at depth may be 
necessary. The possibility of in situ 
testing at depth after a preferred 
repository site has been selected was 
also suggested. 

The Commission, like the USGS, 
believes that in situ testing at depth' is 
an essential technique for DOE to obtain 
sufficient data to determine whether and 
to what extent the surrounding geologic 
medium is suitable for hcsting a geologic 
repository. This belief is supported by 
the ever-present possibility of lateral 
changes in the properties of the host 
rock and the possible presence of 
inhomogeneities of too small a scale to 
be detected by remote or borehole 
techniques. Moreover, in order for NRC 
to be able to conclude that the 
alternatives to DOE's preferred site are 
in fact reasonable alternatives for the 
intended purpose, in situ testing at depth 
is essential to characterizing alternative 
sites as well. The NRC will then be able 
to determine, after considering all 
relevant environmental factors as 
contemplated by NEPA, whether a 
construction authorization at DOE's 

'The Commission inlerprelB the phrase "in situ 
testing al depth" lo mean the conduct of those 
geophysir.al, geochemical, hydrologic. and/or rock 
mechanics tests performed from a test area at the 
base of a shaft excavated to the proposed depth of a 
potential repository in order to determine the 
ouilabilily of a particular •ite for a geologic 
repository. 
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pruµ11setl s1fp should l,p iss11r.d. Thus 
thr· Ccnnrn1~siun n·q~1in:s in sitl. t1..;st1n~ 
at dPpth in the rulP. It is concri\'ablc. · 
however. that techniques may be 
developed to obtain the necessary data 
at a particular site without in situ testing 
at depth. In such a case. DOE may 
request an exemption from the in situ 
testing at depth requirement. DOE. like 
any applicant for an NRC license. has 
the burden of establishing that NRC 
requirements have been met: and the 
regulations require DOE to undertake 
any testing needed to determine the 
suitability of the site for a geologic 
repositor~. Thus. if exploration and in 
situ testing at depth were not 
undertaken. DOE would still have the 
same burden of obtaining and supplying 
to the Commission information needed 
to establish the suitability of the site. 

c. Cost Estimates for Site 
Characterization. Cost estimates for site 
characterization cited in thr 
Supplementary Information 
accompanying the proposed rule were 
regarded by some commenters as being 
too low. Much of the data for the cost 
estimate of $20 million per site was 
derived from the Teknekron Inc. report. 
"A Cost Optimization Study for 
Geologic Isolation of Radioactive 
Wastes." May 1979. prepared under 
contract with Battelle Pacific Northwest 
Laboratories. The NRC staff has 
reexamined its previous estimate and 
still believes that figure of $20 million 
was a realistic estimate for the "at 
depth" portion of the site 
characterization program considered at 
that time. Independent support of this 
figure has been obtained from the cost 
summary of $16 million for a program 
during 1978--1979 analogous to site 
characterization conducted by the 
Bureau of Mines at its Environmental 
Research Facility in Colorado. 

The DOE has developed a preliminary 
design for an underground test facility in 
New Mexico at which many site 
characterization activities could be 
conducted. The estimated cost of the 
facility was $27 million (1980 dollars). 
This figure has been confirmed by 
American Mine Services under contract 
to NRC. The scope of the DOE 
preliminary design surpasses the extent 
of activities suggested for the "at depth" 
portion of site characterization in the 
proposed rule. For example. the DOE 
Sile Preliminary Verification Project 
Plan includes extensive underground 
mining development. The Commission 
has come to believe, however. that a 
rncility consisting of two shafts and up 
to 1,000 feet of tunnels is a more 
practical arrangement for conducting 
tests and experiments at depth for site 

characlP.rization. Thcrl'forp, the 
Cun.mission lHd1p\·es a $25-30 million 
fii!UI e represents the upper limit for the 
"at depth" portion of site 
characterization in soft rock. Cost 
estimates for site characterization 
including in situ testing at depth in hard 
rock may range up to 30% more than 
cost figures for soft rock. 

d. The "Best" Site. Some commenters 
suggested that the final rule should 
require that the site selected by the DOE 
be the "best". Yet other commer.ters 
thought that the Commission was setting 
an unattainable goal of perfection for 
the selection of thP. site for a geologic 
repository. It remains the Commission's 
view that the process of multiple site 
characterization provides a workable 
mechanism bv which the DOE will be 
able to develcip a slate of candidate 
sites that are among the best that can 
reasonably be found and from which 
DOE will select its preferred site. 

It g·enerally has been NRC practice to 
consider only whether a license 
application meets prescribed criteria. 
The Commission perceives no reason to 
adopt a different philsosphy here. 

e. Em·ironmental Impact Statement. 
Some commenters believed that the 
NRC should require that the DOE submit 
an Environmental Impact Statement 
[EIS) at the site characterization stage. 
Other commenters believed that DOE 
need only submit an Environmental 
Report or an Envirionmental 
Assessment for site characterization. In 
its comment letter on the proposed rule, 
the DOE stated that a decision to bank 
or withdraw a site or to conduct a site 
characterization by more extensive 
methods such as sinking a shaft will 
require the preparation of an EIS. In any 
event. since NRC is undertaking no 
"major Federal action" in connection 
with site characterization, it has no 
statutory basis for prescribing what 
steps DOE must take in order to be in 
compliance with NEPA. 

The rule requires submission of an 
Environmental Report along with the 
Safety Analysis Report at the time of 
application for a license. If DOE has 
prepared an EIS that document can be 
used so long as it contains the 
information called for by the regulation. 
However. NRC cannot be bound to 
accept judgments arrived al by DOE in 
its EIS. 

One commenter suggested that the 
NRC should prepare an EIS for the 
rulemaking action. The Commission 
determined that this was not neces,sary 
as part of its review and approval of 
publication of the proposed rule. 
Instead. an Environmental Impact 
Appraisal was prepared for those 
requirements which might have 

em·ironmrntal impacts. Tho~P impacts 
were fuuntl not to IJe s1gnii1t.dlll. This 
Environmental Impact Apµ1 <1isal ha·s 
recently been updated and no new· 
impact was found to be significant. A 
copy of thi; updated appraisal. is . . · . 
available for inspe~tion and copying.at· 
the Commission's Public Document 
Room. 

f. State, Local, and Public 
Participation. The proposed rule 
included detailed provisions to ensure 
extensive opportunities for part.icipation 
by State and local governments and th'e 
general public in the reviPW of thP ·, 
DOE's programs for site selection and 
site characterization. The consultation 
role of the States in reviewing· 
applicable NRC regulations and 
licensing procedures, as well as 
participation in the licensing process. 
was treated explicitly in the proposed · 
rule. However. a more formal role of 
"consultation -and concurrence" for 
States was requested by some 
commenters. Suggestions 
were also made that the 
Commission require the DOE to solicit. 
input from State. Indian tribal and local 
governments as well as from the general · 
public prior to and during site 
characterization. 

The Commission's views on this 
subject were set out at length in a report 
submitted to the Congress on "Means 
for Improving State Participation in the 
Siting. Licensing and De\'elopment of 
Federal Nuclear Facilities," NUREG-
0539, March 1979, cited in the 
Supplementary Information . . 
accompanying the proposed rule. The 
concerns of the commenters on broad 
policy issues such as "consultation and 
concurrence" would require actions by, . 
parties other than the Commission. 
Within the context of NRC's existing 
authority. appropriate opportunities for 
meaningful State and public 
participation have b~en developed. No 
serious deficiencies in these 
opportunities have been pointed out to 
the NRC. In addition, the provisions of· 
the NRC's open meeting policy set forth 
at 43 FR 28058 (June 28, 1978) will also 
be applied to the licensing of a geologic 
repository to the extent practicable. 
Under this policy, generally. all meetings 
conducted by the NRC technical staff as 
part of its review of a particular · 
domestic license or permit applicaiion · 
will be open to attendance by all parties· · · 
or petitioners for leave -to intervene in 
the case. The Commission strongly· 
encourages the Director to conduct open 
meetings prior to a license application to 
the extent reasonable fcir matters such 
as periodic status reports and similar 
proceedings. 
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It should be noted. however. that 
proposals for intervenor funding have 
not been incorporated as suggested by 
some commenters. This question may be 
addressed separately in the context of 
rulemaking applicable to various 
adjudicatory proceedings, should the 
Commission be given statutory 
authority, which it now lacks, to provide 
such funding. 

In response to commenters' 
suggestions, the rule has been clarified 
with respect to notice to and 
participation by Indian tribes. 

g. Public Hearings. The issue of 
whether public hearings should be 
mandatory during the pre-licensing 
and/ or licensing stages of geologic 
disposal of HLW was addressed by a 
numbers of commenters. Two 
commenters suggested that hearings be 
required prior to site characterization. 

· One commenter suggested that public 
hearings should be held in the vicinity of 
a proposed site prior to the approval of 
a Site Characterization Report, while 
another commenter suggested that 
hearings be held prior to in situ testing 
at depth. It was also proposed by 
another commenter that public hearings 
be held on DOE's research and 
development work on waste forms. 
Finally, two other commenters believed 
that formal hearings should be 
mandatory prior to granting construction 

•authorization to DOE. These issues were 
discussed at the time the rule was 
proposed. The Commission then 
concluded, in light of the limited 
information available at the site 
characterization stage, that formal 
hearings were n.ot warranted at that 
point. The commenter did not deny the 
relevance of the policy considerations 
identified by the Commission, but would 
have balanced these considerations 
differently. But this is a matter of 
judgment, and the NRC adheres to its 
original position for the reasons then 
offered. Also, the NRC must decline to 
review DOE research and development 
programs formally. NRC's statutory 
authority includes "licensing and related 
regulatory authority" as to certain DOE 
facilities. Although it is important to 
follow DOE's program closely, the 
Commission would not be warranted in 
formalizing a review process with 
respect to that program. 

In reviewing the procedures for formal 
proceedings in connection with 
licensing. the Commission has 
determined that hearings would be in 
the public interest prior to the granting 
of construction authorization. An 
amendment (in § 2.101(£)(8)) has the 
effect of mandating such hearings. In 
addition, hearings will be held upon the 
request of any interested person prior to 

finally granting a license to receive and 
possess high-level radioactive waste at 
a geologic repository operations area 
and before granting license amendments 
to decommission or terminate a license. 

As in the case of facility licensing 
matters, ex parle communications would 
be restricted while on-the-record 
proceedings are pending. Because a 
construction authorization (unlike a 
construction permit) is not a license, its 
issuance does not constitute a final 
decision on the pending application. To 
avoid any unintended implication that 
the ex parte rule (10 CFR 2.780) would 
apply between the construction 
authorization proceedings and the 
commencement of formal proceedings 
prior to receipt of wastes, that rule has 
been amended to provide specifically 
that a final decision with respect to 
issuance of construction authorization 
will be deemed, unless the Commission 
orders otherwise, lo terminate, for 
purposes of the ex parte rule, formal 
proceedings then pending before the 
NRC with respect to the application. 

The rule has also been revised to 
provide that in cases involving public 
hearings, the initial decision of the 
presiding officer shall not be 
immediately effective.(§ 2.764.) It is 
further provided that even if no hearing 
has been held. the Director of Nuclear 
Material Safety and Safeguards will not 
issue a construction authorization, 
license, or significant amendment until 
expressly authorized to do so by the 
Commission. The Commission has not 
yet determined the specific procedures 
for agency review of an initial decision. 
It will be the Commission's intention, 
however, to provide expeditious action 
on an initial decision lo avoid any 
undue delays in the licensing process. 
These changes, while not issued in 
direct response to commenters' 
suggestions, reflect sentiments that the 
Commission itself should be involved in 
major decisions on these facilities. 

h. Preliminary Nature of the 
Information to be Included in an 
Application for Construction 
Authorization. A number of commenters 
expressed the opinion that the wording 
of § 60.21 did not explicitly reflect the 
preliminary nature of some of the 
information that would be available al 
the construction authorization stage. 
Some commenters believed that certain 
categories of information, such as 
emergency plans and plans for retrieval, 
did not seem necessary, al least in full 
detail, at the construction authorization 
stage. In view of the fact that § 60.21 
must be read in conjunction with 
§ 60.24(a), which specifies that the 
application "shall be as complete as 

possible in light of information that 1~ 

reasom1blv arnilabk at the timl! of 
docketing.'" no change to the proposed 
rule is required. Further,§ 60.24(b] 
specifically lists several categories of 
information which, where appropriate: 
may be left for consideration only at the 
stale of license issuance. 

i. Termination of a License. Two 
commenters opposed the provisions 
(§ 60.52) for the termination of a license 
for a repository after decommissioning. 
The Commission believes that there will 
be considerable debate regarding 
license termination during the period 
between adoption of rules and 
implementation of their pro\"isions. 
Although the Commission could ha\"e 
omitted the topic altogether. it believes 
that some recognition of the issue is 
desirable so that the rule covers the 
entire process. It should be noted that 
there is no assurance under the language 
that the license would be terminated: 
since a ·decision to do so could only be 
made if "authorized by law." The 
Commission wishes to emphasize that 
criteria to be used in making a decision 
to decommission a repository are not , 
included in this procedural rule but will 
be set forth either within the technical 
criteria of Part 60 or as a future 
regulation or policy statement. 

Changes 

The final rule contains the following 
changes from the proposed rule as 
published in December 1979. 

a. Definition of the term "Disposal". 
Commenters noted that the proposed · 
definition of the term "disposal" 
embodied the contradictory concepts of 
"permanent emplacement" and possible 
retrieval for purposes other than 
resource value. The definition has been 
modified to reflect usage of the term 
"disposal" in the rule as the condition in 
which isolation is required.(§ 60.2(£)) 

b. Incidental Uses of Radioactive 
Materials. The DOE noted that the 
proposed rule could have the effect of 
prohibiting the use of source, special 
nuclear, and byproduct materials at the 
site during site characterization and 
facility construction. The DOE referred 
to the desirability of being able to use 
such materials, for example, as 
radiography sources and radiation 
monitoring lest sources. There may also 
be a need to employ a small amount of 
radiactive material for in situ testing in 
the course of site cha.racterizalion 
activities .. 

The Commission did not intend to 
restrict DOE's use of radioactive 
materials for the staled purposes, and 
has clarified the point by adding a new 
section, § 60.7, which expressly 
recognizes that DOE (which is exempt 
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from '.\RC l:·;,1ns1r.~ P,CPf''. dS e,press\ 
requin~d tD t:..-, ~:Gpr-,Pd! :--;neC n•.:-· L 1J 

licensed :0, s:Jrh prelimm.iry ,F:t[\·1t:Ps. 
This is no: ,rn e,e,r.pt:c:: ·.1nder :li 0 

exemot10.: or,J'. · ,:,J~s of :f-. .; :\'.or.:,•; 
Enen?\' ,\,:• !l'.Ji r.,ther dn inter!1rPt.,,ion 
oi the· Comm1 ss :or.· s i11rt sJ1ct;o·n under 
Section ~02 oi the Energ\· 
Reorganization .-\c;r cf 19i 4. In other 
words. the "faClli'.\ ... that the '.\RC is 
licensing is one a: which high-ieHi 
rad1oacti\·e wastes are actu.alk stored. 
To the extent that the procedu~es call 
for earlier '.\RC inl'oi1 °rr.ent. that 
invol\·ement would be undertaken with 
a \'iew to long-term heairh anJ safe\\' 
considerations: but dunm: ;ite -
characterizat10n and prior ro 
emplacement of waste. there would be 
no "facility" for storage of high-ievel 
waste and no basis for the exercise of 
licensing authority o\·er the incidental 
use of source, special nuclear. and 
byproduct material by DOE. 

Once operations at a facility have 
been licensed, the Commission believes 
it should regulate the use of all 
licensable materials onsite. so as to 
avoid fragmentation of responsibility 
and accountability with respect to 
radiological safety (particularly as it 
may affect occupational exposures). 

The change does not respond to the 
DOE's additional concern that the 
proposed rule would prohibit 
construction and operation of a surface 
facility for the storage of spent reactor 
fuel at a repository site prior to issuance 
of a Part 60 license. Should this situation 
actually arise in practice, the 
Commission would consider granting an 
exemption so as to permit licensing to 
be carried out under other parts of NRC 
regulations. 

c. Site Characterization. Folfowing 
detailed consideration of public 
comments, the Commission has decided 
to require in situ testing at depth and to 
specify the minimum number of sites to 
be considered as alternatives during site 
characterization. 

d. Site Characterization Report. One 
commenter on the proposed rule 
suggested that the description of the 
DOE's planned site characterization 
program include a preliminary design of 
the repository. Knowledge of the 
proposeJ design would help indicate 
how the testing program related to the 
repository layout. The Commission has 
made it explicit that the Site 
Characterization Report in~lude a 
conceptual design of the geologic 
repository operations area. This is 
needed so as to permit analysis of 
certain ;ispP.cts of the site 
,,harar:lf:'nza!ll:r. program. i§ 60.ll[a).) 

ThP. provisions rJf § fl0.11[a) have been 
modif,,,(i by ·he .1 .. ~dil:'J:1 ·if a footnote to 

lndtctite 1 hc.1: iilfr '"matlon on the criteria 
o'1J methods usP.d for site selection, 
identification and lrJcation of alternative 
sites and media. anJ the decision 
process used to select the site. including 
medr.s used to obtain State. [nJian tribal 
and public \ 1ews. which all can be 
e,pected to be in DOE's Environmental 
lmr::ar:t Statement for site 
characterization. need not be duplicated 
1n :he Site Characterization Report. but 
ciin be inr.orporated by reference. 

§ 60.ll[el has been modified to state 
explicitly that a copy of NRC's final site 
characterization analvsis and the
Director·s opinion wiil be transmitted to 
DOE. 

The pro\·1sions of§ 60.ll(g) have been 
r.h,rnged to require DOE to permit NRC 
staff to visit and inspect the site and 
observe exca\'ations, borings. and in 
situ tests as thev are done. The NRC 
be liens that su~h a requirement is 
essential for NRC to determine that site 
characterization activities have no 
adverse impacts upon site safety. 

The proposed rule contained 
provisions which would permit the DOE 
to include multiple sites in a single Site 
Characterization Report. In response to 
public comment. and for the sake of 
clarity, the final rule requires a separate 
Site Characterization Report for each 
site to be characterized. 

The Commission reiterates that the 
Site Characterization Report will be 
reviewed bv the NRC staff with 
opportunity for public comment on the 
NRC staff analysis of the DOE Site 
Characterization Report. DOE has 
indicated that it will provide opportunity 
for public comment on its Site 
Characterization Report prior to 
submittal to the NRC. Also, the 
Commission continues to anticipate that 
it will hold local public meetings in the 
immediate area of the site to be 
characterized. These meetings will be 
held both to disseminate information 
and to obtain public input which will be 
factored in to the final version of the 
staff analysis. 

The period for comment on the NRC's 
draft site characterization analysis has 
been extended from a minimum of 60 
days to a minimum of 90 days in 
response to public comment.(§ 60.ll(e)) 

The provision concerning semiannual 
progress reports has been expanded so 
as to provide additional guidance to the 
DOE on the contents of those reports. 
(§ 60.11(g)) In addition,§ 60.ll(g) now 
contains a provision which requires 
DOE to provide in report form, any 
information related to site 
characteriz11tion. when requestP.d by the 
Director. 

The rule has been revised to permit 
the DirP.rt•Jr In , . .,,..,m,•i.! ;ii any timP. in 

writi:112 t,J DOE to .. ,press \'i1•1\'s ,rn ;im· 
aspect":· ~ite char.-ictf?rizati0r. 
(§ 60.11[h)). 

e. Content of Licer.sp App,'icu,i,>r 
Provisions which set forth· the gr•n,·r.i i 
information to be included in ;rn 
application have hePn P,panded t•> 
include a description ot site· 
characterization work 11ctuallv 
conducted by DOE at ,ill sitP.s
considered and. as appropriale. 
explanalIOns of wh:\' such \\'Ork diff P.red 
from tht! description of pro~ram in thP. 
Site Characterization Report for each 
site (60.2.1[b)["5)1. It is expecteJ that such 
a provision wili facilitate the evaluation 
of DOE's site characterization bv the 
public. -

f. Construction .4uthorizi1t101i 
Findings. The necessary finJings by the 
Commission on environmental matters 
(§ 60.31[c)l have been revised to 
conform to the language in other 
portions of the Commission's 
regulations. Contrary to the views 
expressed by a commenter, the 
Commission regards this provision as 
being fully consistent with the 
requirements of NEPA. Further 
specificity may be provided. however 
particularly with respect to the criteria 
for evaluating alternative sites at the 
time technical criteria are proposed. 

The Commission has declined to 
modify the common defense and 
security finding, which one commenter 
characterized to be "so vague as to be of 
no consequence." The propo·sed · · 
"inimicality" findings, § § 60.31 (b) and 
60.41(c), reflect the legal standards set 
forth in the Atomic Energy Act, in 
particular Section 57c.(2) thereof. The 
concerns here related generally to 
protection of classified information and 
materials, protection against loss or 
diversion of nuclear waste materials 
from the repository, and protection 
against radiological sabotage at the 
repository. Detailed regulations appear 
in other parts of this chapter on 
protection of classified matters and no 
further sp2cial provisions appear to be 
required for Part f-0. See 10 CFR Part 2, 
subpart I. Part 25, Part 95. Radiation 
hazards associated with high-level 
radioactive wastes make them 
inherently unattractive as a target for 
diversion, and therefore no detailed 
provisions appear to be warranted at 
this time for protection against loss or 
diversion. The rule has been changed to 
require DOE to describe the elements of 
its plan to protect against sabotage. 
However. DOE.· as a Federal agency 
opera tin~ unc ·r the Atomic Ener~y Act. 
has its own obligation to promote the 
common defense and securi\\'. lndr.ed. 
1:-lOE is n·~r••m~ible ·ir.tfor •r,'. :\!n:nir. 
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L:Prg~· Act for protection of maf Pri,,b 
and facil1t1es far more sensiti.\·1, from ii 

safeguards standpoint than nuclear 
waste materials in a geologic repository. 
Therefore . .,the rule pro,vides that a DOE 
certification that its repository · 
operations area safeguards are-equal to 
those at comparable DOE surfac~ 
facilities shall constitute a rebuttable 

. presump
0

tion o'n the question cif · · 
' inimicality to the coinino,n defense and 
securitv. 

g. Cqnditions of Construction 
Authorization. The final rule specifies 
f § 6C1.32[b)l that the coristruction 
a.ut),oriza)ion "will incorporate'.'· 
c;~pdit1,ims requiring the submission of 
der'ia'iri periodic cir special reports. This 
wording differs from that of the 
proposPd rule which staied that the 
Commission "mav. at its discretion 
incorporate" thes·e conditions. The NRC 

,•agre_es,with a ·commenter that such 
reports will be needed and that there is 
no reason to reserve discretion, as the 
proposed rule would •have dime, The 
particulars of the conditions would.· of 
course. depend upon-the nature .of the. 
project that. is to. be constructed. 

A new paragraph 60.32(c) has been 
included in the final·n,ile to inform DOE 
that the construction authorization will 
include res'trictio,ri's' o,n su_bs'equent : 
changes lb the features of the' repository 
and the procedures authorized: Th.ese, 
restrictions will fall i,nto three c;ategories 
of descending importance to public ' 
health a'nd' safety as follows: (1) those' 
fea lutes' arfd' procedures which may not 
be changed without (i) 60 days prior 
notice to the Commission, (ii) 30 days 
notice of opportunity for a prior hearing, 
ancl (,iii) iir_ior Commissi_on approval; (2) 

' .those 'f~ahii:es and procedµres which 
. rriay hot 'be changed without (i) 60 days 

prior notice to the Commission, and (ii) 
prior Commission approval; and (3) 
those features and procedures which 
may not be changed without 60 days 
prior notice to the Commission. Features 
and procedures falling in category (3) 
may not be changed without prior 
Commission approval if the 
Commission, after having received the 
required notice, so orders. 

Not every feature and procedure in 
the license application at the time the 
construction authorization is issued 
would need to be included in one of the 
three categories. There will be a number 
of matters that could be changed as 
construction progresses without prior 
notice to the Commission. Such changes 
would be brought to the Commissiµn's 
attention when the license application is 
updated prior to issuance of a license to 
receive wastes. Also, it is contemplated 
that changes to features or procedures 

included in the~!! cateµc,ri1•s of liccns1· 
conditions considen,d minClr with 
respect to the public health and safety. 
could be made with prior notice to the 
Commission but without prior 
Commission approval. . . 

h. License Spec1ficat/ons. The . 
Commission has accepted a ·suggestion 
to delete a requirement for including, as 
license conditions, restrictions as to the 
location and characteristics of the 
storage medium. As noted by a 
comin'enter, these features may be · 
inherent in the storage inedium itself. 

i. Inspections. The final rule contains 
a provision ( § 60.73[c)) requiring DOE to 
provide onsite offi'ce space for the . 
exclusive use of NRC inspectors and 
personnel. · 

j. Part/cipation of Indian Tribes. 
Several changes have been made in the 
rule to provide for full participation by 
Indian tribes in the licensing procedure,s. 
These changes generally prcivid_'e tha't 
'tribes shall have the same opportunities 
as governmental units. A new Section 
60.64 provides that Indian Tribes shall 
have the s'ame opportunities as States to 
submit proposals for their participation 
in the:NRC review. These proposals 
shall be approved_ (and may be funded) 
if appi:opriaie findings can be made 
concerning the contribution to be made 
to the licensing review, A new Section 
60.65 makes it clear, however, that the 
Director shall endeavor to avoid 
duplicatio~ of effort when acting on 
mulliple proposals, to the extent that 
this can be accomplished without . 

' substantial prejudice to the parties 
involved. · 

k. Preparation of an _Environmental 
Impact Statement prior to issuance of 
license id receive and possess HL W. 
The requirement that the NRC prepare 
and circulate an EIS prior to issuing a 
license to receive and possess HLW has 
been deleted (51.5(a)(ll)). Since an EIS 
will be prepared by NRC prior to 
granting construction authorization for a 
geologic respository operations area, it 
may not be necessary to prepare a 
second EIS. Rather, after the 
construction authorization stage, the 
NRC will perform environmental 
assessments, and, as appropriate, will 
supplement the EIS or determine that no 
such supplemental statement is 
required. 

l. Records and Tests. The term 
"significant" has been deleted from 
Section 60.71(c)(3). The Commission 
requires notification of all deviations 
from license conditions. 

m. Definition of the term 
"Commission." A definition of the term 
"Commission" has been added to the 
final rule to make it clear that in Part 60. 
the "Commission" means the Nuclear 

Regulc1tor~' Commission or its duly 
au tL01 ;zl'CJ represen ta ti \'l'S. 

Pursu,rnt to the Atomic Energy Act of 
1954, as amended. the Energy 
Reorganization Act of 1974. as amended; 
Public Law 95-601 (November 6, 1978-J,. 
the National Environmental Policv.Act 
of 1969, as amended, and ~ection~ 552 
and 553 of.title 5 of the United Stat~s
Code, no.lice is hereby given that the. 
following amendments to Title 10, .
Chapter 1, Code of Federal Regulations 
are,published_as a document subject to 
codifica lion. 

47 FR 13774 
Published 3/31/82 
Effective 4/1 /82 

10 CFR Parts 60, 72 and 81 · 

Reporting, Recordkeeplng, and 
Appllcatlon Requirements 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory · 
Commission is amending certaui parls of 
its regulations to indicate that Office.of 
Management and Budget clearance is 
not required for the information· 
collection requirements contained in 
these parts. This action is required by , 
the Paperwork Reduction Act·of 1980. 
EFFECTIVE DATE: Aprill, 1982. 
FOR FURTHER INFORMATION CONTACT: 
Steve Scott, Chief, Document 
Management Branch, Division of 
Technical Information and Document 
Control, Office of Administration, 
Telephone: (301) 492-8585. 
SUPPl.ell!ENTARYINFORMATION:The 
Paperwork Reduction Act of 1980 [Pub. 
L. 96-511; 44 U.S.C. Chapter 35) 
transferred the responsibility for 

approving the information collection 
requirements imposed by the Nuclear 
Regulatory Commission (NRC) .on the 
public from the General Accounting 
Office (GAO) to the Office of 
Management and Budget (0MB). The 
Act requires that each agency "ensure 
that information collection requests 
required by law or to obtain a benefit, 
and submitted to nine or fewer persons, 
contain a statement to inform the person 
receiving the request that the request is 
not subject to the requirements of 
section 3507 • • *" of the Act. This 
requirement applies to the reporting, 
record.keeping, and application 
requirements contained in NRC 
regulations on the licensing procedures 
for disposal of high-level radioactive 
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wuten In geologic repositories (Part 60); ~8 FR 28194 
lic:emlng requirements for the storage of Published 6/21/83 
apent fuel In an Independent fuel spent 
1torage inltallation (Part 72): and 
1tandard specifications for the granting 
of patent licenses (Part 81). The 
Information collection requirements 
contained In each of these parts pertain 
to nine or fewer persons. Therefore, the 
NRC is not required to obtain 0MB 
approval for these information 
collection requirements. Thia document 
addt a new section to the General 
Provisions of each part to Indicate that 
0MB approval is not required. 

Because these are nonsubstantive 
amendments dealing with minor 
procedural matters, good cause exists 
for finding that the notice and comment 
procedures of the Administrative 
Procedure Act (5 U.S.C. 553) are 
unnecessary and for making the 
amendmenll effective upon publication. 

Under the Atomic Energy Act of 1954, 
u amended, the Energy Reorganization 
Act of 1974, as amended, and 5 U.S.C. 
552 and 553, the following amendments 
to 10 CFR Parts 60, 72. and 81 are 
published as a document subject to 
codification. 

47 FR 30452 
Published 7/14/82 
Effactive 10/12/82 

Protection of Employees Who 
Provide Information 

SN Part 19 Statements of Considlt'ation 

Effective 7/21/83 

10 CFR Part 60 

Dlsposal of High-Level Radioactive 
Wastes In Geologic Repositories 
Technical Criteria · · 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

IUMMARY: The Nuclear Regulatory 
Commission (NRC) is publishing 
technical criteria for disposal of high- ·. 
level radioactive wastes (HLW) In 
geologic repositories, as required by the 
Nuclear Waste Policy Act ·of .19~ The 
criteria address siting, design. and 
performance of a geologic repository, 
and the design and performance of the 
package which contains the waste 
within the geologic repository, Also . 
Included are criteria for monitoring and 
testing programs, perfonnance 
confirmation. quality.assurance, and 
personnel training and certification. 
El'RCTlft DATI: July 21, 1983, 
FOR FURTHER INFORMATION CONTACT: 
Patricia A. Comella, Deputy Director of 
the Division of Health. Siting and Waste 
Management, Office of Nuclear · 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Telephone (301} 427-4616. 

SUPPLEMENTARY INFORMATION: · 

Table or Coate.ala . 

BacJcaround 
Issues Raised by the Commi111ion 

Sinsle VI, Multiple Performance Standards 
Retrievability · 
Level of Detail 
Population-Related Siting Criteria 
AI.ARA . . 
Human lntrualon 

Other Principal Changes in the Finlll Rule 
Anticipated/Unanticipated Proce11et and 
· Events · 
Transuranic Waite (TRU) 
Siting Criteria 
Containment 
Terminology 

Acce11ible Environment/Controlled Area 
Geologic Settins 

. Site 
Decomml11lonins 

. lmportantto Safety_ 
Discussion of Other Comment, 

Comparative Safety Analyaeil 
Unsaturated Zone 
Geologic Conditions 

· Reasonable A11urance 
Population vs. Individual Dose 

. Lona-Tena Post.Closure Monilo_rina 
~ction-by·~on Analysis ·.· 
Environmental Impact · · · 
· Paperwork Reduction Act · 
Regulatory Flexibility Act Certifle11tion · 

List of Subjects la 10 ·CFR Part 60 · 

Issuance. 

Background 
On Fe~ruary 25; 1981, the Nuclear 

Regulatory Commission published rules 
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which established procedures for the 
licensing or geologic disposal, by the 
U.S. Department of Energy (DOE), of 
high-level radioactive wastes (HLW). 46 
FR 13971. On July 8, 1981, NRC proposed 
technical criteria which would be used 
in the evaluation of license applications 
under those procedural rules (46 FR 
35260). NRC received 93 comment letters 
on these proposed technical criteria, 69 
of which were received in time for the 
Commission to consider In preparing the 
final technical criteria that are published 
here. No significant new issues were 
raised in the four letters received too 
late for consideration. The principal 
comments, and the Commission's 
responses, are reviewed in the 
discussion below. A more detailed 
analysis of the co~ents Ii contained In 
a NRC staff report (NUREG,.;,o804) which 
is being distributed to all commenters on 
the proposed rule and which may be 
purchased by other interested parties 
from the NRC's GPO Sales Program, 
Washington. D.C; 20555. Upon 
publication. a copy will be placed in the 
Public Document Room (PDR), 1717 H 
Street NW., Washington, D.C. 20555, 
This staff report Includes a technical 
rationale for the performance objectives 
in-10 CFR Part 60 as well as the 
comment analysis. The final rules 
contain a number of changes, explained 
in this statement, that reflect concerns 
addressed in the public comments. 
· The licensing procedures referenced 

above provide for DOE to submit site 
characterization reports to NRC prior to 
characterizing sites that may be suitable 
for disposal ofHLW. NRC would 
analyze these reports, taking into 
account public comments, and would 
make appropriate comments to DOE. 

The licensing process will begin with 
the submission of a license application 
with respect to a site that has been 
characterized. Following a hearing, DOE 
may be issued a construction 
authorization. Prior to emplacement of 
HLW, DOE would be required to obtain 
a license from NRC; an opportunity for 
hearing is provided prior to issuance of 
such a license. Permanent closure of the 
geologic repository and termination of 
the license would also require licensing 
action for which there would be 
opportunity for hearing. 

The purpose of the technical criteria is 
to define more clearly the bases upon 
which licensing determinations will be 
made and to provide guidance to DOE 
and information for the public with 
respect to the Commission's policies in 
this regard. The criteria also indicate the 
approach the Commission is taking with 
respect to Implementation of an 
Environmental Protec;tion Agency (EPA) 

standard, particularly with respect to 
the classification of processes and 
events as "anticipated" or 
"unanticipated" and the definition of the 
"accessible environment" from which 
radionuclides must be isolated.• 

The Commission anticipates that . 
licensing decisions will be complicated 
by the uncertainties that are associated 
with predicting the behavior of a 
geologic repository over the thousands 
of years during which HL W may present 
hazards to public health and safety. It 
has chosen to address this difficulty by 
requiring that a DOE pf9posal be based 
upon a multiple barrier approach. An 
engineered barrier system Is required to 
compensate for uncertainies in 
predicting the performance of the 
geologic setting, especially during the 
period of high radioactivity. Similarly, 
because the performance of the 
engineered barrier system is also subject 
to considerable uncertainty, the geologic 
setting must be able to contribute 
significantly to isolation. · 

The multibarrier approach is 
Implemented in these rules by a number 
of performance objectives and by more 
detailed siting and .design criteria.• In 
addition to the objective of assuring that 
licensed facilities will adequately 
isolate HLW over the long term, these 
provisions also address considerations 
related to health and safety during the 
operational period to permanent closure 
of the geologic repository. 

In lb.is statement of considerations the 
CommiSBion will first discuH six issues 
on which it had specifically requested 
public comment. It will ·then review 
other principal changes to the rule 
which ha:ve been adopted in the light of 
comments. received. The discussion will 
then take up suggestions of a policy 
nature which the Commission has 
declined to adopt. Finally, a section-by
aection analysis reviews all changes 
made other than those of a strictly 
editorial nature. As appropriate, 
reference is made to relevant provisions 

• Reoraaniz.iiUon Plan No. 3 of lll70 (35 FR 15623. 
October e. 1970) authorize, EPA 10 eatabliah 
pnerally appllcabl11 environmental 1t11ndarda for 
radioactivity. EPA'• recently proposed atandasd 
would allow higher l11VGl1 of radioacUvtty for 
"unantldpaled procea- and avenll" than. would 
be permitted If "anticipated proceaN1 and event," 
were lo occur. The propoaed 1tand11rd 111110 l'l!latH 
th- l1vel1 to placn within the "acceHible 
enYlrvnmanL" The CommiHlon hH Hawned that 
lheH concepll will be reOected In final alandarda 
1h11 may be eatabliahed by E;PA. 

• Under the Nuclear W111te Polley Act of 1982. the 
CommlHion'• lechnicel criteria "•hall provide for 
the UH of• 1y1tem of multlpla bamel"I In Iha deaign 
of Iha repoaitory .•• H tha CommiHlon deema 
appropriate." Section lZt(b)(lJ(BJ. The criteria 1111 
forth In 1h11 rule l'l!pl'l!lllnl the criteria which, for 
purpo1n of thla proviaion, the CommlHion deema 
appropriata. 

of the Nuclear Waste Policy Act of 1982, 
Pub. L. 97-425, approved January 7, 1983, 
and to the Environmental Protection 
Agency's proposed Environmental 
Standards for the Management and 
Disposal of Spent Nuclear Fuel, High
Level. and Transuranic Radioactive 
Wastes, 47 FR 58195, December 29, 1982. 
The Commission regards the publication 
of these rules as constituting full 
compliance with Section 12l(b)(l)(A) of 
the Nuclear Waste Policy Act, which 
requires promulgation· of the 
Commission's technical criteria for 
geologic repositories not later than 
January l, i964.1 The Commission will 
review these criteria after EPA'il 
environmental standards are published 
in final form and will initiate subsequent 
rulemaking actions, as necessary, to 
take any such standards into account. 
The Commission further intends 
additional rulemaking to deal with any 
changes in licensing procedures that 
may be necessary in light of the Nuclear 
Waste Policy Act. · 

Issues Raised by the Commission 
As noted above, the Commission 

specifically requested public comment 
on six Issues, each of which will be 
reviewed here before turning to other 
considerations. These issues dealt with: 
(1) A single overall performance 
standard vs. minimum performance 

•The· lechnicel criteria are explicitly atated to ba 
applicable to construction authorization. I IIO,lO'i(bJ, 
and lo the IHuance of Ucemea to receiva and 
poeaeu hish-level radioactive WHte at geologic 
repoailoriea, I eo.tot(aJ. An applicatlon to authoriza 
pl'l!manent clolW'ft require• a llcenae amendment. 
§ eo.St(a); Iha relevant technical requirement• and 
criteria are 1111 out In the rule• here belns adopted, 
lnHmuch II the CommiHion ii to ba "suided by the 
con1ider1llona th1t 11ov11rn the IHuanca of the Initial 
llcen111. to the extent applicable," I B0.45(b). Tha 
CommiHion lnlerpreta the statutory provi1ion 
pertalnins to applicatlona for "decommlnionlng" to 
refer to the procedure deacribed In I B0.5Z. 
pert•inlna to termination of • llce111111: auch an 
1ppllcallon would alao require a licenH 
amendment, and Iha CommiHlon hel:9, loo, would 
be swded by the pl'IIHnl ruin to the extent 
applicable, together with the additional criteria 
already ael out at I lio.52(c). Thua, at avery atage of 
the licen•lils proceu, the central Inquiry will be tha 
adequacy of DOE'• plan, and 1ctlvill111 •• they 
relate to the l1ol1tlon of w1at111 (a• well H to aafety 
during operallona); and for each decialon point W1I 

have provided, u la 1ppropri1ta, for an eveluallon 
th1t t1kn Into account both the performanca 
objecllvea and the more detailed criteria that Iha 
Commlaaion here adopta. (If Section ztZ(b)(l)(AJ 
appliea to the decommlmaion of 1urface facllillea, the 
required criteria have been included In 1'80.t3Z(aJ. 
That paragraph provtdn that aurfaca facllitln muat 
be deeigned·lo facilitate decontamination or 
diamantlina to the nme extent H would ba 
required. under other NRC resul•llon1, for 
equivalent actlvillea. Thia topic may be ll'l!aled 
again. In sreater det11ll, In connection with tha 
development of rul111 that would be generally 
1ppllcabl11 to decontamination and diamanllemenl 
of facilitlea al which actlvltln 1ubfecl to 
CommlHion regulatory authority are carried out.) 
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standards for each of the major 
elements of the geologic repository; (2) 
the need for. and appropriate duration 
of, a waste retrievability period; (3) the 
level of detail to be used in the criteria, 
particularly with respect lo design and 
construction requirements; (4) the 
desirability of population-related siting 
criteria; (5) the application of an ALARA 
(os low as reasonably achievable) 
principle to the performance 
requirements dealing with containment 
and control of releases; and (6) 
altemathre approaches on dealing with 
possibilities of human intrusion into the 
geologic repository. 

Single vs. Multiple Performance 
Standards 

The Commission identified two 
potentially viable approaches to 
assuring achievement of the desired 
isolation goal of controllng releases so 
as to assure that radioactivity in the 
general environment is kept to 
sufficiently low levels. The Commission 
suggested that a course that would be 
"reasonable and practical" would be to 
adopt a "defense-in-depth" approach· 
that would prescribe minimum 
performance standards for each of the 
major elements of the geologic 
repository, in addition to prescribing the 
EPA standard as a single overall · 
performance standard. However, as an 
alternative, the Commission invited 
comment on an approach that would 
specify the EPA standard as the sole 
measure of isolation performance. 

There was general acceptance of the 
Commission's multiple barrier approach. 
with its identification of two major 
engineered barriers (waste packages 
and underground facility), in addition to 
the natural barrier provided by the 
geologic setting. 

While the usefulness of multiple 
barriers WaS recognized, the 
establishment of fixed numerical values 
for performance was extensively 
criticized. The criticism took two forms. 
First, numerous commenters argued that 
until i,uch times as an EPA standard is 
established, no logical connection can 
be demonstrated between the 
performance of the particular barriers 
and the overall system performance 
objective. The values specified by NRC, 
it was ·argued, had not been shown to be 
either necessary or sufficient to meet 
any particular standard. The second 
criticism was that the performance 
appropriate to a particular barrier is 
gieatly dependent upon design features 
and site characteristics and that values 
such as those proposed by the 
Commission could unduly restrict the 
applicant's fl.ixibility-poosibly 
imposing great additional expense 

without compensating protection of 
public health and safety. 

The Commission recognizes the force 
of both these arguments. Nevertheless, if 
the Commission were simply to adopt 
the EPA standard as the sole measure of 
performance, it would have failed to 
convey in any meaningful way the 
degree of confidence which it expects 
must be achieved in order for it to be 
able to make the required licensing 
decisions. More should be done. To. that 
end, the Commission consider11 it 
appropriate to include reasonable 
generic requirements that, if satisfied, 
will ordinarily contribute to meeting the 
standards even though modifications 
may need to be made .for some designs 
and locations. 

The Commission's response, therefore, 
hes been to apply, for illustrative 
purposes, an assumed EPA standard 
and to examine the values for particular 
barriers ~at would assist in arriving at 
the conclusion that the EPA standard 
has been satisfied. For this purpose, a 
draft EPA standard which was referred 
to in some of the comments has been 
used. A copy of this draft standard has 
been placed in the PDR and will be 
contained in NUREG--0804. Following 
publication of EPA's proposed standard 
in the Federal Register, on December 29, 
1982, a supplemental evaluation was 
made to take into account certain 
departures from EPA's earlier draft. In 
this way, the Commission has been able 
to demonstrate the logical coMection 
which it makes between the overall 
system performance objective for 
anticipated processes and events, as set 
out in EPA's proposed standard, and the 
performance of specific barriers. One of 
the considerations that affects its · 
judgment in this regard is the need to 
take proper ,ccount of uncertainties in 
the performa'nce of any of the barriers. 
As one commenter noted. "To provide a 

. safety factor to compensate for this 
uncertainty, a multi-barrier system has 
many advantages. Since the 
Commission caMot answer the global 
problem and predict e~ery possible 
combination of circumstances that might 
cause releases of waste, multiple, 
independent mechanisms of slowing or 
limiting the discharge of radioactive 
materials to the environment are · 
desirnble." There is nothing inconsistent 
between the multiple barrier, defense-in
depth approach and a unitary EPA 
st11nda1·d; on the contrary, in view of the 
many possible circumstances that must 
be taken into account, the Commission 
firmly believes that the performance of 
the engineered and natural barriers must 
each make a definite contribution in 
order for the Commission to be able to 

conclude that the EPA standard will be 
met. The Commission's task is not only 
a mathematical one of rnodeling a 
system and fitting values for particular 
barriers into the model in order to arrive 
at a "bottom line" of overall system 
performance. The Commission is also 
concerned that its final judgments be 
made with a high degree of confidence. 
Where it is practical to do so, the · 
Commission can and will expect barrier 
performance to be enhanced so as to 
provide greater confidence in its · 
licensing judgments .. Accordingly, a 
variance between actual and assumed 
EPA standards will not necessarily 
require a change of corresponding 
magnitude in the individual barrier 
performance requirements. 

While use of an assumed EPA 
standard provides a basis for specifying 
anticipated performance requirements 
for individual barriers, it does not deal 
with the concern about undue restriction 
upon the applicant'a, flexibility. The .. 
Commission's response to this has not 
been to abandon the values altogether, 
but rather to allow them to be modified 
as the particular case warrants. Thus, to 
take one example, the Commission 
continues to be concerned that thermal 
disturbances of the area near the 
emplaced waste add significantly lo the 
uncertainties in the calculation of the 
transport of radionuclides through the 
geologic environment. The proposed rule 
addressed thia problem by providing 
that all radionuclldes should be 
contained within the waste packages for 
a period of 1,000 years. The Commission 
continues to consider it important to 
limit the source term by specifying a 
containment period (as well as a release 
rate). But the uncertainties associated 
with the thermal pulse will be affected 
by a num~er of factors, such as the age 
and nature of the waste and the design 
of the underground facility. For some 
repositories, a period substantially 
shorter than 1,000 years may be 
sufficient to allow for some of the 
principal sources of uncertainty to be 
eliminated from the evaluation of · 
repository performance. For cases 
analyzed by the Commission on the 
basis of specified assumptions, a range 
of 300 years to 1,000 years would be 
appropriate. (These values appear in 
I 50~113(aJ(ii)(A)). Yet even a shorter 
designed containment period might be 
specified, pursuant to I 60.113(b), in the 
light of conditions that are materially, · 
different from those that had been · 
aosumed. For example, if the wastes had 
been processed to remove the principal 
heat-generating radionuclides (cesiurn-
137 and strontium-90), the 300-yelirs 
provisions would not b':! controlling. 



PART 60 • STATEMENTS OF C.ONSIDERATION 

Similarly, the Commission may eppro11e 
or specify a radionuclide release rate or 
a pre-waste-emplacement groundwater 
travel time that differs from the normal 
values, provided that the EPA standard. 
as it relates to anticipated processes 
and events, is satisfied. Appropriate 
values will be determined in the course 
of the licensing process, in a manner 
sensitive to the particular case, using the 
principals set out in the performance 
objectives, without having to have 
recourse to the exemption provisions of 
the regulations. 

The numerical criteria for the 
individual barriers included in the rule 
are appropriate, insofar as anticipated 
processes and events are concerned, in 
assisting the Commission to determine 
with reasonable assurance that the 
proposed EPA standard has been 
satisfied. It should be noted, however, 
that in order to meet the EPA standard 
as it applies to unanticipated processes 
and events, higher levels of individual 
barrier performance may be required. 

. DOE would need to provide in its design 
for such performance as may be · 
necessary to meet the EPA standard 
with respect to such unanticipated 
processes and events even though in all 
other respects the values specified by 
§ 60.113(a) and§ 60.113(b) would be 
sufficient 

Retrievability 

1'he purpose of this requirement was 
to implement in a practical manner the 
licensing procedures which provided for 
tl,!mporal separation of the emplacement 
d!!cision from the permanent closure 
decision. Since the period of 
~mplacement would be lengthy and 
since the knowledge of expected 
repository performance could be 
substantially increased through a 
carefully planned program of testing, the 
Commission wished to base its decision 
to permanently close on such 
information. The only way it could 
envision this was lo insist that ability to 
retrieve-retrievability-be 
incorporated into the design of the 
geologic repository. 

The proposed rule would have 
requiried in effect that the repository 
design be such as to permit retrieval of 
waste packages for a period of up to 110 
years (30 years for emplacement, 50 · 
years to confirm performance, 30 years 
to retrieve). The Commission solicited 
comment, noting that it would.not want 
to approve construction of a design that 
would- unnecessarily foreclose options 
for future decisionmakers, but that it 
was concerned that retrievability 
requirements not unnecessarily 

· complicate or dominate repository 
design. 

While the benefits of retaining the 
option of retrieval were recognized, the 
length of the proposed requirement, in 
the opinion of several commenters. was 
excessive. In their view, the Commission 
had given inadequate consideration to 
the additional costs of design, 
construction, end operations implied in 
the original proposal: however, no new 
cost or design information was 
presented by the commenters .. · 

The Commission adheres to its 
original position that relrievebility is en 
important design consideration. 
However, in response to the concerns 
expressed, the Commission has decided 
to rephese the requirement in functional 
terms. The final rule thus specifies that 
the design shall keep open the qption of 
waste retrieval throughout the period 
during which the wastes are being 
emplaced and, thereafter, until the 
completion of a performance 
confirmation program and Commission 
re~iew of the information obtained from 
such a program. By that time, significant 
uncertainties will have been resolved, 
thereby providing greater assurance that 

.. the performance objective will be met. 
In particular, the performance 
confirmation program can provide · 
indications whether engineered barriers 

· are performing as predicted and whether 
the geologic and hydrologic response 'to 

· . excavation and waste emplacement is 
consistent with the models and tests 
used in the Commission's earlier 
evaluations. While the commission has 
provisionally specified that the design 
should allow retrieval to be undertaken 
at any time within 50 years after 
commencement of emplacement 
operations, this feature is explicitly 
subject to modification in the light of the 
planned emplacement schedule and 
confirmation program for the particular 
geologic repository. 

Some commenter& suggested that the 
technical criteria specify the conditions 
that would require retrieval operations 
to be initiated. Such provisions would 
not belong in Subpart E. which is 
concerned with siting and design. Nor 
are .they needed elsewhere. In the 
Commission's view, it is clear that 
retrieval could be required at any time 
after emplacement and prior to · 
permanent closure if the Commission no 
longer had reasonable assurance that 
the overall system performance 
objective would be met. This situation 
could exist for a variety of reasons and 
the Commission believes that it should 
retain the flexibility to take into ·ecco.unt 
all relevant factors end that it would be 
imprudent .to limit the Comm'ission's 
discretion by specifying in advance the 
particular circumstances that would 

make it necessary to retrieve wastes. It 
should be noted that DOE may elect to 
maintain a retrievability capability for a 
longer period that the Commission has 
specified, so as to facilitate recovery of 
the economically valuable contents of 

1 . the.emplaced materials (especially spent 
fuel). So Ions as the other provisions of 
the rule are satisfied this would not- be 
prohibited. This consideration, however. 
plays no role in the Commission's . 
requirement pertaining to retrievability. 
The Commission's purpose is to protect 
public health and safety in the event the 
site or design proves unsuitable. The 
provision is not intended to facilitate · 
recovery for resource value.' 

The Commissian has also included .a 
specific provision.clarifying its prior 
intention that the retrievability desisn 
features do not preclude decisions 
allowing earlier backfilling or ·., . 
permanent closure. A related.clarifying 
change has been the incorpoi'ati9n of a 

. definition of "retrieval." This definition 
indicates that the requirement of. ·' 
retrievability does not imply ready or 
easy access to emplaced wastes at all 
times prior to permanent closure. 
Rather, the Commission recognizes that 
any actual retrieval operation would be 
an unusual event and may be an , 
involved and expensive operilti!>n. The 
idea is that it should not be made . 
impossible or impractical to retrieve the 
wastes if such retrieval turns out to be 
necessary to.protect the public health 
and safety. DOE may.ele.ct to backfill 
parts of the repository with th~intent 
that the wastes emplaced there will 
never again be disturbed: this is. 
acceptable so Ions as the waste retrieval 
option is preserved. · 

The Commi&Bion has thus retained the 
essential elements of the retrievability 
design feature, b.ut has provided greater 
flexibility in its application. The 

• Under the Nuclear W111te Policy Act .of 1982. the 
Commi11ion'1 technical criteria "shall Include 1uch 
re1trictlon1 on the retrievabillty of the solidified 
high-level radioactive W81te and 1pent fueJ In the 
repo11tory .. the CommiHlon deem, 1ppropri1t1," 
Section tzt(bJ(t)lB). The criteria aet forth in lbi1 
Nie repreaent Iba criteria which. for purpose• of 
thi1 provl1lon. lb1 Comml11lon deem1 11ppnipri1t1. 

Section 122 of the Nucle1r W81te "Pallcy Act · 
providea that. 11 lbe 1am1 time • repo1itory 11 
deaigned, DOE 1h1ll 1pecify 1n 1ppropri1t1 period 
durina which 1pent fuel could be retrieved for any 
reason pertalnlna to lbe public health and 11fety, or 
the environment. or for the purpoae of permittlns 
recovery of the economlcally valuable component, 
of 1uch spent fuel. The period of retrievability 11 
1ubject to approval or di11pproval by the 
Commi11ion .. put of the con1truclion 
authnrization proce11. ln1of11r aa health and safety 
con1ider11tlon1 11'1! concerned. the Comml11ion 
Intend, to grant 1uch 1pproval 10 long H ill 
technical criteria are 11ti16ed. and the Comml11ion 
further intend, to modify the liceniina procedare1 to 
10 1pecify. 
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Commission recognizes that 
. retrievability Implies additional costa
more, perhaps, for some media and . 
designs than for others-yet it believes 
1h11 la an acceptable and necessary · 

· ··price to pay If it enables the Commiseion 
·to determine with reasonable assurance, 
prior to an Irrevocable act of closure, 

· that the EPA 1t11ndard will be satisfied. 

Level of Detail 
.. . The proposed rule contained general 

.. and detailed prescriptive requirements. 
der:lved .from CommiS1io11 experience 
and p~actfce in licensing othet facilitiea, 
with respect lo the design and 
construction of a geologic repository. 
the Commission noted, however, that lt 
wai continuing to examine other 
po11ibilitie1 for promulgating the more 
detailed of these requirements and it 
Invited comment, on.the topic. 
· . Th~ public response included · · 
argumenll addre11Bed both to the level of 
detail generally and to specific criteri~ 
which.were deemed to be unduly ·· 
restrictive. 

The Commi1Sion has concluded that 
. there 11 ·.merit in describing, in functional 
. terms, the principal features which 

·· ahould be incorporated Into geologic 
· repo1ltory design-such as protection 

against dynamic effects·of equipment 
failure, protection against fire and 
explosions, emergency capability, etc. 
Certain of these proposed criteria, 
however, such as those dealing with 
1ubsurface ventilation and ,haft and 

· .. borehole seals, were excessively 
detailed and, Iii some cases, 
inappropriate. At this stage of 

· development. the Commission believes 
It ahould place emphasis upon the 
objectives·that must be met and not 
become unduly concerned about the 
particular techniques that may be used 
In doing so. The changes that have been 
made are addre11ed In some detail In 
the aectlon-by-section analysia of the 
rule. · · 

Population-Related Sitinz Criteria 
Th~ proposed rule did not Include any 

1itins ·requirement, which dealt directly 
with population density or proximity of 
population centen1 to a geologic 
repository operations area. The 
Commission Indicated ill belief that a 
more reaU.tic approach, given' the long 
period of time involved. would be to 
address the issue indirectly through 
con11iderfition of reuources In the · 
geologic aetting. . . ·. , · 

The numerou1 comments submitted In 
response to the Commission'• specific 

. question on this Issue fell generally into 
two categories-thoae that endorsed the 
propoaed approach and those that 
argued that population £actors were 

' . . 
Important. The latter group addressed 
not only the geologic repository', Ions· 
term laolatlon capability, but also the 
relevance of population con111lderation1 
In connection with the' period when 
wastes are being received and 
emplaced. · . . . 

The Commission fs persuaded that 
population factora may need to be 
considered In connection with the . 
period when wastes are being received 

. and emplaced throus}i evaluation of the 
adequacy of DOE'a emergent.'Y plans. 
That section of the 1aCety analysis 
report dealing with emergency planning 
(see § 60.21(c)(9)) will be reviewed on a 
caae~by-case basis In the licensing 

. process according to criteria that will be 
set forth In the future In Subpart I. (It 
should also be noted that under Section 
112(a) of the Nuclear Waste Policy Act 
of 1982. DOE Is required to develop 
guidelines that. among other things, will 
specify population factors that will 

.. disqualify· a site from development as a 
repository. Issuance of those guidelines 
Is .subject to the concurrence of the 
Commission. The Commi11ion baa made 

. no detennlnation whether such 
guidelines, when fssued. should In some 
maMer be reflected In either the 
technical criteria or licensing procedures 
portion• of 1o·CFR Part 60). 

Population distribution over the long 
term la Immaterial if the geologic 
repository operates as anticipated. 
Demographic facto~ could nevertheless 
be of concern to the extent that they 
could Increase the probability or the 
consequences of releases associated 
with unanticipated processes or events. 
As to probability, it fa difficult to relate 
the likelihood of releases to population 
factors; It la !r.e view of the Commiaalon 

, that ft la more realistic, a11 originally 
stated. to reduce the probability by 
avoiding 1ite11 wi.th significant resource 
potentia.l and by uiling record, and 
monument, to caution future 
generations. Consequences of · 
unanticipated relea.se1 would be greater 
If they occur in densely populated areas. 
Neverthele11; It la the view of the 
Commission that It make little sense to 

. attempt to limit such consequencea by 
mearia of a population-related siting 
criterion, 1ince long-range demographic 
forecasts are so inherently speculative 
and unreliable; instead, the Commi11ion 

. ls taking the approach that releases that 
result from the occurrence of 
unanticipated proce11e1 and event• 
must be evaluated and must satisfy the 
EPA standard. · 

'While the Commission considers, 
based.on the above.that the rule should 
not now contain explicit requirements, 
particularly numerical limits, on 
population density or distance from 

population centers, it notes that 
considerations related to future human 
activities, particularly uses of 
groundwater, are an important 1ource of 
uncertainty In aaaessing future 
performance of a geologic repository. 
The CommlHion would consider it a 
favorable condition if these aources of 
uncertainty, which would be affected by 
a large nearby population,, were not 
present at a particular site. Therefore, 
the Commission has included in the final 
rule, aa a favorable condition, a low 
population de-nsity within the geologic 
setting and a controlled area that is 
remote from population centers. 

The Commission anticipates that the 
HlecUon of a densely populated area 
would be unlikely even In the absence 
of express constraints in NRC , 
regulations. For one thing, such a site 
,vould be disqualified under the 
'guidelines to be developed under the 
Nuclear Waste Policy Act. Additionally, 
DOE will need to acquire lnteresti In 
land within the controlled area and may 
have to have additional powers beyond 
the boundaries of the controlled area • 
These requirements may be difficult to 
aatisfy unless a remote location ii , 
selected for the geologic repository. 

Al.ARA 

The notice of proposed rulemaking 
requested comment on "whether an 
AI.ARA (as low as reasonably 
achievable) principle should be applied 
to the pre!ormance requirements dealing 
with containment and control of 
releases." Some commenters believed 
that AI.ARA 11hould be applied to all 
licensed activities, and that no · 
exception 11hould be.made for geologic 
repositories. Other commenters argued 
against Incorporating AI.ARA, since the 
allowable releases under the EPA 
standard would already be 10 low aa to 
eliminate any significant risk to public 
health and safety. 

Based in part upon the standard 
recently proposed by EPA. the 
Commission considers it reasonable to 
anticipate that the permissible amounts 
ofradloactivi ty In the general 
environment will be established at a 
very low level. In fact, the statement of 
considerations accompanying EPA'• 
proposed rule explains that EPA has 
chosen to propose disposal standards 
that limit the riska to future generations 
to a level no greater than the risks which 
thoae generations would be exposed to 
from equivalent amounts of unmlned 
uranium ore and thus, any risks to.future 
generations from disposal of high-level 
waste, would be nci greater than, and 
probably much less than. risks which 
those generations would face if the 



PART 60 • STATEMENTS OF CONSIDERATION 

wastes had nol been creeled in the first 
place. Efforts to reduce releases further 
wuuid have little, if any, demonstrable 
value commensurate with their costs .. 

The EPA limits require the 
performance of geologic repositories to 
be effoctive over, a long period of time. 
There will always be substantial 
uncertainties in predicting the long-term 
performance of geologic repositories. 
The Commission will insist upon the 
adoption of a variety of design features, 
tests, or other measures in order to be 
able to conclude with confidence that 
the EPA standard is met. The result may 
be the same as if the Commission were 
to impose similar requirements in the 
name of keeping releases es low as 
reasonably achievable. Given the 
substantial uncertainties involved with 
predicting long-term performance, the· 
already low EPA limits and the already 
stringent geologic performance 
requirements, it is doubtful that the 
ALARA concept could be applied in a · 
meaningful way. . 

When the Commission finds that 
certain measures ere needed to improve 
confidence In dealing with uncertainties, 
it is making a substantial safety 
judgment. The same kinds of balancing 
that are undertaken in AI.ARA·' 

· determinations may be appropriate. 
That is, if confidence in the performance 
of the geologic repository is sensitive to 
a particular source of uncertainty, it will 
be in order for the Commission to take · 
into account both the significance of the 
factor involved end the costs of reducing 
or eliminating it. 

In short, the Commission has conclued 
that the long-term performance 
requirements should not explicitly be 
tied to an AI.ARA principle, and the rule 
remains as it was when proposed. The 
Commission believes the concerns of the 
commenters in support of the AI.ARA 
approach will be largely accommodated 
in connection with its treatment of 
uncertainties in the course of the 
licensing process. . 

EPA's proposed rule (Part 191) 
indicet£!s that appropriate measures 
must be taken, in light of the 
uncertainties involved in predicting 
repository performance, to assure that 
the "containment requirements" will be 
met. One of the measures identified by 
EPA would be the selection and design 
of disposal systems to keep releases to 
the accessible environment as small as, 
reasonably achievable. taking into 
account technical, social, and economic 
considerations. The Commission is 
recommending to EPA that the 
assurance requirements, including the 
ALARA provision, be omitted from the 
final rule. The Commi!ISion emphasizes 
that its rules acr.ommodate the 

underlying concerns of EPA, as . · 
articulated in its statement of 
considerations. that measures must be 
taken to assure confidence thal'the 
nuillerical release limits will be met. 

Human Intrusion 
The Commission ob~erved, iri the' .. 

preamble of the proposed rule, that . 
everything that is reasonable should be 
done to discourage people from 
intruding into the geologic repository. 
Those measures which its believed to be 
reasonable included directing site 
selection toward sites having little 
resource value and marking and 
documentation of the site. Beyond that, 
the Commission felt there would be no 
value in speculating on the "virtual 
infinity of human intrusion scenarios 
and whether they will or will not result 
in violation of the EPA standard." The 
Commission explained that inadvertent 
intrusion was highly improbable, at 
least for the first several hundred years 
.during which time the wastes ere most 
hazardous; and even if it should occur, it 
is logical to assume that the intruding 
society would have capability to assess 
the situation and mitigate consequences. 
The Commission recognized that 
deliberate intrusion to recover the 
resource potential of the wastes could 
result in elevated releases of 
radioactivity, but concluded that the 
acceptability of such releases was 
properly left to those making the 
decision to undertake resource recovery 
operations. It noted that comment on its 
proposal and alternative approaches 
would be welcome. 

Commenters generally accepted the 
approach outlined. A number.of 
commenters did emphasize the 
importance of intrusion scenarios as 
having the potential to lead. to releases 
of radionuclides to the environment, but 
they suggested no alternative means for 
dealing with the prospect. One 
commenter correctly calls attention to 
the possibility of e third category of 
intrusion-that which is "intentional yet 
indifferent"-which was not covered in 
·he earlier discussion of "inadvertent" 
ir "deliberate" intrusion. This behavior 
>resupposes knowlege (albeit imperfect) 
>f the existence end nature of the 
~eologic repository and e level of 
technology that could be applied to 
remedial action as well as to the 
intrusion itself, yet makes no judgment· 
as to whether a societal decision has 
been made concerning the intrusion. The 
Commission has addressed this and 
other concerns in the revised language 
that is being adopted, as explained 
below. 

Although the discussion 
accompanying the proposed rule 

indicated that intrusion scenarios need 
not be considered, the rule itself was not 
explicit on this point. The Commission 
considers it necessary to cl11rify its 
position and, in doing so, allows for 
examination of intrusion under 
appropriate bounding conditions. After' 
careful consideration of the public ,. 
comments received on questions relating 
to human intrusion, the Commission is 
of the view that while the passive 
control measures it is requiring will 
reduce significantly the likelihood of 
inadvertent intrusion into a geologic 
repository, occasional penetration of the 
geologic repository over the period of 
isolation cannot be ruled out, and some 
provision should be made in the final 
rule for consideration of intrusion · 
should these measures fail. Its objective 
is to provide a means for evaluating 
events that are reasonably of concern, 
while at the same time excluding 
speculative scenarios that ere inherently 
implausible. The Commission will not 
require this generation to design for 
fanciful events which the Commission 
has en abiding conviction will never 
occur; on the contrary, it will grant a 
license if it is satisfied that the risk to 
the health and safety of future 
generations is not unreasonable. 

The rule now incorporates a definition 
of "unanticipated processes and events" 
which are review able in e licensing 
proceeding; such processes end events 
expressly include intrusion scenarios 
that have a sufficiently high likelihood 
and potentially adverse consequence to 
exceed the threshold for review. The 
scenarios must be "sufficiently credible 
to warrant consideration." The 
Commission is requiring that certain 
assumptions be made in assessing this 
likelihood. First. the monuments 
required by the rule are assumed to be 
sufficiently permanent to serve their 
intended purpose. The Commission 
takes this position because of its 
confidence that monuments can be built 
to 11urvive. While it assumes that the 
monuments will last. it does not 
automatically assume that their 
significance will continue to be 
understood. Second, the Commission 
requires en assumption that the value to 
future generations of potential resources 
can be assessed adequately et this time. 
Consistent with its previously stated 
views, it thinks that the selection of a 
site with no foreseeably valuable 
resources could so reduce the likelihood 
of intrusion as to reduce, or eliminate, 
any further need for it to be considered. 
Third, the Commission requires the 
assumption that some functioning 
institutions-though not necessarily 
those undertaking the intrusion-
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und'1ratand the nature of radioactivity 
•.an.! .. !)preciate its hazards. The extent 
of intergenerational transfer of 
knowledge is, of course, debatable; it is 
conservative, in the light of human 
history to date, to predict this minimal 
level of information and to take it into · 
account in assessing.the likelihood-that 
Intrusion will occur. Fourth, the 
Commis!Jion provide,. that relevant 
records are preserved, and remain 
accessible, for several hundred years 
after permanent closure. While perhaps 
this period could not be justified on the 
basis of historic precedents alone, the 
Commission cimsiders the required 
deposit in land rec.ords and archives, 
together with current data handling 
technology, to provide a sufficient,basls 
for. assuming that information about the 
geologic repository will continue to be 
available for several hundred years. 

The definition of "unanticipated 
processes and events" also-Implicitly 
bounds the consequences of h1trusion · 
scenarios. This Is accomplished not only 
by the assumption of continued 
understanding of radioactivity and 
survival of records, but also by the 
further assumptions thatif there are · 

• institutions that can cause intrusion at 
: depth In the first place, there will also 
··be institutions able to assess ilie risk 
and take remedial action. It need not be 
assumed that today's technology would 
be used-merely that a level of social 
organization and technological · · ·, . 
competence equivalent to that applied in 

' Initiating the processes or events 
concerned would be available to deal . 
with the·situation. 

It was suggested that another way to 
. reduce the likelihood ofhuman intrusion 
would be to adopt additional design 
criteria for the waste form or waste 
package. These would prohibit, or at 
least discourage, the emplacement of 
materials which themselves might 
attract recovery operation&::-for · . · 
example; operations to recover the . 
residual energy resource value in spent 
fuel or scarce and expensive'materials 
in the waste package. But, under the · 
definition of "unanticipated proceBBell 
and events" in the final rule, intrusion 
for auch proposes would have. to be · 
reviewed in the licensing process if the 
particular circumstances are sufficiently 
credible to warrant consideration. This 
Imposes a reasonable constraint. The · 
Commission believes that any further 
limitation would unduly Interfere with 
the Rexibility of DOE as a designer and 
could, In the case of spent fuel disposal, 
conflict with other national objectives. 

In eummary. the Commission hes 
retained the principle that highly 
epeculative Intrusion scenarios should 

not be allowed to become the driving 
force in license review,, but has 
introduced some flexibility to permit 
consideration of in.trusion on a case-by· 
case basis where circumstances 
warrant. 

Other Principal Changes In the Fbial 
Rule Anticipated/Unanticipated · 
Processes and Events · 

The proposed rule defined anticipated 
processes and events as "those natural 
processes and events that ·are . . . 
reasonably likely to occur during the 
pe,iod the intended performance 
objective must be achieved and from 
which the.design bases for the 
engineered system are derived" At the . 
same time, the Commiaeion was . · . 
requiring that the facility be designed 10 
as to assure .that long-term releases . 
conform to 1tandard11 established by 
EPA. The etatement of considerations 
pointed out that if the proceBII or event 
is unlikely, the overall system muet etill 
limit the release consistent with the EPA 
standard as applied to such events. This 
created a contradition because on the . 
one hand It was elated that the design 
bases should be derived from 
anticipated processes and events while, 
on the other hand, the design was to 
meet an EPA etandard as applied to ' 
what was unanticipated. . 

The Commission has resolved this 
conflict by eliminating the reference to 
design bases from the definition of 
"anticipated processes and events." It 
has also included a definition of 
"unanticipated proce1111es and events." 
In the final rule, numerical perfonnance 
c;bjectives are established for particular 
barriers, assuming "a~ticipated 
processes and events." Such numerical 
criteria are not established for 
"unanticipated processes and events." 
Rather, additional requirements may be 
found to be ne'cessary to satisfy the 
overall system performance.objective.as 
it relates to unanticipated processes and 
events. 

It should be noted that the distinction 
between anticipated and unanticipated 
processes and events relates solely to 
riatural processea and events affecting 
the geologic setting. 'l1ie Commiuion 
intends that a judgment.whether a 
natural proceu or event ia anticipated 
or unanticipated be based upon a · 
careful review of the geologic record. 
Such processes or event• would not be 
anticipated unleas they were reasonab_lf 
likely, assuming that processes · 
· operating in the geologic setting during 
the Quaternary Period were to continue 
to operate but with the 'perturbations . 
caused by the presence of emplaced 
waste superimposed thereon. 
Unanticipated processes and events 

would include those that are judged not 
to .he reasonably likely to occur during 
the period the intended performance 
objective must be achieved, but which 
nevertheleBB are sufficien'tly credible to 
warrant consideration. These Include 
processes and events which are not 
evidenced during the Quaternary period 
or which, though evidenced during the 
Quaternary, are notlikely to occur 
during the relevant time frame. 

· Identification of anticipated and 
unanticipated processes and events for 
a particular site will require 

' considerable judgment and will not be 
amenable to accurate quantification, by 
statistical analysis, of their probability 
of occurrence.• 
. Because the design basis for the 

engineered barrier system will be. 
derived from the identification of . 
anticipated and unanticipated processes 
and events, such identification will have 
a pervasive .effect on the _basic structure 
of the licensing proceedings. The 
CommiHiOn therefore contemplates 
directing that rulings made in the course 
of construction authorization hea1ings 
on the scope of anticipated and 
unanticipated processes and events be 
separatelt identified by the .presid!P.: 
officers and certified to the Commiss1 .. 
for interlocutory revi~w. pursuant to 10 
CFR 2.718(i). 
, · The license review will thus need to 
include a determination whether the 
proposed activities will meet the EPA 
standard as applied to anticipated 
processes and events and as applied to 
such unanticipated processes and · 
events, if any, as·have been fou.'ld to 
warrant consideration. Each · 
detennination will .be made In the light 
of assessments which will involve 
interpretation of the geologic record and 
consideration of credible humaninduced 
events as ·bounded by the assumptions 
set forth above. Worst-case scenarios 
would be analyzed to the l!Xlent they 
may be encompassed by the definition 
of unanticipated processes and events. 
Complex quantitative mod.els will need 
to be employed, and a wide range of 
factors considered in arriving at. a 
determination of whether there is 
reasonable assurance, 11\aking· 
allowan·ce for the time period and 

'The CommlHlon view, the proposed El'A 
,iandard III betns·directed to the evaluation or 
relea1e1 art,lng out or the ca tegorie, · Iha t· wli! ha lie 
defined H "anticipated proc:esaee and eVPnta" and 
"unanticipated proeeaies and e'l(en!Q," A, EPA it,eU 
reoogr.lze,, there can only be esUmetea rather then 
rigorou, demon,tretion, or probobllitlea or 
OCCWHnoe. The Comml1elon'1 translation or the 
EPA language into qualit11tlve term, providet • 
clearer ba,i, ror Judging. under the Atomic t:nergy 
Act, whether there 11 unrefisonable rillk to tl1e 
health and aafety or the public, 
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hazards involved, that the EPA standard 
will be met. There are two principal _ 
elements that will go into the 
Commission's application of this 
"reasonable assurance" concept. First. 
the performance assessment which has 
been performed must indicate that the 
likelihood of exceeding the EPA 
standard is low. Second, the . 
Commission must be satisfied that the 
performance assessment is sufficiently 
conservative, and its limitations are 
sufficiently well understood, that the 
actual performance -of the geologic 
repository will be within predicted 
limits. 
Transuranic Waste {TRUJ 

The proposed rule included a 
definition of transuranic waste and 
performance objectives that would 
apply to the disposal of TRU in a 
licensed geologic repository. This was 
widely misconstrued as a.requirement 
that radioactive material conforming to 
the definitio11 must be disposed of in this 
manner. This was not the intention, nor 
in fact did the rule so specify. Rather, 
the Commission was merely indicating 
what performance objectives would 

_ apply i/TRU were disposed of in a . 
licensed geologic repository. Some 
commenters also took exception to the 
definition of TRU in the rule. · · · 

Whether or not a geologic'repository 
is subject to licensing depends upon the 
applicability of Sections 202(3fand · 
202(4) of the Energy Reorganization Act 
of 1974~ (See definition of "HL W 
.facility,") If a facility is licensed, then 
. the Commission must consider the 
radiological hazards associated with 
whatever wastea may be emplaced. The 
Commission attempted, in the proposed 
rule, to addreaa the requirements for one 
such kind of waste-TRU. But the 
Commission was too restrictive, in that 
its definition of TRU was too limited for 
present purposes and in that wastes 
other than HLW and TRU were not 
covered at all For thetitne being, the 
Commission has concluded that the 
matter is best handled by eliminating all 
references to TRU. The remaining 
performance objectives provide 
adequate guidance to deal with TRU
related issues that may arise. 

l"he Commission has also reviewed 
the waste package requirements, which 
as originally written would have applied 
to all emplaced radioactive waste. It is 
appropriate to include such 
requirements for HLW, which must 
necessarily be disposed of in a licensed 
facility. Since the Commission does not 
know what other radioactive wastes. if 
any, will also be emplaced. and what 
their chemical, radiological. thermal. 
and other charac.teristics may be, It has 

decided to leave pertinent waste 
package requirements lobe-determined 
on a case-by-case basis as the need 
arises. -· • 

Siting Criteria 
·.. Although provisions relating,to sl.te: 

·characteristics have been revised, the 
·Commission has retained the same two 
basic concepts. First, a site sho~ld 
exhibit an appropriate comb_ination.of 
favorable conditions, so as to enco~rage 
the selection of a site that is among the 
best that reasonably can be found. By 
referring to a "combination" of, 
conditions, it Implies that the-analysis 
must reflect the interactive nature of 
geologic systems: Second, any. . -__ _ 
· potentially adverse conditions should be 
assessed in order to assure that they 
will not compromise the ability of the 
geol!)gic repository to meet the . 
performance objectives. It is· important 
to recognize that a site·is_ not . 
disqnalified as a ~suit of the absence. of 
a favorable condition or the presence of 
a potentially adverse condition. The 
Commissio11: emphasizes this point ltere 
because several commenters who · 
characterized the siting criteria as 
unduly restrictive failed to appreciate 
tl)at the presence of potentially adverse 
conditions would not exclude a site from 
further consideration while others 
mistakenly assumed that favorable' 
conditions were requirements. 

The changes do not reflect any 
departure from the Commission's 
original philosophy, but th~y are 
designed to express its purpose more 
clearly. Thus, its interest in specifying. 
that the geologic setting shall'have . · 
exhibited "stability" since the start of 
the·Quartemary Period was to_ assure. 
only that the processes be such as to 
enable the recent history to be 
interpreted and to permit near~tenn ' 
geologic changes to be projected over 
the relevant time period with 1:'elatively 
high confidence. This concept is best ·
applied by identifying, as potentially 
adverse conditions, those factors which 
stand in the way of such interpretation 
and projection: this is the approach the 
Commission has chosen to follow. · _-

One revision is the elimination of the 
classification of poten~ially adve_rse · 
conditions Into one set pertaining to the 
"geologic setting" (corresponding to 
"site" in the final rule) aijd one set 
pertaining to the "disturbed zone.'' The 
Commission has determined that by. 
defining these conditions as potentially 
adverse only when they occur in the, si_te 
or disturbed zone, respectively, some. 
significant .factors bearing upon waste 
isolation may not be assess~d. The 
Commission has changed the siting 
criteria, therefore, so that the presence 

of any of the enumerated conditions is 
to be regarded as potentially' ad_verse if 
it applies to the controlled area and, in 
addition, such a condition outside the 
controlled area is to be regarded as . 
potentially adverse if it may affect, 
isolation within'the controlled area.' . 

-Another change, discussed under 
Single'vs. Multiple Performance · __ 
Standards, may. have the effect of, . 
increasing the imp!)rtance of the · · _ 
geological conditions. Under the final 
rule, the performance objectives for the 
engineered barrier system 
(§ 60.113(a)(1)J may be adjusted, on a· 
case-by-case basis, if the overall .system 
performance objective, as it relates. to 

_ anticipated processes and events,_is 
satisfied. This feature of the final rule. 
may provide the designer additional 
incentive to select the site so as fo 
maximize its isolation capabilities. 

The Commis_sion's review of,the siting 
critf?ria, as modified, has led it to -
conclude that the isolation capabilitiea 
of the geologic repository will be given 
the' emphasis that they ~erit. This .. 
review has included a consideration.of 
suggestio~s that the rule require that the 
slate of sites be among the best that can 
be found on the basis of geological · 
factors alone and that the geologic 
characteristics of the site provide the 
highest reasonably available degree of 
the site's isolation capabilities. These 
topics are discussed below, under.the 
heading Geologic Conditions. •· 

A detailed review of the siting criteria 
is contained in the Section-by-Section 
Analysis. 

Containment. 

Several commenters took exception to 
the performance objective calling for a 
design of the waste packages to · ' 
"contain all radionuclides" for a 
specified period after permanent· 
closure. The objections were: first;· that 
100% pe1:formance cannot be e~pec_ted In 
view of the very large number of 
containers that may be ·emplaced; 
second, that 100416 performance canriot 
be justified as being needed In order .to 
meet any likely EPA standard; and,· 
third; that the adequacy of design. to 
contain "all''. rad,lonuclides fr;,r long 

• Under Section 11Z(a) of the Nuclear W111te 
Policy Act of 1982. DOE Is required to develop -
guidelin111 ror,the recommendation of ,ilea for 
repositories. Among other thlnss, auch guideline, 
ore to "specify detailed geologic consideration, that 
shell be primary crlterl11 for the selection of ailea In 
various geologic media." Issuance of these 
guidelinea ia subject to the concurrence of Iha 
Commiasion. The CommiHion has made no 
determination whether 1uch guidellnea, when . 
issued, should-In ,ome manner be renected in eithffl' 
the technical criteria or licen1ing procedunia 
portion• of 10 CFR· Part eo. 
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periods of time is not demonstrable. The 
' commenters failed, in part. to recpgnize 

that un~er the ,specified standard of 
proof (see Reasonable. Assurance, 
below), the applicant would not be 
forced to carry an impossible burde11. 
Nevertheless, since the Comndision 
does not expect proof that literally all 
radionuclides will be contained, the 
perfo.rmance objective now requires 
design so that containment of HLW 
within the high-leyel waste packages 
willbe "substantially complete" for the 
specified period. . 

Terminology 
, Several commenters criticized. &II 

vague or confusing, the terms used by 
the Commission to describe the various 
geographical locations that are 
addre.ssed by the rule. There are many 
such locations-and there must be
becauae the Commission must deal with 
different concerns during site 
characterization, during operations, and 
after permanent closure. n, 
Commission has nevertheless attempted 
to clarify the terms. In addition to the 
significant changes reviewed here, see 
. also the discussion in the Section-by
Section Analysis. 

Accessible Environment/Controlled 
Area. The isolation capability of a· 
geologic repository is evaluated at a 
bound!lry which the Commission ha1 
referred to as the "accessible 
environm~mt.'' Under the proposed rule, 
this was defined as "portions of the 

. environment directly in contact with or 
readily available for use by human 
beings." Several commenters .cgticized 
this defmition as being excessively · 
vague: further. the definition failed to 
assure ~at the isolation capability of 
the rock· surrounding the underground 
facility .would be given appropriate 
weight in licensing reviews. , 

The Commission agrees with the 
criticism and has revised the definition 

. in 1everal respecte-moat im~ntly 
by excluding from the accessible . . 
environment that portion of the 
lithosphere that is inside what the 
Commi1aion is calling, in the fmal rule, a 
"controlled area." Thi• Is an area 
marked ~th monuments dealgned.to 
caution future generations against· 
subsurface penetrations. The size and 
shape of the controlled area will depend 
upon the characteristica of the particular 
geologic repository, but it must be amall 
enough to juatify confidenc;e that the 
monuments will effectively discourage· 
aubsurface disturbances. The· 
Commission has therefore limited the . 
1lze of the controlled area so that It 
extend; no more than 10 'kilometera 
from the emplaced w&1te. The term . 
"accessible environment" alao appears 

in the proposed EPA standard. The .. 
Commission has used the EPA language 
as a atarting point-for example, In 
apecifying the surface locations that are 
part of the accessible environment. But 
there ia an important difference between 
the two definitions, in·that EPA includes 
in the accessible environment only those 
parta of the lithosphere that are more · 
than 10 kilometers from the emplaced 
waste, whereas NRC may include parts 
of the lithosphere that are less than 10 
kilometers from the emplaced waste, . 
depending on the extent' of the . 
"controlled area" for a geologic 
repository. In other words, the 
accessible environment may be larger 
under 10 CFR Part 60 than might be the 
caae under the proposed EPA Standard. 
The two definitions are nevertheless 
consistent in the sense that if the 
isolation requirements are satisfied at 
the boundary of the accessible 
environment specified by 10 CFR Part 

· 60, they will necessarily be satisfied at 
the boundary defined by EPA 811 well. 

Both technical and legal 
conslderationa have influenced the 
Commission'11 decision not to adopt an 
unqualified 10-kilometer standard. The 
technical consideration is that 
uncez:taintles about activities that may 
be undertaken in the area outside the 
controlled area are so great that the 
Commission would not be warranted in 
giving credit to the isolation capability 
of the undisturbed lithosphere there. The 
legal consideration is that the standards 
established by EPA are to apply outside 
the boundaries of locations controlled 
by NRC licensees, and in the context of 
10 CFR Part 60 this refers most 
appropriately to the "controlled area" 811 
defined by the regulation, The 
Commission believes that the final rule 
is fully responsive to the concema of the 
conimentera while conforming aa well to 
the policies underlying EPA's proposed 
atandard. 

Geologi,c Setting. The proposed rule 
limited thia term to systema that provide 
Isolation of the W811te. Thia ia too 
reatrictive a definition. to cover the 
wider region of interest which the 
Commiasion aeeks to encompaas by 
"geologic aetting." The definition has 
accordingly been extended to include 
the geologic, hydrologic, and . · 
geochemi~al systems of the region In 
which a geologic repository operationa 
area le or may be located. 

Site. ''Site" had been defined in the 
proposed rule as bei~g equivalent to 
"geologic aetting.'' Thia was appropriate 
where geologic setting referred to an 
area having isolation capability. In the 
fmal rule. Isolation is to be provided 
within a controlled area rather than 

within the geologic settinjl and 
accordingly "site" now r~fers to the 
location of this controlled area. · 

Decommissioning. ·As used in the 
proposed technical criteria, the term 
"decommissioning" was intended to 
apply to that·stage atwhich the 
underground facility was closed and 
shafts and boreholes were sealed. It was 
these activities that were addresced in 
f 60.51, "License amendment to 
decommission." Thia intention is better 
expressed by employing the term 
"permanent closure." Several 
commentera on the proposed rule 
expressed the opinion that including the 
requirement for dismantlement of all 
surface facilities in the definition of the· 
term "decommissioning" may be 
unnecessary and overly restrictive. 
Upon consideration of these comments 
the Commission believes that where 
there is a need to refer to 
decontamination or dismantlement of 
aurface facilities. this can readily be 
done without referring to ' 
"decommissioning." 
. Accordingly, references to 

"decommissioning" with one exception 
(see I 60,132(e)). have been deleted from 
the rule, and the language now refers to 
"permanent closure" or to 
"decontamination or dismantlement of 
surface facilities,'' as appropriate. 

Important to Safety. In response to 
public commenta on Part 60, the NRC 
,I:iaa adopted a numerical criterion for 
determining which structures, systems 
and components are important to safety. 
Structures, systems, and components are 
important to safety if, in the event they 
fail to perform their intended function, 
an accident could result which causes a 
doae commitment greater than 0.5 rem to 
the whole body or any organ of an 
Individual in an unrestricted area.' The 
value of 0.5 rem is equal to the aMual 
dose to the whole body of an individual 
in an unrestricted area that would be 
permitted under 10 CFR Part 20 for 
normal operations, the same as 
permitted for normal operations of 
certain other activitiea licensed by NCR. 
Such systems, structures, and · 
componenta would be subject to . 
additional design requirements and to a 
quality aasurance program to ensure 
that they performed their Intended 
functlona. The choice of 0.5 rem In thls 
Instance ahould not be construed as 
implying that it would be appropriate if 
applied to any other types of activities 
aubJect to regulatir,., by the Commission. 

'10 CPR Part 50, Appendix A. u1et1 the temi 
Nlmportant to aafety" In • different context for 
nuclear poww pluita. The 10 CFR Part eo definition 
d001 not 1upenede the 10 CFR P&tt 60 definition in 
nuclear power 1pp!lc1tion. · · 
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(The permissible annual dose in 
unrestricted areas-now 0.5 rem-is 
currently under review. The Commission 
contemplates that if this dose limit were 
to be revised, a corresponding change 
would be considered here.) 

In the final rut~; the term "important 
to safety" applies solely to the · 
func.tioning of structures, systems, and 
components during the period of 
operations prior to repository closure. 
The proposed rule had also applied this 
term to structures, systems, and 
components which must function in a 
particular way in order to meet the long
term isolation objective after repository 
closure. In the final rule, this latter 
group, which is intended to meet the 
design criteria that address long-term 
performance, is characterized as 
"important to waste isolation." Quality 
assurance requirements apply to 
structures, systems, and components 
equally whether they be "important to 
safety" or "important to waste 
isolation." 

Discussion of Other Comments 

These issues raised by commenters 
merit discussion here even though they 

· ~ have resulted in no change to the rule. 

Comparative Safety Analyses 

Several commenters took exception to 
the proposed requirement that the safety 
analysis report include a comparative 
evaluation of alternatives to the major 
design features that are important to 
radionuclide containment and isolation. 

· [now termed "important to waste 
··· isolation"), on the ground that a safety 

analysis should be directed at the 
· - specific design being proposed. AJJ a 

general principle, the commenters are 
correct In the context of licensing 
activities at a geologic repository 
operations area, however, the 
Commission thinks it ia well within its 
discretion to seek the requested 
information. If the Commission finds, on 
the basis of its review, that the adoption 
of some alternative design feature would 
significantly increase its confidence that 
the performance objectives would be 
satisfied. and that the costs of such an 
approach are commensurate with the 
benefits, it should not hesitate to insist 
that the alternative be 110 adopted. Thi• 
is consistent with the views expressed 
above in the discussion of the AI.ARA 
principle and, also, with the provisions 
of the revised performance objective1 
which contemplate that the performance 
objectives for particular barriers are 
subject to modification, on a case-by
case basis, as needed to satisfy 
applicable EPA standards. . 

Unsaturated Zone 
The Commission had explained that 

the proposed criteria were developed for 
disposal in saturated media, and that 
additional or.alternative criteria might 
need to be developed for regulating 
disposal in the unsaturated zone. 
Accordingly, the performance objective 
for the engineered barrier system 
(proposed § 60.111(b)(2)(i)) was written 
so as to require the assumption of full or 
partial saturation of the underground 
facility and the favorable and 
potentially adverse conditions 
concerned only siting in the saturated 
zone. 

This approach was criticized on the 
basis that disposal in the unsaturated 
zone was a viable alternative, and that 
since the criteria we~ generally 
applicable without regard to the 
possibility of saturations, their scope 
and applicability should not be unduly 
restricted. The Commission has 
reviewed the criteria in the light of the 
comments and finds this criticism to be 
well-founded. Although the criteria as 
written are generally appropriate ta 
disposal in both the saturated zone and 
the unsaturated zone, some distinctions 
do need to be made. Rather than 
promulgating the criteria which.will 
apply to the unsaturated zone at this 
time, the Commission will shortly issue 
such criteria in proposed form so as to 
afford a further opportunity for public 
comment. However, those criteria that 
are uniquely applicable to the saturated 
zone are so indicated. 

Geologic Conditions 

One commenter recommended that 
the rule should require that the slate of 
sites characterized by DOE be among 
the best that can reasonably be found 
on the basis of geological factors alone. 
The Commission did indicate, when it 
adopted licensing procedures, that the 
site characterization requirements will 
assure that DOE's preferred site will be 
chosen from a slate of sites that are 
among the best that reasonably could be 
found. The standard proposed by the 
commenter is quite different. The 
Commission intended that DOE should · 
be able to take into account a variety of 
non-geological considerations in its 
screening process. It could properly 
exclude such locations as: (1) Areas, 
such as national parks and wilderness, 
devoted to other paramount uses, (2) 
locations which would be subject to 
unusually severe environmental and 
socioeconomic·impacts, and (3) · 
locations where necessary surface, 
mineral, and water rights may be 
obtainable only at great expense and 
with severe dislocating effects on · 

residents. The Commission considers 
'the rule, as written, properly conveys its 
meaning on this score. 

The same commenter urged it to 
require a demonstration that the 
geologic characteristics of the chosen 
site proved the highest reasonably 
achievable degree of enhancement of 
the waste isolation capabilities of the. 
geologic repository. Again, the · · 
Commission declines to accept the 
suggestion. In the first place, it .. 
anticipates that DOE would on its own 
initiative strive to maximize isolation 
capabilities in order to demonstra'te ·. 
more conclusively the facility's · 
compliance with the performance 
objectives and other technical criteria. 
Beyond this, however, the Commission 
Jelieves the proposal could have · 
undesirable and unintended · 
consequences. Maximizing isolation . 
capabilities could dictate development 
at one particular location instead of at _ 
another a few miles away: this could 
result in the same kind of adverse ' 
environmental or other effects 811 were 
described above. Furthermore, 
adherence to the proposed standard 
could unduly interfere with. or increase 
the cost of, achievement of other goals, 
such as maintenance of retrievability, 
providing for worker safety, etc. 

There were other related comments 
which argue that the Commission's 
approach places too great an emphasis 
on engineered barriers and provides 
insufficient incentive to select a site 
with optimal geologic and hydrologic 
characteristics. The Commission 
considers both engineered and natural 
barriers to be important. and it has 
structured the technical criteria in a 
manner that demands not only the use 
of advanced engineering methods, but 
also selection of a site with a excellent 
isolation capabilities. As explained in 
the discussion of Reasonable 
Assurance, below, uncertainies in the 
models used In the analysis of 
repository performance must be 
considered In the Commission's 
deliberations on the issuance of a 
construction authorization or license. 
Selection of a site with favorable 
geologic conditions will greatly enhance 
the Commission's ability to make the 
prescribed findings. Moreover, since the 
final rule provides flexibility for the 
Commission to approve or specify 
performance objectives for the 
engineered barriers on a case-by-case 
basis, the applicant is afforded still a 
further incentive to pick a site in which 
the host rock has favorable geochemical 
characteristics or In which other 
particular sources of uncertainty about 
hydrogeologic conditions are 
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aabstantlally reduced. But in any event, 
the Commission anticipates that a high 
standard of engineering will be 
necessary-not only to compensate for 
geologic uncertainties al even the best 
reasonably available sites, but perhaps 

.also lo mitigate the consequences of 
unanticipated processes and events 
(including potential intrusion) during the 
years when fission product inventories 
remain high. 

Although the Commission agrees with 
the underlying appraisal of the 
conunenters that the isolation 
capabilities of the site play a key role in 
assuring that the performance objectives 
will be met, it finds no reason to change 
the rule's approach. 

Reasonable Assurance 

The proposed rule elated that with 
respect to the long-term objectives and 
criteria under consideration, "what is 
requJred ii reasonable assurance, 
making allowance for the time period 
and hazards involved, that the outcome 
will be in conformance with those 
objectives and criteria." A number of 
commenters took exception to this 

· formulation on the ground that it 
provides inadequate guidance as to the 
required level of proof. Others were 
concerned that "reasonable assurance" 
was too weak a teat and that the 
Commission should not license DOE 
activities without a "high degree of 
confidence" that releases would be very 
small. Some commenters suggested that 

· a statistical defmition of acceptability 
· should be employed. For the reasons set 

forth below, the Commission has not 
modified the language. 

In the Commission's view, the 
"reasonable assurance" standard 
neither implies a lack of conservatism 
nor creates a standard which is 
impossible to meet. On the contrary, it 
parallels language which the 
Commission has applied in other 
contexts, such as the licensing of 
nuclear reactors, for many years. See 10 
CFR S0.35(a) and S0.40(a). The 
reasonable assurance standard is 
derived from the finding the Commission 
is required to make under the Atomic 
Energy ,.ct that the licensed activity 
provide "adequate protection" to the 
health and safety of the public: the 
standard has been approved by the 
Supreme Court. Power Reactor 
Development Co. v. Electrical Union, 
367 U.S. 396, 407 (1961), This standard, in 
11ddition to being commonly used and 
accepted in the Commission's licensing 
activities, allows the flexibility 
necessary for the Commission to make 
judgmental distinctions with respect to 
quantitative data which may have large 

uncertainties (in the mathematical 
sense) associated with it. 

The Commission has not modified the 
language, but has explained elsewhere 
(see Anticipated/Unanticipated 
Processes and Events, above) how the 
concept will be applied. The 
Commission expects that the 
information considered in a licensing 
proceeding will include probability 
distribution function for the 
consequences from anticipated and 
unanticipated processes and events. 
Even if the calculated probability of 
meeting the Commission's standards is 
very high that would not be sufficient 
for the Commission to have "reasonable 
assurance": the Commission would still 
have to assess uncertainties associated 
with the models and.data that had been 
considered. This involves qualitative as 
well ail quantitative assessments. The 
Commission would not issue a license 
unless it were to conclude, after such 
assessments, that there is reasonable 
assurance that the outcome will in fact 
conform to the relevant standards and 
criteria. 

It is important to keep in mind this 
distinction between, first, a standard of 
performance and, second, the quality of 
the evidence that is available to support 
a finding that the standard of 
performance has been met. In principle, 
there i11 no reason why the first of 
these-the performance standard
cannot be expressed in quantitative 
terms. The rule does this in several 
places-notably, in including as 
performance objectives a designed 
containment period, a radionuclide 
release rate, and a pre-waste
emplacement groundwater travel time. 
Similarly, EPA's standard will establish 
limits on concentrations or quantities of 
radioactive material in the general 
environment. 

Expressing a requisite level of 
confidence in quantitative terms la far 
more problematical. To be sure, 
measurement uncertainties are 
amenable to statistical analyses. Even 
though there may be practical 
limitations on the accuracy and 
precision of measurements of relevant 
properties, it is possible to make some 
quantitative statement as to how well 
these values are known. The licensing 
decisions which the Commission will be 
called upon to make involve additional 
uncertainties-those pertaining to the 
correctness of the models being used to 
describe the physical systems-which 
are not quantifiable by sta\istical 
methods. Conclusions as to the 
performance of the geologic reposito11· 
and particular barriers over long periods 
of time must largely be based upon 

inference; there will be· no opportunity 
to carry out test programs that simulate 
the full range of relevant conditions over 
the periods for which waste isolation 
must be maintained. 

The validity of the necessary 
inferences cannot be reduced, by 
statistical methods, to quantitative 
expressions of the level of confidence in 
predictions of long-term repository 
performance. Similarly, the Commission 
will not be able to rigorously determine 
the probability of occurrence of an 
outcome ,that fails to satisfy the 
performance st:indards. It must use 
some other language, such as 

· "reasonable assurance," to characterize 
the required confidence that the 
performance objectives will be met. In 
practice, this means that modeling 
·uncertainties will be reduced by 
projecting behavior from well 
understood but simpler systems which 
conservatively approximate the systems 
in question. Available data must be 
evaluated in the light of accepted 
ph)•sical principles: but, having done so, 
the Commission must make a judgment 
whether it has reasonable assurance 
that the actual performance will 
conform to the standards the 
Commission has specified in this rule. 

It should also be borne in mind that 
the.fact-fmding process is an 
administrative task for which the 
terminology of law, not science, is 
appropriate. The degree of certainty 
implied by statistical definition has 
never characterized the administrative 
process. It is particularly inappropriate 
where evidence is "difficult to come by, 
uncertain or conflicting because it is on 
the frontiers of scientific knowledge." 
Ethyl Corp. v. EPA, 541 F.2d 1, 28 (D.C. 
Cir.1976). 

Population vs. Individual Dose 

Some commenters noted that the 
performance objectives are derived from 
an assumed EPA standal;'d that is based 
upon consideration of doses to 
populations as a whole rather than to 

. the maximally exposed individual. 
Several other analyses of repository 
design have examined prospective 
requirements in terms of keeping 
individual doses below specified values, 
and as a consequence have led to 
different conclusions. The differences 
represent a source of potential 
uncertainty regarding the overall goal 
for safety performance. However, the 
resolution of this queetion is a matter 
within the province of EPA. The 
Commission has assumed tha1 the EPA 
approach will be based upon population 
dose, since that is the direction reflected 
i.11 its working documents and its 
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recently proposed standard. The 
Commission's rule. especially es 
modified to allow performance 
objectives for particular barriers to be 
adapted in the light of the EPA standard, 
can be applied whether the overall 
safety goal is expressed in terms or total 
releases to the environment or in terms 
of maximum dose to an individual or 
maximum concentration et any place or 
time. 

If EPA were to establish e standard 
based upon individual doses. the 
Commission would review the 
provisions dealing with the content of 
the license application(§ 60.21) so es to 
develop requirements for any additional 
analyses that might be needed to 
evaluate site-specific pathways for 
released radionuclides to reach humans. 

. long-Term Post-Closure Monitoring 
Several of the commenters suggested 

that the performance confirmation . 
program be required to be continued for 
as long es one thousand years after 
permanent closure of the underground 
facility. The Commission considers such 
measures unnecessary and unlikely to 
provide useful information on the 
performance of a geologic repository. 
The multiple barrier approach the 
Commission has adopted will result in 
containment of substantially all of the 

· radioactive materials within the waste 
packages for centuries after permanent 
closure, the feasibility of obtaining 
reliable data on subsurface conditions 
over a period of centuries is 

. questionable. and the practicality of 
taking remedial action after sealing of 

. the shafts is doubtful. Moreover, the 
emplacement of remote subsurface 
monitoring instruments and the 
provision of data transmission 
capabilities, could provide additional 
pathways for releate that would make it 
more difficult to achieve isolation. 
Rather, the Commission has adopted an 
approach where the retrievability option 
is maintained until a performance 
confirmation program can be completed 
that will allow the Commission to 
decide, with reasonable assurance, that 
permanent closure of the facility, with 

· no further active human intervention 
with the emplaced wastes, will not 
cause an unreasonable risk to public 
health and safety. See also, 
Retrievability, above. 

Section-by-Section Analysis 
The final rule included numerous 

changes that reflect the considerations 
discussed above. Other changes. not 
involving significant policy issues. have 
also been incorporated in the final rule. 
The following section-by-section 
analysis identifbs the changes from the 

proposed mle and includes an 
appropriate explanation for the 
revisions not previously discussed. 
Principal references are to the text of the 
final rule. Where the counterpart 
provision of the proposed (or 
procedural) rule appeared in a different 
place, that citation is given in brackets. 

Section 60.2 Definitions. 
"Accessible environment." See 

Accessible Environment/Controlled 
Area, above. 

"Anticipated processes end events." 
See Anticipated/Unanticipated 
Processes and Events, above. 

"Candidate area." This term is 
unchanged. but will be considered again 
in connection with the Commission's 

, review of the licensing procedures .in the 
light of the Nuclear Waste Policy Act . 

"Controlled area." New. See 
Accessible Environment/Controlled 
Area, above. 

"Decommissioning." Deleted. See 
Decommissioning, above. 

"Disposal," The undefined term 
"biosphere" has been changed to 
"accessible environment/' As used in 
these rules, "isolation" refers 
specifically to r1,1dioactivt:! materials . 
entering the accessible environment. 
The definition here is related to the 
concept of isolation rather then to the 
concept of emplacement, as in Section 
2(9) of the Nuclear Waste Policy Act; the 
Commission believes that in each 
instance the term is defined in a manner 
appropriate to its context, end that the 
differences in the definitions will not · 
result in confusion or conflict. 

"Disturbed zone." The tenn 
"disturbed zone" has been modified to 
relate changes in the physical or 
chemical properties of the controlled 
area to the performance of the geologic 
repos_itory. . . 

"Erigineered barrier system." This 
term refers to the system for which 
containment and release rate 
requirements are specified. It does not 
include the shafts and boreholes. and 
their seals. The proposed rule referred 
instead to "engineered systems," a term 
that was misleading because it could be 
understood to include shaft and 
borehole seals. However, the 
Commission recognizes that as used in 
the Nuclear Waste Policy Act of 1982, 
the related term "engineered barriers" 
might be construed to include shaft and 
borehole seals. The NRC will review 
whether the definition requires change 
in light of the Nuclear Waste Policy Act. 
Preliminary review does not indicate a 
need for change in this definition. 

"Far field." The term "far field" has 
been deleted from the rule. Therefore, 
the definition is no longer necessary. 

"Floodplain." Deleted. This definition 
was taken from Executive Order 11988, 
which relates to environmental 
consequences .of occupancy and 
modification of floodplains. Those 
effects need to be considered as part of 
the Commission's environmental review. 
but they do not implicate :he · · 
radiological concerns that are addressed 
in Part 60. The term "floodplain" still 
appears in§ 60.122(c)(l). However, 
rather than establishing any particular 
frequency as the means for defining its 
extent, the Commission :will allow the 
factors specified in § 60.122(a)(3) to be 
used in assessing the significance of 
flooding, whenever it may occur. 

"Geologic reposjtory." Clarifying 
change. to bring the terminology into 
line with common usage. The new · · 
definition includes only that portion of 
the geologic setting that provides 
isohition-not the entire geologic setting. 
The term, es defined, is considered to be 
synonymous with "repository" as · 
defined at Section 2(18) of the Nu<:lear: 
Waste Policy Act. (The added clause "or 
may be used for" conforms to the 
statutory definition as well es the 
definition in existing Part 60). 

"Geologic setting." See Terminology, 
above. The phrase "spatially 
distributed" was superfluous end hes 
been deleted. 

"High-level radioactive waste." The 
Nuclear Waste Policy Act distinguishes 
between "high-level radioactive waste" 
and "spent nuclear fuel." These 
technical criteria are applicable equally 
to both categories. Accordingly, no 
change in the definition of high-level 
radioactive waste is required at this 
time. · 

"Important to safety." See '1mporta.,t 
to Safety," above. 

0Medium" or "geologic medium." . 
Deleted. For the sake of clarity, the term 
"medium" is now replaced by "geologic 
medium" throughout the rule. Since the 
tenn "geologic medium" should be 
sufficiently clear to the professional 
community, it no longer appears 
necessary to define it. 

"Overpeck." This term has been 
deleted. Because the overpack could be 
a component of the waste package, it 
was included in the definition of the 
term "waste package." However, this 
term is not used in the final rule. 

"Performance confirmation." The final 
rule's performance objective with 
respect to retrievability of the waste 
refers to the completion of a 
performance confirmation program and 
Commission review of the information 
obtained from such a program. The 
addition of this definition is intended to 
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clarify the intended purpose of the 
performance confirmation program .. 

"Permanent closure." New. See. 
Decommissioning, above. 

"Restricted Area." New. See 
Important to Safeiy, above. · . 

'.'Retrieval." New. See Retn'evability, 
above. ' · 

"Saturated zone." New. Since the 
performance objectives in the final rule 
specifically refer to disposal in the 
saturated zone, a definition derived from 
Water.Supply Paper 1988 (U.S.G.S., 
1972) has been included. 

. "Site." See Tenninology, above. 
"St•bility." Deleted. See Siting . 

Criteria, above. Also, Section by Section 
Analysis, .I 60.113, below. 

''Subsurface facility." Deleted. Both 
"subsurface facility" and "underground 
facility" were defined in the proposed 
rule. The use of the two closely similar 
term, resulted in some confusion. 

. ''Subsurface facility" h&1 been deleted 
· and replaced (see definition of 
"Permanent closure") by explicit 
reference to shafts and boreholes, as 
well as the underground facility, where 
appropriate. · 

'Transuranic wastes." Deleted. See 
Transuranic Waste, above. 

. "Unanticipated processes and 
· events." New. See Human Intrusion, 
· above. 

"Waste form." Clarifying change to 
bring terminology into line with comon 
usage. 

"Waste package." Revised. 
Commenters questioned the clarity of 

- this proposed definition and one 
commenter suggested an alternative 
definition. One commenter 
misinterpreted the proposed definition 
to require that the outermost component 
of the w&1te package be an airtight, 
watertight sealed container. The revised 
definition no longer uses the terms 
"diacrete backfill" or "overpack," which 
were ambiguous. To the extent that 
absorbent materials or packing are 
placed around a container to protect It 
from corrosion by groundwater, or to 
retard the transport of radioactive 
material to the host rock, these 
materials would be considered part' of 
the waste package. However, while the 
final rule no longer imposes a ·· . . 
re9uirement for an airtight, watertight, 
aealed container as part of the waste 
package, the Commission believes it 
likely that DOE will incorporate such a 
component into the design of the waste 
package in .order to meet the 
performance objectives for the 
engineered barrier system for ~e perjod 
following permanent cloeure. The . 
related terms "disposal package" and 
"package," as defined at Section 2(10) of 
the Nuclear Waste Policy Act, include 

unspecified overpacks: for purposes of 
the Commission's rules. and specifically 
in connection with the performance 
objective set out.at I 60.113(a)(ll(ii)(AJ. 
a more precise definition is needed. The 
differences in the definitions will not, in 
the judgment of the Commission, result 
In confusion or conflict. 
· "Water table." New. Required 

because the term appears in the 
definition of "saturated zone." The 
definition is derived from Weter Supply 
Paper 1988 (U.S.G.S., 1972). 

Section 60.10 Site chara~terization . 

One amendment clarifies .the point 
that investigations shall be conducted in 
such a manner as to limit adverse 
effects: the original language could have 

· been construed to mean that the purpose 
of the investigations was to limit such 
effects. Th~ provision calling, as a 
minimum, for the selection of borehole 
locations to limit subsurface 
penetrations·was said to be confusing; 
the revision, which expresses the 
Commission's intention more clearly, 
includes a phrase that emphasizes that 
the number of penetrations must be 
adequate to obtain needed site 
characterization data. References to the 
"repository" have been replaced by 
tenns that are more appropriate in their 
contexl · 

Section 80.11- Site characterization 
report. 

The ambiguous term "repository" has 
been replaced by defined tenns 
("geologic repository operations area" 
and "geologic repository") as 
appropriate in the context (in 
I 60.t1(aJ(6J(iiJJ; . . ·· '· · 

Section 80.21 Content of application. 

Section 80.21{c)(1} 

Proposed§ 60.21(c)(1) called for 
lnfonnation regarding subsurface 
conditions "in the vicinity of the 
proposed ,mderground facility." This 
has been clarified to refer to the 
controlled area and to other areas to the 
extent that subsurface conditions there 
may affect isolation within the 
controlled area. · · 

Section 80.21(c)(1)(i) 

Tbe requirement for an,Iysis of 
potential pathways has been extended 
to include "potentially permeable 
features'' whether or not they are, as 
stated in the proposed rule, "permeable 
anomalies." Whether the feature is 
actually permeable or .anomalous is not 
the point;.what matters io the potential 
permeability. · 

The adjective "bulk," as applied to 
geomechanical, hydrogeologic, and 

geochemical properties, has been 
deleted es ambiguous and confusing. 

Section 80.21(c)(1J(ii)(AJ 

Clarifying change to include analysis 
of climatology as well as meteo~ology. 

Section 80.21(c)(l)(ii)(B) /§ 80.123{b)J 

This paragraph concerns analyses of 
the favorable and potentially adverse · 
conditions listed in I 60.122. The 
addition of language pertaining to the 
depth and breadth of investigations 
assures that the infonnation needed to 
analyze these conditions will be 
available for NRC review. This is a 
modification of proposed § 60.123(b) for 
conduct of such investigations. The -
modification ties the extent of 
investigations to effects of potentially 
adverse conditions on waste isolation 
within the controlled area. rather than to 
specified distances, as originally 
proposed. 

Section 80.21(c}(l)(ii)(C) 

References to "expected" 
performance and releases have been 
deleted from I 60.21(c)(l)(ii)(CJ because, 
as revised, the. evaluation must also take 
into account the assumed occWTence of 
unanticipated processes and events. 
Since the performance objectives 
provide for consideration of 
unanticipated processes and events, 
relevant information must be included in 
the safety analysis report. The 
evaluation Is limited to periods after 
permanent closure, as the option to 
retrieve the wastes io available earlier. 

Section 60.21(c)(l)(ii)(D) 
/§ 80.21(c}(3J(iii)J 

This paragraph.reflects text that 
formerly was in I 60.21(c)(3). The latter 
paragraph relates to structures, systems, 
and components "important to safety." 
The tenn "important to safety," as used 
in the final rule, pertains to the period of 
operations. Because the requirement for 
evaluating the effectiveness of the 
barriers was directed to questions 
regarding containment and isolation, it 
was relocated 110 as to place it in the 
proper context. 

Section 80.21(c)(1)(ii)(EJ 
/§ 80.21(c}(l}(ii)(D)J 

This paragraph, as proposed, was 
duplicative insofar as it related to 
performance of the geologic repository 
after permanent closure. It has therefore 
been revised so as to pertain solely to 
identification of structures, systems, and 
components Important to safety. [As In 
§ 60.21(c)(l)(ii)(C) reference to 
"expected" has been deleted as 
confusing.] 
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Section 60.21{c}{l)(ii}(f7 · - ,. 
.{§ 60.21(c}{l)(ii}{EJJ 

This paragraph has been revised to 
require that analyses and models used 
to predict future conditions and changes 
in the geologic setting be "supported by" 
rather than "confirmed by" an · 
app~op'ri~te combitia'tfon of'methods -
such as enumerated in the rule. Such 
support. concerns not. only the reliabi~ily 
of the codes themselves, but also the 
representativeness of the models with 
respect to the physical conditions of the 
site. The Commission recognizes that . 
confirmation. in the 'strict se,~e. is not 
achievable. The term "field v.qrified 
laboratory tests~· has been clarified to 
read "laboratory tests which are 
representative of field conditions." . 

Section 60.21{c}{4) · 

Section 60.21(c)(4ibas been r.·~endecl 
to reflect the limitation .. on the scope.of 
"important to safety." The footnote .. · 
reference. to 10 CFR Part .50 has bee~ . 
deleted because of the cross-reference 
contained in Subpart .G. . . 

Section 60.21(c)(B) 

_ Section 60.21(c)(8) req~ired a . ' 
description of controls to restricfaccess. 
After permanent closure, monuments; 
will be an important control. The _. 
paragraph has been amended to require 

. that a conceptual design of such . . . 
.monuments be provided. 

Section 60.21(c}{9} and §80.21{c)(11} 

· Conforming changes required by. 
elimination of the term 
"decommissioning." 

Section 60.21(c){13) 

The changes in this paragraph reflect 
the revised definitions of "geologic· 
setting," "site," "geologic rep9sitory," 
and "disturbed zone." No substantive 
change is intended. 

Section 60.21{c){14} 

Conforming change reflecting 
limitation of "important to safety" to 
concerns related to the period of 
operations. 

Section 60,2Z{c){1S)(i) · . 

Editorial change limiting information 
on DOE organizational structure .to that 
which pertains to construction and · 
operation of the geologic repository 
operations ai:ea, · • 

. . 
Section 60.21{c){15)(ii) 

Removed. This provision was 
redundant with I 60.21(c)4. (Subsequent 
paragraphs have been renumbered.) 

Section 60.21{c}{15/(vi). 
. ' .. , 

Conforming change required .by 
elimination of the term 
''decomiilissionfng." 

Section 60.21(c/(15/(vii) 
1§ 60.21(c}{15}{viii}/'. · · 

Conforming change reflecUng ·· 
_ liD1itation of."important to safety'.' to. 

concerns related to the period,of -
operations. · · 

Section 60.22 . Filing and distribution .of 
application. 

Section 60.22(a) has·been revised to 
conform to I 60,3(a). In both places, the 
rule now refers to receipt and 
possession of source, special _nuclear, 

'and byproduct material "at a geologic 
repository operations area.'' · 

·. The reference'in §60.22(d) to 
"geologic repository" has also ~.een . 
changed to "geologic repo,sitory · :. 
oj>eratiims area", as th.~ latter te,rm _1s _a 
more precise designation of the HLW. 
facility that is the subject of th.e 
proposed licensin~ action. 

Section 60.31 · Construction 
atithoriiation. . 

The overall iafety finding is.related to 
the "geologic repository operations 
area" because that term refers to the 
HLW facility subject to NRC licensing 
authority. [This is also·the reason for the 
chan~e in I 60.31(a)(1)(ii).] In order to 
assure that the relevant features of the 
controlled area are considered in 
arriving at this finding, I 60,31(a)(2) now 
specifically refers to cqn"ideration of · 
the "geologic repository." Bec.ause siting 
and design criteria are supplemental to 
performance objecti:ves in Subpart E. 
I 60.31(a)(2) has been amended to 
provide for evaluation of the geologic 
repository's compliance with the 
performance objectives as well,.The . 
reference to Subpart F has been deleted: 
that subpart. which pertains to DOE's 
performance conrinnation program, is 
now referenced in I 60.74 · 

Section 60.32 Conditions of 
. construction authorization. 

The change. of "site data" to "data 
about the site," in I 60,32(b), is a .· 
clarifying editorial .amendment. 

In I 60.32(c), "repository" has be~n 
replaced by Ute defined term "geologic 
repository." The restrictions that may be 
imposed under this paragraph can 
include measures to prevent adverse 
effects on the geC1logic setting as. well as 
measures related to the design and 
construction ·of the geologic repository 
operation 81'.88, -

Section 60.43 . License specificotions. 

Sr.ction 60.43(b)(3J has been clarified 
by- substituting "host rock" for the 
ambiguous and undefined t.erm "storage 
medium" that previously appeared. · ,. 

Section 60.43(b)(5) has been amended 
to require that license conditions.include 
items in the category of controls related 
to the controlled area rather than.the -
geologic repository operations area: This 
is a conforming change, which. is made 
possible by the new definition of , ··. 
"controlled area" as an area which 'may 
extend beyond the boundaries of the · 
geologic repository operation are!l,' ····., 
However, since additional controls.may 
be needed outside of the controlled area 
(see 1·60.121), the provision is not· · 
limited to.the controlled area alone. 
Under 10 CFR Part 20 and this part, the 
licensee will have to establish restricted 
areas for purposes of assuring ·_ :·· · · · 
radiological protection during the period 
of operations, but this will not·.,,,;, .. ·' · 
necessarily require the Incorporation of 
specific conditions in the license'. (See 10 
.CFR 50.38, a corresponding provision in 
the Commission's facility licensing · 
regulations.)· · 

Section 60:48 Particular activities . 
requiring license amendment · · · _ 

Section 60.46(a)(3) has been amended 
for the reasons stated in the discussion 
of§ 60.43(b)(S), to refer to the controlled 
area. This requirement would continue 
to be applicable .even after permanent 
closure unless and until the license is 
terminated pursuant to I 60.52. · · 

Section 60.46{a)(B), See 
Decommissioning, above. 

A conforming change has been made 
to I 60.46(a), "Particular activities. · . 
requiring license amendment," which · 
adds a new paragraph (a)(7) to make 
clear that any activity involving an 
unreviewed safety question requires a 
license amendment In Its proposed fonn 
§ 60.46(a) could have been read to · 
require a license amendment only. for -
the six specific activities listed. While 
the enumerated activities are quite · 
broad and may well include any change 
involving an unreviewed safety. · 
question, the conforming language Is 
intended to make this point explicit. It is 
of course clear that an amendment ··· -
would also be necessary to accomplish 
a change in the license conditions . 
incorporated in the license. (The_ · 
revision in no way affects the authority 
of DOE, under I 60,44(a)(1), without 
prior Commission approval, to make·· 
changes, tests, or experiments that 
involve neither a change in the license : 
conditions incorporated in the license ' 
nor an unreviewed safety question.) . · · 
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Section 60.51 License amendment for 
permanen( closure .. 

ConConning changes have been made 
. to refer to "permanent closure" instead 
or "decommissioning." See 
Decommissioning, above. 
., ·:The area required to be identified is 
now stated to be the "controlled area"· 
because that encompasses the region in 
which waste isolation is required. . . 

The significance of preserving . 
information is discussed in th'e section 
on Human Intrusion, above. To assure 
complete recording of the location of the 
geologic repository, the Commission has 
now, provided for information to be 

. placed in land record systems as well as 
archives: this better reflects its original 
intention. It also includes a reference to 
State government agencies in order to 
further assure comprehensiveness. It is 
not the Commission's intention to 
require that any new systems or 
archives be created, but only that those 
that.are available and appropriate 
should be employed. A further 
modification expresses the intention 
that information concerning the detailed 
location· of the underground facility and 
boreholes and shafts, as well as the 
boundaries of the controlled area, must 

· be recorded. 
In § 60.51(a)(4), the undefined phrase 

"emplacement media" has been changed 
to "host rock." 

Section 60.52 Termination of license. 

· Conforming changes. See 
Decommissioning, above. 

Subl)drt D-Records. Teets, and 
Inspections. 

There are two substantive changes in 
Subpart D. First, the specification of 
required construction records has been 
detennined to be more appropriately 
included here rather than in the design 
criteria in Subpart E. Editorial changes, 

. including renwnbering of sections, have 
been made to accomplish this. Second. 
the final rule now requires not only that 
the geologic repository operations area 
be designed so as to permit 
implementation of a performance 
confirmation program but. aa the 
Commission bad originally intended, 
that such a performance confirmation 
program should actually be required to 
be carried out. 

Section 60.71. General recordkeeping 
and reporting requirement. · 

Paragraphs (a) and (b) have been , 
retained. Paragraph (c) is moved to 
t 60.73. The caption has been changed 
because records and reports are now 
treated in It 60.71-60.73, rather than 
I 60.71 alone. 

Section 60.72 Construction records 
{§ 60.134{c)J. . 

Transferred from Subpart E. Survey 
records are to cover "underground 
facility excavations, shafts, and 
boreholes" rather than "underground 
excavations end shafts.''. This makes the 
Inclusion of borehole records explicit. A 
clarifying amendment was made to 
indicate that the records must include a 
description of materials encountered 
rathef' than the materials themselves. 

Section 60.73 Reports of deficiencies 
{§ 60.71{c)J. 

Renumbered. The change of "site· 
characteristics" to 0characteristics of 
the site" is editorial. 

Section .60.74 Tests.{§ 80.72}. 
A new paragraph(§ 60.74(b)) of a 

cl~rifying nature has been added which 
requires tests carried out under this 
section to include a performance 
confirms tion program carried out in . 
accordance with Subpart F of this parL 
TI1e proposed rule inadvertently did not 
require such a program, merely e 
description of one. 

Section 60.75 /nspectio11,s.f§ 60.73} 

References to "site" have been 
changed to "geologic repository 
operations area" or "location" where 
appropriate. See Terminology. 

Subpart E-Technical Criteria 

Se_ction 60.101 Purpose and nature of 
findings. 

A change has been made to 
· g 60.1D1(a)(2) with respect to 

evaluations of performance of the 
engineered barrier systems and geologic 
media. The point that is being made is 
that the further into the future one must 
project, the greater thifu.,certainties will 
be. The Commission did not mean to 
suggest that the specific period of a 
thousand years is especially significant: 
the more general "many hundreds of 
years" specified in the final rule better 
expresses the Commission's intent. 

A sentence has been added to 
I 60.101(a)(2) that emphasizes that 
demonstration of compliance with long
tenn performance obj~ctives and criteria, 
will involve the use of data from 
accelerated tests and suitably supported 

·predictive models. 
A reference to "repository" in 

I 60.1D1(b) has been changed to 
"geologic repository' operations area" to 
conform with a parallel change in 
§ 60.31. 

Section 60.102 Concepts. 
An introductory paragraph has been 

added to explain the purpose of this 

section and to Indicate that It la 
subordinate to the definitions contained 
in§ 60.2 

See Transuranic Waste (TRU), above, 
with respect to the deletion of the 
reference to TRU. 

The section on Terminology, above, 
explains changes affecting the terms 
"accessible environment." "controlled 
area," "geologic setting," and "site.'' 
These changes are reflected in amended 
t 60.102(c). The reference. to the host 
rock was deleted ao as to avoid any 

· implication that.other characteristics of 
the geologic setting might not, where 
appropriate, also receive ."particular 
attention.'' 

· See Decommissioning, above, for an 
explanation of the change in the 
discussion of "permanent closure.'' 
Because activities unrelated to waste 
isolation may continue at the geologic 
:repository operations area after 
permanent closure, the last sentence of 
§ 60.102(d) has been deleted. 

The treatment of containment and 
isolation has been consolidated in light 
of changes made in the performance 
objectives. The reference to assessment 
of uncertainties instead of prediction of 
consequences takes into account the 
·need to compensate for a broader range 
offactors, auch aa identification of the 
events which are to be considered in the 
·license review. See Reasonable · 
Assurance and Anticipated/ J 
Unanticipated Processes and Events, 
above. A second reason for the change 
stems from a commenter's criticism of 
the statement that consequences of 
events are "especially difficult to predict 
rigorously" early during the life of a 
repository: on the contrary, he 
suggested, consequences would be more 
difficult to predict over longer periods of 
time. The matter need not be resolved in 
those temts, The point the Commission 
was trying to make ia that containment 
measures are appropriate to compensate 
for the uncertainties involved in 
assessing radionuclide transport in the 
presence of high radiation and thermal 
levels. 

The respective contributions of the 
engineered barrier syatem and the 
geologic setting to the achievement of 
isolation are highlighted in a new 
sentence. OtJ1er changes are made to 
conform with revised defmitions. See 
analysis of I 60.2. 

Performance Objectives 

Section 60.111 Performance of the· 
geologic repository operations area 
through permanent closure./§ 60.111{a)J. 

The provisions of§ 60.111(a) dealing 
with radioation protection and releases 
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of radioctive material for the period 
!hrough permanent closure of the 
underground facility are·unchanged in 
substance from the proposed rule. The 
paragraph has been renumbered and 
spme editorial changes have been made. 

The provisions of § 60.111(b) dealing 
with retrievability of waste have been 

,. modified to link the period of 
retrievability more closely to the 
performance confirmation program and 

· to.allow the Commission to modify the 
retrievability period on a case-by-case 
basis l>ased on the waste emplacement 
scl;edule and the planned performance 
confirmation program. The final rule 
also specifies that the period of 
retrievability begin at the initiation of 
waste emplacement rather than after 
waste emplacement is complete. Finally, 
the final rule explicitly states that 
backfilling of portions of the 
underground facility is not precluded, 
provided the retriev~bility option is 
maintained; and that the· Commission · 
may decide to allow permanent closure 
of the u.ndergrou."'ld facility prior to the 
end of the designed retrievability period. 
While these provisions were discussed 
in the supporting information, they were 
not explicitly stated in the proposed 

· rule. Also see Rettievability, above. 

.Section 60.112 Overall system 
--P~rformance objective for the geologic 
,; repository after.permanent closure. 

{§ 60.lll{b){l)j. . 

The t.erm "subsurface facility" has 
· been deleted, as explained in the 
: analysis of I 60.Z. and conforming 
~-changes have.been made. 
:~. There is no conceptual difference 
· between the proposed rule's reference to 
:-releases from·the geologic repository 
and the final rule's reference to releases 
to the accessible environment The 
Commission prefers the latter 
formulation because it more closely 
conforms to the standard-setting 
authority of EPA. The proposed rule's 
definition of "accessible environment" 
was too general to allow such an 
approach. Under the final rule, however, 
the subsurface portions of the accessible 
environment and the geologic repository 
are contiguous. See Terminology, above. 

See also the discussion, above, 
relating to Anticipated/Unanticipated 
Processes and Events. · 

Several commenters recommended 
that it would be preferable to leave the 
rule in proposed form until the EPA 
standard had been published, at which 
time NRG could adapt its regulations to 
the standards that EPA actually 

·promulgates.The Commission would, of 
course, prefer to have final EPA rules 
available: and, if they were, it could 
build EPA's·provisions, where 

appropriate, into Part 60. In the .absence 
of the final EPA standard, however, the 
Commission deems it important to· 
provide not only to DOE but also t(! 
other interested persons. includins 
governmental institutions, firm gliidai:ice 
with respect to the Commission's 
regulatory approach. As discus~:ed· ... 1 •• 

under Single vs. Multiple Performance 
Standards, above, the technical criteria 
provide some flexibility to take into 
account a range of sta'ndards that might 
be adopted by EPA. Should such ·· · 
standards, when adopted, depart 'from · 
those that the Commission has assumed 
for purposes of analysis, the 
Commission would consider whether 
further rulemaking on its part would be 
desirable·. The procedure that Is being· 
followed conforms to that prescribed by 
Section 12l(b) of the Nuclear Waste 
Policy Act. See also the discussion 
regarding Population vs. Individual' 
Dose.· 

Section ·60.113 Performance o{ . . 
particular barrjers after p,ermarieilt 
closure.{§ 60.lll{b}{2H3); § 60.112}. 

The performance objectivesJor 
particular barriers have been modified 
for reasons discussed at length above. 

The analysis of Single vs. Multiple 
. Performance Standards explains the · 
basis for retaining numerical values, 
while allowing, them to be modified as. 
the particular case warrants .. The factors 
alluded to there as among those that 
might be taken into accoun~ are. set out. 
in § 60.113(b). I 60.113(c) reflects the 
observation there that considerations 
related to unanticipated processes and 
events could form the basis for , 
addition11l performance requirements for 
individual barriers. 

For the reasons. presented under the. 
heading Al.ARA, above, the Commission 
has elected not to apply an AI.ARA 
principle to the performance · 
requirements in this section. 
· The reasons for elimination of 

requirements referring specifically to 
TRU are described in the section on 
Transuranic Waste. above. It should be 
noted, however. that the release 
requirements in§ 60.113 apply to all 
radionuclides, including those that may 
be· contained in any TRU that may be' 
disposed of at a geologic repository . 
operations area. · 

The proposed rule required an 
assumption that groundwater saturate 
the facility and that the performance of 
the waste packages be evaluated on this 
basiJ. This approach was proposed 
because mechanisms exist for '. ·· 
groundwater transport to the' 
underground facility, in salt formations 
as well as hard rock. It may notalways 
be necessary or technically reasonable 

to assume the specified saturation 
conclitions. provided that appropriate 
evaluations are made in the context.of a 
particular application: the final rule · 
therefore calls for the partial and 
complete filling with groundwater of 
available void spaces in tpe .. 
underground'facility to be considered ~ 
and analysed among the anticipated . 
processes and events In designing the. 
engineered barrier system. This . · 
provision would not appear to be · . 
.needed for disposal In t~e unsaturated 
zone, even tho1,1gh there may be water 
transport from the underground fac,ility, 
primarily because the design can, in · · 

. principle; prov/de for adequate drainage. 
(Criteria applicable to disposal in the 

. unsaturated zone will be the aul;,ject of 
· additional ruleinaking.) Other ch·anges 

in the provision are of a clarifying 'or 
editorial nature. · · · ·· · 
' Editorial cha~es have been mijd~ to 

avoid repetjtious language in thf · . · · . 
perforl'!lance objectives relating t9 · the 
engineered barrier system's cont~inment 
and controlled-release capabilities; . 

The proposed requirement with . · 
. respect to containment would hay¢ 
specified that the HLW waste pa~~ages 
·contain' all radionuclides for at le11st th,i 
first 1.000 years after pennanent cl'osure . 
In response to comments relating to the 
demons'trability of a design to cqntain 
"all" radionuclides for an extended . 
period, the Commission has mQcl~fied. 

· the requirement 110 that the design must 
provide "substantially complite'.' · ·· . . · 
containment. The reason for. reJ:ying on 
containment ae one means for assuring 
achievement of the overall system 
performance objective is that many . 
· sow-ces of uncertainty are particularly ' 
significant during the period w~en. ' 
'radiation and thermal conditions in the 
underground facility are dominated by 
fission product decay. This pl!ri,q~ will 
depend. to some extent, on the' . ' 
characteristics of the particular facility. 
The Com.mission has therefore allowed 
the containment period to be fixed. ' 
where appropriate, at a shorter period. 
See, also, the diacusaion of Single vs. 
Multiple Performaace Standardsi 

The incorporation of a gener,al' 
standard for release ohadionuclides 
from the engineered barrier sys)em t"a' 
gradual process which results in small 
fractional releases to the geologic setting 
over long times") places the specific 
criteria. into context, thereby . 
emphasizing the policy objectiv~ · 
underlying these criteria. Moreover, it 
indicates the close relationship between 
the provisions dealing with containment 
and limited release. These are· coupled, 
parameters that should not be varied 
independently, but rather'should be 
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viewed as a system to control the 
release to the geologic setting. Again, 
see Sinsle vs. Multiple Performance 
Standards. 

The 'fractional release rate has been 
modified slightly to eliminate an 
am.blguity identified by one .commenter. 
The new language makes it clear that 
"cme part in 100,000 per year" refers to 
the activity at 1,000 years following 
permanent closure. Thi11 l11 a substitute 
for t part in 100,000 of the maximum · 
nventory of the particular radionuclide 
1t any time after 1,000 years after 
aermanent closure. The underlying 
,.oncem in the proposed rule was that 

' ·he amounts of certain radionuclides, 
. uch as Ra-226 and other actinide 
laughters, increased with time, and that 
( was necessary to consider the 
-naximum inventory of these nuclides in 
1ssessing repository performance. The 

. ..inalys!,!S performed in the rationale 
.Jocument indicate.that these nuclides 
.i.te not .. important with respect to 
meeting the EPA standard as presently 
formulated. Accordingly, the 
Commission has chosen the less 
complicated formulation that appean in 
the final rule. It should be noted that the 

_ ·release rate refers to activity at 1,000 
· years after closure, even though a 

different containment period may be 
approved or specified by the 
CommiHion; the rate may also be 
modified, however, under the provisions 
of the final rule. DOE. in its comments 
_on the proposed rule, suggested that the 
.fractional release rate requirement 
should not apply to nuclides that 
constituted le1111 then 0.1'1fo of the 
_ inventory remaining at 1,000 years. This 
recominendetion hes not been adopted 
1ince it could lead to excessive releases. 
Table 5 of the rationale document in 
NUREG-osot shows that the inventory 
of radi9eclive material in a repository 
containing 100,000 metric tons of spent 
fuel i111.1x1o•cune11 after 1,000 years. 
The DOE suggestion would eliminate 
nuclides whose inventories were less 
than 170,000 curies from consideration 
of their release rate from the engineered 
barrier 1ystem. whereas the NRC 
provisions of I eo.113{a)(t)(li)(B) would 
eliminate nuclidea whoee release rates 
were le1i than 1.7 curl.ea/yr from further 
consideration. While the Commission 
baa not adopted the recommended 
chanse it notes that. under the 
proviaiona of the final rule, DOE could 
recommend an alternative release rate 
for nuclldes in the light of the 1tandard 
adopted by EPA or the geochemical 
characteri1tlc11 of the boat rock, 
surrounding strata, and groundwater. In 
particular, the characteristica of.the host 
rock Immediately adjacent to the 

underground facility may be well 
understood because of the excavation 
activities and, where appropriate, such 
characteristics could be taken into 
account in specifying the nuclide release 
rate. 

The previously proposed performance 
objective for the geologic setting 
[I 60.ltt(b)(3)] has been deleted. The 
new definition of "anticipated processes 
.and events" includea the assumption 
that processes operating in the 
Quaternary Period continue to operate 
but with perturbations caused 1:,y the 
presence of emplaced radioactive waste 
11uperi.'llposed thereon. The remainder of 
the proposed paragraph merely restates 
part of the overall system performance 
objective with respect to performance of 
the geologic setting and would be 
redundant. 

The references to "stability" in the 
geologic setting since the start of the 
Quaternary Period have been deleted. 
What the Commiaaion had intended was 
that the structural, tectonic, · 
hydrogeologic, geochemical, and 
geomorphic processes be such as to 
enable the recent history to be 
interpreted and to permit near-term 
geologic changes to be projected with 
relatively high confidence. The selection 
of the term "stability" to convey this 
meaning was unfortunate. Commenters 
correctly pointed out that a geologic 
setting can only be said to exhibit 
stability in a relative sense. ,i. they 
noted, the proposed Nie gave no 
guidance as to the degree of required 
stability and, accordingly, ·the provision 
would introduce ambiguity with respect 
to one of the major elements of the 
geologic repository. The factors the 
Commiasion had identified are all 
important, but the appropriate way to 
consider them is to a1111e1111 them in the 
context of favorable and unfavorable 
conditions and to evaluate the extent to 
which the geologic repository'• 
achievement of the overall system 
performance objective might be 
affected. If the relevant processes are 
not well understood, one or more of the 
potentially adverse conditions will be 
exhibited and such an evaluation will ba 
required. 

The pre-waste-emplacement 
groundwater travel time provision is 
subject to adjustment on a case-by-case 
basis. See Single va. Multiple 
Performance Standards. A clarifying 
amendment relates the travel time 
provision. as previously only implied, lo 
the "fastest path of likely radionuclide 
travel from the disturbed zone to the 
accessible environment." Relating this 
provision to the "disturbed zone" 
instead of the "far field" involves no 

substantive change. As stated in the 
analysis of I 60.2, the term "far field" 
has been deleted from the rule. 

Some commenter& suggested that the 
groundwater travel time be expressed in 
terms of post-emplacement aa well as 
pre-emplacement conditions. This 
assumes that post-emplacement change11 
would be significant. By definition. 
however, the portion of the geologic 
setting significantly affected by waste 
emplacement constitutes the "disturbed 
zone." The groundwater travel time 
provi1ion applies to transport from the 
disturbed zone to the accessible 
environment. This parameter is not 
dependent upon the effects of waste 
emplacement. 

One commenter characterized the 
travel time performance objective as 
"invalid" without a clear definition of 
"accessible environment." The 
Commiaaion agrees.that the proposed 
rule was subject to a number of 
interpretations. However. ~e modified 
definition provides a means for 
delineating the limits of the accessible 
environment so as to take proper 
account of site-specific. conditions. 
Under this revised definition. a 
subsurface area extending no more than 
10 kilometers from the underground 
facility may be used to isolate the waste 
from the accessible environment. Thi1, 
in effect. places an upper limit on the 
rate of groundwater travel to.the 
accessible environment. Refer to the 
discussion of "accessible environment" 
and "controlled area" under 
Terminology, above. 

Land ~enhip and Control 

Section 60.121 Requirements for 
ownership and control of interests ii, 
land 

The proposed rule set out ownership 
and control requirements for the 
"geologic repository operations area." · 
The text. however, related these 
requirement, to the achievement of 
l1olatfon. To express this concept 
properly, the Commission has made the 
requirements in §60.121(a) applicable 
not only to the geologic repository 
operations area, but to the controlled 
area as well. Section 60.121(b), which 
deals with Isolation and not with the 
period of operations, Is amended 10 as 
to refer to the controlled area. (The 
reference here to the "geologic -
repository" instead of "site or 
engineered system" la not 1ubstantive: It 
reflects the revised definitions identified 
in the analysis of I 60.2.) A conformi111 
change has also been made to the 
caption of the aection. 
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In response to a commenter'• 
suggestion, the acquisition of 
appropriate water rights is now 
explicitly required. This will not 
necessitate any separate action on the 
part of DOE if it appears that such 
needed water rights have been obtained. 
by implication, as a result of.reservation 
or acquisition of lands. See U.S. v. New 
Mexico, 438 U.S. 696 (1978), Cappaert v. 
U.S .• 426 U.S. 128 (1976). The "purpose of 
the geologic repository operations area" 
is intended to be construed broadly to 
include the isolation of radioactive 
wastes after permanent closure as well 
as any water rights needed during the · 
period of operations. 

The Commission declines an 
invitation to define a specific area that 
must be acquired· to assure public health 
and safety prior to permanent closure. 
The size of this area will depend upon 
the particular activities to be carried out 
by DOE. There must be an "unrestricted 
area" to which releases of radioactive 
materials will be maintained within the 
limits spe<.ified in 10 CFR Part 20. 
§ 60.lll(a). The establishment of this 
unrestricted area must also take 
accidents into consideration, since 
structures, systems, and components 
"important to safety,'' as defined in 
§ 60.2, must be designed ao as to limit 

.. radiation doses under accident 
conditions to o.s rem at the boundary of 
the unrestricted area. 

Siting Criteria 

.Section 60.122 Siting,criteria. [§ 60.122-
60.124/. 

The following detailed comments 
supplement the discussion under the 
caption "Siting Criteria" in the main 
text, above. 

Section 60.122(a) consolidates the 
introductory paragraphs of proposed 
§ § 60.122 and 60.123, together with 
proposed§ 60.124. This change is 
designed to provide a clearer statement 
of the relationship between the 
favorable and potentially adverse 
conditions. The revised language makes 
it clear that all such conditions relate to 
isolation of the waste after permanent 
closure. 

Proposed § 60.124 had specified ways 
to demon1trate that potentially adverse 
conditions would not "impair 
significantly" the Isolation ability of the 
geologic repository. This has been 
modified 90 as to refer instead to 
"compromise" of such site suitability. 
This change is made to eliminate any 
question regarding the difference 
between the two terms. No such 
difference was Intended. Both terms 
relate to conditions which would 
potentially preclude the Commia1ion 

from finding that the geologic repository 
would achieve the performance 
objectives. 

The rule now provides for evaluating 
the effect of the potentially adverse 
conditions on the "site" rather than the 
"geologic setting" or "disturbed zone." 
See Siting Criteria, above. 

In the provision which state11 that 
potentially adverse conditions may be 
compensated by the presence of 
favorable conditions, the Commission 
has specified the standard for measuring 
the adequacy of such compensation
namely, achievement of the performance 
objectivea relating to isolation of waste. 

Section 60.122{b}(1} [§ 60.12_2(aHeJJ. 

Proposed paragraphs 60.122 (a), (c). 
(d), and (e) have been consolidated for 
editorial reasons. Even if some of the 
cited processes might have an adverse 
effect on the geologic repository's ability 
to isolate the waste, the Commission 
intends that the other processes may 
nevertheleH be treated as favorable 
conditions. The distinction between 
"tectonic" and "structural" processes is 
so "fine,'' as it was characterized by one 
commenter, that the final rule uses only 
the former term. The references to "the 
start of the Quaternary Period" have 
been removed because of the difficulties 
that might be involved in dating this 
point with precision: for present 
purposes, all that is important is that 
processes ••operating during the 
Quaternary Period" be identified and 
evaluated, and this is reflected in the 
revised language. Note the fact that 
while the provision. as before, applies to 
favorable conditions In the "geologic 
setting,'' the broader definition of that 
term in the final rule recognizes that 
processes operating more remotely from 
the geologic repository must be taken 
into .account. 

Section 60.122(b}{2} [§ 60.122(/]/. 

The proposed rule included siting 
criteria applicable only to disposal In 
the saturated zone. This paragraph 
adapts the provision that dealt with 
hydrogeologic conditions in the host 
rock and is appropriately limited to the 
saturated zone option. The Commission 
no longer identifies "low groundwater 
content" a11 a favorable condition 
because it is the rate and direction of 
groundwater movement rather than the 
amount of groundwater present that is 
of primary significance: thus, instead, 
the final rule 1ub1titutes a reference to 
low permeability and downward 
hydraulic gradient. This:change also 
addre1Be1 more clearly the prior 
consideration about inhibition of 
groundwater circulation in the host rock. 
Similarly, Instead ofreferring to 

inhibition of groundwater flow between 
hydrogeologic units, the Commission 
specifies the properties which result in 
such inhibition, namely low vertical 
permeability and low hydraulic 
potential. Since the paragraph relotes to 
the host rock, the reference to shafts, 
drifts, and boreholes was not fully 
appropriate and, in any event, is dealt 
with by identification of the pertinent 
properties. 

The reference to groundwater travel 
time has been modified to conform with 
the language of the related performance 
objective. The proposed rule measured 
this property Crom the underground 
facility. However,. the changes that may 
occur in the disturbed zone may negate 
the favorable condition In that part of 
the geologic setting and, accordingly, the 
rmal rule specifies that the travel time in 
question is to be measured from the 
disturbed zone to the accessible 
environment. There is no basis for 
identifying a particular number of years 
that will be deemed to be sµbstantially 
in excess of 1,000 years. If for a 
particular site the value is sufficiently 
high to enhance the Commission's 
confidence that the performance 
objectives will be met, then it can 
appropriately be considered ea a 
favorable condition. 

Section 60.122(b)(3} {§ 60.122(g]J. 

Since the listed geochemical 
conditions may or may not occur 
simultaneously, yet aince any of them 
may retard ·the transport of 
radionuclides. the paragraph has been 
stated in the disjunctive in the final rule 

· (by substituting "qr" in the place of 
"and"). 

Section 80.122(b}(4} [§ 60.122(h)J. 

This paragraph concerns 
tranaformation of ''mineral 
assemblages" under thermal loading. It 
would be a favorable condition if 
changes left the capacity to inhibit 
radionuclide transport unaffected: the 
proposed rule. which spoke only of 
"increased" capacity, was too 
restrictive. 

The paragraph is concerned primarily 
with the behavior of mineral 
assemblages which form coatings along 
the fracture paths along which 
radionuclide, are anticipated to migrate: 
it would be Incorrect, when referring to 
this surface zone, to adopt a 
commenter's suggestion that the 
Commission refers instead to "rock" or 
"geologic media." 

Section 60.122(b}(5) [§60.122(i)J. 

This paragraph, relating to depth of 
emplacement, Is unchanged. The 
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purpose of the provision is to reflect the 
consideration that wastes buried at least 
300 meters below the surface are less 
subject to disturbance, especially by 
human intrusion, than wastes closer to 
ground level would be. As in the case of 
other favorable conditions. it should be 
emphasized that the absence of a 
particular one or more of them does not 
rule out a site or even demand 
explanation: it simply means that other 
favorable conditions must be cited to 
show that the criterion set out in 
I 00,122(a)(1) has been satisfied. (The 
elevation being referred to is the altitude 
above mean sea level of the lowest point 
on the surface but the Commission 
perceives no need to express the 
concept, as one commenter had 
su88ested, in such detail) 

Section 60.122{b){6). 

New. See Population-Related Siting 
Critera, above. 

Section 60.122(j)J. 

The proposed rule would have treated 
as a favorable condition "any local 
condition of the disturbed zone that 
contributes to isolation." This was 
criticized as being unduly general and 
vague. As the key favorable conditions 
appear to have been identified. the 
Commission has concluded that 
inclusion of such a "catch all" is 
unwarranted. 

Section 60.122{c)(1) [§ 60.123(0) {1} and 
(6)/. 

This paragraph is adapted from two 
provisions of the proposed rule. Unlike 
most of the potentially adverse 
conditions, the prospect of flooding is of 
most concern prior to permanent 
closure. Even though criteria in I 60.133 
provide that the underground facility be 
designed to handle water intrusion, the 
anticipated design features need not be 
sufficient to cope with massive inflows 
that could result from submersion of 
boreholes and shafts. Should such a 
situation develop, the ability of the 
geologic repositoey to achieve isolation 
of the wastes that had been emplaced 
could be compromised. 

Because the concern relates to waste 
isolation, the paragraph has been 
rewritten so as to be limited to flooding 
of the underground facility. The design 
criteria for structures, systems, and 
components important to safety require 
that appropriate measures be taken to 
protect surface facilities against the 
consequences of flooding. 

As there is no reason to differentiate 
between floods resulting from natural 
causes (i.e., from occupancy and 
modification of floodplains) and those 
resulting from failure of impoundments, 

the two pertinent paragraph!! have been 
combined. 

With respect to required 
investigation's [I 60.123(b)J. see Section
by-Section Analysis, I 60.21(c){l){ii}(B). 

Section 60.122{c)(2} [§ 60.123{0) (2) and 
{3)/. 

Two paragraphs related to the 
groundwater flow system have been 
consolidated. The conditions are to be 
regarded as potentially adverse if the 
activities in question are "foreseeable." 
This is more conservative than the 
original rule, which only identified 
"planned" activities. The proposed rule 
encompasse.d such activities with a 
potential to "significantly" affect 
groundwater flow. Any "adverse" effect 
should be treated as significant, and the 
final rule makes a change to reflect this. 

Section 60.122{c)(3} [§ 60.123{a}{7)/. 

No substantive change from proposed 
rule. 

Section§ 60.122{c}(4) {§ 60.123{b)(BJ/. 

[§ 60.123{b)(5)/. 

[§ 60.123(b}(6}/. 

[§ 60.123{b){7)/. 

Structural defonnalion would have 
been regarded as a potentially adverse 
condition only if occurring within the 
· disturbed zone during the Quaternary 
period. This approach was unduly 
limiting. Structural deformation in the 
geologic setting, whether or not of recent 
origin. is potentially adverse because of 
the effects which it may have upon the 
regional groundwater flow system. Of 
course, it is to be expected that 
structural deformation remote from the 
site, especially if ancient, can readily be 
found not to significantly affect the 
ability of the geologic repository lo 
isolate the waste. Still. it is a potentially 
adverse condition and should be 
recognized as such. 

Faulting is one kind of structural 
deformation. By including it here, the 
prior specific references to faulting can 
be eliminated. 

Section 60.122(c)(5} [§ 60.123(b)(12)/. 

This paragraph is no longer restricted 
to the disturbed zone, but otherwise is 
unchanged in substance. 

Section 60.122{c)(6} [§ 60.123{a)(B)J. 

The proposed rule referred to 
"expected climatic changes." 
Climatology is not sufficiently 
understood to enable us to limit our 
concern to "expected" changes, and the 
final rule therefore refers to 
characteristics of the geologic setting 
likely to be affected directly by 

reasonably foreseeable climatic change. 
viz. the hydrologic conditions. 

Section 60.122(c)(7) [§ 60.123(b/{14)/. 

This paragraph referred to 
groundwater conditions that could 
"affect" solubility and chemical 
reactivity. The concern is not with 
effects per se, but rather with effects 
that increase the solubility or chemical 
reactivity of the engineered barrier 
system. This was not made explicit. In 
order to be more comprehensive, 
chemical comP.osition of the host rock is 
added lo the relevant groundwater 
conditions. .. 
Section 60.122(c}{8} [§ 60.123(b)(15)/. 

Aside fr.om the extension of this 
paragraph beyond the disturbed zone, 
there are no changes in substance. One 
clarifying addition, "of radionuclides," 
following "sorption" was made. 

Section 60.122(c}{9) [§ 60.123(b}{13)/. 

This paragraph, related to non
reducing groundwater conditions, is only 
appi:.opriate to disposal in the saturated 
z:one. 

Section 60.122(c){10} [§ 60.123(b)(5)/. 

Dissolutioning will be treated as a 
potentially adverse condition throughout 
the geologic setting. Examples of the 
kinds of features that provide evidence 
of dissolutioning have been included so 
as to make it clear that the paragraph 
refers to processes that provide gross 
manifestations of their presence. 

Section 60.122{c)(11) [§ 60.123{b)(B)/. 

No substantive changes. 

S(!ction 60.122(c)(12} [§ 60.123(a)(4JJ. 

Section 60.122(c)(13} [§ 60.123{b){10}/. 

Section 60.122(c}{14} [§ 60.123(b)(9)/. 

Section 60.122{c){15) [§ 60.123(b)(11}/, 

Section 60.122{c)(16) [§ 60.123(b)(4)/. 

Extended from disturbed zone to the 
entire geologic setting, but otherwise 
unchanged. 

Section 60.122{c)(17) [§ 60.123(b}(3}/. 

Consistent with the references to 
resources in the requirements for the 
content of the safety analysis report, 
§ 60.21(c)(13), the presence on naturally 
occurrring materials for which economic 
extraction is currently feasible or 
potentially feasible during the 
foreseeable future may give rise to a 
potentially adverse condition. The 
provision now applies to the site, rather 
that the disturbed zone. since it is the 
site that provides isolation of the waste. 
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. Sec;lion 80.12:l{c/{18} {§ 60.123{b)(1)J. 

' Extended from the disturbed zone lo 
the site. 

Section 60.122(cj{19) {§ 60.12J(b){Z)J. • 

E.xtended from the disturbed zone to 
the site. 

Section fJ0.12:!(c)(20} {§ 60.123{b}(16JJ. 

The paragraph reters ·to "rock or 
groundwater" conditions that would 
require complex engineering measures. 
Although the engineering measures 
being referred.to would be applied 
before permanent closure, the reason for 
having this criterion-as in. the . 
remainder of I 60.122(c)-stems from 
concerns about the ability of the 
geologic repos.itory to satisfy the. 
performance objectives with respect to 
i11olation of the waste. Although 
complex engineering measures are not 
inherently unacceptable, their reliability 
must be ·carefully scrutinized In a 
licensing process. A geologic setting that 
requires the adoption of such compl_ex 
engineering measures therefore can be 
viewed as exhibiting a potentially 
adverse condition. Although the final 
rule applies to the geCJlogic settjng 

·instead of the disturbed zone, this 
paragraph would apply over only that 
part of the geologic setting ,that has 

· Features relevant fo the selection of · 
engineering measures~ 

Section 60.122{c}{21} [§ 80.123{b}{17)J. 

The criterion pertaining to stable 
underground openings is also unchanged 
:in substance, except that it is no longer 
expressly limited to the disturbed zone. 
Thia is another criterion that pertains to 
the period of operations. However,Hke 
the preceding one, its underlying 
purpose is to assure that waste isolation 
objectives can be achieved. Failure of 
underground openings could result in th~ 
inability of the licensee to retrieve the 
wastes practicably, should such a 
course of action be found to be 
warranted. The consequence of this 
failure could be a transport of 
radionuclides to the accessible 
environment at levels exceeding the 
performance objectives. 

Design Criteria for the Geologic 
Repository Operations Area 

Section 60.130 . Scope. of deaign criteria 
for the geologic repository operations 
area.{§ 00.130(a}J · 

The separation of final § 60.130 from 
related sections is an editiorial change. 

As indicated in I 60.131, Subpart Eis 
intended to specify sit~ end design ' 
criteria. References to construction 
requirements are therefore inappropriate 
end have been deleted. 

Section 60.131 General design criteria 
for tbe geologic repository operations 
area. 

(a) Radiological protection. 
(§ S0.t30(b)(ll]. 

Aside from editorial changes. the only· 
revision relates to the design of the 
radiation alarm system; the language 
has been modified to conform to 10 CFR 
72.74(b), and reference to radioactivity 
in effluents was deleted since this 
section has to do with radiation 
protection in restricted areas. Provisions 
for contr~l ofradioactivity in effluents. 
are contained in I 60.131(b)(4), for 
emergency conditions, end in 
§ 60.132(c), for normal operations. 
· (b) Structures, systems, and 

components important to safety. 
(1) Protection against natural 

phenomena and environmental 
conditions. (§ 60.130(b)(2)J. 

The two proposed subperagraphs 
were duplicative and have been 
consolidated. The change of "site" to 
"geologic repository operations area" Is 
appropriate because the·concem being 
addressed is accident conditions at the 
HLW facility L'lat could result in 
specified doses at the boundary. 
Similarly, "any relevant time period" 
has been deleted since this provision 
deals with the prev:entlon or mitigation 
of accidents associated with waste 
storage and handling activities. Also, 
since it is accident conditions that are of 
concern, the provisions of the proposed 
rule dealing with operations, 
maintenance and testing were 
inappropriate and hnve been deleted. 
(The effects of natural phenomena and 
environmental conditions on waste , 
isolation are addressed in§ 60.122.) 

(2) Protection against dynamic effects 
of equipment failure and similar events. 
[Section 60.130(b}(3)1 

Editorial ·change, characterizing 
missile impacts as dynamic effacts. 

(3) Protection against fires and 
explosives. [Seciion 60.130(b)(4)] 

The design criterion pertaining to 
continued operation during and after 
fires has been limited to such events as 
are "credible." This responds to 
com11:1ents that suggested that the 
proposed language could be interpreted 
to require protection agr.inst any fire or 
explosion that might be physically 
possible. 

Because Subpart Eis concerned with 
siting and design criteria, the 
Commission has not adopted a 
suggestion to incorporate, at this point, a 
requirement that explosives be excluded 
from areas containing radioactive 
materials. However, such a provision 
could be one of the license 

specifications found to be appropriate 
under § 60.43. 

(4j Emergancy capability [Sccti,1n 
60.130(b)(Sl) 

Provision has been made to require 
control of effluents during emergency 
conditions, see §§ 60.13t(a). Otherwise 
unchanged. 

(5) Utility services. (Section 60.130(b)J 
Paragraph (il has been clarified by 

inserting an explicit reference to 
systems "important to safety." Since the 
definition of "important to safety" refe1'3 
to "accidents," the term "emergency 
conditions" has been changed to 
"accident conditions." 

Proposed paragraph (iii) has been 
deleted because it was redundant with 
the general provision for inspection, 
testing, and maintenance. 

Proposed paragraph (iv) [now (iii)] baa 
been abbreviated. As proposed, it could 
have been interpreted as requiring 
systems, even if redundant, to be 
functional at all tL'Des. The Intent was to 
assure that timely emergency power can 
be provided to structures, systems, and 
components important to safety. The 
provision has been modified 
accordingly. There is no need to state 
that emergency power be sufficient to 
allow safe conditions to be maintained, 
since this is implicit in the remainder of 
the text. 

(6) Inspection, testing, and 
maintenance. [Section 60.130(b)(7)] 

No change from proposed rule. 
(7) Criticality control. [Section 

60.130(b)(8)J 
No change from proposed rule. 
(a) Instrumentation and control 

systems. (Section 60.130(b)(9)) . 
The adjective "engineered" has been · 

deleted, in reference to systems 
important to safety, so as to retain . . 
uniform terminology throughout the rule. 

The provision for design "with · · 
sufficient redundancy to ensure that 
adequate margins of safety are 
maintained." which was criticized as 
being vague, has been deleted. The 
objective was to ensure that the desi~ 
incorporate needed instrumentation arid 
this has been accomplished more clearly · 
by the amended language. 

(9) Compliance with mining 
regulations. (Section 60.130(b)(10)] 

No change from proposed rule. It 
should be noted that this provision is 
not intended to assert NRC authority . 
over mining safety practices generally; 
but to the extent that the safety of 
workers is necessary for systems 
important to safety to perform their 
intended functions, the relevant design 
features are of legitimate concern to 
NRC. 
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(10) Shaft conveyances used in 
radioactive waste hRndling. (Section 
60.133(cl] 

The specific criteria applicable to 
hoists important to.safety have 
remained unchanged: The general 
requirement that shaft conveyances 
used to transport radioactive materials 
be designed to satisfy the requirements 
for systems, structures, and components 
important to safety has been deleted 
because It was unduly broad; to the 
extent that the shaft conveyances are in 
fact important to safety, the applicable 
design requirements will still apply. 

Section 60.132 Additional design 
criteria for surface facilities in the 
geologic repository operations area. 
[Section 60.131/ 

(a) Facilities for receipt and retrieval 
of waste. (Section 60.131(a)J 
· This paragraph has been shortened by 

deleting redundant and unnecessary 
detail. The requirement for safe handling 
and storage implies provision for 
inspection, repair, and decontamination 
aa appropriate. Similarly, it is not 
_necessary to state that surface storage 

.- capacity need not be provided for all 
.. emplaced waste; there must be sufficient 

.. capacity, however, to allow safe 
. . _handling and storage. 

·· (b) Surface facility ventilation. 
[Section 60.131(bl] 

The only change is the reference to 
i 60.lll(a) by paragraph. This is not a 
substantive amendment, as this is the 
only part of the perfonnance objectives 
relevant to ventilation. 

· (c) Radiation control and monitoring. 
(Section 60.131(c)J 

The reference to emergency · 
operations is omitted because that 
subject is covered by§ 60.131(b)(4). 
Editorial changes have been made here 
for the same reasons as were discussed 
in connection with that paragraph. 

(d) Waste treatment. [Section 
60.131(d)J 

No change from proposed rule. 
(e) Consideration of decommissioning. 

[Se!=tion 60.131(e)] 
See Decommissioning. above. The 

term "decommissioning" has been 
retained in this context because surface 
facilities may continue to be used even 
after pennanent closure. The 
requirement has been made more 
precise by specifying that the same 
standards apply here as to other 
activities licensed by NRC. 

§ 60.133 Additional design criteria for 
the underground facility. /Section 
60.132/ 

(a) General criteria for the 
underground facility. [Section 60.132(a)} 

Proposed paragraphs (a)(l) .and (a)(2) 
have been deleted because they were 
redundant. 

·The requirement that design features 
"enhance [containment and isolation of 
radionuclides) to the extent practicable 
at the site" has been changed to provide 
that the design shall "contribute" to 
·such containment and isolation. As 
proposed, this provision could have 
been construed as imposing 
requirements substantially in excess of 
those needed to satisfy the performance 
objectives. This was not the intention. · 
.See also the discussion of ALARA. 
above. 

The requirement to design the 
underground facility against the effects 
of disruptive events has been modified 
to apply to events occurring during the 
period of operations and to exclude 
water and gas intrusions to eliminate 
redundancy with other provisons of the 
rule. The requirement is also limited to 
consideration of credible disruptive 
events. 

(b) Flexibility of (!esign. [Section 
60.132(b)J 

The only change, in puncutation, is 
editorial. 

(c) Retrieval of waste. [Section 
60.132(d)] 

Proposed paragraph (d)(2) has been 
deleted because it was redundant with 
proposed paragraph (d)(l) and was read 
to prohibit backfilling. · 

Proposed paragraph (d)(3) has been 
deleted because ii is subsumed in the 
remaining text of the paragraph. 

(d) Control of water and gas. [Section 
60.132(g)J 

Because of confusion about the 
. meaning of the term "service water," the 
design requirement has been rephrased . 
so as to refer more generally to "water 
or gas intrusion." 

Additional proposed requirements 
. have been deleted in response to 

comments regarding the level of detail in 
the rule. (See Level of Detail, above.)· 
While each of the items that had been 
addressed will in all probablility be 
needed. the remaining general design 
criterion for control of water and gas is 
adequate to ensure that each of the 
features will be incorporated in the 
design where necessary. 

(e) Underground openings. [Section 
60.1:12(e)J 

This paragraph has been rewritten in . 
functional terms so as to require design 
so that operations in the underground 
facility "can be carried out safely and 
the retrievability option maintained." 

The requirement that the design · 
reduce the potential for deleterious rock 
movement or fracturing of rock has been 
retained. The identification of, 
considerations that must be taken into 

account has been deleted as being more 
appropriate for treatment in regulatory 
guides. The Commission anticipates, 
however. that each of the factors that 
had been listed would in fact have been 
included in complying with this . 
paragraph. 

(f) Rock excavation. [Section 60.132(1)) 
The proposed rule required design to 

"limit damage to and fracturing of rock." 
The extent to which damage should be 
"limited" was not stated'. Moreover, for 
some geologic media and aites, the 
requirement could be interpreted to 
prescribe particular excavation 
methods, which was not the intent. The 
paragraph has been rephrased to 
indicate that the design must reduce the 
potential for creating a preferential 
pathway to the accessible environment. 

(g) Underground facility ventilation. 
[Section 60.132{h)] · 

The term "subsurface facility" has 
been eliminated, conforming to the 
caption of the section. Paragraph (g)(l) 
now refers to control within and from 
the "underground facility." 

Proposed paragraph (h)(2), which 
would have required design to permit 
continuous occupany of all excavated 
are.as through permanent closure~ was 
exce11sively restrictive. Ventilation will 
need to be maintained, however, where 
normal operations are being carried out. 
so as to satisfy paragraph (g)(l).. · 

Proposed paragraph (h)(3) was 
deleted. It is adequately covered by 
paragraph (g)(l), 

Al in some other contexts, reference. 
Is now made to "accident conditions'.'· · 
instead of "emergency .conditions" (see 
discussion of§ 60.131(b)(S) above). The 
requirement for design to assure . 
continued function Is retained, but the 
means .for accomplishing this is left to .. 
the designer .. Redundant equipment and 
fail-safe control systems would continue 
to be employed where necessary and 
appropriate. . 

(h) Engineered barriers. [Section 
60.132(i)) 

The proposed rule, in paragraph (i), . · 
would have specified se,•eral design 
requirements for the engineered 
barriers, Including backfill and barriers 
at shafts. While the Commission 
continues to expect that such feautures 
will ordinarily be incorporated into the 
design. it has concluded that its earlier 
approach would have been unduly 
restrictive. The Commission has 
therefore left only the general funciional 
statement that the engineered barriers 
shall be designed to assist the geologic 
setting in meeting long-term . 
performance objectives. 

(I) Thermal loads. [Section 60.132(k)J 
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This provision retains the substance 
or proposed paragraph (k)(l). The 
reference to the "aliility or the natural or 
engineered barriers to retard 
radionuclide migration" is deleted 
because it is already covered by 
requiring that the performance 
objectives be met. . 

Proposed (k)(2), identifying factors to 
be taken into account in the design of 
waste loading and waste spacings, has 
been omitted as containing exc.essive 
detail. 

Other omitted provisions. [Sections 
60.132~). 60.132(j)) 

Proposed I 60.132(c), dealing with the 
modular concept,.was excessively 
restrictive. The Commisl!ion recognizes 
that to some degree the concurrent 
conduct of excavation with waste 
emplacement could "impair" waste 
emplacement or retrieval operations. 
Concurrent excavation end waste 
emplacement would be acceptable, 
provided that all other applicable 
requirements are satisfied. The 
provision for insulation of individual 
modules is not necessary, since 
paragraph (a)(3) requires that the design 
limit the effects of disruptive events and 
paragraph (g)(2) provides that the design 
assure continued function of ventilation 
system.a under accident con.ditions. · 
Section 60.131(a), including the design 

,. requirement to control the dispersal of 
radioactive contamination, is also 
relevant. . 

Proposed§ 60.132(j) would have 
specified fail-safe designs in systems for 
handling, transpor~g. and emplacing 

. wastes. This too was excessively 
''restrictive. What protective measures 

are needed will be determined in the 
light of a range of factors, including the 
probability and consequences of 
mishaps and the costs of alternative
means for dealing with them. Similarly, 
the final rule does not require that 
handling systems "minimize the 
potential for operator error:" . 
1pecifications for such systems will 
depend upon an evaluation of the 
particular risks involved. Where 
protective measures are needed, 
particularly insofar as they relate to 
radiological consequences, the 
remaining design requirements suffice. 

Section 60.134 Construction 
specifications for surface and subsurface 
facilities. 

The proposed rule contained a section 
on construction specifications that was 
not apprQpriate, since (under 
I 60.31(a)(2)), the scope of Subpart E 
was limited to site and design criteria. 

Although ttie section has therefore 
been deleted, this does not mean that 
construction procedures are ,;iot of vital 

significance. As stated in 
§ 60.31(a)(l)(iv), the Commission will 
consider whether DOE has adequately 
described construction procedures 
which may affect the capability of the 
geologic repository to serve its intended 
function. Appropriate provisions will be 
included In a construction authorization, 
as provided in I 60.32. 

Proposed § 60.134(c), dealing with 
construction records, has been retained, 
with minor modifications. It now 
appears as § 60.72, and is discussed in 
the analysis of that section. 

Section 60.134 Design of seals for 
shafts and bore fro/es. f § 60.133/ 

The proposed rule.contained a 
number of pr.ovisions which commenters 
criticized as being unachievable, or at · 
least incapable of being demonstrated. 
Specifically, there was objection to the 
requirements that shaft and seal design. 
not create preferential pathways and 
that sealed shafts and boreholes inhibit 
radionuclide transport to, at the least. 
the same degree as the undisturbed 
rock. The Commission acknowledges 
that in sqme cases a pathway may be 
created that may be preferential in 
relation to the undisturbed rock. 
Whether or not this is acceptable will · 
depend upon the characteristics of the 
rock in question, the quality of the seal 
under projected conditions, the age, 
nature, and location of the waste, and 
the design of the underground facility. 
The important thing is that the seals not 
become pathways that compromise the 
geologic repository's ability to meet the 
performance objectives for the period 
relating to isolation of the waste. This 
concept now appears as I 60.134(a). 

Additionally, although the 
Commission's general approach has . 
been to avoid Al.ARA-type concepts, it 
has in this instance specified that 
materials and placement methods for 

. seals be selected to reduce to the extent 
practicable, the potential for creating a 
preferential pathway or the migration of 
radionuclide& through existing 
pathways. This approach is based upon 
a concern that significant deficiencies in 
seal design could largely, or entirely, 
eliminate the contribution to waste 
isolation which is to be provided by the 
geologic setting. By insisting that seal 
design reduce preferential pathways to 
the extent practicable, the Commission 
ensures that the design will facilitate its 
arriving at licensing decisions. 

Proposed § 60.133(b)(1) provided that 
shafts and boreholes be sealed as soon 
as possible after they have served their. 
operational purpose. As in the other 
portions of the section, the objective 
was to address the question of long-term 
isolation. Early sealing can prevent 

deformations that might otherwise 
develop prior.to permanent closure; such 
events could make it more difficult or 

· impractical to achieve maximum 
integrity of the permanent seals when 
they are put into place. To the extent 
th11t this is an important concern, it too 
is covered under the text of the final 
§ 60.134. 

Design Crite~a for the Waste Package 

Section 60.135. Criteria for the waste 
package and its components. 

A geologic repository operations area, 
by definition, is a facility that may be 
used for L~e disposal of high-level 
radioactive waste. The rule must 
therefore address matters related to 
HLW, including es appropriate 
requirements as to HLW waste form and 
waste package. Whether or not other 
radioactive materials are emplaced in 
the facility is speculative, and even if· 
this should occur, the quantities, specific 
activity, half-lives and other relevant · 
factors may be so variable as to make it 
impossible at this time to establish 
reasonable rules. The final rule 
accordingly expressly limits the 
applicability of the requirements of this 
section to high-level radioactive waste. 
Nonradioactive wastes are not 
addressed at all. TI1e Commission defers 
for later consideration, should the · 
occasion arise, an examination of the 
legal arid technical questions that would 
be presented if the disposal of 
nonradioactive wastes in a geologic 
repository operations area were to be 

. proposed . 

Section 60.135(0) High-level waste 
package design in general. 

This paragraph has been revised 
editorially. It Is now limited to HLW 
packages, but is otherwise unchanged in 
substance from the proposed rule . 

Section 60.135/h} Specific criteria for 
HlW package design./§ 60.135/c}/ 

Two paragraphs relate to contents of 
the waste package-one dealing with 
explosive, pyrophoric, and chemically 
reactive materials and a·second dealins 
with free liquids. Editorial changes have 
been made so as to provide parallel 
language. Insofar as the period of 
operations is concerned, this is done by 
adopting the proposed language that has 
applied to free liquids. Insofar as waste 
isolation Is concerned, both paragraphs 
are related to the relevant performance 
objective, adapting for this purpose the 
proposed provisions on explosive, . 
pyrophoric, and chemically reactive · · 
materials. 

Also, as revised, the provision 
pertaining to explosive, pyrophoric, and 
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ch1!micnlly .reactive materials avoids the 
possible interpretation that insignificant 
quantities of such materials may not be 
incorporated in waste packages. 
· Other changes are merely editorial. 

Section 60.135(c) Waste form criteria 
for HL W. {§ 60.135(b)J. 

l'he portion of this paragraph that 
deals with combustible11 has been 
modified so as to.specify that a fire 
involving waste packages containing 
combustibles will not affect the integrity 
.of 0th.er waste packages, adversely 
affect any structures, systems or 
components important to safety, or 
compromise the ability of the 
underground facility to contribute to 
waste isolation. This parallels the 

·. co~esponding changes in the waste 
package design criteria. 

The reference to structures, systems, 
or components is modifi.ed by the 

. defi~ed term "important to safety" 
rather than the undefined adjective 

. ·~safety-related." · 

Section 61J.135(d) Design criteria for 
other radioactive wastes. 

T.his paragraph is new. Its purpose is 
·described in the introductory analysis 

. · for this section. 
.. , Performance Confirmation 

R~quirements 

; 'Section 60.137 General requirements 
for performance confirmation. 

Unchanged from proposed rule. 

S~bpart F-Performance Conrll'mation 
Pro~ram 

Section 60.140 General requirements 

The proposed rule would have 
specified that the performance 

· confirmation program "ascertain" 
certain data. While achievement of that 
goal would be desirable; it is more 

"accurate to state that the pr-0gram is to 
"provide data which indicates, where 
.practicable," whether conditions are 
within assumed limits and systems are 
functioning as intended. 

.· The proposed requirement that the 
· .. confinnation program be implemented 

so as not to "adversely affect" the 
natural and engineered barriers, 
§ 60.140{d)(t), also needed to be 

·qualified.The Commission's intention 
was not to prohibit useful tests that 
would have trivial impacts upon the 
repository's performance: instead, il 
wishes to assure that significant 
potentially adverse effects are taken 
into account in designing the 
performance confirmation program. The 
paragraph has been modified 

. accordingly. 

See also the amendment tu § 60.74, 
which provides for the conduct of the 
performance confirmation program. 

Section 60.141 Confirmation of 
geotechnical and design parameters. 

Unchanged from proposed rule. 

Ssection 60.142 Design testing. 

Unchanged from proposed rule. 

Section 60.143 Monitoring and testing 
waste packages. · 

The ambiguous term "repository" has 
been replaced by the defined terms 
"geologic repository operations area" or 
"underground facility," as appropriate. 
Other changes are editorial in nature. 

Subpart G-Quality Assurance 

Section 60.150 Scope. 

This section has been revised to 
correspond lo the counterpart provision 
of 10 CFR Part 50, Appendix B. Where 
the same term (here, "quality 
assurance") is employed in related 
contexts, it is generally desirable to use 
a common definition. For this reason, 
the Commission has declined to 
substitute "reasonable assurance" for 
"adequate confidence" as the measure 
of satisfactory performance. 

Section 60.151 Applicability 

· The rmal rule defmes "important to · 
safety" in a manner related to the period 
of operations. Because quality assurance 
requirements must be applied with a 
view to long-term performance, Subpart 
G is also made applicable to those 
elements of the geologic repository that 
must function in a prescribed manner so 
as to satisfy the performance objectives 
for the period after permanent closure: 
The proposed rule's reference to "events 
that could cause an undue risk to the 
health and safety of the public" has 
been deleted because of the inclusion of 
the more definite standards that are 
referred to in the revised first sentence 
of the section. 

Further, the Commission has adopted 
a suggestion to revise the list of 
activities to which Subpart G pertains so 
as to correspond more closely with the 
structure of the rule. 

Section 60.152 Implementation. 

Unchanged from.proposed rule. 

{Section 60.153 Quality assurance for 
performance confirmation.] 

This section of the proposed rule has 
been deleted because performance 
confirmation ie now made subject, by 
I 60.151{b), to explicit requirement for 
the conduct of performance 
confirmation. 

Subpart ff-Training and Certification of 
Personnel · 

Provisions for training and · 
Certification of Personnel arc unchanged 
in substance from the proposed rule. 
The rule has been clarified by replacing 
the undefined term "operations 
important to safety" with the phrase 
"operations of systems and components 
important to safety." Other. changes are 
merely editorial. 

Subpart I-Emergency Planning Criteria 

Section 60.31(a) provides that one of 
the considerations bearing upon the 
issuance of a construction authorization 
is whether DOE's emergency plan 
complies with the criteria contained in 
Subpart I. The proposed technical 
criteria were silent with respect to 
Subpart I, and the contents of that 
subpart here continue to be reserved. 

Environmental Impact 

Pursuant to Section 121{c) of the 
Nuclear Waste Policy Act of 1982, the 
promulgation of these criteria shall not 
require the preparation of an 
environmental impact statement under 
Section 102(2)(C) of the National 
Environmental Policy Act of 1969 or any 
environmental review under 
subpargraph {E) or (F) of Section 102(2) 
of such Act 

Paperwork Reduction Act 

This rule contains no new or amended 
recordkeeping, reporting, or application 
requirement, or any other type of 
information· collection requirement, 
subject to the Paperwork Reduction Act 
{Pub. L. 96-511). . 

Regulatory Flexibility Act Certification 

As required by the Regulatory . 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission certifies that this rule, if 
adopted, will not have a significant · 
economic impact upon a supstantial. 
numb.er of small entities. The only entity 
subject to regulation under this rule is 
the U.S. Depar~ent of Energy. · 

List of Subjects in 10 CFR Part 60 

High-level waste, Nuclear.power 
plants and reactors, Nuclear materials, 
Penalty, Reporting requirements. Waste 
treatment and disposal. 

Issuance 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, the Nuclear Waste Policy 
Act of 1982. and 5 U.S.C. 553, the 
Nuclear Regulatory Commission is 
adopting the following amendments to 
10 CFR Part 60. 
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10 CFR Part 80 

Dlaposal ot High-Level Aadloactlv• 
Waatea In Geologlc Reposltortn 

AGINCY: Nuclear Regulatory 
Commiasion. 
ACTION: Final rule. 

IUIIIIAIIY: The Nuclear Regulatory 
Commisaion (NRC) 11 amending Its 
regulations for the disposal of high-level 
radioactive wastes in geologic 
repositories. These amendments will 
ensure that the rule contains specific 
criteria for the disposal of high-level 
radioactive wastes within the 
unsaturated zone. Thi• action 111 
nece&1ary to a11ure that NRC 
regulations addre11 con1ideration1 
relevant to all geologic repositories. 
whether sited in the saturated or 
unsaturated zone. 
l'ffl!CTMI DATI: July 22, 1985, 
POii PVIITHIJI INFOIIIIATION CONTACT: 

. Dr. Frank A. Costanzi, Office of Nuclear 
Regulatory Research, U.S. Nuclear 

. Regulatory Commi11ion, Washington, 
. DC 20555, telephone (301) 427-4362. 
SUPPLDIDff AIIY INFORMATION: 

Background 

On February 25, 1981, the Nuclear 
Regulatory Commission (NRC) 

· · promulgated a rule that established 
. procedures for licensing the disposal of 
. high-level l'Bdioactive wastes (HLW) In 
geologic repositories (48 FR 13971). NRC 
promulgated technical criteria to be 
used in the evaluation of license 
applicatiohs under those procedures on 
June 21. 1933 (48 FR 28194). Although 
these technical criteria are generally 
appropriate to disposal in both the 
1aturated and unsaturated 
hydrogeologic zones. some further 
distinctions need to be made for 
disposal in the unsaturated zone. 
Consequently, the Commi&1ion 
expre11ed its intent to iasue specific 
technical criteria for the unsaturated 
zone after promulgating the final 
technical criteria so as to afford further 
opportunity for public comment on this 
issue. Proposed amendments to these 
technical criteria to inch.ide HLW 
disposal within either the saturated or 
unsaturated zone were published for 
comment on February 16, 1984. These 
proposed amendments contained 
provisions for new definitions and 
favorable and potentially adverse siting 
criteria. In addition to the proposed 
amendments, the Commission 
specifically requested public input on 

two questions related to groundwater 
travel time calculations within the 
unsaturated zone. In conjunction with 
the proposed amendmenls, the 
Commi1111ion published for public 
comment draft NUREG-1046 1 which 
contained a dlscu11ion or the principal 
technical issues considered by the 
CommiHion during the development of 
the proposed amendments. 

Summary of Comments and Changea 
A total of fourteen group1 and · 

individual, commented on the proposed 
amendments and draft NUREG-1048, 
There WH general Bcceptance of the 
Commission's view that disposal of 
HLW within the unsaturated zone is a 
viable 11ltemative to disposal within the 
saturated zone. The commenters · 
addressed the CommiHion'a specific 
questions on groundwater·travel time 
within the unsaturated zone and 
provided additional comments 
suggesting word changes to improve the 
technical accuracy and clarity of the 
proposed amendments. The principal 
comments received on the questions and 
proposed amendments, and the 
Commission's corresponding responses, 
are discussed below. Changes and 
clarifications made In the rule as a 
result of the Commission's consideration 
of these comments are also explained in 
this section. Copies of the Individual 
comment latter• and a detailed analysi1 
of these letters by the NRC staff are 
available in the NRC Public Document 
Room.1717 H Street NW., Washington. 
DC 20555. 

(a) Groundwater Travt1/ Time 
Calculations 

Technical criteria govemins the po11t
emplacement perfonnance of the 
particular barriers of the and geologic 
repository system (i.e. engineered 
barrier, and 11eologic setting) are set 
forth at I 60.113 (48 FR 28224; June 21, 
1983). The post-clo11µre performance 
criterion for the geologic setting set forth 
at I 60,113[a)(2) requires that the 
geologic repository be located so that 
pre-waste-emplacement groundwater 
travel time along the fastest path of 
likely radionuclide travel from the 
disturbed zone to the accessible 

1 Draft NUREG-1046-Dis~o/ a/ Hiah-uvfll 
Radioactive Woslil• in lhfl Unsaturatfld Zone: 
Technical Con•id11ra/ion., ia currently being reviaed 

. lo renect changH made in lb• am~ndmenl1 to 10 
CFR Part IIO related to HLW di1po111l within the 
unaaturated &One. When thi1 reYi1ion 11 completed, 
a cop11 of NU~104G will be placed in the 
Commi11ioo'1 Public Doaunent Room. Upon 
publication. c:opiea of NUREC-1046 may be 
purchallfld by calling {301) 4U~ or by writin3 to 
the Publica lion Serviua Section, Division ol 
Technical Information and Document Control. U.S. 
Nuclear Regulatory Comminion. Waiihing1on. DC 
20555, or pure hand from t!Mt Na tlonal Technical 
Information Service, Department of Commerce. 5285 
P,,rt Royal Road. Sprinsfield. VA 22191. 

environment be at least 1,000 years or 
euch other travel time as may be 
approved or epecifled by the 
CommiHion. Although no change waa 
made explicitly to the provision, of 
I 60.113(a)(2) in the proposed 
amendments for the unsaturated zone, 
the proposed definition of the term 
"groundwater" set forth at t 60.2 would 
clearly make the scope of § 60.113(a)(2) 
applicable to geologic repositories 
within either the saturated or 
unsaturated zone. Similarly, the 
proposed amendment to the Siting 
Criteria (I 60.122(b)(7)) would have the 
effect of making pre-waste-emplacement 
groundwater travel time along the 
fastest path of likely radionuclide travel 
from the disturbed zone to the 
acceBSible environment which 
substantially exceeds 1,000 years a 
favorable condition for HLW disposal 
within either hydrogeologic zone. . 

In the statement of coru,ideration1 
which accompanied the propo9ed 
amendments. the Commi111ion discussed 
possible limitation, of the pn,,,waate- · 
emplacement groundwater travel time 
perfomtence objective of§ 60.113 when 
applied to the umaturated zone. 
However, the Commission stated that if . 
DOE could demonstrate with reasonable 
asaurance that travel time for 
groundwater movement through the 
un1aturated zone can be quantified, then 
DOE should be allowed to Include such 
travel time when demonstrating . 
compliance with I II0.113(a)(2), The 
Commi111ion also acknowledged that It 
may be more appropriate to specify 
anothl!l' parameter upon which · 
performance may be evaluated for • 
geologic eettins in the unsaturated zone. 
or to use the approach set forth In 
I 60,113{b) which provides the 
Commi.111ion with the flexibility to 
specify variations in performance 
objectivea on a case-by-case basis. 81 
long 21 the overall system performance · 
objective 1111 Htisfied. Further, the 
Commission observed that calculation, 
of pre-waste-emplacement groundwater 
travel time along the fastest path of 
likely radionuclide travel through the 
unsaturated zone could involve 
considerable uncertainty, and thu1 
requested public comment on questions 
related to the applicability of the 
existi:,g 10 CFR Part 60 performance 
objective for the gi!ologic setting to sites 
located in uneaturated geologic media . 
In response to this solicitation of public 
comment. seven of the fourteen 
commenters specifically addressed the 
questions on groundwater travel time 
calculations. These questions and the 
views expressed by the aeven 
commenters are reviewed below. 

The notice of proposed rulemalcing 
first requested comment on how 
groundwater travel time in the 



PART 60 • STATEMENTS OF CONSIDERATION 

unsaturated zone could be determined 
with reasonable assurance. Comments 
received in re11ponse to this question 
were dJvided nearly equally into two 
categories. The first group of 
commenters argued that presently it 
would be difficult to calculate 
groundwater travel time in the 
un1aturated zone with reaaonable 
a11urance because of the lack of· 
generally acceptable methodology and 
the limited scope of research efforts 
currently devoted to this question. A 
second group of commenters, comprised 

, predominantly of reprell!ntatives of 
other Federal agencies, endorsed the 
opinion that groundwater travel time 
could be determined with reasonable 
a11urance. One of these commenters 
indicated that groundwater travel time 
calculatione could be made by 
meaauring the amount of natural tritium 
in the groundwater samples from a 
vertical profile in un1dturated geologic 
formations. Two other commenters 
1tated that groundwater travel time 
could be derived from groundwater flux 

·· using measurements of ambient water 
content, degree of saturation, metric 
potential and hydraulic conductivity to 
determine moi11ture-characteristic 
curve11 relating these parameters to one 
another. These curves can be developed 
10 BIi to predict constitutive 
relation1hip1 over a wide range of 
conditions. From these relationships and 
flux determinations these commenters 
argued that groundwater velocities and 
1ubl!equently groundwater travel times 
could then be estimated. One of these 
two commenter& further stated that 
reasonable a11urance may be gained in 
estimating groundwater travel time 
using results of laboratory testing, state
of-the-art direct determinations in the 
field or laooratory, and bounding 
e1timates developed by indirect 
methods. while both commenters 
indicated that reasonable assurance 
may also be gained by incorporating 
uncertainty analyaes into predictive 
models. 

The Commi11&ion recognizes that prior 
lo the commencement of HLW disposal 
1tudies most groundwater invest_igations 
in unsaturated geologic media were 
generally limited in scope to issues 
related to near-surface.highly porous 
aoil1 and unconsolidated rock types. 
Efforts to predict groundwater 
movement through potentially suitable 
geologic repository sites within the 
unsaturated zone often entail the 
application of hydrogeologic theories. 
models and methodologies governing 
near-1urface, porous media to much 
deeper hydrogeologic environments and 
different rock properties than they 
originally were designed for .. The 
Commission realizes that given the 
current state of groundwater 

investigations there may be difficulties 
a111ociated with groundwater travel time 
calculations in both the saturated and 
unsaturated zones. as one commenter 
observed. However, the Commission 
concludes that groundwater travel time 
calculations can be determined in the 
unsaturated zone, though not 
necessarily with great precision, 
provided that the proper level of site 
characterization analysis is conducted. 
Followin~ a detailed study of the 
comment, received on this question, the 
Commi11ion believes it is feasible for 
DOE to demonstrate compliance with 
the groundwater travel time provision. 
u1ing existing field and laboratory 
experiments. Further, 811 several , 
commenters indicated, a substantial 
effort i1 currently underway to develop 
new methodologies and to improve 
existing techniques for measuring the 
hydrogeologic parameters and flow 
properties that will provide the 
necessary imput to groundwater travel 
time calculation1. For example, it was. 
noted that In-situ monitoring techniques, 
including tracer test,. are undergoing 
development and may broaden the 
range of rock types and conditions for 
which it i1 feasible to estimate 
groundwater velocity and, hence, 
groundwater travel time. 

The second pert of the first question 
on which the Commission sought 
comment centered on whether or not the 
existing groundwater travel time 
performance objective in I 60.113(a)(2) 
should be limited to groundwater 
movement within the saturated zone. 
The general con1ensus among 
commenter& on this iasue was that there 
i11 no reason to 1trictly limit the 
groundwater travel time performance 
objective to water movement in the 
1aturated zone. Following a review of 
the discussions presented in these 
comment, the Commi11ion has 
determined that the groundwater travel 
time provision (I 60.113(e)(2)) can be 
applied to a geologic 1etting located in 
either the saturated or unsaturated zone. 
The Commission could discern no 
obviou, advantage for developing a 
parallel provision for the unsaturated 
zone aa one commenter suggested. With 
respect to another commenter's concern 
that if the Commi1Sion decided to retain 
the groundwater travel time provision, 
travel time along any segment of the 
flow path. including the unsaturated 
zone, should be creditable, provided 
that re&1onable a111urance has been 
demonstrated, the C-ommiHion h&1 
concluded further that the definition of. 

· the term "groundwater" aet forth at 
I 60,2 will allow travel time along 
1ub11urface flowpaths to be considered 
regardless of the hydrogeologic regime 
through which the water i1 moving. As 
defined in I 60.2, "groundwater" means 

all water which occurs below the land 
surface. The Commission believes that· 
the concerns of one commenter that it 
would be inappropriate to limit 
groundwater travel time to the saturated 
zone because such an action would not 
accurately indicate the actual · 
radionuclide transport time from the 
original location of the waste to the . 
accessible environment will also be 
larsely accommodated by the definition 
of the term "groundwater" in I 60,2. 
With respect to the view expressed that 
the approach set forth in f 60.113(b) may 
be particularly appropriate in the caee 
of HLW disposal in the unsaturated 
zone. it should be noted that in those 
instance, when groundwater travel time 
calculations cannot be demonstrated 
with reasonable a&11urance, .the 
Commission may prefer to specify or 
approve alternative performance 
objectives pursuant to I 60.113(b). 

In its second question related to 
groundwater travel time the Commi11ion 
,ought public comment on whether 
groundwater travel time represented an 
appropriate measure of performance for 
a site within the unsaturated zone, of 
whether an alternative performance 
objective for the geologic setting would · 
be more appropriate. The views 
exprened by the commenters were 
nearly equally divided on this iasue. 
Some of the commentera easerted that. 
although not ideal, the groundwater 
travel time provision may, under certain 
circumstances. represent an a'ppropriate 
measure of performance for a geologic 
setting in the un1aturated zone. Other 
commentera ersued that groundwater 
travel time was not an appropriate 
performance objective for HLW disposal 
within the unsaturated zone arid 
1uggested several alternative 
performance objectives, Bl discu11ed · 
below. 

With respect to alternative 
performance requirements, one 
commenter considered it unacceptable 
to establish an alternative performance 
measure for unsaturated geologic media 
while using a different measure for a 
aaturated salt site. The Commi111ion 
anticipatea that the deci1ion to apply the 
groundwater travel time provision to all 
geologic 1etting11 regardless of the 
hydrogeologic zone in which the site is 
located should alleviate this 
commenter's concern. Another 
commenter elated that although 
groundwater travel time substantially 
exceeding 1.000. years is a favorable 
condition, it is not appropriate as a 
totally definitive performance objective · 
for dispo1al in either the saturated or 
unsaturated zone. However. in view of 
I 60.113(b). the groundwater travel time 
performance objective is not such a 
"totally definitive" objective. The same 
commenter considered release criteria 
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as the absolute measure of total 
performance and further argued that 
realistic estimates of release criteria for 
the unsaturated zone might not be 
pol!lllible until observations are actually 
made in shafts and drifts. In response, 
the Commission would note that the site 
characterization pregram would include 
such observations. One commenter 
indicated that if NRC choae to retain the 
groundwater travel time performance 
objective that thia proviaion should only 
be applied if the travel lime calculations 
include combined travel times in the 
unsaturated and saturated zones 10 8111 
to better approximate radionuclide 
transport. The Commission conaiders 
the concerns of this commenter to be 
accommodated by the definition of the 
term "groundwater" adopted in the final 
amendments. 
• Most commenters who argued ageinat 
the application of the groundwater 
travel time performance objective lo 
unsaturated geologic media generally 
suggeated alternatives based either on 
the hydrogeologic concept of flux or 
upon the case~by-case approach of 
§ 60.113(b). 

As derived from U.S. Geological 
Survey Water Supply Peper-1988 the 
term groundwater "flux" can be defined 
as the rate of discharge of groundwater 
per unit area of porous or fractured 
9eologic media measµred at risht anale11 
to the direction of flow. In comparison. 
the term "groundwater travel time" uaed 
in 10 CFR Part 60 can be interpreted es 
the leqth of time required for a unit 
volume of groundwater to travel 
between two location11. Alternatives 
suggested by the commenters which 
were baaed upon the concept of flux 
included a maximum groundwater flux 
requirement and a dual "either/or" 
criterion which would allow the 
applicant the option of demonstrating 
compliance with either a minimum 
ground~ater travel time requirement or 
a maximum groundwater flux 
requirement. After con11ideriq the 
po11ibility of an alternative performance 
objective based upon the maximum 
groundwater Dux, the Commi111ion baa 
decided to-retain the groundwater travel 
lime requirement for geologic settings 
regardlesa of the hydrogeologic zone in 
which they are located. Thia decision 
wa1 baaed on the Commi111ion'1 belief 
that the groundwater travel time 
requirement represents an independent 
measure of the overall hydrogeologic 
system performance which may 
encompass a variety of hydrogeologic 
parametera including groundwater flux. 
However, the Commi&11ion expects that 
groundwater flux will be an important 
factor in the technical evaluation of 
radionuclide releases in the unsaturated 
zone. aa well as in the 1aturated zone. 

The Commiasion doe1 not con1ider ii 

necessary to specify a dual "either/or" 
groundwater criterion suggested by one 
commenter since under the provisions of 
I 60.i13(b), the Commi111ion already has 
the flexibility to approve or specify 
some other radionuclide release rate. 
designed containment period. or pre
waste-emplacement groundwater travel 
time on a case-by-ca11e baaiL Futher. the 
Commiasion anticipates that areally 
intesrated or averaged groundwater 
flow velocity referred to by this 11ame 
commenter will be addreaaed in the 
evaluation. of uncertainties au1ToundiJU1 
the groundwater travel time · 
calculations. 

In addition. to a performance criterion 
based upon groundwater flux, other 
altemative performance criteria were 
discueaed by commenters. DOE. in its 
original comment letter on the proposed 
amendments expressed general 1upport 
for a performance criterion based upon 
groundwater flux, but in an addendum 
to this letter concluded that it would be 
impractical to define a performance 
objective for the geologic setting based 
on flux throµgh a geologic repository 
located in the unsaturated zone. Instead. 
DOE took the position that an 
alternative performance objective 
developed upon the concept of a 
minimum time for groundwater travel to 
the acceuible environment based on · 
four 11eparate phy11ical events would be 
more appropriate for the unsaturated 
zone. The four physical events 
contained in the 1uggested DOE 
alternative performance objective are: 
(1) The creation of a drying zone around 
the emplaced wastes, (2) the subsequent 
return of moisture to the rock 
surroundiq the waste canisters. (3) the 
travel time through the unsaturated zone 
and finally. (4) the travel time to the 
accessible environment by groundwater 
movement through the saturated zone. 

The manner in which these or 
possibly other events may occur within 
the seologic repository 11y11tem will 
depend upon the interactions of a 
number of 11ite- and design-specific, 
parameters 1uch BB the 
thermomechanical and hydrogeologic 
propertie1 of the host rock, thermal 
loadiq of the underground facility and 
waste package design. However, H 
noted at 48 FR 28203, the Commission 
believes that it la important to consider 
both natural and engineered barriers 
individually anti has structured the 
technical criteria of 10 CFR Part 60 in a 
way that requires that the natural and 
engineered barriers each make a 
definite conlPibution to the overall 
system performance objective for the 
geologic repository. To that end the 
Commi11ion considers ii important to 
maintain a 1tandard of performance for 
the seologic setting that is a measure of 
the quality of the natural barriers and is 

independent of any interaction between 
these natural barriera and the 
engineered berriers. 

The existiq pre-weat~mplacement 
groundwater travel time provision 
(I 60.113(a)(2)) la 1uch a performance 
standard 11lnce it ia characteriatic of the 
area outside of the disturbed zone 
created by underground facility 
construction and waete emplacement 
operations. This parameter ia not ... 
dependent upon the effects of waste 
emplacement and is intended to provide 
assurance of isolation beyond the first 
1000 years. The Commi11&ion prefers the 
existing groundwater travel time 
proviaion. which is part of its mu.ltiple 
barrier approach, to the alternative 
performance objective suggested by 
DOE since the latter does not offer a 
measure of performance for the geologic 
setting that can be evaluated 
independently of design and engineering 
factors. Further, the physical parameters 
needed to evaluate pre-waste
emplacement conditions of the geologic. 
setting can be accurately measured with 
direct and indirect field methodology. 

The DOE suggestion would . 
necessitate that estimates of long-term 
performance of the geologic setting 
under post-waste-emplacement 
conditions be used in the Commission's 
deliberations on whether the 
groundwater travel time performance 
objective is met. The uncertainties 
associated with such estimates can be· · 
affected by a number of factors, 
including the age and nature of the 
waste and the design of the underground 
facility. Evaluations of the performance 
of the geologic setting under post-wasie
emplacement condition must also take 
into account predictions of future 
changes in the thermomechanical, 
geochemical and hydrogeologic 
properties of the aeologic setting through 
time as a result of the creation of a non
isothermal environment due to waste 
emplacement. The Commission's view _is 
that the present emphasis on pre-waste
emplacement conditions will provide a 
higher degree of confidence in the 
continued isolation capabilities of the 
natural barriers of the geolosic aetting 
overtheloqterm. 

The view wa11 also expressed by other · 
comn~enters that the development of a 
new alternative performance objective 
to existing § 60.113(a)(2) may not be 
necessary since the Commi11ion's 
approach set forth at I 60.113(b) might 
be a more appropriate means of 
specifyins alternatives to the 
groundwater travel time criterion. Th~ 
Commi11&ion notes that it is essentially 
following this approach in it, decision to 
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retain the existing proviaiona of 
I 60,113(a)(2) and I 60.113[b). 

Following a review of the various 
alternative performance objectivea 
1uggested by the commenters, the 
Commission considers groundwater 
travel time to represent a more 
appropriate parameter upon which the 
performance of the geologic setting can 
be evaluated than any of the suggested 
alternatives because a prescribed 
groundwater travel time can be 
generically applied and will provide a 
conservative estimate of a minimum 
radionuclide release time to the 
accessible environment. It should be 
noted, however, that the Commission 
1till retains the option of applying .the 
provisions of I 60.113[b) instead of 
§ 60.113(a)(2) to a particular geologic 
setting when such an action ls deemed 
appropriate. 

(b) Definition of Groundwater 
Three commenters addressed the 

Commi11ion'11 proposed definition of the 
term "groundwater" as meaning "all 
water below the Earth's surface". Two 
of these commenters, citing possible 
confusion among the public and 
1cientific community stated that the 
Comm.i111ion should not define 
"groundwater" hi this manner, but 
rather 11hould limit the uae of the term to 
water within the 11&turated zone. In 
contrast, one commenter commended 
NRC on thie definition. but noted that it 
msy not be consistent with the 
defmition of the term included in the 
propoaed EPA environmental 
itandarde-40 CFR Part 191. In its 
proposed rule EPA defmed 
"groundwater" a11 "water below the land 
1urface in a zone of saturation" (47 FR 
58205, December 29, 1982). While the 
Commission recognizes that limiting the 
use of the term "groundwater" to water 
within the aaturated zone may currently 
be a more widely accepted practice, the 
Commi11&ion also notes that numerous 
membera of the ecientific community 
mutinely UM! the term groundwater in 
the 1ame context III the Commission 
propo1ed. 

The Commi1&ion has carefully 
reviewed the argumentl presented by 
the commentera on thi11 iuue and haa 
decided to retain the defmition of 
groundwater with one minor change
the phraae "Earth'111urface" hB1 been 
replaced by "land surface". This change 
wu made for the aake of clarity and 
internal conaistency with wording in the 
definition of the term "unsaturated 
aone". The Commission's decision·wae 
based on the fact that, at present, no 
unique definition of the term 
"groundwater" appears to be 
univef$811y accepted in the technical 

community. Therefore. the Cornmi111lon 
has not actually redefined the term 
ugroundwater" a1 one commenter 
1ugge1ted but rather baa adopted one of 
the commonly used definition, of the 
tenn that is most co1111istent with the 
Commission's intent concerning the 
provisiona related to groundwater 
throughout the Part 60 regulation. With 
respect to the differences between the 
definition of the tenn "lll'oundwater" 
ado!)ted by the Commission.and that 
proposed by EPA. the Commi1aion notes 
that it doea not coneider the two 
definitions to be incolllistent 1ince the 
1cope of the definition adopted in I 60.2 
will encompass water within the zone of 
aaturation as well as water within the 
unsaturated zone. A.a noted above, the 
Cemmission considers it necessary to 

, adopt a broader definition of the term 
"groundwater" in order to maintain 
consistency with previous Commission 
uaage of this term and to effectively 
apply the provisions of 10 CFR Part 60 to 
the regulation of HLW disposal within 
unsaturated as well as s,aturated 
geologic media. Further, since EPA has 
not yet promulgated its final 
environmental 11tandards, the 
Commission cannot anticipate whether 
or how "groundwater" will actually be 
defined in the fmal EPA regula~on. 

(c) Definition of the "Unsaturated Zone" 
The Commission's proposed definition 

wa.11 derived from U.S. Geological 
Survey (USGS) Water Supply Paper 
1988. Two commentera noted tut the 
phrase "deepest water table" introduced 
confusion into the defmition of the term 
'.'WU1aturated zone"(§ 60.2). The 
CommiS11ion had iJµerred that the phraae 
"deepest water table" as used by the 
USGS referred to the regional water 
table and hence adopted this same 
phraseology in the defmition of the term 
"umaturated zone" set forth in the 
propoud amendmenli to 10 CFR Part 
·60. However, in light of confusion 
expreseed by commentera which may be 
due partially to the incorrect inference 
by some that the phraae "deepest water 
table" referred to local rather than 
regional water tablea, the defmitio~ of 
term "un11&turated zone" has been 
modified. To clarify the Commission'• 
original intent, the phrase "deepest 
water table" hBI been replaced by 
"regional water table" in the final 
amendments. (A conforming change has 
alao been made to the definition of the 
term "saturated zone"). Additionally, 
the phrllle "water in this zone is under 
le11 than atmospheric pressure" has 
been rewritten as "fluid pressure in this 
zone is le&11 than atmospheric pressure" 
for the 1ake of technical clarity. The 
Commiaeion baa attempted to maintain 

internal conliltency with the definitions 
of hydroaeologic terms presented in 
USGS Water Supply Paper 1988 
wherever practicable and for this reason 
has not adopted any of the alternative 
definitions of the term "un1aturated 
zone" lug8elted by tJ:le commenter1. 

{d) Favorable Siting Conditions 
Section 60.122[b)(2). The term "low 

hydraulic potential" has been replaced 
with "low hydraulic gradient" in 
§ 60.122[b)[2)(iii) ae SIJ88ested by one 
commenter for the aake of technical 
accuracy, 

Section I 60.122(b)(7). ln addition to 
c:ommente received in response to the 
Commi111ion'1 specific request for input 
on its questions related to groundwater 
travel time calculations in the 
ansaturated zone, the subject of 
8J'OU)ldwater travel time was also 
addressed by two commenters on 
proposed I 60.122[b)[7). The i111ues 
raised by theae two commenter& merit 
discu11Bion here although they have 
resulted in no change to the rule. 

The provisions of§ 60.122[b)(7) have 
the effect of identifying pre-waste
emplacement grt?undwater travel time 
along the fastest'path of likely 
radionuclide travel from the disturbed 
zone to the acceseible environment that 
substantially exceeds 1,000 years 811 a 
favorable siting criteria for both the 
saturated and unsaturated zones. 
Previously these provisions (formerly 
designated a11 § 60.122(b)(2)(iv)) applied 
only to sites within the saturated zone. 

One commenter on proposed 
§ 60.122(b)(7) opposed the application of 
this provision to the unsaturated zone 
on the grounds that the determination of 
groundwater travel time in the 
unsaturated zone may not be necessary 
nor always be possible. Under such 
circumstances, thiu commenter argued, 
inability to demonstrate that. 
groundwater travel time substantially 
exceeds 1,000 yean should not amount 
to the absence of a favorable condition. 
The ilsue of groundwater travel time in 
the unaawrated zone has already been 
discuaed in detail in the above aection 
on Groundwatar Travel Time 
Calculations and will not be repeated 
here. With respect to the second part of 
this comment the CommiHion reiterates 
its position aet forth in the 
Supplementary Information to the final 
10 CFR Part BO technical criteria (48 FR 
28201) that a 1ite i1 not disqualified as a 
re1ult of the absence of a favorable 
siting condition. 

A ucond commenter on f 60.122(b)(7) 
expressed the view that for a HLW 
repository within the unsaturated zone, 
minimizing leachate Dux would appear 
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to be at least as important as 
maximizing groundwater travel time. To 
that end, this commenter fleet that it 
might be more appropriate to specify as 
a favorable siting condition a dual 
"either/or" criterion such that 
groundwater travel time is greater than 
1,000 years or groundwater flux through 
the host rock at a proposed site is less 
than some average rate. This rate, it was 
argued, coqld .be .ba.sed on nuclide 

· solubi.lity, leach rate.criteria, and 
population exposure criteria. The 
commenter stated that whichever 
criterion was ultimately selectlfd it, 
should be based upon an areally . 
integrated or averaged calculation. over 
an area on the order of the cross
sectional area of the repository normal 
to the direction of expected flux 
regardless of hydrogeologic zone to help 
reduce controversy concerning how the 
"fastest pathway',' can be determined. 
For a discussion of the concept of · 

· applying a dual criterion of either 
groundwater tra·vel time or groundwater 
·flux see the above section entitled 
Groundwater: Travel Time Calculations. 

Minor corrections have been made to 
·· the provisions of I 60.122(b)(8) for the 
· sake of clarity and technical accuracy as 

a result of the comments received. The 
phrase "and nearly constant" has been 
deleted from I 60.122(b)(8)(i) and a 
typographical error in the word 
·.·overlying" has been corrected; 

le} Potentia/Jy Adverse Conditions 
Section 60.122(c)(9). This provision of 

, the final technical criteria identified 
.. groundwater conditions in the.host rock 
. that are not reducing as a potentially 

adverse condition for the saturate.d 
zone. One commenter on the proposed 

. amendments state.d that a parallel 
provision should. be provided for the 
unsaturated zone. The Commission 
considers this argument to have merit 
and has modified the final amendments 
accordingly. Rather than create an 
additional provision, the Commission 
has deleted the qualifying phrase "for 
disposal in the saturated zone" from 
existing I 60.122(c)(9) t~ ensure that this 
provision will be applicable equally to 
groundwater conditions In the saturated 
and unsaturated zones. 

Section 60.122(c)(23). Minor editorial 
cfianges have been made as suggested 
by one ·commenter. for the sake of 
clarity. . ; ' ·. 

Section 60.122(c)(24). During the· 
development of the proposed . 
amendments (47 FR 5935, February 16, 
1~84) the .Commission's staff identified 
vapor transport of contaminants as a 
potential concem associated with HLW 
disposal in the unsaturated zone. The 
Commission noted that in unsaturated 

geologic media, water is transported in 
both liquid and vapor phases. The 
relative contribution of tranport via both 
these phases and their direction of 
move°'ent with respect lo a geologic 
repository was deemed to directly 
influence the containment of 
contaminants. Vapor transport, 
particularly when a thermal gradient is 
imposed. may provide a possible 
mechanism for radionuclide migration 
from a geologic repository in 
unsaturated geologic media. This issue 
was discussed at length by the 
Commission ln the proposed 
amendment, and in draft NUREG-1046. 
The comments received on the 
discussion of vapor transport and on the 

·. wording of the proposed amendment 
I 60.122(c)(24) Indicated a need for the 

. Commission to clarify its intent with 
respect to vapor transport. 

The issue of vapor transport of 
contaminants is a relatively new issue 
that has grown out of scientific 
investigations of the feasibility ofl-ll.W 
disposal In unsaturated geologic media. 
Since most ecientific studies related to 
HLW disposal within the unsaturated 
zone have been initiated very recently, 
many of the associated issues have not 
as yet been examined in any great 

· detail. The CommiHlon recognized that 
. '·vapor formation may not necessarily 

constitute an adverse condition for a 
particular geologic repository site, but. 
given the fact that vapor transport could 
provide a mechanism for radionuclide 
transport within the unsaturated zone, It 
wanted the opportunity to evaluate 
whether or not vapor transport could 
adversely affect a geologic repository 
system. To that end the Commission 
identified the potential for vapor 
transport of radionuclides from an 
underground facility located In the 
unsaturated zone to the accessible 
environment as a potentially adverse 
condition In the proposed amendments 
(I 60.122(c)(24)). The Commission has 
not reached any conclusions on vapor · 
transport, as one commenter Incorrectly 
Inferred. but rather i1 currently 
sponsoring research on vapor transport 
ln unsaturated fractured rock ln an 
effort to better understand this subject. 

Some confusion was expressed by the 
commenters with respect to the 
Commission's use of the term ''vapor 
transport". In particular, one commenter 
•tated that I 60.122(c)(24), as written, 
was ambiguous and meaningless. The 
term "vap~r transport" ae used in the 
proposed amendments referred to both 
water vapor al.)d the gaseous state of 
some constituent contaminants. A 
second commenter on this issue 
suggested that the Commission add 
quantitative clarifications to this 

provision since the proposed wording 
· allowed no potential vapor transport of 

radionuclides by molecular diffusion 
(i.e .• transport at a microscopic level due 
to concentration gradients) or 
convective transport (I.e., transport due 
lo temperature or density gradients). 
The same commenter noted· that while 
the flux values associated with these 
two transport processes might be 
miniscule. they would not be zero at ani 
unsaturated site. The Commission does1 
not consider It appropriate to add 
quantitative clarifications to 
I 60.122(c)(24) because the movement, 
of radionuclldes in the gaseous state is. 
to a large extent. dependent on site- and 
design-specific parameters. The 
Commission considers the movement of 
radionuclides in the gaseous state may 
be a potentially important site- and 
design-related process and will retain 
the opportunity to evaluate whether or 
not such a process will adversely affect 
the geologic repository system. 
However, to alleviate the confusion 
surrounding proposed§ 60.122(c)(24), 
the wording of this provision has been 
extensively modified In the final 
amendments. Reference to "vapor 
transport" has been deieted. and this 
provision now solely addresses ~e 
potential for the movement of 
radionuclidea ln a gaseous 1tate throush 
air-filled pore spaces of an unsaturated . 
geologic medium to the acce11ible 
·environment a, a potentially adverse 
condition. The Commi11ion believes the · 
revised wording will more accurately 
convey its original Intent and should 
remove any ambiguity associated with 
the previous wording, such as one 
commenter's query of where the vapor 
transport Is occurring and when It is 
lmportanL 

The CommiHlon agrees with the' 
commenter who indicated that vapor 
transport may also occur in geologic 
repositories aited In the saturated zone 
until reaaturation occun. A temporary, 
localized. unsaturated region could form 
around an undel'8J'Ound facility within 
the aaturated zone as a re1ult of · 
activities related to construction and 
operation of a geologic repository (e.g. 
dewatering of shafts and drifts). To date, 
the Issue of vapor transport has not 
been raised for a geologic repository 
within the aaturated zone primarily 
because such a. phenomenon would be 
expected to be encompaHed within a 
much larger aaturated region, that is, 
vapor transport might only be axpected 
to occur In that portjon of the host rocx 
where the voids are not completely 
filled or refilled with groundwater. , 
Further. it Is anticipated that the time 
required for w.aste package integrity· 
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(3©-1,000 yrs) will generally exceed the 
post-closure lime required for 
resaturation of a geologic repository 
within the saturated zone (assumed by 
the NRC staff to occur within a few 
hundred years following permanent 
closure). Therefore, the Commission 
does not consider it neceBSary at this 
time to identify vapor transport as a 
potentially adverse condition for HLW 
disposal within the saturated zone. 
However, if future research in the area 
of vapor transport challenges these 
current assumptions, tlie Commission 
may decide to broaden the provision, of 
§ 60.122(c)(24) to include both the 
saturated and unsaturated zones. 

(f) Design Criteria 

Changes were made to provisions of 
the final technical criteria related to 
design criteria. The provisions of 
I 60.133(£) have been modified to more 
closely identify the conceRt of a 
potential for creating a preferential 
pathway for growidwater to contact the 
waste packages. This change was 
prompted by a commenter's observation 
that u originally worded, this provision 
might not be internally consistent with 

Regulatory Fle:idhility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980 (5 U.S.C. 605(b)), 
the Commission certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. The only entity subject to 
regulation under this rule is the U.S. 
Department of Energy, which is not a 
small entity as defined in the Regulatory 
Flexibility Act. 

List of Subjecll in 10 CFR Part 80 

High-h!vel waste, Nuclear power 
plants and reactors, Nuclear materials, 
Penalty, Reporting and recordkeeping 
requirements, Waste treatment and 
disposal. 

Issuance 

For the reaeon1 set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, the Nuclear Waste Policy 
Act of 1982, and i U.S.C. 553, the · 
Naclear Regulatory Commission is 
adopting the following amendments to 
10 CFR Part 60. 

new I 80,122(b}(8}(lv) which identifies 8, >s, FR 27158 
host rock that provide; for ~ee dr~i~age Published 7/30/86 
as a favorable hydrogeolog1c condition Effective 8/29/86 
in the unsaturated zone. Similar word 
changes have been made to the 
provisions of I 80,134(b) for consistency 
with I 60.122(b)(8}(iv). Additionally, the 
phrase "radioactive waste migration" 
has been changed to "radionuclide 
migration" in both I 60.133(£) end 
I 60.134(b) for the sake of technical 
accuracy. The changes should ensure 
that these.provisions will be equally 
applicable to geologic repositories 
within either the saturated or 
unsaturated zone, and will more 
accurately convey the Commission's 
original intent. 

F.nvironmental l!npact 

Pursuant to Section 121(c) of the 
Nuclear Waste Policy Act of 1982, the 
promulgation of these criteria does not 
require the preparation of an 
environmental impact statement under 
Section 102(2)(C) of the National 
Environmental Policy Act of 1969 or any 
environmental review under 
subparagraph (E) or (F) of Section 102(2) 
of such Act. 

Paperwork Rducdoo Act S1ateme111t 

The final rule contains no new or 
amended recordkeeping, reporting or. 
application requirement, or any other 
type of information collection 
requirement s11bject to the Paperwork 
Reduction Act (Pub. L. ~511). 

10 CFR Parts 2 and 60 

Disposal of High-Level Radioactive 
Wastes In Geologic Repositories: 
Amendments to Licensing Procedures 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations applicable to the disposal of 
high-level radioactive wastes in geologic 
repositories. These amendments deal 
with procedural aspects of site 
characterization and the participation of 
States and Indian Tribes. Among other 
things, the rules set forth requirements 
applicable to the Department of Energy 
for submitting site characterization · 
plans. For the most part, the 
amendments to licensing procedures are 
changes made to reflect the provisions 
of the Nuclear Waste Policy Act of 1982 

EFFECTIVE DATE: August 29, 1986. 
FOR FURTHER INFORMATION CONTACT: 
Clark Prichard, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone (301) 427-4586. 

SUPPLEMENTARY INFORMATION: 

Background 

On February 25, 1981, the Nuclear. 
Regulatory Commission (NRC). 
promulgated licensing procedures for the 
disposal of high-level radioactive waste 
(HLW) in geologic repositories (46 FR 
13971). The enactment of the Nuclear 
Waste Policy Act of 1982 [NWPA), 42 
U.S.C. 10101 et seq., brought about a 
need to revise some of the procedures in 
10 CFR 60. The NWPA set forth in 
considerable detail the procedures to be 
followed during the process of siting and 
development of HLW geologic 
repositories, and the respective roles of 
NRC, the Department of Energy (DOE), 
and States arid Indian Tribes. These 
amendments contain the changes· to io 
CFR Part 60 that are.needed to conform 
the licensing procedures in the rule· to 
the provisions of the NWPA. In addition, 
the amendments contain some changes 
considered desirable in light of 
experience gained with the pre-licensing 
consultation process since the 
promulgation of the procedural part of 
10 CFR Part 60. 

On January 17, 1985 the Commission 
published proposed procedural 
amendments to 10 CFR Part 60 for public 
comment (50 FR 2579). The proposed 
amendments contained revisions to (1) 
the content of the site characterization 
plan (SCP), (2) NRC review of the SCP, 
and the issuance by NRC of a site· · 
characterization analysis (SCA), (3} 
means and timing of State and Indian 
Tribe consultation with NRC and 
participation in NRC reviews, and (4): 
notice and publication by NRC with 
respect to site characterization 
documents. The Commission received a 
number of comments on the proposed 
amendments, all of which have been 
carefully considered. The principal 
issues raised by these comments are 
discussed below. 

Comments 
A total of 15 organizations commented 

on the proposed rule, addressing a 
variety of concerns. Five of these issues 
call for extended response in this 
statement. These h1sues are: whether 
NRC should issue a draft site . 
characterization analysis; the deletion of 
site selection information from the 
contents of the SCP; whether DOE 
s,iould be required to receive and 
consider comments on the SCP before 
starting to sink a shaft; whether all . 
amendments of 10 CFR Part 60 and Part 
51 to conform with the Nuclear Waste 
Policy Act, especially those related to 
NEPA requirements end the present 
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amendments, should be promulgated at 
the same time; and whether host States 
should automatically be afforded party 
status in licensing proceedings. 
Summaries of the comments received on 
these issues are presented below. 
Copies of all the comments, and the 
Commission's analysis of them, are 
available in the Commission's Public 
Document Room. 

a. Draft Site Characterization Analysis 
There were several comments about 

the deletion of the draft site 
characterization analysis (SCA). Under 
the proposed rule, the NRC would have 
issued an SCA, a final set of comments 
on DOE's SCP, and would have invited 
public comment on its SCA for 
consideration in the ongoing staff 
review and commentary on the DOE 
program but would not have issued both 
a draft and a final SCA. Some 
commenters agreed with elimination of 
the draft SCA. However, most 
commenters requested that NRC 
continue to issue its analysis in both a 
draft and final form. Commenting States 
and Tribes believe that they have 
substantial expertise which NRC should 
consider in preparing its analysis on ·the 
DOE SCP. Some States wanted to see 
NRC's draft SCA to have the benefit of 
NRC's expertise while preparing their 
own comments. Some commenters 
emphasized a belief that any schedule 
delays resulting from issuing a draft 
SCA would not be important. Some 
commenters believed that the 
opportunities and procedures for public 
and State involvement in the repository 
siting and development process under 
the NWPA are not substantially 
different from those contemplated when 
the previous regulations were 
promulgated. For this they concluded 
that there is no reason for NRC to 
change its procedures by eliminating the 
draft analysis on DOE's SCP's. 

The Commission understands the 
concerns of the States, Tribes and public 
that their views be heard and 
considered. The Commission intends to 
be fully aware of State, Tribe and public 
views before, during, and after the site 
characterization plan review. The States 
and affected Indian Tribes will be 
routinely informed of the information 
made available to NRC end NRC's 
comments thereon. They are able to 
participate at NRC/DOE technical 
meetings. As is now being done, .the 
NRC staff will continue to have 
discussions with State and affected 
Indian Tribe representatives and will 
respond to their written submissions. 
The NRC will also follow closely the 
NWPA mandated opportunities for. 
State, Tribe and public interaction with 
DOE to be aware of the concerns which 
are expressed by the States and Tribes 
in these forums. 

The need for opportunities for State, 
Indian Tribe, and public involvement is 
addressed extensively by the NWPA. 
The procedures established by the 
statute provide means for informing 
NRC of issues of concern. Given these 
specific procedures, and taking into 
account the scheduling provisions of the 
NWPA, the publication of a draft SCA is 
no longer warranted. It is not required 
by law. It is important to note, however, 
that there will still be an opportunity to 
comment on NRC's SCA as the rule as· 
amended requires the solicitation of 
such comments. NRC will make further 
comments to DOE if the State and public 
comments on NRC's SCA provide 
substantial new grounds for making 
recommendations or stating objections 
to DOE's site characterization program. 
(It should be noted, however, that NRC 
does not contemplate a formal comment 
analysis.) 

To furnish additional assurance to the 
host State and affected Indian Tribes 
that their views will be conside!'ed in 
NRC's preparation of its SCA, a 
provision has been added to the final 
regulation providing an opportunity, 
before publication of the SCA by NRC, 
for those parties to present their views 
on the DOE SCP and suggestions with 
respect to NRC comments thereon. 

b. Site Selection Information 
Some commenters opposed the 

deletion of information concerning 
DOE's site screening and selection 
process from the SCP contents. Some 
commenters also commented 
unfavorably on a perceived lack of any 
NRC review of DOE's site screening and 
selection process. A few commenters 
supported the deletion of such 
information from tbe SCPs. 

The Commission has carefully 
reviewed the arguments presented by 
the commenters who stated that site 
selection information should still be 
included in the SCPs. The Commission 
continues to believe that such 
information is neither appropriate nor 
required in an SCP. 

In regard to the generalized concern 
that NRC should be involved in the site 
selection process, it is noted that the 
NRC has played an important role in 
this process and will continue to do so. 
The sites under consideration for 
nomination have been the subject of 
continuous scrutiny by the NRC staff to 
identify licensing issues at the earliest 
possible stage. Available data are 
examined on a regular basis and site 
specific documents such as the 
environmental assessments are carefully 
reviewed. There are also activities 
specified by the NWPA which afford the 
NRC an opportunity to directly influence 
the site selection process. These are 
NRC concurrence in DOE's siting 
guidelines and review and comments on 
the site characterization plans. l\TRC 

expects that, under the EIS scoping 
process pursuant to CEQ rules, DOE will 
keep NRC fully and currently informed . 
of its plans for implementation. We also 
expect to review and comment on DOE's 
scoping documents and activities for 
implementing NEPA in the repository 
program which are to be developed 
pursuant to CEQ rules, and to comment 
on DOE's EIS. . 

Thus, the issue of concern in this 
rulemaking is not whether the .. ,· 
Commission should be involved in the 
DOE site screening and selection 
process generally. It is, more . 
specifically, the scope of the information 
to bi, included in the DOE submission. 
The NWPA, while generally conforming 
to the earlier NRC regulation, omitted 
the provisions dealing with NRC review 
of site selection matters. The 
Commission construes this action as an 
indication that the site selection issues 
previously dealt with in Part 60,were to 
be separated from the site . 
characterization reports and dealt with,: 
instead, in the environmental 
assessments. Under the NWPA, the 
Commission's role in the review of 
DOE's site characterization plans is to 
determine whether they are appropriate 
in light of the .Commission's r11gulations. 
Attention will be directed toward the 
adequate of the characterization of a, 
particular site; and this is different from, 
and not dependent upon, the · 
considerations that led to the selection 
of that site. 

c. Shaft Sinking 
Some commenters suggested that'the 

regulation should be amended to require 
that DOE may not proceed to. 
characterize sites by sinking shafts until 
NRC and State review and comment' .. · 
upon the SCP are complete. One 
commenter suggested that the regulation 
be clarified to specify that ·completion of 
NRC review is not a condition precedent 
for shaft sinking. The Commission 
agrees with the commenters who regard 
NWPA as requiring that DOE defer the 
sinking of shafts at least until such time 
as there has been an opportunity for · 
pertinent comments on shaft sinking to 
have been solicited end considered by 
DOE. As stated in the preamble to the 
proposed rule, "The Commission 
believes that Congress intended that 
DOE should provide the plans 
sufficiently far in advance so that · · 
comments may be developed and 
submitted back to DOE early enough to 
be considered when shaft sinking 
occurs, and all times thereafter." The 
question, therefore, is not whether ·the 
Commission agrees with the objective of 
those commenters to defer shaft sinking 
until after comments on the SCP have 
been receiv.ed by DOE. The issue, 
rather, was whether the Commission 
should include in its own regulations an 
interpretation of the obligations of DOE 
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under the statute. The Commission has 
concluded that it should do so, in the 
interests of fulfilling its own 
responsibilities more effectively. The 
Commission has stressed the 
.importance of evaluating alternatives to 
major design features that are important 
to waste isolation, see 10 CFR 
60.21(c)(l)[ii)(D), and in the case of the 
design end location of the shafts this 
can only be done prior to their sinking. It 
is important to the Commission that the 
comments which it may provide to DOE 
with respect f o shaft sinking be taken 
into account es the Department 
proceed·s. 

The Commission observes that the 
incorporation of this language into the 
regulation should have no effect on the 
repository program. If the established 
working arrangements [including the 
Procedural Agreement, 48 FR 51876, 
described in the preamble to the 
proposed rule) provide the anticipated 
information exchange, NRC would in 
fact be able to review and comment in e 
timely fashion during DOE's early 
planning processes on those issues that 
may have a bearing upon DOE's 
decision to proceed with, or delay, the 
sinking ofrepository shafts. Moreover, 
the Commission is aware that DOE itself 
has indicated its intention to wait until it 
has completed a review of comments 
before P!'cii::eeding to sink shafts. 

d. Simultaneous Promulgation of 
Amendments 

Some commenters recommended that 
all revisions to Part 60 end Part 51 to 
conform them to the NWPA should be 
promulgated simultaneously. In 
particular, they recommended that the 
revisions concerning NEPA 
requirements accompany the revisions 
currently being promulgated. They 
believe that this would esslll'e that a 
comprehensive end integrated approach 
is taken and any confusion regarding 
N\'VPA end NEPA requirements would 
be eliminated. They argue that much of 
Part 6il now rests on NEPA authority so 
that failure to include f\TEPA in the 
currently proposed revision casts e 
cloud over the Commission's view of its 
authority to carry out early site reviews. 

The Commission has not put off 
considering its obligations under NEPA 
as modified by the J\.'WP A. In 
developing these changes to the 
regulation, the Commission has 
specifically considered whether any 
procedures might be needed et the site 
screening or characterization stage, so 
es to assure that the Commission would 
be able to meet its ultimate NEPA 
responsibilities. The Commission 
concludes that they are not. 

The Commission's Part 51 regulations 
govern the Commission's 
responsibilities for conducting 

environmental reviews associated with 
its licensing end regulatory functions. 
Section 121(c) of NWPA, 42 U.S.C. 
10141, clearly states that the 
requirements and criteria set forth in 
Pert 60 relate to the Commission's 
responsibility under the Atomic Energy 
Act and the Energy Reorganization Act 
and do not require a NEPA EIS. The Part 
51 changes, on the other hand, will 
relate to the Commission's NEPA 
obligations at the time DOE applies for a 
license. 

It appears that, under NWPA, NRC 
prelicensing review of NEPA issues was, 
in fact, not intended to be extensive. 
Aside from its concurrence in the siting 
guidelines, the statutory scheme calls for 
NRC participation to commence with the 
filing of the sile characterization plans 
by DOE. Furthermore, unless DOE fails 
to follow the procedures for identifying 
sites to be characterized, as specified in 
NWPA. there would be no basis or 
authority to insist, for l'l'EPA purposes. 
that particular sites be excluded or that 
other sites be selected for 

· characterization. 
It is important to proceed with the 

present actions without awaiting other 
changes to Part 51 that will be prepared 
in the light of the NWPA. This would 
allow for changes related to site 
characterization to be implemented in a 
timely fashion as DOE prepares its site 
characterization plans. 

The Commission· acknowledges that 
the authority citation for Part 60 
includes a reference to NEPA; that is 
appropriate because the regulation 
specifies NEPA licensing findings, 10 
CFR 60.31(c), 60.41(d), and contemplates 
the inclusion, in a construction 
authorization and e license, of 
conditions to protect environmental 
·values, 10 CFR 60.32(a), 60.42[e). These 
sections, in essence, merely require that 
the construction and operation of e · · 
repository comply with NEPA 
requirements. They do not.represent a 
reliance on NEPA authority es a 
significant underpinning for Pert 60. Pert 
51 of NRC regulations, which deals with 
NEPA implementation, will however 
need to be changed-specifically to (1) 
define the alternatives that must be 
discussed in an environmental impact 
statement, (2) exempt the promulgation 
of NRC licensing requirements and 
criteria from environmental review 
under NEPA, and (3) set out procedures· 
that will be followed by the Commission 
in determining whether or not to adopt 
the DOE EIS. The alternatives are, for 
the most part, prescribed by NWPA. The 
exemption of licensing requirements 
from environmental review is also an 
explicit feature of that Act. The 
procedures for adoption of the DOE 
environmental impact statement will be 
governed by NWPA and the regulations 

of the Council on Environmental 
Quality. These changes to Part 51 will be 
needed in order to conform NRC's 
licensing process to applicable law. . 
Nothing in the present action impairs the 
Commission's ability to make the · 
required changes to Part 51 or otherwise 
to meet its NEPA obligations. Thus, in 
developing this current amendment the 
Commission has specifically considered 
whether any procedures might be 
needed during the CW'rent site screening 
process to assure meeting its ultimate 
NEPA responsibilities. The Commission 
concludes that they are not. Nothing in 
the upcoming Part 51 changes will affect 
early site screening involvement. 
Accordingly, this rule is separable from 
the amendments to be proposed to Part 
51. It is needed now by DOE, end there 
would be no justification for delay in 
promulgating it. 

e. Party Status for Host State 
The point was raised that a host State 

is entitled to full party status at the 
outset in NRC licensing proceedings end 
should have the rights of such a party. 
An absolute right of participation in 
NRC licensing proceedings should be 
declared by 10 CFR Part 60. 

Under section 189(e) of the Atomic 
Energy Act, 42 U.S.C. 2239, e person 
"whose interest may be affected" is 
entitled to be admitted to a licensing 
hearing as a party. Under this statutory 
provision, there can be no question that 
the host State has a legal right to be e 
party. Nevertheless, es in any judicial or 
edµiinistretive proceeding, certain rules 
of pratice are essential in order for the 
party's interest in a matter, its 
contentions with respect thereto, and its 
claims for relief, to be made a matter of 
record. 

Rights of participation in NRC 
licensing proceedings are referenced in 
10 CFR 60.63. The test of standing are 
set out in § 2.714. These tests are clearly 
met for host State participation. The 
standing tests would be met for effected 
Indian Tribes as well. (It is also noted 
that States and arguably affected Indian 
Tribes can pl'!,rticipate under 10 CFR 
2.715 without having to take a position 
on issues by supplementing their 
intervention petition with contentions es 
required by § 2.714.) In response to the 
comments received, the final rule 
assures that host States ehd affected 
Indian Tribes will be permitted to 
intervene. This has been accomplished· 
by amending .10 CFR 2.714(d). A 
conforming change is also incorporated 
in § 60.63(a). · 

It will not be necessary for such a 
party to demonstrate its standing, es 
would otherwise be the case, by a 
showing of its right under the Atomic 
Energy Act to be made a party, the 
natlll'e and extent of its property, · 
financial, or other interest in the 
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proceeding, and the possible effect of 
any order which may be entered in the 
proceeding cin its interest. Under the 
amended rule, States end affected 
Indian Tribes would have 
unquestionable legal right to full party 
status which includes, with respect to all 
matters affecting its interest, the rights 
to introduce evidence, put on witnesses, 
cross-examination, full notice and 
service of all pleadings, full rights of 
discovery, and standing to appeal. It 
should also be noted that non-host 
States may also participate in licensing 
proceedings as parties to the extent they 
meet the customary tests of standing, or 
as interested States. 

Changes to the Proposed Amendments 

In addition to changes discussed 
above, the final rule contains the 
following substantive changes from the 
proposed rule as published on January 
17, 1985. 

Authority Citation 

Section 14(a) of Pub. L. 95-601, 42 
U.S.C. 2021a would require that DOE 
notify the Commission as early as 
possible after commencement of 
planning for a particular repository. The 
Commission was directed to notify 
States in turn. As implied by the 
preamble to the proposed rule, the 
Commission considers these . 
requirements to have been superseded 
by NWPA. The authority citation has 
been modified accordingly. 

Exclusion of Defense Waste Facilities 

The Commission's licensing authority 
exterids to two different classes of high-
level waste disposal facilities: · 
repositories used primairily for civilian 
waste (including spent nuclear fuel) and 
facilities for defense wastes. Energy 
Reorganization Act of 1974, sec. 202, 42 
U.S.C. 5842. NWPA applies only to some 
of these facilities-namely, those used 
at least in part for civilian wastes (i.e., 
not exclusively for defense wastes). Sec. 
S(c), 42 U.S.C. 10107. A commenter 
suggested that L~e pre-NWPA 
procedures should expressly be retained 
for defense-only facilities, as they were 
not covered by NWPA end the statute 
accordingly did not support any change 
in NRC requirements. The point has 
merit. However, in accordance with the 
procedures set out in section S(b) of 
NWPA, the President has now 
determined that the development of 
repository for the disposal of defense 
HLW is not required. There is thus no 
longer any need for regulations dealing 
specifically with a defense-waste-only 
repository. To reflect this conclusion, 
end clarify the scope of the regulations, 
Section 60.1 Is being revised so aflo 
limit the application of the part to 
facilities "sited, constructed, or operated 
In accordance with the Nuclear Waste 

Policy Act of 1982." Also, the reference 
in § 60.17(a)[4) to a geologic repository 
that is not subject to the Waste Policy 
Act has been deleted. 

Definition of "Affected Indian Tribe" 

In response to comments, the final 
rule defines the term "affected Indian 
Tribe" so. as to include, for purposes of 
these regulations, Indian Tribes having 
off-reservation rights arising out of 
"other Federal law" as well as "out of 
Congressionally ratified treaties", 
provided that specified findings have 
been made by the Secretary of the 
Interior. This would place all Indian 
Tribes on the same footing as long as 
their rights arise under Federal law 
irrespective of the legal form in which 
such rights may have been documented. 

Authority Reference for Site 
Characterization 

One commenter noted that the 
reference to former 10 CFR § 51.40, in 
connection with the requirement that 
DOE is to conduct a program to 
characterize multiple sites, has been 
superseded by the NWPA. In response 
to that comment, § 60.15(c) has been 
changed to indicate that sec.113 of the 
NWPA (42 U.S.C. 10133) is the basis for 
the site characterization program 
requirement. The proposed amendments 
had simply renumbered this section 
from § § 60.10 to 60.15 without change. 

Authority for Early Site Review by NRC 

In response to the comment that the 
NRC should not rely on the DOE-NRC 
Procedural Agreement as authority for 
early site review, the footnote to § 60.18 
is revised to delete the reference to the 
DOE-NRC Procedural Agreement. The 
Commission relies upon the statutes 
listed in the authority citation. 

Public Comment on NRC Comments to 
DOE on Site Characterization 

On comment stated that issues arising 
during site characterization could be 
more readily brought to the 
Commission's attention by establishing 
a notice and public comment process for 
the NRC semi-annual comments to DOE 
on site characterization. Just as the· · 
Commission will solicit comments on its 
comments on DOE's initial SCP, it wants 
to allow for public comment on any 
Commission comments on DOE's semi
annual reports. Section 80.18(i) has 
therefore been changed to Include a 
provision that the Director shall invite 
public comment on comments which the 
Director makes to DOE upon review of 
the DOE semi-annual reports or on any 
other comments which the Director 
makes to DOE on site characterization. 

Obtaining Host States and Indian Tribe 
Views on the SCP 

Although the Commission conti_nue, to 

find preparation of the draft SCA to be 
unnecessary, some recognition of its 
intention to welcome the views of host 
States and affected Indian Tribes is 
warranted. Accordingly§ 60.18(b) has 
been changed to provide an opportunity 
for the host State and affected Indian 
Tribes for each site to be characterized 
to present their views on the DOE SCP 
and their suggestions with respect to: 
NRC comments thereon. ·· 

Use of Radioactive Tracers During Site 
Characterization ' 

One issue raised in the comments · 
related to the scope of the Commission's 
obligations to concur in the necessity for 
DOE to use radioactive materials during 
site characterization. It might be argued 
that the statutory provision [NWPA 
§ 113(c)(2)(A)) was intended to apply 
only to the emplacement of discrete 
packages, for testing purposes, into 
excavated locations in the r~spository. 
However, In view of the unqualified 
language that "the Secretary may not 
use any radioactive material at a 
candidate site unless the Commission · 
concurs that such use is necessary" 
(emphasis supplied), the regulation has 
been modified to state expressly that the 
site characterization plan must also 
identify any plans DOE may have 
involving the use of radioactive tracer 
materials. See § 60.17(a)(2)(ii). Any 
tracer tests described in the site 
characterization plans would be subject 
to the review and concurrence 
procedure specified in§ 80.18(e). 

Consultation and Site Review 

As stated in the notice of proposed 
rulemaking, prior provisions pertaining 
to participation of Indian Tribes have 
been incorporated in the substantive 
provisions applicable to States. Further 
editorial changes (i.e., references to 
"Tribes") have been made to accomplish 
this purpose In § 60.82(c). 

Separate Views of CommiBBioner 
Asselsiine · · 

I approve the procedural amendments 
to 10 CFR 60 in part and disapprove in 
part. I believe the Commission has gone 
too far In deleting two very important 
provisions from the Commission's 
original procedural rule. These two 
important elements are: (1) The 
requirement for NRC review of the 
Department of Energy's site screening 
and selection process for a high-level 
radioactive waste repository; end (2) the 
requirement for NRC iBSuance of a draft 
site characterization analysis of DOE's 
site characterization plan for public 
comment, and staff analysis of those 
comments. 

The Commission issued its licensing 
procedures for a high-level radioactive 
waste repository on February 25, 1981. 
These licensing procedures included 
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I\'RC review of DOE's site screening and 
selection process and NRC issuance of a 
draft site characterization analysis for 
public comment. These were two 
provisions which the Commission at the 
time considered to be important for it to 
carry out effectively its licensing 
responsibility of a high-level radioactive 
waste repository. The Nuclear Waste 
Policy Act (NWPA) was enacted in 1982. 
The Congress was aware of NRC's high
level waste licensing procedures when it 
passed the NWPA. Congress did not 
object to these important provisions. 
However, the Commission is now taking 
the position that because these 
provisions are not required by the 
NWPA, then the Commission should 
delete them from its regulations. The 
fact that the new law is silent as to 
those two provisions does not serve as a 
justification for deleting these provisions 
from the Commission's regulations. 

I believe the Commission should 
retain these two very important 
provisions in 10 CFR Part 60. The 
Commission's health and safety and 
environmental protection 
responsibilities warrant NRC review of 
DOE's site screening and selection 
process. I also believe that NRC 
issuance of its site characterization 
analysis for public comment will 
contribute to a more rigorous and 
thorough review of the DOE site 
characterization plans, which in tum, 
will enhance public confidence. What 
the Commission considered important to 
carry out its health and safety 
responsibilities in 1981 is still important 
and has not been changed by the 
NWPA. 

Environmental Impact 

Pursuant to section 121(c) of the 
Nuclear Waste Policy Act, this rule does 
not require the preparation of an 
environmental impact statement under 
section 102(2)(C) of the National 
Environmental Policy Act of 1969 or any 
environmental review under 
subparagraph (E) or (F) of section 102(2) 
of such act. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1989 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget
Approval No. 3150-0127. 

Regulatory Flexibility Act Certification 
In accordance with the Regulatory 

Flexibility Act of 1980 (5 U.S.C. 605(b)), 
the Commission certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. This rule relates to the licensing 

of only one entity, the U.S. Department 
of Energy, which does not fall within the 
scope of the definition of "small 
entities" set forth in the Regulatory 
Flexibility Act. 

Ust of Subjects 

10CFRPart2 
Administrative practice and 

procedure, Antitrust, Byproduct 
material, Classified information, 
Environmental protection. Nuclear 
materials, Nuclear power plants and 
reactors, Penalty, Sex discrimination, 
Source material, Special nuclear 
material, Waste treatment and disposal. 

10 CFR Part 60 

High-level waste, Nuclear power 
plants and reactors, Nuclear materials, 
Penalty, Reporting and recordkeeping 
requirements, Waste treatment and 
disposal. 

Issuance 
For the reasons set out in the 

preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, the Nuclear Waste Policy 
Act of 1982, and 5 U.S.C. 553, the 
Nuclear Regulatory Commission is 
adopting the following amendments to 
10 CFR Part 2 and 10 CFR Part 60. 
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SUMMARY: The Nuclear Regulatory 
Commission (NRC) i1 iHuing regulationa 
that aet out licensing procedure,, 
performance objectives and technical 
requirements for the licenaing of 
facilities for the land disposal of low
level radioactive waste. The regulation 
ia necesaary to provide comprehensive 
national criteria applicable to the land 
dispoial of radioactive waste. Thia 
action la taken in reaponse to the needa 
and requests of the public, Consre1a. 
Industry, the atatea, the Commission. 
and other Federal agenciea for codified 
regulation, to govem the di1po1al of 
low-level radioactive wa1te. 
DATES: 10 CFR 20.311 of Part ZO 
effective date is December 27, 1983; 10 
CFR Part 81 and all other changes 
effective January 28, 1983. 
ADDRESSES: Documents referred to in 
this regulation may be examined at the 
CommiHion'a Public Document Room. 
1717 H Street NW., Washington. DC. 
Copies of NUREG'a may be obtained by 
writing the Superintendent of 
Document,, U.S. Govemment Printing 
Ofnce, CIB, SSOS, UCP, Washington. 
DC 20401 or the NRC/GPO Sales 
Program, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555. 

Copies of Branch Technical Positiom 
may be obtained from the Low Level 
Waste Licensing Branch, U.S. Nuclear 
Regulatory Commission, Waahington. 
DC20555. 
FOR FURTHER INFORMAnON CONTACT: 
Paul H. Lohaus, Low-Level Waate 
Licensing Branch. Division of Waate 
Management, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory CommiHion. Washington, 
DC 20555, telephone (301)427-4500. 

IUPPU!MENTARY INFORMAnON: 

Introduction 
The NRC is amending its regulations 

to provide specific requirements for 
licensing the land disposal of low level 
radioactive wastes containing source, 
apecial nuclear, or byproduct material 
The amendments provide licensing 
procedures, performance objectives, and 
technical criteria for licensing facilitie1 
for the land disposal of radioactive 
waste. Specifically, the regulatiom 
establish performance objective• for 
land diapoaal of waate; techni~ 
requirement, for the 1iting, .d~11SD, 
operations, and closure actiV1tie1 fo~ a 
near-aurface disp<>1al facility; tec:hmcal 
requirements concerning the wa111te form 
that waste generatore must meet for the 
land disposal of waste; classification of 
waste; institutional requirements; and 
administrative and procedural 
requirement, for licensing a disposal 
facility. Amendments to other.part~ are 
established to govem the certification 
and use of shipping manifeata to track 
waate shipmenta and clarify, but not 
1ubstantially modify, the require{llenta 
of existing regulations. Provi1ion11 for 
consultation and participation in license 
reviews by State govemment1 and 

Indian tribe, are also included. Specific 
requirementa for licensing facilitie~ for 
the dispoaal of radioactive wastea other 
than high level waste by altemative 
land disposal method, will be propoaed 
In subsequent ntlemakings. Di1posal of 
radioactive wastes by an individual 
licensee will continue to be governed by 
10 CFR Part 20. 
Background 

On October 25, 1978, the Commiasion 
published an Advance Notice of 
Proposed Rulemaking (43 FR 49811) 
regarding the development of specific 
regulations for the dispoaal of low-level 
radioactive wastes CU. W). The 
development of these regulations·wa1 in 
response to needa and requeata 
expressed by the public. the Congre1&, 
industry, the States, the Commission, 
and other Federal agencies for · 
codification of regulations for the 
disposal of LLW. The reapondenta to the 
advance notice 1trongly aupported the 
Commiasion'1 development of specific 
criteria and standards for the disposal of 
low-level waste. The commentl received 
by the Commission on the advance 
notice were uaed by the Commission in 
,coping the form and content of the draft 
Environmental Impact Statement (EIS) 
(NUREG-0782) and the regulation. 

On February 28, 1980, the Commi111ion 
also published a Notice of Availability 
of a preliminary draft regulation. dated 
November 5, 1979, annoµncing 
availability of the draft for public review 
and comment (45 FR 13104). This waa 
done to help ensure wide distribution 
and early public review and comment 
on the development of the ntle. Copiea 
of this draft regulation were distributed 
to all of the States. 

During the summer and fall of 1980, 
the Commission also sponsored four 
regional workshops to provide an 
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opportunity for open dialogue among 
representatives of the States, public 
Interest groups, Industry, and others on 
the iasueg to be addreHed In the Part 61 
rulemaking. These workshops were 
particularly useful In formulating our 
position, on the more ju(Wnental 
aspects of the rule and underlying 
assumptiona (such as the length of time 
we should aasume that active 
governmental contrail, could reasonably 
bs relied on). · 

Proposed 10 CFR Part 61 and 
conforming amendments were published 
OD July 24, 1981 (46 FR 38081). The 
original comment period waa due to 
expire October 22., 1981, 'but wH 
extended to January 14, 1982 to coincide 
with the 90-day comment period for the 
1upporting draft EIS (NUREG-0782). The 
availability of the draft EIS wH . 
aMounced on October 22, 1981 (46 FR 
51776). The proposed rule was sent to all 
Commission licenseee and copies were 
provided to Agreement State officiab to 
distribute to their llcensee11. 

Public commenl8 were received OD 
both the rule and draft EIS and may be 
examined at the Commission's Public 
Document Room (PDR) located at 1717 
H Street NW., Washington, D.C. 
Comments on the rule are available at 
the PDR Docket No. PR-2 et al. (46 FR 
38081). Commento on the draft EIS are 
available at the PDR referencing Docket 
No. PR-61 (46 FR 51776). 

A,total of 42 persons commented on 
the draft EIS. These coinmenten 
represented a variety of Interests. 
Comments were received from 21 States. 
8 lndustry/utilitles, 8 Federal agencies/ 
laboratories, 3 individuals and 2 broker/ 
disposal ftrme. The comments generally 
raised or. echoed the same issues raised 
concerning the rule except that some 
questions on the methodologies and 
presentation of results were raised. A 
detailed analysis of the comments on 
the draft EIS will be Included ao an 
appendix to the final EIS (NUREG-0945) 
which la being prepared 1 

Overview of Commentl on 10 CFR Part 
n 

A total of 107 different persons . 
submitted comments on the proposed 10 
CFR Part 61. The commentens 
represented a variety in interests. 
Comments were received from: 19 
industrial groups, 17 state groups. 15 
Individuals, 13 utilities, 9 federal 
agencies or laboratories, 6 universities. 4 
medical groups, 4 engineering firms, 4 
public interest groups, 4 profeosional' 
organizations, 3 broker/disposal firm,, 2 

'Collies ol lhl1 report may bu obtained by wrlttell 
nque1t lo the Dlvlalon arTechnlcal lnfonaaUon ud 
Document Control. Wenhlngton. D.C. :zosss. Cqpin 
will alto be made available £or lnspectlo11 or 
copytns For a fee at th• NRC Public Document 
Room. 1717 H Street NW., Waahington. D.C. 

legal groups, 2 surety groups, and S 
others. Commenter& offered from one to 
over 20 comments each. The topics 
addressed a wide range of iHues and all 
parts of the rule. 

The general response was quite 
favorable. Almost half (47) expressed 
explicit support of the rule or overall 
approach. Many of these commenters 
expre111ed some concern about one or a 
few specific provisions and most offered 
1uggestions for improvements. Mariy 
expressed the view that the rule 
provides a needed and adequate . 
framework for establishing additional 
low-level waste disposal capacity. The ' 
importance, reasonableness, and clarity 
of the rule were noted. Support was 
expressed by almost every sector. 

Only 15 commentera expressed any 
outright opposition to the rule or some 
significant portion of the rule. Most were 
individuals. No state group or current 
disposal site operator expressed 
opposition. The opposition expressed 
appeared to stem from objections to 
nuclear power and use of radioactive 
materials, opposition to shallow land 
burial as a disposal method in general 
and for TRU wastes ~ particular, 
opposition to perceived increase in coats 
to waste generatora, the regulatory 
burden of the licensing process, and the 
technical requirements in Subpart D of 
the proposed rule. Several of the 
commentera that expressed opposition 
offered suggestions for improving the 
rule, however. 

Most of the remaining commenters 
(45) offered constructive comments .. 
without taking a general position on the 
rule, or offered support with 
reservations about one or more aspects 
of the rule. 

All concerns expressed by all 
commenters are discussed in detail in a 
staff analysis of comments which ii 
available in the PDR. Because the 
volume of comments and analysis in 
detail occupy several hundred pages, the 
following discussion summarize, and 
responds to all comments of mal'or and 
generic significance. For examp e, 
comments on Part 61 standard 
provisions that are common to all 
Commission regulation, are not 
discussed In this summary, but are 
covered in the document available in the 
PDR. 
Summary of Comments for Proposed 
Part 1111 

Subpart A: General Provisions. A 
variety of comments were received that 
related to the scope of the rule. Two 
clarifying changes were made to make it 
clearer that uranium and thorium 
tailings as defined in Section lle(2) of 
the Atomic Energy Act of i9S4. &1 · 

amended. are not subject to the 
requirements of Part 61, but are . 
disposed of according to requirements In 
10 CFR Part 40. In addition. clarifying 
changes were made to state that the 
requirements of Part 81 do not apply to 
persons who are licensed by an 
Agreement State pursuant to authority 
relinquished to that State by the , 
Commission in accordance with Section 
274 of the Atomic Energy Act of 1~,.'11 
amended. , . , ·. 

Some commentera felt that provf11io~ 
should be made for·an individual to, . 
dispose of his or her own waste. Prlv~te 
waste disposal may be licensed under 
current provisions of 10 CFR Part 2Q. 
The CoiDmiHion feels that these . . 
provisions are adequate and that no 
change to Part 61 to accommodate . .. . 
private disposal is warranted. · ·: 

At least two State commentera asked 
about Agreement State requirementa . 
being compatible with Part 61. The· . · 
Commission is preparing guidance for .. 
States that will consider Section 61.Z. 
Definitions; Subpart C. Performan!=9 
Objectives; Subpart D, Technical 
Requirements for Land Disposal . 
Facilities; those portions of Subpart B 
that are necessary to implement the· 
provisions of $ubparta C and D; Section 
20.311, Transfer for disposal and 
manifests: and that P,Ortion of Subpart E 
requiring closure funding arrangements· 
as a matter of compatibility for the · 
Agreement States. Guidance will . 
identify those aspects where uniformity 
In desirable and those aspects where 
States would have flexibility in 
establishing their own requirements. 

It waa suggested that·construction of a 
disposal facility should be permitted to 
begin before a license is issued. The · 
Commission believes that to do so 
would have a detrimental effect on the ·· 
decisionmaldng process and therefore 
no change i1 being made to thil 
provision.; 

In the proposed rule, near surface 
disposal was defined in I 61.2 and . .. 
discussed in I 81.7 as disposal in the . 
upper 15-20 meteni of the earth'• · 
surface. Based on comments received. 
the wording could be misinterpreted. to · 
mean that disposal was allowed only 
between 15 and 20 meters or that deeper 
disposal was prohibited. The wording. 
was clarified to make it consistent with 
the wa111te classification requirementa. : 
(Class A and B wastes have no . 
minimum depth requirement and Cla11 
C wastes have a S met~r depth · 
requirement when relying on depth . . 
alone.) DispQsal at a depth greater than 
S meters would also be acceptable. 

Subpart B: Licenses. Comment, .. 
received on Subpart B covered a wide.·.: 
range of issues. Many were concerned 
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with clarification and intent. There 
:were, however, 1everal l11ue1 that were 
more 1ub1tantive and addreHed by a 
Iuse ,roup of commenten. · 

Several commenten were concerned 
that the language in aeveral place, 
required the applicant to demomtrate in 
the application that certain objectivea · 
were met. Their concerm were over 
what would con11titute a demon1tration. 
and ~e !mpo11lbWty of meeting an · 
objective with complete certainty u 
Implied by the language in the rule. The 
Comml11lon agreei with theae · 
commenten and changea have been 
made in appropriate place, to indicate 
that what the Co!lUDi111i:>n wantl lo 
Information or analyses that will 
provide reasonable &1surance that.the 
objective or requirement will be met. 
Other minor changes were made for 
purpoae1 of clarification. 
~ advllciry itatement in I m.13 that 

the ,round watu pathway wu 
1en11rally the meet 11gnificant for.near 
1urface di1po1aJ. in term1 of releBHB of 
ndioactivlty, was deleted. Thia aectioii 
require,· an analysis of all potential 
pathway, and. two commentatora · 
objected to singling out ground water. 

Several commenten expre11ed 
concern over the length of time. that the 
lice.ming proclisunigbt take end 
IU88Hted llmita be eatablished in the, 
regulationa. The Commi1olon doea not 
believe that thi1 i1 practicable, 
considering the uncertaintiea in 
predicting the quality of future. 
applicationa, the availability of 11taff 
re1ource11 at critical times, and the 
potential for hearings. The licensing 
proceo1 must be in accordance with tha 
Commi111ion'11 ml1eion to protect public 
health and 1&fety but the Commi111lon 
doe, agree that the licensing proce11 
mu1t be carried out in the minimum 
amount of time consilltent with thll 
mi11ion. Some change, In the procedural 
a1pecta of the rule are being made with 
1h11 in mind (1ee commenta, Subpart F). 
The CommJ11ion 1taff ia developin3 
technical po1ltion1 to aa11i1t applicants 
in preparing their applications and ii 
developing performance aaseasment 
capabilitiea that will enable the staff to 
perform timely review,. 

Nine commenten addresaed the 
language in I 81.25 that prevents the 
Ucen18f! from maldng any changes in the 
facility or procedures described in the · 
application except as provided for in 
1pecific license conditioru,. The 
commenten fe)t that this Wal 
unnece11arily restrictive, In that there 
may be aspectl of the facility or 
procedµrea that were described in the 
application. but which are not Important 
to public health and safety and the 

licensee 1hoiild be free to change them. 
The Commi111ion agreea. 1ince it wa1 not 
intended that all changeo be 1ubject to 
Commiseion review or approval. only 
thoae important to public health and 
safety. Section 81,%5 is changed 
accordingly. · 

Over a dozen commentera raised 
objections to the requirement that the 
licenae be renewed on the uaual five
)'ear Interval with a concomitant public 
notice on the opportunity to request a 
public hearing; The dominant reuon for 
these objection, is the burden that la 
perceived if public hearings were held 
every five years at the time of license 
renewal. The CommiHion believes that 
a periodic reaHessment by the licensee 
and the Commission staff ia nece111ary. 
This reassessment should factor In the 
past operating experience11 of the 
dfaposal facility, the results of 
monitoring data, changing economic 
conditions 'that might affect financial 
aHurance11, advances in technology, ,tc. 
While there are alternatives to license 
renewal In order to ensure thel!le 
periodic reappraisals, the Commission 
baa found through its experience that 
periodic license renewal is the moiit 
effective method. As for the public 
notice of the renewal and the notice of 
opportunity to request a public hearing, 
the Commission agrees that thi1 ii not 
necessary and it has been deleted. 
Deleting this requirement will not have 
an adverse effect on the public'11 interest 
arid rights. According to revised I 81.%5, 
any changes to the license condition• 
from a license renewal process would 
be subject to notice .and opportunity to 
request hearings if the condition, were 
in the highest category specified in that 
section (paragraph 61.25(a)(1)). 
· Two commentera 1ugge1ted not 

subjecting_ the licensee to an opportunity 
for hearin~ at the time of 1ite cloaare. 
The Commission believes that this la an 
important and worthwhile time to 
provide for public participation. No 
changes were made. . 

While none of the commentera took 
exceptlo,n with the need for a period of 
post-closure observation and 
maintenance by the licensee, a number 
did object· to the open-endedneas of the 
requirements that this period be for "a 
minimum of five yean." Thi11 proviaion 
has been changed to 1tate that the 
period will normally be five yeara, but 
that shorter or longer periods may be 
approved by the Commissioa ID 
connection with the approval of the 11ite 
closure plan for a specific llite. . 

Several commentera, including Chem
Nuclear Systems, Inc., and U.S. Ecology, 
the operatora of the existing dispo1al 
facilities, were concerned about 
possible delays in transfer of the license 

to the 1ite owner at tae end of the post
closure observation period. They foresee 
the pouibility of more 1tringeet 
requirements being Imposed at th.I, Ume, 
thereby delaying the transfer with an 
adverse effect on the ab~ty of the 
licenaee to effect proper clo1ure due to 
chqea beyond the financial 
requirements initially eatabli1hed. The 
Commission recognize, thi1 po11ibility, 
but it ia beyond the CommilJaion's 
authority to control or regulate tlle aite 
owner and force the transfer to take 
place. Arly requirements for transfer 
that are outside the public health and 
.aafety conaideratiom pre1cribed by Part 
61 became a matter of contract or 
agreement between the eite owner and 
the 1ite operator. With the Low Level 
Radioactive Waste Policy Act laying the 
responaibility for di1po1~l oflow level 
wute on the Statea, It ii obviows that 
the State, will play an increuinglr 
Important role. State authorities. who.ID 
all likelihood will be the 11ite ownen, 
1hould become active participanta In the 
diapoaal activities from tht earlieat 
1tage1 of development throush site 
closure and 1tabilizatlon so that at the 
time of oite transfer to them for · 
Institutional control. IAere are no 
unforeseen obstaclea to the orderly and 
timely transfer. Part 81 provides fer this 
participation in the licensins proce111, 
and &1 landlord. there are other avenliea 
of participation. 

Subpart C· Performance Objectives. A 
dozen commenten addreased the 
approach taken in Part 61 to establish 
performaru:e objectives supplemented 
by some minimum technical 
requirements. All commenten except 
three 1upported the approach of 
addreaains dispoul from an ovSl'aB 
system, standpoldl. I.e .. establishing 
overall performance objective.· snd 
minimam technical requirements and 
leaving considerable flexibility on bow 
an applicant or licensee would dsaip 
and operate a lite. Of the three who 
disagreed. one felt that the concern for 
public health and safety i1 IO pat that 
the rule ahould be based on prescriptive 
requirements: one felt that there should 
be no technical requirements in the rule, 
only performance objectives: and the • 
third felt that the rule le restrictive by 
establishing both performance 
objective11 and technical requirementa. 
On balance, the comments were judged 
to be supportive of the mix of objectivea 
and requirementa and no changes have 
been made in this regard. 

One commenter cballensed the 
performance objectives in Part 61 H 
being premature In advance of relevant 
EPA standards and beyond the agency's 
authority to the extent that they are not 
already embodied in 10 CFR Part 10 and 
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that they are unduly stringent and , 
unsupported. With respect to ,trls 
comment. EPA. under its ambient 
environmental standards setting 
authority assigned by Reorganization 
Plan No. 3 of 1970 has the S11thority to 
prepare a standard that will set Umit1 
for releases of radioactivity to the 
general environment from disposal 
facilities. Presently there is no a.uch EPA 
standa.rd. In the absence of aucb a· 
1tandard. the Commission e:umined 11 

range of limits which bound that 
expected for the EPA standard and 
selected a proposed performance 
objective that establishes a release limit 
for the site boundary, a regulatory 
action within the limits of NRC 
authority. In a rulemaking action. the 
Commission ia not aolely limited to 
existing standards in Part 20 and the 
Commiasioo does not intend to 
withdraw any portion of the rule that 
may be related to the performaace 
objectives. 

With regard to the specific 
perfOl'Dlance objective for releases to 
the environment. the Environmental 
Protection Agency commented that the· . 

· establishment of an individual exposure 
limit at the site boundary for releases as 
proposed in I 81.41 is appropriate. They 
stated that the range of 1 to 25 mrem/yr 
analyzed by the Commission was a 
reasonable range that shou)d encompas1 
any standard which EPA might derive 
for low level waste disposal facilities. 
Based on the Commission's.analysia, 
NRC does not anticipate any need to 
change the technical requirements of 
Part 61 to meet a future EPA standard. 
In their comments, EPA stated their 
opinion that it was inappropriate to 
apply the EPA drinking water standard 
as proposed in I 61,41. Accordingly, this 
part of the performance objective haa 
been deleted. However, this doe, not 
diminish the Commiaaion's concern over 
protecting sources of drinking wat~. 
The Commission will a1111esa the 
potential Impact on drinking water 
suppliea as part of ita licensing review, 

Reaction to the proposed performance 
objective to protect potential 
inadvertent Intruders was mixed. There 
were some who felt the proposed 500 
mrem whole body dose to the intruder 
was too high. some felt that it wa1 the 
right value for a standard, and othera 
felt that higher·values were in order. · 
Those that felt that the standard should 
be higher suggested value, of S rem or 
25 rem (the Department of Energy] to 
correspond to limits for occupational 
exposure or one-time exposures to 
workers from potential accidents. A 
number of commeutera, in &heir 
comments about considering the 

probability that intrusion will occur, 
expressed concem about weighting too 
heavily the protection against 
inadvertent intrusion in determining 
disposal requirements for waste. Based 
on these comments. the Commisaion · 
believes that the primary concem of 
those who feel that the intruder 
protection objective ls too restrictive is 
the effect that this baa on the · 
concentrations of certain nuclides that 
are acceptable for disposal in a near 
surface facility and the need to meet 
additional requirements such as stability 
for some wastes. With this in mind, and 
in response to other comments, the 
Commisalon has reevaluated the 

. calculations that establish the waste 
classification concentration limita to 
eliminate unnecessarily conservative 
aasumptions with the result that the 
analysis ie more realistic and the limita 

· for several Important Isotopes have been 
raised. With this action. the Commission 
believes that most of the concerns of 
those who encouraged higher exposure 
limita or less emphasis on protection of 
intruders will have been met. 

With respect to those who suggested 
that lower limits would be appropriate, 

·. there were no compelling arguments or 
technical demonstrations presented that 
persuaded the Commission to lower the 
dose limit for intruders. 

The EPA recommended that the 500 . 
mrem dose limit be deleted from the 
performance objective, since the . 
licensee would not be able to monitor or 
demostrate compliance with a specific 
dose limit that applies to an event that 

. might occur hundreds of years from · 
now. They did recommend use of the 500 
mrem whole body dose limit coupled· 
with Al.ARA as the basis for 
determining the concentration limits In 
Table 1 of Part 61. The 500 mrem doll8 
limit h81J been deleted from the· 
performance objective but retained Bl 
the bail1 of the waste clasaification 

··limits •. 
Comments were offered that more 

empha1i1 11hould be placed on 
requirements, 11uch as the use of durable 
monument, to warn potential intrudera. 
Thia concept is incorporated in the 
regulatiol'i. · 

Acta of terrorism and sabotage were 
identified 81 possible intrusion problems 
and suggestions were made for 
protecting against such acts. The 
Commission does not feel that the 
likelihood of such events or the 

. magnitude of the effects of such acts are 
sufflclent to warrant requirements in 
this regard. 

EPA asked for a clarification of the 
intent of the performance objective in 
I 61.43 81 it pertains to effluent, from 
the site. This performance objective 

11tate1 that operations at the land 
diaposalfacillty must be conducted ID 
compliance with. the 11tandarda for 
radiation protection set out in Part 20. · · 
Part 20 contains standard.a for 
concentrations of radiolsotopea in air 
and water released from a licemed · 
facility. Section 81.41 nets forth limits on . 
concentration, of radioisotopes relea1ed:' 
from a land di1po1al facility which are·· 
lower than those In Part 20; It la the , w · · · 
CommiD11lon'1 Intent that the provisioiil 
of Part 20 will apply to all aapecll of< 
radiation protection durins operation· . 
except for releases of radioactivity fi:om 
the site which will be governed by the· · 
more stringent requirements of I 61,41~ · 
The .rule has been modified to clarify . 
this point. · : · · 

Commenters pointed out a need to be 
clearer In the rule on how the principle 
of maintaining radiation expo·11ure1 to a 
level that le as low as reasonably 
achievable (Al.ARA] will be handled. 
The CommiHion intends that the . · · 
Al.ARA principle apply to the . , ... · · 
performance objectives for long-term 
environmental release and protection of · 
individuals during site operatiom; It .. 
cannot apply to the intruder 
performance objective, since Part 81 aetl 
out the requirements for protection and 
intrusion which la beyond the disposal 
facility licensea'ii control Appropriate 
changes have been made in H 81.41 and' · 
81.43 to reflect the Al.ARA principle. . .. 

Subpart D: § 81.SO. Disposal Sita . 
Suitability for Near-Surface Disposal. 
Approximately two dozen commentera 
offered comments on varioua aspects of 
I 61.50, addre11&ing disposal aite 
suitability requirementa •. Theae 
comments addreH eight subject areu 
which are discuased below. . 

Eight comments were received on the 
requirement that the disposal site ,hall . 
be capable of being characterized. · · 
modeled. analyzed, and :monitored. The 
comments were directed to the · 
perceived vaguene111 of the requirement. ·· 
i.e., what does it mean to be capable of 
being characterized, modeled, anal~ 
and monitored? Some commentera · · · 
offered 11uggeited rewording or 
examples. The Commission ha1 181ued a 
1taff technical posiUon (NUREC--090Z) 
that provide, interpretation and · 
explanation of the meaning and intent of 
this requirement. In the technical 
position, it 11 explained that the 1lte 
cbaracteriatii:3 must be such that limited 
site characterization can adequately 
define the site characteristic, spatially 
acro111 the dispo'aal site and that 1ltli 
charecteriatic1 should vary with a 
sufficiently narrow range so that the 
input to modeling is representative of 
the bydrogeologic units and the 
assumptions underlying the modeling 
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"--. · illd. Further, natural proceHee 
atlocting the dilpo1al 1ite 1hould be 
CM:CllfflD8 ,at a comiltent and definable 
rate 1uch that the modeling of the 1lte 
will repre1ent both preaent and 
antic:lpatable 1ite conditiom after 
dOIUl'II. Finally, 1lte characterl1tic, muat 
be 1uch that a reuonable number of 
monitoring point. can adequately 
deacrlba the extent to which 
radionuclide• have migrated from the 
waate di1poial units. In addition, the 
Commi111lon'1 1taff ii developing an in
houae modelins capability and will 
1hare that capability through pre
quallGcation. of prospective computer 
codia. The Commiaaion believe, that a 
c:onciu ,tatement in the rule alons with 
guidaiica OD theae 1ubjects provided by 
technical position papers and 
Regul~tory Guide, ii appropriate. 

Se:verel upecta related to ground. 
water were addre11ed in the comments. 
Three commentera (Ontario Hydro, the 
Department of Interior, and the 
Department of Energy) endorsed the 
provilion in I Dt.50(a)(7) that permita 
dilpoaalbelow the water table where 
diffuion dominated the ground water 
flow ayatem. --, · 

,The Department of Interlo~ 
recommended using the term, 
~lecular diffusion" and both they and 
Ontario Hydro 1uge11ted specifying a 
limit for toil hydraulic conductivity of 
leH than 10-•cm/aec. as appropriate. 
There were several commenten who 
disagreed with this provision and 
recomniendedtotalcontainmentor 
aome minimum depth to the water table. 

The Commission envisions a site that 
would aati11fy the exception in section 
81.50(a)(7) aa one with an inactive flow 
ay1tem 10 that the water which would_ 
contact the walitea would move on the 
order of lea, than one foot per year. 
Given ~e low hydraulic conductivity 
and effective poro1ity of the 1oils, very 
little water would actually contact the. 
wa,te Ol' flow from the di11po11al units. 
The travel Ume will re1ult in 1ufficient 
reduction of concentration of the 1mall 
amounts rele&1ed and fine-grained soila 
will typically provide 1ignificant 
attenuation for moat radionuclidee. No 
change h&1 been made to thi1 provi1ion 
of.therule. · 

Several commentera 1ugge1ted 
requirements on retardation propertiee 
for aoila, both imperviou1 and porous. 
One 1n1gge1ted a leachate collection and 
treatment ayetem for the impervious 
1oil,; The Commi1111ion doea not comider 
It epproprlate to aet forth specific valuea 
for characteristics which promote . 
attenuation of radionuclides. Wherea1 
attenuation 11 advantageous for some · 
redionuclide1, others such as H-3, C-H, 

and l-129 may aot be 1lgnlficantly 
attenuated. The Commi111ion believes 
that reliance' 1hould be placed on 1iti111 
requirements which will keep water 
away from wastes, result ill low 
volumes of contaminated water being 
releaHd, and provide a lo1J8 travel time 
for decay. n.e Commisalon takn 
exceptioa to any design which relie1 on 
• leachate collection and treatment 
1y1tem to reduce migration. Bach a 
design 11 expected to result in a · 
requirement for continued active 1ite 
maintenance, therefore violating the 
performance objective in I 61.44. 

Several comments recommended that 
the natural l"ellource1 conaidered under 
I 61,50(a)(') 11pecifically include ground 
water and aquifers underlying the 1ite 
and that the resource, of significance 
were not limited to "economid' 
significance. Another 1uggested that the 
reaourcea be "known" resources ao that 
the applicant would not have to ensage 
in an extensive exploration program to 

.·aHure that there were no 1fgnificant 
natural reaources. The Commi111ion 
considen ground water and aquifen to 
be natural reeource11 in the context of 
this requirement. The Commisaion also 
agrees that it 1hould not be necessary to 
conduct extensjve exploration studies to 
prove that no re11ourcell exisl Several 
changes have been made in tae sections 
relatins to ground watet to reflect these 
commenta. 

Commenters raised four question, on 
the siting requirements related to 
1urface water drainage. These can be 
1ummari~d as (1) defmition of certain 
terms such ae upstream drainage areas. 
coastal high-hazard area and wetland; 
(2) the adequacy of the exclusion of 
waste disposal based on the 100-year 
floodplain; (3) whether engineering . 
drainage modifications can be made in 
order to meet the requirements; and (4) 
the vagueness of some terma. 

With respect to the terms "coaetal 
high-hazard area" and "wetland," these 
are defined in Executive Order 11988 (42 
fR 26951, May 25, 1977), Floodplain · 
Management Guidelines which 111 noted 
in the rule. The term "upstream drainage 
area" can be defined in conventional 
hydrologic terms as all the land surface 
which drains, either by chaMel. flow .or 
sheetwash, across the disposal facility. 

The 100-year floodplain i11 that lend 
which would be inundated by a flood 
having e 1 in 100 chance of occurring in 
any particular year. The Commission 
feels the major hazard due to flooding is 
associated wi"th the period of site 
operations when disposal units are . 
open. Because of other provisions of ~e 
ru_le, the disposal units will be open a 
comparatively short time. Once closed. 
the covers and site drainage 1ystem will 

provide protection against the effects of 
flood"q. The CommiNlon con11ders 300 
or 500-year Doodplaln• to be 
unnecessarily restrictive: and q11esticma 
whether an adequata data baae or 
standard method1 of determining 1acb 
floodpl11ln1 exist. 

The question on engineering 
modification, will be addre11&ed lftOl'9 
fully In staff technical po11Won1 related 
to site euitabliity. 1e)ection and 
characterization and to site design and 
operations. Engineering features may be 
used to improve site drainage ODd 
protect against flooding durins · · 
operatiom. ~ 

With respect to the vaguene111, or non
prescriptive, nature of the requirements, 
the Commission considers the 1iting 
requirements as 11te 1creening tools 
which will be met in most cases and 
which. If not met fully, would require a 
11ite~specmc evaluation to determine , 
whether en exemption is W81T8nted. Tlie 
Commiaaion finds this preferable to 
treating more·preacriptive siting 
requirements ae exclusionary. 

Minor changes of a clarifying nature 
have been made to the requiremenu 
related to flooding. · 

Several commentere suggested that 
radioactive waste disposal facilities 
could be colocated with hllZ!lrdous 
waste disposal facilities. 'I'Jae 
Comm.lesion does not object to this aa 
long &1 the facilitie1 are separated from 
one· another and the wastes are not 
commingled. The prDVisions of I 61.50 
pertaining to nearby facilitiea not 
adversely impacting the ability of the 
site to meet-the performance objectives 
or significantly masking the 
environmental monitoring pl'.981"am 
would have to be mel · 

Several commentert1 raised the 
question of relevance of seismic or 
volcanic hazards to low level wa,te 
disposal, given the orders of mqnitude 
difference between tho time fremea for 
those geologic phenomenm and the 
hazard of the low-level wastes. Concern was. also expressed that certain areas, 
such as California, would have all 
potential sites eliminated by dae 
requirement.to avoid seismic areae. 

The requirement. as written. provides 
the Commission a mechanism for site 
specific itvaluetion of auch factors u 
recurrence intervals, probabilities, 
liquefaction potential. and ground 
accelerations to compare against a Ions
term (500-year) radiological hazard and 
the disposal requirements of Part 61. 
This minimum technical requirement 
would not arbitrarily eliminate potential 
sites so much as It would provide • site 
screening test whlch will be met in moat 
cases and will mandate a thorough 



PART 61 • STATEMENTS OF CONSIDERATION 

evaluatioa of aite performllllCII in lll"eU 
of lwowa tectonic hazards. 

Several persona commented oa the 
reliabWty of long tarm projectiolia of 
population growda. Th11 Commialion 
recognize• such projectiona have a 
degree of uncertainty. Part of the 1taff 
review of miy projection focuaea on tbi1 
uncertainty and how lt ha, been 
handled 't!Y the. applicant. Prevloua 
experience 'with commercial low•level . 
disposal sites illuatrate that IUitable 
sites can reasonably be found in area, 
of low population density and minimal 
population growth potential 

Two commenten1 suggested a· 111tins 
requirement based on accessibility to 
major transportation routes. Thia iaeue 
becomes a consideration ~ site . 
,election and the evaluation of 
altemstivea required under NEPA and la 
not neceaeary in the rale. , · . · 

Individual comments were ~ived 
1uggeating siting requirements related to 
mechanical and physical propertlea of 
soi.ls to make them suitable for 
compaction and aupporttns construction 
equipment, and requirements to avoid 
areas of high natural radioactivity. 
Changes to tire rule were not deemed 
necessary. The m11chanical and physical 
characteristics of soils are facton to be· 
addressed in the site design and 
operatiom in order to meet stabilization 
requirementl and objectives. With 
respect to areas. of hish natural 
radioactivity, these areas would be 
excluded If they could be shown to 
violate the ability to carry out a . 
monitorlna program. Otherwise, tbs 
Commission sees no valid reason for 
excluding these areaL 

Several commenten raised the 
general question of the length of time the 
various siting or design requirement, 
have to be aatisfied. Othen requested 
that the design basui.natural eventa or 
phenomena be identified and that the 
length of time .for consideration 
associated with these be stated. 

The ailing. design. and waste form 
requirements relate to both stability of 
the disposal site and control of release• 
within acceptable limita. Reliance must 
be placed for a longer time on the site 
since the waste form and design 
features will decrease in effectiveneae 
over time. Therefore, each of the lliting 
reqµirements should be considered 
aj,plicalxe over the indefinite future and 
should be evaluated for at leut • 500-
year time frame. A 500-year time frame 
for design basis natural events.or · 
phenomena should also be applied. 

Subpart D: § 81.51, Disposal Site 
Design for Land Disposal. Five · 
commenten1 objected to the 
abeolateneu of the requlrementl In 

I 81.51 relative to preventing Infiltration 
and eliminating the contact of water 
with waste. Commentc were &!ao 
expreaeed requesting preferential 
consideration be given to P,rogresaiw 
slope demign for burial and concern wu 
expressed that tlie rule does not provide 
specific guidance for engineered 
featuru. Commenten also expressed 
concem that site areas uaed for disposal 
of Claaa A waste will require more 
maintenance. · . . · 

The requirements referred to are 
expreaeed a1 design objectives. Given 
tha.t these are. d~sign objectlvet, · the · 
actual achievement will be to mfnimln. 
rather than absolutely preveni or 
eliminate. The achievement level should 
be aa near the design objectives ea la 
practicable. The wording of theae · 
paragraphs has been changed to reflect 
this. With respect to progreaslve alopo 
design for burial, the regulation doea not 
sp~ify the type of disposal unit. The 
site designer shoµlci give particular 
attention to the design of that portion of 
the facility used for the disposal of Claas 
A waotes 110 that the inherently umtable 
Clas• A wastes will not interfere with 
the long-term stability of the site. 

Four commenten recommended that 
warning signs or permanent 
Identification monwnenta be employed 
as a deterrent to inadvertent intrusion. 
Several suggested a design lifetime of 
500 yean for such markers. . . 

Although there.are few "signs" In the 
traditional sense that have design liveB 
approaching 500 years, the Commission 
would consider such things as ·granite 
monuments near the survey marker . 
control points as ail appropriate adjunct 
to the physical intruder barrien 
employed in the disposal of the waste. A · 
change to the rule haa been made to 
require mch monumenll at the time the 
ncense la terminated. · 

Subpart D: § 81.52, !,and Disposal' 
Facility Oj,eration and Disposa/.Sita 
Closure. There were several is1ue1 . 
related to facility operation and site 
closure Identified by.about thhv 
commenters. A half dozen· commenten 
raised questions with respect to ·the 
requirement that Claae A waste be · 
segregated from other claSSea of waste. 
Question, also addressed the need for 
segregation during transportatfon. the 
meaning and intent of the term. 
"Interaction." and the need for 
aegregatfon In arid sites. · ' 

The intent of the rule ii not to prohlbtt 
WHte from more than one clasa from · 
being shipped on the Bame transport . 
vehicle. Consistent with appropriate 
transportation regulations, the 
Commission haa no objection to 
commingling different claue1 of waste 
iD transport. 

In identifying tlie need to clarify ·t.him 
. tenn ."Interaction.~ the comment.en 
noted thst it waa vague and. 
unenforceable, could include misratioa. 
and could be pbyaical ar c:bamlcal 
Interaction. · 

The Intent of the rule I.a to protect · 
Class B and C waateL Clua A wutN . 
could interact with other wutea dlrecU, 
through th' release of abaorbed Uquidt. 
1tolvent1, ~. o~~ mobile componenta. ,. , 
that might be present In Clan A waate. 
Indirect Interaction could reault from, . 
degradation of Class A waste and 1t1 
lack of stability. Consolidation of Clan 
A wastes would provide a leu stable 
support whJcb could contribute to failure 
of the.disposal unit cover leadfDs ta 
increased pretjpitation IDfiltratfon ~ . 
IW'face water lntruslon.·The degree to 
which these lnteractiom could OCCIII' 

dependa to a large extent on lite 1pec:iflc 
c:haracterl1tica and the Commiallan ·· 
doe• not believe that it ii appropriate to. 
set a prescriptive requirement In thia 
area In the rule. The wordiDi of thil 
requirement ha, been changed to deftna 
the purpose.for the 1egregation and 
minimizaUon of interaction between the 
segregated waotea. The rule also pannlt• 
Class A waste that meets the stability 
requirements to be placed with ClaA B 
and C waatea. · 

The Sta to of Washington regulate, tb 
disposal site- located In an arid region 
near Richland. Washington. The State . 
noted that without the likelihood of 
ground water o~ aurface water being 
factora at arid sites, segregation' of Clau 
A wastes aeema to be unnecessary. ·' 
They also noted that commingling ClcA 
A and B wastes would dilute the Cla11 B 
waotea and have potential benefit. 

The State'a observation, may have 
merit for arid 11ite1 but are difficult to 
adopt In a rule that muat addreu Bites 
located in allpart1 of the country. 'l1ie 
CommlHlon anticipated the need to · 
consider altemattve disposal 
requiremenll and included I 81.N; 
"Alternative requiremenll for dulp 
and operatfona" to provide for 
consideration of aucb altemativu. 

A number of c:ommentera noted that · 
factora other than waste form play a 
role In uauring the stability of the alt& 
In the area of site operation1, theee 
factors are identified H the way In 
which waste is emplaced .and the filllns 
of voids In between.waste packagea 
after emplacement Several pointed out · 
the stability problema (slumping. etc.) 
that could still be aasociated with 
disposal units containing the segregated 
and unstable Cla11 A waste. A number 
of commentera objected to the 
requirement that waatea muat be 
emplaced In an orderly manner beca111e 
of perceived Increased expoaurn. The 
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requirement that wa1 propo1ed In 
paragraph(') of I 8t.52{a) waa Intended 
to auure that the placement ol packqea 
Into a dllpo1al unit did not destroy the 
Integrity of the package in order to 
mtnimlze the possibility of rele&1e1 of 
cmtaminatian. and alao to minimize the 
wold 1pace1 betwl!ea packages ao that 
this would not be a contributor lo site 
lutability. It ha1 been a common 
practice at w1111te di1po1al facilitie1 to 
dilinp some wastes over the edge of a 
disposal trench with the package, 
falli113 and tumbling to the trench 
bolt.om where they ended up • random 
amingement. '11u1 practice jeopardizes 

· package integrity and does not permit 
acceli1 to voids between packages ao 
that they could be backfilled. The 
a11&umption by the commenten that 
orderly emplacement nece1sitate11 
Increased hanc:llins by alte opemtore 
with renultant higher radiation 
expo~!I i11 not nece1111arily the caae. 
Liftms and stacking devices are 
currently in use for low level waste 
c!l11po1al that permit remote lifting and 
emplacement in the disposal trench 
"""thciut lncreaeed occupational 
exposure. The resulting emplacement 
meeta the. Intent of protection of 
packasinl Integrity and acce1111 to void 
,paces. Since the term '"orderly" wa1 
subject to misinterpretation, the 
requirement has been rewritten to 
remove the term and to specify the 
objectives of emplacement. 

Six commentel'II addreHed the 
requirement for maintaining a buffer 
zone of at least .100 feet. These 
commenta generally supported the 
concept and purposes of a buffer zone, 
but questioned whether the specified 100 
feet was aufficienL The Department of 
the Interior suggested that the buffer 
zone should be three dimensional to 
include 110me distance below the 
disposal site. 

In respoaae to these comments, the 
Commission has restated the 
requirement in tet'IDI of the objective to 
carry out monitoring activities and take 
mitigative measures if needed. and has 
made the buffer zone three dimensional. 

Several persons commented on the 
need to conduct ancillary activities at 
the disposal facility such as storage, 
waste treatment, truck terminals, etc. 
Concern was expressed over the 
language in i 61.51{a)(7) that would 
seem to preclude such activitieu. Others 
felt that provisions should be made in 
Part 81 for the description and licenalng 
of 1uch activities. 

The provision of i 61.51 that caused 
the concem wu that the disposal !rite 
shall be med exclusively for the 
disposal of radioactive wastes. The 

intent of this provision was to prevent 
the disposal of wastes such as toxic o'r 
hazardous chemicals which do not 
contain radioactive material at the 
facility. It was not intended, as could 
easily be inferred from the way the 
requirement was worded, that disposal 
is the only activity that could take place. 
Corrective word changes have been 
made to clarify this. The purpose of Part 
61 is to specify the regulatory 
requirements for the disposal of 
radioactive waste. Existing 
requirements in Parts 30, 40, 70, et al., 
would govern the licensing of other 
activities ~volving licensed radioactivi! 
materials, such as waste treatment or 
1torage. 

Several comments questioned the 
meaning of the term "a few percent 
above background" as applied to the 
requirement that limits radiation levels 
· at the surface of the dispose) unit cover. 
Some suggested values from as low a11 1 
percent of background to ae high as 1 
mrem/hour (about 5.000 percent of 
bacqround). One commenter suggested 
that ihe radiation limit should not be 
confined to gamma radiation, but should 
be expressed as a dose rate to include 
other types of radiation.· 

The rules in Part 20 contain provisions 
for premissible levels of radiation in 
unrestric'ted areas in I 20.105. The 
Commission considers these to be 
appropriate for application at the time 
that the disposal facility license is 
transferred to the site owner for the 
period of institutional control. Although 
access to ·the site will be controlled to 
prevent inadvertent intrusion and the 
site could be viewed as III restricted 
area, the Commission believes it is not 
proper to consider those who do have 
accellli, such as caretakers and site 
maintenance personnel, as radiation 
workera who could receive much higher 
occupational exposures. Therefore, 
I 61.52(a}(6) has been changed to reflect 
the Part 20 unrestricted limits. 

A number of other individual 
comment! and uuggestion1 were 
considered and were addreesed in the 
detailed analysis of comments. Some 
clarifying changes were made to the rule 
as 11 result. 

Subpart D: § 61.53, Environmental 
Monitoring. Only nine commenters 
addressed the provisions for 
environmental monitoring. One 
commenter observed that analyses of 
releaoe pathways should be conducted 
10 that they may be validated by data 
acquired from subsequent monitoring, a 
point with which the Commiesion 
agrees. Two comments addre11ed the 
12,month preoperational monitoring 
requirement: one thought it too long, the 
other too short. While a one-year period 

of 11ite 11pecific data may not provide the 
range of fluctuations in data expected 
over a longer period, the 1ite specific 
data can be augmented by 
reconnaissance level data or regional 
data that can be correlated with the site
specific data. These activities should be 
started early enough in the site 
development procese that they do not 
interfere with a timely submittal of an 
application. Additional data may be 
obtained 811 the licensing proce1111 
continues which can be used to update 
the application. 

It was noted that the environmental 
monitoring requirements are not 
detailed or specific and at least one 
commenter suggested that highly 
detailed prescriptive requirements be 
set forth. Because of the wide variety of 
1ite-1pecific conditions, and a desire to 
avoid overly prescriptive requirements 
in Part 81, the Commission does not feel 
that this suggestion i11 practicable. A 
Branch Technical Position on , 
Monitoring is being prepared and will 
provide additional guidance. · 

It was pointed out that one important 
purpose of a monitoring system is to 
provide early warning of migration of 
radionuclides from the disposal site 
before they leave the site boundary. The 
Commission agrees, and has made a 
clarifying change to that effect. 

The Department of Interior 
recommended that "geochemistry" be 
added to the site characteristics to be 
studied. This has been done. 

Subpart D: § 61.55, Waste 
Classification. Over half of the 
commentere on Part 61 offered 
comments on one aspect or another of 
the waste classification provisions. 
Nearly 20 different issues were 
identified and addressed in the staff's 
detailed analysie of comments. In 
general. there was support for the 
concept of identifying wastes that were 
generally acceptable for near-surface 
disposal and further dividing this 
general category into more specific 
classes. Moat of the comments were 
related to understanding how these 
categorie9 were established and the 
basis for them: 11upport for further 
identifying a cla1111 of waste that would 
not be or any regulatory concern 
because ·of its low radioactivity, i.e., a 
"de minimis" level; what should the 
upper limits be particularly for certain 
radioisotopes such as the transuranic 
elements; what provisions will be made 
for disposal of waste that exceed the 
limits for near-surface.disposal; and 
how doee a waste generator show 
compliance with the waste classification 
requirements. There were a large 
number of comments requesting 
clarification and restructuring of the 
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requirements to make them more 
understandable, as well as a number of 
miscellaneous comments. 

With respect to those comments that 
the numbers used to define waste 
classification were not adequately 
explained or supported in Part 61, it 
should be noted that most such 
comments were eubmitted before the 
supporting Draft Environmental Impact 
Statement (DEIS) for Part 61 became . 
generally available. Since a 
considerable part of the DEIS is devoted 
to the derivation of the waste. 
classification numbers, the Commission 
does not feel that the basis needs to be 
repeated in detail in the rule. The 
Commission is preparing an analysis of 
the comments received on the DEIS and 
theae comments will be factored into the 
final EIS to make the basis for waste 
classification values more 
understandable. Other commenters on 
the numerical values suggested the use 
of values reported in an earlier NRC 
contractor document. NUREG/CR-1005. 
The present waste classification scheme 
proposed in Part 61 drew on this and 
other earlier work; however, the earlier 
approaches to waste classification did 
not consider the effects of etability or. 
waste form. . 

. Table 1 Proposed values for several 
radionuclides that were the same value 
regardlese of the class of waste. This 
has lead to some confusion and 
misunderstanding. In the disposal of 
wastes, precautions are taken to provide 
protection against ~trusion for the first 
several hundred years. These 
precautions include institutional 
controls, waste form requirements, and 
intruder barriers. There are certain 
radionuclidea common to waste that are 
of such a long half-life that they will be 
present several hundred years from now 
in essentially the same concentration as 
when they were originally disposed. 
Therefore, the rule limits the initial 
concentrations of these radionuclide& to 
values that will be acceptable after 
several hundred years when the 
intrusion protection measures are not 
considered to be effective. · 

Over one fourth of all commentera 
endorsed the concept of setting level! 
for wastes below which there is no 
regulatory concern, the so-called "de 
minimis" level. Some of the commenters 
supporting the de minimis concept made 
direct reference to the Commission's 
position that exempting particular waste 
streams from compliance with the Part 
61 regulations was preferable to setting 
generic levels for all isotopes. Several 
disagreed with this position. although at 
least one of these commenten remarked 
that as there is not yet a consensus on a 

generic de minimis level, any level 
chosen would be premature. A number 
of other commenters suggested that a de 
minimis classification be added to the 
Part 61 regulations, perhapa as an 
additional column in Table 1. 

Several commeritera suggested that 
NRC permit case-by-case review of 
requests for specific application of the 
de minimis concept during the period 
criteria are being developed. Othen 
suggested 11pecific values for specific 
waste streams or radioisotopes: 

The fundamental concem of 
practicially all commenten was riot 81 
much whether a generic or a case-by
case approach be taken, but rather that 
action to develop de minim.is standard 
should be taken as soon as possible. 

The Commisaion agrees with the 
importance of setting timely standarda 
for disposal of certain wastea by lesa 
restrictive means. The Commission 
agrees with the commenters that 
establishment of such de minim.is level• 
would reduce costs of disposal for many 
licensees and would also conserve 
spaca in disposal facilities which are 
otherwise designed for wastes having 
much higher activities. The Commission 
also believes that establishment of de 
minimis levels is important in enhancing 
overall stability of a disposal facility, 
and therefore in reducing potential long
term site maintenance and 
corresponding costs, since de minim!• 
levela would reduce the volume of Clasa 
A waste. This would also tend to reduce 
ground water migration impacts, since 
1ubsidence and water infiltration would 
be reduced. 

Regarding the issue of setting de 
minim.is levels on a generic or on a can
by-case basis, the Commission still 
believes that the current policy of 
examining waste stream, on a case-by
case basis will result in the quickest and 
best results. It is recognized that aetting 
generic limits may be a desirable goal. 
and the Commission Plana to work thia 
goal over the next few years. 
Meanwhile, the Commiuion bellevea 
that the process of examining a few 
specific waste streams will facilitate the 
development of generic requirements 
and is accelerating its e,fforts on setting 
standards for disposal of wastes by lesa 
restrictive means. In this regard. the 
Commission staff is willing to accept 
petitions for rulemaking from licensee,, 
licensee organizations, or others for 
declaring certain waste streams to be of 
no regulatory concern. Such petitions 
should provide at least the followiq 
information: 

• A description of the procesa by 
which the waste i1 generated; 

• A description of the waste 
generated, including chemical 
characteristics; 

• The radionuclide content of the 
waste, including principal as well a• 
trace contaminants: 

• A description of the potential 
change in the radionuclide content u a 
function of process variationa; . 

• A descriptio~ of the proceas con~l 
and quality control programs by which . 
the 1icensee would ensure compliance. 

Waste 1tream1 common to a number 
of licensees and in which the '. : 
radionuclide content ls well known arid 
relatively nonvarient are generally , 
preferred Individual licensees may ,also. 
continue to request amendment, for · 
alternative disposal methods for the · ' 
licensee's own waste pursuant to · 
120.302. . . 

Of all the values proposed hi Table 1, 
the limits for contamination by alpha 
emitting transuranic elements received ·. 
the most attention and comments. There, 
were a number of issues raised related 
to the allowable concentration, ranging' 
from its validity to the impacts of 
meeting the limit By far the most 
comments were related to the magnitude 
of the limit. Of the 23 cpmmenters OD the 
transuranic isaue, four thought the 10 · · 
net/gm limit should be retained or 
lowered. while the remaining 19 
suggested that the limit be raised. Those · 
who suggested that the limit be raised 
presented a number of supporting 
arguments. Many, if not most. of the 
commenters suggested that the limit , 
could be safely raised to 100 nCi/gm. 
One argument given is the advantage of 
enforceability of the higher limit. With 
current measurement technique,, It la 
argued that it is very difficult if not 
impossible to certify that waste contain• 
less than 10 nCi/gm. but much lesa · 
difficult to certify that it ls less than 100 
nCi/gm. Others pointed out that a 100 
nCi/gm limit would encourage volume 
reduction through incineration and other 
meana while conversely, the 10 nCi/gm . · 
limit would discourage volume . 
reduction. contrary to the Commisaion'a 
policy on volume reduction. The 
commentera cited a number of reports, 
documents, and ongoing activities aa 
providing justification for their 
contentions, including a proposed 
revision to the Department of Energy 

. Manual Chapter 0511. Some commentera . 
felt that the Commission'• calculationa 
were excessively conservative. The 
most common comment in this regard · 
was that the analysis did not consider 
dilution by other wastes, and if that 
dilution were considered. the allowable 
concentration could be increased by an 
order of magnitude or more. 
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Thec:ommenten that aupported the 10 
net/gm limit or did not want it niaed 
senerally made 1tatementa of 
endonement for the value becauae of 
prior uae or because of the view that 
wa1te1 exceeding thi1 limit lhould not 
be buried at commercial low-level wa,te 
dl1poaal aitea. Concem In thi1 resard 
wa1 111110 expre111ed over the provision In 
I 81.58 that the Commia1lon could. on • 
case-by-case hula, grant exemptiom to 
the wa,te clalll!lification requirement. 
thereby permitting disposal of hfsher 
concentrations of transuranic 
radionuclidel. 

In reaponae to theae commenll, the 
Commiuion ha, reevaluated the 
analyae1 for dispo1al of wa,te 
containing transuranic nuclide& In an 
attempt to temper unnecea1arily 
comervative a11W11ptions, euch a, not 
comidering the dilution by other wutes 
that decay to e&111entially inert level, 
with lime, IO that more reali1tic 
e1timale1 of consequence, will result. 
Al a result. di1posal limite for Clau C. 
waste have been raised to 100 nCi/gm 
for loag lived alpha emitting tran1uranic 
nuclidee. For Cla11 A w&11tes, the limit 
remains at 10 nCi/gm.. ihe detail, and 
re1ult1 of these analyses are presented 
In the Final Environmental Statement 
1upportins Part 81. 

Several commenteni wanted to bow 
what to do with waste containing 
Radium-228, a radioisotope which la not 
cunently listed. It appears that there are 
two types of radium wastes to be 
considered: (1) small concentrated 
sources of radium such as radiation 
aources or luminescent dials, and (Z) 
wastes which contain small amountl of 
radium Incidental to other 
radioloolopea, auch as radium contained 
in wutes from uranium 1eparation 
proce111e1. The former is not 1ubject tq 
regulation by the Commission. 1ince 
radium i1 a naturally-occurring iaotope 
and l1 not included In the provision, of 
the Atomic Energy Act of 1954. as 
amended. The Environmental Protection 
Agency has a program for collection of 
radium sources. Thia program may be 
phased out In the next few yean. Such 
10urce1 are expected to be transferred 
to the Department of Energy for storage 
and disposal. As for radium incidental 
to other types of waste, the Commission 
has made provisions for disposal of 
small quantities of uranium tailing, 81 
CiaH A waste. For purposes of thi1 
proviston. a small quantity 111 defined 81 
10,000 kilograma containing not more 
than 5 millicuriee of radium-226. This 
concentration is typical of uranium mlll 
tailings (0.5 nanocuries per gram). The 
quantity of redium-228 i11 that contained 
in 150 pounds of natural uranium at 

equilibrium with its daughter products. 
10 CFR Part 40 permits any person to 
possesa and use under general license 
150 pounds of source material per year. 
Permitting the disposal of such a 
quantity in a near-future disposal 
facility is judged to be acceptable. For 
larger amounts, specific approval would 
be required. 

Several commentera expressed 
concern with a footnote in Table 1 and 
I 61.SS(d) which indicate that greater 
concentrations than Cla&11 C limits may 
be determined to be acceptable for near
surface disposal under certain 
conditions. Commenters were either 
opposed to permitting any higher 
concentrations or asked for clarification 
of what the requirements would be for 
higher concentrations. · 

The Commission established the Cla111 
C limits using the perfonnance 
objectiv.es as criteria to ensure safe 
disposal of waste considering the degree 
of protection provided by "normal" 
near-surface disposal. To ensure that the 
performance objectives ere met. 
disposal of higher concentrations of 
isotopes than those listed in Table 1 
would have to be by disposal 
technologies having greater confinement 
capacity or protection than "normal" 
near-surface disposal. Such improved 
disposal technologies could. depending 
on the particular radioisotopes, Involve 
better waste forms or packaging, or 
disposal by methods having additional 
barriers against intrusion (e.g., burial at 
depths greater than 5 meters). The 
Commission believea that some 
flexibility should be permitted, provided 
the performance objectives are met. and 
therefore will evaluate exceptions on a 
case-by-case basis. In the meantime, the 
Commission is beginning studies to 
establish criteria for the dispoeal of 
wastes that are not normally suited for 
near-surface disposal. These would be 
the subject of future rulemaking. 

Over one dozen commenter,, nearly 
all of which were nuclear utilities or 
industry groups, expressed concern with 
how one determines compliance with 
the waste classification requirementl, 
Most were concerned that the 
regulations would require them to 
routinely measure for every isotope In 
Table 1 within each package of waate. 
Many examples were given of the 
difficulty that this would present. citing 
heterogeneous waste mixtures, difficult 
to measure radioisotopes. increased 
costs. radiation exposures to personnel, 
etc. A number of suggestions were 
offered related to means of classifying 
the waste by its source, measuring key 
Isotopes to Infer quantities of more 
difficult-to-measure isotopes, and 

establishing different limits for every 
disposal site. 

The Commission expectl!I licensees to 
carry out individual programs to assure 
proper cla1&ification of waste. However, 
the Commi111ion does not feel that 
detailed meaaurementl!I fO\ltinely made 
on all w&11te packages are nece111ary or 
desirable. The Commiasion staff ii · 
developing guidance to licensees on a 
number of alternative methods by which 
compliance can be shown. At present. 
the Commi&11ion staff has identified four 
basic programs which may be used 
either individually or In combination by 
licen1ee1. They are: material, 
accountability; cla1Bification by source; 
gross radioactivity measurements; and 
direct measurement of individual 
radionuclides including scaling some 
radionuclidea b&11ed upon measurement 
of others. These methods are discu11ed 
In the Branch Technical Position on 
Waste Classification being prepared. 

Several commenten also raised the 
i11ue of averaging concentrations to 
comply with the concentration limits. 
One expreseed concem about the 
potential for concentrated or "hot spots" 
of transuranic nuclide& permitted under 
the proposed provision to allow 
concentratiom to be averaged over the 
volume of the package. Since the trace 
transuranic nuclides in most shipments 
will be.homogeneously distributed and 
incidental to the total activity, averaging 
over the packages is physically 
representative of the majority of w&11tes. 
Reproce&11ing or other future changes in 
waste streams which might change the 
traasuranic character of the waste can 
be addressed in subsequent rule 
changes. Other commenter& were 
concerned about potential ground water 
restricted inventory limits on 
radionuclide, which are pre&ent in 
wastes In very low concentrations. 
Assay of individual packagH for these 
nuclidea is difficult as discussed in the 
preceding paragraph. Averaging the 
concentl"ation of radionuclidea auch aa 
Tc-99 or I-1Z9 over the waste shipment 
or control on a total site inventory basia 
was suggested to minimize conservative 
over-reporting. Such over-reporting 
could exhaust site inventory limits and 
lead to inefficient use of the site. The 
CommJeeion agrees. This issue will also 
be addressed in the Branch Technical 
Position on Waste Classification which 
will be available in early 1983. The 
concentration averaging language in the 
final rule was changed to provide 
additional flexibility for the specific 
guidance being developed in the Branch 
Technical Position. 

In a related issue, a few commenters 
remarked on the difficulty of inspection 
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and enforcement to ensure compliance 
with the Part 61 requirements, citing 
past history of waste shippel'I not 
complying with the present DOT and 
NRC shipping requirements. 

The Commi111ion has reco~ed the 
Importance of increasing inspection and 
enforcement activities in the processing, 
packaging, and transportation of waste. 
A number of programs have been 
Initiated to improve compliance. At the 
present time, enforcement comes largely 
on the basis of pro,isions in the existing 
regulations [e.g., 10 CFR Parts 30, 40, and 
70) that no licensee may transfer . 
lic!!nsed material to another person 
unle111 that person is properly licensed 
to receive it. Requirements on waste 
form, concentrations. etc., are a part of 
the disposal site licensee's license. The 
Commi11&ion believes that iHuing 
regulations to which all waste 
generators and disposal site operators 
would be subject will give the 
Commission a stronger basis for 
inspection and enforcemenL Adoption 
of uniform requirements by Agreement 
States will greatly bolster the . 
effectivene1111 of a national 11y11tem of 
inspection and enforcemenL 

There were several commenter& who 
. argued that the waste classification. 
· scheme tends to discourage volume 
reduction, since this increases 
concentrations of radioisotopes and may 
reeult in a change in classification, or at 
the extreme, make the waste 
unacceptable for near-surface disposal. 
As long as the resulting concentrations 

· of radioisotopes are within the limits set 
by Part 61, the Commission does not feel 
that waste classification necessarily 

· discourages volume reduction. While a 
higher classification of waste might· 
result in more String!!nt requirements on 
waste form and disposal methods, there 
are economic considerations that need 
to be.considered by the waste generator. 
The cost of processing, shipping, and 
disposal of a small volume of higher 
classification waste needa to be 
compared with the transportation and 
disposal of a larger volume of a lower 
classification waste. There i1 no reason 
to believe that the balance will always 
be against volume reduction. For wastes 
with concentrations that would place 
them not generally acceptable for near
surface disposal if they ¥Jere volume 
reduced, the provisions for specific 
Commission approval of the disposal of 
such waste, provides a potential 
alternative for licenseea considering 
volume reduction. 

Several commenter& were concerned 
with materials which may be present in 
low-level radioactive waste which may 
be chemically toxic or·hazardoua. Some 

1uggested that the Commi1111ion'1. waste 
classification system incorporate a 
"total hazard" approach that would 
consider both the radiological and 
chemical hazard of wa11te11. At least one 
comment did not favor the total hazard 
approach because of the very complex 
cla111ification system that the. 
commenter perceived would result. 

The Commi111ion ha111tated publicly 
on several occa11l0D1 that if it were 
technically feasible to cla1111ify waate by 
total hazard, then it would make 
•mlnently good 1eme to do 10. We do 
not now know of any acheme for 1uch 
clas11ificatio~ however, the Department 
of Energy intends to support research 
into the development of a classification 
system for hazardous waste that might 
be compatible with Part 81. In the 
meantime, the Commission will study 
the chemical toxicity of low-level waste, 
with' special empha11l1 on Identifying 
any licensees who generate hazardous 

· wa11.tes subject to requirement.I of the 
Environmental Protection Agency. We 
will look then at what could be done, 
perhaps through proce11&ing, to minimize 
the hazard. 

Furthermore, the Commi&1ion believes 
that the technical proviaiona of Part 61 
generally meet or exceed those expected 
in the Environmental Protection 
Agency's rules for the disposal of 
hazardous wastei. Although it Ii not the 
Commission's intent to allow disposal of 
hazardous wastes in a radioactive waste 
disposal facility, as is noted in the 
regulation, the Commission ~ognize1 
that such wastes may be present in low
level radioactive waste,. It 11 the · 
Commi111lon'1 view that disposal of 
these combined wastes .in accord~ce 
with the requirements of Part 81 will 
adequately protect the public health and 
safety. Such hazardou1 wastes are · 
expected to be such a small percentage 
of the total volume that dilution by other 
wastes would greatly minimize any 
risb. The Commi111lon Intends to work 

· closely with the Environmental 
Protection Agency to a111ure continued 
compatibility. Further, EPA In ita 
re1p0DH to a re1olution ol the 
Conference of Radiation Control 
Program Directon Indicated their 

, willingne111 to work with other Federal 
agencie1 to addre111 thi1 problem. 

Several commenten raised question1 
on the basi1 or criteria for 1ettµis 1ite 
Inventory limit.I for certain , . 
radionuclide11, as was indicated In Table 
1 of the proposed rule. Some co?TeCtly 
noted that such Inventory limit.I would 
be site 1pecilic. The Commi11lon 
established concentration limit.a for 
radlonuclides based on a number of 
coruslderatiom, lncludins protection of a 

potential intruder, operational safety, 
and long-term site stability. In addition · 
to concentration limits, the Commiulon 
desires the ability to limit maximum site 
Inventories for some lsotopea that are of 
concern from a ground water point of 
view. I11otope11 which are both mobile·. 
and long-lived are lodine-129, 
technetium-99, and carbon-H. Tritium ii 
of concem due to Its extreme mobility 
and lta presence In waste in large . · · 
quantities; Establishment of inventory 
limfta through elte-specific license ·: 
condition, for such radionuclide, will 
help ensure that the performance ..•.. · · 
objectives for ground water migration 
are not exceeded. The Commission·doe1 
not plan, as was suggested by a few · 
commenter&, to establish site inventory · 
limits for every Isotope to protect 
against potential Intrusion. Inadvertent . 
intruder exposures are mainly controlled 
by the concentration of a particular 
isotope, and to a le111er degree by the . 
site inventory. 

Several commenter& raised specific 
points about the cost and regulatoey. 
burden of the waste cla111ification 
requirements. Much of the concem wu 

. related to the Issue of cost.I for · 
determining compliance with the 
concentration limits, 81 di1cu111ed 
earlier. The basis of the concentration,,· 
in particular the 10 nanocurie per gram 
limit for transuranic nucllde1 wa1 of ' 
concem and Is discussed elsewhere. 
One commenter expressed the view that 
the classification requirements would . 
raise the cost of disposal because of 
perceived Increased cost for disposal of: 
ClaH A waste and the cost of quality 
control activitie1. 

While some costs will be associated ,. · 
with these concema, when they are 
weighed against the longer term cost, 
and institutional burden1 that may · 
result If the requirementa are not 
adopted, the Commi111lon judgea the · 
11hort-term co11t11 to be warranted. ·.· . 

The State of Nevada. who regulatn 
the Beatty site, expressed the view that · 
the rule will Increase the burden and · 
expenses of the regulatory agenciea. 
Two reasons cited related to monitorfns 
the adequacy of site maintenance fund.a 
and Inspection of waste generator 
packaging and cla111ification activitiet. · 

Monitoring the adequacy of funding ii 
already a part of the program for · 
regulating di11poaal 11ites and ii only 
peripherally related to waste · 
cla111ification in that 1tahility i1 not 
assumed for Clau A waates. Thia 11 liot 
different from the existing situation at 
disposal facllitie11 where a large 
percentage of waste Is not in a stable , 
form. Thus, this does not appear to be a 
significant increase in regulatory 
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burden. Inspection of waste generators 
for compliance with waste claaeification 
II more the re1pomibillty of the . 
Comml11ion or the Agreement State 
replatins the generator. Exi1tlng 
resu}atory re1ponaibilitie1 include 
blapection of the packagl.ns and 
1hlpment of radioactive waate. The 
Incremental burden of reviewing a 
bcemee'1 program for cla1&ifyins these 
wa1tea lhould be 1mall. 

ln,addition to the above iuue1, a large 
number of c:ommenten offered 
Individual comments on a variety ol 
poinll of clarification, format; definition. 
and completeneas of the provialona for 
wa1te clasalfication. While not 
1ummarlzed here, they are addressed in 
the detailed analy1l1 of comments by 
the Commission staff, and to the extent 
practicable, these comment, were 
reDected in the revision of I 61.55. 

Aa a reault of these comments, I 61.55 
ba1 been reviled to preoent the 
claalfication valuea in· two tables rather 
than one. Thoae radio-nuclidea with long 
hall-livea, along with aome 1horter-Uved 
precunon of long-lived nuclides, are 
now li1ted separately in a new Table 1. 
The presence of these long-lived 
ndionuclidea will dominate the 
claalftcation of:the waste. If waste 
containl. leu than one tenth the 
concentration of such a nuclide listed In 
Table 1, It ii Claas A waste: greater than 
that, It ii judged to be Class C waste 
provided the concentration doea not 
exceed the value shown in Table 1, 
Shorter-lived radionuclidea are li1ted 
with a range of concentrations In Table 
~ Depending on the concentration; 
wastea containing only these aborter
lived nuclidea will be judged to be Claaa 
A. B, or C. If waste contains nuclidea 
lilted in both tablee, the mixture must 
be con1idered in determining the waste 
cla11. If Table 1 nuclidea are present in 
concentratiom leas. than one tenth the 
Table 1 limits, the class i1 determined 
by the Table Z nuclide concentration. If 
Table 1 nuclide11 exceed one tenth of the 
Table 1 limit1 the waste ia Clau C 
regardless of the Table Z concentratiom. 

The phrase "theoretical maximum 
1pecific activity" baa been eliminated · 
and replaced with a notation of "no 
bmlL" A footnote to Table Z explaim 
that whlle,there la no theoretical limit 
for concentration• of certain nuclide• in 
Class B and C wastes, practical 
considerations such as radiation and 
heat generation will determine the 
bmlta. ' . 

Several radionuclidea have been 
removed from the·orlglnally proposed 
table. Ceaium-135 was removed becauae 
It is present in wastes in very '1mall 
concentratiom and classification will be 

determined by the presence of C.-137 
and becauae Ca-135 i1 a ·pure beta · 
emitter which in very difficult to 
mea1ure. Similarly, the radionucllde1 Ni-
59 and Nb-94 have been removed except 
as they may be contained in activated 
metal,. A1 examined In the draft 
environmental impact statement of Part 
61, these nuclidea are preaent in reactor 
waatea (other than activated metals) in 
such small concentration, Bl to be 

· insignificanL Uranium has been 
removed &1 a radionuclide that must be 
considered for w&1te cl&11ification. The 
Commission'• analy11i1 shows that the 
types of uranium-bearms wastes being 
disposed of do not present a sufficient 
hazard to warrant limitation on the 
concentration of thin naturally occurring 
material. Both depleted and enriched 
uranium do notcontain daushter 
products hi any quantity because of the 
relatively short time aince the uranium 
was refmed from ore, compared to the 
half-lives of the uraniwn isotopes. The 
daughter products are disposed of 
primarily as uranium mill tailing,. 
Primarily for th~ae reasom, the uranium 
limit• were dropped. 

For a number of radionuclldes, the 
maximum allowable concentrations in 
Class C waste have been increased by a 
factor of ten .. Thia came In response to a 
number of comments received on the 
proposed rule and the draft 
environmental impact 1tatement that 
pointed out where unnecessarily . 
conservative assumptions had been 
incorporated into the calculations for 
Intruder protection. These comments 
pointed out that waste disposed beneath 
five meters of cover would be difficult to 
contact even at 500 years and that such 
waste would be diluted by the other 
wastes whose radioactivity had . 
decayed to extremely low levels. 
Additionally, the average 
concentrations tend to be only a fraction 
of the maximum permissible. At the 
present time, these are recognized by 
the Commiaaion as conservative 
assumptions and the Commission has 
found that an order of magnitude 
Increase in Claaa C limit• ia warranted. 
Thia order of magnitude increase has 
not changed the established framework 
of factors such aa relying on up to 100 
years of institutional control and a 500 
mrem whole body limit for intruders. 

The radionuclide, curium-242, was 
. added to the nuclidea in Table 1. While 
Cm-242 Is a relatively short-lived 
nuclide (163 days) it decays to 
plutonium-238,.a tra.nsuranic nuclide 
with a half life of nearly 00 years. The 
concentration of 20,000 nanocuriea per 
gram for Cm-242 will result in a 

concentration of 100 nanocurie1 per 
sram of Pu-238. 

To the extent practicable, the 
numerou1 footnote, originally found·iD 
the propoaed Table 1 were eliminated 
and have been incorporated. where 
appropriate, into the textual part of the 
1ection on waate classification. 

In renpome to a number of commenta. 
a statement i1 made that permits the 
concentrations pf nuclidea in waate to 
be determined by meant other than 
direct measurement. Theae methoda 
may include 1uch things Bl material 
accountability, where records of · 
receipts, 1hipments, and inventoriea can 
confirm that w111te concentrallon1 could 
not exceed permi118ible concentratlona. 
Other indirect methoda might include 
"Inferential" meaaureinenll where a 
ratio i1 established between nuclide, In · 
a mixture and the concentration1.ofthe 
difficult-to-measure nuclide ia lnfe1Ted 
baaed on measurement of some ea1ier
to-meaaure nuclide. Whatever the 
indirect method uaed. there 1hould ba. · 
reasonable assurance that the value, 
detennined could be correlated with 
actual measurements. For example, in 
the case of inferential meBGlurementa, 
the ratio on which the value ii 
determined should be baaed on previoua 
actual measurement,. In the other 
example above, the receipts, ahipmenta, 
and inventoriea 1hould be baaed on 
measured value. 

Subpart D: § 61.58, Waste 
Characteristica. A large number of 
commenll were received addresams 
both the minimum and the stability 
requJrementl for waste form 
characteristics in § et.SB. The followfns 
aummarizee the comments on the 
minimum requlrementl. 

One commenter objected to the use of · 
absorbent material to immobilize liquJda 
contained In Class A waste, atatilJ8 that 
using absorbent material, wa1 an 
obsolete technique. The State of South 
Carolina recommended that thi1 · 
requirement apply only to institutionally 
generated aqueous or biological waste 
forms. Since various absorbents have. 
·been shown to be effective with liquJda, 
such aa organic aolventa, oils, etc.. the 
Commission sees no reason .to restrict 
the use of absorbent material to aqueous 
or biological waste. The Commission 
does not see any reason to restrict the 
use of absorbents to institutional 
generators .. 

Eighteen commenter& slated that the 
requirement (proposed in Table 1, 
I 61.55) to obtain specific approval to · 
dispose of wastes containing greJter 
than 0.1.percent chelating agents was 
too restrictive, and stated that utilitie1 
might decide against performing 
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decontaminati~n operations which 
could reduce occupational exposures. 
Several commentera requested the bails 
for the 0.1 percent limit. One commenter 
recommended that no chelating agents 
be permitted. 

Since chelating agents have been 
shown to lncreaee the migration of 
certain radionuclidea at certain sites, the 
Commission desired to evaluate the 
disposal of large quantities of wastes 
containing high concentrations of 
chelating agents on a case-by-caae 
basis. Thia approach was used when the 
Commission staff reviewed the dispoaal 
of waatea that would be generated in the 
decontamination operations at the 
Dresden Unit 1 Station. Because the 
disposal of wastes containing chelating 
agents 11 dependent on the 
characteristics of the disposal facility 
an"d on the properties of the waste form. 
the Commission has modified the 
chelating agent disposal requirements to 
reflect this. The Commissio~ has placed 
on the disposal site license applicant the 
responsibility for describing.the . 
conditions for disposal of waete · 

. containing chelating agents. If approved 
by the Commission. site epecific 
requirements·will be placed on the 

. disposal facility licensee. At this time 
the waste generator will be required 
only to identify such wastes In the · 
Information contained on the shipping 
manifest 

At the request of comments. 
definitions have been added for the 
terms, "hazardous," "pyrophoric," and 

. "explosive." 
Of five comments received on the 

.prohibition against packaging waste in 
cardboard or fiberboard boxes, four felt 
the prohibition· is unnecessary, One 
commenter suppor~ed the provision. 
· After reviewing ~.e comments, Including 
the reasons presented, the Commission 
still believes that such a prohibition la 
needed. The experience cited by the 
Department of Energy, of successfully 
us·ing cardboard containers for waste 
packages at their sites. does not Include 
extensive handling and transportation 
that commercially generated wastes 
might encounter. The existing ' 
prohibition against cardboard and 
.fiberboard containers at existing 
disposal facilities came about as a result 
of unfavorable experience in receiving. 
handling, and disposing of wastes in 
such containers. No change has been 
made In this requiremenL · 
'Ten commenters addressed the 

requirements relating to waste in a 
gaseous form. Several noted an 
Inconsistency between the provision• ln 
H 61.56(a)(5) that prohibits wa11te1 
capable of generating toxic gases, and 

61.56(a)(7) that permits up to 100 curies 
of activity in waste In a gaseous form. 
Several requested the basis foi the 100 
curie limit. A recommendation was 
made that gases should be processed 
into liquid or solid forms, and another 
felt that gases shouJd be limited to 
several microcuriee. The Department of 
Energy recommended that krypton BS 
immobilized by zeolite encapsulation or 
ion implantation Into metal be permitted 
with concentrations up to five million 
curies per cubic meter. 

The intent of I 61.56(a)(5) is to 
pr.ohibit ·the disposal of wastes that are 
chemically reactive under ambient . 
conditions and produce toxic gaseous 

· reaction products. This section is not 
intended t!) prohibit the disposal of 
properly packaged gases such as H-3 or 
Kr-85 which occasionally require 
disposal. This. section has been 
reworded to clarify the intent; The 100 
curie limit derives from the existing 
limits at commercial disposal facilities. 
The Commission has studies underway 
to determine whether higher limits · 
would be appropriate. Such limits, if 
justified, would be proposed in a future 
rulemaking. In lieu of a requirement that 
gases be converted to a liquid or a solid. 
the Commission is evaluating the 
significant generators of tritium wastes 
and investigating improved package 
designs for tritium wastes which would 
be capable of retaining the contents 
until they had decayed to innocuous 
levels. The requirements of Part 61 do 
not contemplate the disposal of millions 
of curies· of Kr-85 as suggested by the 
Department of Energy. The Commission 
is not prepared to set disposal 
requirements for this waste at this time, 
and since this waste is not liable to be 
generated by Commission licensees in 
the near future, the Commission believes 
there is ample time to'assess the still 
emerging technology for krypton fixation 
and establish suitable disposal 
requirements through future technical 
. guidance or nilemaking action. 

Some commenter& felt that the 
requirement in t s1.sa(al(1J that waste 
packages presented for disposal' must 
comply with NRC and DOT' 
transportation regulations implied that 
outer packaging such as shipping casks 
must also be disposed. This was not the 
Commission's intent. 'Since proper 
packaging for transportation purposes is 
specified in regulations elsewhere, the 
Commission· feels that it is not · 
necessary to restate them in Part 61, 
particularly In view of the cortfusion 
created. This requirement has been 
deleted. . 

As discussed earlier, the Commission 
is concerned with the possible hazards 

p~esented by ~ci~-radiologlcal 
components of the radioactive waste; .. 
This was recognjzed in the requirement 
proposed that wastes containing · 
biological, pathogenic, or infectious 
material must be treated to reduce the 
potential hazard to the maximum extent 
practicable. The Commission believes it 
is prudent to add hazardous properties 
to this requirement and has done so. , 

A variety of comments were rece1l,d. 
on the proposed requirements in , . \ 
I 61.56(b) that pertain to the stabilily'of' 
Class B and C wastes. These are · 
discussed below for the various asp_ects 
of the requirement. : , 

Nine commenters commented on)he 
statement that the requirements were .. ', 
intended to provide stability for afleast 
150 years. Three thought that the 150· · ' 
years was overly restrictive and two: . ' · 
recomme.nded 100 years to coJTespond. , 
to the institutional control period. · ' · · 
Others observed that some nuclide•· · · 
·would not decay to low levels during the 
150 years, that Class A waste should· . : 
also be .stable because of the preience:.' 
of Cs-137 and Sr-90, that steel drums , 
could not be expected to last this.long,'' 
and that. high Integrity co~talners liaye ': 
not been tested for 150 years •. · · · 

The Commission has reviewed the 150 
year stability requirement with respect· .. 
to the scenarios used to calculate the 
waste classification values. The 
property of stability contributes to 
meeting successfully several of the · .. 
performance objectives set forth ln Part· 
61. A waste that is stable for a long . , 
period helps assure the long term . • ·, 
stability of the site. eliminating the need 
for·active maintenance after the site la. 
closed. This stability helps to aseure , ' 
against water infiltration due to failure · 
of the disposal unit covers and. with the 
improved leaching properties lmplici(ln 
a stable waste form. minimizes· the . 
potential for radionuclide migration· fu · , 
groundwater. Stability also plays an, 
important role in protecting 811 . . . 
inadvertent intruder, since the stable··· · 
waste form is recognizable for a long .. , ., 
period of time and minimizes any effecti 
from dispersion of the waste upon ·· 
intrusion. · · · 

The 150 year,period was initially . : ' 
chosen to approximate the active life of 
a near-surface disposal facility, along: · · 
with the periods of post-closure . 
observation and Institutional controlL 
At the end of this period. the lntruoloii , _ 
scenario is based on the Intruder readily 
recognizing any uncovered waste ai · 
something out of the ordinary wit,h the · 
result that no further attempts at · · 
construction or agricul~ would be ... 
attempted. When other aspects of the _ 
performance objectives are considered. 
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however, a longer design life 11 called 
for. The waate 1hould continue to 
maintain Its gro111 physical properties 
and maintain a measure of Its identity 
for aeveral hundred years more to 
provide 1ite 1tability and to keep the 
Cla11 B and C waste recognizable and 
WU111ited to the construction and · 
agriculture 1cenario11 postulated. 
Consistent with its desire to avoid 
prelCriptive requirementa where 
po111ible, the 150 year specification has 
been removed: It i1 the Comml111ion's 
belief, however, that to the extent that It 
la practicable, waste fonns or containera 
1hould be designed to maintain gross 
physical propertiea and identity over 300 
years, approximately the time required 
for Clasa B waste to decay to iMocuou1 
levels. Thia 11 reflected In Commission 
1taff technical positions. 

Fourteen commentern indicated that 
the proposed requirement that a stable 
waste form maintain Its physical 
dimensions within five percent was 
overly restrictive and impo1111ible to 
achieve due to the impracticality of 
filling containers to 95 percent capacity. 
Commenters also noted that asphalt and 
polymeric solidification agents would be 
Incapable of meeting this requirement 
because of their viscoelastic creep 
propertie1. Commentera also observed 
that the limit could entail added 
expensea. 

Upon review of the proposed 
requirement, the Commi11&ion has 
concluded that there is not sufficient 
basis at this time to support a numerical 
limit for deformation of stable waste. 
The five percent value has been 
removed from this requirement. Reliance 
will be placed on the requirements that 
void spaces within packages must be 
minimized, that wastes must be 
einplaced in a manner that permits void 
apaces between eonta~ers to be filled, 
end that these spaces must be filled. 

With respect to void spaces in Waste 
containers being reduced to the extent 
practicable, mix.comments were 
received. Several requested specific 
criteria on how this would be met and if 
filler materials were needed. Two felt 
that economics would drive waste 
generators to package the maximum 
volume of waste Into a container and 
that this requirement in the rule la 
unnecessary. 

Due to the highly variable nature of. 
wastes. the Commission believes that it 
111 not possible or desirable to include 
1pecific criteria for minimizing voids. To 
the extent that _void spaces can 
contribute to eventual Instability of the 
waate, they should be eliminated or 
reduced as much as possible. This might 
be done In some cases by filling void 

1paces with other wastes or Inert 
materials. 

Eleven commentera objected to the 
specific requirement that the stability of 
waste be maintained under a 
.compre1&ive load of 50 pounds per 
1quare inch (psi); Most felt that the 
epecific requirement 1hould be deleted 
and replaced by a mol'tl general 
requirement to reflect actual disposal 
site conditions and operation11. 

In response to these comments, the 50 
psi specification has been removed from 
the rule. The specification was based on 
conservatively assuming maximum 
burial depths up to 45 feet and waste or 
overburden densitity of 150 lb/ft, 1. 

Testing performed on acceptable 
solidified waste specimens indicate that 
50 psi compressive strength should be 
easily obtained. The CommiHion 
believes that while this is achievable, 
some latitute should be allowed for the 
design of waste forms and containers to 
reflect site conditions where burial 
depths may be le111. 

Since § 61.56(b) permits the stability 
of waste to be achieved by placing the 
waste in a suitable container for 
disposal, a number of comments 
addressed the properties such a 
container should e:,,.hibit and the uses to 
which it should be pul It was suggested 
that the Commission reexamine design 
criteria for a high integrity container for 
highly dispersible forms, and one 
suggested that such' container should be 
used for both high and low 
concentration wastes. A major supplier 
of waste solidification technology 
questioned whether the use of a 
container reflected the best available 
technology .a.nd the concepts of ALARA. 

Three commenters, two of whom are 
suppliers of waste solidification 
technology and services, felt that ion 
exchange resins should all be solidified 
and that disposal of ion exchange media 
by dewatering is not within the concepts 
of ALARA and use of the best available 
technology. . 

The CommiBBion staff is preparing a 
technicalposition on waete form 
criteria, including design criteria for a 
high integrity container. Draft copies 
have been made available to Interested 
parties for their review and comment. In 
short, the technical position states that 
the· container must provide a11 much 
assurance of stability for as long as 
required for a stable waste form or 
product It should be designed, to the 
extent that it is practicable, to contain 
the waste and maintain gross physical 
properties and identity over 300 years, 
under the conditions of disposal. The 
Commission believes that the use of 
containers .to achieve stability is 
consistent with the concept of ALARA 

and the use of the beat available 
technology. Occupational exposures In 
using high integrity contalnera are 
expected to be similar to or leu than 
waste solidification, either with mobile 
or Installed systems. 

Several commentera addressed the 
proposed limitation of free 1tanding 
liquid which would require that such 
liquids be reduced to as low a level aa is 
reasonably achievable, but in no case to 
exceed 1 percent. Further, the proposed 
rule ntated t,iat the liquid should be 
noncorrosive. There were no requests to 
Increase the value. However, one wute 
solidification service supplier 
recommended a limit of zero, while the 
State of South Carolina recommended 
implementing the limits In the license for 
the Barnwell disposal facility, i;e., 0,5 
percent for solidified wastes, 1 percent 
for waste In high integrity containers. 
Se.veral commenters asked for a 
definition of the term "noncorrosive." 

The Commission has reexamined the 
proposed limit on free standing liquid 
and judged that solidified wastes and 
wastes in high integrity containera 
should be addressed separately. The 
Commission has concluded that existing 
waste solidification technology can 
produce a waste form that is essentially 
free of free standing liquid. In order to 
compensate for potential condensation 
of water vapor sealed in containers, the 
CommiHion believes that a limit of 0.5 
percent by volume is appropriate for 

. solidified wastes. For dewatered 
products, such as ion exchange resins, 
that are in a container designed to 
ensure stability, it is very difficult to 
ensure -that such products would meet a 
0.5 percent requirement following 
transport to a burial site. Therefore, for 
dewatered products, 1 percent should be 
allowed to account for settling during 
the transport period. The non-corrosive 

· properties of the liquids will be defined 
and discu11ed in a staff technical 
position, rather than In the regulation. 
To provide a degree of consistency 
between Class A wastes and the Class B 
and C wastes, the limitations on liquids 
in Class A wastes have been modified. 
Liquid waste must be packaged with 
sufficient absorbent material to absorb 
twice the volume of the liquid .. Solid 
wastes with incidental liquids must 
meet the 1 percent free standing liquid 
requirement. 

Two commenteni pointed· out what 
they perceived as inconsistencies 
between Part 61 and other CommiSBion 
rules or guides. One of the guides 
referenced is the Effluent Treabnent 
Systems Branch Technical Position 11-3. 
This document was revised in July 1981 
and is consistent with Part 61 
requirementa. The Commission fails to 
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see inconsistency between Part 61 and 
Its supporting EIS. with Appendix I of 
Part 50, or guidelines for 1torage of 
waste, 88 claimed by the commentel'l!I. 

Subpart D: § 81.57, Labelina, Several 
commentel'l!I offered auggestiom or · 
raieed questions on the requirement that 
w&1te packages be labeled to show the 
classification of the contentl. The · 
commentel'l!I suggested color coding. 
different wording, consistency with 
DOT labeling, minimum standards, and 
asked for clarification of 
responsibilities. 

The requirement for labeling 11 to 
provide the disposal facility operator 
with information ae to whether the 
contents are Class A. B, or C wastes 10 

that he will be able to dispose of them in 
the proper manner. The Commiasion 
doea not feel that a Federal standard for 
such labeling is warranted, only that it 
be clear and legible. Individual facility 
operators may have operating . 
procedures that could be enhanced by 
label location, size, color, etc. Since the 
label is to benefit the operator, it is more 

· appropriate for him to set specifications 
·· through contractual arrangement A 
· suggestion to simplify the nomenclature 
on the labels was adopted and a minor 
change was made in I 61.57. 

Waste classification labeling 111 in 
addition to labels required by DOT for 
transportation purposes. There i1 a 
ulmilarity in nomenclature between the 
Clasa A and B wastes and the Type A 
and B packages used by DOT. DOT 

· requires that packages be labeled as to 
whether they are Type A or B, therefore, 
there could be some confusion if the 
package• are labeled to Indicate the 

· waste classification. However, DOT has 
a variety of numerical and alphabetical 
designations and it is difficult to avoid 
some similarity in designation. 

Subpart D: § 81.59. Institutional 
Requirements. There were few 
comment• on the requirement for State 
or Federal ownerahip of the disposal 
site. Those commenting expre111ed 
general support. One·commenter 
suggested that the State should have an 
option to turn ownership and 
responsibility for long-term custody over 
to the Federal government. Such an 
option is not available under current 
law. In related comments, two 
commenters expre111ed concern over the 
State's responsibility and liability after 
accepting the disposal site for custodial 
care. Since the State does become 
responsible for the site, the State must 
be involved and aware of the operations 
and conditions at the site during ita 
operation. Thia could be done through 
some independent oversight as landlord, 
or through participation with NRC in the 

review ol the initial 11pplicatio11 u 
pr<JVided in Subpart F Iii Part 8~ 

About twenty commenter, addresead 
the appropriateness of the 190 year limit 
on institutional controh and its effect on 
wastes acceptable for disposal Wider 
the condition• prescribed by Pen et. All 
cammentera expressed support in an& 
way or another for defu¢tg a tin. frame 
for institutional con~refated either to 
the hazard duration the waste or 
assurance of conti ed government 
stability or concern. It was generaHy 
agreed that wme that was potentially 
hazardous-after the end of the assured 
institutional controls should be disposed 
of by methods providins sreater cantrohr 
and assurances against potential 
exposure. Thes.e comments are judged to· 
support the provisions r,f Part 61 that 
combine institutional ccintrcib with 
waste form. site characteristics, and site 
design and operations to provide 
assurances that potential exposures will 
be with acceptable limits. Class A waete 
that is potentially accenible and 
uorecognizal;,le is no longer hazardous 
after 100 years. Special pro.visions f~ 
waste being in ·a· stable farm and in 
some cases buried deep assure against 
potentially unacceptable exposures or 
releases for up to 500 years. 

There were a number of suggestions 
that the period of i.natitutional control 
should be raised from 100 to 300 yea.rs. 
There appear to be two basic reasons 
for these suggestions. One reason le that 
institutiom such aa a state or the 
Federal government can reasonably be 
expf!cted to 1urvive for muclt longer 
than 100 years. A second reason ia that 
the 100 year restrictfon on institutional 
care affects the waste concentratioua 
acceptable for disposal as Clu1 A 
waste with reaultant higher costs to the 
wute generator. With respect to the 
first reaaon, the CommiSflion feel.a ~t it 
111 not a question of how Ions the 
government can survive, but how long 
ahould they be expected to provide 
cuatodial care. Based on work dane by 
EPA. public comments on a preli,ijllllary 
draft of Part 61 and an advanced notice 
of proposed ruleinakl.ng. and four 
regional workshops, a clear consensus 
wee developed which supported the 100 
year limit. The Commission has not seen 
any compeD.ing reasona to cha.a.ge ita 
view on the 100 year limiL · 

Some c:ommenten expressed the view 
that the government landqwner ~hould 
have flexibility In controlling site accesa 
durins the institutional control period . 
and that producti.ve usee of the land 
which would not affect site integrity 
should be permitted. nie Commission 
agrees and words to that effect haft 

bem added to the Cem:epta aedua, 
6L7. 

Subpart E: Fln~ial Assuraza. 
Approximately two dozen commimten 
responded to .the propaaeci finaacial . 
auurance reqmremelltl ior cloSUl'lt aml 
poat-:dosure care. Ill general. tie .. 
commenter• expressed support for the . 
?'llle's establishment of financial 
assurancea for closure and for long t"erm 
care of a U. W diaposal lita. 
Conunenters mentioned that the n.f•tm& 
history of LL W disposal llite1 mvealed a 
strong need to require w:1111see1 to. : 
demonstrate evidence of financial . . 
responsibility 80 that the public health 
and safety were protected and allo so . 
that potential liabilities dp not rest Worith 
state taxpayera.. . 

Several commenters felt that die 
finaacial requirements should pravide . 
more detail The Commission agreea and 
has prepared a draft Branch Technical 
Position OD Funding Arrangement. fqr ' 
Closure and for Long· Term Care of, . · 
U.W Disposal Sit.a that provide• . 
definitive guid!IJlCB for evaluating all . . 
financial assurances, including surety · 
bonds. · 

One of the major points railed by a 
variety of commenters was that the . 
proposed regulation failed to addre&a 
financial re~ponetb.ility for . . . . , 
unanticipaled,contingencies at• U.W · 
disposal 1ite. One sroup expre1aed , · 
concern that the regulations set tha. , .. 
stase for a "tax-payer funded bail-out"' 
of poorly-run disposal si tea. They felt 
the industry should beu these coat., . 
and that the regulation• should be .. · .. 
written to make this explicit. ~•f; 
commenter noted that the experience of 
the State of Kentucky with Maxey Flatt 
emphasized the importance or making. 
contingency fund1 available in th.a event 
that seriou1 problema occur. They felt 
this i88ue should be addressed in the : . 
rulemakfn8. One State further noted that 
the rule failed to mention who would be 
financiany responsible if problema oc:c:ur 
at the site that cost more than wer• · · 
budgeted on an aseumption of nonnal · 
operation. Theile questions cover iuch a 
"Ariety of different scenario• (I.e., Acta 
of Cod. liceMee negligence, etc.) that'lt' 
is not possible to specifically respo"4 to 

· aUof the potential contingencies. · ., ·_ 
However, a general reaponse to the, 
overall issue or respomribility for . ·. 
cootingencws at a low-level waete .. 
disposal site la possible. These · 
comments cover two different time ' ·' 
perioda--:-die post-closure period, when 
the original licensee Is ,till responsible 
at the site, and the institutional control 
period, when the license has been 
transferred to the landowner of the site 
for a period of up to one hundred yeal'I. 
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In the case of the post-doama care 
period. ~e liceuee would he 
rupo1111ibla for all activities at the lb 
found aeceuary by the CommiuiaD tu 
protect the public health and Afet7. 
Financial responsibility for activitiu 
during the iaatitutional control period 
are a matller to be worked oat between 
the 1ite owner (i.e., the State m Federal 
Covemment) and the licensee ia their 
lea• or other legally binding 
arrangement. It ia possible that If the 
1ite owner were a 1tata, they would 
work out an arrangement wbe1eb1 the 
lite operator would collect a aun:harge 
from wute generaton for the 
lutitutional control period. The right.a 
and re1ponaibilities of the State and the 
licensee would be determined at l1ICh a 
time. 

With regard to contingericia, one 
commenter also asked who would 
assume re1ponsibility for a lite and its 
accompanying waste when it wa1 closed 
prematurely by the NRC, due to rule 
violation. Responsibility for a site cloaed 
prematurely by the NRC would depend 
on the ettuation. Additionally, clo1ure 
would be a last resort of the 
Commission. 1ince the agency has other 
authorities. 1uch as civil penalties. to 
require licensee compliance. In the 
eve~t It would become necessary to 
close the site for health and aafety 
reasoila, the rule providee that the 
licensee continue, to be responsible 
until the license ii terminated. In the 
event that the licensee', financial 
condition deteriorated so that he wa, 
unable to maintain the site to protect the 
publi.e health and safety, then the 
Commlsslon·would probably require the 
iite owner (either the State or Federal 
pemment) to usume responsibili'ty at 
thesita. 

Regardless of who al8Wlled 
responsibility for a prematurelr closed 
1ite, the rules require that a licenaee 
~ve available at all times during the 
1ite life, sufficient financial guaran,tees 
to enaure that 1ufficient funds are . 
available for site closure and 
decommi11ioning. These funds would be 
availabui for properly maintaining the 
,ite If the original licensee were unable 
0 do ICI. 

Several commenters considered that 
:e rule should resolve the iHue of 
1ancial responsibility for contingencies 
, requiring liability Insurance or 
1eclfic language that licensees would 
! required to indemnify property 
·.vner.s in caie of off-site migration. 
,lthough not proposed in the original 
ule, the staff evaluation of these public 
:omment1 indicate, there i1 a need for 
ilc:en1ee1 to provide financial 
rcsponsibifity for liability coverage for 

off-site bodily injury and property 
damage. The Commission thinks the 
public health and 1afety and the 
environment would be protected from 
unanticipated contingencies by 11uch 
coverage, as w~ll as a11i1ting the Staten 
in establishing disposal sites. Four 
existing U.W disposal facilities 
currently carry this type of liability 
coverage, and several other State and 
Federal agencie1, including EPA have 
imposed similar requirements for 
hazardous and radio-active waste 
facilities in order to protect the public 
health and safety and the environment. 
However. at the present time, the 
Commission'• only statutory framework 
for establishing such a requirement is 
Section 170 of the Atomic Energy Act. 
also known as the "Price-Anderaon" 
Act. This type of coverage is designed to 
cover "catastrophic events" primarily 
for nuclear reactor licensees, and the 
Commission feels thi1 coverage would 
be in exce11 of the risk at a low-level 
waste facility. Therefore, the 
Commi11ion has not established a third 
party liability requirement in this 
regulation. The Commission will 
strongly encourage licensees to continue 
to carry third party liability insurance 
coverage through the conventional 
insurance market. 

A variety of comments were received 
concerning the short term financial · 
assurances required for closure and 
decomissioning. Several commenters 
1upported the rule's use of a variety of 
different options for closure, noting that 
flexibility was crucial if the proposed 
rule was to function in a reasonable 
maMer. 

Other commenter& expressed support 
for the rult!'S provision requiring that the 
amount of surety liability change with 

. changes in cost estimates. One 
commenter also was concerned that the 
tmancial surety arrangements increase 
in value over time to compensate for the 
effects of inflation. The rule allows the 
Commission to periodically aBSess the 
amount of funds collected for both 
closure and post-closure care of the site 
and if neceHary, the Commission could 
require the financial aHurances to be 
increased to account for inflation. 
unforeseen problems, and unanticipated 
costs. · 

Commenters expressed support for 
the variety of alternatives allowed to 
demonstrate ·short term financial 
responsibility. However, several 
commenter, mentioned that no 
commercial market exists to provide 
surety bonds of the type mentioned in 
the rule. In developing the rule, the 
Commission is aware that surety bonds 
of the type proposed in the rule may be 

unavailable at thia time. However. the 
Commieeion included thi1 alternative in 
the nile iD the event that thio type of 
coverage becomes available in the 
inaurance market st a later lime. 

Commentera were also divided about 
whether the Commission should allow 
self-insurance 811 a financial assurance 
for closure. Several commenters felt that 
self-in11urance would not satisfy the . 
surety requirements, and they . 
recommended that licensees should be 
required to place mpecific funds in 
escrow to cover costs of 
decontamination. closure and 
1tabilization. Another commenter 
1uggested that self-insurance be based 
on an annual submittal of financial 
report1, i.e., a financial teal 

The Commission rejected the use of 
1tand alone "aelf-insurance" based on 
the Commisaion'• lack of confidence in 
thi1 method to provide adequate 
assurances. Further, 1tate officials have 
informally expreseed the need io have 
tangible funds available from the 
licensee for site closure, so the State as 
landowner would not be left financially 
responsible. While not specifically 
allowing its use on a generic basis in the 
rule, the Commission will evaluate the 
use of financial tests proposed by 
licenaeeo on a ceee-by-caae basis. 

Commenters also expressed support 
for the need to have a long-term care 
fund established at the time a license 11 
issued. Some commentere wanted the 
rule to explicitly require &he licensee to 
set aside funds for long-term care. 
However, the Commission currently 
lacks the authority to require a licensee 
to establish a fund to provide for long
term care of the 111ite after the license is 
terminated. Instead. the CommiHion 
can only require a licensee to provide 
evidence of entering into a lease or 
other binding arrangement with the site 
owner indicating that the two partie11 
have established financial responsibility 
for long-term care between themselve,. 
With regard to the lack of authority, one 
person suggested that the CommiHion 
ask Congress for authority to require 
financial assurances for licensees for the 
active institutional control period. The 
NRC baa raised this issue with CongreH 
both in testimony and in a letter 
commenting on waste legislation. 

Subpart F: Participation by State 
Governments and Indian Tribes. Many 
of the comments on Subpart F were 
concerned with interpretations and 
clarifications. These have been 
answered in the detailed analysis of 
comments. 'fwo noteworthy changes 
were made. In § 61.71, a change was 
made to ensure that the Director shall 
make Commission staff available for 
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discussion with the State or bibal 
governing body. At the request of the 
Department of the Interior, a stateme~t 
was added to I 2.101 to indicate that the 
Commission will inform the U.S. Bureau 
of Indian Affairs when bibea have been 
notified of the filing of an application. 

The Commi1&ion has been examining 
ways by which the licensing proc,e1111 can 
be shortened in time, One way i1 to 
conduct activities in parallel where 
possible, rather than sequentially. One 
such area ie in the submittal and 
evaluation of proposals by Sta tee and 
Indian bibes for participation in the 
NRC license review, as provided by 
Subpart F. Ae proposed, I 61.72 would 
provide up to 120 days after an · 
application was docketed for a State or 
bibe to submit a proposal for 
participation. The time from initial 
submittal of the application until it has 
been docketed is estimated to be 60 
days or more. Thus, there is a potential 
delay of 180 days between the time NRC 
would receive a proposal and could 
begin the serious consideration of the 
proposal. Until resolution were reached 
on the role a State or bibes would play 
in the review, the NRC's review of the 
application could be significantly 

. hampered · 
The Low Level Radioactive Waste 

Policy Act of 1980 clearly states that it is 
a State's responsibility to provide for the 
disposal of low level waste. The Act 
also provides for the formation of 
interstate compacts for this purpose, 
subject to Congressional approval. Thus, 
any application for a disposal facility 

· license will have had State or compact 
participation and backing for a 
significant period of time before 
submittal. During this time, the 
Commission believes that the State will 
have had ample opportunity to , 
determine what role it wants to play in 
the review of the application. Thia also 
holds true for other States that are 
parties to an interstate compact 
Therefore, I 61.72 is being changed to . 
require that a proposal from the State in 
which the facility la proposed, or from 
any State Involved In a compact with 
the State, must be submitted within 45 
days after the application has been 
tendered. However, the Commission 
notes that a more prompt submittal by 
the State would help reduce delays. 

Although it ii to be hoped that the 
States will inform Indian tribes of plans 
for disposal facilities and provide them 
with sufficient information to permit 
them to make a proposal at an early 
time, there is no way of ensuring this. 
Therefore, Indian tribes and States not 
covered above will be given 120 days 
from the tendering of an application to 

submit their proposal. It ie anticipated 
that the participation of Indian bibe1 
and non-compact States will not impact 
the schedule of the li.censi~ process H 
much and this additional time can be 
accommodated. 

The Commiesion believes tut there 
should be sufficient infDnnation in the 
tendered application on which to base a 
proposal and that it ia not neceaaary to 
wait until the acceptance review ia 
completed and the docketing procedure 
carried ou.L 

By making these changes, review of 
propoaals can be carried out earlier and 
in parallel with the other reviews. It is 
expected that this could reduce the 
licensing time by up to six montha. 

It. shoud be noted that participation by 
States and Indian tribes pursuant to 
Subpart F of Part 61 is not through aa 
adjudicatory hearing. U an adjudicaiory 
hearins is requested, then 10 CFR Part 2 
appliea. 

A provision waa. added to I 61.25 to 
ensure that State, local, and Indian 
officials were notified of the opportunity 
for a hearing for certain types of 
amendments to the disposal facility 
license. 

Subpart G: Records. Reports, Tests, 
and /nspectioas. Several commenten 
made suggestions on records and 
reports and the need for resident 
inspectors. Comments were alao offered 
encouraging state involvement ill 
records review and inspections. Two 
suggestions, relative to reporting any 
release of radioactivity and a 
requirement for maintaining duplicate 
sets r,f records were rejected as being 
imptacticable. The Commission. 
hc,wever, would encourage protection of 
records so that they would not be. 
wlnerable to loss because of fire, ftood, 
.or other occurrence. The other 
suggestioaa did not require modification 
of the regulations in order to accomplish 
what was suggested. 

10 CFR Part 2: Rule11 of Practice. No 
major i&11ue1 were raised bJ the several 
comments on the proposed amendments 
to Part 2, 

10 CFR Part 20: § 20.311 Transfer far 
. Disposal and Manifests. Becanse aay 
licensee might make a waste shipment 
and thus be subject to the proposed 
manifest system requirementi, the 
Commission mailed copies of th9 
proposed rules to each of the 
Commission's approximately 9,(D) 
licensee&. In addition. some 12,000 
copies were furnished to the Agreement 
States for distribution to their licensees. 
Out of this large group came a total of Z9 
letters· commenting.on the manifest 
system. Tlaese comments were wide 
ranging, with the majority of questioaa 
or 9U88Ution1 being ral,ed by only one 

commenter. Only a handful t!lf issua 
drew more than one comment, with four 
being the largest number of commentl 
on any iS1Sue. Ao a result of these 
commantB, several changes were made 
to the proposed requk'ementa IQ clarify 
some aspects. 

To deal with the situation where a 
waste collector picks up waste din!ctly 
from the generator, provisions are made 
for delivering the manifest to the 
collector at that time. The waste 
collector will not be required to attach 
copies of all waste generator manifesbs 
to his. aa long as the collector•s manifest 
haa the information for each package 
that is required by I 20.311(b). The 
person transferring Wllstes will be 
required to maintain a signed copy of 
the manifest or equivalent ; . 
documentation such as a computer 
generated printout from the transfeme 
containing the same information arid 
binding acknowledgement 811 the record 
required by Parts 30, 40 and 70 · . 
governing transfer of licensed material. 
This was done to provide inlipectable 
records at the waste generator'i facility 
which demonstrate compliance with the 
manife11t requirements. 

Changes were made in the . 
requirements dealing with quality 
assurance. The term quality •aeeuranca" 
has been changed to quality "contror· 
and managemerrt'a role has been 
modified to require evaluation of audits 
rather than the conduct of such audits. 

Of note is that only one commenter, a 
midwest utility, addressed the question 
of the burden that the manifest would . 
represent to small entities. When ~e 
manifest requirements were prapoeed. 
the Commission judged th&t they would 
not have significant economic impact on 
small entities. Pllrauant to the 
Regulatory FleXJ'bffity Act, the 
Commission solicited comments OR 1h11 
matter. 

General Commentll 

Seventeen commentera expressed 
concern with the use of absolute team 
In the rule such as "eliminate" and 
"prevenL" One'wai concerned about th• 
lack al. absolutenesa of"reasonsble 
assuranm." 

As discussed elsewhere, moat of the 
places where such terms were used 
were in the context of design objective&. 
Since total achievement of auch 
absolute objectives ia unlikely, 
modificatioia have been made lo tile 
requirements to require minimizatian or 
prevention to the extent practicable. 

Twelve commentera made a11gestioD1 
on the kinda of additional reguiatarj 
guidance they felt was needed. The 
Commission agrees with the need &x 
regulatory guidance and haa a program 
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waderwa:, to provide such guidance. rU'St 
iD the iorm or 1taf£ technical positions, 
then u Rqulatory Guide,. Mo1t or the 
topics addressed by the commenlMI are 
already under development. 
Consideration i1 beins given to tla.e 
development of guidance OD other topics 
1ugested by the commenwa. 

One commenter &J,lggested exempting 
waalea iD 1torage prior to tla.e effective 
dat.e of the regulation from the 
packaging and labeling requir·ementa. 
Thia comment touches on a subject with 
broader implications. the phasing in of 
the Part 61 requirements, consistent with 
the abWty of licensees, Agreement 
Slates, and applicants to make 
necesaary changes to Hsuu 
compliance. 

The following section11 and subparts 
will be considered a matter of 
compatibility for the Agreement States 
when the rule is adopted: Section 61.2, 
DermiUons; Subpart C. Performance 
Objectives; Subpart D. Technical 
Requirements for Land Disposal 
Facilities; those portions of Sabpart B 

· that are necessary to implement the 
provision, of Subpart11 C and D: that 
portion of Subpart E requiring closure 
funding arrangements: and Section 
20.311, Transfer for disposal and 
manifests. Meetings were held with 
Agreement State representatives and 
agreement was reached on a method for 

· unifonn implementation of the manifest 
requirements, waste classification. 
waste form, and the effective date of 
Section 20.311 which was set at 365 days 
after publication in the Federal Register. 

Since all other provisions of the 
proposed rules would pertain omy to 
applicants for new Commission-ncensed 
disposal facilities, there are no reasons 
to delay the effective date of these 
requirements. The Commission i1 
working with the Agreement States to 
develop model regulations to be adopted 
by the Agreement States in accordance 
with their agreements to maintain 
compatible state regulation&. 

Applicability of the requirements iD 
Part 61 to Commission disposal facility 
licensea in effect on the effective date of 
the rule will be determined on a case
by-case basis and implemented through 
terms and conditions of the license or by 
orders issued by the Commission. 

There were a variety of comments 
related to commenters questions about 
the development of new sites, concerns 
over nuclear facilities becoming de facto 
disposal sites, the need fOl' an 
environmental impact statement, and an 
extension of the comment period for 
Part 61 to correspond with that of the 
environmental impact statement. These 
comments are addressed in the detailed 

analy1i1 or comment, and had no effect 
on the rule. The comment period waa. iD 
feet, extended from October 2Z 1981 lo 
January 14, 1982 to corre1pond with that 
for the EIS. 

About one third of all commentera 
offered editorial 1ugge11tion1 that were 
aimed at improvins clarity, com:cting 
grammatical erron, and noting 
typographical erron. Theae were very 
helpful in preparing the rinal venion of 
the rule. 

Employee Protection 

A new 10 CFR 61.9 has been added 
concerning job protection for employees 
who provide information to the 
Commission. The new section 11 
included in this final rulemaking to carry 
out the Commission', intent that all 
specific licensees will have 1imilar 
reeponsibilities under its employee 
protection regulations. See the Federal 
Register notice (47 FR 30452) dated July 
H. 1982 for the ba11i1 for this action. 

New 10 CFR 61.9 emphHizea to 
employers-that ii, licensees, 
applicant,, and their contracton and 
1ubcontractors-that termination or 
other acts of job di1crimination against 
employeea who engage in activities 
furthering the purpose• of the Atomic 
Energy Act and the Energy 
Reorganizatio~ Act i1 prohibited. In 
addition. new 10 CFR 6UJ makea .the 
employee aware that if di1crimination-of 
this neture i1 believed to have occurred, 
a remedy i11 available through the Wage 
and Hour Division of the Department of 
Labor. To en11ure that employeea of 
licensees and applicants are aware of 
these amendment,, these organizations 
are required to po1t their premiaes with 
explanatory material related to the 
prohibition of discrimination and 
availability of a remedy in the event of 
discrimination. 

Paperwork Reduction Ad 

As required by the Paperwork 
Reduction Act. Pub. L. 96-,511, the 
recordkeeping and reporting 
requirements in the propoud 
amendments to 10 CFR 20 incorporated 
in the 10 CFR 61 rulemaking were 
1ubmitted to the Office of Management 
and Budget and were approved. The 
proposed amendments to 10 CFR Part 20 
were not significantly altered as a result 
of public comments 110 that approval 
remains valid. The application. 
reporting. and recordkeeping 
requirements contained in 10 CFR 61 
apply only to land disposal facility 
operators and affect fewer than 10 
persons and, therefore, are not 1ubject 
to 0MB clearance. 

Resu)atory FlaxlbWty Act 
Baaed upon the information available 

and on the public commenll received on 
the proposed rule, and in accordance 
with the Regulatory Flexibility Act of 
1980, 5 U.S.C. OOS(b), the Commi11lon 
hereby certifies that thin rulemaking will 
not, ff promulgated. have a 1ignificant 
economic Impact upon a 1ub1tanUal 
number or 1mall entlUe1. 

The Regulatory Flexibility Act (Pub. L 
96-345) wafl 1fgned into law in 
September 1980. The Act'1 principal 
objective I• to mak,l certain that Federal 
agenciea try, where po!Sible, to fit 
regule tory requirements to the 1cale of 
the effected activity. Significant 
economic impact, on a 1ubetantial 
number of ,mall entities Is a major 
concern. Part 61 end accompanying rule 
changes will potentially impact a 
1ignificant number of persons liceJfsed 
by the Commission end the Agreement 
States. The following di1cu11ion 
addresses the facton iD the analyse• 
required by the Act and the public 
comments received. The draft and final 
E1S"t1 for Part 81 provide additional 
background information and analyeie of 
the impact• of this rulemaking action. 

Section 604 of the Regulatory 
Flexibility Act requires that the need for 
the regulatory action be clearly 
e1tabli11hed. The need for standards to 
govem the disposal of low-level 
radioactive waatea and new regulations 
to implement these standards was 
discussed iD detail in the draft EIS. The 
majority of the public comment, 
1upported the rule and thus affirmed the 
need for the rule and the regulator 
framework it establishes. 

Section 609 of the Regulatory 
Flexibility Act requires that amall 
entities have an opportunity to 
participate in the rulemaking when the 
rule will have e 1ignificant economic 
Impact on a 1ub1tantial number. Since 
the Commi1111ion'11 initial certification of 
no 1ignificant impact was a qualified 
one, special efforll to reach small 
entitiea were made. For example, the 
proposed rule was distributed to all 
Commission licensee, (9,000) and made 
available to Agreement States (12,000 
licensees) with a cover letter 
highlighting the points that might impact 
them. Comments were solicited from 
groups such as the Health Physic, 
Society, a national organization of 
professionals concerned with radiation 
safety, many of whooe members will 
have to prepare manifests and 
coordinate compliance with the rule. 
The Health Physics Society publicized 
the rule in its newsletten to members. 
Of 1ome 107 different commenters 
responding, none specifically addressed 
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the Regulatory Flexibility Act or the 
1ummaey analy11is. One utility (which Is 
not a ,mall entity) did make a general 
qualitative reference to burden, on 
,mall entities. Twelve commentera 
repreaentin& a variety of 1ecton (not 
Ju1t 1mall entities) addre111ed the 
potential burden of the manifest •y11tem. 

Section IIOl-of the Regulatory 
Flexibility Act further require• a 
1ummary of the i111ues and a statement 
of any changea made in the proposed 
rule as a re11ult of the comments. Two 
commenten were concerned about the 
burden of 1pecifying chemical form. 
Four commentel'II objected to shipper 
re11pon11ibllity for tracking 11hipments. 
Three commenters including one broker 
considered the 1ystem to be a 
paperwork burden and two, a general 
burden. Three supported the. system and 
one indicated no problems in complying. 
Two objected to forwarding a copy of 
the manifest and one was concerned 
about the implications of generator 
certificatlone. 

The proposed rule Included relief 
language "ae completely aa practicable" 
for specifying chemical form. Small 
entities generate a 11ignificant percent of 
waates and data on these wastes la 
needed, so no further relief waa 
provided. Objections to. shipper tracking 
and forwarding manifests stemmed 
primarily from the need to clarify intent 
of the rule on waste broker or collector 
role and responsibility. The transfer of 
papers and tracking responsibility is 
more clearly addressed in the rmal rule. 
The recommendation for simplifying the 
paperwork for broken was adopted. 
These issues and concem11 are 
addressed in more detail in the 11taff 
analysis of comment, in the final EIS. 

The commente on ""aste classification 
were diacussed in the preceding 
summary and resulted in extensive 
revision of this portion of the rule to 
1implify and clarify the requirements. 
The detailed staff analysi~ in the final 
EIS provide, further discussion of.the 
l111ues raised. 

Federal rules that overlap the 
proposed rule are primarily those of the 
Department of Transportation (DOT). 
The Commi&1ion and DOT have an 
established working relationship 
implemented through a formal 
Memorandum of Understanding. The 
rule itself acknowledges the need to 
comply with DOT rules, and the 
Commission currently inspect11 licensees 
for compliance with DOT requirements. 
The manifest required by thi1 
rulemaking is consistent with DOT 
1hipping paper requirements, and the 
same document may be used by 
licensees to meet requirements of both 
agenciee. Neither NRC nor DOT require 
a 1pecific form and both allow 1uch dual 

use. The waste form and packaging 
requirements are in addition to and 
compatible with DO'r rulea. In addition. 
the manifest termi1'ology and 
requirement, were compared to thoae In 
the propoaed Uniform Hazardoua Wa1te 
Manifeet, the Joint EPA/DOT proposed 
fonn published March 4, 1982 (47 FR 
9336). A few minor procedural and 
terminology changes were made to 
conform to this proposed form. 
Licensees may use the Uniform 
Hazardous Waste Manifest, once It ii 
Implemented, aa bath a DOT shipping 
paper and a NRC manifest for 
radioactive wastes by using additional 
spaces to describe waste11 and adding 
information to the back. These changee 
were made based an consultation with 
EPA and DOT staff and will help to 
reduce the burden on all licensees. 

The following comment W81 received 
from EPA on possible duplicative 
requirements: 
' NRC 1ollcited comment• on po11ible 
duplicative requirement, for emuent releue11 
and broker activitie1 under the 
Comprehenalve Environmental Reapon1e, 
Compensation and IJebility Act of 1980 
(CERCLAJ. Thi, "Supemind" law exempll 
from notification "any relea1e or aource, 
1peclal nuclear, or byproduct material.,. ID 
compliance with a les11lly enlorceabla 
llcenH, permit. regulatlon1, or order l11ued 
pW'Suant to the Atomic Enel'IY Act of 195'" 
(CERCLA Section 101(10)(1()). Radioactive 
release, from nuclear wute dlspoul 
r11cilitiea which are not In compliance with 1n 
NRC license, permit. resuJatlon. or order fall 
within the reporting requirementa of 
CERCLA. Furthermore. 111 part of the 
notification regulation, under CERCLA. EPA 
la plaMing to develop e notification 1cheme 
ror releasea of radioactive meteriala not 
licensed under the Atomic Energy Act oftest 
or the Uranium Mill Tailings R11diat!011 
Control Act of 1978. EPA wl1hea to rninimla 
duplicative reporting requlrementa for 
releB11e1 reported to other agencle1. EPA 
Intends to work with NRC lo minimize 
duplicative reporting requlremeata to the 
extent po11ible. 

The EPA alao addressed the potential 
for duplicative costs to the two agenciee 
for wastea that are a mixture of 
hazardous chemicals and radioactive 
materials. Close coordination and a 
memorandum of understanding were 
suggested. EPA has regulatory 
responsiblllty for the dispo1111l of 
hazardou1 wastes under the Resource 
Conservation and Recovery Act 
(RCRA). NRC agree, that the two 
regulatory programs need to be 
coordinated, and will take action In that 
regard. 

The Regulatory Flexibility Act aleo 
require, diacusslon of altemativee to the 
proposed action. The recordkeeplng and 
reporting requirementl lmpo1e eucb a 
mJnor incremental burden that no 
exemption wa1 co~idered. Initial 
estlmatea were that about Z.000 of the 

Commi111ion'e 9,000 licen1ee1 are wute 
generators who might make w111te 
shlpmente. Waste generatora muet . , . 
provide more complete information OD 
the manifest than 11 currently required 
to meet DOT 1hlpplng paper . 
requirementa .and ·muat report OD . 
lnvestlgatione of missing shipment.. The 
additional information required In the. 
manifest include1· the ldentitiH of 
1olidificaUon agenll: preaence of any 
chelating agenll; whether the wute la. 
Class A. B, or C; and the total quantity 
of H-3, C-14, Tc-99, and 1-129, The 
annual public burden for all liceneeee 
should be no more than about 4,500 1tafl' 
hours for the preparation of the manif~1t 
Instead of Just preparation of DOT . · ' 
shipping papers and 1,000 hoilrl for · 
Investigating and reporting on late or 
missing shipments. Reactor licensee" ·. 
who are not 11mall entltiteo, ship at lea1t 
half the waste now 1hipped to diapoeal 
11ites. The remainder Is shipped by · 
hospltal1, universities, industrial ftrma. 
etc., whc;, may ~r 111ay not be small . , , 
entities. Thus, lesa than half 1h11 burden 
11hould fall on small entities based on 
relative volumea of wastea shipped. The 
waste cla1111ification and characteri1tlca 
portion of the rule does provide relief for 
most wastes produced by the ,mall 
entities, I.e., Class A waates. Where 
radiological hazard permits, segregated 
disposal ha1 been provided 81 an option 
to complying with more restrictive 
waste acceptance requirement, for 
Class B and C wa1te1. 

The Incremental burden, were 
initially Judged small. Based on further 
staff evaluation, and public comment, 
on the rule, this initial Judgment waa 
correct and the rule will not have • 
significant economJc impact. The 
rulemaking will not affect economJc 
factors such a11 employment. busine11 
viability, or ability of affected entitlee to 
compete. The lmprovemenll in w&1te 
disposal practices and the contribution 
of those improvements to establilhlng 
new disposal capacity are Judged to 
significantly outweigh the small 
economic impact on ,mall entitieL 

lJst of Subjects In 10 CFR Put n 
Low-level wa1te, Nuclear material" 

Penalty, Waste treatment and dispoaaL 
Pursuant to the Atomic Eneri, Act of 

1954, 811 amended. the Energy' 
Reorganization Act of 1974, H amended, 
and section 553 of title 5 of the United 
States Code, the following new 10. CF1l 
Part 61 and the following amendmentl 
to to CFR Parts 2, 19, 20, 21, 30, 40l 51, 
70, 73, and 170 to Chapter 1 of Ti~e 1Q, 
of the Code of Federal Regulatiort1 are 
published aa a document subject 'to 
codification. ) 

/ 
) 

/ 



119 FA 1352 
0

Publllhed 3/12/M 

PART 81 • STATEMENTS OF CONSIDERATION 

Eltec11we: Upon approval of 0MB o, 
1{7/84. 

Cnvironmrntal Pro1rC1iun Hrgulation5 
fur Domtstic Lincrnsing and Hr:latrd 
Rtgu/atory Functluns and Rrlatrd 
Conforming Amrndmrnu 

See Part 61 S1at91Mnt11 of Considemlon 

ill FA 24512 
Publithed 6/14/84 
Effective sn/84 

Envlronmintal Prottctlon Rrgulatfons 
for Domrstic Llctnslng and Rr/attd 
Rtgulatory Functions and Rrlattd 
Conforming Amtndmtnts 

SN Pert 2 Steteffl9nll of Comideretion 

\ 



UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS-ENERGY 

fpAR1l 
~ 

DOMESTIC LICENSING OF SPECIAL NUCLEAR MATERIAL 

STATEMENTS OF CONSIDERATION 

21 FR 764 
Published 2/3/56 
Effective 3/4/56 

Effective 30 days after publication in 
the FEDERAL REGISTER, Part 70, Title 10, 
Chapter I, Code of Federal Regulations, 
entitled "Definition of Fissionable Ma
terial," is hereby amended to read as 
follows: 

25 FR 12730 
Published 12/13/60 
Effective 1/12/61 

The following amendment prescribes 
a standard transfer and receipting form 
to be used by persons holding licenses 
issued pursuant to the regulations in 
Part 70, Chapter l, Title 10, Code of Fed
eral Regulations, in Initiating and re
ceipting shipments of special nliclee.r 
material. 

Notice of proposed issue.nee of the 
amendment was published In the FED-
1!:RAL REGISTER on August 17, 1960 (25 F.R. 
7890 l , and a period of 60 days was al
lowed for receipt of comments by Inter
ested persons. The comments 'filed have 
been given careful consideration. 

The provisions of the new § 70.54 a.re 
unchanged from those which appeared 
in t~ notice of proposed rule me.king. 
However, slight changes have been me.de 
In the Form AEC-388, and In the accom
panying instructions, a.a follows: 

1. On the face of the Form AEC-388 
the parenthetical instruction "<For AEC 
Use Only)" has been deleted from Item 5. 

2. On the Face of Form AEC-388 Item 
11 has been changed to read: "The items 
and quantities listed above were shipped 
on • • •". 

3. On the face of Form AEC-~88 Item 
12 has been changed to read: "The items 
and qus.ntities listed above were received 
on • • 0

". 

4. In the 1nstruct1ons a::;>pee.ring on 
the reverse side of Form AEC-388 the 
"Nnt.<>'' Dt t..'le bottom of the page is 
c!.esignated "Note No. l", and a "Note No. 
2'' is added, reading: "Licensees a.re not 

required to report transfers of special 
nuclear material to another licensee or 
to the Commission, for dlspoaal, 1f the 
material is contained in waste and 1f the 
material has been declared to the Com
mission as 'consumed' by a licensee. 
Licensees a.re required to report all other 
transfers of spool.a.I nuclear materia.1 
even though the Ccnliajssion may he.v~ 
been paid the full value therefor. In 
such cases the following statement 
should be inserted in Item 8: 'Full value 
paidtoAEC'." 

5. Instruction 6 has been clm.nged to 
read: "Enter name, address, license 
number and lease number of the organi
zation assuming lease respon.sibllity for 
the material; also the applicable order 
<Form AEC-640) number, if available." 

Copies of Form AEC--388 referred to in 
the amendment will be furnished upon 
request made to AEC Material Lee.sing 
Officer, U.S. Atomic Energy Commission, 
Oak Ridge, Tennessee. 

Notice is hereby given that £lie fo1low
ing amendment to 10 CFR Part '10 Is 
~bl.iahed as a document subject to codl
flca.tlon and Is effective 30 day.s after 
publication in the FEDERAL REGISTER: 

29 FR 5883 
Published 5/5/64 
Effective 6/4/64 

On September 20, 1963, the Commis
sion published in the FEDERAL REGISTER 
(28 F.R. 10302) for public comment pro
posed amendments to 10 CFR Part 70 to 
<ll issue a general license authorizing 
the receipt, possession, use and transfer 
of plutonium in calibration or reference 
sources, and (2) specify requirements for 
a specific license for persons who manu
facture such sources for distribution to 
persons generally licensed. This action 
was taken in response to a petition for 
rule making <PRM-70-1) submitted to 
the Commission by Eberline Instrument 
Corporation. 

The general license in § 70.19 below 
would be issued only to the following 
persons: 

(1) Any person in a non-agreement 
State <any State with which the Com
mission has not entered into an effective 
agreement under subsection 274b. of the 
Act) who holds a specific license issued 
by the Commission which authorizes him 
to receive, possess, use s.nd transfer by
product material, source material, or spe
cial nuclear material; 

<2> Any Goverrunent agency, as de-

fined in § 70.4(!), which holds a specific 
license issued by the Commission which 
authorizes it to receive, possess, use and 
transfer byproduct material, source ma
terial, or special nuclear material; and 

(3) Any person in an agreement 
State (any State with which the Com
mission has entered into an effective 
agreement under subsection 274b. of 
the Act) who holds a specific license 
issued by the Commission which author
izes him to receive, possess, use and trans
fer special nuclear material. 

In § 70.39 below the requirements for 
a specific license would be established for 
persons who manufacture sources for 
distribution to persons generally· li
censed under § 70.19. 

The amendments published below re
tain the substantive provisions set forth 
in the proposed rule although a number 
of minor revisions have been made for 
purposes of clarification. These revi
sions reflect Commission consideration 
of the comments and suggestions received 
in response to the notice of proposed rule 
making. One of the revisions is a modifi
cation of the wording on the label re
quired to be affixed to the source or 
source container to make the label appro
priate for use in both agreement States 
and non-agreement States. The change 
in wording on the label should simplify 
labeling requirements for manufacturers 
who distribute sources. 

Pursuant to the Atomic Energ-y Act of 
1954, as amended, and the Administra
tive Procedure Act of 1946, the following 
amendment of Title 10, Chapter I. Part 
70, ·'Special Nuclear Material" is pub
lished as a document subject to 

0

codifica
tion to be effective thirty <30) days after 
publication in the F'EDF.RAL RF.GISTER. 

29 FR 14401 
Published 10/21/64 
Effective 1 /18/65 

See Part 40 Statements of Consideration. 

31 FR 4668 
Published 3/19/66 
Effective 3/19/66 

Miscellaneous Amendments 

See Part 20 Statements of Consideration. 
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32 F-R 2364 
Published 2/3/67 
Effective 3/5/67 

Requirements for Control and Physical 
Inventory 

On May 27, 1966, the Atomic Energy 
Commission published In the FEDERAL 
REGISTER (31 F.R. 7634) proposed amend
ments to its regulation, 10 CFR Part 70, 
Special Nuclear Material, which would 
require holders of licenses for special 
nuclear material to adopt material con
trol systems to better enable them to ac
count for the special nuclear material 
which they are licensed to possess and to 
perform physical inventories of such 
material. 

All interested persons were Invited to 
submit written comments and sugges
tions for consideration in connection 
with the proposed amendments within 60 
days after publication of the notice of 
proposed rule making in the FEDERAL 
REGISTER, Upon consideration of tne 
material submitted in response to the no
tice of proposed rule making, the views of 
industry representatives offered during 
an industry advisory conference con
vened by the Atomic Energy Commission 
on July 27, 1966, to discuss the proposed 
amendments, and other factors involved, 
the Commission has adopted the amend
ments set forth below. 

The principal differences from the 
amendments published for comment are: 

1. Proposed § 70.22 (b) has been re
vised to require applicants for special 
nuclear material licenses to possess and 
use more than 5,000 grams of special 
m. .. cJear material for activities other than 
those involved in the operation of a nu
clear reactor or as a sealed source to 
submit to the Commission (1) a full 
description of their procedures for the 
control of and accounting for special 
nuclear material, including certain speci
fied procedures, and (2) an identification 
of the fundamental material controls 
provided in the applicant's material con
trol and accounting procedures, which 
the applicant considers essential for as
suring that special nuclear material in 
his possession will be adequately safe
guarded; 

2. Proposed§ 70.22(b) has been revised 
to provide that the fundamental material 
controls identified by the applicant will 
be considered by the Commission in de
termining the conditions to be incor
porated in the license pursuant to 
§ 70.32Cc); 

3. Footnotes have been added to 
§§ 70.22(b) (1) and 70.51Cc) (1) to note 
that as guidance in preparing the re
quired descriptions, an applicant or a 
licensee may consult "A Gulde for the 
Preparation of Procedure Manuals for 
Safeguards Control and Inventory Man
agement of Nuclear Matel'ials," which Is 
available upon request to the AEC. In 
this regard it is noted that the AEC views 
as high priority the development of more 
definitive criteria and standards in the 
safeguarding of special nuclear material 
and as these are developed they will be 
included in appropriate AEC regulations 
or guides; 

4. A new § 70.32(c) has been added 
which provides that each license to pos
sess and use more than 5,000 grams of 

special nuclear material for activities 
other than those involved in the opera
tion of a nuclear reactor or as a sealed 
source shall contain a condition requir
ing the licensee to maintain such funda
mental material controls as were identi
fied pursuant to §§ 70.22(bl (2) and 70.51 
(c) (2) and such other material control 
procedures, as the Commission deter
mines to be essential for the safeguard
ing of special nuclear material; 

5. The new requirements relating to 
the establishment and maintenance of 
material control and accounting pro
cedures and the performance of physical 
inventories by special nuclear material 
licensees, have been included in § 70.51 
as paragraphs (b) and (c) rather than in 
a new § 70 .24 as proposed; 

6. The present § 70.51 has been re
designated § 70.5l<a) and revised to re
quire licensees to keep records of all 
special nuclear material in their posses
sion regardless of origin or method of 
acquisition; · 

7. Redesignated § 70.51 (b) and Cc) 
have been revised to make clear that the 
new requirements apply only to licensees 
authorized to possess and use special 
nuclear material in a quantity exceeding 
5,000 grams of ·'contained" uranium 235, 
uranium 233, and plutonium or any com
bination thereof; 

8. Redesignated § 70.51 <b) <2) has 
been revised to make clear that the re
quirement for an annual physical in
ventory of material is a minimum re
quirement and that the Commission may 
require inventories at more frequent in
tervals in individual cases if this appears 
to be necessary; 

9. A footnote has been added to re
designated § 70.51 (b) (2) to explain that 
the required physical inventory of the 
special nuclear material content of ir
radiated fuel elements may be performed 
by calculations, using measured indi
rect parameters such as reactor power 
output; 

10. Redesignated § 70.5l<c) has been 
revised to require licensees authorized to 
possess and use more than 5,000 grams 
of special nuclear material for activities 
other than those involved In the opera
tion of a nuclear reactor or as a sealed 
source to submit to the Commission (1) 
a full description of their procedures for 
the control of and accounting for special 
nuclear material, Including certain speci
fied procedures, and (2) an identification 
of the fundamental material controls 
provided in the licensee's material con
trol and accounting procedures, which 
the licensee considers essential for as
suring that special nuclear material in 
his possession will be adequately safe
guarded; 

11. Redesignated § 70.51 Cc) has been 
revised to provide that the fundamental 
material controls identified by the li
censee will be considered by the Com
mission in determining the conditions 
to be Incorporated In the license pursuant 
to § 70.32 (C). 

Certain editorial changes have also 
been made in the amendments set forth 
below. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, and the Administra
tive Procedure Act of 1946, as amended, 
the following amendments to 10 CFR 
Part 70 are published as a document sub-

ject to codification to be effective 30 days 
after publication in the FEDERAL REG
ISTER. 

32 FR 2562 
Published 2/7/67 
Effective 3/9/67 

LICENSES TO OWN AND EXPORT 
SPECIAL NUCLEAR MATERIAL 

Miscellaneous Amendments 
On September 21, 1965, the Atomic En

ergy Commission published in the FED
ER/IL REGISTER (30 F.R. 12039) for public 
comment proposed amendments to 10 
CFR Parts 50, 70, 115, and 140, intended 
as partial implementation of·Public Law 
88-489 to reflect tlle Commission's au
thority to issue licenses to receive title 
to, own, acquire, deliver, import, or ex
port under the terms of an agreement 
for cooperation arranged pursuant to 
section 123 of the Atomic Energy Act of 
1954, as amended, special nuclear 
material. 

All interested persons were invited to 
submit written comments and sugges
tions for consideration In connection 
with the proposed amendments within 
60 days after publication of the notice of 
proposed rule making in the FEDERAL 
REGISTER. After careful consideration 
of the comments received in response to 
the notice of proposed rule making and 
other factors involved, the Commission 
has adopted the amendments set forth 
below which, except as noted, are the 
same as those set out in the notice of 
proposed rule making. 

Section 70.23, Requirements for the 
approval of applications, has been 
amended to exclude from Its purview 
applications for licenses to export spe
cial nuclear material. [Requirements 
for applications for licenses to export 
special nuclear material are covered in 
§ 70.22(c) and conditions for the issu
ance of such licenses are set out in 
§ 70.31 (d).] That amendment was not 
included In the notice of proposed rule 
making published on September 21, 
1965. However, since the revision of 
§ 70.23 is merely a change in organization 
and has no substantive effect, the Com
mission has found that general notice of 
proposed rule making and public pro-. 
cedure thereon are unnecessary in con
nection with that amendment. 

Proposed § 70.22(b) has been redesig
nated § 70.22(c) and revised to eliminate 
the requirement that an application for 
a license to export special nuclear ma
terial contain a certificate by the govern
ment of the country of destination 
certifying that the material will be re
ceived and used in that country within 
the scope of and consistent with the 
terms of an agreement for cooperation 
made In accordance with section 123 of 
the Act. The Commission has decided 
to obtain such information through di
rect government-to-government com
munications. 

Proposed § 70.44<a) (2) has been re
vised to permit a secured creditor to 
take possession of licensed special nuclear 
material under a mortgage, pledge, or 
lien either by the Issuance of a license 
by the Commission autho1izing such 
possession or by a license transfer pur
suant to § 70.36. In this respect, the 
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section, as revised, will be consistent with 
· the equivalent creditor regulations in 

§ 50.81 of 10 CFR 50 pertaining to facili
ties and will take account of the existing 
provisions in § 70.36 for transfer of spe
cial nuclear material licenses. 

The amendments set forth below re
vise the affected parts of the Commis
sion's regulations to provide for the 
private ownership, export and import of 
special nuclear material authorized· by 
P.L. 88-489. Section 70.44, for example, 
reflects the Commission's authority to 
consent to :the creation of a lien on 
privatelY, owned special nuclear material. 

Paragraph Cc) of § 70.22 prescribes 
the contents of an application for export 
of special nuclear material. As required 
by amended section 53 of the Act, such 
exports must be under an agreement for 
cooperation arranged pursuant to sec
tion 123. Most of the existing agree
ments for cooperation were entered into 
under circumstances contemplating gov
ernment-to-government transfer of spe
cial nuclear material, and will need to 
be amended or otherwise formally clari
fied before export licenses may be issued 
under them. 

The notice of proposed rule making 
published September 21, 1965, indicated 
that the Commission. intended to con
sider amendments to Part 70 regardi&g 
accountability and reporting require
ments which would provide specific in
structions for appropriate reporting of 
privately owned special nuclear material. 
Proposed amendments to Part 70 con
taining such provisions were published 
for comment on March 29, 1966 (31 F.R. 
5075) and the comments received in re
sponse to the n(\!;ice of proposed rule 
making are under consideration. 

Pursuant to the Atomic Energy Act of 
· 1954, as amended, and the Administra
tive Proce<:!ure Act of 1946, as amended, 
the . followmg amendments of 10 CFR 
Parts 50, 70, 115, and 140 are published 
as a document subject to codification to 
be effective 30 days after publication in 
the FEDERAL REGISTER. 

33 FR 9809 
Published 7 /9/68 
Effective 8/8/68 

Goneral License for Ownership of 
Special Nucloar Nlaierial 

The Atomic Energy Commission has 
amended its regulation, "Special Nuclear 
Material", 10 CFR Pa1·t 70, by the addi
tion of a new § 70.20, providing a general 
license for ownership of special nuclear 
material. A general license is effective 
without the filing of an application with 
the Commission or the issuance of licens
ing dOC\Jments to a particular person. 

. The general license includes the right 
· both to receive and transfer ownership 
of special nuclear material. The amend
ment does not affect the Commission's 
existing rules applicable to transfer, re
ceipt, possession, use, import, or expm"t 
of special nuclear material. 

Ownership alone of special · nuclt:::ir 
mate1ial does not present any problc:1c:s 
of radiation safety or the comrr.on 
defense and security. It is expected that; 
the general license will simplify and 
expedite the Commission's regulatory 

processes without prejudicing in a.ny way 
Commissio,1 controls over possc'ssion. use 
r,nd physical t:·a:1sfer of special nuclear 
mat,3rial. G,~nernl liccnsc:s,for the owner
ship of byr,roduct material and source 
material a:·c a.ln:ady included in Parts 31 
and 40, respectively. The addition of 
§ 70.20 makes Part 70 consistent with 
those parts in that respect. 

The r1ew § 70.20 has the effect of re
lieving persons of the necessity of filing 
applications for specific licenses for 
ownership of sprcial nuclear material. 
Therefore, the Commission has found 
that good cause exists why g-encral notice 
of proposed rule making and public pro
cedures thereon are unnecessary. 

Accordingly, pursuant to the Atomic 
Energy Act of 1954, as amended, and 
sec_tions 552 and 553 of Title 5 of the 
United States Code, the follm\·ing amend
m~nt of 10 CFR Part 70 is-published as 
a document subject to codification, to be 
effective 30 days after publication in the 
FEDERAL ];tEGISTER. 

36 FR 145 
Published 1/6/71 
Effective 2/5/71 

Fees for Facilities and Materials Licenses 

See Part 170 Statements of Consideratio~. · 

36 FR 17573 
Published 9/2/71 
Effective 9/2/71 

On May 28, 1971, the Atomic Enerio 
Commission published in the Fl:DERAL 
REGISTER (36 F ,R. .. 9786) proposed amend
ments of lt.s regulations in 10 CFR Patt 
70, "Special Nuclear Material," whlct. 
would provide for Commission review, 
prior to construction of the site and de
sign bases for plutonium processing and 
fuel fabrication plants for which a license 
1s sought. 

All interested persons were invited tc 
submit written comments and sugges
tions for conalderatl.cm. in connectlOIJ 
with the proposed 11111endmenta wttbm 
60 da.Ya J.fter publication ol t.be DOUce 
of pnipo1ll,d rule malclng in the PDDAI. 
R,cmnn. l!DOO. .consideration of u» 
comments recetftd and oUler facton in
volved, the Commf!l81on bu adopted the 
amendment.a set out below. These amend
ments are identical to those published for 
comment except for minor changes re
:ftectlng amendments to Part '10 which 
were publiahed in the Fzl>DAL RIIGISTl!:R 
subsequent to May 28, 1971. 

The requirements of the amendments 
will apply to plants'for the manufacture 
of plutonium reactor fuel and plants for 
the conduct of plutonium fuel research 
and development activities. These plants 
typically process tllogram. quantities of 
plutonium. 

Under the amendments, an r..pplicatlon 
for a license to possess and use special 
nuclear material in a plutonium process
ing and fuel fabrication plant must be 
:flled at least 6 months before the begin
ning of plant construction. Such an ap
plication ls required to contain, in addl-· 
tion to other required information, a 

description of the plantslte, a descrip
tion and safety assessment of the design 
bases of the principal plant structures, 
systems and components, and a descrip
tion of the quality assurance· program 
to be applied to the design, fabrication, 
construction, testing and operation of 
structureij, systems and components of 
the plant. Applicants for such ·licenses 
should select sites which are at reason.: 
able distances from densely populated 
areas. 

The purpose of the Commission's pre
construction review will be to determine 
whether the applicant's design bases for 
the prlnclpal structures, systems · and 
components, and its quality assurance 
program provide reasonable assurance of 
protection against natural phenomena 
and the consequences of potential acci
dents. The Commission will approve con'." 
struction of the principal structures, sys
tems and components of a plutonium 
processing and fuel fabrication plant 
when it has made a favorable safety de
termination. F&Pure to ob~ conim1s .. 
sion approval prior to beginning of con
struction may be grounds for _denial of a 
license to possess and use special nuclear 
material in a plutonium processing and 
!fuel fabrieation plant. · · 

The Commisslon 11!1 developing appro:.. 
priate sitlpg and general design criteria 
'f-,.lutoDlllbl PN 5 • md famllatipn 
pJaat.s wbktl will lllDllale Clalllldlntlon 
., inwuilma. -- .... lllllftl 
phenomena as. well 'as inplant accidents. 
In the interim, the siting principles of 
10 CFR Part 100, · the General Design 
"1iteria for nuclear power reactors in 
10 CFR Part 50 and the.criteria used by 
the Commlsalon to evaluate the adequacy 
of the design of l.rradla.ted fuel reprocess- : 
Ing plants will be used to the extent per
tinent. The criteria set forth in appendix · 
B of 10 CFR Part 50, "Quality Assurance_ 
Criteria for Nuclear Powerplanbs,'' will 
be used in determin1ng the adequacy of 
the quality UBUl'anCe programs, 

Existing licensed plutonium processing 
and fabrication plants will be examined 
with the objective of improving to t.lle 
extent practicable their ability to ~
stand adverse naturai phenomena with
out loss of C811&blllty to pl'Mlet the PQbUe 
and their eapulll~ for Ollllias Wldi ID
planl Mllldmta. 
· "l'be C'ommimdon h8l!I found tb&t, be

cause of the importance of the amend
mentll in regard to the public health and 
safety, good cause exists for making the 
amendments etrectlve without the cus
tomary 30-day notice. Accordingly, pur
suant to the Atomic Energy Act of 1954, 
as amended, and sections 552 and 553 of 
title 5 of the Uiilted States Code, the-fol
lowing amendments to Title 10, Chapter 
I, Code of Federal Regulations, Part 70, 
are published as a document subject to 
codi1lcation to be mfecUve 1IPOll publl-· 
cation in the Pnnar. !baisTn <t-::1-'rl> . 

37 FR 5745 
Published 3/21 /72 
Effective 3/21 /72 

Prohibition of Site Preparation and Related 
Activities 

See Part 50 Statements ot'Consideration. 
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38 FR 30533 
Published 11 /6/73 
Effective 12/6/73 ( § § 70.22(g), 70.23(a) (9) 

& 73.30(e)) 
Effective 3/6/7 4 

Amended Requirements for Material in 
Transit 

See Part 73 Statements of Consideration. 

38 FR 30537 
Published 11 /6/73 
Effective 12/6/73 

Physical Protection of Plants and Materials 

See Part 73 Statements of Consideration. 

38 FR 30542 
Published 11 /6/73 
Effective 12/6/73 

"evised ControJ and Accountlnc 
Requirements 

On February 1, 19'73, the At.omic 
Energy Commission published 1n the 
li'EDBRAL REGISTER (38 FR 307'1) pro
posed amendments t.o .Its regulations 1n 
10 CFR Part 70 which would revise the 
materials control and accounting re
quirements for special nuclear material. 

Interested parties were Invited t.o 
submit comments and suggestions for 
consideration 1n connection with the 
proposed amendments within eo days 
after publl.catlon ln the FEDERAL Rll:GIS
n:R. Upan consideration of the com
ments received; and other fact.ors In
volved, the COmmisslon has adopted the 
proposed amendments, with certain 
modiflcatlons as set-forth below. 

Slgnl.flcant differences from the Pro
posed amendments published for eom
ment are: <1> A change 1n the detalled 
control and accountfu.g requirements for 
plut.onium containing ·eo percent or 
more by weight of the isot.ope Pu-238; 
<2> addition of a reqwrement for 
tamper-se.fing procedures to mclude 
control of the tamper-safing devtcea and 
records of the date and time ef &amper
aafmg; <3> addition of requuementa for 
the 1dentulcatson nnd C011trol of m-
:::i~~-~ :=1 ::ie: 
the nm Sn?mtory required uader the 
amended regulation and tbl! date by 
which the licensee's c:le8crip1'on of his 
program .t.o meet the amended regu]a
tk>m must be submitted t.o the com
mlaalon have been made; (5) a cbaDle 
Sn · the required frequeney of pltJton1um 
mventorles baa been made from one ic, 
two months; <6> clarification of tbe 
description of that portion of a fuel 
reproceS&llS' plant requirlng only 8-
month mvent.orles; <7> addition of a 
five-year retention period for material 
balance and 1nvent.ory records; (8) pr.9-
vision for licensees to apply for a license 
or amendment author1z1ng altemate 
limits of error <LE> for material un
accounted for <MUF> than specified 1n 
the proposed amendment.a and deletion 
of the limit of error of MOP require
ments t.o be effective after JanWU'J' 1, 
1976; (9) modification of LEMUP re
quirements t.o IIJ)eClfy that they apply 
to a total plant balance for Snproeesa 
material of each type; <10) modification 
of the absolute mlnlmum QUaDtity 

Dmlts for LEMUP' to refl.ect a less strin
gent requirement for low en.riehed 
uranium; <11> modlficatlon of the 
material b6lance requirements to re
quire accountl.n&' for plut.onlum only 
on the element basis; <12> deletion of 
specific remeasurement criteria for 
material Inventory that has not been 
tamper-158.fed to permit the licensee 
11.ex:lbWty ln this remeasurement of 
SNM; and <13) addition of a footnote t.o 
clarl!y that the regulations do not re
quire plant shutdown and cleanout for 
physical lliventory, In addition, edJtorlal 
changes were made. 

The following dlscuaston pertains to 
the respective items (1) through (13) 
above: 

<1) The rule set forth below requires 
that the control and accounting require
ments for plut.onium conta1nlng 80 per
cent or more by wei&ht of the lsotope 
Pu-238 be the same as those for low
enriched uranium. This !sot.ope of pluto
nium, becau8e of the heat generated 
within the material, is, like low-enriched 
uranium, an Improbable fl.lSslle material 
for use 1n nuclear weapons and doee not 
require the controls specified 1n Part 
70 for stratep: material such as high
enriched uranium G.n.d plut.onllllD having 
higher'l>\1-239 isotopic content. This iso
tope at these concentrations, i.e., greater 
than 80 percent, does not exist 1n quan
tity bece.uae It fa Produced only by 
special t.rradlaUon Proerams and not 
ordinarily as a product from power 
reactors 

<2> The rule set forth below speel.fles 
that tamper-saflng devices must be con
trolled and that the date and ttme of 
application of the devices. be recorded. 
Unless · it can be assured that the 
tamper-saflng devices are available only 
to authorized persons and that Ulere 1s 
documented evidence that the devices 
were applied at a time appropriate to 
ensure the 1nteerlty of Ule ·measure
ment of th11 -te1al. tamper-eating 
cannot be an effective control 
mecbanS-

(3) '!be pJ"ell(INd rule required it.em 
1dentificatlOlll ud coatrol for nema con
tain.mg sJ*)1al aadeal' material Ulat 
had been aar>er-nfe4 and were D-Ot 
1n process. n 111. ~ as Smponant to 
identify and control items 1n process 
that contain apecfa1 nuclear material. 
The rule set forth below requires klenti
fication and control of items contaln
tng spec:J.al nuclear material whether 1n 
process or not 1n process, 

(4) Section '10.61 <e> (2) of the pro
posed amendments would have requtred 
the licensee to perform the 1lrst Inven
tory under the am.ended rule within 90 
days a.ft.er the effective date of the rule. 
However, t 70.51(g) would not have re
quired the licensee to eubmit a descrlp
tl.on of his procedures to be used to com
ply with the requirements of amended 
rule until 120 days a.ft.er the effective 
date. Based on comments received, the 
Cornrnlsslon believes the licensee should 
develop and submit a description of his 
inventory procedures prior to tak1ng an 
mvent.ary follow1ng the amended rule. 
A.ccordlngly, the rule set forth below pro
vides effective dates auch that the addi
tlonai material control and accounUng 
requirements will become effective 6 
months after publication of these 
amendments, the first Inventory under 
the revised rule must be taken w1th1n 6 
months after publicaUon of these 
amendments, and the licensee's proeram 

description must be submitted to the 
Commim;ion within « rnonths after pub
lication of these amendments. Until the 
l!IUbmittals have been reviewed and their 
acceptabWty determined, licensees will 
be expected to follow the material con
trol and lnvent.ory program described 1n 
their submittal.s. 

(5> After evaluating comments, It was 
determined not t.o be feasible for licens
ees to meet the 0.5 percent limit on the 
llm1t of error of material unaccounted 
for <LEMOF> on a monthly balance for 
i>lutonlum as specl.fled 1n the proposed 
amendments. To meet the 0.5 percent 
limit licensees Indicated that plant shut
down and clean-out would be required. 
Even then there were some questions 
whether the 0.5 percent limit would be 
met. To have a higher throughput factor 
for the LEMOF limit, the rule set forth 
below requires conduct of plut.onium In
vent.ones every two months instead of 
every month as required by the proposed 
amendment. The two-month 1nvent.ory 
interval for plutonium <other than 1n a 
reprocessing facilltyl makes the limits 
and Inventory Interval for plut.onium the 
eame as for high enriched uranium. 

(6) The proposed rule identl.fled that 
part of a fuel reprocessing plant which 
would have required physical inventory 
at only 6-month Intervals. Comments in
dica.ted that the Intent of this require
ment was not clear. The rule set forth 
below more specl.fl·cally identifies that 
portion of the fuel reprocessing process 
that is lnaccesslble and not as susceptible 
to diversion of special nuclear material 
and therefore does not require as fre
quent Inventories as more accessible 
processes and materials. 

(7) The rule set forth below speclftes 
a five-:,ear retention time for material 
balance and lnvent.ory records. This re
cautrement is consistent with Interna
Uooal A\®llc 'Energy Agency records re
t.ention requirements and will make the 
U.S. records retention requirements com
patible with IAEA safeguards for purpose 
of the Treaty on the Nonproliferation of 
Nuclear Weapons. 

<8> At the time that the proposed rules 
were formulated. it was recognized tbat 
some types of processes and operations 
!nltlally could not meet the proposed reg
ulations and provision was made for BP
plication for exception to the specl.fled 
requirements. Based upon comments re
ceived and upon reconsideration. the 
commission has detennlned that specific 
provision should be made 1n the regula
tions for consideration of alternative 
LEMUF limits. The regulation has been 
revised accordingly. If a licensee has 
demonstrated through actual experience 
that he cannot meet the specified LE 
MUF limits, he may apply t.o the Com
mission for imposition of l'lnits that can 
be met. 'Ibese alternate limits wm be ap
proved lf the licensee demonstrates that 
he has made reasonable efforts and can
not meet the prescribed limits and he has 
or will initla.te a program to enable him 
to meet the prescribed limits. In view of 
this alternate provision and 1n oonsldera
tlon of the many uncertainties 1n the de
veloping technology, prediction of fl.rm 
LEMUF limits two to three years 1n the 
future was not considered feasible. Li
censee performance and technological 
developments will be evaluated on a con
tinuing be.sis and more stringent LEMUP 
limits established as the need is Indicated 
and as the state-of-the-art permits. 

<9> The proposed amendments were 
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not clear as to which material ba!ance 
the LEMUF limits applied. The rule set 
forth below specifies that the LEMUF 
limits apply to the total plant in-process 
material balance for a given material 
type. While blllances still will be n~ed 
for ·material balance areaa and limits of 
error calculated for such balances to per
mit MUF evaluation, the LEMUP limits 
specified In the rule set forth below do 
not apply for such balances unless they 
consist of the total plant in-process bal
ance for a given material type. 

ClO> The proposed amendments spec1-
fted absolute quantities for the LEMUP 
limits below which the relative percen
tage· limits would not apply. The pro
posed llmlts for low enriched uranium 
were more stringent at the 3-4 percent 
enrichment level on an effective kilogram 
basis than the limits for plutonium, U-
233, and high enriched uranium. To pro
vide proper gradation of requirements 
the limits for low enriched uranium have 
been modified. 

(11) The proposed amendments would 
have required calculation of an In-proc
ess material balance, MUF, and LEMUF 
for both element and Isotope for pluto
nium. Adequa~ control can ·be main
tained for plutonium using only the ele
ment balance. The rule set forth below 
requires c&lculatlon of an In-process _ma

·terlal balance, MUF and LEMUF for 
plutonium element only. 

(12) The proposed amendments speci
fied confidence levels for statistical sam
pllrlg plans to be used for veriflcatlon of 
previous measurements for Inventory 
purposes. Comments Indicated that these 
atlstical sampling plan statements were 
lnterpret.ed to mean specific requirements 
for the use of the specified plans. There 
also appeared to be some confusion BS to 
the Interpretation of the confidence levels 
being required. The rule set forth below 
speclfles only Ulat measurements of SN114 
on lnvento~ wholie Integrity 1s not en
sured by tamper-sating shall be vertlfled 
by remeasurement. The licensee may 
select appropriate remeasurement proce
dures and sampling plans. These p1ana 
wm be Included In tbe description of hia, 
program which w1!l be submitted to the 
Commission. 

<13> Comments Indicated that the ln
't'entory criteria In the proposed amend
ments · were Interpreted BS requiring 
plant shutdown and cleanout for physical 
Inventory. SUch ls not :required 11<> long as 
proceaa lnvento~ m~ents can be 
made on a !fynamtc basis to sufficient 
precision and accuracy to meet the 
LEMUP llmlts spec11led In I 70.51<e> C5> 
CII). The rule set forth below contains a 
footnote to this effect. Many comment.I 
Indicated that the licensee should be 
given flextbWty to develop "Innovative" 
Inventory techniques to preclude costly 
plant shutdown. Such flextbWty had al
ways been the Intent of the proposed 
amendments. 

Pursuant t.o the Atomic Energy Act of 
.1954, as amended, and ·sections 552 and 
553 or Title 5 of the United States Code. 
the following amendments of T1tle 10, 
Chapter I, Code of Federal Regulations, 
Part 70 are published as a document sub
ject to codification. 

38 FR 32784 
Published 11 /28/73 

Correction 

In FR Doc. 73-23552, appearing at 
pe.ge 30637, in the issue for Tuesday, 
November 6, 1973, the following changes 
should be made In§ 70.32(f): 

38 FR 33968 
Published 12/10/73 
Effective 3/11 /74 

Transfer of Radioactive Material; Requirements 

See Part 30 Statements of Consideration. 

39 FR 26279 
Pub I isl•r.d 7 /18/74 
Effective 8/19/74 

Environmental Protection; Licensing and Reg
ulatory Policy and Procedures 

See Part 51 Statements of Consideration. 

39 FR 37765 
Published 10/24/74 
Effective 11/25/74 

Fundamental Nuclear Material Controls 
On September 25, 1973, the Atomic 

Energy Commission published 1n the 
l"zDDAL REGISTER C38 FR 28735) pro
poeed amendments to Its regulations 1n 
10 CFR Part 70 which would epec1ty 
fundamental nuclear material controls 
required to be established, IIiaintamed, 
and followed by licensees a.uthorli!ed to 
possess at any one time - and location 
more than ooe effective lc1logram of spe
cial nuclear material in unsee.led form. 

Interested parties were invited to sub
mit comments and sunesttom far con
lidera.Uon 1n connection With t.be pro
l>Ose4 amendments wttbfn 60 days after 
publication In tbe Jl'mnnw. ~ 
Upon consideration of the commenta.n
eelved, and other factors lnvol't'ec!, the 
Commission hall adopted the propoeecl 
amendments with certain modlftc&UODI 
81! aet forth below. 

These amendments provide the bade 
crlterla for detailed licensee mMertal 
control and accounting IIJlltema. '!'be 
Commllston Intends .that these criteria 
provide the basis for the eventual c1e
velopment of material control and ae
countlng systems u~ lldvaaced 
technology such as nondest.tuotml abal· 
ysts and automatic c!a*a" J)l'OCellllq. lo 
provide i:eal-Ume a.ccmale eonuol al.. and 
accounting for special nuclear ~ 

StsnUlcant dlfferenoes from tbl pro. 
pmed amendments pul>Uamd far C18111-
menta are: U) Addition of Jannaae lo 
e1arlfY the l,ntent thst the Dceliilee'c, 
description of his fundamental nuclear 
material controls wW be Included 1n his 
license conditions and to permit changes 
1n his program without AEC approval 
provided the changes do not decrease the 
effectiveness of the program; <2> revi
sion of the requirement for management 
review of the licensee program to clarify 
the scope of the· review and to permit 
the use of an Independent audit orga
nization for the revlew; (3) revision of 
the material balance area criteria to 
clarify the extent of measurements re-

quired for Internal transfers and to ex
empt certain Items from Internal transfer 
measurement; (4) revision of the Item 
control area criteria to Include a re
quirement for te.mper-sa.flng; (5) revi
sion of the measurement requirements 
to exempt samples of less than 10 grams 
from measurement; (6) revision of the 
shipper-receiver. difference evaluation 
requirements to be more specific as to 
the type and extent of evaluation re
quired, <7> revisions of the Internal 
handling control requirements to require 
current ·knowledge of special nuclear ma
terial within the plan rather than con
tinuous knowledge; <S> revision of the 
scrap control requirements to apply only 
to scrap generated 1n a licensee's own 
plant and to change the scrap retention 
time limits from 3 months to e months 
for plutonium, U-233, and high-enriched 
uranium and to 12 months for low
enriched uranium and plutonium con
taining 80 percent or more of the isotope 
Pu-238; (9) deletion of the retention 
time limits for disposalbe waste; (10) de
letion of the 30 percent llm!t on the aorap 
uncertainty contribution to the LEMUF; 
and < 11 > addition of a definition of spe
ctal nuclear material scrap. In addition, 
editorial changes were made. 

-'!be following discw.slon pertains to 
the respective items. Cl> through (11) 
above: 

Cl> The proposed rule would_have de
leted ,paragraph Cc) of_ l 70.32 _'iffiich 
make11 the licensee's program for oom-, 
pllance with the fundamental nuclear 
material controls a part of the Hcense 
conditions. To provide a mechanism for 
irreater control of the licensee's pro
irram by the AEC, this paragraph has 
been retained 1n · the rule set forth be
low With appr()pria.te rerislons to t.he 
references therein, inclu~ tile provi
sion permitting the licensee to chanse 
tbe proaram without ABC approval J?ro
vlded the change does not decreaae tbe 
effectiveness of the pro,nun. 

C2l. The proPOSed rule would have re
quired & management review and audit 
by Individuals in licensee management. 
Industry comments IIUll'gested that this 
could be accomplished by quallfled au
diting -organizations and that provtston 
should be made for such. The rule set 
forth below reqUlres that the review and 
audit be conducted by individuals In
dependent of the material _ control and 
accountln1 functions of the 11~ or
p.mzation but does not require that 
such Individuals be a part of the llc~ 
organlmtlon. In addition, commenta ~
dlcat.ed BOme conft'ISlon u to the ICOi,e 
of the review. The rule eet forth below 
addresses this point ·briefly. Additional 
guidance will be provided by a resu)ato" 
IJUlde on this aubJed which-is now 1D 
preparaUon. . · 

(3> Industry comments Indicated that 
the material balance area <MBA> man
agement criteria were not clear. The 
phrase In the proposed amendments In 
paragraph Cd> Cl> of§ 74.58 " 0 

• • can be 
measured.", was lnt.erpreted to mean 
that material was required to be meas
ured as It entered or left an MBA. This 
1s not necessarily the case. If a measure
ment made earlier 1n the process ~
mains valid, e.g., by tamper-saflng or 
on a sealed, Identifiable fuel rod, another 
measurement Is not required for transfer 
from an MBA nor is the Internal plant 
MBA receiving such an Item required to 
measure the Item. The rule set forth be
low specifies that Items transferred Into 
or out of MBAs shall be "represented by 
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a measured value." In addition, industry 
comments suggested that certain Items 
transferred between In-plant MBAs need 
not be measured to provide adequate con
trol. The rule set forth below exempts 
fJ.'.Om internal-MBA measurement, Items 
which have been determined. by other 
means to. contain less than 10 grams of 
U-235, U-233, or .. Plutonium each; plu
tonium-beryllium sources; .and reactor
Irradiated fuels involved in research, de
velopment, and evaluation programs in 
facWtles other than fuel reprocessing 
plants .. 

<4> The proposed rule speclfl.ed that 
tteni" control in -Item control Areas be 
based · on previously; determined special 
nuclear materlal quantities. The rule set 
fo~ below includes a requirement for 
tamper-saflng or otherwise providing as
surance that such prior measurements 
arevalld. 

- <5, Industry comments suggested that 
certain Items coUld be exempted from 
the ·measurement requirements of para
ll'&Ph · <e> of t 70.58 without adverse et
feet on the material control. The ruie 
set forth below exempts from the meas
urement ·requirement samples Which 
have been determined by other means to 
contain less than 10 p-ams of U~35, U-
233, or plutonium each . and reactor-
1.rracUated fuels Involved In research, de
velopment, and evaluation programs In 
facilltiea other than fuel reproceMlng 
plants. The rUle also exempts plutooium
berylllwn sources from all o! the meaa
urement. requirements. 

(ti> lndUlltr7 commerit.s raised several 
Q11e11tlorie ~ the type and the ex-

. tent of. llh1Piier-:receiver evaluation that 
wauld be required by the. proposed 
amendments.· Tbe i'Ule set forth below 
tdentfftes · apecHlcally · the bases for 
~pper.::-recetver difference evaluations, 
apecUies the level -of etattstlcal ~gnlft
cance at the 85· percent conftdence level, 
and·mtabUsbea min1mum quantitlell be
low- which evaluatfons are not requ1red. 

<7> The proposed amendments would 
have required· continuous knowledge of 
the ldiriUty, quantity, and· location of 
~lal ,nuclear material within a facil
ity. comments Indicated that a de11nltion 
of "contmuous" was needed to clarify the 
Intent of.. tbla requtrement.. The Intent Is 
more accurately deecribed by Ute word 
"current" ratber Ulan by "cont1nuo1111." 
"Cont1nUOU11" WOUid · mean aowledBe . 
1llballt ':I;~ wllareaa the lnteDl .. _. ~a.....,."' acb 
lmolll'ledu cia a U1111!1F MIIII. '1'be PDCUB 
dellllltbm, of &be sartl· "'GlllleDt" Jn ill1a 
~ 1dll del>ea4 .mi lbe ~ .,._ 
tem. The Nie at rorth belo•• .reQU1rea 
current knowledee rat.her tbaa 4l0Jlt1ml-
ous .knowledge. · 

UI> 'l'.be proposed· amendments weuld 
have· required llcenseea to process scrap 
so that no item of scra,p would rema1n 
on Inventory for more ~ three 
11\0nths. Industry comments not!d. that, 
In a :Plant that recovers scrap for others, 
this .could be an impractical nquirement 
since .Di.any. ecrap jobs are scheduled 
more·than three months In ac!vance and 
shipments often are received more than 
three months Prior to the start of a i:am
pa.tgn. Comments also noted that, for 
scrap processec! on the same site on 
which it 1s generated, tt may require 
more than three months to accw.nuiste 
enough ec:rap to make l.t practical to op
erate the scrap recovery process. It also 
was sunestec1 that the retention ttme 
should .be related to the strateilc sig
nificance of the material. 

Comments suggested further that the 
limit of error of material unaccounted 
for <LEMUF> requirement!! 1>f para
graph <e> <5> of § 70.51 would adequately 
control special nuclear material In the 
form of scrap. The LEMUF limits provide 
control of the precision of the scrap 
measurements. However, a systematic 
error in scrap measurement could be 
used to mask a theft. Since scrap meas
urements are almost always by non
destructive techniques, the only way 'lo 
assure that no s:vstematlc error has been 
Introduced, either lnadvertentb' -or 
otherwise, ls recovery or pn>Cel!Slng to a 
more accurately measurable form. Since 
the 1,ystematic error probably would not 
be large, a check by recovery need not-i>e 
"8 frequent BIi the inventory 1ntena1.s 
specified In paragraph <el of f '1'0.51. 

The rule set forth below requires that 
em:ap generated onslte and not measurec! 
to wtttiln :!::10 percent sba11 not remmn 
on inventory longer than 6 months for 
plutonium, U-233, · and high enriched 
uranium or longer than 12 months for 
ilow-enrtcbed uranltnn and plutonium 
c~ BU percent .w more of the· 
Isotope Pu-238. 

(9) The proposed amenffment wguJd 
have required that .dlspgsab'le sut.e be 
kept on Inventor., no Ioneer '111111 three 
months. Since 41sPosable waste normall7 
bas low !!Pt!Clal nuclll!'-r material content.. 
the e.!rect of measuremem uncertalDUeEi 
a.n4 b1ases on the materlal .balance would 
not be sl,piUlcani whether &he autea 
were · on inventory for Ulr.ee zaontba ar 
longer. 'I'lle ~l'QPOSeCI 4lsposable w1111te 
retention Umlt. -1s TI(& lndud.Bd. -¥l tho 
nile aet forth below. 

(10) The propoaed. illlle wuW Jaan 
limUed. the material :balance tmoelt&iatr 
eouu>oDent due 1iD KrU te a JMll'aaM d. 
the ~ m.auirial MlaRCe ~ti,. 
Comment. maUcMecl ~ ~ -.me
meot was ftdllDdallt. &8d llDDr ndlJ' 
reat.dctive. n - n••ra'ed ~ ~ U
CleDllee lhowd • fee ~ ~ t9Mlt. 
·&Di' .mix 41 ~al llaJ&Rce ~er:qpenau ~~~~-···alll ~· .......... W&' IIPICIIN ...... 
m .of I 90.51. &qaerieDDe bauliN1114111a& 
w 4f the a8'ar' omtdlllrt#IIC ta:ters• 
Ila& meetme the LlilMW' llmi& af. 11U1 
~ (Ji) la l&l'IP ecn,p ~ -
~ ~. ttthe ll~ .a 
meet the specHled Hmiia. tllere • ee 
need to :restrict tbe eon111cment ax. A 
llmit <1n the uncertainty component of 
LEMUF contributed b:, scrap measure
ment is not Included 1n the rule !let m,,t.h 
below. . 

(11) Comments suggested that defln!
tions of scrap and disposable waste be 
included in the rule. 'Ibe ruie set forth 
below includes a definition of special nu
clear material scrap but does not incitlde 
a definition of disposable waste because 
the rule does not use the term .. 

Pursuant to the Atomic Ellerg)' Act of 
1954, as amended, and sections 552 and 
553 of Title 5 of the United States Code, 
the following amendments of Title 10, 
Chapter I, Code of Federal Regulations, 
Part 70 a.re publlshed as n document sub
Ject to codification. 

39 FR 39020 
Published 11 /5/74 
Effective 12/6/7 4 

PART 70--,.SPECIAL NUCLEAR MATERIAL 

Criticality Accident Alarm Systems 

On October 12, 1973, the Atomic En
ergy Commission published 1n the FEo
ERAL REGISTER (38 m· 28301) a proposed 
amendment of 10 CFR Part 70 of its reg
ulations which would revise the criteria 
for criticality accident alarm systems In 
H 70.22 and 70.24 to provide greater con
formity with American National Stand
~s N16.2-1969, "Critlca11ty Accident 
Alarm System," and N16.1-1969, "Nu
clear Criticality· Safety 1n Operations 
with Fissionable Materials Outside 
Reactors." The amendments were in
tended to increase fleidbllity for licensees 
with no loss of safety. All lnteresteli 
persons were invited to submit written 
comments and suggestions 1n connection 
with the proposed amendments within 
45- days after publication of the notice 
of proposed rUlemakJng In the 'l'l:01:RAL 
REGISTER, Seven written comment.a were 
received, and some· changes In the 
amendment have been made 1n response 
to those comments. The changes made, 
however, do not alfect the. main sub
stance of the proposed amendment which 
wa.1r published for comment. 

The phrase In · the pro~ed para
graph <a> (1) of § 70.24 exempting spe
cial nuclear material from such alarm 
systems "when It 1s stored In a crlti
ca~y safe container or storage array, .. 
was questioned. UPoD reconsideration 
the Commission has deleted the phrase 
In question. While such containers may 
be critically safe In llmited quantities, 
very large arrays under conditions of 
storage could be critical. 'I'hU!I a.n alarm 
Is necessary where large·arrays of such 
containers could be formed. In trans
p0rtat1on vehicle size limit.s the number 
of containers in the array. Consequently, 
there ls no danger of criticallty from 
shipments In transit packaled In ac
cordance with Part 71 reQUl.remente. 
and alarms are not necesasmy .for such 
material in transit. 

Licensees may request an exemption 
for materials stored while pacbeed In 
accordance with Part 71 ~ta 
under I 70.l~ "Speciftc Exemptions," 
or § 70.24 (b) . The request should dem
onstrate that precautions are taken to 
assure separation of containers such 
that there is no possibility of criticallty 
associated with an array of containers. 

The proposed requirement In I 70.24 
<a> Cl) for two independent detectors was 
also questioned. Upon · reconsideration 
the word "independent" ls deleted. 

Two comments pointed out that the 
proposed wording of I 70.24 <as well as 
the presently effective wording) would 
require Part 70 licensees to have alarm 
systems In areas where oDly small quan
tities of special nuclear material would 
be present (e.g., laboratories with smell 
samples or isotopic neutron sources>. Al
though there may be such areas In a 
facility, It 1s not pracUcable In a gen
eral regulation to define precisely all 
possible conditions under which criti
callty could not occur. The proposed 
wording 1s therefore retained. Licensees 
may apply for exemptions for specific 
areas under I 70.14, "Bpec1fl.c Exemp
tions," or I 70.24<b>, an exemption clause 
for that paragraph. . 

One comment urged deletion of the 
more restrictive mass limits In I 70.24<a> 
when small quantities of ·graphite are 
present since small quantities do not 
significantly affect the m1n1mum critical 
mass. These IIl()re restrictive mass limits 
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were not meant to apply to small quan
tities of these moderators. The word 
"massive" h&s, therefore, been Inserted 
before the word "moderators" In the first 
sentence of § 70.24(al. 

The use of the "rad" as a unit of dose 
Instead of the "rem" was questioned. 
The International Commission on Radi
ation Units and Measurements in ICRU 
Report 19 (1971) states that "rad" is the 
special unit of "absorbed dose" and 
"rem" is the special unit of "dose equiv
alent." They note that dose equivalent 
"may be used • • • in the rea:ion of, 
or below, the applicable maximum per
missible dooe equivalent. It should not 
be used for high lever accidental ex
posures." A reason for this restrtctron is 
that the relative biological effectiveness 
CRBEl for neutrons is quite d.U!erent for 
the a.cute elfects of large doses compared 
with the long term chronic effects of low 
level doses. For example, it has been 
found that the RBE of neutrons for 30 
day mortality In large mammals is less 
than one.' Acrord1Dgly, the use of the 
term "rad" has been retained. 

The problem of establlsh1ng a val.Id 
alarm set-point for a detector that de
tects only gammas or neutrons when dif
ferent gamma/neutron ratios can occur 
was pointed out. This problem 1s dis
cussed In the Appendix to American Na
tjonal. Standa.rd N16.2-1969, "Cl'itically 
Aocidem Alarm System... In !:.bat Ap
pendix an e.l&nn-!le~aad ma.ximum 
detector-source diBtaQCe 11Ze calcula.ted 
which are ai>Pllcable to e. very wide va
nety of J)OQ'lible situatiom. 'I'nWI a single 
aet-J)Oint and maximum detector-llOUI'Ce 
distance. a.re applicable for the great ms.
Jortty of situations. 'file standard N16.2 
1969 Is currently under review by Amer
ican Nuclear Society Subcommittee 8, 
and the sm>committee rmtic11>ates that 
the revised version of the standard will 
continue t,o Include such calculations 1n 
the Appendix. It Is believed that the 
guidance In the Appendix can be used 
as easily as the specific set-point anQ 
maximum detector-source distance pre
viously specifled In § 70.24 of the Com
mission's regulations and would prov!de 
for greater fiex1bll1ty by the user. 

One comment suggested that low fis
sion rate criticality accidents could oc
cur which would not be large enough to 
set off the alarm. While such an occur
rence may be theoretically poosible, It 
is considered extremely unlikely. Any 
accident which is self-terminating must 
liberate enough energy to provide a. shut
down mechanism. While a system could 
conceivably liberate th.Ls ~gy over a 
long time, this would require reactivity 
control of such delicacy that It is not to 
,be expected In process accidents. 

The proposed rule published for public 
comment would have eliminated the re
quirement for an alarm when sufficient 
water covered the special nuclear ma
terial, so that a significant dose.to work
ers would not be possible. However, In 
view of the posslbllity of special nuclear 
material going critical and then being in
e.dvertently lifted to the surfl!.Ce or being 
lifted to the surface and then going 
critical, the Iansuage of the existing 
§ 70.24 bas, therefore, been retained. 

Section 70.24 has also been reorganized 
so that the requirements applicable 
wider the "grandfather clause" lil,l'e ex
plicitly stated 1n parlLl{?allb Ca> (2) of 

1 n. o. Jlrown !U>4 'Ill'. I'. R4yw00d, Health 
Phyo!.ca, Volume 24,, June lll'lll, pagl'l 1127. 

§ 70.24. 
In accordance with the Atomic En

ergy Act of 1954, as amended, and sec
tions 552 and ~3 of Title 5 of the United 
States Code, the following amendment of 
Title 10, Chapter I, Code o! Federal Reg
ulations, Part 70 Is published as a docu
ment subject to codification. 

40 FR 8774 
Published 3/3/75 
Effective 3/3/7 5 

Ellergy Reorgalli:arioll Acr: Redsiolls ro Chap
ter 1 ro ReJ1ecr Orga1Zi:ario1Zal and Proced
ural Changes 

See Part 2 Statements of Consideration. 

40 FR 14085 
Published 3/28/75 
Effective 3/28/75 

PART 31-,-GENERAL LICENSES FOR 
BYPRODUCT MATERIAL 

PART 70""-SPECIAL NUCLEAR 
MATERIAL 

Organization and Procedural Changes; 
Correction 

In FR Doc. 75-5205. 3.ppearing at page 
8774, in the issue for March 3, 1975, the 
follO\\ing changes should be made: 

40 FR 16047 
Pub I ished 4/9/7 5 
Effective 4/9/75 

PART 70-SPECIAL NUCLEAR MATERIAL 
~ and Procedural Changes 

Corr~ 
In FR Doc. 75--810-l appearing a.i page 

14085 of t.he Issue for Friday, March 28, 
1975, in ·the first column on page 14086 
the para;,,'I'!Lphs numbered (1) through 
(4) which precede paragraph (a) o! 
D 70.11 should be removed and made pe.rt 
of footnote 10 to that section, the foot
note to read as follows: 

40 FR 33651 
Published 8/11/75 
Effective 9/11/75 

PART 7~Pf:CIAL NUCLEAR MATERIAL 
~surement Control Program for Special 

Nuclear Materials Control and Accounting 
on October 31, 1974, the Atomic 

Energy commission published . In the 
Fli:DHAL REGISTER (39 FR 38392) pro
posed amendments to Its regulations In 
10 CFR Part 70 which - would specify 
criteria for a measurement control pro
gram which would be requµ-ed to be 
established and maintained by each li
censee which Is authorized to possess, at 
any one time and place, more than one 
effectin kilogram of special nuclear ma
'terlal In unsealed form. Interested' par
ties were Invited to submit comments 
an9, suggestions for consideration In con
nection with the proposed amendments 
within 80 days aftM publication In the 
P'ED!:llAL REGISnll. Upon comideratlon of 
the comments received, and other factors 
Involved, the Commission h!l,5 adopted 

the propoged amendments with ce:rtaln 
modifications as set forth below. 

Differences from the proposed amend
ments publlsbed for comment are: (1) 
Add:ltiomi to and cle.rliica ttons of the 
definitions contained ln § 'ffl:57<a>; <:!> 
rewording of the requirement for man·; 
agement reviem and ·11.udiu so as not to · 
exclude the use of an independent audit 
organization or of corporate auditors; 
(3) clarfflcation of llcemees' ffll)fflistblli
ties t.o ~ · the·· quality ·tlf measure
me-nts performed by •. ciintraetor; (4) 
clarification of tb.e reqalre=t to iden
Wy. 8Dd ~trol &mg!Jftg ~rrors; (l'i) 
&!mpillicatiori: of~ reqvjrement to pro
vide mane.senen n!VieW and approval 
or proced'ltteS ~ pertain t.o the meu
ureinent control Q'ltem; C 6 > elartf!ca
tion of the requi?'l!ment to perform 
qua.ll ty control erigineerl.i)g analyses of 
all measurement system!!; (7) clarifica
tion of the requirement to establish 
traeeabWty ot mearurements !o the Na
tional Bnr~u of Standard&; <B) deletion 
of the requirement to determine sources 
of analytical error such as between
operator; between-equipment and be
tween-shift; (9) clarification of the pro
vision allowing the combining of histori
cal and current material coctrol a.nd ac
counting data; and (10) revision of the 
requirement to establish a statistical coh
trol system. In addition. editorial changes 
were made. 

The following · discUS&ion pertains to 
the respective Items (1) through (10) 
above: 

(1) Comments sugg0$ted that § 70.57 
<al be eltpaoded to Include more defini
tions, and that some of the proposed 
definitions be modified. The rule iet 
forth below contains additional defini-· 
tions. Some of the proposed definitions 
were modified to more aeow-ately convey 
.the· Commission's ~ with respect 
to the requirements.of § -.0.57 <bl. 

(2) The proposed rule would have re- . 
stricted t)le performance of audit.II and 
reviews to "trained per~el •. " This Im
plied that only licensee employees could 
be used for tbis function. The revised 
rule allows the performance of audits 
and nMews by any trained individuals · 
who are lndepende.11t of responslbllisy 
for the receipt, .custody, uiWzaUon, 
measurement, measurement quality, and 
shipment of special nuclear material. 

(3) The question was raised as to tbe 
need for having contractors whJch pro
vicut measuremen·t services meet all of . 
the requirements of § 70.57(bl. The rule 
set forth below excludes those portions 
of § 70.57 <bl which 4ll"e not applicable 
to licensee measurement contraciors. 

(4) The .ProPO&J(l rule stated .that 
measurements, by definition inelude 
.samp~ and that mell,SU!"em~ ·must 
·be traceable to certified standards. Com
ments suggested that in many cases cer
.tifled itandards are not available. !or 
perfommig l!lllJ'lpl!ng studjes •. Therefore, 
the requiremellt to perform lll1x:lng and 
.sampling testa, set forth below In § 70.57 
Cb) <4) ~ been modiflecl t,o permit li
censees to perfo1m suet,. ~ with well 
cb'¥"a.cte~ &P2Cial nucla,p materials. 

(5) Tbe proposed r:uJe would have re
quired the review and. &pproval of meas
urement control system Drocedures by 
.m.anuement ~nnel whose direct re
.SQOnsiblll~ coi,l,ld be alfected by the 
quality or Iha~ control Md account
.Ing meuuremepti.. Comments s~g.est.ed 
that the . de~~l?o o! tboiie man-
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agement persQD.B4! having such respon
sibility was 11ubiect to various interpre
tations. The ruie set forth below requires 
only .. th.A t roea.sµi'eme.xu;: . cont~ol BYS te.m 
·Proced~s be .. r~lewed a,od approved. 

<82 .~ proposed rule woulp have re
qui~ tliat engineerj.tlg analyses and 
eval111't:lons be performed on mea.sw-e
ment s:,st:emi. The rule further ·required 
that sak! analysvs' and evahmtloill! be 
?'evfeW~ ~ to l.!.Stlre ~e COll• 
ttnuea reua'l,mty of tbe system, Com
lM!l t,i tndica ted !IOffle mJ!in terpreta tton 
Ill! t.o ~ scope of sa.}d amiual revrews. 
Comments also suggested that said an
nual review was redund'lnt with the an
nual· management rev:!ew and· audit 
required In ~ 70.57<bl (2). The rule set 
forth below requires enginef'ring anal
yses and evaluations initially for all 
measurement SYstems; and thereafter 
whenever a slgmflc:ant chang~ occurs in 
a component of a measurement system. 

(7) Comments suggested that in cer
tain cases measurements could not be 
traced directly to a certified sto.ndRrd 
because such standards are not available 
for each measu~ent method !or each 
type of material. The rule set forth be
law ·resolves this dlffleulty by· allov.ing 
traceabll1ty through the use o! reference 
stalldards a.s defined in § 70.57 (al . 

<8> The proposed rule would have re
qig;:eq .th.a_t s9urces o! analytical error 
such as between-operator, between-
1!Qllipment, and bet,r.een-6h1!t be deter
mined. Industry has suggested that the 
training program requfred In § 70.57(b) 
(7l; as set forth below, should reduce 
.such sources of error to an insignificant 
level. Also, e.s long a.s the total a.n.aJytical 
error 1s· oontrolred, that it is unnecessary 
,to isolate individual sources o! analytical 
error. Further, ·comments Indicated that 
the cost of Isola tlon of such sources of 
error would greatly outweigh the diag
nos:t le bene.fl ts. The rule .set ! orth below 
has been modified to delete the require
ment to Isolate such sour~ o! analytical 
-error. 

(9) The proposed rule would h .. ve al
lowed tinder certain oondJtloru!, that ma
ter!&! rontrol and accounting data fTom 
the current material balance period could 
oo· oomb!ned With historical data. Com
ments suggested that this provision be 
made more definitive. The rule set forth 
below clarifies the requirements. for the 
combining o! data ,sets. . . . 

ClOl Comments suggested that dis
carcliDg all data. which exceed control 
limits wowd co result !n the kl:!s of some 
valid mea.surement points, and (Ii) artl
flclally narrow t.Qe. eoml.dence band. The 
rule a.et forth below provides one set of 
llml~ .!or. the ~esci«aµon e! auspect 
data, &Dd &D<>ihel' aet ot-l.lmite. !or¥~ 
J.ish1ng t.hat. e. meuureznent. system la 
4mt-o!-cootrot 

Pursuant to the Atomic EnerKY Act o! 
1954, a.s amended, the Energy Reor~
nlzat.ion Act o! 1.974, B.Dd secuons li52 
and 553 o! Tt~ Ii of Uie United States 
Code, the Wllowtna amendments Qi 
Title 10, Chapter I, Code o! Fedeni.l.'Re&-
u.J a tions, Part 7 O are publ..lsbod a.s a 
document subject to codification. 

40 FR 53230 
Published 11 /17 n5 
Effective 12/17 n5 

PART 40-LICENSING OF SOURCE 
MATERIAL 

PART 70-SPECIAL NUCLEAR 
MATERIAL 

Effluent Monitoring and Reporting 
· Requirements 

On October 31. 1974. the Atomic 
Energy Commission published in the 
FEDERAL REGISTER 139 FR 38392 1 pro
posed amendments to its regulations 10 
CFR Part 40. ''Licensing of Source 
Material." and 10 CFR Part 70. "Special 
Nuclear Material,'' which would specify 
reporting requirements regarding re
sults of monitoring for radionuclides in 
gaseous and liquid effluents released to 
unrestricted areas from uranium milling, 
uraniwn hexafluoride production and 
other licensed fuel cycle activities in 
which special nuclear material is used. 

Interested persons were invited to sub
mit written comments or suggestions in 
connection with the proposed amend
ments by December 2. 1974. The com
ments received favored the adoption of 
the amendments but suggested changes 
in the proposed frequency of the reports 
and imposition of a requirement that 
licensees also file such reports with the 
appropriate State agency. None of the 
comments were substantive technical 
comments of an adverse nature. The re
ported effluent monitoring results will be 
public information available to anyone 
on request. The matter of em·ironmental 
monitoring is a separate consideration 
of the regulations. Upon consideration of 
the comments received and other factors 
involved. the Commission has adopted 
the proposed aniendinents without mod
mcation. except for changing the pro
posed § 70.57 to ~ 70.59. 

On October 11. 1974 the Energy Reor
ganization Act of 1974 <Pub. L. 93-438; 
88 Stat. 1233) was enacted into law. This 
Act abolished the Atomic Energy Com
mission and. by section 201 established 
the Nuclear Regulatory Commission (ef
fective January 19, 1975) <E. 0. 11834) 
and transferred to that Commission all 
of the licensing and related regulatory 
functions of the Atomic Energy Commis
sion. In addition, section 301 of the 
Energy Reorganization Act provides that 
any proceedings pending before the AEC 
at the time of its abolition ·shall. to the 
extent that such proceedings relate to 
functions transferred by the Act, be 
continued. 

The amendments do not. impose new 
restrictions on the concentration or 
amounts of effluents released to unre
stricted areas from licensed activities, 
nor do they add. any measurement re
quirements nor modify the concept of 
maintaining radiation exposures and re
leases of radioactive materials in effluents 
to unrestricted areas as low as is prac
ticably achievable, as specifled in 10 CFR 
20.1. . 

The amendments require each licensee 
authorized to engage in uranium milling, 
or the production of uranium hexa-

fluoride. or licensed to possess or usr 
special nuclear materials for fuel fabri
cation and processing, conversion of 
uranium hexafluoride or scrap reco\·ery 
to submit semiannual reports of the 
quantities of radioactive materials re
leased to unrestricted areas. If quantities 
released during the reporting period are 
signiflcantly aboi·e design objectii·es. the 
licensee will be required to coi·er that 
fact specmcally in its reports. The infor
mation received from the licensee will 
proi·ide an improi·ed technical bas.is from 
which the Commission will continue to 
evaluate the potential radiation dose 
commitment to the public resulting from 
the normal operations of such facilities. 

Licensees presently monitor effluent 
streams to determine the concentrations 
of radionuclides in effluents r.eleased from 
these fuel cycle· plants. The .'iecords of 
measurements made are presentlv avail
able to the Commission on request. Such 
licensees are required by the amendments 
to Parts 40 and 70 to make the results of 
those measurements available to the 
Commission on a periodic basis. · 

The Commission is now preparing efflu
ent monitoring guides defining the type 
and format of information to be sub
mitted. The guidance is expected to be 
available before the end of FY 1976. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Ehergy Reorgani
zation Act of 1974. and ·sections 552 and 
553 of Title 5. of the United States Code. 
the following amendments to Title 10, 
Chapter I. Code of Federal Regulations, 
Parts 40 and 70 are published as a docu
ment subject to codmcation. 

41 FR 16445 
Published 4/19n6 
Effective 4/19n6 

.\Iiscel/a11eous 01a11ges to a,apter 

See Part 20 Statements of Consideration. 

41 FR 18300 
Published 5/3n6 
Effective 6/2n6 

Preservation of Records 

See Part 20 Statements of Consideration. 

41 FR21177 
Published 5/24n6 . 
Effectiw 6/2n6 

Preservation of Records; Correction 

See Part 50 Statements of Consideration. 
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41 FR 21627 
Published 5/27n6 
Effective 5/27 n6 

Clarifyin·g and Corrective Amendments 

See Part 40 Statements of Consideration. 

41 FR 31521 
Published 7 /29n6 
Effective 9/27 ns 

PART 7~PECIAL NUCLEAR MATERIAL 

Crtticol(ty Accident Protection 
Requirements 

On October 11, 197f, the Atomic En· 
ergy Commission published in tile F'ED· 
ZEW. RIIGISTER (39 FR 36602) proposed 
amendments of its regulations In 10 CFR 

· Part 70, "Special Nuclear Materi&l," for 
public comment. 'l,be amendments pro
posed requ1r!ng a criticality accident 
~etry cape..bllty where speclsl nu
clear material Is handled, used, or stored. 

The purposes of this doo!metry are to 
provide a method for determining which 
Individual& were sJ.gntftcantly exP<>6ed, 

. and to provide estimates of neutron and 
~ doses to personnel, shoilld a crit
ical!ty accident occur. 

After the amendments were prol)06ed. 
the Nuclear RfflU!atory CommJss!on staff 
prepared .a .value-impact analysis cm the 
effects of requtrmg this crtUcallty acci
dent d06lmetry cape.bWty. The analysis 
indicated that wlille the-cost of the do
atm.etry wu found to be fB.1rly mode&t, the 
probable value of the dosimetry wu sUll 
not worth the cost. 'lbe bases ot this 
conclusion were: U> The future occur
rence rate of such ·accidents was pre
~ted to be very small; &nd (2) physi
cians experlenced 1n the treatment of 
!ndivlduals who have racelved Iarse doles 
of radiation reported that &lthoulb they 
would wtah to have d8se esthnata, tn the 
evenc of mdtatiol.l ~ the,' would 
base t1le1r ~tmen\ eot1reJy OB pbyalce.l 
~pta:ns, not on aose estim&ies. The 
prtnclpal value of the .dosimetry 'ij!AS, it 
was ~esSed, tt;a abWty to p:nmde a 
lood estimate of the dose within 2, 
hours, before major physical sJIDPtmis 
are apparent, so that early preparaUon 
for the necessary medical treatment e&n 
proceed. The,.value of dm early~
~~ to-qqaattfy, but WU not 

u"'""' ldlniftcant. The P1"(JbGbD1 ty 
of IIUCh ·~ preparatian ·~ ·111 a 
llfe saved was IStimated to be ftl7 lliiall. 
'Ibe value-Jmpact aaabllla ill available 
in the lpiC PllblJc Docummt Roam, or 
• copy -may be obtalMd upcm nraaest 
f~ tbe .amce of standards Deftlep
ment, WMhtndan, D.C,·20555, 

.. 'l'he 1'allle-~ anal1m did tnd!
ci~ tbal a dffloe, ·eucll u an tndtam 
•tdP, to pemaS tmmefflwte ldmlfflcwtkm 
of tbe worken UPGied.-.n.dla .. enm 
~cnt1cal11;y ~t. wu- wen wcdl the 
._ ... 'l'lle1'dore. Un dfecUTe Tide~ 
tbll ~ cmtee INl dDN - ~ 
quire uae of a dommet.er. · 

t1DdS',118CUon 301 of-the ZDmv lie
organization Act of 1974' any proceed
ings pending before the AEC at the·t1me 
of !ts abolition, and the establishment of 
the NRC, shall, to the ext.ent that such 
proceedings relate to funct.!ons trans-

•Publlc 16w Os-638 (88 l!ltat. 123:S). 

!erred by the Act, be co1;1t!nued by NRC. 
After careful consideration of the com
ments received and other factors in
volved, the Commission has adopted the 
amendments in the form set out below. 

Pursuant to tile Atomic Energy Act of 
1954, as amended, the Energy Reorgani
zation Act of 19'4, as amended, and sec
tions 552 and 553 of title 5 of the United 
States Code. the following amendments 
of Title 10, Chapter I, Code of Federal 
Regulations Part 70, are published as a 
document subject to codification: 

42 FR 17125 
Published 3/31177 
Effective 3/31/77 

PART 7~SPECIAL NUCLEAR MATERIAL 
Plans for Coping With Radiological 

Emergencies 

On June 27, 1975, the Nu7Iear Regula
·tory Commission published in the FED

ERAL REG_ISTER (40 FR 27260), and in
vited written comments on, proPOSed 
regulations in the form of amendments 
to 10 CFR Part 70, "Special Nuclear 
Material." The purpose., of the amend
ments were to set forth (1 > the require
ment that an application for a license to 
possess and use special nuclear··material 
in fuel processing and fuel fabrication 
plants co_nta!n plans for coping with 
emergencies and (2) the minimum in
formation that apl)licants should include 
in these emergency plans. 

:interested parties were invited to sub
mit. ~Titten comments within 60 days 
after publication of the proposed amend
ments in the FEDERAL REGISTER. One 
comment suggested that the amend
ments were unnecessary be:ause § 70.22 
<a_> <B> of 10 CFR Part 70 requires an ap
plicant to provide "Proposed procedures 
to protect health and minimize danger 
.to life and property <such as • • • 
emergency procedures, etc.>." and should. 
be withdrawn. Currently licensees en
gaged in processing and fuel fabrication, 
scrap recovery, and conversion of ura
nium ~exaflu~ride develop plans for cop.
Ing with radiological emergencies based 
on requirements !mPoSed·as a condition 
of such l! :enses. The amendments which 
foll_ow imPOSe a requirement that radio
logical emergency plans shall be de
veloi:>ed for a license to possess and use 
special nuclear material for processing 
and fu~l fabrication, _scrap recovery, or 
conversion of uranium hexafluoride. 
They also go beyond 10 CFR § 70.22<al 
<.B> by establishing minimum require
ments for these emergency plans. Two 
commenters asserted that the amend
ments should not refer to Sections II and 
IV of Appendix E to 10 CFR Part 50. 
Their concern was that reference to Part 
50 and to the Preliminary Safety Anal
ysis Report in Section II in particular 
might lead to confusion regarding the . 
Part 70 licensing sequence and require
ments. To avoid this .possible concern, 
the proposed amendments have been re
vised to eliminate the references to Ap
pendix E in the body of the text. An
other comment questioned the adaquacy 
of the present Appendix E for develop
ment of emergency plans. Based on expe
rience, the staff considers that Appendix 
E does provide the necessary framework 

of regulatory requirements for establish
ing adequate radiological emergency 
plans. Ho~·ever, guidance concerning cer
tain related aspects, such as implementa
tion on the pa.rt of licensees and ci,evelop•. 
ment of supportive Interfaces between 
licensees and State and local government 
emergency response organizations, re
quires improvement. A Reguiator:y Gulde 
to provide additional guidance in these 
areas Is being developed by the staff. Sec- · 
t!on .IV of Appendix E contains. an ap
propriate listing of the 'elements which, 
as a. minimum, should be . included· in 
radiological emergency plans of licensees 
to possess and use special nuclear mate-, 
r!a.l for processing. and fuel fabrication, 
scrap recovery, or conversion of uranium 
hexafluoride. These elements are.similar 
to the current requirements !mPoSed as· 
a condition of these licenses. Since ·5ec. 
tlon IV of Appendix E to 10 CFR Pa.rt 
50 ·contains an appropria.,te description 
of the required information, and since 
it is an established part of NRC regula
tions. a footnote has been added indica.t
ing that this tnforma.t!on should be in~ · 
eluded in such emergency plan& .. There Is' 
no Intent, thereby, to establish a two 
step review process of the type used for · 
production and utilization facilities. An~ 
other comment noted that the proposed 
amendments only addressed fuel process
Ing and fuel fabrication plants and 
stated that a .definition should be 111· 
cluded in I 70.4 if the amendments were 
Intended to cover less than the scope of 
activities llcens.ed 'under 10,CfR Part 70 .. 
In order to clarify this ,ambiguity, re
visions have been made <-1> to el!m1ne.te 
the referenc,es to "fuel processing and 
fuel fabrication plants," arid· (2) · ro 
spe:!fy that radiological emergency.plans. 
are required for a. license to possess.and 
use special nuclear material for proc-· 
essing and fuel fabrication, scrap re-· 
covery, and conversion of uranium hex
afluoride. The revised .. provision 1n § 70.~ 
23Ca> <11> that plans. be "adequate" 
tnstead· of "adequate to protect public 
health and safety and prevent damage· 
to property", is made to conform w!t.h 
parallel language in preceding clauses. . 

On the basis of the foregoing and after 
careful consideration of .the. comments 
l:'eee!ved and other factors involved, the 
Nuclear Regulatory .Commission . has 
adopted these amendments in the form 
set forth below. 

Since these amendments codify re·-· 
qulrements already ·being imPOSed for 
developing emergency plans, good cause 
exists for ·making the amendments ef
fective upon publication. 
· Pursuant to the Atomic Energy Act of 

1954, as amended, the Energy Reorgani
zation Act.of 1974, as amended. and sec
tions 552 and 553 of title 5 of the United 
States Code, the following amendment to 
Title IO, Chapter I, Code of Federal Reg
ulations. Part 70, Is pubttshed as a docu-
ment subject to cod!flcat!on. · 

42 FR 28891 
Published 6/6/77 
Effective 7/6n7; §·§21.6, 21.21 (a). and 21.51 

effective 1 /6/78 
(71sn1 effective date extended to 8/10n11 

Reports to the Commissio~ Concerning 
Defects and Noncompliance 

See Part 21 Statements of Consideratio~. 
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43 FR 6915 
Published 2/17/78 
Effective 5/3/78 

Export and Import of ,\'uclear Facilities and 
Materials 

See Part 110 Statements of Considerations. 

43 FR 11962 
Published 3/23/78 
Effective 6/6/78 

Licensee Safeguards Contingency Plans 

See Part 73 Statements of Ca.,sideration. 

43 FR 14007 
Published 4/4/78 
Effective 6/6/78 

Licensee Safeguards Contingency Plans; 
Correction 

See Part 73 Statements of Consideration. 

44 FR 17479 
Published 3/22/79 
Effective 6/5/79 

Timely .Votification of Discontinued Licensed 
Activities 

See Part 30 Statements of Considerations 

44 FR 26850 
Published 5/8/79 
Effective 6/7 /79 

10 CFR Part 70 

General License Requirements For 
Any Person Who Possesses Formula 
Quantities of Strategic Special Nuclear 
Material (SSNM) In Transit Subject to 
Certain Requirements 

AGENCY: U.S. Nuclear Regulatory 
· Commission. 
ACTION: Final rule. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to remove the exemption to 
licensing for carriers and other persons 
who possess or control formula 
quantities of strategic special nuclear 
material for the purpose of transport or 
storage incident to transport. Under the 
amendment a general license is issued 
to any person who possesses, or who 
exercises control over, formula 

quantities of strategic special nuclear 
material in transit. The general license 
will require such persons to be 
responsible for assuring that the 
material in their possession is protected 
against theft and sabotage by a security 
system which is implemented in 
accordance with a Transportation 
Security Plan that has received prior 
NRC approval. The general license 
would bring persons who possess or 
control formula quantities of strategic 
special nuclear material in transit 
directly under NRC physical protection 
regulations. 

EFFECTIVE DATE: June 7. 1979. 

FOR FURTHER INFORMATION CONTACT: 
Mr. R. J. Jones, Chief, Safeguards 
Standards Branch, Division of Siting, 
Health and Safeguards Standards. 
Office of Standards Development, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, 301-443-5907. 
SUPPLEMENTARY INFORMATION: On May 
24, 1978, the NRC published a proposed 
amendment to 10 CFR 70, "Domestic 
Licensing of Special Nuclear Material" 
(43 FR 22215). The amendment proposed 
to revise § 70.12 and add a new § 70.20a. 
Interested persons were invited to 
submit comments or suggestions in 
connection with the proposed 
amendment within 30 days after 
publication in the Federal Register. The 
comment period expired June 23, 1978. 
One comment was received from a 
licensee. The commenter offered the 
observation that the proposed 
amendment incorporates many 
references to other Sections of 10 CFR 
Part 70 which may be a problem for 
carriers heretofore not subject to NRC 
regulations. The commenter suggested 
that a revision to § 70.12 should provide 
a self-contained genera.l license setting 
forth specifically applicable terms and 
conditions. The commenter offered to 
submit such a revision to § 70.12 to the 
NRC by July 21, 1978. However, the 
proposed revision was not received. 

In response to the commnenter's 
remarks, staff believes that it is not 
necessary to repeat the·details of each 
applicable paragraph of 10 CFR Parts 70 
and 73 in such a detailed general license 
requirement under a revision to § 70.12. 
To do so would not necessarily simplify 
the proposed rule, but would lead to 
duplication of some sections of 10 CFR 
Parts 70 and 73. Therefore, staff believes 
that the method used in the proposed 
rule, that is, cross-referencing, is a 
reasonable and prudent method. Thus, 
the NRC is adopting the proposed 
amendment with only editorial and 
clarifying changes. 

As initially proposed, paragraph 70.12 
will remove the exemption to licensing 
for carriers and other persons who 

possess or control formula quantities of 
strategic special nuclear material for the 
purpose of transport or storage incident 
to transport. The new § 70.20a grants a 
general license to any person who 
would possess or control formula 
quantities of strategic special nuclear 
material in transit. The scope of the 
general license granted under the 
proposed amendment would be limited 
to possession only and will be effective 
during the course of a shipment. The 
amendment will not affect the 
exemption to licensing for carriers and 
other persons under§ 70.12 who 
transport all other forms of special 
nuclear material subject to NRC 
regulations. Also, the amendment will 
not apply to transient shipments, that is, 
shipments which originate in a foreign 
country with destinations in a foreign 
country and which are not offloaded or 
transferred within the United States. 

The amendment will subject the 
general licensee to certain enumerated 
Sections of Parts 70 and 73. The general 
license requires that a transportation 
security plan be submitted and receive 
prior NRC approval before any person 
could possess formula quantities of 
strategic special nuclear material for the 
purpose of transport or storage incident 
to transport. The plan submitted by a 
carrier or other person for the purpose of 
this general license may incorporate by 
reference the terms of a transportation 
security plan already approved by the 
NRC. 

The amendment being adopted will 
codify practices and procedures 
presently conducted on a voluntary 
basis by carriers and other persons and 
will not require the filing of applications 
with the Commission or the issuing of 
licensing documents to particular 
persons by the Commission. 

The promulgation of the amendment 
will not result in any activity that affects 
the environment. Accordingly, the 
Commission has determined under the 
National Environmental Policy Act, the 
Council of Environmental Quality 
guidelines, and the criteria of 10 CFR 
Part 51, that neither an environmental 
impact statement or environmental 
impact appraisal to support a negative 
declaration for the proposed amendment 
to 10 CFR Part 70 is required. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of the 
United States Code, the following 
amendment to Title 10, Chapter I, Code 
of Federal Regulations, Part 70 is 
published as a document subject to 
codification. 
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44 FR 43280 
Published 7 /24/79 
Effective 11/21/79 

10 CFR Parts 70, 73, and 150 

Safeguard Requirements for Special 
Nuclear Material of Moderate and Low 
Strategic Significance 

AOENCV:U.S. Nuclear Regulatory 
Commission. 
ACTION:-Final rule. 

. . 

SUMMARY: The Nuclear Regulatory 
Commission is amending its. regulations 
for physical protection of plants and 
materials, including nonpower reactors, 
to require physical protection measures 
to detect theft of special nuclear 
material of moderate and low strategic 
significance. The amendments are being 
made in the interest of common defense 
and security. The measures are designed 
to provide a ·1evel of protection 
equivalent to that recommended in 
Information Circular/225/Rev . .t 
(INFCIRC/ZZ5) published by the 
International Atomic Energy Agency 
(IAEA). The amendments specify 
protection requirements for special 
nuclear material at fixed sites, including 
nonpower reactors, and for special 
nuclear material in transit. 

Physical protection requirements for 
independenfspent fuel storage 
installations and nuclear power reactors 
are presently covered under 10 CFR 
§ 73.40, § 73.50, and § 73.55 and 
therefore-are not included in these 
amendments. 

Concurrent with the publication of the 
amendments, the NRC is publishing a 
regulatory guide entitled, "Standard 
Format and Content for the Licensee 
Physical Security Plan for the Protection 
of Special Nuclear Material of Moderate 
or Low Strategic Significance." This 
document has been prepared as an aid 
to uniformity and complet~ness in the 
preparation and r~view of the physical 
security plan for special nuclear 
material of moderate and low strategic 
significance. In addition, a value/impact 
assessment of these amendments has · 
been prepared and placed in the 
Commission's Public Document Room at 
1717 H Street, NW., Washington, D.C. 
EFFECTIVE DATE: November 21, 1979. 

Nole.-The Nualear ~egulatory 
Commission has submittecl this rule to the 
Comptroller General for review of its 
reporting requirement under the Federal 
Reports Act, as amended, 44 U.S.C. 3512. The 
date on which the reporting requirement of 
the rule becomes effective, unless advised to. 
the contrary, includes .a 45-day period which 
that statute .allows far CofflJltrolle!: Gensral 
review (44 U.S.C. 3512(c)(2}l. 
FOR FURTHER INFORMATION CONl'ACT: 
Mr. J. A. Prell, Safeguards Standardij 
Branch, Office of Standards · 
Development, U.S. Nuclear Regulatory 
Commission, Washington, D.C, 2Q555, 
(301) 443-5904 or Mr. C. K. Nulsen, 
Requirements Analysis Branch, Diyi9ioa 
of Safeguards, Office of Nuclear . 

Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, . 
Washington, D.C. 20555, (301) 427-4043. 

SUPPLE.MENTARV INFOl'tMATION: On May 
24! 1978. the 'Nuclear Regulatory · 
Coinmission published in the Federal 
Reiisler (43 FR 22216) proposed . 
amendments to 10 CFR Parts 70, 73, and 
150 of its regulations. Interested.persons 
were invited to submit written ·' · 
comments and suggestions on the 
proposed amendments within thirty · 
days after publication.in the Federal 
Register. Based on the public i;omments 
and other considerations, the 
Commission has adopted the proposed · 
amendments, with modifications as set · 
forth below. · · · 

The effective physical protection 
amendments are designed ti::, have 
overall equivalency to the 
recommendations of INFCIRC/225 Rev. 
1, but there are differences in· the 
detailed requirements. INFCIRC/225 
Rev. 1 recommendations are designed to 
minimize the possibilities of theft or· 
sabotage of SNM of moderate or low 
strategic significance. The effective 
amendments have been primarily 
designed to require early detection of 
theft of SNM of moderate or low 
strategic significance. However, in 
requiring early detection capabilit_ies, 
these amendments deter the possibilities 
of theft or diversion. In the judgment of 
the Commission, the degree of 
protection afforded by the containment, 
monitoring and detection procedures 
required by these amendments provide 
equivalency to the INFCIRC/225 Rev. 1 
recommendations for protection of theft 
or diversion of SNM. 

Significant differences from the 
proposed rule published for comment on 
May 24, 1978 are: (1) Plutonium
Beryllium (PuBe) sealed sources would 
be exempted from the physical 
protection requirements; (2) Plutonium 
with isotopic concentration exceeding BO 
percent in plutonium-238 would be 
exempted from the physical protection 
requirements; (3) package and vehicle 
search requirements at facilities where 
special nuclear material of moderate 
strategic significance is used or stored 
have been changed; (4) The period of 
time allotted for submittal ofa licensee 
plan to implement these requirements 
has been changed from 60 days to 120 
days alter the etlective date ot the . 
amendment. In addition, editorial and 
clarifying changes were made and some 
definitions added to clarify the intent of 
the regulations. · · 

The following discussion pertains to 
items (1) through (4) above. · 

(1) PuBe sealed sources-Commenters 
stated that the cost of providing the 
required physical protection for PuBe · 
sealed sources would be prohibitive 
from the point of view of the limited 
budgets available at universities where 
most of the sources are now located. 
Imposition of the proposed 

requirements, it was said, would result 
in the curtailment of the use of PuBe 
sources at some sites with a significant 
impact on the educational and research 
programs at those institutions.'In vfow ' 
of the very small quantities 'of plutonhim 
found in PuBe sealed sources (generally, 
from 16 to 161 i;trams) and the fact that 
pote11tial adversaries wishing to obtain 
a 5 kg formula quantity of plutonium 
would have to commit aeparate acts of 
theft at a large nuinber'of widely . 
separated sites without being detected, 
the Commission has decided that the 
threat to the common defense and 
security of this country was su_ffici\lntly 
low that physical security measures · 
should not be req.:ired for PuBe' sealed: 
sources. There is an upper limit of 500 
grams of plutonium lo which this 
exemption can be applied because · 
greater than a 500 gram accumulation of 
plutonium iri this form invalidates the .. 
basis for this exemption. IAEA 
guidelines allow for such exceptions in 
the case ofresearch type facilities. 

(2) More than 80 percent Pu~238-The 
proposed rule has been .amended to·· 
reflect that plutonium with isotopic 
concentration exceeding 80 percent in 
plutonium-23B·would be exempted from 
the physcial protection requireITientir. 
This change corrects an oversight in the 
initially proposed amendments iri which 
it was intended that such material 
would be exempted to be consistent 
with the definitions of Category II and·. 
Ill material in the IAEA document · ·' · 
INFCIRC/225/Rev. 1. . 

(3) Search requirements-Package and 
vehicle search requirements at 'facilities 
af which special nuclear material of 
moderate strategic significance is used 
or stored have been- changed. As, 
revised, random searches are only 
required regarding items leaving 
controlled access areas, and not of those 
entering. The primary objective of entry· 
searches is lo detect materials which · 
could be useful in sabotage. Since · 
protection against sabotage is not within 
the scope of the proposed amendments, 
an ent_ry search requir,ement is not. 
necessary. . . . .. ,. 

(4) Submission and Implementation,of 
Plans...:..,,severa! corripient.~rs stated thlit 
more time would be ·needed than the' · .. 
sixty days allowed for submission' of . 
physical security. plans, or amendments 
to them, following· the· date ·the proposed 
amendments become effective. 

The Commission agrees ·that mo;e 
tim.e may be required, esp.ecially in the,. 
case of licen~ees who have.limited , . 
managerial and finacial 'resource.s.·and 
has changed the submission date lo 1:ie 
120 days following the effective.date of 
the amendment. In ilddition,'the licensee 
is now required to implement the . 
approved security plan within 240 days' 
following the effective date of the· 
amendment or within 30 days after the 
plan is approved, .w.hichever is later. 

Concurrent with the publication of the 
amendments, the NRC is publishing a 

September 1, 1982 
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guide entitled "Standard Format and 
Content for thP. Licensee Physical 
Security Plan for the Protection of 
Special Nuclear Material of Moderate or 
Low Strategic Significance." The guide 
is being published for a sixty-day 
comment period and will be reissued 
with comments taken into consideration. 
The amendments to 10 CFR Parts 70, 73 
and 150 would become effective at this 
time (120 days after publication) 
(November 21, 1979). Licensees would 

' therefore have 240 days after publication 
of the amendments to submit their plans. 
The plan would have to be implemented 
30 days after approval by the· 
Commission or 360 days after (date of 
publication in the Federal Register) 
(July 24, 1979) 

Another area of comment dealt with 
employee screening. Some of the 
licensees interpreted the screening 
requirement to call for a full field 
background investigation of all 
personnel entering the controlled access 
areas where the material is used or 
stored. The wording of the rule has been 
revised to more clearly indicate that the 
requirement is merely 'one requiring a 
screening based on knowledge of 
persons permitted access rather than a 
formal security investigation. The 
guidance package being issued with the 
rule explains more fully the intent of this 
requirement. 

There was one other area of comment 
for which no specific changes were 
made to the amendments but which is of 
significance. These comments dealt 
_generally with the technical jutification 
for the proposed amendments. 

Many of the commenters questioned 
the technical justification for the 
proposed amendments on the basis of 
the a lack of detailed information 
regarding the threat: the additional costs 

of implementation they perceived to be 
incommensurate with only marginal 
improvements in physical protection; 
and the impacts on the licensees' 
ongoing educational and research 
programs. Particular attention was 
focuses by some commenters on the 
physical protection requirements for low 
enriched uranium. 

The technical justification for the U.S. 
adoption of the proposed amendments is 
contingent on both domestic and 
international factors, which are closely 
interrelated. Current NRC physical 
protection regulations apply primarily to 
strategic special nuclear material 
(uranium enriched in the isotope U-235 
~o 20% o~ ~realer, U-233, a11d plutonium) 
m quantities of five formula kilograms or 
greater. There are no specific physical 
protection requirements fqr quantities in 
lesser amounts. Yet, it can be properly 
argued that a 4.9 formula kilogram 
quantity of SNM is about as important a 
quantity as 5.0 kilograms. Multiple thefts 
of such materials in close to formula 
quantities could result in the 

accumulation of more than a formula 
quantity. The propose_~_detection 
requirements are considered to provide 
sufficient protection with min~mum 
added cost so as not to affect 
educationai and research programs. 
Since the requirements are of a 
detection nature rather than prevention, 
characterization of the adversary in the 
regulations was deemed not to_be 
necessary. . 

In regard to low enriched uranium 
(LEU) (enrichments less than 20%), 
clandestine enrichment to higher levels 
may go beyond the capability of 
subnational terrorists, but it does not go 
beyond the capability of other 
governments. Unless properly 
safeguarded, low enriched uranium 
could be stolen on behalf of foreign 
government.s and enriched to explosive. 
useable levels after it is smuggled out of 
the U.S. . 

The Nuclear Non-Proliferation Act of 
1978 specifies that NRC shall promulgate 
regulations which a'ssure that physical 
security measures are provided to 
special nuclear materials exported from 
the United States without specifying . 
whether the materials are low enriched 
ura.nium or high enriched uranium. 
Pursuant to this legislation, the 
Commission has promulgated 10 CFR 
Part 110.43 which provid~s among other 
things that: 

"(b) Commission determinatio~s on the 
adequacy of physical security programs in 
recipient countries for Category II and III 
quantities of material will be based on 
available relevant information and written 
assurances from the recipient country or 
group of countries that physi~I aecurlty 
measures providing as a minimum protection 
comparable to that ael forth in INFCIRC/225 
will be maintained." 

While the proposed amendments 
would provide a needed extension of 
domestic physical protection t9 special 
nucl"?ar materials for which the level of 
physical protection required was not 
previously specified, the full value of 
such protection could not be realized 
u·ntil similar protection Is afforded all 
such material among the nations 
utilizing such materials. Physical 
protection measures similar to those 
proposed, which are based on the 
recommendations of the IAEA. 
Information Circular INFCIRC/225/Rev. 
1, ~ave already been adopted by several 
countries. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of title s·ofthe 
United States Code, the following . 
amendments to Title 10, Chapter I, Code 
of Federal Regulations, Parts 70, 73, and 
150 are published as a document subject 
to codification. 

44 FR 47918 
Published 8/16n9 
Effective 9/17 n9 

L icenslng of Product/on and Ut/1/zat/on 
Fae/I/ties; Fac/1/t/es and Access for 
Resident Inspect/on 

See Part 50 Statements of Consideration. 

45FR14199 
Published 3/5/80 
Effective 3/5/80 

Minor and Clarifying Amendments 

See Part 1 Statements of Consideration 

45 FR 18905 
Published 3/24/80 
Effective 3/24/80 

Deletion of reference to Panama Canal 
Zone,·Minor Amendments 

See Part 4 Statements of Consideration. 

45 FR 50705 
Published 7/31/80 
Effactiva 7 /31/80 
Effective Date 12/24/80 * 
Safeguards on Nuclear Mater/a/

Jmp/ementat/on of US/JAEA Agreement 

Sue Part 75 Statements of Consideration . 

45 FR 55402 

Published 8/19/80 

Effactiv11 11/3/80 

Emergency Planning 

See Part 50 Statements of Consideration 

45 FR 65521 

Published 10/3/80 

Effllctiva 11/17/80 

Uranium MIii Licensing Requirements 

SH Part 30 Stetaments of Consideration 

*Amended 45 FR 84967 
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·45 FR 73012 

Publilhed 11/4/80 
Effstive Dm: Upon the usnAEA 
Set.guards AgrNtM11t.'a 1111try Into 

fDn:e and publication of notice 

thenof in the Federal Regimr 

Effective Date 12/24/80 • 

Safrguords on Nuclror Motrrial; 

/mplrmrntotlon of US/IA EA 

Agrrrmrnt 

See Part 75 Statements of Consideration 

CS FR74693 

Publishad 11/12/80 

Effwctifl 11/28/80 

Llt:rnslng Rrqulrrmrnts for thr Storagr 

of Sprnt Furl In an lndrprndrnt Furl 

Sprnt Storage Installation 

SN Part 72 Statements of Consideration 

45 FR 76968 
Published 11/21/80 
Effective 2/4/81 

Criteria and Procedures 
for Determining E/igib1'lity 
for Access to or Control 
Over Special Nuclear Material 

SN Part 11 Statements of Consideration 

Cl FR 12193 
Publilhld 2/13/11 

Eff9ctiwe 10113/81 

10 CFA Parts 70 and 73 

Transient Shipment, of Strategic 
Special Nuclear Material 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final Nie. 

IUMMAIIY: The Nuclear ·Resulatory 
Commil!l!Jion i1 amending ila resulation, 
to withdr11w the exemption from 

*Amended 45 FR84967 

licenains requirementa for carrier1 who 
po11e11 formula quantitiea of 1tratesic 
apecial nuclear material in the course of 
a tranaient ahipment and require them to 
be responsible for a11urin& that the 
atrategic special nuclear material is 
protccteid against theft and radiological 
111botage. These carriera will be 
required. duriD8 atopovera at United 
Sti1te1 porta, to provide phyaical 
protection in accordance with a aecurlty 
plan. Thia amendment will brins carriera 
who poS111ea1 formula quantlUea of 
atrategic apecial nuclear material In the 
c:ounse or a transient ahipment directly 
under NRC phy11ical protection 
regulation,. A tranaient 1hipment la 
defined 1111 a ahipment or apedal nuclear 
m111terial orisinating and tenninatins In 
forelsn countriea. on a veaael or aircraft 
which 1top1 at a United Statea port. 
Theae amendment, are Intended to 
aasure that any transient 1hipment1 
·which may occur are provided physical 
protection equivalent to that currently 
required of domesUc. import and export 
1hipment1. Consequently. phyaical 
protection requirements for all 
ahipmenta or fonnula quantitiea or 
atratqic apecial nuclear material within 
United States territory will be uniform. 
IFRCTlff DAT£ October 13. 1081 
POii FUIITHEII INFOIIMATION CONTACT: 
Mr. C. IC. Nulsen. Resulatory 
Improvement, Branch, D1vi1ion of 
Safesuards. Office of Nuclear Material 
Safety and Safeguard,. U.S. Nuclear 
Re111ulatory Commi11ion. WHhinston. 
D.C. 20555. Phone (_301) 427-4111. 

SUPPUMENTAIIY INFOIIMATION: In 
accordance with the Commission'• 
po1ilion that 1hipments of formula 
quantities of strategic 1pecial nuclear 
material (SSNM) 1hould be protected in 
the interest or the common defense and 
aecurity and public health and aafety, 
the Commi11ion publi1hed proposed 
amendments on January 8, 1980 (45 FR 
1625) to 10 CFR Parta 70 and 73 of its 
re1ulation1 that would require carriers 
po11e111ing formula quantitie1 of 
atratesic apecial nuclear material in the 
coune of a tran1ient 1hlpment to 
pro,·ide phyaical protection for the 
material durins atopovers at United 
Statea ports. lntere1ted persona were 
l!i\·en until MilrLh 10. 1980. loc.ommr.nl 
on the proposed amendments. 

The proposed amrndmenls ha\·e been 
adopted in effective form without 
1itznificanl changes and will become 
effective 240 days after publication of 
thi11 notice (October 13. 1981 ). In the 
interim period. the NRC will publish a 
regulatory guide in draft form entitled. 
"Phy1ical ProtecUon of Transient 
Shipment• of Formula Quantities of 
Strategic Special Nuclear Material." 
Thia document has been prepared to 
provide guidance to peraon1 covered by 
the senerai license i11ued by these 
amendments and will be published for· a 
public comment period or sixty daya. It 
i1 expected that the fin.ii regulatory 

guide will be publiahed prior to the time 
the final rule becomea effective. 

With reapect lo the proposed 
amendment,, the resolution of the 
commenta received ia H follows: 

(1) A comment received from the 
Deparbnent or State noted that 
I 70.%0(d)(7) of the propoaed 
amendment• would require the uee or 
armed penonnel to protect tran1ient 
1hipment1 at United States port, and 
quealioned the legal atandins of foreign 
natlonala to act aa guard, or escorts for 
the 1hipment1. 

A number of different avenuh are 
available to lic.enaees for obtainin& the 
aervicea of armed personnel to 1erve a, 
e1cort1 for tranaient 1hipmenta 11 a 
United Statea port. Tbeae are outlined in 
the drart guidance referred to above. 
The regulation neither n,quiree nor 
prohibits the uae of foreign national• to 
provide the required eacort aervice1 at 
the United Statea port. However. there 
are aeveral: factora which ahould be 
taken Into conalderation In determinin& 
whether or not foreign nationala could 
effecUvely protect a tranaient 1hipmenl 
Lansuase difficulties and lack or 
familiarity with local communication, 
1y1tema could po11ibly detract from the 
ability of foreign national, to rapidly 
and effectively communicate willa local 
law enforcement agenciea or with those 
element, of the auerd force who may be 
of local on,in for purpo1e11 of requeatin& 
H1i1tance when needed or for 
coordlnatins reaponae activities. Local 
jurisdiction, in the United Statee 
1enerally exerciae control over the uae 
and po11e11ion of hand guns or other 
rireuma. U required permits for carryin& 
weapona are not obtained in advance of 
the ahipment. foreign national, could not 
le1ally carry weapon• off the shipment 
ve11el or aircraft. Licensees intendm, to 
Include foreip national, in a guard 
force provided to protect a transient• 
ahipment would be expected, just H 
would any other licenaee, to be able to 
demonatrate that the physical protection 
&~stem pro\"idt!d meet1 the requiremenl~ 
of 10 CFR Part 73 (1pecifically, I§ 73..20 
11nd 73.25. and the portions of the guard 
quc1lifir.11lion1 and training requirements 
of Appendix B corresponding to the 
guard duties required for transient 
1hipment1). 

The draft guidance document referred 
to above haa been revised to specifically 
nOect theforesoing conaideralions. 

(2) Another State Department 
comment raiaed the question or 
cla11ification of written 1ecurity plans 
and proper acce111 to the resultant 
claHifaed information and urged the 
NRC to take 1tep11 to Hsure that plans 
are properly protected. Since the 
publication or the proposed 
amendments. new regulations in 10 CFR 
Part 95 have been promulgated under 
which the NRC h111 determined that 
certain information contained in 
physical protection plans and advance 
1hipment notification• is classified 
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Confidential National Security 
Information (CNSI) and mu11t be 
protected accordiaslY. 

Since 1ome of.the information 
contained in phy1ical pMtection plan, 
and advance 1hipment notification, 
senerated by potential general licensees 
under the proposed amendments would 
be of a 1afeguards-aensitive nature. ii is 
expected that potential general licensees 
would aeek to protect the information 
from unauthorized disclosure on their 
own initiative 1ince It i1 in their beat 
intereat to do ao. Thi1 Information. in the 
handa of the U.S. Govemment or a 
penon in the United States; would be 
con1idered cla11ified aa CNSL and thus. 
1ubject to the proviaiona of 10 CFR Part 
95. ' 

Plan• senerated by a foreign firm for 
the protection of lta nuclear material 
while it 11 in the United States ere 
treated 111 cl1111ifted by NRC while the 
material 11 under U.S. control and those 
plllDI would probably be protected. in 
the intereat of the ownen of the SSNM. 
while under foreign control The U.S. 
·Government baa no juri1dictional baala 
to cla11ify information originated by and 
in the cu1tody of a foreign firm until it 
reaches the United State,. Al that point. 
although da11ifiable, It would be 
declli11ified aa nece11ary for the carrier 
to carry out the plan. Appropriate 
lansuaie haa been included In the draft 
guidance referred to above· rqardins 
approachea for protection of classified 
information. 

(SJ A third comment questioned the 
Commi11ion'1 finding that neither an 
environmental impact 1latemenl nor an 
environmental appraisal to 1upporl a 
negative declaration wa1 required for 
the propoaed amendmentL The 
commenter cited a number of possible 
1:conC1mic 1mract1 and environmental 
hazards which he forcaaw resulting from 
the proposed amendment• (e.11~ 1011 
opportunities for commerce due to cargo 
ships avoidins U.S. port,. lncreaae in 
freight charsea to receiven of 
noMuclear merchandiH, 11nd 
environmental ri1k of at-tea tran1fen 
attempted in order to avoid increaaed 
dockins co1t1). The Commis1lon ha1 
examined theae 1tated lmpacll and 
hazard• and determined that II I• 
unreal11tic to expect any of them to• 
materialize H a result of the 
amendment1, especially in consideration 
of the very low number of transient 
1hipment1 known to have take~ place In 
the past or projected to take pl11ce in the 
future. The Commiaaion. therefore, rands 
no baail1 for changins il1 position on the 
need for environmental impact 
11tatemenll or environmental appraisal,. 

(4) The State Department alao 
•uuested that the propo,ed 
amendmenll be extended In acope to 
require protection for categories of 
material other than formula quanlitle1 of 
1trateaic 1peclal nuclear material (e.g., 
1peclal nuclear ma~al of moderate 

and low strategic significance, . 
irradiated reactor fuel, etc.). Thi, action 
waa •uuested in anticipation of the U.S. 
Senate ratification of the Convention on 
the Phy1ical Protection of Nuclear . 
Material, of which the U.S. ia a 
signatory. Such an extension of the 
scope of the propoaed rule would appear 
to be premature 1ince the Convention 
ha, not yet been ratified. Abo, an 
additional public comment period would 
be required if 1uch a major chqe were 
made in the propo1ed amendmenta. 
There.fore, thi• IUliHlion will be 
addre11ed In a separate action. 

Minor chansea have been made In the 
amendmenll which follow for purpoae• 
of clarification and to maintain 
con1i1tency with other NRC regulati'o'na. 
Some of the more 1ignificant chanaea 
81'8! 

(1) The dermltion of "tran1ient 
shipment" hat been chansed and a new 
section (I 70.13a) added to 10 CFR Put 
70 to clarify the nature of the exemption 
extended to peraou caff)'ina tranaient 
1hipmenll of 1pecial nudeu material In 
foreign military aircraft. The previou1 
dermition was intended to indirectly 
exempt from the proposed regulationa 
thoae peraons carryina tranaieat · 
shipment, of formula quantities of 
1pecial nuclear material intended for 
military use. It wa, determined that it 
would be difficult for NRC inapecmn to 
ascertain the intended future use of the 
m11terial bein& ,hipped. Also, it waa 
delehnined that the intended exemption 
1hould appear in a aeparate section of 
P11r1 70 wiih ~th-;r exempliona: Tht 
re,·istd amendment exen1pts persons 
canying transient shipments who are 
subject to provisions of ,ig U.S.C ,sJS(a) 
(which require., Sia le Department 
authorization to,.navigate aircraft of the 
armed fon:e1 of a foreign nation within 
the United State,). This exemption, 
however, doe1 not apply lo plutonium 
since Public Law 94-19 restrict, the 
NRC'1 authority to llcenae, or exempt 
from licen1in3 requirement,, the air 
tranaport of plutonium In any form 
(except for certain medical application, 
and-when in a container that has been 
certified a1 crash-proof). Since a 
transient shipment is the only situation 
contemplated under which a foreign 
military aircraft would enter the United . 
States carrying special nuclear material, 
and 1ince these shipments would be 
infrequent. of 1hort duration, and under 
the dir.ect control of the Department of 
State, the Commiaaion ha, found that 
this exemption is not inimical lo the 
common defenae and security aqd does 
not constitute an unreasonable risk 10 
the health and safety of the public. 

(2) The wording of revised I 70.20a(a) 
and new I 70.20b have been changed to 
reflect recenl changes made in I 70.20a 
by another rulemakins action. 

(3) The notification procedures 
Included in I 70.20b(d) have been 
changed lo more clo1ely conform to the 

correspondins requirements presently· 
impo1ed on dome1tic 1hippers of similar 
type, and quantities of material. 
Appropriate corre1pondin11 chansea 
have alao been made in the draft · . 
guidance. 

Punuant to the Atomic Ene'1)' Act of 
195t, •• amended. the Ene'1)' · . '· ' 
Reorsanizatioli Act of 197t, aa amended. 
and 1ectfona 552 and 553 of Title 5 of the 
United Slatn Code, the following · 
amendment, to Title 10, Chapter 1, Code 
of Federal Regulalloi!1, Perla 70 and 73, 
are publ11hed 

0

81 a document ,ubject io 
codiflclftlon. · 

46 FR 12695 
Published 2/18/81 
Effective 4/20/81 

10 CFR Part 70 

Domestic Licensing of Special Nuclear 
Material; ~eneral Ucense . . 
Requirements tor any Peraon ~o 
Posseues Irradiated Special Nuclear 
Material (SNM) In Transit 

AGENCY: U.S. Nuclear Regulatory · 
Commission. · · 
ACTION: Final rule. 

,. SUMMARY: The NRC is amending its 
' regulations to issue a general license to 

any person who possesses -irradiated 
reactor fuel in transit. Under the general 
license, a person who possesses · 
irradiated reactor fuel in transit would 
be subject to certain requirements. This 
action would provide the NRC a level'of 
direct control and direct inspection · 
authority over irradiated reactor fuel · 
shipments comparable to that now 
provided over formula quantities of 
strategic special nuclear material 
(SSNM) in transit. Notice is hereby 
given that this action meets the Intent of 
the petition for rulemakins (PRM ~j 
filed by Mr. Samuel Edlow by letter 
dated June 29, 1979, with the Nuclear. 
Regulatory Commission and therefore 
further action is not required. 
l!FnCTIW DATE April 20, 1981. 
FOR FURTHER INFORMAnON CONTACT: 
Mr. James A. Prell, Safeguards 
Standards Branch, Division of Sitins, 
Health and Safeguards Standards, 
Office of Standards Development, U.S. 
Nuclear Regulatory Commission, · 
Washington, D.C. 20555 301-44~904. 
SUPPLEMENTARY INFORMAnON: On May 
8, 1979, effective amendments to 10 CFR 
Part 70 were published, 44 FR26850, that 
removed the licensing exemption and 
issues a general license to carriers and 
other persons who have actual or 
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con1tructive poseea~ion (constructive 
... po111e111ion is a form of legal p·osaesaion 

of material in a shipment that does not 
require actual physical custody; it may 
be evidence through control over the 
1hipment or by other means) of formula 

. qua~titiea of SSNM for the purpose of 
transport or 1torase incident to 

. transport. Thin provided the NRC with a 
.~ legal ba1i1 (in the absence of a specific 
· licen~e or other formal means) for 
. inapecting shipments of formula 
quantities of SSNM ·in,transit. Prior to 
,11,uance of the effective' amendments, 
ln1pection1 were submitted to .on .. a 
voluntary ba1i1 on the part of the 
carriers. 

On June 15, 1979, effective 
amendments to 10 CFR Part 73 (Section 
13.37) were published (44 FR 34466) that 
pre1cribed requirements for the physical 
protection of irradiated reactor fuel in 
transit. In their present form, these 
regulations do not subject to direct 
regulation carriers and other persons 
who po11eBS (actually or constructively) 
irradiated reactor fuel for the purpose of 
tran&port or storase indderit to 
transport. This creates the same 
1ituatiorr for the shipment of irradiated 
fuel as existed for the shipment of 
1trategic special nuclear'material prior 
to the removal of the licensins . ·. · . 
exemption for carriers of that material 
(44 FR 26850). That is, the NRC has no 
legal basis for inspectins the irradiated 
reactor fuel shipments in tran.sit to 

. verify compliance with Section 73.37. 
On June 29, 1979, Mr. Samuel Edlow, 

. President of Edlow International 
Company, filed with the Nuclear . 
.J\egulatory Commission a petition for 

. rulemaking to amend 10 CFR Parts 70 
. )l~d 73. The intent of this petition, which 

was a111isned Docket Number PRM 73-5 
was to make carriers of irradiated • 
reactor fuel subject to a level of NRC 
con~ol similar to that required of 
camera of formula quantities of 
1trategic special nuclear material. 

In order to provide the NRC a level of 
control.over irradiated fuel shipments 
compar!lble to that provided over 
formula quantities of SSNM in transit, 
the Commission is, therefore, amending 
Its regulations to issue a general license 
to any person who possesses (actually 
or constructively) irradiated reactor fuel 
during transport The general license . 
would pertain only to the carriage or 
storage in transit of irradiated fuel 
1ubject to 10 CFR 73.37. 

For this purpose, on March 12. 1980, 
the Nuclear Regulatory Commission 
published in the Federal Register [45 FR 
15936] proposed amendments to 10 CFR 
Part 70 of its regulations. Interested 
peraons were invited to submit written 
comments and suggestions on the 
proposed amendments within sixty days 
after publication in the Federal Register. 

The principal comments and,the · 
<;::ommiasion's respon!leS follow: 

(1) Physical protection responsibilities 
of carriers--one commenter sought 
clarification as to whether or not the 
carrier was responsible for meeting the 
physical protection requirements of 10 
CFR I 73.37. 

This rule does not' relieve the shipper 
of full responsibility for meeting the 
physical protection requirements of 
I 73.37. However, the carrier shall either 
aHure himself or receive certification 
from the shipper that the requirements 
are beins met. Paragraph 73.20a(e)(l) 
has been modified form the proposed 
amendment to clarify this meaning. 

(2) Reportins requirements-two 
commenters suggested that all reporting 
requirements associated with lost or 
missing material be channeled through 
the Department of Transportation, The 
'Department of Transportation, however. 
prefers that all reports be made directly 
to the Nuclear Regulatory Commission. 

(3) Exemption from 10 CFR § 70.42-
0ne commenter felt that general 
licensees should not be subject to the 
requirements of 10 CFR § 70.42 "Transfer 
of special nuclear material." He felt that 
since the licensee shipper was already 
subject to these requirements, making 
the general licensee subject to them. · 
would be redundant, accomplish little 
and add to the "bureaucratic 
nightmare." Paragraph 70.42(c) requires: 
(1) that the general licensee initially 
resister with the NRC, and (2) that prior 
to transferring special nuclear material, 
the transferor verify that the transferee's 
license authorizes receipt of the type, 
form and quantity of material to be 
transferred. The Commission believes 
that this requirement is needed in order 
to help assure proper control of the 
material at all points of transfer. The 
Commission also believes that this will 
not present the general licensee with a 
"bureaucratic nightmare" because: . 

(1) the general licensee is required to 
register with the Commission only 
initially, and 

(2) the general licensee can verify and 
obtain from the official records of the 
Commission or an Agreement State the 
identity of all the licensees it intends to 
deliver to and the scope and expiration 
dates of their licenses and registrations. 
Once obtained, th.is list only has to be 
updated occas/onally as licenses expire 
or license conditions change or new 
receivers are added. 

In light of the above. appropriate 
paragraphs of § 70.20a have been 
revised to issue a general license to any · 
person who possesses (actually or 
constructively) irradiated reactor fuel in 
transit. The scope of the general license 
granted under the amendment is limited 
to possession only and is effective 
during the course of a shipment. The 

amendment does not affect the 
exemption for carrier, and.other person, 
under I 70.12 who transport other forms 
of special nuc.lear material subject to . 
NRC regulations. Also. the amendment 
does not apply to traneient 11hipment1, · 
that i1, shipments that originate In a 
foreign country with deetinatione In a · 
foreisn country that traneit the United 
States. Such 1hipments are the 1ubject 
of a 1eparate rulemakins procedure (1ee 
45 FR 1625). The amendment codifies 
practices and procedurea presently 
submitted to on a voluntary baai1 by · 
most ·carriers and other persons. The 
amen~~en.t does .not require the filling 
of applications with the Commiesion or 
the iasuins or licenses to particular . 
persons by the Commi111ion. · 

The promulgation of thi1 amendment 
does not result in any activity that·· · 
affects the environment. Accordingly, 
the Commission has determined under 
the Natio~al Environmental Policy Act, 
the Council of Environmental Quality 
guidelines. and the criteria of 10 CFR 
Part 51, that neither an environmental 
impact statement nor an environmental 
impact appraisal to support a nesative 
declaration for the proposed amendment 
t(! 10 CFR Part 70 are required. · 

Pursuant to the Atomic EneJ'8y Act of 
•1954, as amended. the Enel'l!y . 
ReOJ'8&nization Act of 1974, aa amended 
and sections 552 and 553 of title 5 of the' 
United States Code. the following · 
amendments to Title 10. Chapter I. Code 
or Federal Regulations, Part 70 are 
published ea a document subject to 
codifies tion. 

46 FR 13971 
Published 2/25/81 
Effective 3/27/81 

Disposal of H igh,L t!vt!I Radioactive 

Wastes in Gt!ologic Repositories: 
Llct!nsing Procedures 

Sff Pan 60 Statemenu of Consideration 

41 FR !51711 
Publilhed 10/22/81. 

Effective 10/22/81 for S.:tioM 2.7441111 , · 
2,7901dll1), 73.21jj) and 1111. end 73.2,Ca), 
lbl .,d Cell 11. All remaining MCtioM will · · 
be effective on 1/20/82. 

Prott!c'tion of Unclassifit!d Safeguards 
Information · 

S.. Pan 73 Statements of Consideration 



PART 70 • STATEMENTS OF CONSIDERATION 

47 FRB 
Publishad 1/4/82 
Effective ·r /4/82 

Submittal of Installation 
Information Pursuant to 
VS/IA EA Safeguards 
Agreement 

See Part 40 Statements of Consideration 

47 FR 23138 

Publishad 5/27 /82 

Effective 5/27 /82 

Rcgionul licensing Proyrom 

See Pan 30 Statements of Consideration 

47 FR 27060 
Publishad 6/23/82 

Regional licensing Program; 
Correction 

Sn Pan 30 Statoments of Consideration 

47 FR 30452 
Published 7 /14/82 .• , 
Effective 10/12/8~ 

Protection of Employees Who 
Provide Information 

See Pan 19 Statements of Consideration 

47 FR 41331 
Pimlllhad 1/Z0/82 
Effatiw I/Z0/12 

Minor Clarifying Amendments 

47 FA57448 
Published 12/27 /82 
Effective dat•: 

10 CFR 20.311 of Pan 20 affective 
date ii 12/27/83; 10 CFR Pert 61 and · 

all other changes affective 1/26/83. 

Licensing Requiremttnts for Land 

Disposal of R adlooctive W oste 

SN Pen 61 Statement, of Consideration 

48 FR 5886 

Published 2/9/83 

Effective 2/9/83 

"correction published 2/28/83. 

Regional licensing Re,·iews 

See Part SO.Statement~ of Consideration 

48 FR 8256 

Published 2/28/83 

10 CFA P1rt1 50 and 70 

Aeglonal Ucenalng Reviews 
Correction 

In FR Doc. 63-3326 beginning on page 
5888 in the lasue of Wednesday,· 
February 9. 1983, make the followin3 
correction,. 

On page 5887, firat column, § 70.32 · 
(c)(l), eighth line from the botfom. 
"discribed" should read l'described": 
second column. paragraph (d), sixth line, 
"§ 80.22(g)'" should read "§ 70.22(g)": 
third column, paragraph (g), eighth line. 
"licensees" should read "licensee": and 
in the sixth line from the bottom. 
"70.30(g)" should read "73.30(g)". 

48 FR 16030 
Published 4/14/83 
Effective 4/1 /83 

R egionul licensinq Program: 
Further Implementation 

See Part 30 Statements of Consideration 

~48 FR 22131 
Published 5/17/83 
Effective 6/16/83 

10 CFR Part 10 

Changes In PhyslcaJ Securtty Plans; 
Ucenaee, Poseesslng or U1lng Special 
Nuclear llaterlaJ of lloderate and Low 
Stratevlc Significance 

AGENCT. Nuclear Regulatory· 
Commission. 
AC'nON: Final rule. 

IU._MY: The Nuclear Regulatory 
Commission ia amending ita regulations 
to allow lir.ensees posaessing or uaing 
11pecial nuclear material of moderate 
and low strategic significance to make 
minor modifications to their physical 
security plans without prim approval by 
the Commission. provided the changes 
do not decrease the effectiveneH or the 
plan. Thia amendment ia, nece111ary to 
remove an inconsistency in the 
reguJationa applicable to special. nuclear 
material liamseea. · 
El'nCTTYE DATE June 16, 1983. 
FOR l'UR1MER INFOAIIIATIO,t CONTACT: 
Andrea K. Bamold, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington. 
DC 20555, telephone (301} ~5976. 

SUPfl\.EMENTAIIY INFORIUTlOII: 0n July 
24. 1979. the Nuclear Regulatory 
CommiSBion published a final rule (44 
FR 43280) amendin310 CFR Paru 70. 73, 
and 150 to requinl phyaica.l protection 
measurea to detect theft of special 
nuclear material af moderate a.'ld low 
atrategic aignificance. One of the· 

requirements or Part '1'0 ia that 
applicant. for license, to poaaeu or ae 
special nuclear material mut aabmit 
physical security plan,. When Part 70 
waa amended lo requin! 111bmJ11fon fA 
the plans by applicants for licetwe5 to 
po111e111 or 11111! aped al aadear material 
of moderate ilDd low strategic 
significance, they were not included in 
the provision allowing minor changes to 
bti made lo phyniGII eecarilJ plans · 
without prior Commission approval (see 
ta CFR 7Q.32{e}). It ii the Coaurtialioa'1 
belief that nch liceaaees should be 
accorded the same privilege to make 
minor modificallona that is accorded to 
Ucen,eea poaealins larger quantities of 
lltrategic ,pedal nuclear material in 
order to have consistent regulationt. 
Experience haa shown the privilege to . 
be a useful form of •elf-regulation and 
1111 extension to licensee. poaM!ISing ·., 
special nuclear material of moderate · 
and low strategic significance is a.step 
in !'eduction of regulatory burden. 

Pursuant to 5 U.S.C. 553(b), the 
Commission for good cauae find.. that 
notice and public procedure on the 
amendment are not necessary, because 
the amendment confers a privilege on 
licensees possessing special nuclear 
material of moderate and low strategic 
significance that is now enjoyed by 
licensees possessing larger quantities. of 
strategic special nuclear material. The . 
amendment also relieves the affected 
lice111ee1 of the burden and license fee 
cost of submitting minor cha!Jies to 
security plans to the Commission for 
prior approval as formal lir.ense 
amendments. 

Paperwork Reducliou AfJ St.at.emeat 

This final rule amend& information 
collection requirementa that are,ubject 
to the Paperwork Reduction Act or 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office or Management 11nd Budget 
approval number 3150-0009. 

List of Subjecta iD 11 CFR Put ,u 

Hazardous material&-transportation, 
Nuclear materials, Packagms and 
containera, Penalty, Radiation · 
protection. Reporting requirements. 
Scientific equipment. Security measures, 
and Special nuclear material. 

Th1! authority citation for this· . 
document is sec. 161, Pub. L. ~703. 88 
Stat. 948, as amended (4~ U.S.C. Z201). 

Pursuant lo the Atomic Energy Ad of 
1954, a11 amended. the Energy 
Reorganization Act of 1974, as amended, 
and Sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendment to Title 10, Chapter 1, Code 
af Federal Regula lions. Part '1'0, i11 
published aa a document subject to 
codification. 
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48 FR 32324 

Published 7 / 15/83 

Effective 8/15/83 

Amendments Specifying Licensee 
Responsibility for Nuclear Materials 
and Procedures for Termination of 
Specific Licenses 

See Part 30 Statements of Consideratioo 

48_ FR 34416 

Publishe_d ·1/29/83 

Effective 7 /29/83 

Amendments Specifying Licensee· 
Responsibility for Nuclear.Materials 
and Procedures for Termination of 
Specific Licenses 

See Part 40 Statements of Consideration 

.48 FR 39036 
Published 8/29/83 

Effective 9/28/83 

Irretrievable We/I-Logging Sources 

See Part 30 Statements of Consid!lr_atlon 

49 FR 9352 
Published 3/12/84 
Effective: Upon approval of 0MB or 
6/7/84. 

En11iro11111£•11tu/ Protl'c tion H(·qululions 

for Dume,ric Lincemi11q and Rl'!ated 
Regulatory Functions and Related 
Conforming Amendment, 

See Part 51 Statements of Consideration 

49 FR 19623 
Published 5/9/84 
Effective 5/9/84 

Information Collection Requirements; 
Display of 0MB Cpntro/ Numbers 

See Part O Statemenu of Consideration 

49 FR 19630 
Published 5/9/84 
Effective 4/2/84 

Regional Licensing Program; Further 
Implementation 

See Part 30 Statemenu of Consideration 

49 FR 21699 
Published 5/23/84 
Effective 5/23/84 

Information Collection Requirements, 
Display of 0MB Control Numbers 

See Part O Statements of Consideration 

49 FR 24512 
Published 6/14/84 
Effective 6/7 /84 

Environmental Protection Regulations 
for Domestic Licensing and Related 
Regulatory Functions and Related 
Conforming Amendments 

See Part 2 Statements of Consideration 

49 FR 47823 
Published 12/7/84 
Effective 12/7 /84 

Minor Correcting Amendments 

See Part 1 Statements of Consideration 

~ 50 FR 7575 
Published 2/25/85 
Effective 3/27 /85 

10 CFR Parts 70 and 74 

Amended Material Control and 
Accounting Requirements for Special 
Nuclear Material of Low Strategic 
Significance 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission ia amending its material 
control and accounting [MC&AJ 
requirements for licensees possessing 
and using quantities larger then one 
effective kilogram of special nuclear 
material of low. strategic significance. 
These amendments reform the MC&A 

regulations for fuel cycle facilities by 
establishing a grading of requirements 
between those applicable to low 
enriched uranium (LEU] end .. those 
applicable to more strategically 
significant forms of special nuclear 
material. These amendments will make 
the'regulations more consistent with the 
low strategic significance of this 
material and will result in a significant 
reduction in costs for the affected 
licensees:Emph11.sis has be8B given to 
performance requirements rather than 
prescriptive requirements to allow 
licensees to select the most cost
effective ways to satisfy NRC 
requirements for LEU of low strategic 
significance. 
EFFECTl\fE DATE: March 27, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Dr. W.B. Brown, Chief, Fuel Facility 
Safeguards Licensing Branch, Division 
of Safe8_1.lerds, Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
427-4043. 
SUPPLEMENTARY lt.lFORMATION: 

Background 

A new 10 CFR Part 74 is created 
which will eventually contain all the 
domestic MC&A regulatory 
requirements. As other existing MC&A 
requirements, which are currently found 
in Part 70, "Domestic Licensing of 
Special Nuclear Material," are revised 
they will be moved to Part 74. n,11, will 
place the MC&A requirementa in 11 
format similar to Part 73, "Physical 
Protection of Pients and Materials.. n 

Specific safeguards program 
· requirem·ents will be found in Parts 73 

and 74 with the general license 
requirements being retained in Part 70. 

Seven low enriched uranium fuel 
fabrication and recovery fucilitiea will 
follow the new Part 74. These llll!Vell 

facilities, who are authorized to possess 
and use more than one effective 
kilogram of special nuclear material of 
lo·w strategic significance, are Babcock 
and Wilcox Co., Lynchburg, Vh:glnia; 
Combustion Engineering, Inc., Windsor, 
Connecticut and Hematite, Missouri; 
Exxon NucleiY Co., Inc., Richland, 
Washington; General Electric Co., 
Wilmington, North Carolina; 
Westinghouse Electric Corp., Columbia, 
South Carolina; and the LEU scrap 
recovery operatioillll al Nuclear Fuel 
Services, Inc~ Erwin. T~ee. All 
other current licensees eubject to 
l_lafeguards requirements in 10 CFR Part 
70 will continue to follow Part 7g until 
the provisions of Part 70 epplicnNe to 
them are transferred to Part 74. Any 
such transfer will be accomplished by 
public notice in the Federel Regidm. 

The goal of this rule is lo redu.ce the 
MC&A regulatory requirements fot LEU 
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licensees to a level that is con.aistent 
with the safeguards risk associated with 
the I.ow ilrategic significance of LEU. 
Under the current regulations; the majer 
differences in the MC&A requireqients 
for LEU and Strategic Special Nuclear 
Material [SSNMJ are a longer inventory 
period and a higher de minimia . 
Inventory difference action threshold for 
LEU. The bulk of the other cUITent 
requirements are essentially the 11ame 
for LEU and SSNM 

On December 14, 1982, the-Nuclear 
.·Regulatory Commission pnblished 
proposed amendments to 10 CPR Part 
70, on which this fmal mle is based, In 
the Federal Register (47 FR 55851). A 
discusaion of safeguards rillk aaoc:i&ted 
with LEU can be found in that Federal 
Register Notice. Interested parties were 
invited to IIUbmit written comments and 
suggestiona regarding the propo1ed 
amendments. Comments were received 
from four licensees, three private 
citizens, one professional group, one 
consulting firm, several NRC groups, 
and the Department of State, which 
coordinated corrunents from the 
Executive Branch. 

Changes Made to Proposed 
Amendme1ats to 10 CFR Part ,u 

l. The general reporting requireme~ts 
for MC&A have been deleted from Part 
70 and moved to a new Part 74. The 
previously propoted I :,o.eo has been 
redeaignated i 74.31. 

2 .. The definition ofO'goal quantity'' 
and reference to that quantity have been 
deleted. Licensees subject to Part 74 are 
required to detect loses of apecified 
quantities of SNM. These loss detection 
quantities will be determined by the _ 
NRC on a site-by-site basis. 
. 3. The fll'st performance objective in 
the new i 14.ll(a)(l) bu been 
reworded .. 

4. The words "and use" have been · 
added to file first sentence of I 74.31(a). 

5. Licensees subject to I 74.31 are 
explicitly exempted f?Qm the 
recordkeeping requirements of 
I 70.51(b). 

6. Explicit requirements have been 
added that the accounting records be. 
based on measured values and that 
values with significant measurement . 
bias be corrected, 

7. The first sentence of the 
requirements for cummt knowledge of 
items has been rephrBBed for.clarity. 

8. Some definitions from Part 70 have 
been added to I :,'4.4. 

9. The language in § 1'0.57 now 
explicitly shows that it does not apply to 
special nuclear material of low strategic 
significance. 

10. Other minor changes have been 
made throughout the amendments. 

Discussion of Cbanpa Made 
(1) In the current rule structure, the· 

MC&A requirements have been 
interspersed among the safety and .. 
general licensing requirements of 10 CFR 
Part 70. These MC&A i:equiremenbl are 
being moved to a new Part 74 of 10 CFR 
to.avoid confuaion with the 111fety 
requirements in Pe.rt 70, to allow the 
requirements to be presented in a more 
orderly manner, and to be consistent 
with the use of Part 73 for phya:al 
pro1edioo reqmremema. The YCaA 
requirementa remaining in I§ 70.51, · 
70.57, and 70.58 apply to 11pecial nuclear 
material (SNM) of moderate strategic · 
significance, strategic special nuclear 
material, and special categories of 
licensees possessing SNM of low 
strategic significance who are currently 
not required to have an approved MC&A 
plan. Performance~oriented regula.tiooa 
for these classea of licensees will be 
added lo Part 74·aa they become final 
and will eventually replace the MC&A 
requirements in Part 70. · 

(2) As indicated in the 111pplementary 
lnformatioe accompanying the · 
publication of the proposed 
amendments, comments were aolicited 
from the Department of State. Al a 
reauU of these commen\s, the term "goal 
quantity" has been dropped to avoid 
any confusion between the International 
Atomic Energy Age,.cy'e flAEA) use of 
the term "significant quantities" when 
addressing a national level threat and 
the NRC's use of "goal quantity" when 
addressing our domestic level ilireat. 
Further, in keeping with the IAEA's 
inspection approach. the NRC will 
establish quantities mr loB& detection on 
a site-by-site basis. Guidelines for this 
pl'OCeH will be pttivided in the · 
Acceptance Criteria for the IEU Reform 
Amendments . 

(:J) When the term "goal quantity" 
was dropped. the fint genera.I 
periormance objective of I 74.31(a){1) 
was ·reworded. 

(4) The requirements of I 74.31 are not 
inteDded to apply to li.cemees who 
merely poseen and etore sealed 
containen of SNM. Thus, the phrase 
"and use" was added to the first 
sentence of f :,'4.31(al to make that 
section only applicable to licensees who 
process the SNM in some m8IU!er .. 

(5) For licensees using SNM of low 
strategic significance In a quantity 
greater than one effective kilogram, the 
recordkeeping requirements in§ 74.31(d) 
apply in lieu of the requirements in 
I 70.51(b). In response to the comments, 
this ii now made more explicit. 

(6) The won:tins of the amendments. 
as propOlled, raises some question as to 
whether licensee, 'Continue to be 
required to make meesurementa of the 
material they possess and lei correct for 
biases In the measurement systems. To 
make this clearer, two new capability 
statements were added. These new 

atatemen.ta require that material values 
on rec.ord be baaed on measurements 
and that biases in the mealllll'ement 
systems be estimated arid correcled for 
when they are significant. · 

(7) The first sentence of the capability 
statement dealing with current 
knowledge was reworded to avoid 
confusion which resulted over how the 
14-day criterion waa·to be applied. The 
14-day period is to be used to determine 
when an item must forma.ny be entered 
into the record sylliem for trackmg 
items. ' 

(8) 'Mie nsr of definitioDS in I 74.4 has 
been expanded to include appropriate 
ones from Part 70. More definitions will 
be added as fl1e MC&A requirements for 
the other claS11es of SNM are moved to 
Part 2'4. CODcemiDS"terminology, Pe.rt 74 
reflects the terms the Commission now 
prefers when refemng to certain MC&A 
and statistical concepts. However, the 
language in Part 70 baa not been 
changed. All the requirements for the 
other classes of Sl'llM are revised and 
added to Part 74, the new terms will be 
used The defmitions in I 74.4 cross 
reference the existing Pert 70 definitions 
where changes in terms haYe been 
made. 

(9} A commenter BUggelted that 
I 70.57 be amended to excwde apec.ial 
nuclear met~ of low matep: 
significance. While this exchiaion ill 
implied in the amendment lo i 7o.58(a). 
I 70.57(b) was also amended to make it 
more explk:iL 

The Following t:ermmsnta Did Not 
Result in Cbengea ID the Propoeed 
Amendments 

(1) Several commentera made the 
assumption that the current knowledge 

· requirementfor itema (proposed 
I 70.80(c}(4), DOW I 74.31{c}(61) waa only 
needed to assess losses of a goal 
quantity (e.g., 500 leg of uranium-235) or 
more, and thu11, would not need to be 
sensitive to losses of less than a goal 
quantity of items .. 

The stated MC&A objectives in 
I 74.31( a) (2) and [3), "Resolve 
indication of missing material and aid in 
the investigation and recovery of 
missing material," give no specific 
quantity of material. A system which 
has no better discrimination capability 
than a goal quantity will not be very 
helpful in resolving any known thefts .of 
smaller amounts. A cmTent knowledge 
capability is needed to aid the NRC and 
other Federal and local authorities in 
determining the credibility of claims of · 
material theft. NRC needs information to 
facilitate this type of determination In 
order to properly execute Its legal · 
responsibility to protect the public 
health and safety. If such a claim were 
true, the NRC needs to have a good 
estimate of the amount and fonn of the 
material involved. Also, if a theft has 
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occurred, the NRC m11St be able to 
determine if COIT8Ctive action is 
required. · . 

(2) Commenters &\J88E!llted that an 
amendment similar to that made to 
l 70.58(a] should be made far I 70.51 
(i.e., exclude aD SNM of low strategic 
s~cance). 

A blanket exclusion was not 
appropriate becalllle IOme classes of 
SNM of low 1trategic significance (those 
excluded from I 74,31) are still subject 
to parts of I 70.51 as they were in the 
past. In response to the commenta, 
I 70.51(b] is being amended to exclwle 
lh::enl!ees subject to I 74.31. The other 
paragraphs of I 70.51 not being 
amended are of a minor nature and no 
expli~t exclusion from them is 
C0011idered to be necesS8JY. 
· (3) C9mmenters suggested the 
removal of the phrase "unless otherwise 
required to satisfy Part 75" from the · 
inventory requirement ef i 74.31{c)f5). 

Thia phrue was retained because of 
concerns expressed by the Department 
of State and certain NRC groupa. Part 75 
contaim the requiremema necessary to 
satisfy the agreement between the 
United States and the International 
Atomic Energy Agency. It was always 
the intent that the more restrictive 
requirentents of Part 75 would take 
prelledence over &hose of. Parta 70 and 
74. Making this explicit in the 
amendments has no net effect on the 
licensee. 

1.1118 and AvalW,i)Hy Df Acmplance 
Criteria 

1B preparing the plan required by 
I 74.31(b], it is suggested that the 
licensee/applicant utilize both the rule 
and the acceptance criteria. The rule is 
written in general, performance-oriented 
language to give the licensee/applicant 
flexibility in designing a cost-effective 
system which makea best use of site
specific features. The purpose of the 
acceptance criteria document is to 
provide an explanation and 
amplification of the required, baa: 
performance-oriented system 
capabilities in I 74.31, and to suggest the 
information that a typical licensee/ 
applicant would inclbde in a . 
comprehensive plan. The acceptance 
criteria were developed from the 
viewpoint lhat conventional measures, 
·es utilized today, may continue to be 
employed by the licensee/applicant. It 
ahonld be noted that the NRC 
acknowledges that the licensee/ 
applicant Is free to wre alternative 

· meBB11l'es to comply with the 
requirements of I 74.31.. In this regard, 
the NRC also recognizes that various 
aspects in the acceptance criteria may 
not be applicable. Single copies of the 
Acceptance Criteria for the LEU Reform 
Amendments may be obtained from: Dr. 

W.B. Brown, Chief, Fuel Facility 
Safeguards Licensing Branch. Division 
of Safeguards, Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission; 
Washington, DC 20555. 

Regulatory Analysis 

The Commiuion has prepared a 
regulatory analysis of this final 
regulation. The analysis examines the 
cost saving and rationale for this 
regulatory action versus maintaining the 
status quo. The analyais ia available for 
inspection in the NRC Public Document 
Room, 1711 H Street NW., Washington, 
DC. Single copies of the analysis may be 
obtained from: Dr. W.B. Brown, Chief, 
Fuel Facility Safeguards Licensing 
Brandi, Division of Safeguards. Office of 
Nuclear Material Safety and Safeguards, 
U.S. Nuclear Regulatory Commission, 
Washington. DC 20555. 
linvironmental Impact 

The material control and accounting 
requirements for licensees poBSessing 
and using quantities larger than one 
effective kilogram of special nuclear 
material of low strategic si8nificance 
will be amended In two major ways. 

1. Certain safeguards related record 
keeping and reporting requirements now 
found in Part 70 are moved to a new Part 
74 ill order to separate the safety 
requirements of Part 70 from safeguards 
requirements. 

2. Material control and accounting 
regulatory requirements for low 
enrichment uranium licensees will be 
reduced to a level that is consistent with 
the safeguards risk associated with the 
low strategic significance of LEU. The 
major differences in the MC&A 
requirements are a longer interval 
between physical inventories and a 
larger de minimis quantity for the 
inventory-difference action threshold. 

Pursuant to 10 CFR 51.22(c}{3) (ii) and 
(iii] a categorical exclusion is granted 
fDI' amendments to Commission 
regulations which relate to 
recordkeeping and reporting 
requirements. The proposed 
amendments described in Paragmph 1 
above, meet the elisibillty criteria for 
this categorical exclusion. Accordingly, 
no environmental impact statement or. 
environmental asseB11ment need be 
prepared in connection with the 
issuance of these amendments. 

For the following reasons the 
Commission has also determined not to 
prepare an environmental impact 
statement for the amendment! described 
in paragraph 2 above. end in accordance 
with 10 CFR 51.32 and 51.34 rmds that 
the proposed amendments have no . 
significant impact on the environment: 

1. The proposed role will not result in 
changes in the licensees' processes or 

manufacturing procedures and ~reforc 
will not affect or alter any releases of 
effluents to the environment. 

2. The proposed rule will allow the 
licensees' the flexibility to change , 
certain.measurement procedures to meet 
performance criteria set forth in the rule. 
Measurement procedures have no 
environmental significance. 

3. The proposed rule will affect seven 
low enrichment uranium fuel fabrication 
and recovery facilities, all of which have 
undergone individual NEPA review. 

The environmental assessment upori 
which the foregoing determination is 
based is included in the Regulatory 
Analysis for this rulemaking action. end 
is available for public inspection al the 
NRC Public Document Room, 1717 H 
Street NW, Washington, D.C. Single 
copies of the environmental assessment 
and finding of no significant impact are 
available from Dr. W.B. Brown, Chief, 
Fuel Facility Safeguard_s Licensing 
Branch, Division of Safeguards, Office of 
Nuclear Material Safety and Safeguards, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
427-4185. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
Approval No. 3150-0009 (for Part 70) and 
No. 3150-0123 (For Pert 74). 

Regulatory Flexibility Certification 
In accordance with the Regulatory 

Flexibility Act of 1980 (5 U.S.C. 605(b ]), 
the Commission hereby certifies that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. This rule 
affects seven facilities that fabricate low 
enriched fuel, and is expected to result 
in an estimated savings fpr the industry 
on the order of $3.9 million per year. The 
facilities include Babcock and Wilcox 
Company, Lynchburg, Virginia: 
Combustion Engineering, Inc., Hematite, 
Missouri, and Windsor, Connecticut: 
Exxon Nuclear Company, Inc., Richland, 
Washington: General Electric Company, 
Wilmington, North Carolina: 
Westinghouse Electric Corporation, 
Columbia, South Carolina: and the LEU 
scrap recovery operations at Nuclear 
Fuel Services, Inc., Erwin, Tennessee. 
These companies are dominant in their 
service areas and do not fall within the 
definition of "small entities" set forth in 
the Regulatory Flexibility Act or l;iy the 
Small Business Administration in 13 
CFR Part 121. 

IJst of Subjects 

10 CFR Part 70 
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Accounting, Hazardous materials
transportation, Material control and 
accounting, Nuclear materials, 
Packaging and containers, Penalty, 
Radiation protection, Reporting and 
recordkeeping requirements, Scientific 
equipment, Special nuclear materiat 

10 CFR Part 74 

Accounting, Material control and 
accounting, Nuclear materials, Penalty, 
Reporting and recordkeeping 
requirements, Special nuclear material. 

Under the authority of the Atomic 
Energy Act of 1954, as amended, the 
Energy Reorganization Act of 1974, as 
amended, and 5 U.S.C. 552 and 553, the 
following amendments to 10 CFR Part 70 
and a new 10 CFR Part 74 are published 
by the NRC as a document subject to 
codification. 

50 FR 12221 
Publjshed 3/28/85 
Effective date will be published 
at a I ater date. 

Implementation of the Convention on 
Physical Protection of Nuclear Material 

See Part 40 Statements of Consideration 

50 FR 14692 
Published 4/15/85 
Effective 4/1 /85 

Regional Nuclear Materials Licensing 
for Certain Federal Facilities 

See Part 30 Statements of Consideration 

51 FR 35999 
Published 10/8/86 
Effective 10/1/86 

Regional Nuclear Materials Licensing 
for the United States Air Force 



UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS-ENERGY 

PACKAGING OF RADIOACTIVE MATERIAL FOR 
TRANSPORT AND TRANSPORTATION OF RADIOACTIVE 

MATERIAL UNDER CERTAIN CONDITIONS 

STATE,MENTS Of ·CONSIDERATION 

31FR9941 / 
Published 7/22/66 
Effective 8/22/66 

The regulations of the AJ;omlc Energy 
Commlsslon (AEC), 10 CFR Parts 30, 40, 
and '10, require that_ before the AEC ap
proves an appllcatlon for license to re:. 
celve, PoSSeSS, use or transfer -byproduct, 
source, or special nuclear material, it 
must determine that the applicant's pro
posed proitram is adequ;te/ to protect 
health and minimize dJnger to life. and 
property. · 

In 1958, the AEC adopted 10 CF& 
Part 71, "Regulations to Prot.ect Against 
Accidental Conditions of Criticality in 
the Shipment of'Speclal Nuclear Ma
terial". This regulation established 
procedures for approval of transport of 
special nuclear material, but set only 
limited standards. Certain small ship
ments under specified conditions were 
exempted from the licensing requirement. 

On March 5, 1963, the AEC published 
a proposed revision of Part 71 C28 F.R. 
2134), incorporating many detailed spec
ifications regarding acceptable shipping 
methods. Public response to that pro
posed revision suggested that the de
tailed standards proposed might impair 
the growth of the industry and develop
ment of improved safety concepts and 
that the regulation should emphasize 
performance standards rather than de
tailed design standards. Proposed Part 
72, "Protection Against Radiation 1n the 
Shipment of Irradiated Fuel Elements" 
(26 F.R. 8982, 28 F.R. 2142), which pro
posed standards and procedures for 
packaging and transport of irradiated 
solid nuclear fuel, elicited a similar pub
lic response. 

On December 21, 1965, the AEC pub
lished for comment a proposed revlslon 
of Part 71 (30 F.R. 15748). The pro
posed revision combined the standards 
for unlrradlated and irradiated fissile 
material previously proposed separat.ely 
as Parts 71 and 7a, and added st.and~ 
and procedures for the shipment of large 
quantities of licensed material. It em
phasized performance standards to de
termine the adequacy of proposed shiP
ping methods, wlth the method of 
satisfying those performance standards 
left to the ingenuity of the· shippers. 
The propooed performance st.a.nda.rds 
would be compatible with those devel-

oped by the InternaJtlonal Atomic Energy 
Agency during the past 2 years. 

Subsequent to the publication of pro
posed Part 71, a Memorandum of Under
standing between the Int.erstate Com
merce Commission (ICC) and AEC was 
signed. In :t.he Memorandum, the two 
agencies agree, subject to their respec
tive statutory authorities, that CU ICC 
will adopt appropriat.e regula,tions and 
requirements applicable to transport of 
all radioactive ma:terials, and to shippers 
of all types and qua.ritiities of radioaot4ve 
materials, but will avoid duplicat.ory 
standards with respect to preparation for · 
shipments. of fissile materials and large 
quantities of radioactive material, and 
<2> AEC will adopt appropria,te regula
tions applicable to standards for the 
preparation for shlpmenrt of fissile ma
terial and large quantities of radioaotl.ve 
material and will be responsible for the 
adoption of regula:tions and require
ments applicable to its licensees or con
tractors as may be necessary to prot.ect 
against radiation and crltloality hazards 
in the transportation of all radioactive 
material where shipment Is outside the 
regulatory jurlsdiotion of ICC. 

Under the Memorandum of .. Under
standing, tqe ICC will utilize the as
sistance of AEC on container approvals 
for fissile materials and large quantities 
of radioactive materials. The ·AEC and 
ICC are working together to develop 
crit.eria for additional "specification con
tainers" in order to reduce the number of 
special container permits issued by ICC. 

Several changes have been incorpo
rated in the regulation, as adopted, as 
a result of the Memorandum of Under
standing, and the publication of amend
ments to ICC regulations on April 29, 
1966 (31 F .R. 6492), covering some of 
the same areas covered in the notice of 
proposed rule making published by the 
AEC on December 21, 1965 (30 F.R. 
15748). Thus, the following provisions 
that were contained in that AEC pro
posed rule have been omitted in the ef-

. fective ru'"ie set out below: 
1. Section 71.11 of the proposed rule, 

which would have imposed ICC require
ments through AEC authority; 

2. References throughout the proposed 
rule to transport of radioactive material 
by a licensee; 

3. The radiation level limitations In 
proposed § 71.34; 

4. The definitions of "mllliroentgen 
per hour or equivalent" and "transport 
unit" in proposed § 71.4 Cj) and Cu); 

5. The requirement in proposed § 71.40 
(b) that a Fissile Class II package be 
labelled as prescribed by ICC, although 
the procedure for determining the mini
mum "radiation unit" for criticality 
control has been retained; 

6. The requirement in proposed§ 71.40 
that a licensee not transport or deliver 
to a carrier more than 40 units of Fissile 
Class II packages, nor a single package 
with a calculated radiation unit of more 
thanlO; 

7. The requirement 1n proposed 
§ 71.41(b) for Fissile Class m transport 
procedures to protect against. commin
gling with other fissile material; 

8. The requirement in proposed§ 71.54 
for routine determinations with regard 
to the radiation level limits, surface con
tamination limits, and transport proce
dures. 

The definition of "carrier" In proposed 
§ 71.4 has been modified to conform to 
usage under the Transportation of Ex
plosives and Other Dangerous .,Articles 
Act (18 U.S.C. § § 832-837), which ls ad
ministered by the ICC. 

Other significant differences from the 
regulation published for comment are: 

1. The definition of the term "fissile 
material" has been restricted to those 
Isotopes of uranium and · piutonlum 
which must now be controlled during 
transport to avoid criticality. 

2. A requirement in proposed § 71.31 
Cb) which imposed a temperature stand
ard on the materials and fabrication of 
packaging has been deleted. Corre
spondingly, the temperature to be consid
ered for Normal Conditions of Trans
port set out in Appendix A has been 
increased from 100° F. to 130° F. This 
increased ambient temperature would 
provide for the more extreme conditions 
which might be encountered in normal 
transport. 

3. The requirement in proposed § 71.31 · 
Ce> that primary coolant not clrculat.e 
outside of the shielding has been 
deleted. , 

4. The lifting and tie-down device re
quirements in purposed § 71.31 Cf) and 
Cg) have been modified to make it clear 
that the standards apply only to devices 
which are a structural part of the pack
aging. The modified requirements are' 
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included in § 71.31 (c) and (d) set forth 
below. 

5. The pressure design standards of 
the proposed § 71.32Cb)-(d), including 
that for a pressure relief device, have 
been replaced by an internal pressure 
test to be initially performed on ea.ch in
dividual package which will be sub
jected to significant internal pressure, 
set out in § 71.53 Cb) . 

6. The specific temperature restric-
. tion, contained in proposed § 71.33, on 
large quantity packages, assuming loss 
of coolant and cooling devices, has been 
omitted, as has the corresponding test 
requirement of proposed § 71.53 (b) . 
Temperature restrictions will be effec
tuated through the performance stand
ards of §§ 71.35 and 71.36. Require
ments have 1.Jeen included in § 71.35 set 
out below to assure that there w111 be no 
loss of coolant under the Normal Con
ditions of Transport. 

7. The limitation on loss of shielding 
under the Hypothetical Accident Condi
tions <Appendix B) has been revised to 
specify an allowable increase in radia
tion levels to 1,000 milllroentgens per 
hour or equivalent at 3 feet from the ex
ternal surface of the package. 

8. The provisioru; relating to assumed 
inleakage of water to and outleak,age of 
liquids from ~ile material packages in 
determining subcriticallty in proposed 
§ 71.37(b) (3) have been revised and re
designated § 71.33. 

9. The requirement in proposed§ 71.39 
Ca) that Fissile Class I packages be con
sidered with other types of Fissile Clasl; I 
packages has been deleted as unneces
sary in view of the provision for assumed 
interspersed moderation. 

10. The requirement in proposed 
§ 71.51 (a) for licensee quality control 
procedures has been replaced by a per
formance requirement in § 71.53(c) set 
out below th.at the licensee assure that 
the packaging is fabricated in accordance 
with the design approved by the AEC. 

11. The list of items to be included in 
a licensee's operating procedures required 
by proposed § 71.51(b) has been deleted 
from the regulation. 

Additional minor changes from the 
proposed rule have been incorporated in 
the effective rule. 

The rule, set forth below, establishes 
pack.aging standards for the shipment 
of fissile material, both unirradiated and 
irradiated, and of large quantities of li
censed radioactive material. The rule 
specifies the quantities and methods of 
tr,ansport which are exempt from Part 71 
requirements and those which are under 
a general license. The exemption and 
general license provisions are applicable 
to .shipments which from a .safety stand
point do not require an AEC packaging 
evaluation. Those shipments .are sub-
ject to regulation by federal transport 
agencies. For shipments not exempted 
or generally licensed, the rule prescribes 
thP. determinations which must be made 
with respect to packaging and shipping 

:- precautions required in order to assure 
nuclear safety of .shipping methods. · 

With a few exceptions, the basic orga
nization and standards set out below 
have not been changed significantly from 
those contained in the notice of pro-

posed rule making, issued on December 
21, 1965 (30 F.R. 15748). A detailed 
explanation of the organization and, 
standards of Part 71 is made in the no
tice of proposed rule making. 

The rule set out below divides radio
nuclides into a number of groups, each 
having a comparable potential hazard in' 
transport. These groups were derived 
from the International Atomic Energy 
Agency's Safety Series No. 6, "Regula
tions for the Safe Transport of Radio
active Materials," 1964 Revised Edition. 
The derivation of the groupings and the 
quantity limits assigned to those group
ings have been published by the United 
Kingdom Atomic Energy Authority in its 
Health and Safety Branch Report AHSB 
(RP) R 23, dated 1963, by K. T. Aspinall 
and A. Fairbairn. This document 1s 
available from the Authority Health and 
Safety Branch, United Kingdom Atomic 
Energy Authority, 11 Charles II Street, 
London, B.W .1. 

Published simultaneously with pro
posed 10 CFR Part 71 on December 21, 
1965, were certain proposed amendments 
to 10 CFR Parts 30 and 70 (30 F.R. 
15748), the basic licensing regulations 
for byproduct and special nuclear mate
rial, respectively, containing a reference 
to Part 71. Those amendments ye no 
longer considered necessary and that 
notice of proposed rule making is, ac
cordingly, withdrawn. 

Pursuant to the Atomic Energy· Act 
of 1954, as a.mended, and the Adminis
trative Procedure Act of 1946, the fol
lowing revision of 10 CFR Part 71 is 
published as a document subject to cod
ification, to be effective 30 days after 
publication in the FEDERAL REGISTER. 

33 FR 17621 
Published 11 /26/68 
Effective 12/31 /68 

Miscellaneous Amendments 
On July 22, 1966, the Atomic Energy 

. Commission published in the FEDERAL 
REGISTER (31 F.R. 9941) regulations for 
the packaging of fissile material and 
large quantities of licensed radioactive 
material, 10 CFR Part 71. The explana
tory statement indicated the relationship 
of those regulations to the safety regu
lations of the Interstate Commerce Com
mission (ICC) . Among other things, the 
regulations of the ICC under the Trans
portation of Explosives and Other Dan
gerous Articles Act prescribed the condi
tions of transport for shipments pre
pared in accordance with 10 CFR Part 71. 

On April l, 1967, the ,functions of the 
ICC under the Transportation of Explo
sives and Other Dangerous Articles Act 
were transferred to the. Department of 
Transportation (DOT) . The DOT has 
continued to apply the former ICC reg
ulations pertaining to safety in the 
transportation of radioactive materials· 
those regulations are now known as th; 
DOT's Hazardous Materials Regulations 
(49 CFR Parts 170-190, 14 CFR Part 
103). 

On January 20, 1968, the DOT pub
lished in the FEDERAL ·REGISTER (33 F.R. 
750) for comment, as Notice 68-1, Docket 
No. HM-2, a proposed major revision of 
its regulati!:>nS for transporting radioac

. tive material. The DOT has given due 
consideration to the numerous comments 
received and; after consultation with the 
AEC and the atomic energy industry, has 
made modifications in the proposed re
quirements. On October 4, 1968, the DOT 
published in the FEDERAL REGISTER (33 
F.R. 14918) a revision of its regulations 
pertaining to safety in transport of ra
dioactive material, authorizing com
pliance on publication and making the 
amendments effective on December 31, 
1968. The changes in the Commission's 
lQ CFR Part -71 set out below will con
form 10 CFR Part 71 with the revision 
of the DOT regulations. Since the revi
sion of the DOT regulations was pub
lished for public comment, the Commis
sion has found that good cause exists for 
omitting notice of proposed rulemaking 
and public procedure thereon. with re
spect to the following changes to 10 CFR 
Part 71, to correspond to the revision of 
the DOT regulations, as unnecessary, 

One change in the DOT· regulations 
which directly affects AEC licensees is 
the change from a limit of 40 .radiation 
units to a maximum transport index of 
50 in a single vehicle or storage area. To 
hnplement that change, all existing li
censes which authorize Fissile Class II 
packages are amended by a new § 71.14 
to increase the minimum number to be 
placed on each Fissile Class II packaged 
by a factor of 1.25. 'All holders of such 
licenses will receive individual notifica
tion of this amendment. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of the United States Code, the follow
ing amendments of 10 CFR Part 71 are 
published as a document subject to codi
fication, to be effective December 31, 1968. 
Compliance with these amendments Is 
&uthorized on and after the date of pub
lication in the FEDERAL REGISTER. 

37 FR 3985 
Published 2/25/72 
.Effec:tive 3/26/72 

Miscellaneous Amendments to Chap'ter 

See Part 20 Statements of Consideration. 

38 FR 10437 
Published 4/27/73 
Effective 6/30/73 
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Approval of Type B, Large Quantity, and 
Fissile Material Packagings 

On November 20, 1971, the Atomic 
Energy Commission published in the 
FEDERAL REGISTER (36 FR 22134) proposed 
amendments to 10 CFR part 71 of its 
regulations. The proposed amendments 
would provide a means for implementing 
the transfer of the approval of type B, 
packagings from the Department of 
Transportation (DOT) to the AEC (in 
its regulatory function) by adding to part 
·71 standards and requirements for AEC 
approval of type B packagings, and pro
cedures for obtaining AEC regulatory 
staff approval of type B, large quantity, 
and fissile material packagings. The 
transfer of the approval function for 
packages used by license-exempt AEC 
contractors is being implemented by a 
change in AEC manual, chapter 5201. 
Proposed amendments to DOT regula
tions, published concurrent!§, would re
quire AEC approval of packagings, other 
than specification packagings prescribed 
in the DOT regulations and packagings 
approved by a foreign national compe
tent authority under the 1967 regulations 
of the International Atomic Energy 
Agency, used to ship quantities of fissile 
material which exceed the small quan
tities specifically exempted by DOT regu
lations or to ship quantities of other 
radioactive material which exceed type 
A quantities, as. defined in DOT 
regulations. 

After consideration of the comments 
received and other factors- involved, the 
Commission has adopted the amend
ments published for comment with the 
following changes: · · 

1. The definition of "Type A quantity" 
in § 71.4(q) has been modified to limit 
Ca!ifornium-252 in special form to 2 cu
ries instead of 20 curies, to conform to 
that limit recently introduced into DOT 
regulations. 

2. The general license provided in 
§ 71.12 for shipment 'in DOT specifica
tion containers and in packages licensed 
for use by licensees has been amended to 
include packaging approved by a foreign 
national competent authority. The 
amendment to the DOT regulations, to 
be made effective concurrently, requires 
that packages approved by a foreign 
competent authority be revalidated by 
DOT before use in the United States. 

3. In § 71.10 the period during which 
persons are exempted from the require
ments for an AEC approval for Type B 
packages being used under a DOT spe
cial permit has been lengthened from 3 
to 6 months after the effective date of 
the amendments. 

Other minor corrective and editorial 
changes have been made. 

The amended regulation permits un
interrupted use of type B containers ap
proved under DOT special permits. Pur
suant to § 71.10, an AEC licensee using a 
type B container under a valid DOT 
special permit is allowed to use that con
tainer until the AEC acts on an appli
cation for license submitted within 6 

months of the effective date of the 
amendments or prior to the date on 
which the special permit expires, which
ever is later. The corresponding DOT 
amendments, published February 14, 
1973 (38 FR 4396), authorize the use of 
AEC-approved packagings; and provide 
that special permits issued by DOT will 
continue in effect until their stated ex
piration date. 

AEC approv::>l of packr.G"ings will con
sist of: (1) A license or license am.end
ment issued under p::ut 71, C2) an 
administrative approval issued to AEC 
license-exempt contractors in accord
ance with standards and procedures 
published in the AEC manual. or (3 l an 
approvnl. issued by the AEC's Directorr.te 
of Licensing to persons subject to DOT 
jurisclicti,m who are not AEC licensees.· 
The fatter category includes agreement 
State licensees, and persons wh_o ship 
type B quantities or large quantities of 
radium. 

To obtain AEC approval, all persons, 
other than AEC license-exempt contrac
tors, are required to submit an applica
tion to the · Chief, Transportation 
Branch, Directorate of Licensing, U.S. 
Atomic Energy Commission, Washing
ton, D.C. 20545. The contents of the 
application are set for.th in §§ 71.21, 
71.22, 71.23, and 71.24 of 10 CFR part 71. 
AEC license-exempt contractors must 
apply for approval in accordance with 
the provisions .. pf the , ,AEC manual, 
chapter 5201. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of title 5 of the United States Code, 
the following amendments to Title 10, 
Chapter l, Code of Federal Regulations, 
part n; are published as a document 
subject to codification to become effec
tive June 30, 1973. 

39 FR 20960 
Publi~hed 6/17 /74: 
Effective 7/17/74 

Form for Shipping Plutonium 

On August l, 1973, the Commission 
published in the FEDERAL REGISTER a no
tice of proposed rulemaking <38 FR 
20482) that woula''have·required that all 
plutonium in excess of twenty curies per 
package be shipped as a solid material 
contained within a "special form" cap
sule placed within a package meeting the 
conditions for normal form material. The 
effective date proposed was three yea.rs 
after adoption of the amendment. All 
interested persons were lnvited·to submit 
written comments and suggestions for 
consideration In connection with the 
proposed amendment ; within 60 days 
after publication of the notice of pro
posed rulemaking In the FE~ERAL REGIS
TER. After careful consideration of the 
comments received and other factors in
volved, the Commission has adopted the 
amendments as published for comment 
with the following changes: 

< 1) The proposed requirement that the 
inner containment vessel meet the "spe
cial form" capsule requirement has been 
replaced with a requirement that the 
inner containment vessel must maintain 
its Integrity after the entire package has 
been subjected to the normal and.acci
dent test conditions prescribed by Part 

71. The effect of the amended provisions 
1s still to require double containment of 
the contents. A number of commenters 
expressed the view that while double 
containment of plutonium is an impor
tant safety objective, a requirement that 
the Inner container meet the stringent 
performance specifications required of a 
"special form" capsule was unnecessary, 
The Commission considers it most im
portant that solid form plutonium be 
doubly contained and that both barriers 
1n the packaging maintain their integrity 
under normal and accident test condi
tions. The present packaging required :for 
normal form material provides the outer 
barrier. In specifying the "inner barrier" 
1n the proposed rule, the Commission 
proposed a form of encapsulation that 
was already defined in Part 71, with cor
responding performance specifications. 
Since the inner containment require
ments are intended to take into account 
the· fact that the plutonium may not be 
1n a "nonrespirable" form, the Oommls
slon has concluded that if it can be 
demonstrated that the inner container 
will maintain its integrity in the pack
aging after the package Is subjected to 
the normal and accident test conditions, 
sufficient protection will be afforded. 

(2) Solid plutonium in the following 
forms has been exempted fro!ll the 
double containment requirements: <a> 
Reactor fuel elements; <b> metal or 
metal alloy; and <c> other plutonium 
bearing solids that the Commission deter
mines suitable for such exemption. Since 
the double containment provision com
pensates for the fact that the plutonium 
may not be in a "nonrespirable" form, 
solid forms of plutonium tl;lat are essen
tially nonrespirable should be exempted 
from the double contairunent require
ment. Therefore, it appears appropriate 
to exempt from the double containment 
requirements reactor fuel elements, 
metal or metal alloy, and other plutoni
um bearing solids that the Commission 
determines suitable for such exemption. 
The latter category provides a means for 
the Commission to evaluate, on a case-. 
by-case basis, requests for exemption of 
other solid material where the quantity 
and fonn of the material permits a de
termination that double contairunent Is 
unnecessary. 

(3) The Implementation period has 
been extended from three to four years. 
Many comments suggested that the pro
Posed three-year implementation period 
was not long enough, considering the nec
essary plant !lesign effort, licensing, and 
construction of required facility modi
fications necessary to meet the require
ments. Additional time. was requested. 
The Commission believes that the in
creases in the amounts of plutonium t.o be 
shipped and the changing characteristics 
of plutonium will not change signlfi
ce.ntly in the next four years when com
pared to years beyond 1978. The four
year period for compliance should give 
the nuclear industry a sufficient period 
for implementation. 

The Commission has determined, pur
suant t.o g:uidelines of the CouncU on 
Envirorunental Quality, that this rule
making action will not significantly 
affect the quality of the human environ
ment and, accordingly, makes this Nega
tive Declaration on environmental lm· 
pact. The otaff'•envirorunental Impact 
Appraisal supporting this decla.ratlon 1s 
avallable for public inspection 11,t the 
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COmmJssion 's )E"ublic Document Room, 
1717 H Street, NW., Washbigton, D.C. 
.. · Ptirs.wmt to the · Atomic Energy Act 
.of 1954, aa ·amended, and sections 652 
and 553 of Title 6 of ihe Un1t.ed states 
COde, the following amendments to Title 
10, Chapter 1, Code of Federal Regula
tions, Part 71, are publlshl?d as a docu
ment subJect to codlil.cation. · 

39 FR 22131 
Published 6/20/74 
Effective 6/20/74 

Broadening ·ot Gm&ral Llcahae Conditions 
'Jii 'the rmaed :U~~dum of Under

atan.ci1n8 between tl:!ifl · Ak>niic ErielV 
Commisaton mid the Department of 
~tion dated lil&,ch 22, 11173, 
the Cornm1sston agreed to enJua.te Pact-· 
age de!iBDS for flsslle mat.erlal and·Type 
B and IIU'P QU&ntitl-aa of radloactini 
material, and if found satisfactory, io 
lllsue · approve.la directly to the pel'BODS 
requeat.m8 the evi!Juatlon. The Depart
ment of Transportation in Ua 1"118Uhi
t1ons hu authorized the use of such 
.A.EC-approved packages by any -penon, 
with.out the need for. a DOT Special Per-. 
mlt. provided the packasefl meet certain 
apecUled requirement& 

The purpose of the amendments which 
follow. fa to iauthorize persona holding a
ireneral . or &1pec1flc. AEC license to use, 
undi,r a aeneral license. J)ll(:]cage dieslgna 
for which 1, certiflcate of compllance or 
other approval haa been issued by the 
Commlsslon'11 Directorate ~f Licensing; A 
certificate of compliance would be the 
form by which I!, package approval would 
be issued- to persom, such BB Agreement 
State licensees, for whom AEC does not 
issue licenses or license amendment.ii. 
Th1s change will eliminate duplicate ap
plications for package approvals and is
suance of dupllr.ate package approvals to 
llcensees for package designs. whlch are 
evaluated pursuil.Dt to the Memorandum 
of Understanding between the Atomic 
Energy Commission arid the Department 
of Transportation without· - affecting 
safety 1n the use of the pactage, · 

The general liceruie does not authorl7.e 
the receipt, possession, . or use of by
product, source or specie.I nuclear ma
terial; such authorization must be · ob
tabied PUl'IIWUlt to the appropriate regu
latiorui 00 CF'R Parts 30 to 38, 40 or 70). 
The·general license also' does not author
~ ~. tra.m,port.atioa .of ,llce~ . ma
t.erlal. Transportation by . private, com
mon, or contraci ·carriers ts aubJect' to 
the requlrement8 of the Department of 
Transportation C41l CPR Parts 170 .to 
179 a.nd 397; 14 CFR P&rt 103; 48 CPR 
Part H8) elth~r direcUy or through re
qlm'E!ment.s 1n AEC or state regulationa. 

Stnce the amendments set fort.b below 
relate solely to minor procedural mat
teni, good came emts for omitting notice 
ot proposed ruie maldng, and public pro~ 
cedure thereon, ·BS unnecessary. 81nce the 
amendments grant nllet tram restrlc
tlom under regulatlom eurrentb' In ef
fect, · tJseF· wm become etl'ectt·re without 
tm cmtomal7 30 daJ' not.Ice. · . 

Punrwmt to the Atomic !lnera Act et 
1954, u amended, and seetiom 652 am 
6113 c! Title 6 .of the O'Diied states Code, 
the followtnir amendmenCI! to . TlUe 10. 

Chapter 1, Code of Pederal Resulatiom 
Part '11, are published 11.11 a document~ 
jec\ to c.>dlficatlon. 

40 FR 8774 
Published 3/3/75 
Effective 3/3/75 

Energy Reorganization Act; Revisions to Ch~ . 
telrC~ to Reflect Organizatio,nal and Proceduf 
a .. anges .. . 

See Part 2 _Statements of Consid.eratio~.· 

,42 FR 39364 
Published 8/4n7 
Effective 10/1Bn7 . . 
Commflnt Period explre110/1Sn7 

PART 71--PACKAGING OF RADIOACTIVE 
MATERIAL FOR · TRANSPORT . AND 
TRANSPORTATIC'N OF RADIOACTl9E 
MATERIAL UNDE:R · CERTAIN CONDI
TIONS 

Quality As1ur1nce Reaulrementl for 
· Transport Plcicaees 

AGENCY: 'O.S. Nuclear. ne,ulato17 
COmmlsslon. ·· · · 

ACI'ION: P1naJ rule. 
BtJMMARY: The , Nuclear Regulator)' 
CommJsslon 1s amendln1 Its resu]atlOD.11 
for pu.ckqing of radioactive material 
for transportation and transportation of 
radioactive material. The amendments 
would upgrade requirements for quality 
usurance In· the design, fabrication, 11111-
aembl)', testing,· use, and maintenance 
of pactagtngs for shipping and trana
po~ licensed· radioactive mat.erlal. 
The amendments would also revoke, aub
Ject to a timely .application for re
approval, the present authority for li
censees to use certain shiPPl.ne cuu for 
aolld lrradiat.ed nuclear fuel which bad 
been approved under criteria Wied be
fore the current standards 1n these rar
ulatlona were adopted. 
EP'l'ECTIVE DATE: OCtober 18,-11177. 

Non:.-Tbc Nuclear RegulatorJ Ollmmla~ 
elon hall eubmltted thla rule to tho oamp
vouer General for auch · review u m&J' be 
approprtate under the Ped-1 ReporCl!I Act, 
• amended. 4' U.8.C. 8&1ll. Tbe dr.te OJl 
wblcll the nportmg requirement of tblll nale 
beco- dectlft, unl- ad'flaed to the oon
tnr,, accordlnllJ, re!lecta lDClualon of the 
611-daJ period which that atawte allows for 
1111ch nnew ("4. U.8.C. Ul2(c) (I)), 

POR FtJRTHEB INPORMATION CON
TACT: 

. . . 

Mr. Donald R. Hopll:lna, 01llce. Qf 
Standards Development, U.S. Nuclear 
ReBulatonr Commission, Wa.ab.1nat,olo 
D.C. 2055~: Phone 301-443-8910. 

~ARY INJl'ORMATION: 
On December 28, 1973, the At.emtc Enel'IY 
Commlssl~ publlsh~ 1n the PDDAL 
Rsonrrn . C38 PR 35490). proposed 
amendments to 10 CPR Part '1l of tta 
resulatlona. Inlerellt.ed penona were 1n
YHed to eubtnit written comments' ud 
auggeatlons. Further action on Ule pro
posed rule we.a delayed almoet three 
yeBr11 whlle deyelopfnS acceptable meth-
ods al Implementation. · 

CoJa1Dn Rsc:SIVD. 

COll!IUJffl. Olf PIIOP08D a111,11 

Comments were received from tm per
... who manufacture or UM tbe lblp-

Pini packages which were the IUbJect of 
the proPoHd amendment.a, and from one 
state reautatonr aaeney. Moat of the 
comments Ul'led clai1flcatlon, mocWlca
tton, or deletion of .speclftc provla!Ona of 

. the propoiied rule.. . . 

COJDIZN'!'II · Olf PIIOPOSD lll'SCD'JC Dlml 

More than halt the commenta were 
concerned with the' proposed provtslona 
of I 71.63, "Initial determlnatlom an4 

. test.II." The comments were varied and 
eoncerned the clarlty and approprtate
neas of the proPoSed requirements and 
their applle&bWty to certa1D types· of 
pac:Jcaces. The CommJsslon NC'lil1'ilra 
the validity of thole comment.a and baa 
not i.dopted thOlle requirement.a 1n tbe 
amendment.a whlch follow. Purther con
sideration· will be irtven ·to auch ·requ1re
menta after e:xpenence la l&1Ded 1n their 
sppllcation u license condlUona In ap
propriate cum.. · 

- A number ar cammenta were 8Ubmltted 
wttb respect to tbe proposed addition-of 
IJl)edftc testis 1n I '11.64, "Routine de
termina.tlOD.11." Many Of tbeee. are Nim 
flect.ed · 1n the: amendment.PJ · adopt.ed. 
Some comment.a not.ed that certalnt.esta. 
arid 1n particular those relatlns to pres
sure relief devices, ahould be tallored·to 
the packa1e desi1111. The wordlnl · of 
I 71.64Ch> a.ncl of "quality uaura.nce pro-· 
aram bases" 1n section 2 of Appendlz E 
pennlt the tests and determlnatlona · to 
be fuhloned around the pactage deal.llD 
and the safety function whlch the deailn 
features provide. · · · · 

COJDUNTS OR mauxririio USPOIISDILS 
INDIVID17AL. , . . 

Some comment.a questioned the ·need 
to submit t.he title and qualiftcatl.om of 
the Individual 1n the applicant's oraam
ratlon who 1s responsible for ll881U1ns 
that packages have been prepared 1n ac
cordance· with all applicable require
ment.a, as would b&ve been required b7 
propo.,ed D 71.24Cbl. St.nee it ta reco1-
Dized t.h.i.t a llcenaee'I entlnl manaae
ment fa responsible for llcenaed act!vt
uea, the requtrement balJ been deleted. · 
COIIIDlffll OIi "GUJIDJ't.nn:a CLA'Dl!IS" nr 

I 'U,61 .. 

A. number of commenters mtsunder-
11tood the propoeed amendment . of 
I '11.41 and Judged It to retroact.avely lm
pose quality 1.111~ce reqUiremllnt.a,. ln
cludtng records, on the construction of 
irradiated fuel cuts fabrlr.at.ed .durliis 
the 11!111-1911711erlod. Th1s ts not thepur
poee of the amendment. Present I '11.41 
bas provided a "IIJ'Uldfather clause" Gl,11-
thorlty for the · uae of 1rn.d1at,ed ilolld 
nuclear fuel cua which were . oon
atructed prior to 11117 before the current 
PICUBiDB at.andarda became .etrecttve. 
The proposed chanaell to 1.71.41 would 
phase out th1a "IJ'B,Ddfather clause• au
tbortty. Tbe proposed challl8II deal wttb 
the destan cbarac:terlatlcl of . these old 
cuta and .tbe edent to wblcb thoae 
characterlatlc:11 11.Uafy the prment P&Ck
'llllna' atandanla. The pl"OJIC(lecl cbaqes 
are unrelat.ed to the proposed quality aa
aurr.nce · p~IOD.11 SD the notice of JBO-
pgsed rule maklnK. -,,, 

OOIOdlf'III OJI USPO•Bnn.n'T ,oa QVAl.l'n' 
. aunA1fCS . 
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A number of commentas auggested 
that cle.rfflcatlon be provided u to 
whether the package manufacturer or 
the licensee la responsible tor providing 
Information to the Commission on 11pe
clftc aspects of quality 88Surailce, and u 
to who la responsible tor carrying out
thOlle speciftc aspect.a of quality assur
ance In the manufacture and use of the 

·pac:kqe. 
The lic:emee who la the applicant for 

the pac:kqe approval provides the de
lCriptlons of quality uaura.nce Protrraml 
IOverntns the manufacture ,and use of 
the pac:tap. U the paclcage fa approved 
by the Nuclear Rqulatory CommiBsloll 
for use In the tnmsporta.tlon of radioac
tive material, a packaiie approval 1B la
aued which Incorporates the pgctage de
acrlption and identiftcation, lta safety 
evaluation, and a description of the ap
plicant'• speciftc quality 11111Burance pro
viBIOllll tor deai,n, fabrication, UBembly 
testlns,' 'use, ' and maintenance of the 
pacbp,.In the absence of reuona to the 
contrary, the package approval will be 

· laaued tor use by any licenaee who poa
llflllBell the applicable document.a incor
porated by reference Into the package 
approval, ~o bu had hl.s general qual
ity B1111urance ~- approved by the 
Commlaaion, and who will adhere to the 
conditions of the package· approval. The 
authority for any licensee. to use the 
P&Ctaee once It la approved Ill cont&lned 
in the general Hcense in io CF'B Part 71 
I 71.12, "General License for Shipment In 
IX>T apecitlcaUcm containers, In paclc
aaea approved tor use by another penon 
and ID pactaPII a.ppl'O'f'ed by a fore~ 
national competent authority." The Ren
eral license requtrea that each licensee 
who uses the general Hcense register ht.s 
name and certain bther Information with 
the Commission prior to the first use of 
the package and have a quality aBBur
ance program approved by the Comm1B-
11lon. 

A Uceruiee who uses a pactMce under 
the authority of the general llceme 1n 
I 71.12 must comply wtth the provlslona 

.or tbe general Hcenae. One pnmalon of 
the reneral license, as clarlfted by the 
amendments which follow, la that the 
licensee use approved pacbfrea only 1n 
accordance wltJi a quality uaurance pro-
1fflUD which has been approved b~ the 

. 9ommlslllon. Another provt.slon· of the 
ieneral license 1B that the pac'lcsge be 
UBed In accordance with tbe t.enna and 
oondltlona of the pac1tage &PJ)ftfflll 
Quality Ul!Ul'ance requirements apeclfte 
to the particular package destrn would 
be spec1;fted 1n the pacbp approval. A 
Hcemee s quality auurance Pl"OIJ'IUD for 
the use or packages in tn.n111)()rtaU<'n 
would then conalllt or the followJnlr: 

1. '1'118 Pmnl 1lft)'rillom w111c!I DU~ ·1o 
. t11e atent ~ Neb or t11e ai,pllaab'le 
criteria of Appendls S ~ Pan '71. Tb- pn
ftal p?'OV1alona WOUid apply to the uao. tat
big, and malnt.enance ot 11111 ~ (and 
Ha dllllgn and fabrlcatlOD It applleabla), amt 
INc!I general proyulons 'll'IIUld ban to be ap
prond by tlle Commlalon: and 

I •. 'flle apeeMlc pl'OY!alona ~ed Cll' nftr
.--,. In the paekap al)pl'Oftll Whlcla 111"1!1 ap
pllcable to the partleular packap dNlp.. 

A licensee who dell9en! · licemed ma
teri&l to 11, carrier for tZ'anllport under 

the authority of I 71.12 must be assured 
that the package Is as described In the 
· package approval, and that It Is used, 
tested, and maintained In accordance 
with both the general and apeclflc por
tloM or the approved quality assurance 
program. While information may be sub
mitted by any Interested person to the 
CommlaBlon In support of an application 
for package approval, It ls the licensee 
who delivers a package of radioactive 
material to a carrier who must assure 
himself and the Commisalon that the 
quality assurance program, on which ap
proval ot the package design ill baaed, 
has been followed. 

COIDO:RTS ON GJ:Nll:IIAL PROVISIONS IN 
APPDDDI: Ii · 

A number of commentera suggested 
changes In tbe provisions of pro1J06ed 
Appendix E to Part 71, which contains 
the reneral provisions relative to all 
package quality assurance programs. It 
was observed. that proposed Appendix E 
waa patterned closely after Appendix B 
of 10 CF'R Part 50, "Licensing of Produc
tion and 'Otwzation FacWties." Com
ments were ofrered that transportation 
packages differ In many ways from nu
clear facWtiea, and that the same qual
ity a.ssura.nce provialona llhould not be 
·applied to both .. However, the quality as
aurance provisions of proposed Appendix 
E are 1eneral In nature and with minor 
modlficationa a.re applicable to a wide 
variety of types of quality assurance pro
grams. FleltibWty In applying the provl
lllons of Appendix E, section 2, "Quality 
Assurance Program" has been empha
sized by the second paragraph of that 
section dealing . with the Importance, 
complexity, and other characteristics of 
the · package or component· to be con
trolled. -While some suggested clarlffca
tions of Appendix E have .been adopted, 
the general :requirements of that Appen
dix, parallel to the general requirements 
of Appendix B. of Part 50, have been re
tained. (Under D 71.61 <d>, a licensee may 
use a Commission approved quality as
aurance program, based on Appendix B 
of 10 CFR Part 50, which 1B established, 
maintained and executed with regard to 
transport packages.) Aa with the Part 50 
requirements, more speclfl.c package 
quality assurance guidelines will be de
veloped and published In the form of 
Regulatory Guides, beglnn!ng In FY '18. 
The comments which have been ofrered 
with respect to Appendix E will be fur
ther considered In connection with these 
suldelines. 

Pursuant to the Atomic Energy Act of 
19H, as amended, the Energy Reorgani
zation Act of 1974, as amended, and sec
tiQllll 552 and 553 of Title 5 of the United 
States Code, the tollowln1 amendments 
tc- Title 10, Chapter I, Code ot Federal 
Regulations, Part '1·1, are published as a 
document subject to codlfl.catlon. The 
Conun1S81on invites all Interested persollll 
who desire to submit written comments 
or 11uggestlo11B In connection with the 
amendments to send them to the Sec
retary of the Commission, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Docketing and 
Service Branch, by October 18, 197'1. 

Consideration will be given such submls-
11lons with the view to J>()5Slble further 
amendments. Coples of comments may 
be examined in the Commission's Public 
Document Room at 1717 H Street NW., 
Washington, D.C. 

43 FR 27174 
Published 6/Z3{78 
Effective 6/23nB 

PAIT 71-PACICAGING OF RADIO
ACTIVE MATERIAL FOi TRANS
PORT AND TRANSPORTATION OF 
RADIOACTIVE MATERIAL UNDER 
CERTAIN CONDITIONS 

Extenalon of the Implementation 
Period for QA Program . Require
ments 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Effective rule. 
SUMMARY: The U.S. Nuclear Regula
tory Commission extends until Janu
ary 1, 1979, the date for fWng a de
scription of a quality assurance pro
gram for transport packages. The 
original deadline of July l, 1978 ap
peared in amendments published in 
the F'EDERAL REGISTER on August l, 
197'1. This extension Is In response to 
requests from Interested persons to 
delay Implementation of the quality 
assurance criteria. 
EFFECTIVE DATE: June 23, 1978. 
FOR FURTHER INFORMATION 
CONTACT: 

Robert J. Doda, Office of Standards 
Development, U.S. Nuclear Rell'Ula
tory Commission, Washington, D.C .. 
20555, phone 301-443-6910. 

SUPPLEMENTARY INFORMATION: 
On August 4, 1977, the Nuclear Rell'U
latory Commission published effective 
amendments to Its regulations in 10 
CFR Part 71. These amendments In
cluded a requirement to file a descrip. 
tlon of a quality· 88Surance <QA> pro
gram satisfying the criteria of Appen
dix E by July 1, 1978 <42 FR 39364). 
Although written comments or 11ug1es
tions to these amendments were Invit
ed at that time, none were received. 

The Commission has since received 
letters from · Interested persons ques
tioning the appllcablllty of these QA 
requirements to A,reement State li
censees. Also, the Commission has re
ceived requests to delay Implementa
tion of the Appendix E criteria. 

The Commission ls In the process of 
addressing the question of the appllca
blllty of these QA requirements to 
A,reement State llceruiees. Because or 
this effort, and ha~ considered 
other factors Involved, the · NRC has 
determined that a delay of 6 months 
In lmplementtnir the Appendix E crite
ria appears Juatlfled. A short-term 
delay will have no s~lcant adverse 
effect on. public health and safety be
cause of · exlsttnir specltlc QA provl-
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&ions In Part 71 and the requirement 
for a QA program, which the staff im
poses for approval of packagings for 
shipping Irradiated fuel, high level 
waste, and plutonium. Accordingly, 
the Commission Is amending Its regu
lations by extending the date for filing 
a description of a QA program In 
§ 71.51 to January 1, 1979. 

Because this amendment relates 
solely to procedural matters, the Com
mission has found that good cause 
exists for omitting notice of proposed 
rule making, and public procedure 
thereon, as unnecessary.· Since the 
amendment relieves licensees from re
strictions under regulations currently 
In effect, It may become effective upon 
publication In the FEDERAL REGISTER. . 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reor
ganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of 
the United States Code, the following 
amendment to Title 10, Chapter I, 
Code of Federal Regulations, Part 71 
Is published as a document subject to 
codification. 

44 FR 63083 
Published 11/2/79 
Effective 12/3/79 

10 CFR Part 71 

Packaging of Radioactive Material for 
Transport and Transportation of 
Radioactive Material Under Certain 
Conditions; Shipment in Accordance 
With Department of Transportation 
Regulations 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Effective rule. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) is amending its 
regulations for packaging and 
transportation of radioactive material. 
The amendments would require all 
shipments of radioactive materials made 
by NRC licensees, other than shipments 
subject to the regulations of the U.S. 
Postal Service, to be made in 
accordance with the regulations of the 
U.S. Department of Transportation. The 
regulations are being amended to allow 
the NRC to inspect the activities of its 
licensees involved.with shipment of 
radioactive materials. 
EFFECTIVE DATE: December 3, 1979. 

FOR FURTHER INFORMATION CONTACT: 
Ralph J. Jones, Office of Standards. 
Development, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555 
[(301 )-443-5949). 

SUPPLEMENTARY INFORMATION: An 
increased number of shipments are 
being made each year of low specific 
activity materials and of type A 
quantities of radioactive materials. This 
trend is expected to continue in the 
future. Recently, there has also been a 
growing number of incidents involving 
the shipment of these materials. The 
basic cause of many transportation 
incidents can be attributed to the use of 
defective shipping containers or to 
improper loading and preparation of 
packages for shipment. After consulting 
with the U.S. Department of 
Transportation, the U.S. Nuclear 
Regulatory Commission has determined 
that there is a need to further assure that 
these shipments are being conducted in 
accordance with Federal regulations. 
Therefore, the NRC is amending 10 CFR 
Part 71 to require that all shipments of 
licensed material, except those 
shipments subject to the. regulations of 
the U.S. Postal Service, be made in 
accordance with the regulations of the 
U.S. Department of Transportation. This 
change to the regulations which will not 
alter any substantive requirements will 
permit the NRC to inspect the activities 
of its licensees in this area and to take 
enforcement actions if warranted. 

The Nuclear Regulatory Commission 
has overlapping authority with the 
Department of Transportation to 
regulate the transportation of 
radioactive materials. Because of the 
numerous transportation incidents that 
have occurred involving low specific 
activity and type A quantities of 
radioactive materials, a need exists for 
additional inspection and enforcement 
efforts to more fully assure that these 
shipments are made in accordance with 
Federal regulations. Augmenting the 
insp.ection and enforcement efforts of 
the Department of Transportation with 
those of the Nuclear Regulatory 
Commission will further assure that 
applicable Federal regulations are 
observed with respect to packaging and 
shipment of low specific activity and 
type A quantities of radioactive 
materials. In view of the foregoing and 
of the importance from the standpoint of 
the public health and safety of assuring 
that NRC licensees are in compliance 
with Federal regulations applicable to 
the packaging and shipment of 
radioactive material, the Commission 
has found that there is immediate need 
to increase the level of its inspection 
and enforcement activities in this area, 
that this change r!!lates primarily to 
matters of Commission practice and 
procedures, and therefore, good cause 
exists for omitting notice of proposed 
rulemaking and public procedure 
thereon as contrary to the public 
interest. The amendments will become 

effective December 3; 1979. 
Pursuant to the Atomic Energy Act of 

1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and Sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendment to Title.10, Chapter I, Code 
of Federal Regulations, Part 71, is 
published as a document subject to 
codification. 

45 FR 20462 
Published 3/28/80 
Effective 3/28/80 

10 CFR Part 71 

Packaging of Radioactive Material for 
Transport and Transportation of 
Radioactive Material Under Certain 
Conditions; Correction of U.S. Posta'. 
Service Regulation Reference 

AGENCY: U.S. Nuclear Regulatory 
Commissioa. 
ACTION: Effective rule. 

SUMMARY: The U.S. Nuclear Regulatory: . 
Commission is correcting its regulatory· 
references to U.S. Postal Service 
regulations governing the transportation 
of radioactive material by the U.S. 
Postal Service. 
EFFECTIVE DATE: March 28, 1980. 

FOR FURTHER INFORMATION CONTACT:. 

Ralph J. Jones, Office of Standards 
Development, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
(301) 443-594,6. , 

SUPPLEMENTARY INFORMATION: In a 
Federal Register Notice dated November 
2, 1979 (44 FR 63083), reference was 
made to the regulations of the U.S. 
Postal Service in ·39 CFR Parts 14 and 15.' 
Parts 14 and 15, however, have been 
deleted from Title 39. This reference 
was a portion of Sections 71.5, 
"Transportation of licensed material," 
and 71.7, "Exemption for certain 
quantities," of 10 CFR Part 71, 
"Packaging of Radioactive Material for · 
Transport and Transportation of 
Radioactive Material Under Certain 
Conditions." 

Section 111.1 of 39 CFR Part 111, · 
"General Information on Postal 
Service," provides as follows: 
§ 111.1 Postal Service Manual; 
incorporation by reference of general 
information on postal services. 

Section 552(a) of title 5, United States. 
Code, relating to the public information 
requirements of the Administrative Procedure 
Act, provides in pertinent part that 
"• • • inatter reasonably available to the 
class of persons affected thereby is deemed 
published in the Federal Register when 
incorporated by reference therein with the 
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approval of the Director of the F.ederal 
Register." In conformity with that provision, 
an\! with 39 U.S.C. section 410[bl[1), and as 
provided in this part, the United States Postal 
Service hereby incorporates by reference in 
this part, Chapter I of its 'Postal Service 
Manual, a looseleaf publication published 
and maintained by the U.S. Postal Service, 
Washington, D.C. 20260. 

The "Postal Service Manual" is 
commonly referred to as the "Domestic 
Mail Manual." The availability of this 
manual is set forth in 39 CFR 111.2 
which provides: 

§ 111.2 Availability of Chapter I ofthe' 
Postal Service Manual. · 

[a) Copies of Chapter I of the Postal Service 
Manual are available for reference and 
inspection upon request al the National 
Headquarters and regional offices of the U.S. 
Postal Service and at all United Stales Post 
Offices and classified stations and branches 
during normal business hours. Regional 
offices are localed in New York, Philadelphia, 
Memphis, Chicago, and San Francisco. 

[b) A copy of Chapter I of the Postal 
Service Manual, together with each 
amendment of it, is on file with the Director, 
Office of the Federal Register, National 
Archives and Records Service, General 
Services Administration, al 1100 L Street, · 
NW., Room 8401, Washington, D.C. 20408. 

[c) Copies of the entire Postal Service 
Manual may be purchased from the 
Superintendent of Documents, Washington, 
D.C. 20402 for $33.00. This price includes 
entitlement to receive, for an indefinite 
period, changes in the Postal Service Manual 
which may be published from time to lime. A 
companion publication entitled Instructions 
for Mailers excerpts all portions of Chapter I 
which are directed to the mailing public. This 
publication is sold to the public on a 
subscription basis for $5.00 by the 
Superintendent of Documents. 

Section 124.3, "Radioactive Material," 
contained within Part 124, "Nonmailable 
Matter-Articles and Substances; 
Special Mailing Rules," of the Domestic 
Mail Manual, incorporates by reference. 
United States Postal Service Publication 
6, a ten page pamphlet entitled 
"Radioactive Materials." The provisions 
of this document track the U.S. 
Department of Transportation (DOT) 
regulations governing the transportation 
of limite!i quantities of radioactive 
materials and are periodically revised to 
be consistent with the DOT regulations 
on this subject. Cbpies of Publication 6 
are available from the U.S. Postal 
Service, Eastern Area Supply Center, 
Somerville, New Jersey 08877. 

Accordingly, § § 71.5 and 71.7 of 10 
CFR Part 71 are being amended to revise 
their reference to the regulations of the 
U.S. Postal Service to read "Postal 
Service Manual (also known as 
Domestic Mail Manual), section 124.3, 
incorporated by reference, 39 CFR 111.1 
(1974)." Inasmuch as these amendments 
are of a minor, corrective nature, good 
cause exists for omitting notice of 

proposed rulemaking, and public 
procedure thereon, as unnecessary, and 
for making the amendments effective on 
March 28, 1980. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of the 
United States Code, the following 
amendments of Title 10, Chapter 1, Code 
of Federal Regulations, Part 71, are 
published as a document subject to 
codification. 

47 FR 596 
Published 1 /6/82 
Effective 7 /6/82 

10 CFR Part 71 

Advance Notlflcatton to SlatH of 
Tran1portatlon of Certain TJPN of 
Nuclear Waste · 
AGENCY: NIIClear Regulatory 
Commission. 
ACTION: Final rule. 

IUMMARY: The Commission Is amending 
its regulations to implement a federal 
1tatute which requires the NRC to 
promulgate regulations providfna !or 
-timely notification to the governor of 
any state prior to tr8118Port of certain 
types of nuclear wute, inchailng 1pe11t 
fuel, to, through, or aCl'088 the baundary 
of that state. This notification pl'OYidea 
the governor advance Information, not 
otherwise available to the govemor. 
related to nuclear waste transportation 
In his state. Shipment of 11peut fuel Is 
covered under a 1epuallll amewicneat to 
the Commission's ft!IW&lioDI an tile 
physical prolectian of p)anta aad 
material1 lince Information regarding 
these·lhipments containe sensitive 
1afeguards data which IDll9t be 
protected. 
IFFECTIVE DATE July 8, 198Z. 
FOR PUIITHEII INPORMATION CONTACT: 
John P. Roberta, Office of Nuclear 
Material Safety and Safeguardl, U.S. 
Nuclear Regulatory Commission. 
Washingtop, D.C. 20555 (Telephone: 
301-427-4205). 
8UPPLIMENTARY INFOIUIATION: 

Background 

Section 30'1(aJ of Pub. L •295 
require, the Nuclear Replatory 
Commlss1on to 
Pramulgate niplatlom providing for timely 
notification lo the Governor af uy Stale 
prior to the tru1port of nuclear waste, 
fndudlns 1penl nuclear fueL to, throush. or 
acron the bomufarfn of such Stale. Such 
notification n,qufremenl 1hall not apply to 
nuclear WHte In 1uch quanlltlea and of 1Uch 
twee • the Commlasion lplldfically 
detemdrut1 do not pole a potentially 

significant hazard lo tbs health imd aafety of 
the public. 

On December 9, 1980, the NRC 
published a Federal Register notice (45 
FR 81058) Inviting public comments cm a 
proposed rule providing for adnDce 
notification to governors of elates of the 
transportation of nuclear waste. The 90-
day comment period expired March 9, 
1981, Copies of the proposed rule with a 
request for comments were also aent to 
state governors. The final rule is 
essentially the eame as the proposed 
rule except that its scope bas been · 
restricted to cover only large quantity 
(defined In I 7U(f) as exceeding Type B 
radioactivity limits) shipments of 
radioactive waste and spent fuel not 
covered under advance notification 
provisions of 10 CFR Part 73. 

The Rule 
The Commission and the Department 

of T.rBDSportation (DOT) have . 
established packaging standards for 
packages for various quantities of 
radioactive material to provide for 
adequate safety of the public. There are 
two basic categories of pack.ages, Type 
A and Type B. Type A packages must be 
designed to withstand the rf8on of 
normal transport but are not designed to 
withstand tran1pcrt accidents. 
Therefore, the quantities and types of 
radioactive material which may be 
transported i'n Type A packages are 
limited so that, if material release occurs 
In an accident, no aignif'lcant hazard to 
public health and aafety would result. 
Type B packages, which contain larger 
quantitiea of radioactive material. are 
designed to withstand both the normal 
conditions of transport and specifi ~d 
accident conditions. While limits are set 
for Type B quantities of radioactive 
materials, there are no quantity limits 
for radioactive material per se In T;pe B 
containers. Accordingly, quantities 
larger than Type B. designated large 
quantities, may also be transported in 
Type B containers. However, regulatory 
requirements, which set limits on such 
factors as weight, volume, decay beat 
generation, and criticality control, place 
practical restrictions on the contents of 
Type B containers. 

The NRC has recently affirmed the 
adequacy with respect to safety of 
existing 10 CFR Part 71 in its 
Withdrawal of Advance Notice of 
Rulemaking, "Radioactive Material 
Packaging and Transportation by Air," 
(46 FR 21619, April 13, 1981). In reaching 
this conclusion, it cited NUREG-0170, 
the Final Environmental Statement on 
the Transportation of Radioactive 
Material by Air and Other Modes, 

. which, after considering the types and 
quantities of materials shipped in Type 
A and Type B and large quantity 
packaging, states that the potential risk 
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of transportation is small. 
Radioactive material shipments, 

including spent fuel shipments, were 
considered in NUREG-01.70 and are 
subject to the NRC regulations in 10 Q'R 
Part 71 which the CommiBSion found to 
be adequate with respect to 
transportation safety. However, the 
Congreaa in Section 301(a) of eub. L 96-
295 has specifically required · 
prenotification for spent fuel ahipmenta. 
Thus, while CongreH leaves to the 
Commission's Judgment, on the basis of 
potential significant hazard to public 
health and safety, which types of 
nuclear waste may be excluded from 
prenotification, it has also made it clear 
that at least one type of material, spent 
fuel, is not to be excluded. Shipments of 
spent fuel are almost all large quantity 
(defined in I 71.41(f) as exceeding Type 
B radioactivity limits) shipments. 
Almost all spent fuel shipments will 
contain in exceBS of 100 grams mass of 
spent fuel and will be covered under the 
amendment to 10 CFR Part 73. 

At the present time, all large quantity 
shipments of radioactive waste, 
excluding spent fuel, are of low level 
waste. In the future, should reprocessing 
of power reactor spent fuel resume, . · 
shipments of solidified high level waste 
would be expected to occur. Such 
Rilipments would be expected to be in 
large quantities, and the characteristics 
of such high level waste would be 
similar, in terms of radioactivity and 
heat load, to spent fuel. 

After reviewing the data on 
radioactive waste shipments which is 
currently available, the Commisaion has 
determined that Ila conclusion on the 
adequacy of existing 10 CFR Part 71. 
with respect to the 1afety of radioactive 
material transportation 1hould be 
reaffirmed. It also has determined that, 
in accordance with the intent of 
Congress in Section 301 of Pub. L 98-
295, for shipments of radioactive waste 
which include large quantities of 
radioactive waste and spent fuel 
required to be shipped In Type B 
packaging, prenotification shall be 
required. Shipments of all other types of 
radioactive materials do not pose a 
potentially significant hazard to the 
public health 11&fety, and such types of 
materials are e~cluded from shipment 
prenotification requirements. 

The NRC also recognizes that, while 
the term "large quantity" may be 
eliminated as a result of proposed 
rulemaldng to revise regulations for the 
transportation ofradioactive material to 
make them compatible with those of the 
International Atomic Energy Agency 
("Packaging of Radioactive Material for 
Transportation and Transportation of 
Radioactive Material Under Certain 
Conditions, Compatibility with IAEA 
Regulations," 44 FR 48234, at 48236, 

August 17, 1979), this revision will 
address types and quantities of 
radioactive materials presently covered 
under these regulations so that no 

,ipurpose would be served at this Ume In 
attempting in this rulemaldng to 
separately redefine the term "large 
quantity" for advance notification. 

In accordance with the Intent of 
Congress an~ consistent with the 
CommiBBion1a determination that 
shipments of radioactive waste do not 
pose a potentially significant hazard to 
the health and safety of the public. the 
Commission is amending its regulations 
in 10 CFR Part 71 to require NRC 
licensees to notify state governors in 
advance of all large quantity shipments 
of radioactive waste and of spent fuel 
not covered under the amendment to 10 
CFR Part 73 (generally 100 grams maaa 
or less) required to be shipped in Type B 
packaging. 

Advance notification requirements for 
spent fuel shipments in excess of 100 
srams mass are being addressed by the 
CommiBBion in a separate rulemaking 
action in 10 CFR Part 73 for safeguards 
purposes. A companion notice covering 
this action is published elsewhere in this 
issue of the Federal Register. Shipments 
of large quantities (defined in I 71.4(() aa 
exceeding Type B radioactivity limits) of 
radioactive waste, including spent fuel 
not subject to 10 CFR Part 73 
(approximately 100 grams mass or less) 
are covered in thia amendment to 10 
CFR Part 71. 

The amendment to 10 CFR Part 71 will 
require licenaee1 to 1upply the following 
information: the name, addres1, and 
telephone number of the shipper, carrier 
and receiver of the .1hipment, a 
description of the material tea be 
transported, point of origin, estimated 
period of departure, eaUmated periods of 
arrival at state boundaries, the 
destination of the shipment, the 
esUmated period of arrival, and a point 
of contact for current 1hipment 
information. Thia information would be 
provided by mail postmarked at least 
seven days or delivered by meBBenger at 
least four days in advance of the 
esUmated period of departure, to the 
offices of the governors of affected 
states or their deslgneea. A new 
information requirement contained in a 
recent DOT rulemaking ("Radioactive 
Material; Routing and Driver Training 
Requirements," 46 FR 5298, January 19, 
1981) may leBBen the impact of this 
amendment since shippers are on notice 
that they may need to develop 
procedures for reporting to DOT and can 
arrange to extend this effort to include 
NRC. The DOT Final Rule "Radioactive 
Materials; Routing and Driver Training 
Requirements," would require that route 
plans for large quantity shipments be 
aubmitted to the DOT Materials 

Transportation Bureau (t9 CFR 173.22(c) 
46 FR 5Z98 at 5316. January 19, 1981). 

Thia final rule, unlike the DOT Final 
Rule (48 FR 5298), affects only NRC 
licenaeea, resulting, at the outset, in a 
situation where govemora will not 
receive notlficaHon concerning a 
fraction of the total number of 
shipments, 1lnce some shipments of 
interest will be made by Agreement 
State licensees. Thia situation was 
anticipated, as noted in the additional 
views of several representatives 
(opposed to the requirement of section 
301) appearing at page 37 of H. Rept. 96-
194, Part 2 Uune 29, 1979): 
Further, the NRC currently licenaea 
po11se111lon of radioactive materials In only 25 
[now 24) 1tate1. Under agreementa between 
the NRC and the remaining 1tate11, those 
1tatea would al10 have to Implement 
reguletlon11 under this amendment. 

The Comments 

NRC rec~ived 62 letters containing 
more than 300 comments on the 
proposed rule. Comments were received 
from these entities as follows: 

Cammen, 
Iara 

6la1a go,,ernora ar - agenciN ....... ___ , 21 
-.is"°"' pielic-.. - ........ ,_,__ 111 
~ lnduatry ........ ,_ ................ - .................. _,_, te 
Fedefal agenc1N ... --·-·-........ :___ · a 
Qty meyar -· 1 ---

Total. --.. ·--·-·--- 82 
The comments covered three general 

categories: (.1) the acope of the rul~ (2} 
its impacta and (a) administrative 
consideraUom-•. 

1. Scope of the Rule. L ConlentJr. 11/ 
packagea11UbjecttopreaatificatiaD 
requinunent.. Comments received ranged 
from favoring inclusion of almast all 
radioactive waates for pi:enotificatima to 
not promulgating any amendment at alL . 

Initially, the NRC contemplated that 
all waste required to be shipped.in Typ• 
B packaging should hlf Included. Type B 
pacbging designs are required to be 
accident resiabmt beca~·Type B 
quantities of radioactive wastes are 
potentially e more significant hazard to 
the pufilic health and safety if they are 
not adequately contained. However. 
NRC regulatory requirements fm Type B 
packaging have been found to be 
adequate. As has been nated herem, the 
NRC bu recently affinned the adequacy 
with respect to safety of Type B 
packaging in a withdrawal of Advanm 
Notice of Rulemaking, "Radioactiva 
Material; Packaging and Transportatioa 
by Air'" (46 FR 21619, April 13. 1981}. la 
reaching this conclusion. it cited 
NUREG--0170. the Final Environmental 
Statement on the Transportation of 
Radioactive Material by Air and Other 
Modes, which. after considering the 
types and quantities of materials 
shipped f1i Type· A and Type B and larg• 
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quantity packaging atatea that the 
potential risk of tramportation f11 amalL 
Upon further consideration and review 
of the currently available data on 
radioactive waste shipments, the 
CommlBBion. has determined that 
shlpmenta of radioactive waste do not 
pose a potentially significan.t hazard to 
the health and aafety of the public. 
However,Congresshasspecifu:ally 
required prenotification of ahipmentl of 
spent fuel, which are almost always 
large quantity shipments, for 
prenotification. Accordingly, th1t 
CommiBBlon ls amending the regulations 
in 10 CFR Part 71 to require NRC 
licensees to notify state governors m 
their deslgnees in advance of all large. 
quantity shipments of radioactive waste 
and of spent fuel not covered under the 
amendment to 10 CFR Part 73 required 
to be in Type B packaging. In the 
opinion of the Commission.. thia 
amendment is consistent with the intent 
of Congress which specifically included 
spent fuel, almost always shipped in· 
large quantities, in the prenotification 
provisions of section 301(a) of Pub. L 
9&-295, but also authorized the · 
Commission to determine which types of 
radioactive waste may be excluded from 
prenotification requirements. 

na NRC a1aci belhives.tht. the 
varying c:om:erna of the states cm hen 
be addressed hy limitmg. NRC 
pmnotification requiremenil to Imp 
quantity shipments of radioactive. wasb!I 
Including spent fuel In I.ts recent June 8,. 
1981 meeting; the State Planning Council 
on Radioactive Waste Management. 
endorsed prenotificati.on of bish-level or 
large qu&Dtity shlpm.enta of radioactive 
material1, including spentfuel:.. 

Finally, after consideration of 
comment~ the NRC beliefts that 
Inclusion of all shipments of. Type IJ 
packaged waste is likely to c:ause att 
unwieldy paper management problem 
and reduce the utility of the notificatimr 
system. For this reason the NRC: 
determines that limiting advance 
notification to large quantity shipments 
will significantly reduce an undutt 
administrative burden or notification mr 
1tates and shippers. The number of 
shipments expected under this more 
restricted rule is a few hundred annually 
and will more likely be less than one 
percent of the 24,000 Type B shlpmenfl 
per year previously estimated fn th1r 
proposed rule. 

b. Emergency preparedness conceina. 
These IBSUes are already being 
addressed outside this rulemaklng 
acUon and therefore do not require 
further discussion at this time. As the 
Commission noted on April 13, 1981 in 
its Withdrawal of Advance NoUce of 
Rulemaldng (46 FR 21619), 

In anotheraeparete action. the NRC. In 
cooperation with the Federal Emergency. 

Management Agency and other federal 
agencies la cwrently developing guidance 

. material to be use4 by state.agenclea.ln 
.developing emergency response plans for 
transportation eccidente Involving 
radloactm, material 

c. State and local authority. Since the 
advance notification rule is solely 
Informational and does not in any way 
preempt existing state or local authority 
with respect to regulation of 
tranapmtation of radioactive materials. 
the concerrus raised on the impact of th& 
:.'ule on state and local authority. 
particularly on the issue of preemptio11,, 
are not germane. With respect to 
concerns over the failure to include 
Agreement State licensees under· 
prenotification requirements, Congress 
did not choose to amend the Atomie 
Energy Act of 1954, as amended. to 
subject Agreement State licensees to 
this requirement. However, NRC plana 
to work with Agreement States to make. 
regulation1.equivalent to this rule a 
matter of compatibility~ 

.Z. lmpacL Concern was expressed 
over the potential impact& that the 
proposed amendment could haw an. the 
public health. and on the safety afi 
radioactive malmials shipping. Such 
comment yaried considerably because 
of widely differing riews of. commenten . · 
as to the present dangers. lo the puf>lic of 
radioactive waste shipping and whether 
a greater degree of regulatign would 
enhance or diminish publ1c safetJr 
Concern was also expressed ovev 
potential problems for shipping accruing 
fram the implementation of the proposed 
amendment Potential· problems rained 
Included additional radiatfon exposure 
to thtt publle, · impeding efficient 
shipping, the financial and 
administrative burden of reporting on 
shippers, carriers, state agencies, and 
safeguard&, In general, these comments 
indicated concern that the Impact of the 
amendment was negative. However; 
with respect to safeguards, inclusion of 
all Type B shipments under proposed 
I 73.37(fJ was also advocated. A third 
area of concern was that NRC 
regulations be coordinated with the 
Department of Transportation. This 
concern was generally directed toward 
the prospect of alleviating the 
administrative burden resulting from 
federal regulations on shipping. 

The NRC has already addreSBed the 
Issue o[ shipment safety in determining 
what types of wastes should be 
excluded from prenotificatio1L In 
accordance with the provisions or 
section 301(a) of Pub. L 9&-295 only 
shipments of large quantities of 
radioactive waste, including spent fuel, 
required to be shipped in Type B 
packaging are subject to the. 
prenotification requirement. Under 
existing transportation regulations. such 

shipments are placarded and 
Information on them Is not restricted 
from the public. Moreover, this 
regulation does not preempt existing 
state and local authority over 
transportation. The NRC has therefore 
concluded that requiring prenotification 
for large quantity shipments of spent 
fuel and radioactive waste will have 
negligible negative impacts on public 
health and safety and efficient shipping. 

The CommiHion also believes that the 
.exclusion from the prenotification 
requirement of all radioactive waste 
shipments except large quantitiea 
required to be shipped in Type B 
packaging. including spent fuel not 
covered under the amendment on 
advance notification to 10 CFR Part 73, 
will significantly reduce the financial 
and administrative burden on states, 
carriers, and shippers of such 
notification. Based on estimates 
contained in NUREG-0170, the Final 
Environmental Statement on the 
Transportation of Radioactive Material 
by Air and Other Modes, In 1985 
shipments of Type B wastes are 
expected to number 24,000 while large 
quantity shipments are only expected to 
number, at most, a few hundred 
annually and more probably less than 
one percent of the 24;000 Type B waste 
shipments. · 

With respect to coordination with the 
Department of Transportation, DOT 
announced in the preamble to Ua final 
rule on "Radioactive Materials: Routing 
and D,river Training Requirements" (46 
FR 5298, January 19, 1981) that, 

In order to prevent a possibly severe 
Inconsistency between NRC and DOT 
transportation requirements, the DOT will 
have to wait et least until final rules are 
issued for NRC licensees before undertaking 
a rulemaking proceeding to consider 11peclfic 
prenotification requirements for other types 
of large quantity shipments. 

3. Administrative Considerations. A 
number of changes which were 
suggested or raised for consideration in 
comments _may be categorized as 
administrative in nature. These 
included: inclusion of route Information, 
use of generic reporting, creation of a 
federal clearing-house for notification, 
designation of a state agency addre!ISee 
for notification receipt other than the 
office of the governor, restrictions on 
notification information to be supplied, 
clearer definition of carrier and licensee 
responsibilities, requesting state 
acknowledgement of notification before 
a shipment could enter a state, 
additional documentation requirements 
related to notification, and changes in 
the period required prior to shipment. 

With one exception, notification to a 
governor's designee, which will serve to 
facilitate state response, these 
comments have not been adopted in this 
rule. Three of these comments, Inclusion 
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of route Information. use of generic. 
reporting, and'the creation of a federal 

· · clearinghouse for reporting Information 
were substantially resolved In the recent 

· ·· "DOT rulemaking on "Radioactive 
Materials: Routing and Driver Training 
Requirements" (46 FR 5298, January 19, 
i981), the preamble to this final DOT · 
rule states In. part, , . . ' , . 

, , ,·Als~ a provision lo added to, I 173.ZZ(c:) to 
· · · ·.: .· require 11hippers of a large quantity package 

of radioactive materials to file a copy of the 
route plan preparecffor that shipment within 
90 days following the shipment with DOT. 

· The Department intends to consolidate the 
·:' lrifomiation contained In the route plans and 
· · supply It to Interested parties. 

· This e"ffort by DOT to obtain post
shipment information Is likely to provide 
greater a,ccuracy hi such reporting, and 

· · · any NRC · efforts ·would be larsely 
d~plfoative. · . · · . 

-The Commiesion believes t~'kt 
proposals on restricting Information to 
be supplied in reporting would be · 
confusing and burdensome. Provision 
for some state governors to decline to 
receive prenotification would 11110 be.a 
burden to licensees. Goveniorrnre not 
required _to take any action on . . 
prenotifications received and are free to 
dispose of them since they will not · · 
contain protected information that. Part 

·· . 73 prenotifications will, Provision·for 
receipt of par:tfal Information, which . 
was also suggested, would result fn. . 
lncreas~d paperwork since, for a single 
shipment, different amounts of 
Information would be required for 
different states and militate against use 
of a standard' reporting form. As already 
rioted,.summary information le expected 

.. to be available froJJJ. DOT Bl a result of 
its highway routing rule. In addition, 
~<;: staff plans ·to forw·ard ·to DOT · 

. adyani:e notifi,cations receive.d ,for . 
. · DOT'is data base. Another restriction 

suggested, ~quiring a state to reapply 
· periodicaUr for continued receipt of 
· notification. doeil not comport with 
''congressional intent In section apt' of 
Pub.L00-,295.. . · ... 

change has .been made In the period of 
time within.which advance notification 
.of a shipment must be given. A shorter 
:period would tend to reduce the 
:effectiveness of notification by mail and 
a longer period does not seem · 
necessary. Basing· the period on arrival 
at individualstate boundaries ra·ther 
than·shipment departure would result in 
.multiple aµd differing notifications for a 
single shipment which would require 

.. additional effort and possibly contribute 
to confusion In l'.eporting. 
,, . ' . . 
Envi,omnental Impact Statement· 
· · Iri accordance with 10 CFR 51.S(d)(3); 
an environmental Impact statement, 
negative·declaretion. or environmental 
Impact appraisal need not be prepared · 
In coMection with this rulemaking 
action because the amendments are 
nonaubstantive and insignificant from 
th_e standpoint of environmental impact. · 
Paperwork Statement 

The Nuclear Regulatory Commiesion 
has submitted this rule to the Office of 
Management and Budget for eucb 
review as may be appropriate under the 
Paperwork Reduction Act, Pub. L 116- . 
&11. The SF-a:3, "Request for Clearance," 
Supporting Statement, and other related 
documentation submitted to 0MB have 
been placed in the NRC Public 
Document Room at 1717 H Street NW., 
Washington. DC 20555 for inspection 
and copying for a fee. · 

After careful consideration of the 
comments on the proposed rule, the 
Commiasion, for the reasons set out in 
the preamble and pursuant to the 
Atomic Energy Act of 1954, Bl amended, 
the Enel'SY Reorganization Act of 1974, 
as amended.. Section 301 of Pub. L 96-, 
295 (94 Stat. 789-790); and Sections 552 
and 553 of Title 5 of the United States 
Code, has adopted the following · 
amendments to 10 CFR Part 71 which . 
are published as a document subject to 
codification. , · . 

The text of I 71.5a makes it clear that . . . 
respo~sibility for advance notification of~ . .: · . . 
a shipment of nuclear waste, as defmed 47 FR 34970 
in I ·71.4(r), rests with the licensee;'f.e., ' Publislle.~ 8/12/82 

. . the shipper,' not' the carrier. Requiring Effective 8/12/82 
· shippers to await state · · · · 
acknowledgement of notifications would 
likely imped~ Interstate shipping and 
coul4 burden interstate commerce by 
effectively excluding shipments from 
states which did not choose to establish 

., •1; means of promptly acknowledging such 
·· notifications. With regard to suggestions 

that would require additional · 
. : /, documentation from licenseee,·such as, 

.. . for example, requiring licensees to 
document telephcned notification 

·:changes by letter, the NRC concludes 
that the additional burden on Industry 

•• 1 aild states is not.worth such. effort. No 

10 CFR Part 71 

General License for Shlp~ent In 
Packages Approved for Use by 
An~ther Person 

· AGENCY: Nuclear Regulatory. 
Commission. · 
ACTION: Final rule. 

·suMMAR.Y: The Nuclear Regulatory . 
Commission is amending its regulations 

· concerning the transportation of· · 
·. radioactive material. Specifically, it is 

changirig the recordkeeping 
requirements of the general license 
authorizing an NRC licensee to use a 
package that the Commission has . 
previously evaluated and specifically, 
authorized another licensee to use. 
Previously, as a condition of the general 
license, the general licensee was · 
required to possess copies of all 
documents referred to in the 
Commission's-specific authorization. 
This amendment will require the gene'81 
licensee to possess only those drawings 
and other documents relating to the use 
and maintenance of the packaging and 
to the actiims to be taken prior to 
shipment. 
EFFECTIVE DATE: August 12, 1982 .. 
FOR FUR~ER INFORMATION CONTACT: 
Mr. Donovan A. Smith, Office of Nuclear 
Regulatory Research, U.S. Nuclear . ' 
Regulatory Commission, Washington,·. 

. D.C: 20555, Telephone (301) 443-5825.: · 
SUPPLEME~TARY INFORMATION: On May. 
18, 1982, the. Nuclear Regulatory · ·.· 
Commission published in the Federal 
Register (47 FR 21269) 11 notice of · . 
proposed amendment to 10 CFR Part 71 
to modify the recordkeeping 
requirements ~f the general license in· 
§ 7L12 for shipment in packages . . 
specifically approved by the . · 
Commi!lsion or by a foreign national . 
competent authority. The amendment to 
§ 71,12 pertains only to the documents · 

'which users of the general license must 
possess. · 

Background 

. In_ 1970 the U.S. Atomic Energy 
Commission (AEC) amended its · 
transportation regulations to provide a 
general license for persons shipping · · 
licensed material in pa_ckages which ,the 
Commission had previous_Iy evaluated, 
found to meet the standards of Part 71 · 
and sp~cifically authorized.another .·.' 
licensee to use. 

The general license procedure 
adopted -in 1970 provided authority for 
any AEC licensee to use any package 
which had been specifically licensed by 
the AEC if the general licensee (1) had.a 
copy of the specific licensee and related .. 
documents authorizing use of the type of 
package, (2) complied with the terms · 
and, conditions of the specific license, . 
and (3) notified the AEC of the specific 
licensee's name and license number and 
the model number of the packaging. 

The general license published by AEC 
(:now in § 71.12 of the NRC regulations) 
has been effective In reducing 
paperwork; however, ·one of its 
requirements has caused questions 
about -the documents which the general 
licensee must possess. As a condition of 
the general license, the general licensee 
has been required to have a copy of 
"* • • all documents referred to In the 
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license, certificate, or other approval ..... 
By letter dated March 10, 1980, the 

Foster Wheeler Energy Corporation filed 
a petition for rulemaklng (Docket No. 
PRM 71-8) requesting that the 
Commission exempt persons licensed 
under 10 CFR Part 34 for industrial 
radiography from the requirement for 
the general licensee to have a copy of all 
the documents referred to in the specific 
approval. 

Upon consideration of the information 
that would contribute to safe shipment, 
the Commission proposed amendment of 
the general license so that the general 
licensee would not be required to have 
"all" referenced documents, but would 
be required to have those drawings and 
other documents which relate to the use 
and maintenance of the packaging and 
to the actions to be taken prior to 
1hipment. 

The proposed amendment provided a 
period of 30 days for public commenL 
Eleven comments were received. The 
comments are general in nature and 
support the proposed amendment. 

The Regulation 

The final rule is the same as the 
proposed amendment. It modifies the 
requirement of I 71.12(b)(l)(i) that the 
general licensee have all documents 
referred to in the Commission's specific 
approval of the package. As modified, 
the regulation requires that the general 
licensee have those drawings and other 
documents relating to use and 
maintenance of the packaging and to the 
actions to be taken prior to shipmenL 

The final rule also amends 
I 71.12(c)(l) to clarify that the 
requirement for users of foreign
approved packages to possess 
documents relating to use and 
maintenance and preparation of the 
packages for use, includes an obligation 
to P,011&ess pertinent drawings. 

Paperwork Reduction Act Statement 
The Office of Management and Budget 

will be notified of the reduction of a 
recordkeeping requirement contained in 
Part 71. 

Regulatory Flexibility Certification 
Since this amendment reduces a 

present recordkeeplng requirement, the 
Commi11&lon, in accordance with sec. 
605(b) of the Regulatory Flexibility Act 
of 1980, 5 U.S.C. 605(b), hereby certifies 
that this rule will not have a significant 
economic impact on a substantial 
number of small entities. Persons using 
the general license in I 71.12 will be 
required to poHess fewer documents 
and thus should incur a reduction of 
approximately 50 percent in paperwork 
and rl!cordkeeping costs. 

List of Subjects in 10 CFR Part 71 

Hazardous materials-transportation. 
Nuclear materials, Packaging and 
contalneru, Penalty, Reporting · 
requirements. 

Since the following amendment 
relieves rather than imposes restrictions 
under i:egulations currently in effect, it 
will become effective August 12, 1982, 
pursuant to 5 U.S.C. 553(d). 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as. amended, 
and sections 552 and 553 of title 5 of the 
United States Code, the following · 
amendment of Title 10, Chapter I, Code 
of Federal Regulations, Part 71, i1 
published as a document subject to 
codification. 

~48 FR 35600 

Published 8/5/83 

Effective 9/6/83 

Correction 8/24/83 

10 CFR Part 71 

Rule To Achieve Compatlblllty With 
the Transport Regulation, of the 
International Atomic Energy Agency 
llAEA) 

AOl!NCY: Nuclear Regulatory 
Commiasion. 

ACTION: F"mal ntle. 

IUMMAIIY: The U.S. Nuclear Regulatory 
Commission (NRC) is revising its 
regulations for the transportation of 
radioactive material to make them 
compatible with those of the 
International Atomic Energy Agency 
(IAEA) and thus with those of most 
major nuclear nations of the world. 
Although 1everal substantive changes 
ire made to provide a more uniform · 
degree of safety for various type• of 
1hipment11. the Commission'• basic. 
1tandard1 for radioactive material 
packaging remain unchanged. Some 
deletions from the propose~ rule have 
been made to account for changes 
expected in the 1984 revi1ion of the 
IAEA regulations (begun since the NRC 
proposed rule WBI i11&ued) which will 
bring those regulations closer to those or 
the United States. These regulations 
apply to all r..'RC specific licensees who 
place byproduct, source, or special 
nuclear material into transportation. The 
special restriction on the air transport of 
plutonium has been included in this 
revision in il1 final form. 

EFFECTIW DATE September 6, 1983. The 
information collection requirements are 
suspended until the Office of Management and 
Budget (0MB) has completed its review of the 
information collection requirements. ln order 

to minimize negative impacts through the 
period before this rule becomes effective,. 
during which there are some inconsistencies 
between the presently effective regulations 
of NRC and the .Department. of Transportation 
(DOT), the NRC has adopted a ~licy of 
flexibility. ln practical terms, 1n those 
situations where compliance with a new DOT 
requirement would be in conflict wl~ a 
current 10 CFR Part 71 requirement, NRC 
would in most cases accept compliance with 
the new DOT requirement. NRC would reserve 
judgement, however, to take enforcement_ 
action in an appropriate case. 
ADDRESSES: Single cople1 of the value/ 
impact analysis for thi1 ntle change may 
be obtained on request from .the contact 
lc!cntified below. Copies of the value/ 
Impact analysis and of the . . . 
Commi111ion'1 analy1i1 of public . 
comment• may be examined and copied 
for a fee in the Commis11ion·1 Public 
Documenf Room at 1717 H Street NW .. 
Washington, DC. 
FOR FUIITHEII INFOIIIIATION CONTACT: 
Donald R. Hopkins, Office of Nuclear 
Regulatory Research, U.S. Nuclear · 
Regulatory Commission. Washington. 
DC 20555, Telephone 301-443-7825. 
SUPPI.EM!NT MY INFOIIMATION: 

Background 
On August 17, 1979, the Nuclear · 

Regulatory Commission publi1hed in the 
Federal ReaJ1ter (44 FR 48234} a 
proposed revision of 10 CFR Part 71 of 
1111 regulation• pertaining to the · 
lr11nsportation or radioactive' material 
Interested persons were invited to· 
submit written comment• and 
suggestion, on the proposal and/or the 
supporting value/impact analy1i1 by 
October 16, 1979. The public comment 
period was subsequently extended.to 
December 17, 1979. B1111cd on the public 
comment• and other considerations, the 
Commission has adopted the proposed 
re,·ision. with modific11tion1 as aet forth 
below. The regulation, apply to all NRC 
licen11eea who place byproduct, aource, 
or 1pecial nuclear material into · 
transportation. . 

The revision, 111 proposed, in 
combination with a corresponding 
amendment of Title 49 or the Code of 
Federal Regulation• by the Department 
of Transportation (DOT), would bring 
the U.S. regulation, into accord with 
relennt portion, of the International 
Atomic Energy Agency (iAEA} deaign 
and performance requirement, to the 
extent considered fea1ible, thereby . 
making U.S. regulations compatible with 
the domestic regulation• or moil ~r the 
intemalional community. 

One important change proposed waa a 
change in the system used to 1pecify the 
quantities of radioactive material,. 
permitted in package1 (designated Type 
A packages) not required to 1urvive. 
1evere transportation accident,. These 
quantities, derived from criteria limiting 
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Individual radiation exposure resulting 
. Crom transportation eccidentJ, have 
since 1966, been based on grouping ell 
radionuclidcs in.seven transport groups 
and limiting all radioriuclides in the 
group according to the toxicity of the 
most hazardous member. There was, in 
addition, a "sper;ial from". category for 
radioactive melerlala which are not 
dispersible because of their inherent 
physic~! form or because of suitable 
encapsulation. Thia 1yatem la 
Wtnecesaarlly restrictive when applied 
to tha le11 toxic group membera. which 
·In 1ome ca1e1 are le11 than one-tenth a1 
toxic aa other group membera .. The 
proposed change would eliminata the 
transport groups and lnatead auign to 
each radionuclide two value,, Aa and 
A. which are the maximum quantity of 
that radionuclide pemtitted in Type A 
packages in special form and non- . 
special from. respectively. . . · 

... nie other'major proposed change waa 
lo create two claaaification1 of packages 

. (designated Type B packages).which are 
resistant to transportation accidenta. 
The two clasaifications are .the Type 
B(M) peqcage which for international 
shipment require, approval of th~ 
package design by the competent 
authority of each country into or throush 
which the package Is transported (i.e., 
multilateral approval) and the'Type B{U) 
package which require, package deaign 
approval only or the country of origin 
(I.e .. unilateral approval). Requirementa 
for the Type B(U) package approval 
would be more stringent to aaaure that 
all countries affected would be satisfied 
with the package design aa approved by 
the country of origin. 

Other changes were proposed dealing 
with definition,. requirement, for 
transporting low specific activity 
materials, small quantities of fiasile,, 
mmterfal, and s'fandard, for lealt 
tightness. A large number of chansea 
were propoued to bring U.S. domettic 
rules aa close aa possible to the 
international standardi. However, the 
basic systems or control remain 
unchanged ea do the basic 1tandarcl1 
which define the required level of 
safety. · 

Other Coniilderaliou 

IAEA Activitie• 
During September 1980 and March 

1982, revision panels were assembled by 
IAEA to draft changes for the scheduled 
1984 revision or it1 transportation · 
regulations. Decisions made by these 
revision panels, consisting of . 
representatives or most major cou'ntrie1 
Involved in nuclear material 
transportation, would make IAEA 
regulations more compatible with 
present U.S. regulations. NRC. ln 
consultation with DOT, baa decided not 
to include in its fin'al revision of 10 CFR 

Part 71 those requirements introduced in 
the lAEA regulations In 1973 which are 
expected to be removed from IAEA 
regulations in the 1984 revision. Thia 
results in elimination of the "additional 
requirement, for Type B(U) package," in 
proposed I 71.34. Tfie design criteria or 
I 71.'34 (!) end (g) are deleted. All other 
distinctions between D(U) and B(M) 
'packages are eliminated except those 
related to internal pressure limitations 
and pressure relief devices for B(U) 
packages, which are now contained in 
the definition of a Type B package. 

The IAEA. ae part of its effort lo 
maintain the continued adequacy of the 
regulations, hu adopted a modified 
system for determining A, and Al 
values. This new 1ystem will be 
incorporated in the 1984 revision of the 
IAEA regulations which i1 being. · 
prepured. The system was adopted in 
principle by the IAEA at. the March 1982. 
Advisory .Group on lne revision and it 
was subsequently refined by a special 
Work Group which mel in August 1982. 
When the IAEA circulates the "3rd 
Draft"' version of the regulations,·DOT 
will be making it available and will seek 
public comment.. 

It ha~ become apparent lo NRC that 
the new system incorporates a 
radiological exposure pathway which 
ha1 not been considered previously. 
This pathway involves consideration of 
the dose lo the akin or II person 
contaminated wilh a radionuclide. For 
most radionuclides this i11 not a limiting 
pathway as other consider11tions in both 
the present and proposed system, are 
generally more limiting. Examples of the 
othefmore limiting considerations are 
radiation levels from unshielded 

. material and internal pathway, such as 
·inhalation. For some beta-emitting 
nuclide;, however, the contaminated 
akin consideration is limiting. In some 
cases the Type A limit~ calculated u~der 
the newly adopted system are 
significantly lower than the previously 
accepted A.a values and some are even 
lower than the earlier Transport Group 
values. · 

The NRC believes that il'cannol 
ignore the contribution that the 
contaminated skin consideration makes 
toward a complete system for 
calculating Type A values. This' i1 
particularly true for radionuclides which 
have high A.a values under the 1973 
IAEA regulations and would have 
considerably lower A.a values under the 
new IAEA system due to their potential. 
for significant dose lo contaminated 
skin. Of these radionuclides. some have 
values below the old transport group 
values (Case l) and some have values 
between the old transport group and the 
1973 IAEA values (Case 2). 

· The NRC believes that it is prudent to 
both accept this new pathway 811 

necessary to provide a complete system 
for selling Type A values and to 
minimize unnecessary fluctuations in 
the Type A limits. While there is some 
uncertainty as to the exact values which 
will result from the final. accepted new 
IAEA system, the NRC is confident that 
the values now available are 
conservative and will most probably not 
be lowered. Therefore, for those 
nuclidea which are limited bv the •kin 
exposure pathway, values have been 
selected a1 follows: 

Case 1: The transp'ort group values are 
adopted aa the new A.a values. 

Caae 2: The values now available are 
adopted in lieu of the 1973 IAEA values. 

These two cases can be repreiented 
graphically H: · 
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. The redionuclides which ere affected 
in Case l are: 
~111 . Mo-4111 
Aa-T7 Nd-147 
A11-t• Nd-149 
Cd-115 0...1113 
C:.-143 Pd-tOII 
Dy-165 Pnt-1411 
Er-171 Pl-143 
Gd-19 Pl-1"7m 
ID-115m Pl-197 

llt-11111 

Se-47. 
Si-31 
sa,:..153 
r .. 121m 
r .. 121 

, r .. 1211 
W-11!7 
Zn..-m 
Zn-ell 

The radionuclide11 which are affected 
in Ca11e 2 are: 
A11-1W Eu-155 Rh-1115 
llr-T7 Hf-181 R11-t03 
C-14 Hf-203 &-35 
Ca-45 1-133 s1>-1zs 
C:.-141 ln-111 SMID 
Cl-38 lr-1112 'n>-11111 
Ca-t34m k-43 Tc-ell 
Ca-t35 Lu-tT7 T .. 12111n 
Ca-13' N-13 T>t-231 
C,,_.. Np-2311 Tl-204 
Cu-&7 01-1111 Tm-170 
Er-11111 ~147 W-165 
Eit-152 RMJ Yl>-175 

In both cases the veluea adopted 
herein are no lower than the previously 
existing transport group value, and yet 
ere lower than the previously proposed 
1973 IAEA Az values. For the 
radionuclides listed under Ca11e 1, the A: 
11 set at the old limit of 20 curies 811 each 
nuclide wa11 previously in transport 
sroup IV which had this limit. The 
nuclides listed in Case 2 have been 
aaeigned the current!)' available valuea 
under the new IAEA system. These 
valuea are between the old transport 
sroup and the 1973 IAEA values. When 
the new IAEA system 11 fully 
implemented by the IAEA. and the skin 
exposure pathway i1 taken into due 
account. then NRC expect, to complete 
the alignment of A: values between the 
U.S. and the IAEA. 

It is expected that there will be a 
complete revision of the lAEA criteria 
governing the definition and 
transportation of low specific 11ctivity 
material.~ anticipation of the future 
IAEA changes, the proposed definitiona 
of low-level solid radioactive material 
(U.SJ and of low specific activity 
material (LSA) are withdrawn. and the 
definition of low 1pecific activity 
,aterial in the present rule i• retained 

with ~ome minor changes to make it 

Proposed IAEA-Case 2 
(as adopted by NRC for 
Case 2 radfonuc11des) 

2 (as adopted by NRC for 
Case 1 radionuclfdes) 

A2 Proposed IAEA-
Case 1 

·consistent with the new Ai/A: 1ystem 
for defining Type A quantitiea of 
radioactive material: The propoaed 
exemption from NRC regulation for LSA 
and U.S materials hH been withdrawn 
pending resolution of thi1 lasue. A 
1eparate NRC rulemaking action to 
upgrade the LSA 11tandard1 will be 

' undertaken in the near future .. 
United Statn Activitin 

New guidelinea have been iasued by 
ttie Office of the Federal Register on the 
use of numbering 1y11tem1 for 
regulatlon1, and on the uae of . 
appendicea. Theae' new guidelinea, and 
othen concerning the writing of 
regulation, in "plain English.'' have 
resulted in large but non1ubstantlve 
changes In the format of 10 CFR Part '1, 
Existing Appendicea A. B. D. and E have 
all been incorporated aa new aection1 in 
the body of the rule and large, complex 
1ection1 have been divided for clarity. 

Two recent NRC deci1ion1 ha, e 
resulted in minor changes from tti.e. 
Transportation rules proposed in 1979. 
The definition of "radioactive material" 
has been deleted because it duplicated. 
in a less effective maMer, the function 
of the long standing exemption in 
proposed I 71.S(a) (now I 71.lO(a)) 
which avoids any regulatory 
requirement, for radioactive material 
having a 1pecific activity not greater 
ihan .002 microcuriea per gram. . 
Although this leavea NRC rulea without 
a definition of radioactive material 
corresponding to those of DOT and 
lAEA. there i1 no 1ub1tantive 
inconsistency because the exemptipn 
provisions are retained. 

NRC h&11 also decided to require 
reporting of package defects within 30 
day, of discovery to &Hist _the 1taff in 
follow-on evaluation• of approved . 
package designs. Reporting of defecil ii 
already required by 10 CFR Part 21, 
·:Reporting of Defect, and . 
Noncompliance," and 11 added to the 
proposed reporting requirement In 
I 71.61 (now t 71.95) for clarity and 
emphasis. The information to be 
reported baa been moved from the 10 
CFR Part 71 recordkeeping requirement 
of I 71.62 (now I 7Ul1} to the reporting 

require.:nent in I '1,95. . . 

Other Ruljmakln1 Actlon,.lncluded 

On November 2.1979, the NRC 
published in the J:ederal Register (44 FR 
63083) a rmal rule to require all 
shipment, of radioactive material made 
by NRC specific licenseea to be made In 
accordance with the regulations of DOT. 
The effect of the rule wa11 to allow the 
NRC to inspect the activities of ita 
licenseea involved with 1hipment of 
radioactive materials against the 
requirements iri DOT regulation,. 
Licenseea who violate the referenced 
DOT 1tandard11 also violate NRC 
regulations. Those changea are · 
incorporated in this revised rule. 

On January e. 1982, the NRC publl1hed 
In the Federal Resfater ('1 FR 596) a 
final rule to require advance notification 
to the governor of any 1tate prior to· 
tran1port of certain typea of.nuclear 
wa1te, Including 1pent fueL to. through. 
or acro11·the boundary of that atate. 

· That requirement baa been repo1itioned 
In thi1 reviaed rule for clarity, and ii 
now codified Ill I 71,97 "Advance 
notification ohhipment of nuclear 
waste." The a111ociated definition of 
"nuclear w&11te"haa _been incorporated 
into I 71.97. ' · · 

The preamble to the final rule 
imposing the advance notification 
requirement recognized that the term 
"large quantity.'' which eatabliahea the 
level of radioactivity at which the 
advance notification Is required. w111 

. being eliminated from the regulations. 
The original purpose or the.term .. a, a 
designator or rhe quantitie1 o/ 
radioactive material.I which generate 
1ufficienl dec:ay heal to warrant· . 
consideration of heat dissipation in the 
package design and.approval. ii. ·, · 
antiqua~ed, as all Type B pack~ge, are 
now evaluated for heat dissipation 
under b.oth normal and accident 
condiliona. la addition. the elimination 

' or the tranaport grQup system ror 
classifyins radioriuclidea in favor of Che 
.Ai/A: sy,1tem haa removed the bHll on 
which the term "large quantily• waa 
defined. Thia final ruie nitain1 the 
advance notification requirement with 
the 1ame limits on reportable quantltiea. 
There have bee:i 1ome minor chansea 
made to make the requirement 
consistent with the new A, I Aa system 
for denning T)-pe A quantitiea of . · 
radioactive material 

On November 13. 1981 the NRC 
published in the Federal Register (46 FR 
.55992) 11 proposed rule to restrict the air 
transport of plutonium. Under the 
propo!I~ rule. ph1toniwn could be 
tr11nsported by air only in a package 
specifically certified by NRC a, air
crash resistant unless the plutonium ia 
in a medieal de\·ice for individual 
human use or i1 shipped in quantitea or 
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concentrations small enough to present 
no 11.gnificanl hazard to the public 
health and safely _even if the plutonium 
were released In an air crash. Only one 
public comment was received with 
respect lo the proposed rule. and that 
was favorable. The final nsle. u · 
proposed. ii therefore included iD thil 
overalt revision of Part 7L 

The original restriction on the air 
transport of plu_tonlwn wa.s imposed by 
NRC order dated August 15, 19iS. nu. 
order wae Imposed after !he U.S. . 
Congresi. in Pub. L-94-79, prohibited 
the NRC from licensing any shipments 
of plutonium by air until the NRC ' 
ce.rtified to the' Congress !hat a safe 
container had beea developed end 
tested which would not rupture under 
crash and blast-testing equivalent to !he 
crash and e:-.ploslon of a high-ftyins 
aircraft. A second order w1111 iaaued on 
September 1. 1978. 1upersedins the first 
order dated August 15, 19i5. after the 
first air-crash resistant package, the 
Model PAT-1 package. had been· 

. certified by NRC to the Congress. The 
second order allowed the use of the 

. . PAT-1 package for the air transport of 
·· ph,tonium. With.the rmaliz11tion of this 
: regulatory revision and the impo1ltion of 

· · 10 CFR Part 71.88 lo implement the 
·. restriction of Pub. L 94-79. the NRC'a 
.. 11er.ond order dated September 1. 1978 i1 
. being revoked by the Provi11iona of 
·. I 71.88. Ho111,·ever, in addition to the NRC 

orders. restrictive conditions were also 
· placed in the licenses of persona 
· autijorized to possess plutonium, 
.- restricting its air shipment. Those 
· license conditions will be automatic&IIJ 
· removed from the licenses when the 
licenses are processed by NRC for 
renewal or amendment. Any liceneee 
who needs that license condition 
removed earlier should request that 
action. There will be nc. licenaing fee for 
removal ol the condition. 

On October 1, 1978, Diagno1tic 
Isotopes Incorporated petitioned the 
Commission to include the radionuclide 
lead-201 in Appendix C of 10 CFR Part 
71, as a Transport Group IV radionuclide 
(PRM·71·3). Lead-201 decays in a short 
time to thallium-201 which ia u1eful in 
clinical nuclear medicine. Thia final 
revision of 10 CFR Part 71 include• lead-
201 ln the table or radionuclides with a 
Type A quantity of 20 curies, thus 
grantins the petition. 

On July 18, 1977, Eberline Instrument 
Corporation petitioned the Commission 
(PRM-70-6) to approve the air transport of 
calibration or reference sources whlch contain 
not more than five microcuries of plutonium 
and w_hich are generally licensed pursuant to 
10 CFR 70.19, "General license for calibration 
or reference sources." Air transportation of 
plutonium has been prohibited by NRC order 
since August 1S, 197S, except when the 
plutonium is in a medical device for individual 
human use, or is in a package specifically 

certified by NRC as air-crash resistant. This 
final revision of 10 CFR 71 at 171.88 allows 
the air transport of plutonium in quantities 
or concenuations smaD enough to present no 
significant hazard to the public health and 
safety even if the plutonium were released 
in an air crash, thus granting the petition. 

Public Comments md Detailed 
Consideratiom 

There were Z9 letters or comment 
received on the proposed re,.;aion from 
Industry, aovernment, and medical 
10W'Ce11. The most common comment 
noted dif!erenCH among NRC. DOT, 
and lAEA definition, and requirements 
where no reaaon1 for differencea were 
epparenl The present Memorandum of 
Understanding between DOT and NRC, 
published on July Z. 1~9 (44 FR 38690). 
definea the t)'PH end quantities of 
radioactive materials to be regulated by 
each asency. There are IM)me common 
definltioM and requirementL It ill 
important that the two aeta of 
regulations be con11i11tent. It i11 also 
intended that, to the extent feasible. and 
aside from administrative matter,. both 
sets be substantively in accord with 
IAEA regulations. Safety Series No. e. 
These inconsistenc!em have been 
corrected in the final rule where 
possible. 

Detailed consideration of all public 
comments !1 contained in a document 
entitled -Consideration of Public 
Commenta-Re\;sion of 10 CFR Part 11 
for Compatibility with IAEA Regulations 
(44 FR 43234)." Thia document maybe 
examined in the Commission·, Pub1i.c 
Document Room at 1717 H Street, NW., 
Washington. D.C. The foltowing !11 a 
discussion of public commen11 or 
general interest on, end significant 
changes in. !he proposed regulations, 
discussed in the order in which the 
requirement, were proposed: 

Section 71.4 Definitiaru 
One commenter noted that certain 

isotopes of americium, curium, and 
californium are also fissile, but not 
included ln the definition of .. fissile 
material." Another commenter proposed. 
deleting plutonium-238 from the list of 
fissile radionuclide& because, 111 with 
fissile Isotopes of americium. curium. 
and neptunium. It 111 capable only of fast 
fissioning. The present Part 71 
classification. which is also that ol the 
IAEA. Is being retained because 
plutonium-238 is ohipped in substantial 
quantities, whereas available quanlities 
'lf ~mericium. curium and neptunium are 
so small as to be or no concern with 
respect to criticality in transportation. 

With respect to the definition of 
"Type B package", the queslion was 
asked, "Are there limits on the quantity 
of material that can be shipped in a 
single Type B package?" While there ere 
no limits specified in the regulation 

there are quantity limits specified in the 
package design approval. These may be 
the limits proposed in the application for 
packase design approval if adequately 
Justified. or may be lower if necessary 
due lo heat. criticality, shielding. or 
other comlderationa. In addition. Iha 
definition of ''Type B pecJcage" haa been 
modified to more clearly specify the aole 
remaining technical diatinctiona 
between B(UJ and B(M} paclcagea. 
having to do with the lntem11l pre1aun. 
und pre111ure relief devices. The 
definition remaina different from that of 
lAEA which emphaaizea the unila_teral 
or multilateral approval 1y1tem for 
lntemational transportation. Thi1 ii an 
administrative distinction which will be 
conuolled thl'Ou,gh the regulation, of 
DOT. · 

The proposed definition for 1pecial 
form would have required all 
encapsulations to be contained In a 
sea.led capsule "wruc.h can be opened 
only by destructive meam." Thia_ phra11 
was intended lo clarify the IAEA 
requirement which states thal an 
encapsulation must be "10 conatrw:ted 
that it can be opened only by deatroylns 
the capsule." Comment, received 
indicated that the lAEA wordin3 wu 
less subject to varying interpretatioDI 
and 10 it has been Incorporated in the 
definition of special fonn. Commentera 
pointed out 1ome difficultie1 which 
woul~ result from performing cuttins 
and welding or brazins operation• in the 
closed en\ironment of a glove-box or 
hot celt but these objections were not 
quantified to any degree and are 
routinely performed io certain 
industries. Jt was not established by th, 
commenters that the proposed 
requirement could not be met or that it 
would be loo costly to meet the · 
requirement. 

Section 11.5 Transportotion o/ licen:,ed 
material 

In the interest of simplicity, the 
references to th·e regulations of the U.S. 
Postal Service (USPS) have been 
removed from 171.S. The Jurisdiction of 
the t:SPS has no limitations pertinent to 
safely as does the DOT jurisdiction 
which is limited to lhe "transportation of 
hazardous materials in commerce ... 
Anyone who uses the USPS 
transportation sys~em for transportation 
of radiocative material is subject to the 
USPS regulations. the aubstance of 
which is contained in USPS Publication 
#6, "Radioactive Materials," dated 
December 1975. Single copies of that 
publication are available from USPS or 
from the contact identified in this notice. 
Reference, to USPS regulation, are 
deleted from 171.5 but included in 
171.0(b) ae a reminder that tl.• re are 
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other agencie1 having jurisdiction over 
mean, of transport . 
. 171,5 haa been revised for clarity to 

refer 1pecifically lo those revisiona of 
DOT regulations which ore lmpooed by 
reference. The Ii111t of provisions !1 not 
lnclu1ive, however. A knowledge of all 
applicable DOT regulations i1 
nece11ary. 
Section 11.1 Exemption of Physician, 
(now §11.9) 

Two comment, related to the 
exemption of physician!!· in propo1ed 
171.7, and particularly to the idea that 
large quantltiea ohadioactive material 
could be carried by phy11iciana without 
any regulatory control. When thi1 
physician exemptiop wu introduced 
into Part 71, the Notice of Proposed 
Rulemaking (36 FR 6521, April fl, 1971) 
explolned that the exemption WH "in 
line '!'ith the position taken aeveral 
yeart ngo by the Interstate Commerce 
Commi111ion and now 111sumed by the 
Deparlment of Transportation. that the 
DOT regulatione do not apply to 
phy1ician1 transporting in their own 
vehlclea radioactive material used for 
treatment or diagnosis." The phy1ician 
exemption WBII added to the regulation, 
concurrently with 171,5 which imposed 
DOT regulatione. by NRC (AEC at that 
time) authority, on peraon1 not 
otherwise eubject to them. The 
phy1iclan exemption served to avoid 
having NRC impose DOT regulation, on 

· physicians when DOT chose not to 
Impose them by Its own authority. The 
changes to the physician exemption by 
thi1 rule clarify that physiciane are 
exempt only from 171,5, and therefore 
from NRC impo11ilion of DOT 
requirements, but are subject to 
requirements of Part 71 i! they transport 
fissile material or Type B quantities of 
other radioactive material. Physicians 
who are exempt from I i'l.5 under thie 
proviaion must possess an NRC license 
under Part 35 of this chapter. 

Section 11.8 Exemptlon for low level 
materials (now§ 11.10} 

The exemption for low specific 
activity material and low level 101id1 
haa been removed from this aection 
because ~RC plans to retain control 
over Type B quantities of 1uch material 
until queation1 resarding the 1dequ1cy 
of the 1t1ndard1 have been re1olved. 

Section 1U Exemption for fi .. ile 
mo~rial (now §71.83} 

For clarity, the provi1lon1 deacribinl 
the type1 of ft11ile material that are 
exempt from fi111le packaafng 1tandardl 
now precede the seneral requirernenta 
for all fl111le material packages. In 
addition. a new entry dealing with 
ln-11dlated natural or depleted uranium 
ha1 been added. 

Section 11.Z 1 General licen11t1 for 
•hip11Jent o/flssile ma~rial 

The extensive provi1ion1 of 171,11 
have been divided, for clarity, into four· 
new section, codified II H 71.1&-71.24, 
The 1ubstance of the four new section• 
corresponde to the 1ub1tance of 
paragraph• (a), (b), (c), and (e) of 171,11 
cf the propo1ed rule. The 1ub1tance of 
proposed l71.11(d) w11 to provide 
1y1tern nexibility once an NRC fi11Ue 
package approval haa been i11ued. Thi• 
type of provieion i1 more appropriately 
placed in DOT regulation,, and baa been 
placed there. 

Section 11.12 Cl!neral licer,.e /ol' 
1hipment ln approved packaae, (new 
§§ 11.12-11.JIJ) 

The extenelve provi1ion1 of I 7'1.1Z 
have been divided, for clarity, into three 
new aections codified H 11 71.12, 71.14, 
and 71.16. The eubstance of the three 
new eecUone correspond• to the 
1ubetance of paragraph• (b), (a) and (c), 
re11pectively, of I 71.12 of the propo1ed 
mle. 

One commenter noted that thi1 
1ection fail11 to gran~ a licenae ta 
transport Type A package, and 
packages containing low specific 
activity material, and that DOT 
regulation, al110 do not grant that type of 
license. The requirement for a licenae to 
transport radioactive material 11 not 
pervasive throughout the regulatory 
1y1tem. The requirement for a general or 
1pecific license Ii Imposed by li'U of 
NRC regulation,, but that section 
1pecifically excludea from the llcenams 
requirement person, who are "exempted 
in this part." Those exempted are 
Identified in I i'U (now I i'l.10) a1 
Including licensees who shlp Type A . 
packages. DOT regulation, do not 
Impose a licensing requirement, 10 no 
license 11 required by either Federal 
regulation for 11hipment1 exempt under 
I 71.8 (now I 71.10) 

Another question asked concerning 
I i'l.1211 as follows: "In the event a . 
licensee who 11 not the owner of a 
package procures a package for another 
licensee to make a 1hlpment, which 
llcen1ee(1) muet regl1ter H uaert of the 
packaae and have coplea of the 
Certificate. of Compliance and all 
referenced document1T' A. provided In 
I 71.2 "Scope" (now I 71.0), the 
regulation, in Part 71 apply .. • • • If the 
licenaee delivera 1uch materiala to a 
carrier for tran1port or tran1port1 aucb 
material out1ide the confines or hl1 
facility, plant or other authorized place 
or use." The requirement• of Part 71, and 
thue of 171,12, apply to a licanaec who 
1hlp1 or tran1port1 Ucennd radioactive 
material. A licen1ee who procure, a 
package but doea not ume it to 1hlp or 
tr1n1port licensed material I• not 
1ubject to the regulation, or Part 71, 

§ 11.31 Demon,tratlon of compliance 
(now§1U1) · 

In responae to publlc comment• thl1 
aecUon has been reviaed to clarify the 
Intent that actual te1ting 11 not alway• 
required. The demonstration of 
compliance misht, for example, Include 
a combination of ful1-1c11le te1ting. 1cale 
model or mockup teating. calculation. · 
and reference to other 1uitably 
documented te1t1. Compliance with · 
thermal teat requirement,, for example, 
II often demon1tr1ted by calculation or 
a combination of calculation and test. • 
A1 another example, 1ome package• · 
1uch a, those made of metal, would . 
obviou1ly 1ufl'er no ill effect, from the. 
water ipray teat. 10 that appropriate · . 
1t1tement1 about the deaign might then 
eufflce. 

Section 71.32. Standard, for all · 
packaae• (now§ 'IU3-1U1} · 

Par. (h~The 11ppropri11tene11 of the 
rererence to "NRC approved t1111t · · 
procedure•" w111 que1tioned, because no 
reuonable procedure, have yet been 
published by NRC. 'niere are aome· · 
acceptable leak testing proi:sduri!i In · 
Regulatory Guide 7.4, "Leakage Teet, on 
Packages for Shipment or Radioactive 
Material,," which rerera to the 
1tandard1 publiahed in the American 
National Standarde ln1titute Publication 
N14.5. However, the reference to "NRC 
approved teat proceduree" Wlll 
primarily to procedures the NRChH 
been or will be approving with quality. 
a1111urance plane 11ubmitted for package 
approval (81 required under proposed 
I 71.24), or with quality assurance pJan11 
1ubmllted for approval under propo1ad 
I i'l.12 to qualify for the.general licenae 
provisions. The phrase "NRC approved 
test procedure" bu been deleted from 
the rmal rule II unnece11ary. 

Section 11..15. Special fftJUiremenfB for 
plutonium shipment. (now§ 71.fl3J An 
cbjection wu received on the 
continuance ofthi11peciaJ requirement 
which 11 not contained in lAEA 
reaulation1. The requiremPnt waa 
justified when iJnpo19'! in 1974; the 
Commia1ion con1ider1 that the need for 
this requirement 1till exist&. 

A comment 1uggest1 change, to the 
1cope of this section to Include other · 
radionuclide11 ohimllar radio\o~icity 
11ucb H californium-249. califomlum•252. 
and protnctinlu:n-231, and to eiclude 
plulonium-241 because of Ile relatively 
low radioloxicity. \\'bile thi1 suggestion 
may have merit, it ..,.;11 be con1idei:ed in 
1 1eparate rule making action 1ince it la 
beyond the ,cope or this particular 
action. ·· 

A que1tion was asked whether PuO. 
wo1.:ld be considered 1111 e 101id for tbe 
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P'Jrpose of this requirement. PuO. in 11 

powder Conn or pre::sed into a pellet 
would be considered a solid for 
purposea or lhia requirement PuO. 
suspended in II liquid would nol. 

Par. (b}-lt was suggested that a 
specific exemption be Included for solid 
"'·aste which contains plutonium from 
the requirements for solid Conn and 
double containmen(. or 111ltemativet7 
that specific criteria be included ta 
qualify for that exemption. The 
establishment of detailed criteria would 
require further experimental work and 
analysis. However, the seneral 
consideration that the plutonium mast · 
be in .. nonrespirabte· fonn is discussed 
in the Statement of Considerations 
accompanyins the rulema'kins action 
reql!irins solid fonn and double 
containment as published in the Federal 
Reg;!l!er on June 17, 197t {39 FR 20960). 
Possible exemptions must, at present be 
considt;red on a case-by-case basis, ~nd 
undt-ubtedly some solid waste forms 
would not qualify as beins sufficiently 
nonrcspirable. 

Section 71.31 Previously approved 
packages (now§ 71.13) 

·. It wes suggested that an apptlcation 
for ren~wal of an existing certificate of 
comp!:ance should be e\'8luated under 
the same criteria as the original · 
application. The purpose of proposed 
I 71.37 was to allow the continued uae 
of existing packages \\ithout regard to 
the relath·ely minor changes to the 
packege standards effected by this rule. 
The purpose wa; not lo prolong the 
existence of the old standards. not eun 
for purposes of certifica~ renewal or 
minor design chanses. Exh;ting packap 
appronls for the use or existins 
hardware will be renewed witholli 
regard to the char.ge in packqe 
•tandarda. although othlll!' factors. such 
H package experience or inapec:tioa 
history, may result in denial of an 
application for renewal of a Certificate 
of Ccmplisnce. . 

The provision, of proposed i 71.37 
have been incorporated by reference 
into the new t 71.U "General licellMII: 
~'RC approved package." The pDm'al 
license of t i'l.12 continues to apply to 
pre,.iously appro1r·ed paclcqu ii 
fabrication of t!.J! packages is completed 
by Augu1t. 3t. 1986. After August .n. 
1986. previously approved pa4qea 
caMot be used for international 
transport unle11 they have been 
reapproved under the new atandan:11 
and_ aasi'11ed a B(UJ or B(M) 
de11gnahon, or shipped under special 
an-angement approved b)· the oor. 
Parl!grapb 71.3l(b) has been added to 
clanfy ~hat on!y limited cbaqu in 
pack.qi~ or content, will be appnwed 
fO!' preVJous!y approved packaga 
Without a demonstration that the DftV 
package 1tandanl1 are Htimed. 

Section 11.52 AssumptioM 06 to 
unknown properties (now§ 11.83) 

A suggestion wae made that "this 
section should be a part of I 1'1.35 a.ince 
it doea not addre11 a tramport 
operation. but deala with package 
evaluation." On the amtrary. proposed 
I 71.52 (now I 71.83) ii intended to 
assure that. during the preparation of a 
package for shipmenL a conservative 
app~oach ia taken 11\ith respect to any 
pertinent property of fissile material to 
lie t;!nsported when the property is not 
pos1ti,·ely known. For this purpose, the 
Commission judges' that thr. "Operaq 
Ccntrcls and Proc11dures" Subpart to 
Part 71 ia the proper location for the 
reqa~emenl The design. evalaation. and 
Certaficste of Compliance may cover • 
range of properties and quaot.Hies. For a 
particular ahipment. however, aome . 
P!Operty or quantity may not be 
accurately known; in that case the most 
edverse c."'edible Hsumption must be 
made for assessm~nt of compliance. 

Section 11.53 Preliminary · 
determinations (now§ 11.85} 

Par. (b)--Several comment.era 
objected to the word "leak-tightness" as 
an acceptance standard for this 
o\·erpressure teat, on the ground, that it 
differs from the parallel IAEA 
requirement that ln:poses only a 
structural integrity acceptance criterion. 
A press~e test at some pressure higher 
than design pressure has been used. for 
example, in ASME Code practice. aa a 
test for structural integrity but not for 
leak-lightness. The Commission 
considers that in the case ofradioacUve 
material packages. integrity of the 
coatainment {includir11 cloaura. valvea, 
md other pouible routea of eacapeJ 
ahould be deinaustrated for each 
fabricated package before Brat uae. 
Required teats for leak-tiglitna, are 
presently related to the p1cbp desiln 
and an required u a coaditioa of 1he 
packer- design appronl. 

Clarification of thi1 reqairemnt wlda 
reaped to pre11ure relief de1ricn waa 
requested. Although a preaaure relief 
d!\ice may need to be made inoperative 
lo reach the test pressure of propond 
I 71.53(b) (now 171.BS(b)), the de'fice 
may normally be set below diet tut 
prnlUJ'e for 1hlpmeut. proYided the 
criteria of S11bparta E ud Fan 
Htilfied. 

s~ction '12.54 .Routine De~nninotiona 
(now§ 11.67} 

Par. (bHt was auggested that 
extemal radiation level limita (u well 
u other provisions) be excluded fram 
NRC regulations in deference to the 
same provisiom in DOT regulations. 
The Commiuion'1 policy in elm matter 
la thee all Type B and fissile material 
package requirement, are to be included 

in NRG regulations. Extema.l radiation 
level and temperalure re1trlctiona have 
been transferred to the "Package 
Stan~ards" Subpart as design review 
requirementa. 
~ suggested, the wording or the 

external radiation level limits has been 
made nearly identical to that of the DOT 
resulation. The limit at 2 meters from dae 
aurface also confonn1 to that of lAEA in 
that it does not apply to space above or 
below the vehicle. The 2-meter limit ia 
for tJ:ie purpose or c~nlrolling general 
public exposure for which there ii little 
contrcl needed above and below the 
vehicle. Thia is in contrast to the 1uri'ace. 
limil5. for control .of exposure to penona 
working In and around the .vehicle 
where the limits are applied to the upper 
and lower surfaces in addition to the 
vertical surfaceL 

One commenter suggested that the 
external temperature limits be applied 
only to B(U] packages {es in lAEA 
regulations) but not to B(MJ packapa. It 
is the Commission'• view that the higher 
tem~erature limit a!.ated (82"C) would be 
apphca'ble onty lo an exclusive use 
shipment where the carrier·, handlina 
procedures and the stowing of other 
cargo can be controlled by the shipper 
to avoid problems resulting from the 
higher surface temperature. All 
packages placed in normal transport 
must adhere lo the lower temperature. 

Par. (d}-As noted in the comme.nla, 
there were no limits proposed Oil 
package coolant contamination. The 
Corr.mission has adopted the IAEA 
rationale that contaminated coolant i1 
part of the packagl! contents, and must 
either be restricted to very low levels or 
retained in the package under the 
hypothetical accident conditions. 

The level of non-fixed radioactive 
contamination on external surfaces of 
packages was limited in the proposed 
rule by values in Table VI. However, it 
was not sufficiently clear that when the 
wiping method is used, the limit of the 
radioactive contamination collected by 
the wiping material is not to exceed 10'i6 
of the values specified In the Table. 
Since the wipins method is used almost 
exclusively for detenninins non-fixed 
contamination levels. it is simpler to 
specify directly in the Table the limill 
on radioactive contamination as 
detennined by the wipins method. 
Therefore, the levels in the Table (now 
Table VJ are reduced by III factor of ten 
and these levels are specified as the 
limits for radioactive contamination 11 
determined by the wiping method. Other 
methods of assessment of equal or 
greater detection efficiency may be 
used. For these methods, limits on 
radioactive contamination on the 
external surfaces of packages are 
specified. Thi• change clarifies the 
meaning of the paragraph but does not 
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chanse any resulatory requirement. 
A commenter asked who must 

perform the preliminary and routine 
determinations and keep records where 
the shipper (licensee) of a package is not 
the owner (also a licensee) of the 
packase. Ownership or a packase i11 not 
Important in 11&tisfyins Part 71 
requirement,. The scope of the rule 
applies the requirements to a person 
who i1 already licensed under any other 
part of 10 CFR Chapter I. but only if that 
licensee delivers licensed materials to a 
carrier for transport or if the licensee 
transports licensed material. A person 
who merely owns a package i11 not 
1ubject to the requirements of Part 71. 
On the other hand, a user of the packase 
would be 1ubject to the Part 71 
requirements for preliminary and 
routine determinations and record 
keeping requirements, even though the 
user may not own the package. The user 
or the package always has the 
regulatory responsibility for preliminary 
and routine detenninalions. However, 
the user can contract with some other 
person. perhaps the owner, to 11Btisfy 
those requirements for the user, 
although the user'• records must 
demonstrate that the requirements have 
been 1&tisfied. 

It was noted that the choice of 
materials for packaging is dependent 
upon the low temperature initial 
condition for the normal trans1:1ortaticn 
tests with respect to brittle fracture. The 
Hme commenter requested explicitly 
1tated criteria on material, of 
construction to eliminate the present 
degree of 1ubjective judgment. With this 
rule change, the Commi111ion believes 
that the performance criteria for 
materials of construction that relate to 
brittle fracture are reaeonably clear with 
a combination of temperature and drop 
te1ts. puncture, and vibration 
mechanical te11t1. Design guidance for 
brittle fracture i1 being developed within 
NRC and will be contained in a future 
regulatory guide. 

Appendix A-Normal Condltions of 
Transport (now§ '11.11) 

Heat-As discu&11ed in the Notice of 
Proposed Rulemaking, the proposed 
ambient air temperature of 54• C (130° 
F), to which the effect, of solar radiation 
must be added H an extreme condition 
of nonnal transport, differ, from the 
IAEA figure of ss• C (100• F) to which 
the effect, of solar radiation must be 
added. These final requirement, of Part 
71 have been modified lo adopt the 
IAEA 1tandard of 38° C plus specified 

'1olar radiation. Thia decision takee into 
account ~at Type B package, do not 
respond quickly to temperature changes. 
10 • long-tenn average temperature teat 
la more appropriate than a test which 
includes temperature extreme,. 

Cold-A c~mmenter argued that the 
IAEA regulation, are being 
misinterpreted when the NRC applies a 
temperature ~f -40• Casa normal • 
transport temperature extreme. lAEA · 
regulation, state that "-40• C and 10• C 
1hall be considered aa Htiafactory limits 
to be used in the selection of the 
materials." The Commission hH chosen 
to use the lower temperature extreme as 
an ambient temperature not to be 
considered in combination with any 
Impact. As such the lower temperature 
extreme provides protection against 
damage Crom differential thermal 
expansion and other.static types of 
damage. Protection against dynamic 
types of damage i11 provided by the -29° 
C temperature, specified as an initial 
condition for the tests. in combination 
with mechanical Impacts characteristic 
of rough handling in normal transport. 

Appendix C-Determination of A, and 
Aa (now Appendix A) 

Commenters pointed out that the new, 
lower A, value for sealed source, 
(special form) of americium and 
plutonium used in neutron sources and 
in nuclear-powered heart pacemakers 
'involves significant costs without any 
appllrent benefits. For the uses in 
question. the present zo curie limit for 
Type A packages 11ti1fie1 the 
International 1tandard of not exceeding 
a dose rate level or 1000 millirem per 
hour-at 3 meters from the source if all 
radiation 1hielding were lost. The 
proposed reduction in Type A packqe 
limits comea from an additional, 
arbitrary IAEA limit of a factor of 1000 
on the difference in allowed radioactive 
contenta between special form and non-
1pecial form 1ource11. Because of the 
high radiotoxicity of most plutonium and 
americium Isotopes. which severely 
reatrict the A. (non-special form) values. 
the A, (special form) value, In lAEA 
regulations are reduced to 3 curies for 
plutonium-238. 2 curies for plutonium-
239, and a curies for americium-241. 
Because of the economic impact for 
neutron 1ource1 (oil well-logging 
industry) and heart pacemakers (health 
industry), the reduced limit• proposed 
have been reevaluated. with the 
conclusion that the criteria are 
sufficiently conaervative without the 
arbitrary limit to warrant retaining the 
2.0-curie limits for domestic 1hipment in 
these cases. An exception hae thus been 
introduced into I 71.10, "Exemption for 
low-level materials," retaining the 2.0-
curie limit for domestic transport of 
americium and plutonium in 1pecial 
form. 

A commenter questioned the A, 
values in Table A-1 for the 
radionuclidea cesium-137 and strontium-
90 H the values are related to those 
which would be obtained under the 

Appendix instruction,. In each case, the 
radionucJides are part of a decay chain. 
and the comff!enter, ln calculating A, 
values. has ignored the radiation emitted 
by the daughter radionuclides of the 
decay chain. When the radiation emitted 
by the daughter radionuclides is 
considered, there is no discrepancy. The 
instructions in Appendix A, Section ll; 
"mixture of radionuclides. lncluding· 
radioactive decay chains," have been 
modified to clarify this matter. 

Comparison With Current Regulation, 

Set forth below 11 a cross-index of 
1ections contained in this final revision 
of Part 11, the previous effective 
regulation, and IAEA Safety Series No. 
e, "Regulations for the Safe Transport of 
Radioactive Materials-1973 Reviaed 
Edition (A1 Amended)," dated 1979. 
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Admialstratlve Requlrementa 
The Comml11ion has determined that 

neither the Council on Environmental 
Quality guidelinet, 40 CFR Part 1500, nor 
the !1,;RC resulatlon1 In 10 CFR Part 51, 
"Llcenslna and Regulatory Policy and 
Procedures !or Environmental 
Protection," requires the NRC to prepare 
an environmental impli:t statement for 
thisrevision of 10 CFR Part 71. , 
Concunently with the publication of thil 
notice of rulemalcir.g, the Commission is 
makinl available in its Public Document 

Room at 1717 H Street, NW., 
Washington, DC, an "EnviroM1ental 
Impact Appraisal of Changes to 
Radioactive Material Transport 
Regulations," to support the negadve 
Declaration required by 10 CFR Part Sl. 

Paperwork Reduction A.ct Stateraeal 
The Information collection requirements In 
thjs final rule were not rev! eweid by the 
Office of Mariqement and Bud1et at the 
proposed rule sta1e because the proposed rule 
was published prior to April 1, 1981, when 

IAEA:'J._._ 

10t-10ll. 

10..1ca 
1C.,14 

I01. 

121.IOM1._ 

.. ... ..... 
1111. 
11M.._ 
ZV,.205, IIIIIIDI. 
u.. ur. 
aa,·ZM. 

1111. 
905-CCII, 11MIL ... 
111. -
73-7U,lflll'l'III. 
711-711, MCI 1111. 
72&-737. 
731-711. 

1113. ,.. .,. 

... -.... ,.. 
the Paperwork Reduction Act became 
effective. Therefore, the Nuclear Repl1tory 
Commission ii rubmltti III thu flna1 rule to 
the Office of Management and Buqet for 
any review appropriate under the Act 
(4-4 U.S.C. 3501 et seq.). The effective 
date for the infonnation collection 
requirements in thj I rule provida the 60 day1 
required for 0MB review. 

u.t of Subject, la 10 CFR Put ft 
Haurdoua materf1l1-tran1portatfon. 

Nudeu material,, Pacbgins and 
containers, Penalty, Rtportina and 
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recordkeeplng requirements. 

Under the authority of the Atomic 
Energy Act of 1954, a11 amended. the 
Energy Reorganization Act of 1974, ao 
amended, and 5 U.S.C. 552 and 553, ihe 
following revision in its entirety of 10 
CFR Part 71 is published as a document 
1ubject to codification. 

l!l8 FR 38449 

Published 8/24/83 

10 CFR !Part 71 

Rule To Achieve Compatibility With 
the Transport Regulations of the 
International Atomic Energy Agency 
(IAEA) 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule; correction. 

SUMMARY: In a Federal Register 
document published on August 5, 1983 
(48 FR 35600), the U.S. Nuclear 
Regulatory Commission (NRCJ revised 
its regulations for the transportation of 
radioactive material to make them 
compatible with those of the 
International Atomic Energy Agency 
(IAEA) and thus with those of most 
major nuclear nations of the world. This 

notice contained a number of 
typographical errors which are corrected 
below. In addition, Table A-1 is 
reprinted in a larger format for reader 
convenience. 
FOR FURTHER INFORMATION CONTACT: 
Donald R. Hopkins, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone: 301-443-7878. 
SUPPLEMENTARY INFORMATION: 
Corrections are made to the following 
pages: 

1. On page 35601, column three, in the 
second complete paragraph, line 15. 
"betaemitting" is corrected to read 
"beta-emitting". 

2. On page 35602, column one, the 
fourth item in the third column of the 
table under the sentence which begins, 
"The radionuclides which are affected 
in Case 1 are:" "Te-127M" is corrected 
to read "Te-127m". 

3. On page 35602, column one. the 11th 
item in the first column of the table 
under the sentence which begins, "The 
radionuclides which are affected in 
Case 2 are:" "Cu67" is corrected to read 
"Cu-67". 

4. On page 35603 in column two, just 
above the center heading "Public 
Comments and Detailed 
Considerations" insert this paragraph: 

On October 1, 1976, Diagnostic 
Isotopes Incorporated petitioned the 
Commission to include the radionuclide 
lead-201 in Appendix C of 10 CFR Part 
71. as a Transport Group IV 
radionuclide. Lead-201 decays in a short 
time to thallium-201 which is useful in 
clinical nuclear medicine. This final 
revision of 10 CFR Part 71 includes !ead-
201 in the table of radionuclides with a 
Type A quantity of 20 curies, thus 
granting the petition. 

5. On page 35604, column one. line 

three, "radiocative" is corrected to rend 
"radioactive". 

I\. On page 35604, column three. in line 
five. "§ 710" is corrected to read 
"§ 71.0". 

7. On page 35606, column one, in the 
first complete paragraph, line 19, "radio
active" is corrected to read 
"radioactive". 

8. On page 35606, column three, in the 
first complete paragraph, line four. 
delete the "=" which precedes the 
number 90. 

PART 71-{CORRECTED] 
9. On page 35608, column one, Subpart 

H-Quality Assurance, eighth entry 
which reads "71.115 Control of 
purchased material equipment, and 
services." is corrected to read "71.115 
Control of purchased material. 
equipment, and services." 
§ 71.0 [Corrected] 

10. On page 35608, in § 71.0, line two. 
"Requirements" should be corrected to 
read "requirements". 

§ 71-4 [ Corrected J 
11. On page 35609, column two, in line 

eight of paragraph (5), "disintergations" 
is corrected to read "disintegrations". 

§ 71-12 [Corrected) 

12. On page 35610, in § 71.12(e), a 
period is added to the end of the 
sentence. 

§ 71.16 [Corrected] 

13. On page 35611, in § 71.16(c](2). line 
7, "license" is corrected to read 
"licensee". 

§ 71.18 [Corrected] 

14. On page 35611, in § 71.18(c), delete 
the word "the" in line five, and the 
formula should be corrected to read as 
follows: 

15 
Minimum Transport Index = (0.40+0.67y+z] (1- ---J. 

x+y+z 

§ 71.20 [CorrectadJ 

15. On page 35612, in § 71.20(b](6), 
Table I should appear in paragraph (i) 
and Table II should appear in paragraph 
(ii). 

§ 71.24 [Corrected) 

16. On page 35612, in § 71.24(b](6), 
Table Ill should appear in paragraph (i] 
and Table IV should appear in 
paragraph (ii). 

§ 71.31 [Corrected] 

17. On page 35613, in § 71.31(a)(3), the 
word "descriptions" is corrected to read 
"description". 

18. On page 35613, column one, Table 

III. the final item in the second column, 
headed "Permissible maximum grams of 
uranium-235 per consignment" is 
corrected to read "15,000". 

§ 71-33 [Corrected] 

19. On page 35613, in § 71.33(a)(6), the 
final word is to read "coolant." 

§ 71-45 [Corrected] 

20. On page 35614, in § 71.45(b](2), line 
two, the word "tie-down" should not be 
hyphenated. 

§ 71-75 [Corrected] 

21. On page 35617, in § 71.75(b), line 
three, "beding" is corrected to read · 
"bending". 
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22. On page 35617, in I 71.75(d), line 
eight, "grater" is corrected to read 
"greatef'. 

23. On page 35617, in I 71.75(d), line 
11, the expression "(l.3 X 10-a atm 
cm3 s)" is corrected to read "(13.3 )( · 
10-4 atm cm3 /s)." . · . 

24. On page 35617, iii I 71.75(d), line 
14, the expression "10-e".is correc;ted to 
read "10-9", · · 

§ 71.77 [Corrected] 

25. On page 35617, in§ 71.7i(c), line · 
12, the word "force" is corrected to read 
.. face''. 

§ 71.87 [Corrected] 

. 26. On page 35618, in § 71.87(i)(l), line 
11, the word "and" is corrected to read 
0 on ... 

§71.107 [Corrected( 

27. On page 35621, in§ 71.107(b), line 
two, the word "indentification" is 
corrected to read "identification". 

Appendix A-{Corrected] 

28. On page 35623, in Appendix A.1.(1), 
line five, the word "radionculides" is 
corrected to read "radionuclides". 

29. On page 35623. in Appendix 
A.11.(5), line five, the word 
"radionculides" is corrected to read 
,"radionuclides". 

30. On page 35623, in column one of 
TABLE A-1, lines 6, 9, and 10, the 
footnote indicator "1" is corrected to 
read 11*". 

.31. On page 35625, in column one of 
TABLE A-1, lines 10, 11, 12, 13, 14, and 
15, the footnote indicator "1"' is 
corrected to read"*", 

32. On page 35(J26, in column_ one of 
Table A-1, lines 17, 18, 67, 68, 69, 70, 71, . 
12; 73, and· 74, the footnote indicator "1" 
is corrected to read ...... On line 4.5 the 
footnote indicator '.'2" is correcie,d' to 
read "**". On line 62 the footnote 
indicator "3" is corrected to read "• • • ". 

33. On page 35625, in columns three 
and four, lines 71, 72, 74, and 76, the 
entry is corrected to read, ."Unlimited". 

34. On page 35626, columns three and 
four, lines 4, 42, 44, 58, 59, and 61 the 
entry is corrected to read "Unlimited", 

35. On page 35626, column five, line· 
four, "20 X 10-11" is corrected to read 
"2.0 X 10-11". 

36. On page 35626, column five, line 
44, "2.2 x 107-" is corrected to read 
"2.2 X 10-7". 

37. On page 35626, column five, on 
lines 59 and 61 the entry is corrected to 
read (SEE TABLE A-4). 

38. On page 35626 line 60 is corrected 
to read: 

U ~-... Unlimlled ........ Unimlted ......... (Soe tab18 
' ....... , 

20% o, 100.................. 0.1 .................... (See table 
llffll'IOI'. A--4) 

39. On page 35627, lines one, two, and 
four, footnote indicators "1", '.'2", "3", 
are corrected to read, ... ": "**", "** .... 

40. On page 35627, lines six, seven, 
eight, and nine, delete footµotes 
"4 Unlimited" . 
"5 Unlimited 100" 
'"6 Unlimited 0.1" 
"7 See Table A-4". 

41 On page 35627, Table A-2, in the 
first column "> 2.0" is corrected to read 
")2.0". 

42. On page 35627, ''TABLE A-." is 
corrected to read "TABLE A-3.". 

43. On page 35627, in TABLE A-4, in 
the heading of first column, "wt" is 
deleted from first line and second line is 
corrected to read, "wt % 236U present". 

44. On page 35627, in TABLE A-4, 
column 2, line 13 "2.2 X 1~7" is 
corrected to read "2.2 X 10-7 ", 

Dated at Bethesda, MD this 17th day of 
August, 1983. 

For the Nuclear Regulatory Commission. 
Victor Stello, Jr., 
Acting Executive Director for Operations. 

~48 FR453111 

Published 10/5/83 

Effective 9/6/83 

10 cfi:I ll'art 71 

Rule To Achieve CompallbBlty With 
the Transport RegulatJonl of Ille . 
Intern.atonal Atomic Energy Agencr 
(IAEA) 

ARIICY: Nuclear ResuJatoey 
Commi1aion. 
ACnGII: Fin.al rule; srant of petitioaa. 
correctiOll, pliirtial au1peuion of 
effective date. 

IUMMARY: In a Federal lleglstilr 
document published on Augu1t s. 1983 
(48FR 35eOOJ, the U.S. Nuclear 
Replatory Commi11&lon [NRC) revlued 
its regulatiOD11 for the truaportatlon of 
radioactive material to make them 
compatible witla those of the 
International Atomic Enera Aaency 

(IAEA) and Ihm wflh thoae of moat · 
major Dllclear mationa af the world. 11li11 
notice and a 1uhuquent mi:rection 
notice that wu published on August !4, 
198.1.(48 Fil 11449). contailled a nwnber ·' · · 
of t,posraphii;al enon, the remainder of. 
whiclt are corrected below. In addition •. ' . 
two petitions fol'. r.ulernakin,, PRM-7o-8 
and PRM-71,-3, are-granted. •. . , , 

IFFECffVI DAff: September a. 1983.-The 
information collection n,quirementa .in, . 
H 71.5, 11.1, 71.12(cJ(3}. 11.31. 7U3, · 
71.35, 11.37, 71.311. 71Jll(c), 71.85(c), 7L87 . · 
(e) and (f), 71.89, 71.91, 71.93(c), 71.9~i 
71.97, and 71.101-71.137 are 11uapendl!d 
until the Office of Management and · 
Budget {0MB) bBB completed its reyiew 
of the information collection _ 
requirements. In order to minimize 
negative impacts through the period 
before this rule becomes effective,· 
during which there are 11ome . · 
incon11i11tenciea between the presently 
effective re,iulations of NRC and the 

· · Department of Transportation (DOT), 
the NRC has adopted a policy of , ~'. 
flexi1>ility. In practical terms, in those· 
11ltuation11 where compliance .with a new 
DOT requirement would be in conflict · 
with a current 10 CFR Part 71 . , 
requirement, NRC would iJt most ca~· .. · 
·accept compliance with the new DOT 
requirement. NRC would resene 
fudgmen~ however, to take enforcement 
action in an appropriate case. 

POJI RNn'HER INFORMATION CONTACT: 
Donald R. Hopkins, Office of Nuclear 
Regulatory ReltHIJ'Cb. U.S. Nuclear , 
Regulatory Commission. Washington, 
D.C. 20555, Telephone: 301-443-7878. . 

IUPPUIIENTARY INFORMATION: 
Correction11 are made to the following 
pages: . 

1. On page 35603, as corrected by a 
· document appearing at 48 FR 38449, in . 
column two, just above the first · · · · 
paragraph which begin• "Ort October 1, 
11176," insert thiu paragraph: 

On July 18, 1977, Eberline Instrument · 
Corporation petitioned the Commi1&ion . ' 
(PRM-70-6} to approve the air transpqrt ,; : 
of calibration or reference sources · · 
which contain not more than five 
mic:rocurieu of plutonium and which are· . 
generally licensed purguant to 10 CFR · 
7o.t9, ".General license for calibration or · ., 
reference .iourceL" Air transportation of . . 
plutonium baa been prohibited by NRC 
order ainca Ausust 15. 197S. except 
when the plutonium ia in a medical , · 
device for individual human u111e, or is in 
a package apeclfically certified by NRC . 
a1 air-craah resistant. Thie final revision . 
of10 CFR Part .71. at G 11.88 allowa the . 
air transport of plutonium in quantities 
or concentratiom amall enoush to 
preaent no aignificant hazard to the 
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public health and safety even if the 
plutonium were released in an air crash, 
thus granting the petition. 

2. On page 35603, as corrected by a 
document appearing at 48 FR 38449, in 
column two, line five of the paragraph 
which begins "On October 1, 1976," is 
corrected to read as follows: 

"71, as a Transport Group IV 
radionuclide (PRM-71-3). Lead-201 
decays in a short"; 

3. On page 35607, the Paperwork 
Reduction Act Statement at the top of 
column three is corrected to read as 
follows: 

Symbol of radionuclide 

* u (enriched): * 

Paperwork Reduction Act Statement 

The infunnation collection 
requirements in this final rule were not 
reviewed by the Office of Management 
and Budget (0MB) at the proposed rule 
stage because the proposed rule was 
published prior to April 1, 1981, when 
the Paperwork Reduction Act became 
effective. Therefore, the Nuclear 
Regulatory Commission is submitting 
this final rule to 0MB for any review 
appropriate under the Act (44 U.S.C. 
3501 et seq.). The effective date for the 
infonnation collection requirements in 

Elemen1 and atomic number A,(CI) 

* * * 

this rule provides the 60 days required 
for 0MB review. · 

4. On page 35611, in I 71.18(c), the 
fonnula is corrected to read as follows: 

Minimum Transport Index = 
15 

(0.40x + 0.67y + Z)(l - X + y + Z J. 

5. On page 35617, in I 71.75(d), line 11, 
the expression "(1.3X10- 1 atm 
cm-'s)" is corrected to read 
"(1.3X1o-• atm cm9/s)." 

6. On page 35626, line 60 is corrected 
to read: 

Ao(CI) Speclftc activity (Cl/g) 

* • 
< 20 percent ................................................................... - .... _.................................................................................... Unlimllad. ...... -,_ .......... - UnllrnllOd .• _ ...... _......... (See_ !able A-4). 
20 pen:en1 or greater ................................................................................................................................. - ........... _ 100 .................................. -- 0.1,-·----·--·-· (Soo !able A-4) . 

* * .. .. * * • 

7. On page 35627, Table A-2, in the first column ">2.0" is corrected to read "~2.0". 
8. Sections 71.5, 71.7, 71.12(c)(3), 71.31, 71.33, 71.35, 71.37, 71,39, 71.81(c), 71.B5(c), 71.87 (e) and (f), 71.89, 71.91, 71.93(c), 

71.95, 71.97, and 71.101-71.137 are suspended. 
Dated at Washington, D.C., this 27th day o[ September 1983. 
For the Nuclear Regulatory Commission. 

Samuel J. Chilk, 
Secretary of the Commission. 

~ 48 FR 51903 
Published 11 /15/83 
Effective 11 /14/83 

10 Cfff Part 71 

Rule to Achieve Compatibility With the 
Transport Regulations of the 
lnternatlonal Atomic Energy Agency 
(IAEA) 

AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Final rule; correction; 
revocation of suspension. 

SUMMARY: In a Federal Register 
document published on August 5, 1983 
(48 FR 35600), the U.S. Nuclear 
Regulatory Commission (NRCJ revised 
its regulations for the transportation of 
radioar.tive material to make them 
compatible with those of the 
International Atomic Energy Agency 
(IAEA) and thus with those of most 
major nuclear nations of the world. That 
notice and two subsequent correction 
notices v:,:re published on August 24, 
we3 (·HI rR 38449) and October 5. 1983 

(48 FR 45381). The second correction 
notice also suspended thr. effective date 
of all sections in Part 71 that contained 
information collection requirements. 
This document corrects the remaining 
typographical errors and revokes the 
suspension. 
EFFECTIVE DATE: November 14, 1983. 
FOR FURTHER INFORMATION CONTACT: 
Donald R. Hopkins, Off:ce of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone 301-443-7878. 
SUPPLEMENTARY INFORMATION: 
Corrections are made to the following 
pages: 

1. On page 35607. the Paperwork 
Reduction Act Statement at the top of 
column thr<::e is revised to read as 
follows: 

Papel'\York Reduction Ac! Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by !he 
Office of Management and Budget on 
November 2, 1983: approval number 
3150--0008. 

2. On page 35611, in§ 71.1B(c], the 
formula is corrected to read as follows: 

3. On page 35617, in§ 71.75(d), Une 11, 
the expression "(1.3 x10- 3 atm cm3i:I)" is 
corrected to read "(1.3 X 10-• atm cm 3/ 

s)". 
4. On page 35627, Table A-2, in the 

first column ">2.0" is corrected to read 
":?2.0". 
5. The suspension of § § 71.5, 71.7, 

71.12(c)(3), 71.31, 71.33, 71.35, 71.37. 
71.39, 71.85(c), 71.87 (e) and (0, 71.89, 
71.91, 71.93(c), 71.95, 71.97, 71.101-71.137 
is revoked. 

Dated at Washington, DC. this 7th day of 
November, 1983. 

For the Nuclear Regulatory Commission. 
Samuel J. Chill.., 
Secretory of the Commission. 

15 
Mir,i-rurn lransport Inde, = (0.4C·, + D.67y + z) (I - x + y + z ) 



~ 49 FR 19623 
Publi,hed 5/9/84 
Effective 5/9/84 
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Information Collection Requirements; 
Display of 0MB Control Numbers 

See Part O Statements of Consideration 



UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS - ENERGY 

fPAFITl 
~ 

LICENSING REQUIREMENTS FOR THE STORAGE OF SPENT FUEL 

IN AN INDEPENDENT FUEL SPENT STORAGE INSTALLATION 

STATEMENTS OF CONSIDERATION 

45 FR 74693 

Published 11/12/80 

Effective 11 /28/80 

Licensing Requirements for the 
Storage of Spent Fuel In an 
Independent Fuel Spent Storage 
Installation 
AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRCJ is adding a new Part 
to its regulations to cover the specific 
licensing requirements for the storage of 
spent fuel in an independent spent fuel 
storage installation (ISFSIJ. Such 
activities are currently licensed under 
the Commission's general regulation for 
the Domestic Licensing of Special 
Nuclear Material, 10 CFR Part 70. 
Experience with licensing actions under 
this regulation demonstrated the need 
for a more definitive regulation to cover 
spent fuel storage in an ISFSI. This new 
Part was developed to meet this need. 
DATES: Effective date: November 28, 1980. 

Note.-The NRG did not submit this rule to 
the Comptroller General for a review of its 
reporting and recordkeeping requirements 
because the projected number of licensees 
involved, fewer than 10, makes it exempt 
from the Federal Reports Act, as amended, 44 
USC 3512. 

FOR FURTHER INFORMATION CONTACT: 
Dennis W. Reisenweaver, Office of 
Standards Development, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, (301) 443-5910. 
SUPPLEMENTARY INFORMATION: On 
October 6, 1978, the. NRC published in 
the Federal Register (43 FR 46309) a 
notice of proposed rulemaking covering 
the storage of spent fuel in an 
independent spent fuel storage 
installation (ISFSI). In addition, copies 
of the proposed rule with a request for 
comments were sent to individuals, 
organizations, and government agencies 

thought to be potentially interested in 
this subject. 

Seventy letters, containing more than 
600 individual comments, were received 
in response to this request. Individual 
letters were submitted on behalf of 
several contributors. In addition, 

comments were received from interested 
NRC staff members. The comments 
covered generic subjects in addition to 
ones addressed to specific sections of 
the draft rule. After a careful 
consideration of all of the comments 
received, the Commission has adopted 
10 CFR Part 72 in effective form. Major 
issues contained in these comments and 
resulting changes in the rule are 
discussed below. The detailed responses 
to individual comments are documented 
in NUREG--0587, "Analyses of 
Comments on 10 CFR Part 72." Copies of 
this report are available from the 
Division of Technical Information and 
Document Control, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555. 

Issues Addressed in Public Comments 

1. Need for a Rule at This Time. Fifty 
commenters showed a broad recognition 
of the need for the proposed rule at this 
time and endorsed this action by the 
NRC, although exceptions were taken to 
some of the specific requirements. 
Twelve commenters were opposed to 
this rule and its promulgation at this 
time. For example, some of these 
commenters expressed a concern that 
the promulgation of a rule covering 
spent fuel storage would decrease 
pressures on both industry and 
government to solve the radioactive 
waste problem. Others advocated a halt 
to the generation of spent fuel, i.e., shut 
down nuclear power plants until the 
waste problem is solved. 

Following the President's deferral of 
reprocessing of spent fuel in April 1977 
came the general recognition that, 
regardless of future developments, spent 
fuel would have to be stored for a 
number of years prior to its ultimate 
disposition, and that the storage of spent 
fuel in an ISFSI would be a likely 
additional new step in the nuclear fuel 
cycle. The NRC expects a number of 
license applica lions covering this 
activity in the near future. Part 72 
establishes specific regulatory 
requirements for this activity. 

It is the judgment of the Commission 
that the promulgation of Part 72, which 
is designed to codify certain existing 
regulatory practices and better define 
licensing requirements covering the 

storage of spent fuel in an ISFSt is 
consistent with the NRC objective of 
having applicable regulations in place to 
meet anticipated needs. 

2. Purpose and Scope of Part 72. In the 
opinion of those commenters who 
consider spent fuel to be a high-level 
waste, the licensing of sent fuel storage 
is the de facto licensing of the temporary 
storage of high-level wastes. Others 
commented that Part 72 could be 
expanded to cover the temporary 
storage of high-level wastes in a facility 
like an ISFSI to allow further 
radioactive decay prior to placement in 
a repository. 

Part 72 is limited in scope to the 
temporary storage (up to 20 years with 
renewal at the option of the 
Commission) of spent fuel (and 
radioactive materials associated with 
spent fuel storage) in facilities designed 
specifically for this purpose. The 
purpose of Part 72 is to prescribe the 
regulatory requirements for this activity. 

The Commission has stated that spent 
fuel from power reactors is high-level 
waste for the purposes of Section 202(3) 
of the Energy Reorganization Act. 1 Thus 
an ISFSI that is operated by the 
Department of Energy must be licensed 
by NRC. 

3. De Facto Support of Nuclear Power. 
Some commenters interpreted the 
promulgation of Part 72 as de facto 
support by the Commission of the 
continuing production of electricity by 
nuclear power (and its resultant waste 
generation) without a national waste 
management policy. The Commission's 
intent in promulgating Part 72 is simply 
to have applicable regulations in place 
for the protection of the health and 
safety of the public and of the 
environment if applications are received 
for the storage of spent fuel in an ISFSI. 
The Commission's position on the 
subject of waste management was 
addressed in the Federal Register notice 
on 10 CFR Part 51, published on August 
2, 1979 (44 FR 45362) promulgating a 
final rule which sets out in Table S-3, 
Table of Uranium Fuel Cycle 
Environmental Data, revised 
environmental impact values for the 

1 Statement of Dr. Joseph R. Hendrie, then 
Chairman of the U.S Nuclear Regulatory 
Commission before the Committee on Energy and 
Natural Resources. U.S. Senate. May 10, 1979. 
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uranium fuel cycle including waste 
disposal and the notice of proposed 
rulemaking on 10 CFR Parts 50 and 51, 
"Storage and Disposal of Nuclear 
Wastes," published on October 25, 1979 
(44 FR 61372). 

4. Adequacy of Technology Base. A 
number of commenters questioned the 
adequacy and availability of !Jte 
technology base for the development of 
a rule covering extended spent fuel 
storage. In fact, there is a very broad 
technology base for both wet and dry 
modes of spent fuel storage for the 
contemplated lifetime of an ISFSI. 

Water basins are simple structures 
that have been used since the mid-1940s 
for the handling, transfer and storage of 
spent fuel and other highly radioactive 
sources such as 6°Co and for the 
shielding of research reactors, initially 
at government plants and later at 
commercial reactors. The engineering 
practices and procedures involved in 
their design and construction are well 
established. The operation of a water 
basin is also straightforward, the water 
chemistry is well established, and the 
maintenance of high quality basin water 
is readily achievable. These water 
conditions are essentially non-corrqsive 
to both the materials involved in the 
basin itself and the components of spent 
fuel assemblies from commercial light 
water reactors. Both experience and 
theoretical analyses of basin storage 
conditions indicate that spent fuel can 
be stored underwater for several 
decades without serious degradation. 

Although dry storage has not been 
used for commercial light water reactor 
(LWR) fuels, dry storage has been used 
for a number of years for other types of 
spent fuels and other highly radioactive 
materials, particularly at the Idaho 
Nuclear Engineering Laboratory. Dry 
storage is used for spent MAGNOX · 
fuels at the Wyfla Power Station in 
Wales. Canada is developing dry 
storage for CANDU reactor fuels, and 
the U.S. Department of Energy (DOE) is 
evaluating the storage of high burnup 
LWR fuels both in concrete and steel 
canisters similar to the Canadian design 
and in near-surface dry well storage at 
the Nevada Test Site. 

5. ls Spent Fuel Storage a Low Risk 
Operation? Some commenters 
questioned whether the extended 
storage of spent fuel is a low risk 
operation as stated in the preamble to 
the proposed rule. 

Radiological risks to the public result 
from a release of radioactive materials 
and their dispersal to the environment. 
Once in place, spent fuel storage is a 
static operation and during normal 
operations the conditions required for 
the release and dispersal of significant 

quantities of radioactive materials are 
not present. There are no high 
temperatures or pressures present 
during normal operations or under 
design basis accident conditions to 
cause the release and dispersal of 
radioactive materials. This is primarily 
due to the low heat generation rate of 
spent fuel with more than the one year 
of decay before storage in an ISFSI 
required by the rule and with the low 
inventory of volatile radioactive 

. materials readily available for release to 
the environs. 

However, it is essential to maintain 
safe storage conditions. For water 
basins, this means that the pool 
structure, storage racks and possibly 
other items such as crane tiedowns, 
must be designed to withstand the 
maximum potential natural phenomena, 
including earthquakes, to which the 
ISFSI may be exposed. For this reason, 
the rule stresses the selection of sound 
sites and designing for the most severe 
natural phenomena reported for the site 
and surrounding area. The same 
considerations are applicable to ISFSI 
designs other than water basins. 

6. Coverage of Dry Storage and 
Existing Facilities. A number of 
commenters suggested that the purpose 
and scope be written in more definitive 
language and specifically to cover dry 
storage and other radioactive materials 
associated with spent fuel, recognizing 
that this was intended in the proposed 
rule. The wording was changed for 
improved clarity in response to these 
suggestions. In addition, paragraph 
72.2(c) was added to the scope to clarify 
the fact that this rule covers both wet 
and dry storage. Other appropriate 
changes were made in the body of the 
rule to further clarify this point. 

7. Types of Fuel Covered and Decay 
versus Fuel Characteristics. Comments 
were received suggesting that the rule 
be broadened to cover other than LWR 
spent fuel, e.g., CANDU reactor fuel '.hat 
might be received from abroad. In 
response, the definition of spent fu•.il 
was broadened to cover all types •Jf 
power reactor fuels. An ISFSI would 
have to be designed to accommodate the 
types of spent fuel to be stored, and any 
restrictions on fuel types would be a 
subject of license conditions. 

Some commenters questioned the one
year decay stipulation, preferring that 
this requirement be expressed in terms 
of specific power, burnup, or other 
pertinent fuel characteristics. In 
practice, specific power is important 
only for freshly discharged fuel as the 
power level prior to shutdown is the 
controlling factor for the concentration 
of short-lived radionuclides present in 
spent fuel. The long-lived radionuclides 

'present in spent fuel are proportional to 
burnup; but within the limits of expected 
burnups, this is not a significant factor 
for spent fuel aged more than one year. 

The one-year decay stipulation has 
been retained as this is a basis for the 
requirements of Part 72, i.e., the 
presumption is made that no short-lived 
radionuclides are present and the levels 
of volatile radioactive materials are very 
substantially reduced. 

Inasmuch as the definition of spent 
fuel eligible for storage in an ISFSI 
[Section 72.3(v)] specifies that the fuel 
must have undergone at least a year's 
decay since its irradiation in a power 
reactor, any facility for temporary 
storage of fuel irradiated in a power 
reactor which has not undergone a 
year's decay would be licensed under 
Part 50 rather than Part 72. 

8. Definition of Temporary Storage. In 
response to comments, a definition of 
temporary storage has been added as 
paragraph 72.3(x). Temporary storage, in 
the context of Part 72, means "interim 
storage of spent fuel for a limited time 
only, pending its ultimate disposal." 

9. Material Versus Facility License. 
Some confusion and misunderstanding 
over the differences between a Part 70 
"material" license and a Part 50 
"facility" license was reflected by a 
number of commenters. Under Part 70, a 
licensee is authorized to receive title to, 
own, acquire, deliver, receive, possess, 
use, and transfer special nuclear 
material for a stated purpose, such as 
fuel manufacturing, to be carried out in 
an approved plant complex; however, 
the plant itself is not licensed but its 
operation is regulated. Under Part 50, a 
licensee is authorized to transfer or 
receive in interstate commerce, 
manufacture, produce, transfer, acquire, 
possess or use a production or 
utilization facility, as defined by the 
Atomic Energy Act; the license covers 
the facility, not the material. The 
possession of fuel by a reactor licensee 
is covered under a Part 70 license, which 
is incorporated into the Part 50 license. 
The licensing of spent fuel storage in an 
ISFSI under Part 72 is a material type of 
license; however, Part 72 includes 
requirements for an ISFSI that are 
conditions under which a license to 
possess spent fuel will be issued. 

10. One License Application and One 
Safety Analysis Report. For some time 
the NRC has endeavored to simplify its 
regulations and licensing activities. As 
spent fuel storage in an ISFSI is a simple 
operation, does not require a complex 
plant and is subject to few controversial 
technical issues, a one step licensing 
procedure requiring only one application 
and one SAR was adopted in Part 72. 
This one step licensing procedure was 
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the subject of a number of comments. It 
is believed that the rewording of the text 
of the rule plus the discussions of 
individual comments in NUREG--0587 
have clarified requirements and the one 
application and one SAR requirement 
has been retained in Part 72. However, it 
should be recognized that locating an 
ISFSI on a nuclear power plant site may 
require an amendment to the Part 50 
license to take into account possible 
interactions with the ISFSI. 

Section 2.764 of 10 CFR Part 2 has 
been amended by adding a new 
parag~aph (c) which provides that an 
initial decision directing the issuance 
under 10 CFR Part 72 of an initial license 
for the ·construction and operation of an 
independent spent fuel storage 
installation (ISFSI) shall not become 
effective until review by the 
Commission has been completed and 
that the Director of Nuclear Material 
Safety and Safeguards shall not issue 
such an initial license until expressly 
authorized to do so by the Commission. 
This amendment does not affect and is 
not intended to alter in any way the 
previous action of the Commission 
temporarily suspending the immediate 
effectiveness rule (10 CFR 2.764 (a) and 
(bl) in certain proceedings as provided 
in Appendix B to Part 2 (44 FR 65049 
November 9, 1979.) 

11. Accident Analyses. A number of 
comments addressed the subject 9f 
accident analyses, particularly an 
apparent i'nconsistency between the 24-
hour inhalation/ingestion dose 
addressed in paragraph 72.15(a)(13) and 
the 2-hour direct radiation dose used as 
a site evaluation factor in § 72.67. 

In response to those comments and 
upon further consideration, paragraph 
72.15(a)(13) was revised to require 
accident analyses to cover both 
immediate dose and long-term dose 
commitment based on the duration of 
the postulated event rather than on an 
arbitrary time limit. Accident criteria to 
be used in site evaluation were removed 
from § § 72.65 and 72.67 and placed in a 
new § 72.68 which addresses the criteria 
for establishing the controlled area for 
an ISFSI. 

12. Decommissioning Plan. The 
requirement in Part 72 that the license 
application include a plan for 
decommissioning of the proposed ISFSI 
and the financial arrangements 
therefore were the su.bject of many 
comments. The reason for this 
requirement is that the decommissioning 
plan provides design input (see § 72.76) 
and the basis for the costs of 
decommissioning. Part 72 makes it a 
requirement that adequate financial 
arrangements to cover the cost of 

decommissioning should be made before 
a license is issued. 

Although decommissioning of an 
ISFSI should require only the removal of 
surface contamination, planning for 
decontamination and decommissioning 
is an essential element of design input. 
The value of a decommissioning plan 
being developed at the license 
application stage is that this plan 
demonstrates the extent to which the 
proposed ISFSI has been designed for 
decommissioning. 

The provisions for financing the 
ultimate decommissioning of an ISFSI 
were also the subject of many comments 
reflecting that this is a problem yet to be 
resolved. This should not be a serious 
problem as the cost of decommissioning 
an ISFSI that is designed for 
decommissioning should be small 
compared to these costs for some other 
nuclear facilities. 

13. Prequalification of Part 50 
Licensees. Some commenters, 
particularly utilities, suggested that Part 
50 licensees should be considered to be 
prequalified. This suggestion was not 
adopted, although no serious difficulty is 
anticipated in the qualification of a Part 
50 licensee. A Part 50 licensee must 
satisfy the requirement in Part 72 that an 
applicant have an adequately trained 
staff committed to the design, 
construction and operation of the 
proposed ISFSI. The storage of spent 
fuel in an ISFSI is a low risk operation 
provided the ISFSI is designed, 
constructed and operated in accordance 
with required standards. A commitment 
to this effect on the part of an applicant 
is considered important. 

14. Required Detail and Updating of 
the SAR. Questions were raised on the 
required detail in the SAR and its 
updating. The single license granted 
under Part 72 prior to the start of 
construction requires considerable 
detail in the license application, 
particularly in the SAR. There must be 
sufficient detail to: (1) Support the 
findings enumer11ted in § 72.31 for the 
issuance of a license, and 

(2) Serve as the bases for both the 
license conditions applicable to design 
and construction and the license 
conditions, including technical 
specifications, applicable to operations. 

The wording has been changed 
throughout the rule to clarify this point. 

Updating the SAR during the design 
and construction phase of the project is 
required. However, such updating is 
limited to an elaboration or modification 
of the information in an approved SAR. 
Any changes involving an unreviewed 
safety question require an amendment 
to the license. An annual updating of the 
SAR after the ISFSI is built is required 

even if no changes have been made. The 
annual updating will also address the 
significance of any changes to codes, 
standards, regulations, or regulatory 
guides which the licensee has committed 
to meeting that are applicable to the 
design, construction, or operations of the 
ISFSI. Changes at an ISFSI after it is 
built are expected to be limited to 
support systems with only marginal 
safety significance. This requirement is 
comparable to that of the proposed 
amendment to § 50.71 of 10 CFR Part 50, 
commonly referred to as the "FSAR 
Update Rule." 

15. Content of Environmental Reports. 
The content of the environmental report 
required by § 72.20 was the subject of a 
number of comments. The 
environmental report required for 'an 
ISFSI is an evaluation of the 
environmental impact of the ISFSI on 
the region in which it is located, 
including the transportation that is 
involved. Discussions of generic issues 
covered by DOE and NRC generic 
environmental impact statements may 
be incorporated by reference. 

16. Provision for Public Hearings and 
State and Local Participation in the 
Licensing Process. A number of 
commenters expressed concern over the 
omission in proposed Part 72 of any 
reference to public hearings or other 
provisions covering state and local 
participation in the licensing process. In 
accordance with the requirements of 
Sec. 189a of the Atomic Energy Act, as 
amended, which provides in part ", . . 
the Commission shall grant a hearing 
upon the request of any person whose 
interest may be affected by the 
proceeding ... ," the Office of Nuclear 
Materials Safety and Safeguards has 
established the practice of publicizing 
proposed spent fuel storage licensing 
actions and holding public hearings on a 
request by any person whose interest 
my be affected. A section based on the 
provisions of § § 2.104 and 2.105 of 10 
CFR Part 2, has been added to the rule 
(See § 72.34). 

17. Applicability of License 
Conditions. Some commenters raised 
questions on the content and 
applicability of license conditions, 
recognizing that license conditions are 
an important aspect of the single 
preconstruction license issued under 
Part 72. In response to these comments, 
the wording of § 72.33 was changed to 
clarify the point that license conditions 
are applicable to design, construction, 
and operational activities:Since license 
conditions applicable to ISFSI 
operations are technical in nature, these 
have been identified by the more 
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familiar term "Technical 
Specifications." 

18. At-Reactor versus A way-Fram
Reactor Siting. Some commenters 
favored restricting the siting of ISFSis to 
reactor sites, with the thought that this 
might reduce perceived transportation 
risks and keep pressure on the nuclear 
industry to help solve the waste 
management problem. Others favored 
away-from-reactor siting, perceiving this 

· to be safest solution even though 
transportation might be increased. 

Also, some commenters interpreted 
the promulgation of Part 72 as reflecting 
an NRC bias favoring away-from
reactor siting. This conclusion is not 
correct. The NRC is not aware of any 
compelling reasons generally favoring 
either at-reactor or away-from-reactor 
siting of an ISFSI.' There are many 
factors to be considered in each 
situation and in the licensing actions 
involved; accordingly, the rule permits 
either. 

19. The Use of New Site-Related 
Terms. One subject of particular interest 
to many commenters was the use in Part 
72 of new site-related terms (·"controlled 
area," "neighboring area" and "region,") 
rather than the more familiar site
related terms used in 10 CFR Parts 20' 
and 100. 

Several considerations went into the 
development of new terms for site
related areas around an ISFSI. While the 
terminology used in 10 CFR Part 20, 
specifically 'restricted' and 'unrestricted' 
areas, applies to all nuclear facilities, it 
is limited to radiation protection 
concerns associated with normal 
operations and the means used by the 
licensee to control .the access to areas of 
potential radiation exposure. With the 
advent of as low as is reasonably 
achievable objectives and 
environmental radiation protection 
standards promulgated by the 
Environmental Protection Agency in 40 
CFR Part 190, the term "unrestricted" 
used in 10 CFR Part 20 is too narrow in 
meaning for applications to areas 
beyond the boundaries of the licensee's 
property. 

The current terminology used in 10 
CFR Part 100, specifically 'exclusion 
area' and 'low population zone', is 
applicable to postulated radiological 
consequences to individuals beyond the 
site boundary from potential accidents 
in test and power reactors. Its 
applicability is limited to specific types 
of nuclear reactors, not other nuclear 
installations, and to well-defined 
reference dose guidelines and risks 
associated with such nuclear reactors. 
The terminology used in 10 CFR Part 100 
is too restrictive in meaning for use at 
multi-purpose sites and was never 

intended to be used for other than 
reactor sites. The use of these terms 
from 10 CFR Part 100 for an ISFSI is 
inappropriate. 

Furthermore, the "Report of the Siting 
Policy Task Force," NUREG--0625, has 
recommended several changes in the 
basic criteria of 10 CFR Part 100. 
Therefore using the current terminology 
of 10 CFR Part 100 in 10 CFR Part 72 is 
not appropriate due to the potential 
changes that may be made in Part 100. 
For example, it is proposed to change 
the term (and definition) of "low 
population zone" to "emergency 
planning zone" (EPZJ. This terminology 
was used in the proposed revision of 
Appendix E (now titled "Emergency 
Planning and Preparedness for 
Production and Utilization Facilities") to 
10 CFR Part 50, that was published for 
comment on December 19, 1979. 
Consistent with this proposed revision, 
the term "neighboring area" in 10 CFR 
Part 72 has been changed to "ISFSI 
Emergency Planning Zone" (ISFSI-EPZJ 
because these are comparable in 
concept. The size of an ISFSI-EPZ is 
expected to be much smaller than that 
of a reactor EPZ. 

20. Criteria far Establishing the 
Controlled Area; NeighboringArea, 1 

and Region as Applied to the Site of an 
/SFS/. A number of commenters 
expressed the need for criteria for 
establishing the controlled area, the 
neighboring area and the region for an 
ISFSI as these terms are used in Part 72 
and noted that there was a potential 
conflict of terms in the proposed rule. In 
response to these comments, more 
definitive criteria have been 
incorporated in the pertinent sections of 
the rule and clarifying changes in the 
text and definitions have been made. 

Another concern with the 
implementation of these defined areas 
for an ISFSI is the possible conflict in 
terminology for an ISFSI located on the 
same site with a nuclear power reactor 
licensed under 10 CFR Parts 50 and 100 
requirements. 

Part of this concern appears due to a 
misunderstanding and the impression 
that the controlled area for an ISFSI is 
the same as the exclusion area for a 
reactor and that the neighboring area 
(since changed to ISFSI-EPZ) for an 
ISFSI is the same as the low population 
zone for a reactor. In concept, thes.e 
areas are similar but the bases for their 
establishment are different. The 
controlled area for an ISFSI is not the 
same as the exclusion area for a reactor 
because the design basis accidents are 
different. Reactor accidents involve a 

1 The term "neighboring area" has been changed 
to "ISFSI-EPZ." 

potential release of radioactive 
materials;including short-lived species 
such as 131 1. Design basis accidents of 
concern at an ISFSI primarily involve 
direct radiation from exposure to the 
spent fuel rather than releases of 
radioactive materials. The areas 
requiring control or protective action 
measures for the protection of the public 
are quite different and hence using 
different terminology for each avoids 
confusion. 

The four site-related terms and their 
definitions, i.e., site, controlled area, 
neighboring area (now ISFSI-EPZ), and·. 
region, establish each of the 
geographical areas and the 
interrelationship that would exist 
between these areas and the need to 
protect public health and safety and the' 
environment. The site means the real · 
property on which the ISFSI is located. 
The controlled area, which may or may 
not be the same as the site, has the 
purpose of defining licensee control for 
meeting regulatory licensing · 
requirements. The controlled area, in 
most cases, will be enclosed by some 
physical barrier such as a fence, to 
provide the needed control of activities 
within the area. Beyond the controlled · 
area, the licensee does not necessarily 
exercise authority over activities. 

The ISFSI-Emergency Planning Zone 
(ISFSI-EPZ) is that area in the 
immediate vicinity of an ISFSI upon 
which local and State governments 
should base their radiological response 
plans. The requirement to define a 
neighboring area in the proposed 10 CFR 
Part 72, in which State and local 
governments could take protective 
action in the event of an emergency, is 
comparable in concept to the emergency 
planning zones for reactors. The term 
ISFSI-EPZ has been adopted to 
differentiate this zone and its 
requirements from those of an EPZ for a 
reactor. 

The regions around an ISFSI site will 
vary in geographical area and location 
depending upon the event being 
evaluated to determine its impact on the 
ISFSI. A region has the purpose of 
defining the area within which such an 
event can have an impact on the public 
health and safety or environment. This 
impact must be assessed from the 
consequences postulated for the events 
evaluated. 

21. Dose Limits for Normal 
Operations and Accidents. A number of 
commenters addressed the subject of 
dose limits for normal operations and 
accidents. Although spent fuel storage is 
not specifically identified as a fuel cycle 
operation in 40 CFR Part 190, 
"Environmental Radiation Protection 
Standards for Nuclear Power 

l 
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Operations," the dose limits specified in 
this regulation are used in Part 72. 
Section 72.67 was rewritten to better 
clarify the requirements on effluents and 
direct radiation during normal 
operations and anticipated occurrences. 

The accident dose limit of 5 rem was 
placed in a new § 72.68, that defines the 
criteria for establishing a controlled 
area for an ISFSI. The 2-hour criterion 
was deleted; the controlling design basis 
accident for the specific ISFSI covered 
in the application is to be evaluated. The 
5 rem cumulative exposure limit is 
derived from protective actions 
recommended by EPA for projected 
doses to populations for planning 
purposes. 2 

The reference to 24 hours in 
paragraph 72.15(a)(13) was deleted; the 
requirements for the accident analysis 
section of the SAR were changed to call 
for the evaluation of a dose commitment 
due to the event that would take into 
account the total dose from a single 
exposure as well as dose reduction due 
to protective action. 

In response to comments on the 
applicability of Appendix I to 10 CFR 
Part 50 and Part 100 to an ISFSI, 
Appendix I is applicable only to light 
water cooled power reactors and Part 
100 is applicable only to power and test 
reactors. Neither of these regulations is 
applicable to an ISFSI. 

22. Geological and Seismological 
Investigations. In the proposed rule, the 
geological and seismological 
investigation requirements for an ISFSI 
site were based on the reasoning that it 
should be possible to select sound sites 
for the few ISFSis expected to be built. 
Seismologically, a sound site was 
considered one having potential ground 
motion of less than 0.25 g from 
earthquake with a return period of 500 
years. This earthquake potential could 
be determined on a probabilistic basis; 
i.e., read from seismic zonation maps 
such as those published by the U.S. 
Geological Survey. 3 Uncertainties in 
such determinations could be offset by 
overdesign. 

This use of probabilistic techniques 
was considered appropriate as a site 
selection criterion; it was not intended 
to be used for determining the design 
earthquake for structures. Assuming a 
sound site as defined above, the use of a 
standard design earthquake of 0.25 g 
(which has a return period that is much 
greater than 500 years) was considered 

'EPA 520/1-75--001, "Manual of Protective Action 
Guides and Protective Actions for Nuclear 
Incidents," September, 1975. 

'Such as Algermissen and Perkins, l'SGS. Open 
File Report 76-416, 1976, "A Probabilistic Estimate 
of Maximum Acceleration in Rock in the Con\jl!uous 
United States." 

conservative and adequate to offset 
uncertainties in an evaluation of a 
specific site on a probabilistic basis. 

However, it was not possible to 
obtain a consensus among experts in the 
field on this approach. It was generally 
agreed that probabilistics techniques are 
adequate to determine potential 
seismicity on a regional basis, but these 
techniques are not yet adequately 
developed for application to a specific 
site. 

As an alternative, the proposed rule 
allowed a site specific "g" value to be 
determined by the procedures of 
Appendix A to Part 100, "Seismic and 
Geologic Siting Criteria for Nuclear 
Power Plants." This provision was in 
Subpart E, "Siting Criteria," and was 
intended for use in the evaluation of site 
characteristics, such as potential soil 
liquefaction, under earthquake 
conditions in areas of low potential 
seismic activity where the use of the 
standard design earthquake of 0.25 g 
was considered to be unduly restrictive. 

The final rule makes a differentiation 
between the regions east and west of 
the Rocky Mountain Front, 
approximately 104' west longitude, and 
in the east makes a further 
differentiation between areas of low 
seismic potential and areas of known 
seismic potential, including, but not 
limited to, New Madrid, Mo.;. 
Charleston, S.C.; and Attica, N.Y. 

In areas of low seismic potential in 
the eastern United States, a proposed 
site will be considered acceptable if the 
results from onsite foundation and 
geological investigation, literature 
review, and regional geological 
reconnaissance show no unstable 
geological characteristics, soil stability 
problems, or potential for vibratory 
ground motion at the site in excess of an 
appropriate response spectrum 
anchored at 0.2 g. Unstable geological 
characteristics are defined as capable 
faults, surface offset potential, 
subsidence or collapse features, uplight 
or downwarp, active tectonism, or 
landslide or mudflow potential. In the 
western United States and in regions of 
known seismic potential in the eastern 
United States, the seismicity at a 
proposed site must be evaluated by the 
criteria and level of investigations of 
Appendix A of 10 CFR Part 100, 
"Seismic and Geologic Siting Criteria for 
Nuclear Power Plants." 

The conservatism reflected both in the 
use of a standard design earthquake of 
0.25 g for the design of structures at sites 
in areas of low seismic potential or the 
alternative of developing a site specific 
design earthquake by the very thorough 
investigation required by Appendix A of 
Part 100 is considered necessary and 

appropriate for the protection of an 
ISFSI which could contain a large 
inventory of spent fuel. The Commission 
is considering a revision of Appendix A 
to Part 100. However, it is anticipated 
that such revision would be in the 
nature of a clarification of its 
requirements and that the rule would 
still be applicable to ISFSI siting. 

The principle of selecting. sound sites 
has been retained in the final rule. For 
example, floodplains and sites that lie 
within the range of strong nearfield 
ground motion from earthquakes on 
larger capable faults should be avoided. 
This principle is consistent with the 
recommendations in the "Report of the 
Siting Policy Task Force," NUREG--0625. 

23. The ISFSI Design Earthquake 
(ISFSI-DE). The standardized ISFSI-DE 
of 0.25 g for massive structures, such as 
water basins, has been retained in the 
final rule for use at sites east of the 
Rocky Mountain Front that are in areas 
of low potential seismic activity and 
hence do not need to be evaluated by 
the criteria and level of investigations of 
Appendix A of 10 CFR Part 100. 

For sites west of the Rocky Mountain 
Front and in regions in the eastern 
United States of known seismic activity, 
the ISFSI-DE must be determined using 
the level of investigations and the 
criteria of Appendix A of 10 CFR Part 
100, including the requirement that it be 
no less than 0.10 g. 

For an ISFSI that is located on a 
power plant site which has been 
evaluated by the criteria and level of 
investigations of Appendix A of 10. CFR 
Part 100, the ISFSI-DE for structures 
shall be equivalent to the safe shutdown 
earthquake (SSE) for a nuclear power 
plant. 

For ISFSI's which do not involve 
massive structures, such as dry storage 
casks and cannisters, the required 
design earthquake will be determined on 
a case-by-case basis until more 
experience is gained with the licensing 
of these types of units. 

24. Probability Basis Used for Other 
Natura/Phenomena. Some commenters 
wanted to go one step further and use a 
probabilistic basis for other natural 
phenomena such as tornadoes and 
floods. It has been common practice in 
the United States to use probable. 
maximum events as design bases for 
radiological safety-related structures, 
systems, and components. When a 
frequency or probabilistic analysis of 
historical data is used to estimate such a 
low probability event, there is generally 
too much uncertainty to make the 
estimate useful for design purposes. 
Therefore, the probable maximum flood, 
for example, is estimated using 
deterministic hydrologic models which 
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utilize meteorological input that 
approaches the upper limit possible for 
that location, taking into account 
existing climate and time of year. 

25. Prequalification of Reactor Sites 
and Their Population Distributions. 
Some commenters recommended that 
reactor sites be prequalified with no site 
specific investigations required for an 
at-reactor siting of an ISFSI. While a site 
that has undergone a full safety and 
environmental review and has been 
approved for a Part 50 facility is likely to 
be found acceptable for a properly 
designed ISFSI, the pre-qualification of 
sites licensed under Part 50 without 
review in relation to the proposed 
design of the ISFSI does not seem 
prudent. Information on a specific site 
that has been submitted to the NRC in 
connection with other licensing actions 
need not be repeated in a Part 72 license 
application. It can be incorporated by 
specific references to previous 
submissions. 

26. Transportation Considerations. A 
number of commenters considered that 
the transportation involved in spent fuel 
shipments to an ISFSI could be an 
important consideration in an 
evaluation of site suitability. This might 
be particularly true of a large 
installation. The Commission agrees and 
a new § 72.70 has been added to the rule 
to specifically address this point. 

27. Missile Protection. Part 72 requires 
protection from natural phenomena with 
the exception of tornado missiles. 
Tornado missile protection at reactors is 
of concern because rupture of recently 
discharged fuel at a reactor could cause 
the potential release of volatile short
lived radionuclides, particularly 1311. 
Since the quantity of 1311 present in aged 
fuel at an ISFSI is reduced a factor of 
10 9 due to radioactive decay in the first 
year after discharge, the potential risk 
from the rupture of aged fuel is orders of 
magnitude lower for an 131 I release. The 
radionuclides which could potentially be 
released as a result of a tornado missile 
event are long-lived 85Kr and 1291. 
However, an accident evaluation in 
NUREG--0575, 5 Section 4.2.3.2, using 
conservative assumptions demonstrates 
that the consequences from the release 
of the nuclides attributable to a tornado 
missile would not be significant. Hence, 
a requirement for protection from 
tornado missiles does not appear to be 
justified. 

26. Criticality. A number of 
commenters expressed concern over the 
prospect of a criticality in an ISFSI. 

'Final Generic Environmental Impact Statement 
on Handling and Storage of Spent Light Water 
Reactor Fuel, August 1979. 

Criticality has been a subject of study 
and experiment in the nuclear industry 
and has received much attention among 
nuclear engineers. The technology used 
in evaluating a given design for 
criticality potential is now highly 
developed with sophisticated computer 
codes. These codes have been bench
marked by actual measurements in 
various kinds of lattices and 
configurations of critical arrays of fuel· 
elements. Because spent fuel storage 
racks are designed with a large safety 
factor to prevent criticality, the 
possibility of a significant criticality in 
ISFSI is very remote. 

29. Application of ALARA to 
Occupational Exposures. Some 
commenters objected to the application 
of the ALARA principle to the design of 
a facility as this might affect 
occupational exposures. These 
objections were based on two points: 

(1) The thought that ALARA applied 
only to public health and ~afety, and 

(2) Occupational exposures are 
controlled by administrative procedures. 

In response, the ALARA concept does 
apply to occupational health protection 
as specified in 10 CFR Section 20.l(c). 
Furthermore, although it is recognized 
that occupational exposures can be 
controlled to some extent by 
administrative procedures, design 
provisions such as adequate shielding of 
sources and proper equipment layout to 
minimize exposures are also important 
factors in keeping occupational 
exposures to a minimum. It is often 
impossible to fully compensate for a 
poor design using administrative 
procedures. ALARA [and its · 
predecessor ALAP) has been a 
cornerstone of radiation protection for 
many years and it has always been 
considered to apply to all types of 
exposure, occupational and public. 

30. Broadened Applicability of 
Quality Assurance Program. Some 
commenters took objection to what they 
interpreted as a broadening of the QA 
program, e.g., coverage of operations 
and the physical security system. It is 
the Commission's view that a licensee's 
QA program must cover not only design 
and construction, but all activities that 
are important to safety throughout the 
life of a facility. 

31. Certification versus Licensing of 
Operating Personnel. The safety of an 
ISFSI is achieved by static means, 
primarily its configuration. Its safety is 
not dependent on dynamic reactions to 
the manipulation of controls like a 
reactor. It is necessary that operating 
personnel be adequately trained but not 
necessarily licensed by the NRC. A 
certification by the licensee of an 

individual's proficiency to operate 
equipment is considered adequate. 

32. Definition of the term 
"Independent". The meaning of the term 
"Independent" as used in Part 72 when 
applied to an ISFSI that is located on the 
site of another licensed facility, was the 
subject of a number of comments and 
considerable staff discussion. 

An ISFSI, may be a free-standing, 
away-from-reactor, fully independent 
type of facility or it may be located on 
the site of an existing facility such as a. 
nuclear power plant. Such a location 
could have the economic benefit of 
sharing some utilities, services and 
personnel between the ISFSI and an 
existing facility on the site. 

The rule is applicable to either type of 
location and an ISFSI may be provided · 
with services from an existing facility 
and still be considered "independent." 
The use of services from an existing 
facility [i.e., electricity, makeup water, 
waste treatment, etc.) is allowable 
provided the Commission finds there is 
reasonable assurance that the 
construction and operation of the ISFSr 
will provide adequate protection to the 
health and safety of the public from the 
standpoint of both facilities involved. 

Any physical connection between · 
facilities must be evaluated, but any 
penetration of the reactor storage pool 
walls will be considered a conclusive 
showing that the ISFSI is not 
"independent" and hence is not within 
the scope of Part 72 and should be 
covered by licensing action under Part 
50. 

33. Licensing Actions Involving 
Previously Licensed Facilities. There 
are now in existence three facilities for 
spent fuel storage that have been 
subject to previous licensing actions. 
These are: 

G.E.-Morris, Ill.-built under a Part 
50 Construction Permit authorization as 
a reprocessing plant; spent fuel storage 
now licensed under Part 70; 

NFS-West Valley-now licensed 
under Part 50; 

AGNS--Barnwell, S.C.-built under a 
Part 50 Construction Permit 
authorization as a reprocessing plant; 
but no operating license issued. 

In the event of an application for use 
of one of the above facilities as an · 
ISFSI, a license would be issued if the 
facility meets the requirements of Part 
72. Such licensing actions will require 
the preparation of an environmental 
impact statement or appraisal under 
conforming amendments of Part 51. In 
this regard see § 51.5(a)[10) for issuance 
of an initial license for storage of spent 
fuel in an ISFSI at a site not occupied by 
a nuclear power reactor; § 51.5[b)[4) for 
issuance of certain amendments to a 



PART 72 • STATEMENTS OF CONSIDERATIO.N 

licr>nse fo,r storage of spent fuel in an 
lSFSI; § 51.5(b)(5) for issuance of a 
renewal license for storage of spent fuel 
in an ISFSI; and § 51.5(b](9) for issuance 
of an initial license for storage of spent 
fuel in an ISFSI on the site'of a nuclear 
power reactor. These environmental 
impact assessments will include an 
evaluation of feasible alternatives. 
However, since the ·site selectior;i 
process for an existing facility has 
already been completed, no comparative 
review of alternative sites will be 
required unless there is new information 
which could alter the original site 
evaluation findings. In practice, this 
means that alternative sites need not be 
reviewed and that the existing facility 
would be rejected for siting . 
considerations only if the site involved 
found to be unsuitable with respect to 
eithe;.safety or environmental impact 
considerations. 

An application for renewal of the 
license for the G.E.-Morris facility 
under 10 CFR. Part 70 was received on 
February 27, .1979 and has been under 
review since that time. As 10 CFR Part 
72 has· become effective prior to 
completion of this licensing action, such 
licensing action will proceed pursuant to 
10 CFR Part 72 which is specifically 
designed to cover spent fuel storage in 
an ISFSI. This is expected to result in 
some procedural delays in the G.E.
Morris proceedings. 

Pursuant to the Atomic Energy Act of 
1954, as amer;ided, the Energy· 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of the 
United States Code, the following new 
Part 72 and related conforming 
amendments of Parts 51, 70, 73 and 150 
to Chapter I of Title 10, of the Code of 
Federal Regulations are published as a 
document subject to codification. 

46 FR 36119 

Published 7/14/81 
E ffei:tive 8/13/81 

10 CFII Part 72 

Reporting Requirement. for Spent 
Fuel Storage Facllltles Subject to IA.EA 
Safeguuda 

AOINCY: Nuclear Regulator, 
Commi11lon. 

ACTION: Final nile. 

8UMIIAIIY: The CommiHion 11 amendfns 
lta regulaU0111 to make It clear that 
llcen1ee1 required to 1ubmlt lnvenlOl'J 
change reporta and material atatua 
reportl plll'9uant to the US/IAEA 
Safeguard, Asreement are not 
additionally required'to 1ubinlt material 
1tatua reporta and nuclear material 
. tran11fer reports under NRC domeatic 
1afeguarda regulations: Thi, amendment 
darlfiea Commission Intent that a 
licensee need not 1ubmit dupllcatiYe · 
reporu. . - -

ll'FECTIYE DATE: Auguet 13, 1981. 

POii FURTHEII INFORMATION CONTACT: 
Mr. E. R. Morgan, Office of Nuclear · 
Regulator, Research, U.S. Nuclear 
Regulator, CommlS1lon. Wa1hingtoa. 
DC 1.0555 (301-443-5978). 

IUPPLEIIENTARY .. FORMATION: 0n JulJ 
St, 1980, the Nuclear Regulator, 
Comml!111ion published In .the Federal 
Regl&ter (45. FR 50706) a new Part 7& to 
Title 10 of the Code of Federal 
Regulation, arid amendmeni. to 10 CFR 
Parta 40, so. 10. 150, and 170 to 
lmpl~ment the Agreement Between the 
United State, of America and the 
International Atomic Energy Agency for 
the Application-of Safeguards In the 
United State, of America. · 

On November Z. 1980 (45 FR 14893). 
the Commi111lon added a new Part 12 to 
Title 10 Implementing licensing 
requiremeni. for the storage of ,pent 
fuel In an Independent 1pent fuel 1torqe 
lnatallaHon. . _ · · 

Parta 75 and 72 both contain 
requirements for tlie 1ubmlttal of 
material 1tatus reports and material 
traufer reports (the latter are refemd . _ 
to In Part 75 by the IAEA nomenclature 
•• Inventory change reporta). The 
amendmenta which follow clarify that 
the Commi111lon does not Intend that a 
licensee 1ubmlt duplicativ~ reporte. 

Theee amendment, are.of a minor and 
non1ub11tantive nature In that they 
darify existing requiremeni.. Al a 
result. the publication of a noHce of 
propo1ed rulemaldns i1 unnece111ary and 
the requirement, of the Regulator, 
Flexibility Act do not apply. No new 
reporting ~quiremeni. 1ubject fo the 
Paperwork Redbction Act are_ lmpoeed. 

Punuant to the Atomic Energy Act of 
1954, 31 amended. the Energy . 
Reorganization Act of 1974. ae amended. 
and aectiona 552 and 553 of Title S of the 
United Statea Code, the followtn, 
amendmenta to Part 12 of Till• 10, 
Ciapter L Code of Federal Regulationa 
are publi1hed a, a document 1ubject le codlllc:atim. ' . . 

46 FR 58281 
Published 12/1 /81 
Effective 12/1/81 

10 CFR Parts 11, 19, 20, 21, 25, 72, 75, 
95, and 170 

Licensing Requirements for the 
Storage of Spent Fuel in an 
Independent Spent.Fuel Storage 
Installation; Minor Clarifying and 
Conforming Amendments 

AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Final rule. · 

SUMMARY: This document makes minor 
. clarifying amendments to the final rule 

establishing Licensing Requirements for 
the Storage of Spent Fuel in an 
Independent Spent Fuel Storage 
Installation. This document also makes 
needed conforming amendments to 
other parts of the Commission's 
regulations. The amendments are 
necessary to ensure proper application 
of the Commisi;ion's regulations._ . 
EFFECTIVE DATE: December 1; 1981. 
FOR FURTHER INFORMATION CONTA.CT: 

Dennis W. Reisenweaver, Office of 
· Nuclear Regulatory Research, U.S. 
Nuclear Regulafory Commission, 
Washington, D.C. 20555 (Phone 301-443-
5910). ' . 

SUPPLEMENTARY INFORMATION: This 
final rule amends 10 CFR Part 72 of the 
Commission's regulations as published 
in final form on November 12, 1980 (45 
FR 74693)°to conform the description of 
the general lice_nse to receive title lo and 
own spent fuel without regard to 
quantity established in lP CFR. 72.6(b) to 
the descripth;m used for COO\para ble 
general Bc~nses in· 10. CFR 31'.9, 40.21 _ 
and 70.20 of the Commission's 
regulations. These general licenses do 
not authorize the general licensees to 
receive, possess, use or transfer any 
radioactive material and are therefore 
not s·ubject to the provisions of 10 CFR 
Part 21. This charige to § 72.6(b) will 
make clear that the provisions of Part 
21, which relate to the reporting of 
defects and noncompliance and which 
apply, among others, to certain persons 
licensed to possess, use and/ or transfer 
source, bypro.du<.:I and/or spec(al 
nuclear material. "arc not applicable to 
persons generally licensed under _ 
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§ 72.6(b). In order to recognize the 
establishment of the general license in 
10 CFR 72.6(b), a minor corrective 
amendment is also made to § 72.2 which 
describes the scope of 10 CFR Part 72. 

This final rule also makes.minor 
conforming amendments to Parts 11, 19, 
20, 21, 25, 75, 95, and 170 of the 
Commission's regulations to incorporate 
in each part, as appropriate, needed 
references to new Part 72. 

Since the amendments are corrective 
and of a minor nature, good cause exists 
for omitting notice of proposed 
rulenJaking and public procedure 
thereon as unnecessary and for making 
the amendments effective upon 
publication in the Federal Register. 

Regulatory Flexibility Act Statement 

This final rule is not subject to· the 
provisions of the Regulatory Flexibility 
Act, Pub. L. 96-354, 94 Stat. 1164. The 
Commission has determined pursuant to 
5 U.S.C. 553 that a notice of proposed 
rulemaking need not be issued and that 
the rule may be promulgated in final 
form and become effective on the date 
of pub Ii cation in the Federal Register. 

Paperwork Reduction Act Statemen~ 

The provisions of the Paperwork 
Reduction Act of 1980, Pub. L. 96-511, 94 
Stat. 2812, are not applicable to this final 
rule because the final rule does not 
contain any new or amended 
requirements for recordkeeping, 
reporting, plans or procedures, 
applications, or any other type of 
information collection. 

For the reasons set out in the 
preamble and pursuant to the Atomic 
Energy Act of 1954, as amended, the 
Energy Reorganization Act of 1974, as 
amended, and sections 552 and 553 of 
Title 5 of the United States Code1 the 
following amendments to Title 10, 
Chapter 1 of the Code of Federal 
Regulations are published as a 
document subject to codification. 

47 FR 13774 
Published 4/1/82 
Effective 4/1/82 

Reporting, Recordkeeping, and 
Application Requirements 

See part 60 Statements of Consideration 

47 FR 30452 
Published 7/14/82 
Effective 10/12/82 

Protection of Employees Who 
Provide Information 

See Part 19 Statements of Consideration 

47 FR 41336 
Publh:hal 1/20/82 
Effeetlw 1/20/82 

Minor Clarifying Amendments 

49 FR 9352 
Published 3/12/84 
Effective: Upon approval of 0MB or 
6/7/84. 

Environmental Protection Regulations 
fur Domestic Lincensing and Related 
Regulatory Functions and Related 
Conforming Amendments 

See Part 51 Statements of Gonsideration 

49 FR 24512 
Published 6/14/84 
Effective 6/7 /84 

Environmental Protection Regulations 
for Domestic Licensing and Related 
Regulator/Functions and Related 
Conforming Amendments 

See Part 2 Statements of Consideration 

50 FR 41662 
Published 10/15/85 
Effective 11 /14/85 

Hybrid Hearing Procedures for 
Expansion of Spent Nuclear Fuel 
Storage Capacity at Civilian Nuclear 
Power Reactors 

See Part 2 Statements of Consideration 

50 FR 45398 
Published 10/31/85 

Hybrid Hearing Procedures for 
Expansion of Spent Nuclear Fuel 
Storage Capacity at Civilian Nuclear 
Power Reactors 

See. Part 2 Statements of Consideration 
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38 FR 35430 
Published 12/28/73 

PART 73---PHYSICAL PROTECTION <)F 
PUNTS AND MATERIALS 

' Punuant to the Atomlc Enel'l!Y Ac( of 
1954, aa amended, and sections 552 and 
553 of Title 5 of the United sta\es Code, 

. 1he Atomic Ellergy Commislon.'1 regula
tion 10 CFR Part 'f3 Is herebJ" repul,

i lished aa a d()!:WJleJlt subJeet to c:odlflca-
tion for the purpose of mcorporat.mg 
Into one ciocument all ameodmellta to 
&be reeu]&Uon to date iDclu~ the 
amendments published Lu the PDJ:UL 
R!GISDa on November II, 1ffl. In re
.PQl>llshing Part 'f3 a number of editorial 
cbanaes have been made. including 
clariflcatkm of the effective date of a 
munber of sect.tons. 

40 FR 52840 
Published 11 /13/75 
E.ffective 12/15/75 

PART 73-PHYSICAL rROTECTION OF 
PLANTS AND MATERIALS 

Advance Notice of Certain Shipments of 
Special Nuclear Material 

On April t, 1975, the Nuclear Regula
tory Commission <NRC> published In the 
F'&DERAL Rll:GISTll:R (U FR 15098) pro
posed amendments to it., regulations In 
10 CFR· Part 73 to require that advance 
notice of shipment., involving certain 
quantities of special nuclear material 
<E1NI1U be provided to the NRC, and that 
the NRC be notified upon arrival of such 
shipments. Interested persons were In
vited to submit comments and sugges
tions for consideration in connection 
with the proJ>OSCd amendments within 30 
days after Publication in the Pn&u. 
Rsomna. Upon consideration of the 
comments received and other factors In
volved, the NRC baa adopted the pro
·J)Cl6ed amendments with certain modUl
catlom set forth below. 

Significant differences from the 
amendments published for comment 
are: CU the amount of Information to be 
supplied In the advance sh1pp~ noUce 
has been !'educed; (2) In addition to 
notlf:vfng the NRC Inspection and En
forcement Regional Office by mall, t.he 
licensee 1s reqi'.il'f'd to notify the Director 
of the appropriate Regional omce by 
telephone seven days in advance of the 
shipping date that an advance shlppfus 
notice had been sent by mall;. '(3) t.he 

requirement for· advance shJpplng notice 
is not applicable to spent fuel shipment.,, 
and would also not be applicable to ship
ments or· transfers of 8NM by road with 
one way transit times of one hour or less 
In duration between· Installations of a 
licensee; (4) telephone l.llnd telegraph 
or teletype notifications are required 
when the shipment arrives at it.Iii des
tination in-all Cl!,SeS; ·.(5) and a'deflnitlon 
of the ~ppropr:late NRC Regional In
spection and Enf~ent Office to be 
notified· of ~pments has been added. '. 

"nle followtns discussion pertains to 
items m thrOUJh (5) respectively: 

(1) · The proposed rule specified that 
the advance notice of shipment contain 
Information as speclfled · in § 73.'fO.(g). · 
Comments on this requirement indicated 
that some of the Information in propos\!ci 
§ 73.'70Cgl Is not available seven days In 
advance of a shipment, Accordingly this 
provision has been revised to require 
only the following information In the 
advance shipping notice: shipper, re
ceiver, carrler<s>, estimated date· and 
time of departure .and arrival, .transfer 
point.,, and modes of shipment. 

(2) A telephone call to the Director of 
the appropriate NRC Inspection and 
Enforcement Regional Office assures that 
the Regional Office would be.aleTted to 
the fact that advance shipping Informa
tion details were being sent by mail. 
Appropriate action could be taken if the 
Information did not arrive .as expected. 

(3) Several commenters req~ested 
clarification on whether the advance 
shipping notice was required for spent 
fuel shipments. It was not Intended that 
the advance shipping notice apply to 
spent fuel shipment.,. Accordingly, § 73.6 
has been revised to except spent fuel 
shipment., from tfie requirement for an 
advance shipping notice. Additionally, 
one commenter· requested that Inter-site 
shipments between closely spaced In
stallations also be excluded from the re
quirement of an advance shipping notice. 
Section 'f3.72 has been accordingly re
vised to exclude the requirement of an 
advance shipping notice for "road ship
ment., or transfers with one way transit 
times of one hour · or less In duration 
between installations of a licensee." 

<4> Parasraph 73.36<c> (3) of the pro·
posed rule required the· consignee to 
notify the shipper upon arrival of a ship
mtnt by teieplfone, telegraph or tlllef.ti>e. 
Paragraph '13.S6<e> of the proposed rule 
required that the consignee Inform the 
shipper and the appropriate Regional 
omce by telephone and telegraph or tele-

type. In order to make notification re
quirements upon arrival of a shipment 
consistent, paragraph 73.36(c) <3) has 
been revised to require that the consignee 
Inform· the shipper by telephone and 
telegraph or teletype. 

(5) In order to be more deflnitlve as 
to the "appropriate'; NRC Inspection and 
Enforcement Regional Office to be In
formed of shipments a new definition has 
been added In paragraph· '73.2(r). For 
domestic shipments tne appropriate Re
gional .Office is the office within wh06e 
region the licensee who 1s responsible for 
tlle physical protection arrangements of 
the shipment Is located. For. export and/ 
or import shipments the appropriate Re
gional omce Is the offlce within whose 
region the licensee ·who is responslbie for · 
the physical pr.otection arrangementa of 
the shipment Is located and also the Re
ir19nal Office for. tbe region In which the 
last or first point of exit or entry from 
or .Into the U.S. Is located, as appropriate. 

Pursuant to the Atomic Energy Act of 
1954, as amend~. the Energy Reorgani
zation Act of 1974, and sections 552 and 
553 of tit.le 5 of the United states Code, 
tbe follow!Dg amendments of T1Ue 10, 
Chapter I. .~ode of Federal Regulations, 
Part 73 are published as a document sub
ject to codUlcatlon. 

42 FR 10836 
Published 2/24/77 
Effective 3/28/77 

PART 50-LICENSING OF PRODUCTION 
AND UTILIZATION FACIL,ITIES 

PART 73-PHYSICAL PROTECTION OF 
PLANTS AND MATERIALS 

Requirements for the Physical Protection 
of Nuclear Power Reactors 

·on November 13, 1974, the Atomic 
Energy Commission published in the 
FEDERAL REGISTER (39 FR 40038) pro
posed amendments to its regulations in 
10 CFR Part 73, "Physical Protection of 
Plants and Materials," which, in the in
terest of the common defense and secu
rity and the public. health and safety, 
would identify measures to be taken for 
the protection of nuclear power reactors 
against industrial sabotage. 

Interested parties were invited to sub
mit comments and suggestions in con
nection with the proposed amendments 
within 60 days after publication in the 
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FEDERAL REGISTER. Upon consideration of 
the comments received, and other factors 
involved, the Nuclear Regulatory Com
m1ss1on has adopted the proposed 
amendments, with certain modifications 
as set forth below. 

Significant differences from the pro
posed amendments published for com
ments are: (1) Addition of a general 
performance requirement; (2) clarifica
tion of the requirements for multiunit 
sites; (3) clarifying the number and re
·sponse requirements of onsjte security 
personnel; (4) rewording of the require
ment to have a security supervisor on 
shift at all times; (5) specification of 
the level of illumination to be provided 
for monitoring a.nd observation require
ments; (6) replacement of the term 
"bullet penetration resistance" with a 
new term "bullet-resisting"; (7) changes 
to permit off loading of cargo inside of 
the protected area; (8) a change to re
quire escort for all vehicles in the pro
tected area, except designated licensee 
vehicles, instead of requiring cleared 
drivers or licensee employee drivers; (9) 
a change to permit certain Commission 
approved delivery and inspection activi
ties to be carried out in protected or vital 
areas; (10) deletion of the requirement 
for additional barriers to obstruct ready 
access to vital areas; ( 11) changes to 
permit additional licensee vehicles nee- · 
essary to the conduct of the official plant 
functions into the protected area; (12) 
an addition to require upon termination 
of employment of any employee that cer
tain keys, locks, combinations, and other 
related equipment be changed; (13) 
changes to require the implementation 
of the new rules on a graded basis; and 
(14) changes in the protected area access 
control provision to delete the require
ment for progression of search functions 
and to define physical protection in 
terms of a bullet-resisting structure. 
Editorial changes also were made, asap
propriate. This includes eliminating an 
obsolete·provision in § 50.54. In addition, 
§ 73.55 Cb) (2), Cb) (3), and Cb) (4) (phys
ical barriers) and § 73.55 (c) (3) and 
Cc) (8) (access requirements) have been 
clarified and reorganized into § 73.55 
(c) (2), (c) (3), (c) (4), Cc) (5) and (d) 
(3). Cd) (4), respectively. 

The following discussion pertains to 
items Cl) through (14) above: 

Cl) Although performance objectives 
were considered in the development of 
the proposed rule, the rule itself did not 
specify the level of performance that the 
physical protection system and security 
organization are to achieve. Many of the 
comments indicated that inclusion of a 
general performance requirement would 
aid in the implementation of the "rule 
and more explicitly indicate the level of 
protection required. A paragraph has 
been added to the amendment which ad
dresses these general performance re
quirements for the physical protection 
system and the security organization. On 
the basis of intelligence and other rele
vant information available to the NRC 
there are no known groups in this coun
try having the combination of motiva
tion, skill, and resources to attack either 
a fuel facility or a nuclear power re-

actor. In addition, studies have· indicated 
that the generic characteristics (i.e., the 
"defense-~n-depth" concept of reactor 
plant design) of commercial power re
actors make the releasing of radioactiv
ity by acts of sabotage difficult. Further
more, the potential consequences of a 
reactor sabotage are judged to be less 
than the extreme consequences which 
could be associated with the successful 
detonation of an illicit nuclear explosive 
device. Having considered these factors, 
the Commission has concluded that the 
level of protection specified in § 73.55 is 
adequate and prudent at this time. The 
kind and degree of threat and the vul
nerabilities to such threats will continue 
to be reviewed by the Commission. 
Should such reviews show changes that 
would dictate different levels of protec
tion, the Commission would consider 
changes to meet the changed conditions. 

Compliance with the detailed require
·ments should ~l:lsentially satisfy the gen
eral performance requirements stated 
in the rule in § 73.55 (a). However, there 
may be instances for some plants where 
additional requirements will have to be 
imposed so that the general performance 
requirements can be met. In these cases, 
such requirements will be specified by the 
Commission's staff. In any event all li
censees subject to the rule must comply 
with the general performance require
ments. Nothing herein should be con
strued as precluding licensees from pro
viding the Commission's staff with 
suggested other equivalent detailed 
measures that the licensee determines to 
be necessary to meet the general per
formance requirements. 

It also should be noted that to reduce 
the vulnerability of operating facilities 
from the threat of an insider, the Com
mission is considering a program to re
quire personnel security clearances for 
individuals employed in sensitive work 
activities who have access to or control 
over special nuclear material. However, 
applicants and licensees should continue 
to use the employee screening guidance 
from the American National Standard, 
ANSI NlB.17, "Industrial Security for 
Nuclear Power Plants." Should the con
tinuing review of such internal threats 
by the Commission show changes that 
would dictate different levels of protec
tion, future changes to meet these new 
conditions would be forthcoming. 

(2) In adopting these amendments 
the Commission considered the special 
case of the physical security interfaces 
of an operating reactor on a site at 
which another reactor is under construc
tion. Specifically, consideration was 
given to the need for special access pro
cedures, barriers, or guards at the se
curity boundaries common to the two 
units. It was determined that these 
amendments require a level of protec
tion along a protected area boundary, 
i.e., monitored physical barriers, isola
tion zones, and surveillance, which is 
independent of the activity outside or 
inside the protected area. While the 
specific protective measures will vary 
according to what is adjacent to a pro
tected area boundary, e.g., a river, a 
parking lot, or a reactor under construc
tion, the level of protection and its 

functional requirements will not vary. 
However, to clarify the requirements on 
these and other special cases of physical 
security interfaces of operating power 
reactors, a specific mention is made of 
the case of adjacent reactor facilities. 

C3) Guard force duties have been the 
subject of review by the Commission in 
connection with fuel cycle facilities. A 
specification of those duties, appropriate 
to licensed power reactors, has been in
cluded in § 73.55 Ch) (3) .' 

In addition, minimum and nominal 
numbers of armed response personnel 
have been specified in§ 73.55Ch) C2). The 
number of such armed response person
nel required at a given facility could be 
more or less than the nominal number 
depending on factors such as the follow 
ing to be considered during evaluation of 
a licensee's physical security plan, not 
necessarily in order of importance: 

Ca) Selection, training and motiva
tion of response force. 

(b) Availability and construction of 
defensive positions. 

Cc) Availability and knowledge of 
weapons and other equipment. 

Cd) Individual site considerations, in
cluding size, topography, configuration, 
geography, weather, and number of nu
clear power plant units. 

Ce) Location and reliability of initial 
detection devices. 

(f) Consideration of Local Law En
forcement Agencies response. 

(gJ Vital area hardening, including 
plant design, location of and access con
trol to vital areas. 

<h) Design and construction of pro
tected area barriers. 

CiJ Redundancy of security systems. 
(j J Initial clearance and continuing 

reliability assessment of personnel. 
Ck) Security and contingency proce

dures. 
It also should be noted that, to increase 

the effectiveness of security organiza
tions, the Commission is considering a 
regulation concerning guards and other 
security personnel qualifications and 
training. The regulation could take the 
for of an amendment to 10 CFR Part 73 
and include performance criteria for use 
by licensees in developing and applying 
detailed personnel qualifications, basic 
training, and tactical training plans to 
be used in conjunction with security 
plans. 

(4) The proposed rule would have re
quired that a supervisor of the security 
organization be onsite at all times. Com
ments indicated that the responsibility 
of the security supervisor had been con
fused with that of the shift supervisor. 
To clarify its intent, the rule set forth 
below was reworded to require that one 

1 The Commission has published for com
ment, proposed amendments to 10 CFR 73.50 
(g) that correspond to the response require
ments contained in § 73.55(h) (3): While the 
proposed change to 10 CFR 73.50(g) is a sep
arate rulemaking from this proceeding, per
sons with an interest In the response require
ments in § 73.55(h) (3) may comment on· 
the proposed amendment to§ 73.50(g) before 
April 11, 1977. Any changes resulting from 
comments on § 73.50(g) wlll also be con
sidered with respect to the present rule, 
§ 73.55(h) (3). 
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full time member of the security organi
zation who is authorized to direct the ac
tivities of all other members of the secu
rity organization be onsite at all times. 

(5) The proposed rule did not specify 
a level of illumination. Comments indi
cated that a level of illumination should 
be specified. The rule set forth below 
specifies a level of illumination which is 
sufficient for the monitoring and observa
tion requirements. 

(6) The proposed rule used the term 
"bullet penetration resistance." Com
ments indicated a need for a clear mean
ing. Since the meaning of "bullet pene
tration resistance" was covered in the 
term "bullet-resisting" defined and used 
by the Underwriters' Laboratories (UL) 
Standard UL-752, the rule set forth below 
was changed to use the term "bullet
resisting" and a new definition has been 
added in § 73.2 to correspond to the defi
nition of "bullet-resisting" used by the 
Standard UL-752. 

(7) The proposed rule would have re
quired that cargo,be off loaded outside 
the protected area. On the basis of pub
lic conupents, it was determined that off 
loading outside the protected area may 
not be cost eifective. The rule set forth 
below provides for off loading inside the 
protected area under appropriate secu
rity conditions and, to tne extent prac
ticable, at a specifically designated mate
rials receiving area that is not adJacent 
to a vital area. · 

(8) The proposed rule would have re
quired that either the driver of a vehi
cle permitted access into the protected 
area possess an AEC personnel security 
clearance, or the vehicle be driven by an 
employee of the licensee while in the pro
tected area. Based upon the comments 
received and the attendant increase in 
traffic that would result from item (7) 
above, regarding off loading, the rule has 
been revised to require that all vehicles, 
except designated licensee vehicles, re
quiring entry into the protected area 
shall be escorted by a member of the 
security organization while within the 
protected area. 

(9) The proposed rule would have re
quired that all packages be searched prior 
to entry into the protected area. The rule 
set forth below has been changed to per
mit certain Commission approved deliv
ery and inspection activities to be con
ducted within protected or vital areas for 
reasons of safety, security or operational 
necessity. 

(10) The proposed rule would have 
required appropriate barriers to obstruct 
ready access to vital areas by ground 
vehicles. The Commission has decided 
on the basis of studies in progress that 
this proposed provision as it applies to 
vehicles should not be included in the 
regulations at this time. This proposed 
amendment has been deleted from the 
rule set forth below, although physical 
barriers are required for protection 
against attempts at unauthorized access 
of the character described in the general 
performance requirements. 

(11) The proposed rule would have 
limited the admission of vehicles de
signed primarily for carrying passengers 

within the protected area to only those 
designated as emergency or security ve
hicles except under emergency condi
tions. Based on comments received the 
Commission has concluded that addi
tional transportation, other than for 
emergency and security purposes, is re
quired to perform necessary plant func
tions. Therefore, the rule set forth below 
has been modified to permit designated 
licensee vehicles necessary to perform 
official plant functions within the pro
tected area but with certain necessary 
controls. 

(12) The proposed amendments speci
fied that locks, keys, combinations, and 
other related equipment used to control 
access to protected and vital areas be 
controlled to reduce the probability of 
compromise and be changed whenever 
there is evidence that they may have been 
compromised. An additional requirement 
to change upon terminat1,m of employ
ment of any employee, keys, locks, com
binations, and related equipment to 
which that employee has access, has 
been included. 

(13) The proposed amendments speci
fied that the new rules be implemented 
by licensees by 180 days from the date. 
of Commission approval of the physical 
security plan. Comments received showed 
a need for additional time for implemen
tation of certain features. It appears that 
additional time could be provided for 
compliance with some features of the 
rule without prejudice to the public 
health and safety and common defense 
and security. Other features can be more 
promptly implemented. The Commission 
has therefore concluded that a graded 
program for implementation is desirable. 
The rule has been changed to permit 
additional time for construction and in
stallation requirements and to require 
the procedural aspects in the organiza
tion, access, communications, and re
sponse provisions to be implemented by 
May 25, 1977. 

(14) The proposed amendments would 
have required that access control to the 
protected area proceed progressively 
from the detection of firearms and ex
plosives to identification and admission, 
that the function for the detection of 
firearms and explosives be physically 
separate from the function of identifica
tion, and that individuals performing the · 
identification and controlling admittance 
be housed in a structure capable of pro
viding physical protection to the occu
pants to assure their ability to respond 
and summon assistance. On further con
sideration, these provisions appear to be 
unduly restrictive. The important factor 
in preventing a compromise of such an 
access control function is to protect the 
ability of the guards to respond and to 
summon assistance. Accordingly, the 
progression and physical separation pro
visions discussed above have been deleted 
from the amendments and a requirement 
added for isolation of the individual<s) 
responsible for the last access control 
function within a bullet-resisting struc
ture to assure his ability to respond and 
communicate. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reorga-

nization Act of 1974, and Section 552 
and 553 of title 5 of the United States 
Code, the following amendments to Title 
10, Chapter I, Code of Federal Regula
tions, Part 73 are published as a docu
ment subject to codification. 

42 FR 64103 
Published 12/22/77 
Effective 1 /23/78 

PART 73-PHYSICAL PROTECTION OF 
- PLANTS AND MATERIALS 
Guard Force Response to an Alarm 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 
SUMMARY: The Nuclear Regulatory 
. Commission is amending its regulations 
to clarify the alarm response require
ments for onsite guards to protect spe
cial nuclear material from theft and 
licensed plants from industrial sabotage. 
EFFECTIVE DATE: The amendments 
become effective January ~. 1978. 

FOR FURTHER INFORMATION CON
TACT:. 

George W. Mccorkle, Chief, Physical 
Security Licensing Branch, U.S. Nu
clear Regulatory Commission, Wash
ington, D.C. 20555, 301-427-4181. 

SUPPLEMENTARY INFORMATION: 
On February 10, 1977, the Nuclear Regu-

. latory Commission published in the 
FEDERAL REGISTER (42 FR 8382) proposed 
amendments to its regulations in 10 CFR 
Part 73, "Physical Protection of Plants 
and Materials," which would clarify the 
responsibllities of the onsite guards for 
the protection of special nuclear material 
from theft and licensed plants from In
dustrial sabotage, and would assure uni
formity in the application of regulat.ory 
requirements In this important area. 

Interested parties were invited to sub
mit comments and suggestions in con
nection with the proposed amendments 
withiJl 60 days after publication in the 
FEDERAL REGISTER. Upon consideration of 
the comments received and other factors 
involved, the Nuclear Regulatory Com
mission has adopted the proposed 
amendments, with certain modifications 
as set forth below. Signlfl.cant differences 
from the proposed amendment published 
for comment are: Cl> Restructuring arid 
rewording of the measures .t,o ·be taken 
to neutralize a threat, and (2) rewording 
of conditions for the use of deadly foroe. 

Some of the comments received indi
cated a belief that the guard force ac
tions listed m the proposed rule were 
sequential, that ls, Ov> was not to begin 
until CW) was completed. To clarify Jts 
tnt.eot, the rule was reworded to require 
that actions to neutralW! the threat <In
terposing guards between special nuclear 
material and any person attempting 
entry for the purpose of Industrial sabo
tage or theft, etc., and informing local 
law enforcement agencies of the threat 
and requesting assistance> .be taken con
currently. Additionally, the words "1f 
necessary" were deleted with regard to 
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requesting assistance from the local law 
enforcement agency, ·1n any Instance 
where active measures to neutralize ,. 
threat are undertaken, requesting as
sistance from law enforcement personnel 
· appears prudent.· 

Three commentors addressed the com
mission's statement on the use of·deadly 
force as contained ID the propooed l'Ule. 
One comment.or felt the Atomic Energy 
Act of 1954, as amended, should be 
viewed 811 premnptlng state law ID tblll 
area.. Others aald the rule should permit 
the use of deadly force to prevent a 
felony. . · 

The use of deadly force by private 
guards at nuclear power plants and fuel 
cycle facWties has for many years pre
sented a regulatory problem to the Nu
clear Regulatory Commission. In ·the 
absence of overriding Federal authority, 
the law governing the UabWty of a pri
vate guard ls state law. That ls, if a prl
vat.e guard wblle on duty ltllled or 
wounded someone, the lt1lllDg or wound
mg would be Justfflable or not depending 
upon the law of the State ID which it oc
curred. Experience with licensees and re- . 
eearch has shown that considerable 
variation ID State law exists.on the ques
tion of Justiflable homicide. However, 1n 
the narrow context of private guards 
doing their Job on private property. there 
are three major aspects of Jus~ble 

· homicide that the Commissiozithlnks are 
UDiversally acceptable 1n this country and 
that can, accordingly, be embodied 1n a 
rule of general appllcation .. The first ls 
~t tlie guard has :po duty to retreat 
from a show of force, or from a situation 
that could lead to use of force. 'lb1s prin
ciple 1s embodied 1n the response rule 1n 
the. requirement that the guard inter
pose himself between the adversary and 
the material ,access areas or vital areas 
subject to attack. A second principle· ls 
that guards may generally meet force 
with force. This principle ls stated in.the 
response rule. Finally, there Is general 
acceptance of the use of deadly force 
when there ls a reasonable ·belief it ls 
necessary 1n self-defense or defense of 
others. It Is made· clear 1n the rule that 
licensee's guards are expected to stand 
and USA their right of self-defense 
against adverse.rles. The Commission be
lieves that these three principles, taken 
together, constltut.e an adequat.e, prac
tical, and publicly acceptable response 
rule. · 

Whether tile Commission should .go 
further 1n Us response rule Is a matter 
currently under consideration. The Gen
eral Accounting Office, 1n a classlfted re;. . 
port on security at fuel-cycle fac111ties, 
has recommended that the Commission 
seek Federal and/or Stat.e leglslatlve au
thority, "811 appropriate," to allow guards 
to use 1lrearms to prevent the theft of 
spectal ~uclear material If such action 

· ls the millJmum necessary to' accom
plish the task. The Commission Is eval
uating tb1s recommendation 1n Ught of 
its current policy needs and the ai>Poslte 
legal authorities. An unclasslfted .digest 
of the report has been publlshed by GAO 
(EMD-77-40a, May 2, 1977). 

To clarify the regulatory intent con
alderlng the above principles, the condi
tions for the use of deadly force were 
reworded to emphasize that the guard 

appJytng deadly force ls the person who 
must have a reasonable· belief that such 
force la necessary In self-defense or 1n 
the defense of others •. 

Pursuant to the Atomic Energy Act of 
19H, as amended, the En~ Reorganl
·zation· Act of 1974, and Section 653 of 
Title 6 of t.he United Stat.es Code, the 
following amendments to Title 10 · 
Chapter I. ·Code of Pederal Regulations, 
Part 73 are Pllbllshed as a document sub
Ject to:eodlflcation. 

43 FR 11962 
Published 3/23r/B 
Effective 6/6{78 

LICENSED NUCLEAR MATERIALS AND 
FACILITIES 

LlcenHe Safeguards Contlng•1~cy 
· Plani · · · 

AGENCY: Nuclear Regulatory Com
mission. 
ACTION: Final rule: 
SUMMARY:, The .Nuclear Regulatory 
Commission ls an:uindlng its regu.Ia
tlons to require that licensees autho
rized to operate a nuclear. reactor 
Cother than certain research and · test 
reactors), and those authorized to pos
sess· strategic quantities· of plutonium, 
uranium-233, or uranlum-235 develop 
and implement acceptabli: plans for 
responding to threats, thefts, and . in
dustrial sabotage of licensed nuclear 
materials and facll1tles. . 

The plans w1ll provide: a· structured; 
orderly, and timely response to safe
iruards contineencles and w1ll be · an 
important Be1D1ent of NRC's contin
eency plannfne ·programs. Licensee. 
safeguards contingency plans wlll· 
rt?sult . in organizin~ liceru;ee's safe
guards resources In such a way that, in 
'the unlikely even~ Of a safeguards COlV 
tingency, the responding participant:. 
·Will be ldentlfled; their several relipon
·slbillties specified, and their responses 
.coordinated. · 

EFFECTIVE DATE: June 6, 1978. 
NoTE.-The Nuclear Rel!'lllatory· Commis

sion has submitted this rule to the Comp
troller General for re,•lew of lu. reporting 
requirement under the Federal Report.s Act. 
as amended, 44. U.S.C. 3512. The date on 
which the reporting requirement of the rule 
becomes effecth•e, unless advised to the con
trary, includes a 45-day period which that 
statute allows ·for Comptroller General 
review (44 U.S.C. 3512Cc>C2)). 

FOR FURTHER INFORMATION 
CONTACT:. 

Thomas F. Carter, ·Jr., Chief, Con
tingency Planning Branch, U.S. Nu
dear Regulatory Commission, Wash
ington, D.C .. 20555 telephone 301-
427-4191. 

SUPPLEMENTARY INFORMATION: 
On May.19, 1971, the Nuclear Regula
tory Commission CNRC) published in 
the FEDERAL REGISTER (42 FR 25744) 
proposed amendments to 10 CFR 
Parts 50, .7!1, and 73 of its regulations .. 
Interested · persons were · invited to 
submit written comments· and sugges
tions In connection with the proposed 

amendments within 60 days after pub· 
llcatlon In the FEDERAL REGISTER. The 
Commission also has under consider
ation other proposed amendments to · 
10 CFR Part 73 that relate to the re
sponse to. a safeguards cont.ingency: 
Thesfl were published on July 5, 1977. 
(42 FR 34310>, and were titled,· "Per-· 
formance Oriented Safeguards ·Re-. 
qulrements." The {:Omment period ex
pired on September 19; 19'n. . . .. ·. , · 

For .·administrative convenience the 
Commission is Incorporating some sec
tions of the proposed amendments 
published on July 5, 1977, in the final 
rule on safeguards contingency. plan
ning. Upon consideration of the .. com
ments received on the proposed 
amendments published on May 19, 
1977, and.on .the pertin~nt sections of. 
the proposed amendments published 
on Jilly 5, 1977, and upon consider
ation of other factors Involved, . the 
Nuclear Regulatory Commission· has 
adopted . the proposed amendments 
with certain modifications as set forth 
below. <The pertinent sections ·of the. 
proposed rule published on July. 5, 
1977, are paragraphs 73.26(c>C3><111), 
73.26(d), 73.46(b)(3)(!11), 73.46(h), 
73.55Cb)C3Kill) and 73.55<h>.> : . 

Significant differences from the pro-. 
posed ·amendments published ·for com- · 
ment on May 19, 197.7, are: Cl) licens
ees .wlll be required to submit for NRC . 
approval all categories of information 
in a safeguards contingency plan <as . 
set forth in Appendix C to 10 CFR 
Part 73> except the implementine Pro
cedures; the proposed rule reQUfrtld 
that implement'ng Procedure,: :;lso·bc 
subject to NRC. ·approval as part of the 
licensing process; ·c2l the observation· 
that a goal of.contingency plannin1(ls 
for licensee responses to be compatible 
with Feder11.1 responses has been;, re-· 
moved; C3l t!1e requirement concerning 
"a statement of the perceived danger" 
has been clarified by stating that such . · 
a statement promulgated ·by the Com·
mlssion may · be used by the licensee; 
(4) cross-reference to the licensee's 
physical security plan ls explicitly ,per
mitted· for topics that are adequately 
covered ,in that plan;· (5) .the require
ment for periodic drllls·or tests of the 
licensee's safeguards contingency .plan 
has been modified to relieve the licens
ee from responsibility for testing the 
response of entitles not under· the· 11-
censee's control; (6) paragraphs 
73.50Cg) and 73.55<h> have been re-· 
vised to include an explicit require-· 
ment· f.:,r safeguards contingency· plans 
1n accordance with the proposed rule 
published on July 5, 1977; il.nd·C7> the· 
requirements on "Development and' 
Maintenance of the Plan" have been 
removed from Appendix C of 10 CFR 
Part 73 and placed at appropriate 
places in the text of the rule. 

The following discussion pertains to · 
Items Cl) through (7) above. · 

'Cl> Several. commenters suggested 
that the fifth category of information· 
<Procedures> contained In a safeguards · 
contingency plan as set forth in Ap- · 
pendlx C of 10 CFR Part 73 · should 
not be a part of a llcensee!s approved 
safeguards contingency plan ·because 
of the lack of flexibility associated 
with requiring NRC approval or con
currence of day-to-day operations. 
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They cited other precedents in this 
area, such as § 50.59 of 10 CFR Part 
50. 

The amendments as proposed con
tained the flexibility suggested by 
these comments. In paragraphs 
50.54Cp) and 70.32Cgl as proposed on 
May 19, 1977, the licensee would not 
be required to submit changes to the 
contingency plan to the NRC If the 
changes did not decrease the plan's ef
fectiveness. Paragraph 50.54Cpl has 
been revised to state this option more 
explicitly. 
. In consideration of i.he comments, 

however, the Commission has decided 
to omit the Procedures as part of . the 
licensee safeguards contingency plan 
approved by the Commission. The pro
cedures, which are derived from the 
Responsibility Matrix, will be a docu
ment that can be changed by the li
censee. It the Responsibility Matrix ts 
changed as a result of a procedure 
change, however, an amendment to 
the plan must be submitted for ap
proval In accordance with paragraph 
50.54Cp> or 70.32Cg>. The Procedures 
will continue to be a part of the plan, 
and NRC's Office of Inspection and 
Enforcement will Insure that they con
form to the licensee's Responslblllty 
Mattix, . . · 
: Paragrap~ f!0.34Cd>, 50.54<p.>, 

'ro,22~g>,. '70.~2(J), '70.32~g), 13.30(g), 
~tlon '13,40, and Appendix t, t4) · 10 
~ .Patt '73 h~ve been revised to re
flect this ·change. 
· <2>. "Several . commeriters suqest~d 

that ·the ·gQILI of having licensee con
tlngen~y pla,ni; compatible wtt:ti1Feder
al responses should be the responslbtl
lty of the Nuciear Regulatory Com
mission rather than the licensee's, bj!, 
cause the Commission ts In a bettt!t 
poslttim'to·integtate this capabllfty. 

The Cominlsston dld··not lntlmd ·to 
bnply .tt\at lipe~ees were resJ!l?hSfble 
for tnstJring ·compatibility of licensee 
and Jl'ederal-level safeguards contin
gency· plans. The goal that the plans 
be compatible will be achleyed 
through· llceniiee plans prepared in ac
cordance "kith the "Standard Format 
and Content" tuldes that the Comtnls
slon is fumishirilt to the licensee§. ·'l'lie 
Commission will assure ·that . .' the 
guldes provide for the desired cmiipatt: 
blllty. 

·Neverthel.e$8, because the statement 
regardlnt compatibility of licensee and 
Federal responses has been subject to 
mlslnterprP.tatlon, It has been deleted 
from the Introduction to Appendix C 
of 10 CPR Pan ?3, 
"(3) 'Several·'.· commenters believed 

that a "statement of the percef\led 
danger"· ts In the purview of the Com
lilission. and that-further theorizing bS' 
the licensee ' on additional threats 
would be a drain on resources already 
allocated to-implement existing plans. 

The requirement for the licensee to 
submit a "statj:!ment of the perceived 
danger" in the .Background section of 
his safegutrtls'· contingency plan· <cf. 
Appendix C to 10 CFR Part 73) has 
been modified· to permit the licensee 
to incorporate such a statement pro
mulgated by the' Commission if the li
censee ·chooses to do so. However, the 
licensee !hould':examine his facility or 
operation· to determ·ine its vulnerabili
ties in light of the adversary charac-

teristlcs postulated by the Commis
sion. This examination would make 
the licensee more aware 'of the total 
scope of a response and could promote 
t.hi:! generation of additional stimuli in 
the Generic Planning Base. 

cu Many comments dealt with· the 
contention that contingency plans du
plicate other plans. Recommendations 
were made to ..,ornbine all security-re
lated plil.ns Into a .single plan. 

The ' licensee'· or · · applicant may 
submit a single security-related plan 
as long '1S he· assures that all require
ments of Appendix C of 1 O CFR Part 
73 have been addressed. The t.hree 
"Standard Format and Content" 
guides that are being Issued concur
rently with these amendments provide 
guidance developed by the staff on the 
Jpnd ot Information needed 1n .the 
safeguards contingency plan ani:I also 
permit reference to information that 
may have .been submitted in an exist
Ing security .plan. Section 50.34{d) and 
Appendix C <under Licensee Plannin& 
Base> have .been revised to more ex
plicitly state the acceptability of lncor, 
poration by reference of those d.opics 
treated . ih adequate detail In tne . ll• 
censee's or applicant's physical. setw:f• 
ty plan. Paragraph 73.55Ch> has also· 
been revised · to allow the incoll)Ora--· 
tloh of (:(>ntingency plan lnformatton-
irite secuttty plans. ,.. . · 
· ·' (5 > The· Commission recognizes the 
inappropriateness of holding Itcensees 
relq>onslble .for actions of persons not 
inibject to licensee control.· Therefore, 
iicensee responsibility during periodic 
drills or tests has been clarified to ex
clude responsibflity for tesilng the re
~dn of r~e t~rces ·~ot under his 
~prtt1;ol.. 
· <&> ParagnuihJi 'l3.50<g> and 73.55(µ) 

have been revls~dio Include an exi:,Iic
lt req11irement for safeguards contin
gency plans prepared In accordance 
with the criteria in Appendix C of 10 
CFR Part 73, In order to eliminate an 
ambiguity that previously existed. Ap
propi:iate paragraphs, ·73.46Ch)< 1 >. 
73.46('h)C2> and 73.&5Ch)Cl) of the pro
posed amlmdments·published for com
merit in the FEDERAL REGISTER on July 
5, 1977 <42 FR 34310) have been modi
fled and used for this purpose. 

<7> Upon ,further consideration, the 
Commission· believes that the require
ments In that section of the proposed 
Appendix -·u ·entitled· "Development 
and Maintenance'bf the Plan" should 
more ai)prbprlatefy appear' elsewhere 
in the rule. Hence, the requirement on 
assighinent of. ·:responsibilities was 
moved · to the disettssion of the Re
sponsiblHty ·M!rtrix ii.nd the other re
quirements were . incorporated with 
the proposed ahiendments published 
on July 5, 1977, and ~oved to the body 
of the rule. 

Con.ceming th~ ·· pt_bposed amend- . 
mcnts pµblishec:I for ·comment on .July 
5, 1977, no substantive comments were 
received· on th~ rer;nairilng portions of . 
para.graph 73.46ChJ° nor·.on paragraphs 
73.26Cc>c'3 ><iii>, 73.26< ciS. ,73.46Cbl<3><iii>. 
73.55(b)(3)Ciiil·, and 73'.55Ch>. Appropri
ate portions of .4)ese ,para.graphs have 
therefore beeri incorporated into the 
final rule on safeguards contingency 

plans. 
Pursu11;11t to the Atomic Energy Act 

of 1954, as amPnded, t~e. Energy Reor
ganization Act. of 1974, as amended, 
and sections 552 and 553 of Title 5 of 
the United States Code, the following 
amendments to Title 10, Chapter I, 
Code of Federal Regulations. Parts 50, 
70, and 73 are published as a docu
ment subject to codification. 

43 FR 14007 
Published 4/4/78 
Effective 6/6/78 

UCENSED NUtLEAR MATERIALS AND 
FACLITIIS 

Ucen1H Safqua·,:d, Contlngoncy 
Plana; ColftCtfon 

AGENCY: Nuclear Regulatory Com
mission. 

ACTION: Pinal rule. 
SUMMARY: The Nuclear Regulatory 
Commission is correcting certain 
errors which appear In the document 
published in FR Doc. 78-7881. 

EFFECTIVE DATE: June 6, 19'78. 

FOR FURTHER INFORMATION 
CONTACT:. 

Thom&B F. Carter, Jr., Chief, Con
tingency Planning Branch, U.S. Nu
clear ~egulatory Commission, Wash
ington, D.C. 20565, 301-427--U91. 
In FR Doc. '78-7861, appearing at 

page 11962, In the Issue for Thunday, 
March 23, 1978, make the following 
corrections: · 

43 FR 37421 
Published 8/23/78 
Effective 10/23/78 

PART 73-PHYSICAL PROTECTION OF 
PLANTS AND MATERIALS 

Security Personnel Qualification 
Training and Equipment Requirement, 
AGENCY: U.S. Nuclear Regulatory 
Commission. 

ACTION: Final rule. 
SUMMARY: On Ju1y 5, 1977, the 
Commission pµblished for public com
ment proposed amendments to the 
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Commission's regulations to impose 
upgraded guard qualification, training, 
and equipping-requirements for securi
ty personnel protecting against. theft 
of special nuclear materials and indus
trial sabotage of· nuclear facilities or 
nuclear shipments. 

In resPonse to public comments, the 
training and qualiticatioQS section .of 
the proposed amendments has been 
extensively revised to specify perform
ance oriented .requirements instead of 
the detailed training requirements as 
originally proposed on July 5, 1977. 
The performance oriented require
ments give licensees· flexibility in se
lecting and developing the most cost
eff ectlve training programs to meet 
site specific needs. The Nuclear Regu
latory Commission now Is publishing 
these revised amendments In final 
form. 

Concurrent with publication of these 
amendments, ·the NRC Is Issuing for 
public comment guidance documents 
to assist· the licensee in the develop
ment of security personnel training 
and qualifications plans required · by 
the amendments. The .effective date of 
the rev!sed· requirements has been set 
to permit public comment on the guid
ance and Its Issuance in final form at 
the- time the requirements become ef
fective. 
EFFECTIVE DA'fE: October 23, 19'18. 

NoTE.-The Nuclear Regulatory Commis
sion has submitted this rule to the· Comp
troller General for review of its reporting 
requirements under the Federal Reports 
Act, a.s amended, 44 U.S.C. 3512. The date 
on which the reporting requirement of the 
rule becomes effective, unles$ advised to the 
contrary, includes a 45-day period which 
that statute allows for· Comptroller General 
review 144 U.S.C. 3512<c>C2ll. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. R. J. Jones, Chief Materials Pro
tection Standards Branch, Division 
of Siting, Health and. Safeguards 
Standards, Office of Standards De
velopment, U.S. Nuclear Regulatory 
Commission, 'Washington, D.C. 
20555, 301-443-5907. . 

SUPPLEMENTARY INFORMATION: 
In 1975, the security agency study 
<NUREG-0015, ES> concluded that 
"Creation of a Federal guard force for 
maintaining security in the nuclear in
dustry would not· result In a higher 
degree of guard force effectiveness 
than can be achieved by the use of pri
vate guards properly qualified, trained 
and certified (by the NRC)." In 1976, a 
joint ERDA-NRC task force was 
formed to propose a plan of action for 
improving the controls and protection 
of nuclear materials at NRC licensed 
fuel cycle facilities. The task force ad
dressed the current status and future 
direction of physical security l protec
tion at NRC licensed fuel cycle facili
ties now In possession of certain.quan
tities of special nuclear materials. The 
task force report Issued in July 1976 

included conclusions and recommenda
tions which provide a basis for rule
making. The Nuclear Regulatory Com
mission has determined, as a result of 
the security agency study -conclusions, 
the Joint task force findings and other 
subsequent deliberations, that security 
personnel qualification and training 
requirements should b~ upgraded 
through public rulema.klng. Ori ,J:uly 5; 
1977, the Nuclear Regulatory Commis
sion published In the· FEDERAL REGIS· · 
TER (42 FR 34321) proposed amend
ments to 10 CFR part 73 of Its regula
tions. Interested persons were invited 
to 'submit written comments and sug
gestions on the proposed amendments 
within 45 days after. publication in the 
FEDERAL REC;ISTER. The comment 
period was subsequently extended 30 
days. Based on the public comments 
and other considerations, the Commis
sion has adopted the proposed amend
ments, with modifications as set forth 
below. . . · . 

In . adopting these amendments the 
Commission decided that the require-· 
ments . should · not be made effective 
until guidance had been published to · 
assist the licensees in developing their 
security personnel training and quali
fications · plans. Concurrent with the 
publication of these . amendme~ts. 
three guidance documents are being 
published for public pomment. These 

· are: . 
-1. NUREG-0464, "Site Security Per

sonnel Training Manual," 
2. · NUREG-0465, "TransPortatlon 

Security Personnel Training -Manual," 
and 

3. Regulatory. Gulde 5.52, "Standard 
Format and Content for the Physical 
Protection Section of a License Appli
cation <For Facilities Other Than Nu
clear Power Plants)," Revised Chapter 
4,. "Security Organization," and Chap
ter 18, "Security Pers.onnel." 

Coples of these three guidance docu
ments are being sent to persons who 
have expressed an interest in this 
matter. Comments a.re being requested· 
by September 22, 1978 so that final 
guidance can be published by the time 
the rule becomes effective October 23. 
1978. 

A fourth document specific for nu
clear power plants, "Nuclear Security 
Personel for Power Plants, 'NUREG.:_ 
0219, Draft 2,'.' was published for. com
ment in April 1978. This document has 
been revised and published in final 
form. Coples of these doucments also 
will be placed . In the Commission's 
Public Document Room· at ,1717 H 
Street NW., Washington, D.C. Single 
copies of these four guidance docu
ments may. be .. obtained by writing to 
the U.S. Nuclear Regulatory Commis
sion, Attention: Bernadine Scharf, Dis
tribution Services Branch, Washing
ton, D.C. 20555. 

Significant differences from the pro-· 
posed rule published- for comment on 
July 5, 1977 .are: (1) titles and defini
tions used ·In appendix B have been 

clarified and moved to 10 CFR 73.2 to 
be consolidated with other definitions 
applicable to 10 CFR part 73; <2>-em.
ployment sultabllty criteria have been 
revised to be less restrictive on the 
hlririg of unarmed security personnel, 
and more specific on the hiring of 
armed security personnel; <3> physical 
qualification criteria have been revised 
to require physical examinations for 
central alarm station operators and 
armed securlty'personne1;:c4)'the crite
ria for vision and hearing capability 
have been revised for clarification pur
Po&es, and to permit the use of hear~ 
Ing aids to quallfty to the hearing cri
teria; <5> mental qualifications criteria 
have been revised to delete · the -re~ 
q'1frement for psychological testing of 
unarmed security personnel, except 
for central alarm station operators, 
and to allow for some nexlbWty in the 
licensee psychological evaluation pros 
gram; <6> physical fitness qualifica
tions criteria have been revised to 
permit each licensee to develop phys!~ 
cal fitness requirements to· meet· site 
specific needs; C7) contract security 
personnel criterion has been revised to 
be Job related; .(8) training and qualifi
cations criteria have been completely 
revised to delete specified training 
courses and instead rewritten to . re
quire the licensee to develop a . plan 
that he will use to meet th.e proposed 
-criteria, in order to assure that securi
ty personnel Possess the requlred'skill, 
knowledge· and ability to perform -·as
signed security Job duties; C9) the cri
teria which · specify certain require
ments for security management and 
security supervisors have been deleted; 
<10> the criteria for weapons training 
have been revised and the number of 
training hours has been deleted; CU> 
weapons qualification criteria 'have 
been simplified and clarified; (12) the 
phrases· "• • • not limited to • • • ", 
and "• • • as appropriate • • •" have 
been deleted; <13 > the period of time 
allotted for submittal of a licensee 
J>lan .to 'implement these proposed· re• 
·qulrements 'has been lengthened from 
30 to 12o·days fot fuel cycle facilities 
and tranportatlon and 300 days fot 
Power reactors; and <14> fuel cycle fa, 
cility and transportation licensees 
plans would be followed by. 180 days 
after the .effective date of the rule or 
60 days after NRC approval of the 
plan, whichever Is later, and power re' 
actor licensees plans would be followed 
by 500 days after the effective date of 
the rule or 60 days after the approval 
of the plan, whichever is later. __ 

The following discussion pertains to 
Items Cl) through (14) above, 

(l > TiUes and definitions. . Com
menters stated that titles and defini
tions contained in appendix B should 
be limited and clarified and suggested 
that all definitions applicable ·to 10' 
CFR part 73 and appendix B . should 
be located in 10 CFR· 73.2. 

In response to these comments the 
.Commission has decided. to limit the 
number of titles used, to clarify such 
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titles, and to remove titles and defini
tions from appendix B. Accordingly, 
titles and definitions of job duties, es
sential to the effective operation of a 
licensee security system, have been 
clarified, the term "armed escort" has 
been added and defined, and tjtles and 
definitions have been included in JO 
CFR 73.2. 

C2l Suitability criteria. Some com
menters recommended that criteria 
for. suitability and physical qualifica
tion be deleted. Some commenters 
stated that in view of the fact that the 
age of majority for voting, Joining the 
armed services and entering into legal 
transactions Is 18 years, a minimum 
age of 21 years for hiring security per
sonnel would present legal problems if 
challenged under equal employment 
laws. Other commenters stated that 
the criteria for a high school diploma 
or equivalent and the prohibition 
against felony convictions should be 
clarified to avoid any complications 
that might arise because of employ
ment opportunity laws. 

In response to these comments the 
Commission has decided: Cal to permit 
licensees to employ unarmed security 
personnel under 2! years of age; Cb) to 
elaborate on · the meaning of high 
school equivalent; and Cc) to be more 
explicit regarding types of felony con
victions to be considered. The rule has 
been changed to clarify the meaning 
of high school equivalent, in terms of 
job connection, and in requiring no 
felony convictions to show a direct re
lationship between a felony conviction 
and the specific Job assignment being 
sought. However, the Commission be
lieves that because of the high level of 
responsibility associated with the job 
duties of armed personnel, suitability 
criteria are necessary. Accordingly, the 
minimum age requirement of 21 years 
has been retained for armed security 
personn~l. 

C3) Physical qualifications criteria. 
Some cominenters stated that the ri
gidity of physical qualifications would 
severely limit the number of candi
dates available to fill security Job 
functions and that the criteria speci
fied would result In a violation of Fed
eral age and sex discrimination laws. 
· In response to .these comments the 

Commission has decided to delete the 
criteria requiring a physical examina
tion for unarmed security personnel 
except for central alarm station opera
tors and instead will require such per
sonnel to be physically capable of per
forming assigned security Job duties. 
The criteria specifying the require
ment for physical examinations have 
been revised to apply only to armed se: 
curlty personnel and central alarm sta
tion operators. 

(4) Vision and hearing criteria. 
Commenters madr. the following state
ments about the proposed vision and 
hearing criteria; Ca) they are overly re
strictive; Cb) unarmed security person
nel should not be required to meet the 
criteria; Cc> the requirement for recog-

nizlng basic colors should be clarified; 
Cd) the use of a hearing aid should be 
allowed to correct hearing Impair
ment; (el that additional clarification 
of these requirements is essential; and 
CO that it would be preferable to speci
fy minimum requirements In terms of 
the better ear. 

In response to these comments the 
Commission has dedded that: <a> un
armed security personnd should be 
exempt from vision a'.'ld hearing re
quirements unless required by as
signed security rell1.ted task identified 
In the licensee's plan; Cb) the criteria 
need to be clarified; and (c) a hearing 
aid to correct hearing Impairment 
should be permitted. Accordingly, the 
criteria which specify vision and hear
Ing requirements have been revised to: 
Ca) Apply explicitly to armed person
nel; Cb> clarify the requirements; and 
Cc) permit the use of a hearing aid to 
meet hearing requirements. 

(5) Mental qualifications criteria. 
Some commenters stated that the re
quirement for each security · force 
member to be examined by a licensed 
clinical psychologist or psychiatrist is 
unnecessary and overly restrictive, and 
that adequate psychological screening 
is within the capabilities of a general 
physician who has experience In such 
matters. Other commenters stated 
that an option to the mental examina
tion should be available, and suggest 
that individuals employed by the same 
firm for more than 2 years with no 
sign of emotional Instability should be 
excused from taking the mental exam
ination. 

In response to these comments the 
Commission has determined that: Cal 
psychological evaluations should be 
administered by a licensed psycholo
gist, or psychiatrist, or physician or 
other person professionally trained to 
Identify emotional Instability; Cb> per
sons other than armed personnel and 
ce:ntral alarm station operators need 
not undergo psychological evaluation; 
and Cc) the granting og exemptions or 
exceptions to NRC requirements, 
properly supported and -documented, 
will continue to be a licensing respon
sibility. Accordingly, mental qualifica
tions criteria have been revised to re
quire only armed personnel and cen
tral station operators to undergo psy
chological examination, and to permit 
subsequent identification of possible 
emotional instability for these and all 
other security personel by normal su
.pervisory personnel, subject to verlfi
<:atlon by an appropriately licensed 
e.nd trained person. 
. C6) Contract aecurity personnel. 
Commenters stated tne.t requirements 
for contract security personnel should 
be Job duty related. 

In response to these comments the 
Commission agreed that contract secu
rity personnel should be rettuired to 
meet the same criteria for specific se
curity Job tasks and duties that would 
be required for a licensee proprietary 
guard force. Accordingly, contract se-

curity personnel criteria have been re
vised to be job related Just as for lri
house security personnel. 

<7> Training and qualifications. 
Some commenters stated that the pro
posed training and qualifications crite
ria attempt to be too broad and all in
clusive In scope while sacrificing qual
ity, indepth education and training. 
Most commenters stated that the over
all concept of specifying In fine detail 
each course .of instruction,. the number 
of hours of instruction for each 
course, the individuals who would be 
required to attend ·each course, the do
cumenting of names of Instructors and 
places of Instruction for each course, 
specific training requirements for li
censee management and security su
pervisory personnel, etc., would not 
neccessarlly achieve the desired objec
tive of uniformly upgrading the qual
ity of security personnel at licensed fa
cilities and in transportation because 
training in itself would not measure an 
individual's capability to. perform as
signed security job duties. In addition, 
commenters stated that there ap
peared to be much duplication among 
the proposed training programs, and 
that training programs and facilities 
would more properly be designed and 
implemented on a site specific basis. 

In response to these comments the 
Commission has decided that, because 
of site specific requirements as they 
relate to security hardware. physical 
barriers, material access and vital 
areas, alarm systems, and procedures 
required to Implement a licensee·s 
physical security and • contingency 
plans. the training and qualifications 
criteria should be revised to give the li
censee greater latitude to design and 
develop site specific training require
ments and programs to meet site spe
cific needs. In order to accomplish 
this, the training and qualifications 
criteria have been revised to require 
each licensee to submit a training and 
qualifications plan which outlines the 
processes by which guards, watchmen, 
armed response persons, armed escorts 
and other members of the security or
ganization will be selected. trained, 
equipped, tested, and qualified to 
assure these individuals meet the re
quirements. 

C8) Security management. Com
menters stated that the criterion 
which specifies a training program and 
hours of instruction for managers does 
not clearly defi,;;;e up to what level of 
management would be required to re
ceive such training. One commenter 
stated that rather than requiring spe
cific training for management, the 
NRC should specify minimum qualifi
cations for the various functions 
within management and that the NRC 
should provide any additional security 
training that the NRC deems neces
sary. 

In response to these comments the 
Commission has decided to delete the 
requirement for security management 
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training. The revised criteria for train
ing and qualifications described in <7> 
above will assure the Commission that 
the proper level of management will 
be Involved In the decision making and 
implementation process In the qualifi
cation and training of guards. 

(9) Weapons training. Most com
menters stated that weapons training 
requirements: <a> were excessive with 
respect to number of hours of Instruc
tion required; Cb) were not clear as to 
who should undergo the training; ·(cl 
specified unnecessary training time, 
since performance requirements ·are 
later specified in section IV of appen
dix B; and Cdl did not take Into ac
count individuals with previous weap
ons experience. 

In response to these comments the 
Commission has decided that the 
weapons training criteria should be 
stated in terms that would permit · 
flexibility with respect to hours of in
struction required based on an individ
ual's experience and to permit the li
censee to identify by security related 
job tasks or duties, which individuals 
would be required to qualify with 
weapons and the weapon with which 
they would qualify. To effect this 
change the weapons training criteria 
have been revised to delete the 
number of hours of training required 
to give the licensee the requisite flexi
bility in determining by job assign
ment who will receive training and the 
extent of training required to qualify 
with the assigned weapon. 

<10) Weapons qualification. Com
menters stated that: Cal It would be 
difficult tci establish and operate the 
firing ranges needed for weapons 
qualification because of training facili
ty limitations; (bl the requirements 
for both day and night range firing is 
not necessary to achieve and maintain 
firing proficiency; Cc) lighting present
ly required at nuclear facilities would 
preempt any need for night firing; and 
(dl firing ranges are not equipped to 
duplicate lighting at nuclear facilities. 
This can only be done using military 
type battlefield illumination sources 
which are beyond the scope of private 
licensees. 

In response to these comments the 
Commission has decided: <a> That 
weapons qualification requirements 
should be relaxed to give the licensees 
flexibility In designing their weapons 
qualifications programs and to permit 
licensee armed personnel to. either fire 
the course specified or to select an 
equivalent course of fire; and (bl that 
it is necessary to require armed indi
viduals to perform nighttime or simu
lated nighttime firing for familiariza
tion only, because of the varying psy-. 
chological effects on persons not ac
customed to ·night firing. Accordingly, 
weapons qualification criteria have 
been revised to permit the licensee to 
either select the course of fire speci
fied or to choose an eqµivalent course 
of, fire to qualify armed per6onnel. In 
addition, the criteria requires indlvid-

uals to qualify only with assigned 
weapons as identified In the licensee's 
plan. 

<lll Suggestive phrases. Commenters 
noted that phrases such as " 0 

• • but 
not limited to • ·• • ," and ... • • as ap
propriate • • •," were suggestive, not 
definitive, and Implicitly require more 
to be done. 

The criteria in appendix B have 
been changed to eliminate these 
phrases. As revised, the requirements 
are stated broadly In terms of capabili-. 
ty and performance to permit flexibil
ity In the design of training and quali
fications programs. The Commission 
believes that the revised rule wm · 
assure the upgraded quality of licens
ee security personnel so that open
ended, suggestive wording is unneces
.sary. 

<12) and <13) Licensee plan submit
tal and implementation. Commenters 
stated that the Commission did not 
provide for adequate time to develop a 
plan in response to the proposed re
quirements, or' provide sufficient time 
to Implement the plan after it has 
been approved. 

The Commission agrees that ·ade
quate time must be allowed !cir proper 
planning and Implementation to 
assure effective programs. The rule 
has been changed to allow more time 
for planning and Implementation. 

In addition to the comments that re
sulted in changes in the proposed 
amendments, a number of other issues 
were commented on which did not 
result In changes to the proposed 
amendments, but which warrant dis
cussion and explanation. 

(1) Security personnel training 
manual. One commenter stated that 
the training manual should not be 
published as a NUREG document if 
the manual is intended to demonstrate 
one acceptable approach to satisfying 
the requirements of the proposed reg
ulation. 

The Commission had intended for 
the training manual te represent a 
general course outline for training se
curity personnel and not to provide 
specific parallel guidance to meet each 
of the requirements of appendix B. It · 
was not Intended as a regulatory 
guide. The ·utility of the training 
manual will be enhanced, as a general 
document, in light of the revised 
amendments. 

(2J Environmental impact state
menL A few commenters stated that 
as a practical matter the drastic in
crease in security personnel training 
requirements proposed by the amend
ments would undoubtedly require ad
ditional security, administrative, and 
recordkeeplng staff, therefore affect
Ing other persons rather than dealing 
only with the training of existing secu
rity personnel; involve the potential 
employment rights and opportunities 
of numerous existing and future secu
rity personnel; and 1nvolve the poten
tial issuance of advanced weaponry to 
private security forces. They believed 

that the Commission has too riarrowly 
construed the term "environment" 
contrary to Commission policy as 
stated In 10 CFR 51.l<a), concluding· 
that an environmental impact state
ment is required to- satisfy NRC's obli
gations under NEPA and CEQ guide
lines. 

The Commission has reviewed · tne 
criteria provided in 10 CFR Part 51, 
the Council on Environmental Quality 
<CEQ> and National Environmentai 
Policy Act <NEPA> guidelines in light 
of the comments received and contin
ues to believe that an· environmental 
impact statement for the proposed 
amendments to 10 CFR Part 73 is not 
required. The main effect of the rule 
Is to require training and qualification 
of security personnel and is basically 
procedural, with no environmental 
effect worth noting. · 

C3J Guard upgrading. One com-. 
menter stated that the entire upgrad-
ing of guard qualification, training 
and equipping was unwarranted be' · 
cause his facility maintains llaisori .· 
with local law enforcement authorities 
and that the local authorities have SU'. 
perlor manpo_wer, training and equip-·· 
ment to deal 'l";ith security contingen
cies beyond the control of the site se- · 
curity organization. 

Based on the Joint ERDA-NRC 
Task Force on Safeguards and the Se
curity Agency Study <SAS> reports, 
the Commission decided that the up
grading of licensee guard quality was 
necessary. In support of this decision, . 
the Commission also compared the 
content and scope of training pro
grams submitted by each licensee to 
meet the present requirements with 
the guidance the NRC provided 
through regulatory guide 5.20. The re- · 
suits of this comparison revealed that 
present training programs 'for new . 
guards would not produce the quality 
needed to assure the effective protec- · -
tlon of special nuclear materials, facili: · 
ties, or shipments. The fact that Ji. · 
<:ensees maintain liaison with local law 
enforcement authorities was consid
ered in . the decision tn require up
graded guard quality, accepting that · 
proximity to, response time by, and·_ 
the number of. responding local au- · 
thorltles ,could bear on the degree of -· 
upgrading that would be required· In · 
onsite response force numbers and ta:c-'" 
tical training requirements. · · · 

<4> Tear gas or mace. Numerous com'. 
ments were made that the use of tear 
gas or mace would violate certain · 
State laws 'which prohibit the use' of· 
such substances by private citizens. 
Tear gas or other nonleth~ gases wili 
continue to be required, and where· ' 
State law prohibits such possession 
and use by private citizens, adequately: 
supported requests for exemption may 
be granted or equivalent alternative 
protection measures may be proposed 
In conjunction with a request for ex
ception from the specific requirement.· 

(5) Costs. There were a few com-· 
ments made relative to costs to imple-



PART 73 • STATEMENTS OF CONSIDERATION 

ment the proposed requirements. One 
commen,ter did provide a cost estimate 
for training his existing guard force 
plus annual cost for training new 
hires. No basis was given to support 
these or the other estimates. The cost 
effectiveness of altematlve training 
programs will be Investigated as part 
of the logistical management study 
Identified In paranaph 1. Staff has 
prepared a value-Impact assessment 
whlcll . has been placed In the public 
document room which provides a 
breakdown of the cost estimates In• 
eluding statements of benefit when· 
ever possible. The Important aspect of 
the proposed regulation, as now writ· 
teri, Is that the job related perform
ance orientation will give the licensee 
greater flexibility In developing the 
m_ost cost-effective training program 
for his _plant and transport system. 

(8) A few comments were received In 
response to the Commission's request 
for comments, recommendations, and 
cost tradeoffs on the alternate aP· 
proaches available for training person· 
nel, and the alternative of certifying 
trafnlng programs vs. certifying of In· 
dlvlduals, to assist the Commission In 
arriving at a consensus as to the most 
cost-effective approach for conducting 
security personnel training. These 
comments can be categorlzed·generally 
as follows: . 

(I) Central and regional training 
versus local training. 

(Ii) Certification of training pro
grams versus certification of lndlvld· 
uals.' 

(Iii) Training costs. 
The following discussion pertains to 

Items <I> through <Ill> above. 
<'I> Comments received were both In 

favor of and opposed to . the need for 
estabilshlng central or regional train· 
Ing facilities. Persons favoring the es
tablishment of central or regional 
tralnlr.ig facllltles stated that s~ch fa. 
Qilltles could be established by or 
under contract to the. NRC, possibly 
using existing Federal Installations. 
Since there would be only a few In·· 
structors available with the expertise 
necessary to teach some of the courses 
required, the staffing of central or re· 
glonal facilities would not be difficult, 
while the simultaneous staffing of lo
calized tralnlne facilities may not be 
achievable. Such commenters also 
stated that with central or regional 
tralnlne facilities, changes In the Com· 
mission's regulations could be imple
mented directly, r.nd that the skill 
levels of graduates would be consistent 
throughout the Industry. No cost fig
ures _were provided by commenters ad
vocating the establishment of central 
or regional facilities. 

c;ommenters opposing central or re
elonal training facilities stated that 
the expenses for transporting, feeding, 
and houslne Individuals at a central or 
regional facilities would add substan· 
tlally to the cost for training. Under 
either of these tralnlne arrangements, 
It would be difficult to provide site 

specific training sufficient to meet the 
needs of each licensee. Additionally, 
regional centers or a central faclllty 
would necessitate pooling of security 
personnel from various llcense·es for 
each class of students, which would In· 
crease the probability of unauthorized 
disclosure of sensitive and proprietary 
licensee physical security system In
formation. No cost comparison esti
mates were ·provided to support the 
position of commenters opposed to 
central or regional training of security 
personnel. 

<IU Commenters stated that the al
ternative of certifying training pro
grams for a specific tralnlng center 
.versus certification of security person
nel would only be acceptable from a 
cost-effective standpoint If each licens
ee or the employer of the personnel 
could operate Its own certified training 
centers. One commenter stated that 
the requirements should be defined, 
methods for certification Identified, 
and actual training programs be made 
available prior to implementation of 
the proposed rule. 

<Ill> A few commenters provided gen
eralized and unsupported costs for Im· 
plementlng the proposed amendments. 
They also expressed concern that they 
were limited In attracting younger per
sonnel who might meet the require
ments, and historically, they .have ex
perienced a high turnover rate In secu
rliy personnel which would . drive the 
costs for training and retraining even 
higher. 

The Commission agrees that there 
are economic advantages and disad
vantages and other problems associat
ed with the alternative means availa
ble for training licensee ·security per· 
sonel. The revised amendments take 
Into consideration the Commission's 
objective to assure that security per
sonnel quality be uniformly upgraded 
at licensee facilities and In transporta
tion. This can be achieved by either 
close coordination with all training 
programs, or by·• means for assuring 
that each person assigned to perform 
security. tasks Is properly equipped 
and qualified to do so. The revised 
amendments .follow the latter ap. 
proach and do not specifically address 
training details. Nevertheless, the 
Commission Is still concerned that 
some level of unlformJty of perform
ance should be established for all af. 
fected licensees. As stated In July 
1977, the Commission will study alter· 
native approaches to training person
nel and the alternative of certifying 
training programs or Individuals. 
There Is underway a logistical manage
ment study which should assist the 
Commission In deciding on the most 
cost-effective approach available for. 
certification, and will provide the 11· 
censees Information on the cost effec. 
tlveness of each of the training · alter
natives to meet NRC requirements. In 
addition, the results' of the study_ 
sho·u1d provide Information on the 
availability of Instructors with the ex· 

pertlse necessary to train security per· 
sonnel. The results · of this study 
should be available around November 
.15, 1978. These results, along with the 
experience pined from Implementa
tion of the effective rule, wlll be used 
In the decision making process by the 
Commission to determine whether a 
more structured system of training of 
security personnel should be recom· 
mended to licensees. 

The Commission has determined 
under Council of Environmental Qual
ity euldellnes and the criteria In 10 
CFR Part 51.5(dl(3), that neither an 
environmental impact statement nor 
environmental Impact appraisal to 
support a negative declaration for the 
proposed amendments to 10 CFR Part 
73 Is required because the amend
ments deal primarily with the quallfl· 
cation and training of existing security 
personnel and do not directly or indi
rectly affect the environment. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reor-. 
ganlzatlon Act of 1974, as amended, 
and sections 552 and 553 of title 5 of 
the United States Code,. notice Is 
hereby given that the following 
amendments to Title 10, Chapter 1, 
Code of Federal Regulations, Part 73 
are published as a document subject to 
codification. 

44 FR 34466 

Published 6/15/79 
· Effective 7 /16/79 

Comment period expires 8/17 /79 

10 CFR Part 73 

Physical _protection of Irradiated 
Reactor Fuel In Transit 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Interim final rule. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission has decided to establish 
requirements for protection of spent fuel 
in transit. A recent study suggests "that 
the sabotage of spent fuel shipments has 
the potential for prodncing serious 
radiological consequences in areas of 
high population density. It will be some 
time before confirmatory research 
relative to the estimated consequences 
resulting from a successful- act of 
sabol!!ge on spent fuel can be 
completed. Jn the meantime. the 
Commission believes that interim 
requirements for the protection of 8UCh 
shipments should be isned 
immediately. This rule is subject to 
reconsideration or ~ision based on 
public.comments:received subsequent .lo 
its pubUca.tim. CGncurrently, the NRC is 
issuing ~m:e documenlalioa 
(NUREG-o561.} to assist licensees in lhe 
implementaUan of these requil'emenl&. 
The Public i:s 'invited to BUbmit its ¥Jews 

I 
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and comments on both the Rule and the 
Guidance. 
EFFECTIVE DATE! July .16, 1p9. 
DATE: Comment p_erioµ expires August 
17, 1979. 
ADDRESSES: Written comments should 
be submitted to the Secretary of the 
Commission, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
Attention: Docketing and Seryice 
Branch. 
FOR FURTHER INFORMATION c;QNTACT: 
Mr. L. J. Evans, Jr., Regulatory 
Improvements Branch, Division of 
Safeguards, U.S. Nuclear Regulatory· 
Commission, Washington, D.C. 20555, 
Phone (301) 427-4181. 
SUPPLEMENTARY INFORMATION: The U.S. 
Nuclear Regulatory Commission is 
amending 10 CFR 73 of its regulations to 
provide interim require~ents fo.r the. 
protection of spent fuel m transit. Th)s 
amendment is being published in 
effective form without benefit of public 
comment in the interest of the public 
health and safety. 

Previous studies (i'.'1.JREG--0194, 
Calculations of Radiological 
Consequences from Sabotage of . 
Shipping Casks for Spent Fuel and .H1gh
Level Waste, February 1977; NUREG-
0170, FES on the Transportation of 
Radioactive Material by Air and Other 
Modes, December 1977), estimated the 
health effects of a radiological release in 
a non-urban area resulting from a high
explosive assault on a spent fuel cask. 
The estimated risks were ~ot considered 
so substantive as to warrant regulatory 
action. A subs.equent study by Sandia 
Laboratories includes a chapter on the 
sabotage of spent fuel in urban areas of 
high population clensity (SAND-77-1927, 
Transport of Radionuclides in Urban 
Environs: A working Draft Assessment). 
This study suggests that the sabotage of 
spent fuel shipments has the potential 
for producing serious radiological 
consequences in areas of high . 
_population density. The. Commission has 
concluded that, in order to protect" 
health and to minimize danger to life 
and property (Sections 161b and 161i(3) 
of the Atomic Energy Act of 1954. as 
amended), it is prudent and desirable to 
require certain interim safeguards 
measures for spent.fuel shipments. The 
interim rule would be in effect until the 
results of confirmatory research are 
available and analyzed. 

The focus of concern is on possible 
successful acts of sabotage in densely 
populated urban areas. Because of the 
possibility that spent fuel shipments 
could be hijacked and·moved.from low 
population areas to high population 
areas, the interim requirements apply to 

all shipments e,.en though the planned 
shipment route may not pass through 
densely populated urban areas. 

Prior to publication of this rule, 
ihformal contact was made with the 
carriers primarily involved in spent fuel 
shipments as well as with other 
interested parties, and their comments 
are known to the staff. It was 
ascertained that the imposition of these 
requirements would probably double the 
cost per .mile rate for these shipments 
for an increase of.approximately 
$200,000 per year for the estimated 200 
annual shipments involved. 

BecauEe spent fuel shipments are on
going and the time of sabotage cannot 
be predicted, the Commission is of the 
opinion that time is of the essence in 
this matter, and that health and safety 
considerations override the necessity for 
public comment before issuance of an 
effective rule. Accordingly, the 
Commission, for good cause, finds that 
notice and public procedure are 
unnecessary and contrary to the public 
interest. 

Although this rule is being published 
in effective form without a prior public 
comment period, the public is invited to 
submit its views and comments. After 
reviewing these views and commants, 
the Commission ~ay reconsider or 
modify the interim rule as it deems 
necessary. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended,. 
and sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Title 10, Chapter I, Code 
of Federal Regulations, Part 73, are 
published as a document subject to 
codification. 

44 FR 43280 

Published 7/24/79 

Effective 11/21/79 

Safeguard Requirements for Special 

Nuclear Materials of Moderate and Low 

Strategic Significance 

See Part 70 Statements of Considerations. 

44 FR 68184 

Published 11/28/79 

Effective 3/25/80 

10 CFR Parts 70, 73, and 150 

Physical Protection Upgrade Rule 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: In July 1977, the Commission 
published for public comment proposed 
amendments to its regulations for 
strengthened physical protection for 
strategic special nuclear material, 
certain fuel cycle facilities, 
transportation and other activities 
involving significant quantities of 
strategic special nuclear material. 
Extensive comments were received and . 
a revision of the proposed amendments · 
was published in August 1978 requesting 
public comment on the changes made. 

In response to public comments, some 
additional changes have been made to 

. the proposed amendments. The Nuclear 
Regulatory Commission now is 
publishing these revised amendments in 

,. final form. 
The NRC has issued for public 

comment guidance documentation to 
assist the licensee in the development of 
safeguards physical protection and 
,transportation protection plans and the 
implementation of such plans required 
by the amendments. The effective date 
of the revised requirements has been set 
to permit public comment on the 
guidance and its issuance in final form 
at the time the requirements become 
effective. 
EFFECTIVE DATE: March 25, 1980. 

Note.- The Nuclear Regulatory 
Commission has submitted this rule to the 
Comptroller General for review of its 
reporting requirement under the Federal 
Reports Act, as amended, 44 U.S.C. 3512. The 
date on which the reporting requirement of 
the rule becomes effective, unless advised to 
the contrary, includes a 45-day period which 
·that statute allows for Comptroller General 
review (44 U.S.C. 3512(c)(2)). 

FOR FURTHER INFORMATION CONTACT: 
Mr. L. J. Evans, Jr., Chief, Regulatory 
Improvements Branch, Division of 
Safeguards, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, 301-427-4181, or Dr. W. B. 
Brown, Acting Chief, Safeguards 
Standards Branch, Division of Siting, 
Health And Safeguards Standards, 
Office of Standards Development, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, 301-443-5907. 
SUPPLEMENTARY INFORMATION: On July 
5, 1977, the Nuclear Regulatory 
Commission published in the Federal 
Register (42 FR 34310) proposed 
amendments to 10 CFR Part 73 of its 
regulations. Interested persons were 
invited to submit written comments and 
suggestions in connection with the 
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proposed amendments within 45 days 
after publication in the Federal Register. 
The comment period was subsequently 
extended thirty days. Upon 
consideration of the comments received 
on the proposed amendments published 
on July 5, 1977 and upon consideration 
of other factors involved, the Nuclear 
Regulatory Commission published 
revised proposed amendments on 
August 9, 1978 in the Federal Register 
(43 FR 35321) to obtain further public 
comment on the changes that had been 
made to the proposed amendments. 

Significant differences from the 
original proposed amendments 
published for comment on July 5, 1977 
were: (1) The definition of the 
conspiracy threat was changed to a 
conspiracy between individuals in any 
position who may have access to and 
detailed knowledge of the facilities and 
activities referred to in § 73.ZO(a) or 
items that could facilitate theft of 
special nuclear material or both; (2) 
export/import requirements were 
revised to reflect the jurisdictional 
aspects of the regulation; (3) the phrase 
"* • • but not necessarily limited to 
• • *" was deleted from the general 
performance requirements and 
capability requirements; (4) the package 
search requirements were changed so 
that packages carried into a protected 
area by persons having access 
authorization need only be searched 
when that person is chosen for random 
search. The package search requirement 
also was changed to require only 
random search of packages delivered 
into a protected area; (5) the 
Contingency and Response plan 
requirements for in-transit protection 
were revised to add more detailed 
response requirements consistent with 
the fixed site requirements; (6) the 
requirement for three armed escorts on 
cargo aircraft and for sea shipments was 
changed to two, (7) the requirement for 
Pu and U-233 containers resistant to 
small arms fire was deleted; (8) the 
export/import security plan approval 
requirement was changed to apply to all 
shipments and was clarified as to 
timing; (9) the requirement for alarm 
stations to be considered vital areas 
was changed; (10) the use of vault type 
rooms for storage of strategic special 
nuclear material directly useable in a 
nuclear explosive device was prohibited 
and the definition of vault changed to 
better reflect the purpose of vaults; (11) 
the word "immediately" was deleted 
from the requirement that armed 
response personnel be immediately 
available; (12) definitions were added 
for deceit, stealth, and force, and other 
changes in wording and language were 
made throughout the rule to clarify the 
intent and be more specific in the 

meaning of the requirements; (13) 
obsolete sections to be deleted when the 
effective rule is published were noted; 
and (14) planning and implementation 
times were changed. 

After review of the latest round of 
comments, the following substantive 
changes have been made: (1) Non-power 
reactors are not required to meet the 
provisions of the upgrade rule. As an 
interim measure, non-power reactors 
must meet the provisions of§ 73.67 (a), 
(b), (c), (d), (requirements for protection 
of material of low and moderate 
strategic significance), and in some 
cases of the provisions of a revised 
§ 73.60 (for those non-power reactor 
facilities possessing formula quantities 
of special nuclear material not meeting 
the 100 rem self-protection exemption); 
(2) the definition of vault has been 
further revised and required vault 
attributes have been added to 
§ 73.46(c)(5J(i); (3) the number of armed 
escorts required for transfer, rail and 
road transportation of domestic 
shipments of SSNM has been reduced 
from nine to seven individuals; (4) the 
requirement for "penetration resistant" 
tamper-indicating containers for storage 
of certain SSNM has been changed to 
tamper-indicating containers; (5) the 
requirement for a third closed circuit 
television monitor of vaults has been 
changed; (6) a definition has been added 
for "undergoing processing;" (7) 
planning and implementation times have 
been changed; (8) the design basis threat 
relating to theft of strategic special 
nuclear material has been modified and 
moved to § 73.l(a); (9) the design basis 
threat statement relating to radiological 
sabotage (present § 73.55) has been 
modified and moved to§ 73.l(a); and 
(10) the "high assurance phrase" 
contained in § 73.20(a) of the proposed 
rule and in present § 73.55(a) has been 
modified to state that the physical 
protection system will have as its 
objective to provide high assurance. In 
addition, changes in wording and 
language have been made throughout 
the rule for clarification, and conforming 
changes in references to and by existing 
sections have been made. 

The following discussion pertains to 
items (1) through (IO) above. 

(1) Application of the requirements of 
these amendments to non-power 
reactors possessing formula quantities 
of special nuclear material which cannot 
ni.eet the 100 rem self-protection 
exemption has been deferred pending 
completion of a separate on-going 
review of total safeguards requirements 
adequacy at such facilities. In the 
interim, such licensees will be subject to 
the provisions of§ 73.67 (a), (b), (c), and 
(d), and revised § 73.60. This is an 
interim solution only, and it is the intent 

of the Commission to bring non-power 
reactors under an improved safeguards 
system in the near future. 

(2) Commenters noted that the 
definition of vault, while attempting to 
specify a delay capability tied to the 
response time of LLEA, failed to account 
for the significance of other aspects of 
the security system, such as intrusion 
detection and communication, in 
determining that response time. 
Additionally, the use of LLEA response 
time as the criterion for measuring vault 
delay time was criticized as being 
impractical and ignoring the protection 
afforded by response of the armed 
onsite security force. Accordingly, the 
definition has been changed and an 
additional discussion of required vault 
attributes has been added to § 73.46. 

(3) In determining a specific number of 
armed escorts for domestic transfers, 
rail, and road shipments, the basic 
principles were that force size be large 
enough to engage a small group of 
attackers and delay theft and that this 
force would always be composed of two 
distinct separated groups, so that no 
single act which interrupted 
communications of one group would 
totally destroy the ability to 
communicate to the movement control 
center. The Commission, in reviewing 
the differ.ences in performance that 
could be expected from different group 
sizes, determined that seven armed 
individuals could provide the necessary 
protection while lessening labor 
expense. The rule has been changed 
accordingly. 

(4) Comments questioned whether a 
"penetration resistant" tamper
indicating container was adequately 
defined, available, or even necessary. 
As the meaning of penetration resistant 
was not clear, availability of containers 
was not certain, and the need for such 
containers was not defined, the rule was 
changed to delete the terms "penetration 
resistant." 

(5) Commenters stated that requiring a 
third continuously manned location to 
monitor closed circuit television was 
equivalent to requiring a third alarm 
station. The intent of this provision was 
to add a third factor to protect against 
collusion between the two alarm station 
operators. After review, the Commission 
has determined that this factor could be 
provided without the specific 
requirements of a third CCTV monitor. 
The rule has been changed accordingly. 

(6) Commenters expressed confusion 
as to when protection requirements 
were required while SSNM is 
undergoing processing. A definition has 
been added to § 73.2 to define 
undergoing processing and to clarify the 
distinction between such processing and 
storage for application of protection 
requirements. 
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(7)'The implementation schedule has 
been simplified. There is now one 
schedule required for planning and 
implementing a revised security 
program, rather than separate schedules 
for the external threat plan and intern~! 
conspiracy plan as previously proposed. 
The prior two schedule approach was to 
permit time for development of guidance 
for protection against the internal 
conspiracy. This guidance has now been 
developed so that a schedule delay is 
not necessary. 

(8) Based upon review of the design 
basis threat, the previous threat 
description stated as a general 
performance requirement in§ 73.20(a) 
has been modified to reflect a reference 
to the malevolent act of concern (theft or 
diversion) rather than a reference to the 
type of facility to be protected and has 
been moved to § 73.1. Appropriate 
reference changes have been made 
accordingly. 

(9) The existing design basis threat 
stated in § 73.55(a) for nuclear power 
reactors has also been modified as in (7) 
above to be referenced to the 
radiological sabotage threat rather than 
to the facility to be protected and has 
been moved to § 73.1. Appropriate 
reference changes have been made 
accordingly. 

(10) The Commission has modified the 
statement of general performance 
requirements. Paragraph 73.20(a) of the 
proposed rule required the physical 
protection system to prevent theft of 
strategic special nuclear material and to 
protect against radiological sabotage 
with high assurance. This paragraph has 
been modified to state that the physical 
protection system will have as its 
objective to provide high assurance that 
covered activities are not inimical to the 
common defense and security and do 
not constitute an unreasonable risk to 
public health and safety. 

The Commission is also making a 
conforming modification to 10 CFR 
73.55(a) to state an objective of high 
assurance in the performance of security 
systems to protect against radiological 
sabotage at nuclear power reactors 
identical to the general performance 
objective' in 10 CFR 73.20(a). This is a 
change from the present 10 CFR 73.55(a) 
which currently calls for high assurance 
in performance as a requirement of 
physical security systems. It is 
important to note that this change will 
not affect the Commission's judgments 
of what system requirements are 
necessary to assure provision of 
adequate safeguards against 
radiological sabotage, theft or diversion. 
"High assurance," as used in 10 CFR 
73.55(a), is deemed to be comparable to 
the degree of assurance contemplated 
by the Commission in its safety review 
for protection against severe postulated 

accidents having potential 
consequences similar to the potential 
consequences from reactor sabotage. It 
should be appreciated that the standard 
"reasonable assurance," commonly used 
in safety evaluations, is applied to a 
broad category of safety concerns 
ranging from the mitigation of minor 
anticipated operational occurrences to 
protection against severe postulated 
accidents. Thus, the degree of assurance 
necessary to provide "reasonable 
assurance" varies with the gravity of the 
safety concern. 

In adopting these amendments, the 
Commission decided that the 
requirements should not be made 
effective until guidance had been 
published assisting licensees in 
conforming to performance-oriented 
physical protection requirements for 
affected facilities and activities. 
Allowance for consideration of public 
comments on this guidance has been 
built into the time period specifying the 
effective date of the amendments. Prior 
to the publication of these amendments, 
two guidance documents have been 
published for public comment. These 
are: (1) "Fixed Site Physical Protection 
Upgrade Rule Guidance Compendium, 
Volumes I and II" and (2) Regulatory 
Guide 5. [SG904-4), "Standard Format 
and Content, Physical Protection of 
Strategic Special Nuclear Material In 
Transit." 

In addition, revisions to Regulatory 
Guides 5.7, "Exit/Entry Control to 
Protected Areas, Vital Areas, and 
Material Access Areas," 5.14, "The Use 
of Observation [Visual Surveillance) 
Techniques in Material Access Areas," 
5.44, "Perimeter Alarm Systems," and 
5.57, "Shipping and Receiving Control of 
Special Nuclear Material," have been 
made. These documents also have been 
published for comment. 

Copies of these new and revised 
guidance documents have been sent to 
persons who have expressed an interest 
in this matter. Comments have been 
received so that final guidance can be 
published by the time the rule becomes 
effectiv_e on March 25, 1980. Copies of 
these documents also will be placed in 
the Commission's Public Document 
Room at 1717 H Street, NW., 
Washington, D.C. 

The Commission believes that a 
significant number of comments for 
which no changes to the amendments 
were made will be satisfactorily 
addressed by this guidance 
documentation to be published 
concurrently with the effective date of 
these amendments. 

In addition to the comments that 
resulted in changes in the proposed 
amendments, the threat and general 
performance requirements were again 

questioned. The Commission believes it 
is worth restating the purpose and intent 
of the threat characterization and its 
relationship to the general performance 
requirements. 

The purpose of the threat defined in 
the proposed amendments is to define 
the general character of the domestic 
safeguards challenge. It is intended to 
provide a design basis for physical 
protection systems; therefore, additional 
adversary attributes are not necessary 
to serve this purpose. Physical 
protection systems, when designed to 
the level specified in the general 
performance sections of the rule and in 
accordance with the reference system 
specified in the rule and other design 
guidance to be provided, will be 
responsive to a general range of threats 
characterized by that stated in the 
amendments. 

With respect to specific numbers of 
adversaries, the numbers are not as 
significant as are the capabilities and 
resources of the adversary. For example, 
the threat from a disorganized mob of 
fifty or so people is much different from 
that of only a few well-organized, well
trained people. 

Given that the described threat is a 
design basis for a physical protection 
system, additional design criteria are 
given in the form of required system 
cavabilities. These capabilities are 
further supported by a reference 
safeguards system(§ 73.46) which 
provides guidance concerning those 
safeguards measures which will 
generally be included in a physical 
protection system that achieves the 
required performance capabilities. 

The Commission has determined 
under Council of Environmental Quality 
guidelines and the criteria in 10 CFR 
Part 51 that an environmental impact 
statement for the amendments to 10 CFR . 
Part 73 is not required. Concurrently 
with publication of the notice of 
proposed rulemaking of July 5, 1977 (42 
FR 34310), the Commission made · 
available in its Public Document Room 
at 1717 H Street NW., Washington, D.C., 
an "Environmental Impact Appraisal of 
Amendments to 10 CFR Part 73" to 
support a Negative Declaration. This 
document is appropriate for the revised 
amendments as well. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of the 
United States Code, notice is hereby 
given that the following amendments to 
Title 10, Chapter I, Code of Federal 
Regulations, Parts 70, 73, and 150, are 
published as a document subject to 
codification. 
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45FR14199 

Published 3/5/80 
Effective 3/5/80 

Minor and Clarifying Amendments 

See Part 1 Statements of Consideration 

45 FR 19215 

Published 3/25/80 

Effective 3/25/80 

10 CFR Part 73 

Extension of Dates for Submitting and 
for Implementing Security Plans in 
Response to Requirements for the 
Physical Protection of Special Nuclear 
Material of Moderate and Low 
Strategic Significance. 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission extends from March 20, 
1980, to May 18, 1980, the date for 
submitting physical security plans or 

' amendments thereto in response to 
§ 73.67(c)(1) of 10 CFR Part 73. The 
Nuclear Regulatory Commission also 
extends from July 24, 1!;180, to September 
21, 1980, the date for implementing NRC 
approved security plans, as provided in 
paragraph 73.67(c)(2) of 10 CFR Part 73. 
These extensions are made because of a 
50-day delay in publishing the final 
guidance needed for implementing the 
rule. 
EFFECTIVE DATE: March 25, 1980. 
FOR FURTHER INFORMATION CONTACT: 
James A. Prell, Office of Standards 
Development, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555 
Telephone: 301-443-5904, or C. K. 
Nulsen, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555 Telephone: 301-427-4181. 

SUPPLEMENTARY INFORMATION: On July 
24, 1979, the U.S. Nuclear Regulatory 
Commission published in final form 
regulations entitled, "Safeguard 
Requirements for Special Nuclear 
Material of Moderate and Low Strategic 
Significance" (44 FR 43280). These 
regulations became effective 120 days 
later, with licensees being required to 
submit plans for protecting special 
nuclear material of moderate or low 
strategic significance by March 20, 1980, 
and to put into effect NRC approved 
security plans for implementing the rule 
by July 24, 1980. The 120-day delay was 
intended to allow time for (1) NRC to 

publish, for public comment, supporting 
guidance needed to implement the rule, 
the (2) NRC to incorporate comments 
received and to publish the guidance in 
final form. Because of extensive 
revisions to the guidance caused by both 
public and Commission comments, the 
final guidance was not published until 
January 10, 1980. 

Since the publication of the guidance 
in final form was delayed by 50 days, 
licensees are being allowed 60 
additional days for submitting security 
plans and for implementing the 
requirements of the rule. Accordingly, 
the Commission is amending its 
regulations by extending the date for 
submitting a security plan from March 
20, 1980, to May 18, 1980, and the date 
for implementing the effective rule from 
July 24, 1980, to September 21, 1980. 

Because this amendment relates 
solely to procedural matters, the 
Commission has found that good cause 
exists for omitting notice of proposed 
rule making, and public procedure 
thereon and for making the amendment 
immediately effective on March 25, 1980. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendment to Title 10, Chapter I, Code 
of Federal Regulations, Part 73 is 
published as a document subject to 
codification 

45 FR 37399 
Published 6/3/80 
Effective 7 /3/80 

10 CFR Part 73 

Physical Protection of Irradiated 
Reactor Fuel In Transit 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Effective amendments to 
interim final rule. 

~U".'MA~Y: The Commission is amending 
its mtenm rule for the physical 
protection of irradiated reactor fuel 
(spent fuel) in transit which was issued 
on June 15, 1979. The interim rule and a 
related guidance document designated 
NUREG--0561 were issued in effective 
form without the benefit of public 
comment. Public comments were 
however, solicited on both the interim 
regulation and the guidance document. 
This notice summarizes the comments, 
gives the Commission response to each, 
and sets forth the interim amended rule 
in final form. 
EFFECTIVE DATE: July 3, 1980. 

Note.-The Nuclear Regulatory 

Commission has submitted this rule to the 
Comptroller General for review under the 
Federal Reports Act, as amended, 44 U.S.C. 
3512. The date on. which the record keeping 
requirement of§ 73.37(b][5) becomes 
effective, unless advised to the contrary; will 
be 75 days following publication in the · 
Federal Register. This time period reflects 
inclusion of the 45 days which the General 
Accounting Office is allowed for its review 
(44 U.S.C. 351Z(c)(Z)). 

FOR FURTHER INFORMATION CONTACT: 
Mr. L. J. Evans, Jr., Chief, Regulatory 
Improvements Branch, Division of 
Safeguards, Office of Nuclear Material 
Safety and Safeguards. The telephone 
number is (301) 427-4181. . 
SUPPLEMENTARY INFORMATION: On June 
15, 1979, the U.S. Nuclear Regulatory 
Commission amended 10 CFR Part 73 of 
its regulations to provide immediately 
effective interim requirements for the 
protection of spent fuel in transit. 
Concurrently, the NRC issued a 
guidance document (NUREG--0561) to 
assist licensees in carrying out the 
requirements. Both the amendment and 
the guidance document were published 
without benefit of public comment in the 
interest of the public health and safety. 
At the time of publication, the public 
was invited to submit its views and 
comments. After reviewing comments 
received from the public, and after · 
taking into account the experience 
gained during the several months that 
the amendments have been effective, 
the Commission has decided to make a 
number of changes to the amendments 
and to NUREG--0561. All references to 
specific sections of the regula lion refer 
to the June 15, 1979 version of the 
regulation, unless otherwise specified .. 

A. Following is a summary of changes 
to the amendments. These changes 
were, of course, accompanied by 
appropriate changes to NUREG--0561. 

(1) Small quantity shipments. Some 
comments suggest that the scope of the 
rule should be revised to specify for 
spent fuel a threshold quantity below 
which protection requirements would 
not apply. The Commission agrees with 
this suggestion and has modified 
§ 73.1(b)(5) and § 73.37(a] to set the 
threshold level at 100 grams in net · 
weight of irradiated fuel (i.e., uranium, 
plutonium and associated fission 

. products] exclusive of cladding or other 
structural or packaging material; thus 
shipments of spent fuel in quantities 
below 100 grams need not be protected. 
It is believed that the 100 gram threshold 
is in the public interest inasmuch as it · 
would simplify the transport of small 
quantities, such as those made in 
connection with spent fuel research 
activities. The calculated average 
radiological consequences of successful 
sabotage of a shipment of 100 grams of 
spent fuel even in a heavily populated 
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environment are negligible. 
The language of§ 73.l(b)[5) and 

§ 73.37(a) has also been changed to 
clarify which shipments are covered by 
the amendments. Shipments of material 
which are exempt from the requirements 
of § 73.30 through § 73.36 on the basis of 
the external radiation dose rate 
associated with such shipments, are 
now referred to in the regulations 
directly in terms of their dose rate, 
rather than in terms of their eJ{emption 
from another rule. The guidance will 
clarify that the dose rate measurement 
in the case of smaller shipments, which 
may involve multiple packaging, should 
refer to the arrangement of shipment 
packages which results in the highest 
measurable external dose rate. This 
should eliminate any ambiguity which 
may arise from the possibility that the 
highest measurable dose rate for a 
grouping of several different packages 
comprising a single shipment may 
depend on the particular arrangement 
and orientation of the packages within 
the transport vehicle. 

(2) Transit through heavily populated 
areas. Some comments suggest that the 
NRC modify its current embargo of 
shipments through heavily populated 
areas. These comments contend that 
truck shipmenti, should not be required 
to depart from interstate highways,.even 
in heavily populated areas. Some of 
these comme·nts further contend that 
interstate highways are safer and faster 
than alternative routes, that police 
response time is faster along interstate 
than secondary routes, that hijacked 
shipments would be easier to locate on 
interstates, and that interstates offer 
saboteurs less advantage of protracted 
concealment. Comments noted that prior 
to the issuance of the regulation, routes 
were being chosen to avoid heavily 
populated areas and to minimize 
shipment time. Some comments contend 
that shipments protected by armed 
escorts as outlined in the guidance 
document should be permitted to transit 
heavily populated areas. 

Other comments suggest that NRC 
continue to strengthen its current 
embargo on spent fuel transit through 
heavily populated areas. They ask that 
the "where practicable" exception in 10 
CFR 73.37(a)(3) be eliminated. They also 
ask that the guidance document be 
modified to eliminate extra driving time 
as a basis for exception, unless there are 
overriding safety and safeguards 
considerations. Some comments suggest 
that the NRC emphasize the use of 
routes through areas of low population 
density. 

The NRC considered two alternative 
protection strategies. Under the first 
alternative, shipments would be planned 
to avoid heavily populated areas where 
practicable. Preliminary analysis 

indicated that most spent fuel shipments 
would move by road and suggested that 
avoidance of heavily populated areas is 
generally practicable. This alternative 
became the basis for the rule is-11ed on 
June 15, 1979. The chief benefit I f this 
alternative is that it takes advantage of 
the fact that sabotage of spent fuel must 
take place in a heavily populated area if 
the serious consequences discussed in a 
Sandia Report (SAND 77-1927) are to be 
obtained. The necessary conditions for 
successful sabotage would thus entail 
the adversary gaining control over the 
shipment, moving it to a heavily 
populated area, and then placing and 
detonating the necessary explosive 
charge. It is believed that the measures 
set forth in the June 15, 1979 regulation 
are capable of interrupting this sequence 
of events. The principal disadvantage of 
this protection strategy stems from the 
fact that the highway system is designed 
to connect population centers, and 
therefore major highways pass near or 
through the population centers. 
Avoidance of heavily populated areas 
leads to the use of secondary roads. 
Compared with interstate highways, 
these secondary roads are characterized 
by a higher likelihood of conventional 
traffic accident, by longer times in 
transit, by less frequent patrolling by the 
local law enforcement agency (LLEAJ, 
and by lengthened response times in the 
event that LLEA assistance is requested. 

Under the second alternative, 
shipments would be permitted to transit 
heavily populated areas under armed 
escort. The significant advantages and 
disadvantages of the first alternative are 
interchanged in the second alternative. 
In the second alternative, highways are 
the best available, the likelihood of a 
conventional traffic accident is reduced, 
total travel time for the shipment is 
reduced, the roads are more frequently 
patrolled by the LLEA, and the LLEA 
response time in the event of a call for 
assistance is reduced. On the other 
hand, spent fuel would be within heavily 
populated areas on a planned basis 
some of the time, thus satisfying one of 
the necessary conditions for successful 
sabotage with potentially serious 
consequences. 

The Commission has decided that 
there is no clear advantage of the one 
alternative strategy over the other. 
Accordingly, the rule has been revised 
to allow either protection strategy to be 
used. The revised provisions make it 
clear that either (i) avoidance of heavily 
populated areas, or (ii) passage through 
heavily populated areas on approved 
routes employing additional protective 
measures, which are delineated in 
§ 73.37(c)(l), (d)(l), and (e)(l), are 
acceptable routing alternatives. The 
Commission retains its earlier position 

that interstate highways should be used 
whenever possible. 

(3) Performance objectives. Some 
comments suggest that the NRC should 
provide criteria and guidelines for the 
use of force for the protection of spent 
fuel shipments. Another comment 
suggests that the regulation and 
guidance be modified to clarify whether 
escorts have the duty to defend spent 
fuel shipments or merely to detect and 
report threats to the shipment. The 
amendments have been modified to 
include a new section, now designated 
as § 73.37(a), which provides 
performance objectives to be achieved 
by the physical protection system for 
spent fuel shipments. These 
performance objectives do not 
specifically address the issue of the 
degree of force escorts are to use in 
protecting shipments, but indicate the 
general level of protection that is to be 
provided by the entire physical 
protection system. Within heavily 
populated areas, armed escorts are 
expected to carry out their assigned 
duties, including implementation of 
emergency procedures in case of attack, 
under the same legal umbrella extended 
all other private guards (or law 
enforcement personnel, in the case 
LLEA personnel are employed as 
escorts). 

(4) Clarification of certain terms. 
Some comments request that certain 
troublesome phrases in the regulation be 
clarified. With respect to § 73.37(a)[3), 
which requires that "the route is 
planned to avoid, where practicable, 
heavily populated areas," comments 
request that the phrase "where 
practicable" be clarified. In § 73.37(d), 
which requires that " * * * if it is not 
possible to avoid heavily populated 
areas, the Commission may require, 
depending on individual circumstances 
of the shipment, additional protective 
measures," comments request that the 
phrases "not possible" and "additional 
protective measures" be clarified. The 
requirements have been revised and the 
troublesome phrases have been 
eliminated or clarified. 

(5) Calls for assistance. Some 
comments present the concern that the 
rule does not require that escorts 
communicate directly with the LLEA in 
the event that LLEA assistance is 
required. The Commission agrees with 
this concern. The regulation has been 
modified to explicitly require that 
escorts communicate directly with the 
LLEA in the event LLEA assistance is 
required. 

(6) Road shipments: Immobilization. 
Some comments are concerned with the 
safety consequences of immobilization 
and that inadvertent operation of the 
immobilization device could lead to a 
serious accident. Some comments 
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suggest that immobilization of both the 
tractor and ihe trailer (r,ather than the 
tractor or trailer] should be provided. 

.Some comments suggest that the method 
of immobilization should be specified 
and approved by the NRC rather than 
allowing the method to be specified by 
the licensee. Other comments suggest 
the ~RC a1_1~lys~s consider strengthening 
the 1mmob1hzatlon requirement while 
simultaneously reducing the number of 
escort personnel required. Finally, one 
comment suggests that LLEA's along the 
route should be familiarized with the 
immobilization technique in the event 
that the need should arise to move a 
vehicle following activation of the 
immobilization device. 

The NRC is concerned with the 
possible safety consequences of 
immobilization. The method of 
immobilization proposed by the licensee 
was intended to be reviewed by the 
NRC for its safety implications. The· 
regulation has been modified to 
specifically require that the method of 
immobilization be approved by the NRC 
prior to the making of shipments. The 
.mtent of the regulation and the related 
guidance is to assure that, when 
operated, the immobilization device will 
delay movement of the spent fuel 
shipment for at least one-half hour. The 
immobilization provision is essentially a 
performance requirement that can be 
complied with by immobilizing the 
trailer or the tractor or both. The 
guidance has been reviewed and 
appears to be clear on this point. 

It is also intended that the licensee 
should have the opportunity to use his 
ingenuity and skill in determining how 
to best accomplish the immobilization. 
Accordingly, the particular method of 
immobilization required has not been 
specified. 

The staff recognizes that a licensee 
might develop alternative methods of 
immobilization. The staff will evaluate 
any proposed method of protection and 
will approve the proposal if it provides 
adequate protection against sabotage 
occurring in heavily populated areas. 

The staff believes that it would be self 
defeating to familiarize a large number 
of individuals with the immobilization 
technique, with a view toward 
constructive use of this information in 
the event that the need should arise to 
move a vehicle following 
immobilization. Instead, the guidance 
document has been revised to suggest 
that the possible need for traffic control 
following operation of the 
immobilization device should be 
considered by the licensee when 
preparing the operating procedures for 
the shipment. 

(7) Road shipments: Training. Some 
comments suggest a significant 
expansion of the driver and escort 
training program. Some of these 

com~ents suggest that the training 
cur~1culum should include training in 
anti-sabotage and in initial response to 
spills of radioactive material. Some 
comments suggest that clarification of 
the level of proficiency needed to satisfy 
the training curriculum of Appendix D 
should be provided. One comment 
contends that some of the topics in 
Appendix D are superfluous. Another 
com~ent s~ggests that the training 
cumculum m Appendix D should apply 
to drivers as well as escorts. One 
comment suggests that the training 
program should emphasize safe driving 
techniques. 

The driver and escort training 
requirements have been reviewed and 
the regulations and guidance have been 
adjusted accordingly. The revised 
amendments include specific 
requirements for familiarization of the 
driver and LLEA personnel with certain 
safeguards procedures, and inclusion of 
a weapons training and qualifications 
program for escorts who are armed. The 
Commission has decided that the 
training requirements, as revised, are 
consistent with the duties and 
responsibilities of the drivers and 
escorts. 

(8) Rail shipments: Route restrictions. 
Some comments content that rail 
transport is penalized, compared with 
truck transport, through the lack of 
realistic alternative routes. The 
regulation has been modified to permit 
transport through heavily populated 
areas. One effect of that change is to 
eliminate the need for alternative rail 
routes which avoid heavily populated 
areas. 

(9) Rail shipments: Stops: Some 
comments ask that the regulation and 
guidance pertaining to planned rail 

· stops be modified to allow for the crew 
changes that take place every 100-200 
miles. The comments also point out that 
rail shipment planners cannot meet the 
current stop criteria, which would 
permit stops only for refueling and 
provisions. These suggestions were 
adopted and the regulation and 
guidance document have been modified 
accordingly. 

(10) Shipments by sea. Some 
comments suggest that the rule be 
expanded to include requirements for 
the protection of spent fuel aboard ships 
and boats. A review of the rule as 
published June 15, 1979, will show that 
§ 73.1[b][5), § 73.37(a), and § 73.37(d] 
apply to shipments independent of the 
mode of transport. However, in the 
interest of clarity, the rule has been 
revised to include a new section 
specifically addressing the protection of 
spent fuel shipments aboard vessels. 
New guidance has been added to 
NUREG--0561, accordingly. 

(11) Written log. The original version 

of NUREG--0561 contained a chapter 
de~cribing a written log to be kept by 
shipment escorts during the course of a 
spent fuel shipment. The purpose of this 
log was to provide a durable record of 
th!; circumstances surrounding a given 
shipment, to support inspection and 
enforcement functions of the NRC, and 
form the basis for any further regulatory 
~ctions regarding spent fuel shipments, 
m general. It was determined that this 
guidance needed to be given a firm 
regulat.ory basis by specifically requiring 
the ma~ntenance of a written log in the 
regulations. These requirements are 
com~arable to the recordkeeping 
reqmrements of§ 73.70, which cover 
shipments of other types of special 
nuclear material. 

(12) Communications center. The 
amendments published on Jµne 15, 1979, 
included requirements for c·alls by 
escorts to a "designated location," for 
purposes of monitoring the spent fuel 
shi~ment. Further details regarding the 
duties of personnel at this designated 
location were included in the guidance 
document, NUREG--0561. It was 
determined that further detail regarding 
this safeguards function would be 
desirable so as to give the detailed 
guidance included in NUREG--0561 a 
firm regulatory basis. The facility at the 
designated location has been termed the 
"communications center," and is now 
described in the regulation. 

B. In some instances, the comments 
showed a need for modification of the 
guidance document alone. Following is a 
summary of those changes: 

(1) Definition of heavily populated 
areas. A number of comments suggest 
that the definition of a heavily 
populated area be modified in various 
ways to permit more areas to qualify. 
Some point out that the present 
definition causes certain cities to be 
excluded from the list of heavily 
populated areas provided in the 
guidance document even though they 
have populations or population densities 
great~r than some of those which were 
included. These anomalies were 
explained to arise from failures to take 
into account the combined P.opulations 
of contiguous cities in the same 
urbanized area and the total populations 
of urbanized areas. Other comments 
suggested that areas with large 
temporary populations such as colleges 
be included although their permanent 
populations would not otherwise qualify 
the areas as heavily populated areas. 
Some comments suggested that specific 
cities be added to the list of heavily 
populated areas. · 

Reconsideration of the bases for 
defining heavily populated areas has led 
to a broader definition which is included 
in the revised guidance document. 
Accordingly, the number of urbanized 
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areas listed as heavily populated areas 
is increased· to approximately 180. 

The NRC would like to take 
temporary population centers into 
account in determining whether an area 
qualifies as a heavily populated area. 
However, there are no readily available 
census figures upon which the NRC 
presently can base such determinations. 
Therefore, the NRC invites officials of 
temporary population centers to submit, 
to the NRC, information in support of 
including that area in the list of heavily 
populated areas. 

This same mechanism will be used to 
assist in the continuous updating of !he 
list rel a live to those areas meeting the 
population criteria. 

(2) Road shipments: Criteria for 
selection of highways. Some comments 
suggest that NRC guidance should 
include a prioritizing or ordering of the 
various highway types (interstate, 4 
lane, 2 lane marked, 2 lane unmarked, 
etc.) to aid licensees in the selection of 
alternative routes. One comment 
suggests that routes used in the past for 
spent fuel shipments, including routes 
used for military spent fuel shipments, 
should be approved automatically. The 
suggestion to prioritize route highway
types was adopted and the guidance in 
NUREG--0561 has been amended to 
include suitable criteria. Routes used for 
spent fuel shipments prior to the 
issuance of the interim rule, however, 
will not be automatically approved 
inasmuch as those routes, like all other 
proposed routes, must meet current 
criteria before approval. 

(3) Road shipments: Criteria for 
detours. Some comments express 
concerns about detours from pre
planned routes. Some of these comments 
ask that the guidance document be 
modified to provide better criteria for 
determining when detours are 
appropriate. These comments also 
suggest that the NRC, rather than the 
licensee, should produce the guidelines. 
Some comments are concerned that 
once a shipment is en route, 
implementation of the detour procedures 
set forth in the guidance document might 
not be possible. Some comments suggest 
that LLEA's should be notified at the 
outset of each unplanned detour. In 
response to these suggestions, the 
guidance document has been modified 
to set forth some new guidelines to be 
followed in detour situations. However, 
except for the obvious instance of where 
a shipment is being escorted by LLEA 
personnel, it is believed that the LLEA 
need not be notified of each detour 
inasmuch as the agency is not expected 
to do anything differently as a result of a 
detour. 

(4) Rail shipments: Advance 
notification. Comments indicate that not 
all of the required advance notification 

data can be provided in advance of a 
rail shipment; among these data are 
routing, specification of stops, and cask 
serial numbers. Some comments 
contend that some of the information 
specified in the guidance document may 
be irrelevant to rail shipments. These 
suggestions were generally adopted. The 
guidance document has been modified 
to clarify advance notification 
requirements for rail shipments. 

(5) Rail shipments: Unanticipated 
route changes. Some comments suggest 
that the rule and the guidance should be 
modified to allow for the unanticipated 
route changes that sometimes occur in 
rail transport. This suggestion was 
adopted by modifying the guidance 
document. 

C. The Commission also received a 
number of comments and suggestions 
which were considered but which did 
not lead to changes to the amendments 
or to NUREG--0561. Following is a 
discussion of those comments: 

(1) Justification for the rule. Some 
comments contend that the NRC has not 
provided proper or sufficient basis for 
the new regulation. 

(a) Some comments ask that the NRC 
not modify its regulations on the basis of 
unproven information in draft form, such 
as the Sandia report. The Commission 
has decided that there is an adequate 
basis for interim requirements for the 
protection of spent fuel shipments. The 
NRC continually reexamines the 
adequacy of its regulations for the 
protection of the public health and · 
safety against deliberate acts. Part of 
this reexamination consists of studies 
and research projects. One of these 
studies, conducted by Sandia 
Laboratories and published in draft form 
in May 1978 as SAND-77-1927, 
concluded that serious public health 
consequences could result in the event 
of successful sabotage of a spent fuel 
shipment in a heavily populated area. 
Although a later draft Sandia report 
predicts less serious consequences, a 
significant degree of uncertainty 
remains that can only be resolved by 
further study. The Commission is 
currently pursuing a research effort to 
resolve these issues. While awaiting the 
results of this research the Commission 
believes that it is prudent to retain these 
requirements on an interim basis. When 
the final research results are analyzed 
the NRC will either modify, continue, or 
rescind 10 CFR 73.37, whichever is 
appropriate, based on those results. 

[b) Other comments point out that the 
NRC should regulate on the basis ofrisk, 
a concept wherein risk equals the 
product of the consequences of an event, 
such as sabotage, and the probability of 
the event. Inasmuch as the NRC has no 
basis to specify an identifiable threat, 
some comments conclude that the 
probability of sabotage is insufficient to 

justify a legitimate concern. 
NRC has not pursued quantitative risk 

studies for safeguards because of 
extreme difficulty in adequately 
quantifying the various factors 
contributing to risk. This view was 
expressed in the Reactor Safety Study 
(WASH 1400) and sustained by the 
Lewis panel's peer review of that 
document. The Lewis Panel Report 
[NUREG/CR-0400) states: "The risk 
from sabotage was not calculated in the 
Reactor Safety Study. The omission was 
deliberate, and proper, because it was 
recognized that the probability of 
sabotage of a nuclear power plant 
cannot be estimated with any 
confidence." Similarly, estimates of the 
probability of successful sabotage of 
spent fuel shipments cannot be made 
with any confidence. 

In their report (NUREG/CR-0400) the 
Lewis panel points out that, even with 
"realistic" risk estimates, further 
conservatisms must be incorporated in 
the regulatory process. In the absence of 
"realistic" risk estimates, it is even more 
important to incorporate conservatisms 
in regulatory decision making. This is 
the approach taken in safeguards. 

We know of no attempts to sabotage 
spent fuel shipments in a .manner 
leading to a significant radiological 
release. But we have coriservatively 
assumed that such a sabotage act might 
be attempted. Furthermore, we have 
tried to determine, logically and 
systematically, the characteristics of 
persons who might attempt to perpetrate 
such crimes. The results of our threat 
characterization work have been 
published as NUREG--0459, Generic 
Adversary Characteristics Summary 
Report. 

Another factor in making a 
determination concerning the 
probability of successful sabotage is the 
reaction of spent fuel to sabotage. It is 
generally agreed among analysts that 
the serious consequences discussed in 
the Sandia report could result only if 
sabotage is carried out in or near a 
heavily populated area and only if some 
of the normally solid spend fuel 
contained in a massive, durable cask is 
somehow released as respirable 
particles. It is further agreed among 
analysts that the only credible way to 
carry out such sabotage is through the 
skillful use of explosives. The reaction 
of spent fuel and spend fuel casks to 
explosive sabotage is subject to large 
uncertainty. A research program is being 
carried out to improve our 
understanding, but the program will 
likely not yield useful results for 
approximately one year. 

The Commission frequently uses the 
concept of risk in its deliberations 
concerning the need for new regulations 
and did so in this case. The Commission 
found that the likelihood of successful 
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sabotage is uncertain inasmuch as the 
11xistence of a credible adversary 
organization cannot be ruled out and the 
response of spent fuel and spent fuel 
casks to credible explosive sabotage is 

·. subject to large uncertainty. With 
respect to consequences, it appears that 
the release of a small fraction of the 
inventory of a spent fuel casks as 
respirable particles could produce 
serious consequences in a heavily 
populated area. On this basis the 
Commission has decided to generally let 
stand these requirements designed to 
protect spent fuel shipments against 
sabotage in heavily populated areas on 
an interim basis. The need for 
permanent requirements will be 
reconsidered when the results of the 
researuh program become available. 

(c) with respect to the Sandia report, 
the staff notes that the latest draft of the 
report projects sabotage consequences 
less serious than are set forth in the May 
1978 draft, and cited by the NRC as the 
basis for the rule. Another comment 
points out that even the consequences 

. set forth in the May 1978 Sandia Draft, 
are not that much more serious than 
those of a severe accident, the risk of 
which the NRC appears to be willing to 
accept. 

As mentioned above, a later draft of 
the Sandia report issued during 
September 1979, estimates less serious 
consequences than the May 1978 
version, partly because the May version 
assumed larger amounts of material 
released as a result of sabotage. In view 
of the continuing uncertainities 
concerning the release fraction, the 
Commission has decided it is purdent to, 
in the interim, protect spent fuel in
transit. 

(d) Other comments point out that 
Department of Energy (DOE) analysts 
have concluded that the rule is 
premature and inappropriate. The 
comments also point out that DOE does 
not require protection of spent fuel 
shipments for which it is responsible. 

The Commission notes that the DOE 
and the NRC have access to the same 
information and that DOE has decided 
not to require protection for the spent 
fuel shipments for which it is 
responsible. Despite the policy of NRC 
and DOE to have comparable 
requirements for the protection of 
nuclear materials, the Commission 
accepts the fact that from time to time 
reasonable administrators will differ 
temporarily on the difficult question of 
what constitutes adequate safeguards. 
Both agencies are developing additional 
information on the issues and are 
coordinating with one another. It is 
believed that the differences in positions 
of the two agencies are temporary and 
will be resolved as new information, 
such as that from the research program 
discussed above, becomes available. 

(e) Other comments argue that 
adequate protection is provided by the 
durable containers in which spent fuel 
shipments are made. 

The Commission agrees that the 
massive, durable casks in which spent 
fuel shipments are made provide a high 
degree of protection against many kinds 
of sabotage, including explosive · 
sabotage. However, in view of the 
uncertainties in predicting the response 
of spent fuel and spent fuel casks to 
explosives, the Commission believes 
that it is no longer purdent to depend 
upon cask design alone to protect 
against sabotage in heavily populated 
areas. Accordingly, until additional 
information can be developed to resolve 
some of the present uncertainties 
concerning the response of spend fuel to 
explosives, the Commission has decided 
that spent fuel shipments should be 
protected as specified in 10 CFR 73.37, 
as modified. 

(f) Some comments question the need 
for significant, costly protection 
measures for rail casks. They point out 
that rail casks are more substantial than 
truck casks and that according to 
Sandia, successful sabotage entails even 
more explosives and skill than for truck 
casks. The comments further point out 
that there is no record of hijacking 
trains, and therefore the movement of a 
hijacked train from a low population 
area to a high population area seems 
quite remote. Comments also point out 
that protection measures for rail 
shipments in heavily populated areas 
already include frequent surveillance by 
railroad police and are therefore 
adequate. 

The referenced Sandia Report 
indicates that similar uncertainties 
apply to possible explosives attacks on 
both road and rail shipments. Even 
though rail shipments would most likely 
require a higher level of adversary 
resources for successful sabotage, such 
sabotage is considered possible for both. 
road and rail modes. The Sandia Report 
states in particular that attacks on rail 
casks using shaped charges is possible 
since the requisite materials can be 
carried by men on foot. Moreover, the 
likelihood that available rail routes 
would include passages through heavily 
populated areas diminishes the 
importance of the consideration that it 
would be more difficult for an adversary 
to illicitly move a hijacked train from a 
less densely populated area to a heavily 
populated area. Protection for rail 
shipments, therefore, is still required. 

(2) Adequacy of protection 
requirements. Some comments state that 
protection of spent fuel shipments under 
the interim rule is not adequate against 
terrorist action. These comments argue 
that protection equivalent to that 

already given strategic special nuclear 
materials is needed. 

Some comments sugges! that NRC 
should require licensees to justify all 
spent fuel shipments by considering all 
possible alternatives to the making of 
shipments. 

One of the most frequent comments 
favored an embargo of spent fuel 
shipments until a permanent storage 
facility is established. Thereafter, spent 
fuel shipments would be permitted only 
to that facility. 

Some comments contend that the 
additional measures required for 
movements through heavily populated 
areas are too weak to deter cir to· 
provide protection against successful 
sabotage; these comments ask that the 
regulation be modified to indicate . 
additional safeguards and list them in 
detail. 

One comment suggests that for any 
given heavily populated area the · 
protection measures required should be 
similar for all shipments, rather than 
allowing various options for each 
shipment. 

The Commission considered a number 
of sets of measures for the protection of · 
spent fuel shipments. One of these sets 
of measures would have provided that. 
spent fuel shipments would be pro'tec_ted 
equivalently to shipments of formula 
quantities of strategic special nuclear 
material (SSNM), which must also be 
protected against theft. However, 10 
CFR 73.6 of the Commission's physical 
protection rules for SSNM specifically 
exempts spent fuel which is not readily 
separable and which has a total 
external dose rate in excess of 100 rems 
per hour at a distance of 3 feet from any 
accessible surface without intervening 
shielding. Such materials possess 
intrinsic protection against theft and are 
not readily usable to fabricate nuclear 
explosives. Nevertheless, the 
Commission considers it prudent to 
require some additional measures to 
protect spent fuel against radiological 
sabotage. 

Shippers of spent fuel must submit 
route information and security plans to 
the NRC for authorization to carry out 
the shipment. The NRC thus has the 
opportunity to review the shipper's plan 
for the shipment and to assure that he 
has considered alternatives to the 
making of the shipment. 

The Commission reaffirms its 
judgment that spent fuel can be shipped 
safely without constituting unreasonable 
risk to the health and safety of the · · 
public. Accordingly, the Commission 
does not believe that it is necessary to 
prohibit spent fuel shipments until a 
permanent storage facility is 
established. 
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Some requirements of the regulation, 
·particularly regarding transiting 
urbanized areas, have been changed 
considerably in this later version. Given 
these changes, the Commission has 
decided that the protection level 
required reasonably protects the public 
against risk from sabotage of spent fuel 
shipments. The escort force has the 
capability to call for assistance' and in a 
heavily populated area, local law 
enforcement authorities could be on the 
scene within minutes. Within a heavily 
populated area, the escort force is 
armed and therefore has the potential to 
prevent sabotage until local authorities 
arrive. 

The Commission is seeking adequate 
protection for shipments which must 
pass through heavily populated areas. In 
the Commission's view, an adequate 
level of protection can be provided by 
either private guards or law enforcement 
personnel. 

(3) Liability limits. One comment 
suggests that nq shipments of spent fuel 
should be permitted unless the shipper 
carries private liability insurance 
without limit. Other comments favor 
informing the public of the liability 
limits currently in force for shipments. 

The Commission has not at the 
present time extended indemnity 
coverage to spent fuel shipments on a 
·generic basis. However, spent fuel 
shipments are indemnified while in the 
course of transportation to or from an 
indemnified facility (principally nuclear 
reactors). Indemnity coverage for spent 
fuel shipments to or from reactors 
terminates at the point at which 
transportation ends. 

The provisions of Section 170 of the 
Atomic Energy Act of 1954, as amended, 
require production and utilization 
facility licensees, i.e., reactors and 
reprocessing plants to have and 
maintain financial protection (e.g., 
nuclear liability insurance) to cover 
public liability claims resulting from a 
nuclear incident. The Commission is 
also directed to enter into protection 
and indemnify the licensee for up to 
$500 million in excess of that financial 
protection. 

The indemnity protection afforded the 
public for accidents arising during 
transportation is derived from the 
coverage provided under the insurance 
policies maintained by licensees of 
reactors and reprocessing plants and in 
the indemnity agreements executed by 
these licensees with the Commission. 
The coverage under the policies and 
indemnity agreements incorporated the 
so-called "omnibus" provisions of the 
Price-Anderson Act. Under the 
"omnibus" coverage liability protection 
extends not only to the liability of the 

licensee, but also to any other person 
who may be liable, such as a 
transporter. However, there would be no 
Price-Anderson Act protection (or limit 
on liability) under facility licensees' 
insurance policies and indemnity 
agreements once a shipment was 
highjacked and placed beyond the 
control of the transporter. Extension of 
the Price-Anderson Act protection to 
cover incidents occurring after a 
shipment has been highjacked is beyond 
the scope of this rulemaking. 

(4) ALARA implications. One 
comment suggests that the implications 
of the rule with respect to the 
Commission policy of maintaining 
radiation exposure levels as low as 
reasonably achievable (ALARA) shoulC: 
be examined. 

The Commission has not at the 
present time extended indemnity 
coverage to spent fuel shipments on a 
generic basis. However, spent fuel 
shipments are accidents involving 
radioactive material shipments are 
sufficiently small to allow continued 
shipments by all modes. Because 
transportation conducted under present 
regulations provides adequate safety to 
the public, the staff concludes that no 
immediate changes to the regulations 
are needed at this time. This 
determination is partly based on the 
conclusion in NUREG---0170 that the 
average radiation dose to the population 
at risk from normal transportation is a 
small fraction of the limits 
recommended for members of the 
general public from all sources of 
radiation other than natural and medical 
sources and is a small fraction of 
natural background dose. 

The staff has examined the ALARA 
implications of the rule for the specific 
case of spent fuel shipments by truck. 
Calculations indicate that routine 
exposure from shipments routed around 
cities would likely be about 30% higher 
than the small but calculable routine 
exposure for similar shipments routed 
through cities. The Commission 
considers that this difference in such 
small routine exposures is not a 
significant health factor and therefore 
not to be considered a significant factor 
in the choice ofrouting. 

(5) Transportation mode. Some 
comments suggest that the scope of the 
rule should be expanded to require 
licensees to examine alternative 
transportation modes for shipments. 

The Commission agrees that 
alternative modes of transportation 
should be considered during the 
development of a program for the 
protection of spent fuel shipments 
against sabotage. The characteristics of 
alternative modes have been considered 

in the revised rule and suitable 
measures have been developed for road, 
rail and water transport. Accordingly, a 
licensee may choose the mode of 
transportation for his shipment on the 
basis of considerations other than 
safeguards. 

(6) High level waste. Some comments 
suggest that the scope of the rule should 
provide requirements for the protection 
of high level waste shipments. 

No licensed shipments of high level 
waste are presently being made. Only a 
few facilities currently possess high 
level waste. Shipments of the waste 
from a facility at which it now resides-to 
another facility would involve the 
amendment of one or more licenses. At 
that time, appropriate requirements 
would be issued. 

(7) Test reactor fuel shipments. 
Comments suggest that the staff 
consider relaxing protection 
requirements for test reactor spent fuel 
in recognition of the fact that it contains 
no free radioactive gases. 

The revised rule has not been 
modified to reduce the protection 
requirements for test reactor spent fuel. 
Fission gases would account for only a 
tiny fraction of the calculated health 
effects. Solid, respirable material would 
account for most of the health effects. 

(8) Distinction between guidance 
documents and regulations. Public 
comments on both the amendments 
published in the Federal Register and 
the supporting guidance document 
(NUREG---0561) were received. Some 
comments apparently mistake the 
guidance document for a regulation and 
therefore conclude that the supposed 
regulation is too loosely worded. Other 
comments apparently reflect only the 
regulatory amendments and suggest that 
the amendments alone are worded too 
loosely to be effective. 

Following is a discussion of the 
distinction between regulations and 
guidance documents. Regulations set 
forth legal requirements that licenses 
must follow. The NRC is empowered to 
inspect against and enforce the 
provisions of its regulations. Regulations 
without exception carry the approval of 
the Commission. Guidance documents, 
on the other hand, can be prepared and 
issued by the staff. The documents are 
not legally binding upon licensees. The 
primary purposes of the guidance 
documents are: (1) To describe and 
make available to the public the intent 
and scope of application of the 
regulatory provisions, (2) in some cases, 
to provide alternative methods that are 
normally acceptable to the NRC staff for 
implementing specific parts of the 
Commission's regulations, (3) in some 
cases, to delineate techniques used by 
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the staff in evaluating specific problems, 
and (4) to provide guidance to 
applicants concerning certain 
information needed by the staff in its 
review of applications for permits and 
licenses. Guidance documents are not 
intended as substitutes for regulations 
and, therefore, compliance with 
guidance documents is not required. 

(9) Licensee costs. Some comments 
contend that the cost estimates 
developed by the staff are too low. One 
comment suggests that the cost for truck 
transportation would be at least double 
that estimated by the NRC staff and 
probably much higher. Another 
comment states that truck 
transportation cost is approximately 
double that estimated by the staff even 
before the cost of safeguards required 
by the rule are added in. One comment 
places cost in the range of twenty 
million dollars per year by assuming ten 
thousand shipments per year circa 1985. 
Comments argue that staff estimates of 
rail costs are in even greater error than 
staff estimates of truck costs; these 
comments conclude that rail shipments 
must be made in special trains in order 
to satisfy the rule and that, therefore, 
the cost of each rail shipment will be in 
the range of twenty to forty thousand 
dollars. 

With respect to truck shipments, our 
latest information indicates that as 
many as 500 shipments might occur 
during calendar year 1980. The number 
of possible shipments is currently 
limited by the number of shipment casks 
available. Even if new casks were 
quickly manufactured, allowing the 
number of shipments to double, the 
Commission notes that the interim rule 
is designed to be in effect only until 
about mid CY81, and therefore, believes 
that the high cost estimates stemming 
from protection of large nur.i.bers of 
spent fuel shipments circa 1985 are not 
appropriate or relevant. With respect to 
rail shipment costs, the Commission 
disagrees with the contention that 
special trains are needed to meet the 
requirements for rail shipments, and 
therefore, rejects the high cost estimates 
which are based on the use of special 
trains. 

(10) Cost-benefit study. Some 
comments suggest that the NRC should 
provide a cost benefit analysis in 
support of the regulation. Comments 
also suggest that the requirements of the 
rule should be clearly defined and 
should be cost effective. They argue that 
regulations must be cost effective in 
order to be meaningful and must avoid 
being arbitrary or capricious or an abuse 
of discretion. Some comments suggest 

that the rule is not cost effective in its 
present form. 

This interim rule is expected to be in 
effect for a year or two. Recent figures 
indicate that if the maximum number of 
potential shipments occur, the 
requirements may result in a cost of 
about five hundred thousand dollars per 
year, distributed over a number of 
licensees. The addition of protection 
measures for spent fuel shipments does 
not have a significant effect on the 
environment. After taking into account 
the cost, the duration, and the absence 
of significant impact on the 
environment, the Commission has 
decided that a detailed cost-benefit 
study is not needed for this interim rule. 
Although a detailed cost-benefit study 
was not performed, the general costs 
and benefits resulting from this rule 
have been reviewed, as have the 
potential consequences of sabotage of 
spent fuel shipments to the public health 
and safety. A decision has been made 
that the benefits from reducing the 
probability of occurrence and potential 
consequences of spent fuel shipment 
sabotage justify the cost of the 
requirements. A detailed cost-benefit 
study will be prepared in support of any 
permanent rule that is issued. 

(11) Preemption. Some comments urge 
that the NRC preempt state and local 
restrictions on spent fuel shipments. 
Some comments seek to preempt those 
state and local ordinances in conflict 
which would ban or otherwise restrict 
shipments or which would require 
rerouting of shipments over secondary 
roads, with an attendant increase in 
safety hazard. 

Some comments argue that 
preemption would lead to a more 
responsible national policy concerning 
uniformity of spent fuel transport 
regulations. Some comments favoring 
preemption suggest that the NRC should 
take into account state and local 
concerns when drafting federal 
regulations. One comment suggests that 
NRC eliminate from its rule references 
to local ordinances as a basis for 
rerouting shipments; this comment 
concludes that a local community should 
not be able to prevent the use of a route 
acceptable to the NRC. One comment 
suggests that the regulations make clear 
that local ordinances with the NRC rule 
would be preempted. 

Other comments took the opposite. 
view of preemption. These comments 
declare that local communities have the 
right to be more restrictive than the NRC 
in the regulation of spent fuel shipments 
which they perceive as threatening their 
safety. 

To date, the NRC has contested a 
local ordinance that regulates the 

transport of nuclear materials only once 
(United States v. New York City 
(S.D.M.V. No. 76 Civ. 273)). In this case 
NRC, ERDA (now DOE) and DOT 
sought a judgment declaring a New York 
Health Code provision to be 
inconsistent with the Federal Statutory 
scheme for transportation of nuclear 
materials. On January 30, 1976, a United 
States request for a preliminary 
injunction barring enforcement of the 
local ordinance was denied. 

On August 17, 1978, the Materials 
Transportation Bureau of the DOT 
published an advance notice of 
proposed rulemaking (43 FR 36492) 
dealing with the subject of highway 
routing of radioactive materials. On 
October 26, 1978, the DOT published a 
notice (43 FR 50006) of its intention to 
hold a public hearing on this subject in 
Washington, D.C., on November 29, 
1978. On January 31, 1980 the DOT 
published for public comment a 
proposed rule dealing with the highway 
transportation (including Federal routing 
requirements) of radioactive material. 
The DOT has expressed its intention to 
publish a final rule on this subject by the 
end of 1980. 

Where state law is consistent with 
new Federal regulations promulgated 
under the Hazardous Materials 
Transportation Act (HMTA) or where 
the state in a legitimate exercise of its 
police power imposes general, non
radiological constraints (e.g., speed 
limits, load limits) on all truck 
transportation, the Commission does not 
presently contemplate actions to 
preempt the enforcement of these laws. 
However, the Commission reserves 
judgment on whether it may become 
necessary to seek such preemptive 
action in a limited way (e.g., where 
specific route considerations are at 
issue) prior to the time the DOT 
regulations become effective. Once the 
DOT regulations on this subject become 
effective, there appears a strong 
possibility that inconsistent state and 
local rules may be preempted on a 
broader basis. 

(12) Information on routes and 
schedules. Some comments suggest that 
the NRC adopt a liberal policy 
concerning the information on routes 
and schedules that would be made 
public. These comments suggest that 
route information should be published in 
the Federal Register; subsequently the 
NRC should hold public hearings (or 
provide some other means for public 
input) on routes. These comments 
further suggest that NRC should contact 
state and local authorities before 
granting a route approval. Some 
comments conclude that a local 
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population has better knov,,.ledge of 
routes than could be developed by NRC 
surveillance teams, thereby allowing the 
defects and advantages of alternate 
routes to be more adequately 
considered. Comments suggest that the 
state and local authorities should be 
notified of details of routes. Comments 
also suggest that state and local 
-authorities should be notified in 
advance of the schedule of each 
shipment. Some comments suggest that 
state and local authorities should take 
steps to have emergency'{esponse and 
law enforcement organizattons alerted 
and on duty at the time spent fuel 
shipments are made. 

Other comments suggest that the NRC 
should adopt a conservative policy with 
respect'to information on routes and 
schedules. These comments suggest that 
NRC withhold information on routes and 
schedules, pointing out that information 
certified by the NRC would be valuable 
to potential saboteurs. The comments 
also point out that it is a principle of 
security that sensitive information 
should be restricted to the minimum 
number of people. These comments 
conclude that the NRC should restrict 
dissemination of route and schedule 
information to ·a limited number of 
elected and appointed state and local 
officials who should be requested or 
required to avoid making the 
information public. 

Current staff policy conceming 
information on routes and schedules is 
to generally withhold this information 
from public disclosure. However, in one 
recent specific instance, the Commission 
decided that information cin staff
approved routes should not be withheld. 
It noted, however, that the decision was 

-case-specific and should not be 
considered a precedent. 

(13) Consolidated notice. Some 
comments note the proliferation of local 
ordinances requiring'advance notice and 
ask that the NRC establish in its rule 
such that only the NRC need be notified. 
The NRC could then notify state and 
local agencies as it deems necessary. 

Adoption of this suggestion would 
imply that the NRC rule preempts local 
ordinances calling for advance 
notification of shipments. As was noted 
earlier, the NRC has not yet contested ' 
local ordinances that regulate the 
transportation of spent fuel. Although 
this suggestion will not be adopted at 
this time, it will be re-evaluated when 
DOT routing rules go into effect. -

(14) Need for comprehensive study. 
One comment suggests that a 
comprehensive study of ports of entry 
for import'of spent fuel shipments and 
subsequent routes is needed; the 
proposed principal criteria for selection 

of a po.rt or route would be to affect the 
lea.st population in event of sabotage. 

In consideration of the Commission's 
revised_position relative to av-oidance of 
heavily populated areas; i.e., that 
passage through a heavily populated 

_ area, on approved routes, when 
supported by additional measures such 
as armed escorts, is acceptable, the 
Commission does not regard ports-of
entry as a particular problem area with 
respect to routing. Ports that are also 
listed as heavily populated areas will 
require the additional protection. 

(15) Expansion of response 
capabilities. Some comments propose a 
significant expansion of capabilities for 
responding to accidents or sabotage. 
These comments suggest that all 
emergency response units in all 
communities along the route submit 
response plans to the NRC for approval. 
Some comments suggest that all 
emergency response units in all 
communities along the route submit 
response plans to the NRC for approval. 
Some comments suggest that these 
response units should be required to 
conduct drills. Other comments 
proposed that LLEA personnel along the 
route be trained to deal with 
radiological releases. Some comments 
suggested that the shipper should 
provide an escort capable of handling 
all emergency situations. Some 
comments also suggest that the NRC 
should help to develop these various 
emergency response units. Some 
comments suggest that the shipper 
should be responsible for the 
preparation of emergency plans, while 
others suggest that the NRC shoud be 
responsible. Some comments ask that 
provisions be made for local 
governments to approve licensee 
emergency response procedures and 
emergency plans. 

These suggestions appear to be 
prompted, at least in part, by the 
provisions of 10 CFR 73.37(a)(6) which 
require a licensee to develop procedures 
for coping with threats and safeguard 
emergencies. As is noted in NUREG-
0561, the purpose of this requirement is 
to provide for the development of a plan 
to be used by drivers, escorts, licensee 
personnel and other individuals 
involved in a shipment in case of 
threats, attempted sabotage, or other 
events that jeopardize the security of a 
shipment. The larger question of 
emergency plans, emergency 
preparedness, emergency response and 
the like are judged to be beyond the 
scope of these interm safeguards 
requirements. Recent staff views on 
these questions are available in 
NUREG-o535-Review and Assessment 

of Package Requirements (Yellow Cake) 
and Emergency Response to 
Transportation Accidents. 

(16) Arrangements with LLEA: Clarity 
and feasibility. Some comments request 
that the NRC clarify its description of 
what constitutes acceptable 
arrangements, who must be contacted, 
and whether the arrangement or contact 
with the LLEA must be documented. 
One comment suggests _that the 
licensee's responsibility with respect to 
this requirement be limited to , 
maintaining an up-to-date list of 
telephone numbers and contacts in 
LLEAs. ' 

One comment points out that the case 
of transcontinental shipment, a very 
large number of LLEAs would have 
jurisdiction along the route and that 
contacting all of them would not be 
feasible. 

Under current practice, the NRC staff 
makes the initial contacts and 
arrangements with LLEAs as part of the 
approval process. Accordingly, the 
concerns set forth in the comment do not 
appear to be justified since the relevant 
burdens have been assumed by the NRC 
staff 

(17) Arrangements with LLEA: 
Information security co_ncerns. Some 
comments suggest that coordini!,tion 
with LLEAs along the route would be 
tantamount to annoucing the route and 
would therefore be contrary to good 
information security practice. 

During the coordination process, the 
NRC staff informs LLEAs of the 
importance of protection of spent fuel 
and asks that the agency not disclose 
sensitive information, such as routes, 
that would be helpful to a saboteur. The 
agencies have generally been · 
cooperative. Accordingly, NRC practices 
were not changed as a result of the 
suggestion. 

(18) LLEA capabilities. One 
commenter notes his experience which 
suggests that LLEAs in heavily 
populated areas are unwilling or unable 
to provide the additional protection 
suggested by the NRC for shipments 
through heavily populated areas. 

NRC staff experience is at variance 
with the experience of this commenter. 
Staff experience is that LLEAs have 
been very cooperative in assisting in the 
protection of shipments of nuclear 
materials. Also the rule allows for 
private armed escorts, instead of LLEA 
personnel, to be used to protect 
shipments. For these reasons, no 
changes were made in the regulation or 
the,guidance as a result of this comment. 

(19) Road shipments: Alternative 
routes. Some comments suggest that 
NRC route approval policy should 
include approval of a reasonable 
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number of alternative routes. The 
comments suggest that the approvals 
remain valid indefinitely. 

Current staff policy is to approve a 
number of alternative routes. The actual 
number of routes that can be approved 
is, of course, limited. Once a route is 
approved, the approval would remain 
valid until new information suggests 
that the approval should be withdrawn. 

(20) Road shipments: Rush-hour 
concern. One comment suggests that in 
the event of routing through a heavily 
populated area, the scheduling should 
be planned so as to avoid the local rush 
hour traffic. 

The staff performs route surveys, 
including route surveys through heavily 
populated areas, and makes 
arrangements with LLEAs along the 
route of the shipments for their response 
to an emergency or a call for assistance. 
Rush-hour concerns are taken into 
account during this planning. 

(21) Road shipments: Route planning. 
Some comments contend that the 
information given in the guidance 
document and in the related reference 
documents does not provide detail 
sufficient to distinguish and select 
highway routes. 

The staff agrees with the comments, 
but notes that the Census Bureau data 
supplemented by local road maps jointly 
provide a sufficient basis for route 
selection. Furthermore, the revised rule 
allows greater use of interstate 
highways, which should make route 
selection easier. Accordingly, no 
changes were made in the regulation or 
guidance as a result of this comment. 

(22) Road shipments: Drivers. Some 
comments suggest that the NRC should 
confer more closely with the DOT 
inasmuch as it appears that some driver 
requirements imposed by NRC are in 
conflict with DOT requirements. One 
comment suggests that 10 CFR · 
73.37(b)(1) be modified to specify two 
trained drivers rather than one. 
Comments suggest that in view of the 
potential consequences from accidents, 
drivers should operate spent fuel 
shipment vehicles in the safest and most 
reassuring way in order to instill public 
confidence. 

With respect to the coordination 
suggestion, the staff notes that in 
accordance with the terms of a 
Memorandum of Understanding, the 
latest version of which was published in 
the Federal Register on July 2, 1979, the 
NRC and DOT have agreed to advise 
and consult with one another before 
either issues a new regulation. This 
procedure was followed before issuance 
of this regulation. The DOT review did 
not reveal any conflicts between DOT 
regulations and the NRC interim 

regulation. The suggestion that the 
requirements of 10 CFR 73.37(b)(1) be 
modified to make explicit that two 
properly trained truck drivers satisfy the 
requirement was not adopted because 
the original phrasing already permits 
that option. The suggestion that two 
truck drivers rather than one should be 
required was not adopted because there 
appears to be no adequate safeguards 
justification. The provision is allowed to 
stand because it allows greater 
flexibility for the licensee in designing 
his security arrangements and it does 
not sacrifice the effectiveness of 
protection arrangements. 

The NRC agrees with the comment 
that shipment vehicles should be 
operated safely. However, the rule was 
not changed because the subject of safe 
driving is not within the scope of this 
physical protection rule change 
proceeding. 

(23) Road shipments: Escorts. Some 
comments suggest that the regulation 
should be changed to always require an 
escort vehicle to accompany the 
shipment vehicle; other comments 
contend that an escort vehicle is 
undesirable because it increases the 
likelihood of an accident. Some 
comments are concerned that the duties 
assigned to drivers and escorts in the 
regulation and guidance would 
overwhelm the drivers and escorts for 
shipments longer than one day. One 
comment proposes that the NRC should 
license escorts and test them annually. 
Finally, some comments suggest that 
more than one escort might be needed 
for extended stopovers. 

The Commission has decided that the 
current level of protection, which 
permits a single vehicle system to be 
used outside of heavily populated areas, 
is adequate. In addition, a second escort 
or other added safeguards measures are 
required for transiting urban areas. The 
Commission has also decided that the 
duties of the drivers and escorts are 
straight-forward; that the training 
program as revised (Appendix D of 10 
CFR Part 73) is adequate. With respect 
to the size of the escort force, the 
regulation specifies the number, 
capabilites, and duties of personnel who 
are to be on duty at any one time; it is 
the obligation and responsibility of the 
licensee to provide a force size sufficient 
to provide for relief and rest periods. 

(24) Road shipments: Call-in schedule. 
Some comments contend that the two
hour call-in schedule required by 10 CFR 
73.37(b)(2) is not practicable; they argue 
that carrying out the requirements 
would violate DOT regulations by 
disturbing the co-driver's rest period on 
long trips. The comments suggest that an 
eight-hour call-in schedule would be 

more appropriate. Comments also point 
out that the two-hour call-in schedule (if 
carried our) would require extra stops 
for telephone calls, thereby making the 
shipment vulnerable to sabotage. 

The two-hour call-in .schedule has 
been reviewed with DOT. 
Representatives of DOT found nothing 
in the requirement that was unsafe for a 
lone driver to carry out while driving or 
that was in conflict with DOT 
regulations. Accordingly, the two-hour 
call-in requirement is allowed to stand. 
The Commission reaffirms its judgment 
that the benefits from two-hour call-ins 
justify the additional risk of those 
instances where the vehicle must be 
stopped and the call-in done by 
conventional telephone. 

(25) Road shipments: Citizens band 
(CB) radio. Some comments suggest that 
there is no assurance that CB contacts 
can be made, and therefore the 
requirement for CB radio in the 
shipment vehicle is superfluous. Other 
comments note that the designated 
control location is not required to be 
equipped with a CB radio and ask that 
the NRC reconsider whether a potential 
saboteur could gain advantage from this 
situation. 

A requirement for CB radio is 
included in recognition of the fact that 
CB radio offers an inexpensive back-up 
to the primary communication system. 

It is true that there is no guarantee 
that a CB contact can be established in 
the event that there is a need to call for 
assistance. On the other hand, the 
adversary is faced with a back-up 
communications system that he can 
neither ignore nor readily defeat. The 
CB requirement is included because it, 
in some measure, reduces an 
adversary's likelihood of success. Also, 
CB radio is useful for communication 
among the escort vehicles and shipment 
vehicle and can be used in most heavily 
populated areas to contact the LLEA. 
However, because the transmission 
range of CB radio is short compared 
with the likely distance that shipments 
will be transported, there is no 
requirement for a CB radio to be 
installed in the control location. 

(26) Rail shipments: Special trains. 
Some comments urge the use of speciaJ 
trains to transport spent fuel rail casks. 
These comments contend that-special 
trains have the following advantages: 
The requirements of 10 CFR 73.37(c) are 
difficult for regular trains but can be 
handled readily by special trains. 
Special train speeds are lower and can 
be tailored to circumstances. Special 
trains are shorter than regular trains 
with the advantage that "burying" the 
shipment car under other cars in the 
event of an accident is less likely; this 
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feature, the comments argue, would be 
very significant in the event of a fire. A 
special train offers better observation of 
the shipment car. Most railroad 
accidents occur in rail yards and special 
trains spend less time in rail yards than 
do regular trains. Special trains have 
priority in use of track over regular 
trains. Regular trains could conceivably 
carry spent fuel together with other 
hazardous material, such as explosives 
or inflammables, in different cars of the 
same train; this situation would not 
occur with a special train. 

Special routing is possible to avoid 
rail yards and heavily populated areas. 
Finally, the probability of certain classes 
of train accidents, such as brake failure 
or railroad crossing accidents, is lower 
because special trains are shorter than 
regular trains. 

Other comments take the opposite 
view and suggest that the use of regular 
trains for spent fuel shipments is 
entirely satisfactory for the following 
reasons: The likelihood of hijacking a 
regular train from a low population to a 
high population area is remote in the 
extreme. Special trains have no 
particular advantage in avoiding high 
population areas. Special trains, as now 
proposed, would be stopped to yield 
right-of-way to regular trains. 

NRC approval of alternative routes 
would provide adequate response to the 
uncertainties of weather, rail damage, 
and other uncontrollable influences. 

A regular train in a rail yard would be 
under surveillance by the escort and the 
railroad police. Special trains have no 
advantage in communications; 
moreover, rail traffic controllers always 
know the approximate location of their 
trains. 

Needed protection requirements for 
rail shipments can be met by regular 
trains. Accordingly, the suggestion that 
the regulations be modified to require 
the use of special trains was rejected. 

(27) Rail shipments: Arrangements 
with LLEA. Some comments suggest that 
arrangements with LLEAs are needed 
only when a shipment car is stopped in 
a rail yard. This suggestion was not 
adopted because it would be 
inconsistent with the fundamental 
protection measure that an escort should 
always be present with a spent fuel 
shipment and that escort should be able 
to request and obtain assistance from 
the LLEA independent of the location of 
the shipment. 

(28) Rail shipments: Escorts. Some 
comments contend that escorts are not 
needed when a train is moving. Other 
comments point out that more than one 
escort will be needed to provide 
surveillance during extended stopovers 
and that special lighting might be 

needed for effective surveillance. One 
comment points out that no existing 
spent fuel rail cask car provides for an 
escort within the car, as is implied by 
the guidance document and the 
regulation. Finally, some comments 
request that the NRC consider speed 
restrictions for spent fuel shipments and 
reconsider its decision not to require 
surveillance while the train is moving
particularly while the train is moving 
very slowly. 

One of the fundamental protection 
measures is that an escort should 
always be present near the shipment, 
independent of the location of the train 
and independent of whether the train is 
moving. Accordingly, the suggestion that 
an escort is not needed while the train is 
moving was rejected. 

One intent of the requirement is that a 
stopped shipment car always be under 
observation; it is the responsibility of 
the licensee to provide an escort force 
sufficiently large to meet that intent. 

The object of the observation 
requirement is the early detection of 
circumstances that threaten deliberate 
damage to the shipment in a heavily 
populated area. Lighting in heavily 
populated areas is expected to be 
sufficient for this purpose. 

With respect to the comment 
concerning the escort in the same rail 
car with the spent fuel cask, the 
guidance document was written so as 
not to preclude the escort from riding in 
a rail car containing a spent fuel cask. 
The staff had in mind a small cask in 
which slightly greater than exempted 
quantities of spent fuel might be shipped 
rather than a typical rail cask containing 
up to ten fuel assemblies. 

The Commission has recognized the 
need for surveillance capabilities while 
trains are moving, and has reflected this 
in the regulation. 

(29) Rail shipments: Strengthening of 
requirements proposed. One comment 
asserts that spent fuel shipments by 
road are inherently unsafe and that 
shipments should be made by rail. The 
comment contends that current 
capabilities for the safety and protection 
of rail shipments are inadequate and 
identifies numerous areas where he 
believes improvements are needed. 

The Commission disagrees with the 
view that spent fuel shipments by road 
are inherently unsafe. The comment 
does not provide an adequate · 
justification for the extreme measures 
proposed pertaining to rail shipments. 
The Commission has no new 
information to modify its current view 
that spent fuel shipments can be moved 
safely on the existing rail system. 
Accordingly, no changes were made to 

the regulation or the guidance as a result 
of this comment. 

The following modifications to the 
rule have been coordinated with the 
Department of Transportation in 
accordance with the Memorandum of. 
Understanding between NRC and DOT 
that was published in the Federal 
Register on July 2, 1979. The Department 
of Transportation has determined that 
the NRC rule is not in conflict with 
current DOT regulations. 

These amendments to the interim final 
rule are being published in effective 
form subject to codification.·In the 
Federal Register notice issuing the 
interim final rule (44 FR 34466), 
comments were requested on the rule 
even though it was published in 
effective form. It is those comments 
received that have led to the· 
amendments being made here. It is as if 
comments had been received on a 
proposed rule. Accordingly, the 
Commission for good cause finds that 
further notice and public procedure is 
unnecessary. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Title 10, Chapter I. Code 
of Federal Regulations, Part 73, are 
published as a document subject to 
codification. 

45 FR 67645 

Published 10/14/80 

Effective 10/14/80 

10 CFR Part 73 

Physical Protection of Plants and 
Materials: Correction 

AGIENCV: Nuclear Regulatory 
Commission. 
ACTION: Correction. 

SUMMARY: In a final role document 
published in the Federal Register July 24, 
1979 (44 FR 43282}, §. 73.I(b} was 
revised. An error was made in the 
amendatory language resulting in the 
inadvertent deletion of I 73.1(b)(2}, (3), 
(4), and (5). It was not the intent of the 
Commission to delete paragraphs (2), 
(3), (4) end (5) of I 73.I(b). This 
document corrects this error and 
republishes § 73.l(b) as it should appear 
including a revision made to § 73.1(b)(5) 
as published at 45 FR 37:409 on June 3. 
1980. 
FOR FURTHER INFORMATION CONTACT: 
John D. Philips, Chief, Rules and 
Procedures Branch Division of Rules and 
Records, Office of Administration, 
Nuclear Regulatory Commission, 
Washington, DC 20555, (3cn} 492-7086. 
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45 FR 74693 

Published 11/12/80 

Effective 11/28/80 

licensing Requirements for the Storage 

of Spent Fuel in an lndepend~nt Fuel 

Spent Storage Installation 

See Part 72 Statements of Consideration 

45 FR 79410 

Published 12/1 /80 

Effective 12/1/80 

10 CFR Part 73 

Searches of lndlvlduala at Power 
Reactor Facilities 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is extending its current 
relief from pat-down searches of regular 
employees at nuclear power reactors in 
order ta accommodate a rulemaking 
proceeding concerning revisions to its 
rules in § 73.55 intended to finalize 
requirements for entry searches at such 
facilities. 
EFFECTIVE DATE: December 1. 1980. 
FOR FURTHER INFORMATION CONTACT: 
L. J. Evans, Jr., Chief. Regulatory 
Improvements Branch, Division of 
Safeguards, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington. 
D.C. 20555, (301) 427-4181. 
SUPPLEMENTARY INFORMATION: On July 
31, 1979, the Commission changed the. 
date from August 1. 1979, to November 
1, 1979, when pat-down searches of 
regular employees of nuclear power 
plant licensees had to be implemented. 
The rationale for this extension was 
provided in the Federal Register notice 
on this subject. 44 FR 47758, August 15, 
1979. The Commission further extended 
the implementation date to November 1, 
1980. The rationale for that extension is 
contained in 44 FR 65969. 

The Commission plans to issue 
proposed revisions to 10 CFR 
§ 73.55(d)(1) to.finalize requirements for 
personnel searches at protected area 
entry portals of power reactors. The 
extension of the relief from physical pat
down searches of regular employees 
contained herein is intended to allow 
sufficient time for public comment on 
the proposed search requirements and 
their implementation, if adopted. 
Because this rule delays a requirement. 
and merely continues a temporary 

situation for another limited period of 
time, the Commission finds ihat notice 
and public procedure are unnecessary 
and that the change can be made 
immediately effective without the 
customary 30 day period of notice 
required by s·u.s.c. 553. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of the 
United States Code, the following 
Amendment to Title 10 Chapter 1, Code 
of Federal Regulations. Part 73 is 
pubiished as a document subject to 
codification. 

45 FR 80271 
Published 12/4/80 

Licensing Requirements for the 
Storage of Spent Fuel in an 
Independent Spent Fuel Storage 
Installation; Correction 

See Part 72 Statements of Consideration. 

45 FR 83195 

Published 12/18/80 

Effective 12/18/80 

10 CFR Part 73 

Physical Protection Upgrade Rule; 
Clarification of Effective Dates 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Clarification of effective dates. 

SUMMARY: The NRC issues this notice to 
clarify three dates concerning the 
development and implementation of 
plans required of nuclear power reactor 
licensees for the training and 
qualification of security personnel. 
Because of ambiguous effective date 
provisions in amendments to 10 CFR 
73.55[b)(4), published November 28, 1979 
(44 FR 68184), incorrect dates appeared 
in the January 1, 1980 revision of 10 CFR 
Chapter I. The text of§ 73.55(b)(4) is 
published below in its entirety to clarify 
this ambiguity. 
EFFECTIVE DATES: Thursday, December 
18, 1980. 
FOR FURTHER INFORMATION CONTACT: 
Mr. L. J. Evans, Jr., Chief, Regulatory 
Improvements Branch, Division of 
Safeguards, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, 301-427-4181, or Mr. F. P. 
Gillespie, Chief, Safeguards Standards 
Branch, Division of Siting, Health and 
Safeguards Standards, Office of 

Standards Development, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, 301-443-5907. 
SUPPLEMENTARY INFORMATION: The text 
of10 CFR 73.55(bl[4) as corrected reads 
as follows: 

§ 73.55 [Corrected] 

46 FR 2025 

Published 1/8/81 

Effective 1 /8/81 

10 CFR Part ?3 

Physical Protection of Plants l!'nd 
Materials; Clarlfylng and Corrective 
Amendments 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Clarifying and corrective 
amendments. 

SUMMARY: The Nuclear Regulator/ 
Commission is issuing certain clarifying 
and correcting amendments that refer to 
documents incorporated by reference in 
Part 73, Physical Protection of Plants 
and Materials. These amendments do 
not n.odify current practices or 
application of the regulations. 
EFFECTIVE DATE: January 8, 1981. 
FOR FURTHER INFORMATION CONTACT: 
Patricia D. Anderson, (301) 492-7297. 
SUPPLEMENTARY INFORMATION: The 
Nuclear Regulatory Commission is 
amending two sections of 10 CFR Part 
73, "Physical Protection of Plants and 
Materials" to clarify the citations to 
materials incorporated by reference into 
two sections within Part 73. 

46 FR 4858. 

Published 1/19/81 

Effective 4/6/81 

10 CFR Part 73 

Physical Protection of Plants and 
Materials: Reporting of Physical 
Security Events 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to clarify existing 
requirements dealing with the reporting 
of events which significantly affect 
physical security effectiveness. 
Proposed amendments were published 
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for comment in October ~979, and have 
been revised to take into consideration 
public comment. Instead of reporting 
within 1 hour as originaliy proposed. a 
range ofreporting times up to,24 hours 
or Lli.e recording of an event in the 
licensees records would be allowed, 
depending on ilie severity of the event 
and compensatory measures taken. 

Concurrently with the issuance of the 
final rule, the NRC staff is issuing a 
Regulatory Guide which provides a 
procedure that may be used to 
determine whether an event is 
reportable, including a partial list of 
typical events that a licensee should 
report. This guide was issued for 
comment along with the proposed 
regulation and has been revised to 
reflect both the changes made in the 
effective regulation and the comments 

. , received on the proposed guide. 
EFFECTIVE DATE: April 6, 1981. 

NOTE: The Nuclear Regulatory 
Commission has submitted this rule to 
the Comptroller General for review of its 
reporting requirement under the Federal 
Reports Act, as amended. 44 U.S.C. 3512. 
The date on which the reporting 
requirement of the rule becomes 
effective, unless advised to the contrary, 
includes a 45-day period which that 
statute allcws for Comptroller General 
review (44 U.S.C. 3512[c)(2)). 
FOR FURTHER INFORMATION CONTACT: 
Mr. James Prell, Office of Standards 
Development, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555 
(301-443-5903). 
SUPPLEMENTARY INFORMATION: On 
October 22, 1979, the NRC published in 
the Federal Register (44 FR 60743) 
proposed amendments to 10 CFR Part 73 
of its regulations concerning reporting of 
safeguards events. Interested persons 
were invited to submit written 
comments and suggestions in connection 
with the proposed amendments. within 
60 days after publication in the Federal 
Register. Concurrently with the 
publication of the propo!led 
amendments, the NRC issued for 
comment a guide which provides a 
procedure for implementing the 
regulations (Draft Regulatory Guide, . 
Reporting of Safeguard Events. SG 901-
4). After reviewing public comments on 
the regulation and the guide, the NRC 
has decided to make a number of 
changes to both documents. 

Following. is a summary of the 
substantive changes to the amendments. 
These-changes were accompanied by 
appropriate changes to the guide. 

1. Reporting Times. Several comments 
suggest that a clearer distinction be 
made between serious and less serious 
types of events, and that reporting times 
be made commensurate with the 

severity of the event. The NRC agrees 
with this suggestion and has developed 
criteria for classifying event severity 
and the associated reporting times. The 
final rule makes a distinction between 
events which must be reported by phone 
within 1 hour and those that must be 
reported within 24 hours. Events which 
must be reported within 1 hour' are those 
that involve an explicit threat or a major 
loss of physical security effectiveness. 
Events that must be reported within 24 
hours are those involving a potential 
threat or a moderate loss of physical 
security effectiveness. Reporting of a 
major loss of physical security 
effectiveness can be delayed for 24 
hours if: [a) compensatory measures 
specified in an approved security or 
contingency plan have been taken, or (b) 
within ten minutes of that event's 
occurrence, compensatory measures are 
implemented that provide a level of 
security equivalent to that existing prior 
to the event. Similarly, a moderate loss 
of physical security effectiveness event 
need not be reported if equivalent 
compensatory measures have been 
implemented. Every event must be 
entered into the l~censee's records. 
Events that have been defined in a 
licensee's approved security or 
contingency plan as not being reportable 
need not be reported to the NRC. 

Z. Compensating Measures. Several 
comments suggest that when, following 
an event. compensating measures are 
placed into force that provide a level of 
security equivalent to that existing prior 
to the event, it need not be reported to 
the NRC but merely recorded in the 
licensee's records. This suggestion has 
been adopted for a moderate loss of 
physical security event. However, for a 
compensated major loss of physical 
security effectiveness event, a report 
must be made within 24 hours instead of 
1 hour. Even though measures have been 
taken to compensate for this type of 
event, a report is required because the 
NRC needs to be informed of the cause 
of such an event and the action taken to 
correct it. 

3. Distinction in Reporting 
Requirements Between High am:! Low 

. Enriched Uranium. One comment 
suggests that reporting.requirements for 
events involving' formula quantities of 
strategic special nuclear material should 
be different from those involving 
moderate and low strategic significance 
material. The basis cited for this 
suggestion is the considerable 
differences in their respective physical 
security requirements, as specified·in 
§ § 73.25, 73.26, 73.45, 7J.46 versus 73.67. 
The NRC agrees with this comment with 
regard to the loss of physical security 
effectiveness type events. Accordin.gly, 

events pertaining to material or 
moderate strategic significance, which 
must meet the safeguard requirements of 
Section 73.67 paragraphs (d) and [e), 
have been placed in the moderate loss 
of physical security effectiveness 
category, while events pertaining to 
material of low strategic significance, 
which must meet the safeguard 
requirements of Section 73.67 
paragraphs (f) and (g). do not ha,·e.to be 
reported. However. explicit or potential 
threats concerning all types of material 
covered by safeguards regulations must 
be reported. 

4. Material Control and Accounting. 
Some comments suggest that material 
control and accounting reporting 
requirements are adequately addressed 
by existing regulations. The NRC has 
reevaluated the need for the reporting of 
events involving material co.ntrol and 
accounting and agrees with these 
comments. 

5. More Definite Description of 
Authorized Individual. Some commente 
suggested there are many "authorized 
individuals" at fuel cycle facilities who 
could feel bound to report the same 
event. The commenters proposed that a 
responsible individual be more 
specifically identified. The NRC 
disagrees with this suggestion. The 
Commission is not concerned with who 
reports the security event. but rather 
that the event be reported within the 
required time frame beginning at the 
moment of discovery by a member of 
the security organization or any other 
employee of the licensee. The 
requirement has been changed to better 
reflect this concern. 

Pursuant to the Atomic Energy Act of 
1954, .as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Title 10, Chapter 1, Code 
of Federal Regulations, Part 73, are 
published as a document subject to 
codification. 

46 FR 12696 
Published 2/18/81 
Effective 3/20/81 

10 CFR Part 73 

Physical Protection of Plants and 
Materials; Physical Protection of In
Transit Special Nuclear Material of 
Moderate Strategic Significance 
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AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to allow the NRC to delay the shipment 
of certain quantities of special nuclear 
material of moderate strategic 
significance. The intent of the NRC is to 
prevent the concurrent shipment of two 
or more quantities of SNM of moderate 
strategic significance that, in total, 
would exceed a formula quantity. This 
amendment will help the NRC prevent 
the loss or theft of a formula quantity of 
strategic special nuclear material. 
EFFECTIVE DATE: March 20, 1981. 
FOR FURTHER INFORMATION CONTACT: 
Mr. C. K. Nulsen, Regulatory 
Improvements Branch, Division of 
Safeguards, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, (301) 427--4181. 
SUPPLEMENTARY INFORMATION: The 
Commission has been concerned that 
possible theft of concurrent shipments of 
special nuclear material (SNMJ of 
moderate strategic significance could 
result in the accumulation by an 
adversary of a formula quantity of 
strategic special nuclear material 
(SSNMJ. On January 14, 1980, the 
Nuclear Regulatory Commission (NRC) 
published in the Federal Register [45 FR 
2657] proposed amendments to 10 CFR 
Part 73 to allow the NRC to delay the 
shipment of certain quantities of SNM of 
moderate strategic significance. The 
purpose of these amendments was to (1) 
help assure that a formula quantity of 
SSNM could not be lost or stolen while 
in transit, and (2) provide the NRC with 
the capability of preventing the loss of 
additional material to an adversary 
before an accounting of a lost shipment 
has been made. On February 21, 1980, 
these amendments were republished [45 
FR 11503] with additional details 
provided explaining how the scheduling 
control for preventing concurrent 
shipments of two or more quantities of 
SNM of moderate strategic significance 
totalling more than a formula quantity 
will be implemented. The comment 
period was also extended until March 
24, 1980. 

The proposed amendments have been 
adopted in effective form without 
significant changes, and will become 
effective 30 days after publication of this 
notice. The changes which were made in 
response to public comments were 
primarily for the purpose of clarification 
and are consistent with the intent of the 
Commission at the time of publication of 
the proposed amendments. A summary 
of public comments resulting in changes 
in the regulation, and a description of 
the resulting changes follows. 

(1) One comment suggested that 
shipments which are physically 
protected should not be subject to NRC
imposed delays. This suggestion has 
been adopted by the addition of a new 
subparagraph, § 73.67(e)(6)(iv], which 
provides that shipments of SNM of 
moderate strategic significance 
protected in accordance with the 
provisions of § § 73.20, 73.25 and 73.26 . 
will neither be subject to NRC orders.to 
delay shipment nor considered to 
constitute a portion of an aggregate 
formula quantity of SSNM for the 
purpose of determining whether any 
shipments must be delayed. This 
additional provision is to achieve 
consistency with the related provisions 
of§ 73.24(b] which are currently 
effective. 

(2) Some comments indicated a 
concern that NRC ordered shipment 
delays would increase shipping costs 
and cause interference in the shipper/ 
carrier relationship to the detriment of 
shippers. The two-day notice the NRC 
might provide to shippers was thought to 
be too late to cancel a vehicle ordered 
for pickup of material without incurring 
extra charges. Also, it was thought that 
failures on the part of nonlicensees (e.g., 
overseas recipients, the Department of 
Energy) to provide timely confirmation 
of receipt of shipments could cause 
unfair impacts on licensees who had 
planned subsequent shipments. 
Commenters also expressed more 
general concerns about the possible 
impact of the proposed amendments on 
the private nuclear sector. 

The Commission is sensitive to 
possible disruptions that could be 
caused to licensees as a result of the 
proposed regulations. Most of the 
potential delays which might occur 
could be avoided if notification is giv~n 
the NRC sufficiently in advance of each 
planned shipment. The staff intends to 
request shipment delays as soon as the 
need for delays becomes apparent · 
based upon the receipt of planned 
shipment notifications in accordance 
with § 73.72. These decisions will 
usually be made after consultation with 
the prospective shippers so that NRC
ordered shipment delays can be 
minimized and the needs of the shippers 
can be accommodated. These actions · · 
taken in the context of the low number 
of shipments which are projected will 
occur each year (twenty to thirty] should 
result in no significant economic 
impacts. 

With regard to potential delays 
caused by difficulties in obtaining 
confirmation ofreceipt for export 
shipments, the proposed amendments 
have been changed by adding the 
stipulation that for export shipments the 
licensee need only confirm that a 
particular export shipment has left its 
scheduled port of exit from the United 

States intact, rather than requiring that 
receipt be confirmed at its foreign 
destination. This provision is consistent 
with the objective of the existing 
regulation which is to assure that an 
aggregate formula quantity of SSNM 
constituted by several shipments of , 
SNM of moderate strategic significance 
not be permitted to be transported 
within the United States without 
appropriate physical protection. 

(3) One comment suggested that the, 
NRC did not intend to include low
enriched uranium in the requirements 
for notifying the NRC of shipments of. 
SNM of moderate strategic significance, 
and that the language of § 73.72 s)lould 
be changed accordingly. The NRC.did 
not intend that shipments of SNM of 
moderate strategic significance . 
containing no SSNM be included in the 
notification requirements of § 73.72, or 
that such shipments should be subject to 
delays pursuant to the proposed · 
amendments. Therefore, the suggesUon 
has been adopted and § 73.72 has been 
modified accordingly. 

With respect to the proposed 
amendments, the resolution of the 
comments received not resulting in 
changes is as follows: 

(1) A comment by the Department.of 
Energy (DOE) recommended that the. 
proposed amendments be limited to· 
delaying licensed shipments invol;ving 
the commingling of five kilograms or 
more of SSNM in transport vehicles· or 
storage facilities. The DOE stated that' 
addressing aggregate quantities of ' 
special nuclear material of moderate 
strategic significance in all possible 
combinations of licensed shipments is. 
not iustified. Concern was also 
expressed that the proposed 
amendments would still permit 
commingling of DOE Category III , . 
shipments with licensed shipments such 
that the total would amount to a formula 
quantity, thus defeating the purpose of 
the proposed amendments. 

The authority given the staff to delay 
shipments of SNM of moderate strategic 
significance is intended to be exercised 
on a case-by-case basis to the extent 
necessary to assure protection of the 
public health and safety and common 
defense and security. This will allow the 
staff to eliminate all significant 
opportunities for thefts of formul~ 
quantities of SSNM. 
· Regarding DOE's concern for 
commingling of shipments, carriers are 
required under the terms of a general· 
license, issued pursuant to § 70.20(a], to 
provide protection for formula q1;1antities 
of SSNM in their possession, regardless 
of whether such material was intended 
to be transported as one or more 
separate shipments. Thus, carriers are 
obligated to protect a formula quantity 
of SSNM if an NRC licensed Category II 
shipment is commingled with a DOE. 
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Category III shipment and the total 
amount of SSNM exceeds a formula 
quantity. · 

(2) Another comment suggested that 
the decision criteria for delaying 
shipments should be part of the · 
regulation and that consideration should 
be given to giving priority for advanced 
scheduled shipments of requir.ed 
deliveries to op.erating reactors. 

In response to the above comment, the 
staff has det:ided to enlarge upon the list 
of decision criteria last published in the 
Federal Register with the proposed 
amendments. 

According to the revised criteria, staff 
decisions to delay shipments of special 
nuclear material will be based upon the 
following criteria: (1) Total time needed 
to complete the shipment, (2) the impact 
of a schedule delay on the use of the 
SNM at the delivery site, (3) expected 
routing, (4) relationship of the material 
to the national defense or to other 
essential programs in the nation's 
interest, (5) whether a licensee might 
volunteer to delay shipment, (6) the 
possible impacts on the shipper/carrier 
relationship with regard to availability 
of shipment vehicles and other special 
arrangements which would be diffic.ult 
to rearrange, and (7) how far in advance 
of the proposed shipment date the NRC 
was notified of the intent to make the 
shipment. Regulatory Guide 5.59 entitled 
"Standard Format and Content for a 
Licensee Physical Security Plan for the 
Protection of Special Nuclear Material 
of Moderate or Low Strategic 
Significance," will be modified 
accordingly to reflect these criteria and 
the proposed amendments. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Title 10, Chapter 1, Code 
of Federal Regulations, Part 73, are 
published as a document subject to 
codification. 

46 FR 51718 
Published 10/22/81 
Effective 10/22/81 for Sections 2.744(el. 
2.790(dl(1), 73.2(jj) and (Ill, and 73.211•1, 
(bl and (cl(1). All remaining sections will 
be effective on 1 /20/82. 

10 CFR Parts 2, 50, 70, and 73 

Protection of Unclassified Safeguards 
Information 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to require NRC licensees and other 

persons to protect unclassified 
safeguards information against 
unauthorized disclosure. The rule 
establishes requirements and sets forth 
conditions to be applied by NRC 
licensees and other persons for the 
protection of unclaHified Safeguards 
Information for operating power 
reactors, spent fuel shipments, and 
activities involving formula quantities of 
strategic special nuclear material. 
EFFECTIVE DATE: October 22, 1981 for 
H 2.744(e), 2.790(d)(1), 73.2 (jj) and ()1), 
and 73.n (a), (b) and (c)(l). All 
remaining sections will be effective on 
January 20, 1982. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Donald J. Kasun, Physical Security 
Ucensing Branch, Division of 

· Safeguards, Office of Nuclear Material 
Safety and Safeguards, U.S •. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Phone 301-427-4010. 
SUPPLEMENTARY INFORMATION: 

Background 
On December 29, 1980, the Nucl~ar 

Regulatory Commission published for 
comment a proposed rule that would 
prohibit the unauthorized disclosure of 
certain safeguards information by NRC 
licensees or other persons (45 FR 85459). 
The proposed rule was published in 
response to the provisions of a new 
section 147, SAFEGUARDS 
INFORMATION of the Atomic Energy 
Act, as amel)ded. Public comment on the 
proposed rule was received from forty
five groups and organizations as 
follows: -

Power Reactor Llcenseetl-·-.. --··--·-·-- 111· 
Fuel cycle~---. ------- II 
Nuclear S8MC8 ~-----.. ---·--- 7 Slalaa. ____ .. ____________ s 
uw&me.---- s 
Auociations--·-· . - 2 
01ller government agencies--··----·--·-· 2 Privale c:itizer,e__________ , 

There were no comments received 
from public interest groups or 
organizations. 

Extensive revisions have been made 
to the rule as a result of the comments 
received. The most significant revisions 
include: 

Excluding from the ac~pe of the rule 
activities involving less than a formula 
quantity of strategic special nuclear 
material (except for spent fuel 
shipments). 

Deleting limit of error of inventory 
difference (LEID) information from the 
rule. 

Adding guard qualification and 
training plans as items considered to be 
Safeguards Information (those portions 
that disclose facility safeguards 
features). · 

Deeming information protection 
systems used by State and local police 

fore~ adequate to meet regulatory 
reqwrements. · 

Rephrasing I 2.790(d)(1), 
Not requiring the marking of 

documents. more_than one year old 
stored by licensee contractors. Such 
documents would be marked If and · 
when taken from storage for use. · 
. A. Discussion of Comments Resulting 
m Changes to Proposed Rule - · 

(1) Reduction in the Scope of · · 
Application-A number of cornmenters 
suggested that physical protection · 
information for facilities that possess 
only special nuclear material of low 
strategic significance (Category ID) be 
deleted from the rule considering the 
small potential hazard of such materials. 
Commenters also suggested that this: 
type of informs tion when in the hands of · 
~e NRC be withheld from public 
disclosure as ·commercially valuable 
(proprietary) information. · 

The Commission agrees with 'both 
points. The·original determination of 
scope Was based on the assumption that 
appropriate information pertinent to all 
facilities and special nuclear materials 
required to be protected under 10 CFR 
Part 73 should be included in the 
proposed rule. Upon further review the · 
Commission has concluded that 
applicability should be.more closely 
related to the "significant adverse effect 
on the health and safety" standard 
contained in Section 147 of the Atomic · 
Energy Act, ea amended. Accordingly, 
the scope of the rule has been reduced 
to apply only to those facilities, nuclear 
materials, or transport activities for. 
which there exists significant potential · 
for harm to the public health and safety 
if the nuclear materials or facilities 
involved are intentionally misused or 
damaged. Therefore, Safeguards 
Information is limited to information 
regarding the physical protection of: 

All activities involving formula 
quantities of strategic special nuclear 
material. both irradiated and 
unirradia ted (most of the physical 
protection information for activities 
involving a formula quantity of 
unirradiated strategic special nuclear 
material would be classified as National 
Security Information under ~O CFR Part 
95), 

Operating power reactors, and 
Spent fuel shipments (but not routes 

and quantities). 
Thia separation is generally consistent 

with the overall NRC Policy of graded 
safeguards. The activities that remain 
under the rule (with certain minor 
exceptions such as non-power reactors) 
require protection by anned guard~. 
whereas the activities deleted do noL 
Appropriate paragraphs of I 73.21 have 
been modified to reflect this scope 
change. In regard to the second point, 
the Commiaaion has determined 
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generically that information concerning 
a licensee's or applicant's material 
control and accounting or physical 
security program for special nuclear 
material, not otherwise covered by 
specific statutory exemptions, is 
commercial or financial information for 
purposes of Freedom of Information Act 
(5 U.S.C. 552) (FOIA) requests. In order 
to reduce both the licensee's and the 
Commission's administrative burden 
associated with licensees applying for a 
withholding determination for each item 
of such information submitted to the 
NRC under 10 CFR 2.790[b)(1). io CFR 
2.790(d)(1) has been amended to deem 
such information confidential 
commercial information under 
exeinption (4) of the FOIA. This 
continues in effect present procedures 
for such information. 

Nine coin.menters supported the 
-retention and/or expansion of 
I 2.790[d)(1) as an appropriate method 
for withholding materiel control and 
accounting and physical security 
information not considered to be 
Safeguards Information. There were no 
comments lo !he conlrarr, 

(2) Deletion of limilof Error of 
lnl'entory Difference (LEID) 
Information-A large number of 
commenters recommended the deletion 
of I.EID information for low enriched 
uranium fabrfcalion fa.d:itles on the 
basis that !his informallor.; would not be 
very valuable to a dlverter attempting to 
sleal material within the limits of a 
slalislical alarm threshold. 

The Commission agrees and LEID 
information has been deleted from the 
rule (LF.JD information for activities 
involving formula quantities of strategic 
special ~uclear material would still be 
classified under Part 95). 

(3) Addition of Guard Qualification 
and Training Plans to the Rule-Ten 
comments were received on this matter, 
the most for any ilem. Commentera 
staled thal guard qualification and 
training plans contained, among other 
things, sile specific response procedures 
and descriptions of facility safeguards 
features. A review of several such plans 
received by the NRC disclosed that 
while some plans were so general that 
they could not be considered Safeguards 
Information, others contained specific 
information that should be protected. 
The rule has been amended to Include 
those portions of guard qualification and' 
training plans that disclose-site specific 
features of the physical protecUon 
system. 

(4) Grandfathering-Comments 
pointed out that certain organization11 
(e.g. architect/engineering firms) may 
have very large quantities of old 
documents that qualify as Safeguards 
Information but are rarely removed from 
1torage. They suggested that this 
Information be exempted or at least 

given special consideration. The 
Commission agrees with this suggestion 
in part and has amended the rule to 
require marking of documents more than 
one year old only when they are 
removed from storage. Storage, 
protection and access requirements 
however, would still apply. Documents 
containing Safeguards Information 
located at the operating facility would 
have to be m~rked regardless of age. 

(5) ''.As Built" Drawings-Some 
commenter& suggested that all revisions 
of drawings, not just the final, be 
considered as Safeguards Information. 
Other commentera suggested that 
preliminary design and construction 
drawings be specffically excluded from 
the rule. The Commission believes there 
is some merit in both suggestions. 
Accordingly, the rule has been chang~d 
lo indicate that any drawing or 
document that substantially represents 
the final design of the physical security 
system would have to be protected. This 
change eliminates the need to control 
much of the initial information, such as 
requests for bids, but still requires 
protection of documents that are only 
slightly different from the final version. 

(6) Vital Area lde11lification and 
location-Several commenter& noted 
that the proposed rule might be 
lnterpreted as requiring protection of 
Information already in public 
documents, such as In the FSAR. 
specifically in regard to dra,vings that 
show locations of safety related 
equipment. The rule Wes therefore 
revised to indicate that only drawings or 
documents that explicitly identify ileme 
of safety-related equipment ea vital for 
purposes of physical protection are 
required to be protected. (Note that the 
content of Appendix E bas now been 
Incorporated inlo th~ text of the r:ule at 
paragraph I 73.21(b).J Other than as 
above, engineering and construction 
drawings that show the l~tions of 
safety-related equipment are not 
considered Safeguards Information. 

(7) Acceptability of Present Protection 
Syslef1?s-Several commentere 
suggested that specific physical _ 
protection requirements not be Included 
In the existing rule but that licensee or 
State standard procedures be accepted 
Instead. The Commission baa concluded, 
based on frequent NRC staff contacts, 
that State and local police forces protect 
Information in a way that is equivalent 
to the rule.requirements. Accordingly, 
the rule has been revised to deem State 
and local police Information protection 
procedures acceptable .. ln regard to NRC 
licensees that fall into the scope of the 
rule, the Commission has concluded that 
without formal requirement, there 
would be no assurance of uniformity, 
consistency or an adequate level of 
protecUon across the industry. As 
evidenced by the comments received. 

there is considerable divergence of 
opinion as to what constitute& a 
minimum acceptable level. 

(8) Other Minor Changes-Based 
primarily on comments received, 
additional rule changes have been made 
to; 

Permit Safeguards Information to be 
transported by any individual . 
authorized access under the rule. 

Show that matter other than 
documents may contain Safeguards 
Information. 

Allow use of ADP systems by 
contractors of licensees. 

Indicate that non-security related 
orders and procedures for guards need 
not be protected. · 

Limit off-site communication 
information that needs to be prolecled 
to communications used for security 
purposes. 

Show !hat portions of any 
correspondence that contains _ 
Safeguards Information would have to 
be protected. 

Remove from the rule and place in 
guidance docu"'1ents many of the 
detailed reql!irements relative to 
marking, transmission, and destruction 
of documents that contain Safeguards 
Information. 

Note in § 2.744(e) the applicability of 
criminal sanctions, as well as civil 
penalties, for violations of Board orders 
pertaining to Safeguards Information. 

B. Discussion of Comments Not 
Accepted By the Commission 

(1) Protectlon During Agency 
Proceedings-The adequacy of 
proposed 10 CFR 2.744[e) was 
questioned by law firm commenters 
representing licensees. The amendment 
as proposed would confirm a presiding 
officer's authority to issue appropriate 
protective orders whenever protected 
Safeguards Information is required in an 
adjudicatory hearing. The amendment 
was seen by the Commission as the 
minimum restriction needed to protect 
the health and safety of the public or the 
common defense and security in the 
context of adjudicatory hearings 
pursuant to section 147a of the Atomic 
Energy Act of 1954, as amended (the 
Act), and to impose th~ minimum 
impairment of procedural rights, as 
required by section 181 of the AcL The 
amendment makes it clear that the 
physical protective measures and need 
to know standards of proposed I 73.21 
would apply to Safeguards Information 
In adjudicatory hearings. 

First, the commenters note correctly, 
but as a shortcoming, that I 2.744(e) 
applies only to agency records and not 
to Safeguards Information possessed 
only by an applicant, licensee, e>r 
contractor. A second objection was that 
the proposed I 2,774(e) gives relatively 
weak authority to the licensing boards 
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to prevent disclosure by intervenors and 
their lawyers. The commenter a88erted 
that some showing of reliability should 
be required of such persons before 
Safeguards Information is disclosed. · 
Third, the commenters stated that the 
proposed regulation gives inadequate 
suidance to the licensing boards on the 
kind of protection intervenora 1hould be 
required to give to Safeguards 
Information. The commentera suaeat 
that the restrictions used in the Diablo 
Canyon case be. adopted. See Pacific 
Gas and Electric Co. (Diablo Canyon 
Nuclear Power Plant Units't and 2) 
ALAB-600, 12 NRC 3 {1980). Finally, the 
commenters suggest that the possibility 
of criminal sanctions, as well as of civil 
penalties, be noted for violations of 
Board orders pertaining to Safeguard, 
Information. 

In response to these comments the 
Commission has m,de one change to 
proposed I 2.744{e). That change notes 
the applicability of criminal sanctions 
by stating, for the purpose of section 223 
of the Act, that any order issued 
pursuant to § 2.744{e) with respect to 
Safeguards Information be considered 
an order issued pursuant to section 
161b. of the AE Act. Thia is in accord 
with section 147b. of the Act. 

The Commission believes the other 
comments should not be adopted. It was 
not the intention of the Commission to 
place any restrictions on discovery by 
intervenors, or to write any special rules 
chilling intervenors' rights, such as a 
screening requirement not applicable to 
all parties. Not only would such rules be 
discriminatory, but also would be 
contrary to sections 181 and 147a of the 
Acl This Commission cannot presume 
beforehand th&t intervenors and their 
counse,1 are any-the-less trustworthy 
than the staff or applicant and their 
counseL 

The minimum protection required for 
Safeguards Information is stated in 
proposed I 73.21. The requirements 
there apply to intervenor& and their 
counsel as well as to the applicant or 
licensee. Section 2.744(e) allows a Board 
to go further, if, in its judgment after 
hearing all relevant arguments, the 
circumstances warrant iL This 
Commission needless to say, has 
confidence in the ability of.its.Boards to 
exercise sound judgment in the exercise 
of their discretion under§ 2.744(e), and 
therefore at this time declines to. write 
any special rules for the guidance of the 
Boards as to the extra measures they 

. may require for the protection of . 
Safeguards Information In adjudicatory 
hearings. 

With respect to the protective 
' measures used by the Boards in the . 

Diablo Canyon case and their potential 
general applicability, the Commission 
notes that those conditions are Involved 

In a review of the Diablo Canyon 
hearing by an Atomic Safety and 
Licensing Appeal Board. The Appeal 
.Panel has Informed the Commission that 
it would like to make some suggestions 
regarding the handling of Safeguards 
Information In adjudicatory hearings but 
feels constrained not to do 110 until the 
Diablo Canyon adjudication is finished. 
The Commission believes that the 

. suggestions of the Appeal Panel will be 
most useful in determining If restrictions 
on Intervenor's rights of discovery of 
Safeguards Information should be 
Inserted into the agency's rules as the 
commenters request. ; . · · 

For this reason also, the Commission 
will defer to a later time the decision 
whether It shquld stipulate any further 
guidance or rules for how the licensing 
boards should write protective orders to 
iJ.rotect Safeguards Information. At this 
time the Commission believes that its 
opinion and those of the Boards provide 
adequate guidance. See, Pacific Gas and 
Electric Co. (Dieblo Canyon Nuclear . 
Power Plant, Units 1 end 2), CU 80-24, 
11 NRC. 775 {1980), ALAB 410, 5 NRC 
1398. {1977); AI.AB 580, 11 NRC 227 
(1980); AI.AB 59Z 11 NRC 744 (1980); 
and AI.AB 600, 12 NRC 3 (1980). . 

One commenter also took .the position 
that proposed I 2.744[e) did not provide 

. adequate protection against undesirable 
disclosure of physical security plans for 
nuclear power plants. In his view a 
protective order and affidavit of 
nondisclosure would not eliminate the 
risk of unauthorized disclosure by 
intervenors who had en ulterior motive 
of securing the plans for use In 
sabotaging the plant, This commenter 
recommended (i) inclusion of rules of 
decision based upon Diab/o Canyon for 
presiding officers to apply in heariags, 
and (ii) security clearances or a 
screening program for persons with 
access to Safeguards Information in 
hearings, in order to assure 
trustworthiness and reliability Both of 
these recommendations have been 
discuBSed above and rejected. In 
addition, the Commission does not 
propose to write rules affecting rights of 
Intervenor& In adjudicatory hearings 
based upon a suspicion of ulterior 
motives In intervening. To do so would 
be tantamount to writing rules based 
upon speculation rather than on feet and 
law. The hearing process already 
contains screens to.separate the genuine 
intervenor from the spurious. The 
Intervenor must validate both his 
standing under judicial rules and the 
merit of his contentions. He la a known 
and readily Identifiable person who 
openly participates at considerable 
expense. Intervenor& generally make no 
effort to conceal their opposition to 
nuclear power, but this does not supply 
an adequate basis to consider them as · 
potentlal co-conspirators In plots to 

sabotage operating power reactors. 
In contrast to the above, a third · 

commenter stated that proposed ;, 
I 2.744[e) was potentially too restrictive 
of lntervenors' rights In that it gave too 
much authority to the presiding o~cer. 
The commenter suggested modification 
of proposed § 2.744(e)to allow 
disclosure of Safeguards Information to 
a party upon a showing by the party of 
reasonable necessity for disclosure. 10' 
CFR. 2.744[e) as drafted requires a 
fmdmg by the presiding officer that 
disclosure Is necessary to a proper 
d~cision. The presiding officer, as usual, 

:Will exercise a rule of reason in applying 
the standard. The language used , 
accomplishes the same result and is 
generally consistent with the . 
terminology in I 2.744. 

(2) Trustworthiness. Determinations
A number of commenters disagreed with 
the absence of a personnel clearance' or 
screening program as e necesseey. · 
condition for access to Safeguards · . 
Information, noting that the traditional 
requirements for access to sensitive: · 
Information include both "need-to
know" and trustworthiness 
determinations. One commenter · 
suggested that persons having access be 
subjected to the screening program · . · 
which the Commission has directed be 
established for power reactor personneL 
Another.commenter suggested that 
Individuals be required to show .. 
sufficient evidence of trustworthiness · 
before being granted acceBS. · . 

The Commission's position on this 
matter hes not changed. In the fll'St . 
place, Section 147 of the Atomic Energy 
Act contains no provisions regarding . , 
trustworthineBS determinations on 
which to base a federal personnel 
security program (es is set forth in 
Section 145 for access to Restricted 
Data). Secondly, the Commission does -
not believe that there is any reasonable 
regulatory framework that can be used. 
to establish a licensee administered 
screening program, considering the wide 
distribution afforded some Safeguards 
Information. While the power reactor . 
ecceBS,authorization program mentioned 
by one commenter might be used for . 
"clearing" licensee employees end other 
persons granted unescorted access to 
the reactor facility, it would not be 
applicable to engineering fll'm · 
employees who ere never on the site 
(but who In some cases have total 
access to the physical protection system 
design information). Thirdly, the 
Commission believes that the proper· . 
.adminietratlon of the need-to-know 
requirement combined with the rule's 
occupational restrictions .will provide an 
effective information protection program 
and still satisfy the "minimum 
restrictions" provisions of section 147a 
of the Act. 
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(3) Unrestricted Use of , 
Telecommunications-Several 
commenters·suggested that the. 

, restrictions on the use of telephone · 
circuits f?r transmission of Safeguards 
Information be deleted. Various reasons 
were given for this change. One 
commcmler stated that the rule would 
prevent the licensee from calling for 
help in a safeguards emergency. This is 
not so since the regulations make an 
exception-for extraordinary or 
emergency circumstances. Another· 
commenter contended thal the resources 
needed to intercept unsecured 

: . communications exceeded the technical 
capabilities of the design basis threat. 
The Commission disagrees with this 
~ositio~ a~d believes that relatively 
little sk1ll 1s needed to tap.phone liries or 
eavesdrop on radio conversations. A 
third commenter noted that the 
telephone is normally used· to transmit 
shipping information and it would be 
burdensome to use another method. In 
this regard, the only shipments covered 
by the final rule are spent fuel and . 
formula quantities of strategic special 
nuclear material. (Category[). 

Notifications regarding spent fuel 
shipments are required to be by mail 
(See 10 CFR 73.72) exceptlhat reporting 
schedule changes are permitted to be 
made by phone in the form of time 
deviations from the original schedule. 
ln~ormatioi_i regarding Category I · 
sh1pments-1s classified National Security 
Information under Part 95 and use of 
unsecured telephone for such 
information is prohibited. 

Another conimenter stated that the 
rul~ conflicts with the requirements of 
I 73.71 regarding the telephonic 
reporting of physical ·security events. 
The events for which reporting is· 
required are considered to be · 
extraordinary conditions in themselves 
and therefore exempt from the · ·. 
restrictions. An explicit statement was· 
added _to !he rule in this regard. The 
Comm1ss1on, after careful consideration, 
concluded that the restrictiom on the 
use of unsecured telecommunication · 
circuits needs to be retained in the nde 
to assure that Safeguards Information is 
not lost or compromised without the 
~now/edge_ of the person responsible for 
its protection. There is no indication 
that these restrictions will unduly 
burden the licensee or the NRC 1taff · 
during routine licensing matter or 
tre.nsport activities. For example, 
pe~iodic call-ins required during 
shipments can be made wring · 
prearranged signals or an operating 
code. 

(4) Restrictiona on Use of ADP 
Systems-Commenters stated that the 
meaning of an ·ADP system" wae not 
clear, that facilitici without on-site 

capabilities would.be excessively 
burdened, and that the restrictianll 
s~ould be removed. The Commission 
.d1sagr~es noting that the problem 
regardmg unauthorized accesa to , 
S.ifoguards Information stored in ADP 
systems is more severe than with · 
telephone usage. ADP systems located 
at engineering firms may have in . 
memory large amounts of information on 
th~ design of? ~hysical security system. 
Without restr1c!Jons, access to such 
information potentially could be gained 
by anyone, authorized or not, who is 
familiar with the operation and has 
access to a terminal. Remote terminals 
could provide an especially easy and 
unobtrusive means for obtaining . · 
selected Safeguards Information. Access 
to unprotected data lines between · 
facilities could also be used to 
compromise a physical security system. 

(5) Physical Protection . 
Requirements-Seyeral commenters 
stated that the storage requirements 
were too restrictive. Suggested · 
altern.atives. (to locked ,:;ecurity 1torage 
contam~rs) mc\uded storage in desks. 
file cabmets, locked rooms. 
undeslgnaled or non-GSA approved 
storage repositories, or anywhere in a· 
·contro!l~ access or protected area; The 
Comm1ss1on does not agree with the 
suggested alternatives. The basic ' 
objective of the security container is to 
make more difficult undiscov.ered 
compromise of Safeguards Information .. 
A steel filing cabinet secured with a 
loclcing bar and a GSA approved 
combination lock, or a GSA approved 
se~uri!y container both satisfy this · 
obJ~ctive. On the other hand. locked &le 
cabmets, desks, end ordinary doors can 
be entered with little difficulty end 
without leaving any indication that · 
compr~mise has occurred The objection 
to storing anywhere in a controlled · 
access or protected area is based on the 
free access this would allow to anyone . 
in ~ese areas. Howe·ver, ~ rule has 
been changed to delete the requirement 
that the se_curity storage container be in 
a locked room. when inside II controlled 
access or protected area. · 

0t!1er commenhirs objected to the 
reqwrement for control of Safeguards· 
Information by an individual while in 
use within a contrx>lled accen or 
protected area. The· Commission agrees 
that some relaxation is warranted on 

. this matter; however, the belie 
re9uirement has been left in the rule and 
guidance has been provided to indicate 
that under.certain conditions the general 
control exercised over controlled acces1 
8Dd ~rotected areas would eatisfy the 
reqwremenL 

One commenter noted that the · 
requirements to keep Safeauards 
Information in locked aecuiity 
containers would have an adverse 

· impact on the availability of the security 
,force to respond to a threat or a . 
·safeguards incidenL The Commission 
docs not agree. Documents located 
within alarm stations and guard houses 
need nol be in locked security 
containers since _they are under direct" 
control of security personnel Similarly, 
guard orders and procedures may be 
posted at access control points provided 
that the post is continuously manned 
and !he information is located so as to 
prevent observation by visitors. 

(6) Addition of Other Types of 
111/ormotion-Several commenters 
di_sagreed wilh the deletion of generic 
safeguards studies and reports (such as 
the Sandia Laboratories' Handbooks on 
Barrier Technology and Entry Control 
Systems) from the scope of the rule and 
noted t~a! no _justification was given for 
the om1ss1on. On this matter the 
Commission notes that the original 
legislative proposal prepared by the 
NRC, and interim versions of the · 
legisla!ion. contained explicit language 
regarding the protection of Nstudies 
reports, and analyses ---which. 
concern the safeguarding of nuclear 
ma!eri_als or facilities." l This provision 
was deleted from the final version of 
section 147. In view of this deliberate 

. action by the Congress, the Commission 
has no choice but to delete these Items 
from the rule. 
., One commenter suggested that 
mformation developed during the course 
of probabilistic risk assessments be 
protected under this rule. The 
Commission, while agreeing that such 
information might have value to a . 
potential saboteur, has concluded that 
on balance the public interest is better 
served if all safety-related studies are 
aveila~le for scrutiny. The question also 
arises concerning the legality of 
withholding information under Section 
147 that is neither related to a licensee's 
physical protection program nor . 
produced in response to security 
considerations. 
· (7) Deletions of Certain Types of 
lnfonnation--One commenter suggested 
that it would be unlawful to include 
information regarding off-site response 
forces. shipment schedule, and 
locations of safehavens in that these 
items a.re not "security measures" a1 uet 
forth in section 147. The Commission 
disa~ree~ on this poinL NRC regulations 
re~wre licensees to make arrangements 
with State or local police forcea for 
response to safeguards emergencieL Fur 
fixed sites these arrangeinenta are 
documented and become part of the 
facility physical security plan. For 
transport of spent fuel and Category I 

1 Coi,gressional Record-Hause. H 113K. 
November 29. 1979. 
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quantities of highly enriched uranium 
and plutonium, route surveys are 
conducted by the NRC staff in order to 
determine what police response could 
be expected in an emergency, the 
location of safe havens,.and zones of 
wealt-radio-telephone communications. . 
The information gathered is documented 
and transmitted to the license, for 
inclusion in his physical protection plan. 
In this regard, the U.S. District.Court for . 
the District of Columbia has recently · 
u,Pheld the Commission's position that, 
police response capabilities and 
telephone shortcomings are legitimate 
items for withholding under section 147 
of the Act.1 . 

,Another commenter stated that it 
might be impossible to prevent 
disclosure of certain information 
regarding local police forces. The 
Commission agrees in part and the rule 
has been modified to more accllJ'ately . 
reflect the original intent that only 
details of the forces committed to 
respond to a facility safeguards 
emergency need be protected. 

(8) Withholding Spent Fuel Route 
Information-Two commenters 
recommended that routes used for spent 
fuel shipments be withheld until the 
shipments have been completed. This is 
not a matter for Commission 
deliberation. Section 147 con.tains an 
explicit statement that "Nothing in this. 
Act shall authorize the Commission to. 
prohibit the public disclosure of 
information pertaining to the routes and . 
quantities of shipments of--irradiated 
nuclear reactor fuel." ; 

(9) Limit Regulations to Parts 2 and 
9-0ne commenter suggested that the 
licensed industry be allowed to devise 
its own methods of protection, that , 
specific requirements be deleted from 
Part 73, and that Parts 2 and 9 contain 
directives that Safeguards Information 
be protected. As is stated elsewhere, the 
Commission believes that without . 
formal requirements (which are 
considered to be the minimum 
restrictions that provide an acceptable · 
level of protection] there would be no .. 
assurance of uniformity or consistency. 
Comments received indicate there is no 
general agreement in the licensed 
industry concerning what constitutes a 
minimum level of protection. . 

(10) Other Comments-Following is a 
list of other comments on minor matters 
that were not incorporated into the final 
rule on the basis of no demonstratable 
need or benefit: 

Show that the licensees are not 
responsible for compliance by other 

• Virginia Sunshine Alliance vs NRC. Civil Action 
No. 80-2099, February 26, 1981 (Presently under 
appeal.) 

,, 

persons that receive Safeguards 
Information. 

Require records to be kept for any 
Safeguards Information trawmitted off-
site.. . 

Require thaJ a list be kept of persons 
who .have a need-to-know. 

Note that distribution, reproduction, 
arid destruction of Safeguards 
Information need not be documented. 

Include a document exclusion list in 
the rule. , . 

Add attorneys to the occupation list 
contained in I 73.21(c); (not necessary in 
that attorneys are already included bi 
(c) (i) and'(vi)). · . 

Amend the definition of Safeguards 
lnformation to ·add "controlled" before 
Safeguards Information. · · 

Add a definition for "composire plan." 
Limit withholding of information on 

security system weaknesses to·those 
items severe in nature. 

(11) Comments Regarding Guidance
A number of comments Were received . 
regarding guidance needed.to implement 
the rule. The specific items mentioned · 
by commenters were taken into . 
consideration during the development of 
the guidance document. : 

(12) Cost-Several commenter& stated 
that the estimated costs for 
implementing the rule WP.re too low, 
particularly in regards to storage during 
the construction phase, protection at · 
licensee.contractor facilities, and 
recurring labor. The Commission ha~ 
revised its estimates as follows. (A . 
value,impact analyses is ayailable in the 
Public Document Room.) 

Ucensees end Nuclear 3 COmpanies (245 l.oc:l!tions) 

14,000 per location 12.200 per , localion 
(avg) X 2"5 locationQ. (avg) X 245 locetionl 
TOlal 1986,500 ...... _ .. _._ . Total S531.,000 

SlalB ~ (,40 Slates} 
Total $24.000--. -~TOlal 1126,000 

(13) Public Announcement-One 
commenter noted that some firms who 
may have Safeguards Information are 
not part of an information network that 
would inform them of the existence of 
this new rule. The Commission agrees 
that special effort is needed regarding 
public dissemination of the rule. In 
addition to the normal practice of 
publication in the Federal Register and· 
distribution of NRC public 
announcements the Commission intends· 
to (i) encourage licensees to notify their 
contractors, suppliers, and local police 
response forces, (ii) send out" a special 
mailing to nuclearservice.firms that do 
business with power reactor licensees, 
and (iii] invite cerfain associations to 
notify their members. 

C. Petition for Rulemoking. 
On June 7, 1977; the Northern States 

PowerCompany and Wisconsin Electric 
Power Company petitioned the Nuclear 
Regulatory Commission to amend 10 
CFR·.50.34(c) 110 as to include plant 
security information wtthin the 
definition of Restricted Data, or 
alternatively within the definition of 
National Security Information, to amend 
10 CFR 2.905 so as to assure that 
discovery of plant security information ·. 
is subject to the protections of Subpart J. 

. to 10 CFR Part 2, to amend Subpart I to · 
10 CFR Part 2 to explicitly recognize that· 
Its protections extend to information noF 
under Commission control, and to delete· 
10 CFR 2.790(d)(l). The Commission's · 
decision on the petition, in light of the 
issuance of this rule, will be set forth in 
a separate Federal Register Notice. 

D. Effective Dates 
The Commission has decided to make, 

H 2.744(eJ, 2.790(d)(1), 73.2(jj) and (II], 
and 73.21(a), (bJ and (c)(l) effective 
immediately for good cause pursuant to 
the exception provided by 5 U.S.C. 
553(d)(3). The enumerateJ sections 
define .the .. scope of Safeguards 
Information protected by the rules, 
identify those persons who are 
permitted access, set forth certain 
protections afforded by the Commission 
to such information, and provide certain 
protections for physical protection and · 
material control and accounting · . 
information not otherwise designated"as 
Safeguards Information or classified as 
National Security Information or 
Restricted Data. These sections alone 
impose no new requirements on . 
licensees or ·other persons outside the 
agency. 

Immediate effectiveness of these 
sections is· warranted to avoid further . . 
delay in implementing the Congressional· 
intent in enacting Section 147 of the . · 
Atomic Energy Act to provide protection. 
from public disclosure for certain 
specified types of Safeguards 
Information: Since the rule also codifies 
current Commission procedure as to 
what types of information are protected, 
immediate effectiveness of those 
provisions will not adversely affect 
Commission licensees or others in 
possession of Safeguards Information. 

The remaining provisions of the rule 
will be effective on January 20, 1981. · 

E. Paperwork Reduction Statement 
There are no reporting or 

recordkeeping requirements contained 
in this regulation and therefore it is not 
subject to Office of Management and · 
Budget clearance as required by Pub. L 
96-511. 

The. promulgation of these 
amendments would not result in any 
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aciivily that .affects·the environment. 
AGcordingly, the. Commission has 
dclerrnineJ under the National 
Environmenlal Quality guidelines and 
the crileria of 10 CFR 51.S(d) lhat n~ither 
an environmental impact statement nor 
environinental impact appraisal to 
support a negative declaration for the 
proposed amendments. to Title to i11 
required. 

Pursuant to the Alomlc Energy Act of 
1954, as amended, the Energy ·· · 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of Title S of the 
United States.Code, the following · . · 
emcn.dments to Title 10, Chapter t Code 
ofFederal Regulations, Parts 2. 50, 70, 
and 7,3, are published as a document 
subject to codification. 

47 FR 600 
Published 1 /6/82 
Effective 7 /6/82 · 

10 CFR Part 73 

Advance Notification to Governors 
Concerning Shipments of Irradiated 
Reactor Fuel 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule: 

' . . . 

SUMMARY: The Commission is amending 
its regulations to implement a federal 
statute which requires the NRC to 
promulgate regulations regarding 
notification to state governors of the 
transport of spent fuel through a state. 
This notification will provide the · 
governor advance information, not 
otherwise available to the governor, 
related to spent fuel transportation in 
his state. Shipment of certain other 
forms of nuclear waste Is CQvered under 
a separate amendment to the .. 
Conimlssfon's regulation 10 CFR Pert 71. 
Separate amendments are needed 
because Information regarding spent 
fuel shipments contains sensitive 
safl!guards data which must be , 
protected. The lnformatiQn pertaining to 
the other waste shipments is not · 
sensitive. 
EFFECTIVE ~ATE: July 6, 1982. · 
ADDRESS: The comments received may 
be examined at the NRG.Public· 
Document Room et 1717 H Street, NW,. 
Washington D.C. · 
FDR FURTHER INFORMATION CONTACT: . 
Tom R. Allen, Regulatory Improvements 
Branch, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, . 
D.C. 20555 (Telephone: 301-427-4181) .. 

SUPPLEMENTARY INFORMATION: 

.Background 
Section 301(a) of Pub. L. 96-295 states: 

"The Nuclear Regulatory Commission, 
within 90 days of enactment of this Act, 
shall promulgate regulations providing 
for timely notification to the 'Governor of 
any Sta,e prior to the transport of 
nuclear waste, Including spent nuclear 
fuel, to, through, or across the · · 
boundaries of such State. Such 
notification requirements shall not apply 
to nuclear waste in such quantities end 
of such types ail the Commission 
specifically ~etermines do not pose'a 
potentially significant hazard to the'. 
health end safety of the public." . · 

On December 9, 1980, the NRC 
published a Federal Register notice (45 
FR 81060) inviting public comments on a · 
proposed rule providing for advance 
notification to governors of states of the 
transportation of spent fuel. The 90-dey 
comment period expired March 9, t98t. 
Copies of the proposed rule, with a 
request for comments, were also sent to 
state govemors. The final rule Is 
essentially the same es the proposed 
rule except that It has been modified to 
permit notification of,e govemor'1 
designee (rather then the governor). 

The Rule . 

The amendment to 10 CFR Part 73 will 
require licensees to supply the following 
information: the name, address, end 
telephone number of the shipper, carrier 
and receiver of the shipment, a 
description of the materiel to lie 
transported, point of origin, estimated 
date and time of depart:ure, estimated 
date and time of arrival at state 
boundaries, end a description of the 
shipment route·to be used within the 
state. This information'would be 
provided by mail, postmarked et least 
seven days or delivered by messenger at 
least four days In advance of the · 
estimated date of departure, to the 
offices of the governors (or governo~· 
designees) of.effected states. Any 
person receiving schedule information 
would be required to protect It against 
unauthorized disclosure. The· · 
information protection measures are set 
forth in I 73.21 of 10 CFR Pert 73 and are 
the subject of a separate rulemeking 
notice (46 FR 51718, October 22. 198t). 
Schedule information would be 
downgraded a short lime after , 
completion of the shipment, 10 that 
protection need not be continued. The 
state official would be renotified In the 
event of schedule changes In excess of 
sixhoura. 

The Comments 

NRC received 60 letters containing 
more than 300 comments on the 

proposed rule. Comments were received 
from these entities as follows: 

Con,. . 

Slate~ OI Slate aganctee.___......;._ 

Individuals tram..---·----Nuclear lndullry ........ '-' __ ...;.._ 

menln. 
. lM 

. 23 

Federl! .,... _______ _ 

~ IIIIJDI'---------
• I 
1 

TO!al·-·-------- eo 

Some of these comments resulted In 
minor. changes to the rule or in changes 
In the way the NRC will administer the 
rule. These comments relate to three 
general groupings. . 

The first s'Uch·group of Coinm8nts · ;' ~ 
resulted In modification of the rule. A 
number of comments requested that the 
regulation be modified to require · 
advance notifications be 1ent'to 8 state 
official designated by the governor, 
rather tlian being sent to the govemor · 
himself. The Commission has decided 
that notification ·or a governor'• 
deslgnee hes signlficant'lnformatlon 
handling and Information protection 
advantages. Accordingly, the final rule 
has been modified to provide for 
notification of a govemor'111 deslgnee. 

One comment requested that the 
advance notification information Include 
the telephone number of the shipper end 
receiver, This suggestion 15 being .. 
adopted because during limes of · · 
emergencies It would allow quiclt access · 
to additional teclinical information . 
about a shipment at Insignificant 
additional cost. For completeness, the 
rule modification hes been expended to · 
include the telephone number of the 
cerrie:. · · · 

A fmal comment requested that the 
regulation make clear that renotification 
can be done routinely by telephone. · 
Peregraph'I 73.37(f)(4)fn the regulation 
.hes been modified to make this point 
clear. · 

In addition to the revisions resulting 
from public comment revisions were 
also made to simplify the information 
protection provisions of § 73.37(£)(3) and 
to clarify that they apply to intrastate 
shipments es well es to interstate 
shipments. 

The second such group of comments · 
made suggestions that were adopted but 
did not result in modification of the rule. 
Rather, these suggestjona will be carried 
out by the NRC in the administration of 
the ride. 

· One comment in thl11 group stre89ed 
the Importance of a govemor'a right to 
decline to receive notifications end 
suggested that the regulations make this 
right explicit, while opposing comments 
insisted that a govemor should not be 
given the option of declining to receive . 
the notifications. The Commission 
continues to believe that In view of the 
Information protection requirements of 
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I 73.21, a govemo~ ehouli beve the 
option to decline to recelve·advarice · 
notification information ml<!!!vant to 
spent fuel 111hipmento. If requested by a 
governor, the NRC will remove that 
govemor'1 name from the list of 
govl!niore to be notified. · 

One of these comments suggested that 
the notification should be made to a 
single contact within each state, and 
that localities within the state that need 
the information would obtain it from 
that contact •. Another 1uggested that the 
NRC should make .available to licensees 
a list of,the resp~n11ible.persons in each 
state to be notified in the event of a ' 
change of schedule. The Commission 
has decided that it Is consistent with the 
Intent of Congress that notifications 
should be made to a single designated 
Individual within each state who is to 
receive notifications and renotlftcations. 
The NRC will make· available a list of · 
these individuals. 

One comment requested that the list 
of governors to receive advance 
notifications should include the 
executivell of certain Pacific Island 
territories and the u.a Secretary of 
Interior (for shipments that would stop 
over at these Pacific Island territories). 
This suggestion is consistent with the 
language of the statute, which includes 
territories as states. The list of · 
governors will be so modified. 
. One comment requested that a 
standardized advance notification form 
be used, The NRC adopted the .. 
suggestion and will issue a suggested 
formai as a guidance document. 

The Commission also received 
comments which were evaluated but not 
adopted. Some of these were in the form 
of suggestions, while others provided 
information for consideration. Some 
dealt with matters beyond the scope of 

· this regulatory action or with matters 
beyond the au~ority of the CommiBSion. 
These comments are discussed below: 
· 1. Scope of the Rule. Several 

comments made suggestions concerned 
with the scope of the rule. These · 
suggestions were rejected because they 
would modify the scope of the rule in 
ways that are inconsistent with NRC 
understanding of law or inconsistent 
with the aims of this .particular · 
rulemaking. . 

a. Application to other than NRC 
licensees or to non-radioactive 
materials. One comment suggested that 
the rule should apply to all transport~rs. 
of radioactive fuel, rather than being 
limited to NRC licensees. Another · · 
comment expressed concern that the 
rule would be unjustifiably extended to 
Include vast numbers of shipments of 
nonradioactive waste. These comments 

were rejected because the NRC has no 
authority.to apply the rule to persons 
other than NRC licensees. 

b. Promuloation of the rule by DOT. 
rather than NRC. One comment , 
contended that the DOT, rather than the 
NRC, should promulgate the rule. 

· However, since Congress specifically 
· directed the NRC to issue the rule, DOT 
has not undertaken the promulgation of 
such a rule .. 

c. Emergency response and other state 
actions. Some comments requested that 
the NRC.identify state actions needed · 
for optimum utilization of the 
information and provide more 
information on emergency response. 
Apart from information protection rules, 
which was required by Pub. L 96-295, 
the NRC does not regulate state use of. 
advance notification information. 
Accordingly, it,would be inappropriate 
to incorporate advice concerning state 
use of notification information in a 
regulation. Although emergency 
response by states Is a timely and 
important subject, these issues are 
already being addressed outside this · 
rulemaking action, and therefore do not 
require further discussion here. As the 
Commission noted on April 13, 1981 in 
its withdrawal of advance notice of 
rulemaking {48 FR 21619): ·· 

In another separate action, the NRC in 
cooperation with the Federal Emergency 
Management Agency end other-federal , 
agencies Is currently developing guidance 
material to be used by state agencies In· · 
developing emergency response plans ,for . 
transportation accidento Involving · · 
radioactive material. · 

d. State ~nd local auth~rity. A group 
of comments pointed out differences 
between the proposed rule-and existing, 
state laws end asked,whether the rule 
would preempt the existing state laws. 
In ,that regard, local regulations that call 
for the advance disclosure of spent fuel 
shipment schedule information co.uld·.be 
affected by new NRC requirements for 
the protection of such schedule · 
information. In accordance with a . 
separate rulemaking, NRC licensees as 
well as any other person who h,s. 
advance schedule information will be 
prohibited from furnishing It to any local 
official other than a member of a local 
enforcement authority that.ls · 
responsible for responding to requests 
for assistance during safeguards 
emergencies (see I 73.21(c) in 48 FR 
5171.8, October 2Z. 1981). It should be 
noted that the protection provisions of 
§ 73.21(c) do not apply to any of the 
other information provided to governors 
or the designees in accordance with this 
regulation. 

Other.comments requested that the 
rule provide for advance notification of 

citizens along spent fuel shipment . · · 
routes. The NRC has not adopted thia 
suggestion because It is beyond the · · 
scope of Pub; L 96-295, and because a 
local official. could ·obtain such 
information from his state governor's 
office as appropriate. · ·, · 
. e. Routing. Some comments suggested 
that the rule require that shipments be 
routed on interstate highways and that 
the NRC consult with.state police before 
approving a route. The issue of whether 
to route aliipments only on interstates is 
outside the scope of the advance 
notification rule. Routing of spent fuel 
shipments fa covered in 10 CFR 73.37 
and in DOT regulation 49 CFR 173 and . 
177. H(?wever,.lt should be noted that 
the NRC encourages the use of interstate 
highways and, routinely consults with 
state police before approving a route. 

Z. Impacts. Some comments · 
contended that the rule was · 
wisupported and would be burdensome 
and ineffective. CongreBB has decided 
that. rather than being burdensome and 
ineffective, advance notification to ' 
states is beneficial because it enables · 
states to contribute to the security, 
safety, and ease of transport of 
shipments. Therefore, Congress directed 
the NRC to IHue requirements for ite 
licensees to carry out advance 
notification. 

3. Administrative. Comments in this 
group generally requested clarification 
of how various details of the rule would 
be interpreted and administered or set . 
forth alternatives to the measures, 
proposed. The sp~cific .comments are 
discuSBed below. 

a. Waterbome and airbome 
shipments. One comment asked how the 
rule will apply to waterborne and 
airborne shipments. Notifications.for .. 
waterborne shipme11ts would be given 
as for highway shipments. There are.no 
airborne shipments of spent fuel. 

b. Shipper-carrier division of 
responsibility. Some commente asked 
whether the &hipper or the carrier is 
intended to he responsible for · 
notification under various conditions. 
Genetally two licensees, a shipper and a 
carrier, are involved in each spent fuer 
shipment Both are responsible for 
physical protection. including advance 
notification. As a practical matter, 
division of responsibiHty for ca~ · 
out the physical protection requirements 
is a subject of agreement between the 
shipper and the carrier. 

c. Series shipments. One comment 
requested clarification concerning the 
way in which series of shipments are 
related with respect to protection of 
schedule information. Shipments in a 
series are related in the sense that 
knowledge of the schedule details of one 
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shipment In the aeries could aid In 
predicting the 1chedule of subsequent 
shipments In the series. For this reason. 
schedule Information protection is 
required until after the last shipment In 
a series ls completed. 

d. Documentation to demonstrate 
compliance. One comment asked what 
documentation a ·licensee must maintain 
to demonstrate compliance with the 
regulation. The CommlHlon has decided 
that maintenance of a recordkeeplng 
system by licensees ls not required at 
this time. For Its Inspection the NRC will 
rely on a 11ampling process where~ NRC 
records !)Oncemlng the details of · · 
notification will be checked against 
state records for the same shipment. 

e: Notification lead times. Some 
comments Inquired about the basis for 
the proposed lead times for .. 
notifications, suggested various 
alternative lead times, and asked 
whether there are circumstances under 
which 8 shipment could be inade with 
less than four days advance notification. 
The notification lead times are selected 
to offer a reasonable compromise 
between the needs for (1) timely . 
.advance notification, (2) avoidance of 
unnecessarily long .periods for 
protection of schedule information,- and 
(3) avoidance of unnecessary numbers 
of renotificatlons stemming from , 
schedule changes. NRC regulations In 10 
CFR Part. 73 provide for the granting of 
exception, to the provisions of Part 73, 
Including the provision for four-day 
notification lead time, but there·must be 
sood cause for the exception to be 
sranted. 

f. Confirmation of receipt of 
notification. One comment suggested 
that. prior to entering a state with a 
elilpment. llcensees obtain confirmation 
from the state that notification has been 
received. The suggestion was not· 
adopted because it could lead to 
eJgniflcant delays of shipments en route 
and thereby weaken safeguards of the 
11hipments. . . 

g. Use of registered or certified mail. 
One comment suggested that . . 
notifications be sent only by certified or 
registered mail to ensure delivery. The 
auggestion was not adopted because . 
NRC analysis showed insignificant · 
benefit. 

h. Clearinghouse for notifications. 
One comment suggested that the NRC · 
establish a Federal clearinghouse or 
other centralized unit to transmit 
notifications to states. The suggestion 
was not adopted because It is not 
necessary to the notification process, It 
would be costly, and it could cause 
notification delays. 

i. Notification through mutual . 
agreement One comment suggestei! that 
notifications be carried out through 
mutual agreement between licensee and 
state, rather than having the details 
specified by the NRC In a regulation. 
The suggestion was rejected because 
notifications would likely be nonuniform 
from state to state and would be difficult 
for the NRC to enforce. 

j. Schedule tolerance. Several 
comments suggested various 
alternatives to the proposed ± 6 hours 
tolerance be considered. The ± 6 hour 
tolerance was retained because it 
appears to be a reasonable compromise 
between (1) the need for carriers to be 
allowed to have significant flexibility in 
schedules for long distance shipments 
and (2) the need for schedule accuracy 
in order to assure that states have the 
opportunity to contribute to the security 
and safety of transport of shipments, 

k. Relevant state Jaw. Some comments 
contended that the NRC should have 
evaluated all of the relevant advance 
notification rules now In force In several 
of the states. The NRC staff reviewed a 
number but not all of the state advance 
notification laws and consulted with 
representatives of some states that have 
operational advance notification laws. 
Some provisions of the proposed rule 
were adopted from state laws. 

I. General rather than specific 
notifications. Some comments suggested 
that states need only general 
information (routes, number of 
shipments using that route, typical 
quantity ofmaterlalln a shipment, etc.) 
1·ather than shipment specific · 
information. The suggestion was 
rejected because states will have a 
greater range of altematlves to 
contribute to the security, safety, and 
ease of transport of ripent fuel shipments 
if the notifications are In advance and 
are shipment specific. · 

4. Information protection. Numerous 
comments were concerned with the. 
information protection provisions In the 
proposed rule, under which shipment
schedule information would be required 
to be protected. · 

Concerns surrounding the basis for 
protection of information, and the ways· 
in which such Information should be 
handled, are addressed In a separate 
rulemaking (see 10 CFR 73.21, 46 FR 
51718, October ZZ. 1981), 

After careful consideration of these 
comments, the Commission has adopted 
the amendment In final form. 

Environmental Impact Statement 
. In accordance with 1,0 CFR 51.5(d)(3), 

an environmental Impact statement, 
negative declaration, or environmental 
impact appraisal need not be prepared 

In connection with this rulemaking 
action because the amendments are 
nonsubstantlve .and Insignificant from 
the standpoint of environmental impact. 

Paperwork Statement 
The Nuclear Regulatory Commission 

has submitted this rule to the.Office of 
Management and Budget for such 
review as may be appropriate under the 
Paperwork Reduction Act. Pub. L 9&-
511, The SF-a:i, "Request for Clearance.'; 
Supporting Statement, and other related 
docume·ntation submitted to 0MB have 
been placed in the NRC Public ., 
Document Room at 1717 H Street. NW;, 
Washington, D.C. 20555 for inspection · 
and copying for a fee. 

Pursuant ti> the Atomic Energy Act of 
1954, 88 amended. the Energy 
Reorganization Act of 1974, as amended, 
Section 301 of Pub. L 9&-295 (94 Stat. 
789-790), and sections 552 and 553 of 
title 5 of the United States Code, the 
following amendments to 10 CFR Part 73 
are published as a document subject to 
codification. 

47 FR 11511 
Publislied 3/17/82 
Effective 4/16/82 

10 CFR Part 73 

Reporting of Physical Security l;vents 

AGENCY: Nuclear Regulatory 
Commission .. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Com~ission is amending its regulations 
regarding notification requirements for 
reporting significant physical security 
events to conform with the proposed 
requirements for the reporting of 
significant events contained in I 50.72. 
This change will require that licensees 
of nuclear power plants and fuel 
fabrication facilities, who have access to 
the system, notify the NRC Operations 
Center via the Emergency Notification 
System (ENS), rather than the Regional 
Office, of a reportable physical security 
event. This document also corrects an 
omission in a previously published rule. 
EFFECTIVE DATE: April 16, 1982, 
FOR FURTHER INFORMATION CONTACT: 
Kristina Z. Markulis, Office of Nuclear 
Regulatory Research, U.S .. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555 (301-433-5976). 
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SUPPLEMENTARY INFORMATION: In 1979, 
the Commi1Bion's concern about the 
lack of effective and timely 
communication between licensees and 
the NRC regarding unusual events at 
operating reactor facilities prompted a . 
rulemaking action leading to a final rule 
(10 CFR 60,7'.Z. "Notification of . 
·slgnificanl Events'·) being •. ublirhe..: in 
the Federal Register on February Z9, 
1980 (45 FR 13435}. One requh:ement of 
the rule is that operators of nuclear 
power reactors notify the NRC 
Operations Center, via the Emergency 
Notification System, of reportable 
physical security events as set forth in 
10 CPR 73.71, The Commission ls 
amending the notification requirements 
of I 13,71 to be consistent .with the . 
proposed requirements in I 50,72. 
· On January 19, 1981, the Commission 
published amendments to 10 CFR 73.71 
(45 FR 4858) as a final rule which 
clarified existing reporting requirements 
and included a Table, "Reporting of 
Physical Security Events." An omission . 
was made in· Footnote Z of the Table 
which is now being corrected to include 
nuclear power plant licensees ( I 73.55). 
Correcting the clarifying footnote to add 
a reference to § 73.55 does not change 
the content of the rule which .covers all 
general and specific licensee. 

Appendix A of 10 CFR Part 73 is being 
updated to include the Regional Federal 
Telecommunications (FTS) numbers, a 
change of address for Region V, and an 
explanatory footnote. The commercial 
telephone number for ~e NRC 
Operations Center is also being added 
to the Appendix for licensees who do 
not have access to the notification. 
system, or in the event that the 
Emergency Notification System is 
inoperative. 

Since these amendments are of a 
minor and nonsubetentive nature, a 
notice of proposed roleniaking ts· . · 
unnec;eeeary and good cause exists to 
make the amendments effective April 16, 
1982. 

Pursuant to the Atomic Energy Act of 
1954, es amended, the Energy 
Reorganization Act of 1974, as amended. 
and sections 552 and 553 of title 5 of the 
United States Code, the following 
,amendments to Title 10, Chapter 1, Code 
of Federal Regulations, Part 73, are 
published as a document subject to 
codification. 

47 FR 19112. 
Published 5/4/82. · 
Effective 6/3/82 

10 CFR Part 73 

Physical Protection of In Transit 
Special Nuclear Material of Moderate 
Strategic Significance 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending Its physical 
protection regulations for special 
nuclear material of moderate strategic 
significance to Improve licensee 
safeguards capabilities' for early 
detection of the possible theft of this 
materiel while it is in transit. These 
Improvements include (1) maintaining 
the materiel under lock or under the 
~ontrol of a responsible individual, (2) 
confir:ning the status of shipments while 
en route, and (3) employment of either 
dedicated use transports or signature 
acknowledgement of custody of 
shipments. The intent of these 
amendments is to assure close 
monitoring of shipments of special · 
nuclear material of moderate strategic 
significance in order to achieve early 
detection of loBB or theft of the material 
so that repeated thefts can be prevented. 
EFFECTIVE DATE: June 3, 1982. 
FOR FURTHER INFORMATION CONTACT: 
Mr. C. K. Nuleen, Material Transfer SG 
Licensing Branch. Division of 
Safeguards, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission. Washington, 
D.C. 20555, (301) 427-4161. 
BUPPLl:IIENTARYINFORIIATION:Tbe 
Commission baa been concerned that 
poBBible multiple thefts of special 
nuclear material (SNM) of moderate 
strategic significance could result in the 
accumulation by an adversary of more 
strategically significant quantities of 
special nuclear material. To help 
prevent this, current physical protection 
requirements for SNM of moderate 
strategic significance were designed to 
help provide early detection of an initial 
theft of this material. Early detection 
would allow the Commission to take 
further actions to assure that additional 
thefts could be prevented before the lost 
or stolen material was accounted for. 
On June 15, 1981, the Commission 
published proposed amendments in the 
Federal Register (46 FR 31267) to require 
additional physical protection for 

intransit SNM of moderate strategic 
significance. These amendments were to 
Improve the licensee's capabilities for 
early detection of poHlble thefts of the 
material by requiring (1) the material be 
maintained under lock or under the 
control of a responsible individual, (2) 
periodic communications between the 
licensee and the transport vehicle; and 
(3) employment of exclusive use 
vehicles or signature acknowledgement 
of all custody transfers. A sixty-day 
comment period expired on August 15, 
1981. Comments were received from 
eight respondents. · 

The proposed amendments have been 
modified in response to the comments 
received. and will be published in final 
form, as modified, to become effective 
30 days after publication of this notice. 
Changes were made in response to the 
public comments to better reflect 
services which can be provided by 
common cerrler(eJ, and also to provide· 
clarification where necessary. A 
summary of the public comments and. 
where appropriate, a description of the 
changes that resulted from them follows: 

(1) }leed for these amendments. All 
but one of the commenter& questioned 
the need for additional physical 
protection requirements for the affected 
shipments. They suggested that current 
requirements allowing the NRC to order 
delays in these shipments to keep 
formula quantities of SSNM from being 
in transit at the same time would be 
unnecessarily redundant with additional 
physical protection requirements for 
individual shipments. 

The final amendments complement 
existing regul11tione which allow the 
NRC to order shipment delays for 
safeguards purposes. They provide .for 
closer licensee control over shipments 
and better traceability so that the 
chances of having to delay a shipment 
will be decreased. With regard to the 
comment concerning those shipments of 
low enriched uranium covered by these 
amendments, it was decided to exclude 
low enriched uranium of moderate 
strategic significance from the 
requirements (1) to maintain the 
material under lock or under the control 
of a re!lponsible individual and {2) to use 
an exclusive use vehicle or signature 
acknowledgement of ell custody 
transfers. Low enriched uranium 
shipments, however, will be required to 
meet the remaining physical protection 
regulations for materiel of moderate 
strategic significance. The exclusion of 
low enriched uranium from the 
additional requirements of this 
amendment was made after considering 
the primary intent of the additional 
requirements to provide early detection 
in time to prevent the theft of a formula 
quantity of strategic special nuclear 
materiel, which consists of only high 
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enriched uranium and plutonium. 
(2) Locking requirements. The 

proposed amendments would have 
required the material to be transported 
in a locked cargo compartment, and 
during road shipments, to be kept under 
lock while in transit or in temporary 
storage en route. Many cornmenters 
noted that these locking requirements 
would be impossible to comply with in 
the case of less-than-truckload (L TL) 
shipments and most air shipments, the 
modes primarily used in past shipments. 
The loading and unloading of other 
cargo, it waa stated, precludes 
maintaining the material continuously 
under lock. Also, most aircraft do not 
have lockable cargo compartments. It 
was also stated that storage of the 
material in a locked area was not 
always feasible for import and export 
shipments. 

It was anticipated by commenters that 
some carriers might refuse to carry the 
material if the proposed amendments 
became effective, and that less-than
truckload shipments would be 
effectively eliminated. Commenters also 
questioned whether the purpose of the 
proposed locking requirements was to 
prevent rather than detect theft. · 

The final amendments permit an 
alternative to the lock requirements. 
This alternative provides for 
maintaining the material under the 
control of a responsible individual 
where the use of locks is not practicable. 
Under this alternative, the shipment 
should be kept under continuous 
observation or be checked periodically 
by a responsible individual to aeeure its 
continued integrity. Periodic checking of 
the shipment could be facilitated by 
inspecting the seals required on NRC
approved shipping containers, or by use 
of an appropriate seal placed on the 
cargo compartment or temporary storage 
areas containing the shipment. The 
responsible individual also should 
assure the correct routing of the 
ahipment, and should assure that the 
licensee or its designee is notified 
immediately if the material is 
determined to be missing. The 
responsible individual in each case will 
be required to be an individual who has 
acknowledged by signature acceptance 
of custody of the material; 

For air shipments these requirements 
could be satisfied by requesting the 
signature security service provided by 
air carriers. This service provides 
routing control, surveillance and 
periodic checking of shipments. For road 
shipments, common carriers of less
than-truckload quantities ehould be able 
to provide service consistent with these 
requirements under special 
arrangements, and at a cost lees than 
what would be charged for an exclusive 
use vehicle. A revised reRUlatory guide 

will be pubLshed to reflect these 
changes, which will describe in further 
detail the appropriate means for 
complying with the requirements for 
maintaining control of the shipments. 

(3) Exclusiv.c use vehicles. Some 
commenters question~d the use of the 
term "exclusive use vehicle." It was 
claimed that prohibiting other cargo 
from being transported in the same 
vehicle with a shipment of SNM of 
moderate strategic significance would 
not necessarily affect the security of the 
shipment and thus is unjustified. The 
term "exclusive use vehlcle" was used 
in the proposed amendments in 
reference to a type of service routinely 
offered in the motor freight industry. In 
order to avoid confusion, the term 
"exclusive use vehicle" does not appear 
in the final amendments. More 
descriptive language focusing only on 
the security aspects of these shipments 
has been substituted. 

One commenter also suggested that 
the requirement for exclusive use 
vehicles goes beyond the stated 
objective of the proposed rule. Although 
use of an exclusive use vehicle itself 
would not prevent the theft of this 
material, it would not appear to be 
inconsistent with assuring early 
detection of a possible theft. Also, it 
should be noted tharthe final 
amendments permit the use of 
alternative means for satisfying this 
objective. 

(4) Communications. Some 
commenters considered the proposed 
requirement!or periodic 
communications between the shipper, 
.receiver, or·their designee, and the 
transport vehicle to be unnecessary 
since they supplement existing 
requirements for tracing lost or 
unaccounted for shipments and 
notifying authorities. It also was 
suggested that communications more 
often than every several hours would 
slow shipments, greatly increase 
operating costs, and effectively 
eliminate less-than-truckload shipments. 
Conversely, however, one commenter 
endorsed the proposed periodic 
communications requirement and 
suggested exclusive use vehicles be 
used, equipped with satellite-based 
navigation receivers and transmitters. 

Some commenters questioned 
specifically whether communications 
would be required during periods when 
the shipment was in temporary storage, 
and whether the requirement was 
intended to apply to all modes or only to 
road shipments. With regard to the 
periodic communications requirement, 
the objective of early detection could be 
achieved by periodic reports from the 
carrier on the shipment's status relative 

to a predetermined itinerary. Several 
airfreight and motor freight carriers who 
have previously handled shipments of 
special nuclear material are known to 
provide the appropriate tracing services 
at no additional cost. Computerized data 
bases maintained. by some of the motor 
freight carriers are generally updated 
every 10 to 14 hours, and more 
frequently in the case of air shipments. 

Concerning the use of a satellite 
communications system, as suggested 
by one commenter, this could 
conceivably satisfy the proposed 
communications requirements but it 
would not be appropriate for the 
Commission to require a particular 
system design or type of hardware in 
preference to other acceptable 
alternatives. 

(5) Cost effectiveness. Some 
commenters stated that the proposed 
amendments would result in cost 
increases that would have a significant 
impact on the operations of nonpower 
reactor facilities which must financially 
justify their existence even though they 
might be subsidiaries of much larger 
companies or institutions. Generally, 
these statements appear to have been 
based on the premise that the proposed 
amendments would force licensees to 
utilize exclusive use vehicles for road 
portions of shipment in preference to 
less-than-truckload shipments. 

As stated earlier, the additional 
physical protection measures included 
in the proposed amendments were not 
intended to force licensees to utilize 
exclusive use vehicles for road 
shipments. Based upon information 
developed in staff inquiries, the 
modifications to the proposed 
amendments will make it possible for 
licensees to satisfy the additional 
physical protection requirements for 
shipments of SNM of moderate strategic 
significance while continuing to employ 
common carriers provided they can 
make special arrangements for the 
required services. This should be 
possible to arrange at a cost 
significantly less than if an exclusive 
use vehicle were required. Thus the 
Commission has determined that the 
additional physical protection measures 
are cost effective in balancing the 
additional protection provi~ed against 
the additional cost. 

Paperwork Reduction Act Statement 

The Nuclear Regulatory Commission 
has submitted this rule to the Office of 
Management and Budget for such 
review as may be appropriate under the 
Paperwork Reduction Act, Pub. L 96-
511. The SF-83, "Request for Clearance," 
Supporting Statement, and other related 
documentation 11ubmitted to 0MB have 
been placed in the Public Document 
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Room at 1717 1-J St., NW., Washington. 
D.C. 20555 for inspection and copying 
for a fee. The application.requirements 
contained in this regulation have been 
approved by the Office of Management 
and Budget; 0MB approval No. 3150- . 
0002 (expires May 31, 1983}. 

Regulatory Flexibility Statement 

In a.ccordance wih the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that 
this rule, if promulgated, will not have a 
significant economic impact on a 
snbstantial number of small entities. 
This proposed rule would amend 10 CFR 
Part 73 to require certain improvements 
in the capabilities of physical protection 
systems provided by licensees to protect 
against the theft or loss of special 
nuclear material of moderate strategic 
significance while this material is in 
transit These improvements would 
increase the cost of shipment of this 
material in absolute terms, but the total 
costs of transportation would generally 
remain less than one percent of the · 
value of the material shipped. In · 
addition, the number of shipments 
expected to be made annually.is quite 
low,-estimated to be·about thirty · 
shipments per year based upon past 
experience in the nuclear industry. The 
licensees who could be affected by 
these amendents number approximately 
37 possessing special nuclear material of 
moderate strategic significance, 27 of . 
which operate nonpower reactors. In · 
addition to these 37 licensees, there are 
about six licensees possessing formula 
quantities of strategic special nuclear 
material who may occasionally choose 
to ship their material in less than 
formula quantities. All the licensees 
potentially affected are either large 
private or state universities, large 
corporations, each employing in excess 
of 500 persons having annual sales or 
revenues in excess of $1 million, or state 
or Federal agencies. Less than ten of the 
affected licensees are small colleges or 
businesses that fall within the' scope of 
the definition of "small entities" set 
forth in the Regulatory Flexibility Act or 
the Small Business Size Standards In 
regulations issued by the Small Busine&1 
Administration at 13 CFR Part 21, 

IJst of Subjects In 10 CFR Part _73 
Hazardous materials-transportation, 

Nuclear materials, Nuclear planta.and 
reactors, Penalty, Reporting 
requirements, and Security measures. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and section 553 of Title 5 of the United 
States Code, the following amendments 
to Title 10, Chapter L Code of Federal 
Regulations, Part 73, are published as a 
document subject to codification •. 

47 FR 41336 

Published 9/20/82 
Effective 9/20/82 

Minor Clarifying Amendments 

See Part 1 Statements of Consideration 

47 FR 5744.6 

Pu.blished 12/27 /82 
Effectiva dates: 
10 CFR 20.311 of Pen 20 effective 

date is 12/27/83; 10 CFR Part 61 and 
111 other changes effectiva 1 /26/83. 

Llc_enslng Requirements for Land 

Disposal of Radioactive. Waste . 

See Part 61 ·statements of_ Consideration 

48 FR 38604 
Published 8/25/83 
Effective 8/22/83 

Minor Clarifying_ Amendments 

See Part 20 Statements of Consideration 

48 FR 44172 

·Published 9/28/83 

Effective 9/12/83 

Commercial Telephone Number 

Change; Region Ill Office 

See Part 20 Statements of Consideration 

49 FR 19623. 
Published-5/9/84 
Effective 5/9/84 

Information Collection Requirements; 
Display o(OMB Control Numbers 

See Pa~t O Statements of Consideration 

49 FR 47823 
Published 12/7/84 
Effective 12/7 /84 

Minor Correcting Amendments. 

See Part 1 Statements of Consideration 

50 FR 12221 
Published 3/28/85 
Effactive date will be published 
at a later date. · 

Implementation of the Convention on 
Physical Protection of Nuclear Material 

See Part 40 Stat~ments of Consideration 

50 FR 46630 
Published 11/12/85 
Effective 11/12/85 

Change in Region II Telephone 
Number 

See Part 20 Statements of C_onside~ation 

>51 FR 27817 
Published 8/4/86 
Effective 9/3/86 

10 CFR Parts 50 and 73 

Miscellaneous Amendments 
Concerning Physical Protection of 
Nuclear Power Plants 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulatio.ns · 
to provide a more safety-conscious 
safeguards system while maintaining . 
current levels of protection. The revised 
requirements are a result of a · 
Commission review of the impact of 
safeguards requirements on plant safety_ 
objectives. The amendments include 
refined policy on vital area access 
controls, authority to suspend 
·safeguards measures during safety 
emergencies, protection of certain it11ms 
of security equipment which · 
significantly impact nuclear plant 
security, and key and lock controls. Tpis·. 
amendment supports the Commission's 
goal of increased assurance that power 
reactors are adequately protected · · 
against sabotage by an insider. 
EFFECTIVE DATE: September 3, 1986. 
FOR FURTHER INFORMATION CONTACT: 
Priscilla A. Dwyer, Division of 
Safeguards, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington,· 
DC 20555, telephone (301) 427-4773. 
SUPPLEMENTARY INFORMATION: 

Background 

Commission experience since the 
implementation of § 73.55, 
"Requirements for Physical Protection of 
Licensed Activities in Nuclear Power 
Reactors Against Radiological 
Sabotage," indicated a need to clarify 
the policy for the designation and. 
protection of vital areas containing 
safety-related equipment. Particular 
concern has been focused on ensuring 
that security measures do not impede 
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plant safety. Inspections have indicated 
certain physical security equipment is 
not protected as vital. despite the fact 
that sabotage of this equipment could 
significantly impact plant safety. In 
addition, experience with key and lock 
controls indicates that § 73.55 can be 
modified to provide greater flexibility 
while continuing to maintain adequate 
plant protection. The Commission 
believes that the clarification and 
refinement of requirements as reflected 
in these amendments is appropriate 
because they afford an increased · .. 
assurance of plant safety. 

On March 12, 1980, the NRC published 
proposed amendments regarding access 
controls to 10 CFR Part 73 (45 FR 15937). 
These amendments were the precursor 
to the Miscellaneous Amendments. 
Public comment was invited and 
received. The Commission significantly 
revised these requirements to assure 
adequate access for safety purposes 
while accomplishing the safeguards· 
objectives. 

On August 1, 1984, the NRC published 
the revised amendments to 10 CFR Part 
73 (49 FR 30735) again for public 
comment as part of the three-rule 
Insider Safeguards Rules package. This 
action was taken based upon the 
substantial changes that had been made 
to the rule since its prior publication in 
proposed form. The original 120-day 
public comment period was extended an 
additional 90 days at public request and 
expired on March 7, 1985. Changes to 
the proposed rule have been made in 
response to public comment and to 
provide clarification where necessary. A 
summary of public comment and, where 
appropriate, a description of the changes 
that resulted from them follows. Minor 
conforming amendments to 10 CFR Part 
50, which were subject to public 
comment as part of the Access 
Authorization Rule of the Insider 
Safeguards Rules (49 FR 30726), are 
included within these amendments 
because of the Commission's 
disapproval of final issuance of the 
Access Authorization Rule. No public 
comment was received on these 
conforming amendments to 10 CFR Part 
50. 

Response to Public Comments 

A total of 34 letters of comment were 
received from utilities, utility 
associations, contractors, private 
citizens, and State governments. 

The comments addressed a number of 
issues and have been placed in the 
following categories: 
1. Vital Island Concept/Independent 

Vital Islands 
Z. Barriers and Intrusion Alarms 
3. Access Lists/Logs 
4. Suspension of Safeguards Measures 
5.Key/Lock/Badge 
6. Clarification of Terms 

1. Vital Island Concept/Independent 
Vital Islands. The proposed rule 
introduced the concept of the "vital 
island" as one or more vital areas 
protected as a single entity. Many 
commenters recommended that the 
adoption of the vital island concept be 
voluntary in that mandating the 
adoption could result in unnecessary 
expense and would not enhance the 
current level of protection. The 
commenters indicated that adequate 
vital equipment protection is afforded 
under current regulations. Further, 
commenters questioned how this revised 
policy was to interface with on-going 
NRC vital area designation studies and 
evolving vital area designation policy. 

Concerning independent vital islands, 
commenters felt that use of the term was 
in conflict with the intent of the rule 
because it would result in 
compartmentalization contrary to the 
rule's intent. It ~as further suggested 
that the designation of the vital areas or 
equipment should rem~in site specific 
rather than requiring specific areas or 
items of equipment be protected as vital 
at all sites. Commenters also noted that 
the development of independent vital 
islands is unnecesary expense because 
protection against the insider is already 
achieved through internal barriers and 
access controls. 

The Commission has considered the 
public comment on the vital island 
concept and "independent" vital islands 
[which in general indicated opposition 
or confusion) and is cognizant of the 
evolving nature of the NRC's vital area 
designation policy. The Commission 
further notes that present regulations, 
i.e., 10 CFR 73.55, do not preclude the 
consolidation of one or more vital areas 
into a single vital area if approved by 
the NRC. Based upon these three 
factors, the Commission believes the 
most appropriate course of action is to 
delete the vital island and "independent" 
vital island portions from the rule on an 
interim basis pending finalization of 
policy in this area. The supporting 
Regulatory Guide will be revised 
accordingly. This deletion also impacts 
the "sunshine door" provision of these 
amendments. Further discussion of this 
issue is found in the discussion of the 
second category of issues, 2. Barriers 
and Intrusion Alarms. The remaining 
proposed amendments of the 
Miscellaneous Amendments are not 
impacted and go forward as a final rule. 

2. Barriers and Intrusion Alarms. 
Commenters expressed concern 
regarding the intent of proposed 
§ 73.55[d](7)(i][D) to lock and protect by 
an active intrusion alarm system all 
exterior doors leading to vital islands 
which are not otherwise controlled. It 
was felt this could result in protection in 
excess of the current required double 
barriers. It was also recommended that 

the term "active" be changed to 
"activated." 

Further, proposed § 73.55(cl[2) 
requires the physical barriers at the 
perimeter of the protected area to be 
separated from any other barrier 
designated as a physical barrier for a 
vital area or island within the protected 
area. Commenters felt that this 
requirement may not be practical in 
areas such as the gate house and the 
water intake structure which often times 
are located at the protected area 
perimeter. 

As previously noted, the vital island 
concept has been deleted from the rule 
on an interim basis pending finalization 
of vital area policy. Because of this fact, 
the Commission believes the 
requirement to lock and alarm all 
exterior doors leading to vital areas [or 
islands] can also be deleted on an 
interim basis. The rule has been 
modified accordingly. With regard to the 
term "active," the Commission agrees 
with the comment in this area and has 
changed the term "active" to "activated" 
within the regulatory text to allow for 
the use of balanced magnetic switches . 
in accordance with current procedures. 

Concerning the separation of 
protected area and vital area barriers, 
the Commission agrees that this 
provision may be difficult-or impractical 
to implement in certain situations. While 
no revision has been made to the 
requirement, the protection of vital 
areas which are located on the 
perimeter of the protected area will be 
considered to meet the requirement if 
the structure is Seismic Category I 
reinforced concrete and, in the case of 
the essential service water intake 
structure designated as vital, the 
following criteria are met with regard to 
the intake structure. It (1) is secured 
with screening or grill to prevent 
introduction of large objects, (2) has 
double barriers on any non-water side 
that contains a movable opening, (3) is 
equipped with heavy duty doors that 
provide delay to penetration, sufficient 
to allow arrival of facility response 
force, (4) is kept under continual 
surveillance for rapid assessment, and 
(5) is protected by volumetric intrusion 
alarm system consistent with criteria 
found in Regulatory Guide 5.44, 
"Perimeter Intrusion Alarm Systems." 
This criteria will be added to the rule's 
supporting Regulatory Guide. 

One commenter noted that the 
proposed amendment deleted "ceiling" 
from§ 73.55[e)(l) regarding elements of 
a central alarm station that must be 
bullet-resisting. This was an erro'r of· 
omission and the word "ceiling" has 
been added to this provision. 

3. Access Lists/Logs. Proposed 
requirements under§ 73.70(d) require all 
individuals granted unescorted vital 
area access to log their name, badge 
number, time of entry, reason for entry, 
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and time of exit when entering or exiting 
a vital area (except the reactor control 
room]. Further proposed revisions to 
§ 73.55( d)(7) require access lists to be 
updated and approved by cognizant 
licensee management at least once 
every 31 days. Commenters indicated 
that both of these requirements are 
unnecessary and over burdensome. In a 
related matter, commenters suggested 
that the term "log" be revised to allow 
use of a procedure or system. 

The Commission disagrees that the 
term "log" needs revision. The intent of 
this provision is to retain a record of all 
personnel who entered or exited vital 
areas at a facility; this may be 
accomplished through a written log or 
computerized system. The Commission 
believes that requiring data explaining 
the reason for vital area entry may be 
overly burdensome and limit the use of 
computerized systems. Hence this 
particular portion of the requirement has 
been deleted. This is considered 
acceptable because the requirement to. 
update access lists at least once every 
31 days will remain. This assures that 
only individuals whose specified duties 
require access to vital areas are allowed 
access. 

4. Suspension of Safeguards 
Measures. Several commenters 
specifically supp~rted the amendment 
addressing the suspension of safeguards 
measures. It was requested that 
clarification be provided regarding the 
licensee's responsibility of reporting the 
suspension of safeguards measures. It 
was recommended that suspension of 
safeguards measures be tested during 
drills and exercises in order to 
adequately evaluate the system. 
Additional guidance was requested 
regarding how this provision is to 
interface with existing regulation of a 
similar nature, i.e., § § 50.54 (x) and (y). 

In response to public comment the 
Commission has revised the provision 
for the suspension of safeguards 
measures to directly relate to the 
provisions of§ 50.54 (x) and (y) and to 
indicate explicitly that the·suspension is 
reportable under § 73.71. Guidance on 
the suspension of safeguards measures 
during drills and exercises has been 
included in the amendment's supporting 
Regulatory Guide. 

5. Key/Lock/Badge Issues. Proposed 
73.55(d)(9) requires that keys, locks, 
combinations, and related equipment be 
changed whenever a person who had 
access to them is terminated for 
untrustworthiness, unreliability, or 
inadequate work performance. 
Commenters suggested it was 
inappropriate to require that keys and 
locks be changed when an individual is 
terminated for inadequate work · 
performance. It was indicated that 
unless there was cause for questioning 
the individual's reliability or 

trustworthiness that the requirement to 
change the keys and locks was an 
unnecessary expense. It was further 
suggested that the term "related 
equipment" be changed to "related 
access control devices" and the· 
requirement to change all keys, locks, 
combinations, and related equipment at 
least every 12 months should be 
optional. Commenters also noted that 
provisions should be made for keys, 
locks and combinations to be changed 
or rotated. Finally commenters felt that 
it is not practical to retrieve 
identification badges prior to 
termination as proposed in 
§ 73.55(d)(7)(i)(CJ. 

After reviewing the comments, the 
Commission has amended the rule to 
change the term "related equipment" to 
"related access control device" ·10 better 
clarify the Commission's intent. 
Additionally, the rule has been· revised 
to allow for rotation bf keys, locks, and 
combina lions. 

The Commission believes the 
requirement to change or rotate access 
devices whenever an individual is 
terminated for inadequate work 
performance has merit and has made no 
revision to the rule in this regard. The 
Commission believes employees 
terminated for inadequate work 
performance may have a high potential 
for becoming disgruntled ex-employees. 
It is considered merely prudent action to 
change or rotate the locks and 
combinations to which these individuals 
had access. Additionally, the 
Commission believes the changing or 
rotating of all access devices at least 
every 12 months is a minimum 
requirement necessary to reduce the 
potential for compromise. 
' The intent of the requirement to 

retrieve identification badges prior to 
termination is to disallow these 
employees from having unescorted 
facility access after they have received 
notice of termination but have not been 
formally terminated from employment. 
This accommodates licensee processing 
time. No revision has been made to the 
rule in this respect; however, the issue 
will be clarified in the rule's supporting 
Regulatory Guide. 

6. Clarification of Terms. Commenters 
requested clarification of 10 terms or 
phrases contained in the proposed 
Miscellaneous Amendments. These 
terms have either been dropped because 
of deletion of the vital island concept 
and independent vital island provision 
or have been covered previously in this 
discussion. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined this rule is 
the type of action described in 
categorical exclusion 10 CFR 51.22(c][3). 
Therefore neither an environmental 
impact statement nor an environmental 
assessment has been prepared for this 
rule. 

Paperwork.Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval numbers 3150-0002 and 3150-
0011. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis on this final 
regulation. The analysis examines the 
costs and benefits of the alternatives 
considered by the Commission. The 
analysis is available for inspection in 
the NRC Public Document Room, 1717 H 
Street NW., Washington, DC. Single 
copies of the analysis may be obtained 
from Priscilla A. Dwyer, Safeguards 
Reactor Regulatory Requirements 
Section, Division of Safeguards, Office 
of Nuclear Material Safety and 
Safeguards, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone (301) 427-4773. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that 
this rule, if promulgated, will not have a 
significant economic impact on a 
substantial number of small entities. 
This rule affects electric utilities that 
own and operate nuclear power plants 
and are dominant in their respective·· 
service areas. These utilities do not fall 
within the definition of small businesses 
set forth in section 3 of the Small 
Business Act, 15 U.S.C. 632, or within 
the Small Business Size Standards set 
forth in 13 CFR Part 121. These 
regulations will affect some nuclear 
power industry contractors and vendors 
most of whom are large concerns who 
service the industry. 

Backfit Analysis 

As required by 10 CFR 50.109 (50 FR 
38097), the Commission has completed a 
backfit analysis for this final rule. This 
analysis, along with a summary 
regulatory analysis, follows. 

I. Summary Regulatory Analysis 

1. Objective. The objective of this rule 
is to provide a more safety-conscious 
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safeguards system while maintaining 
current levels of safeguards protection 
at nuclear power plants. Commission 
experience since the implementation of 
§ 73.55, "Requirements for Physical 
Protection of Licensed Activities in 
Nuclear Power Reactors Against 
Radiological Sabotage," indicated a 
need to clarify policy for the protection 
of vital areas containing safety-related 
equipment. Particular concern has been 
focused on ensuring that security 
measures do not impede plant r.afety. 
Inspections have indicated that certain 
physical security equipment is not 
protected as vital, despite the fact that 
the equipment safeguards vital areas 
containing essential safety-related 
equipment. In addition, experience with 
key and lock controls indicates that 
§ 73.55 can be modified to provide 
greater flexibility while continuing to 
maintain adequate plant protection. This 
amendment further supports the 
Commission's goal of increased 
assurance that power reactors are 
adequately protected against sabotage 
by an insider. 

2. Description of Activity. The 
amendments include revised policy on: 

(1) Vital area access controls to 
establish and update at least every 31 
days access lists for each vital area, and 
to design the access authorization 
system to accommodate the potential 
need for rapid ingress or egress of 
individuals during emergencies, 

(2) Authority to suspend safeguards 
measures during safety emergencies, 

(3) The protection of onsite secondary 
power supply systems for alarm 
annunciator equipment and nonportable 
communications equipment as vital, and 

(4) Key and lock controls to assure 
such devices are changed or rotated at 
least once every 12 months or when 
there is evidence of compromise or an 
individual with access to the keys or 
locks is terminated for cause. 

3. Potential Change in Risk to the 
Public from Accidental Off site Release 
of Radioactive Material. Permitting 
unauthorized personnel access to vital 
areas at power reactors and not 
protecting certain equipment which 
safeguards vital areas containing 
essential safety-related equipment 
creates significant potential for harm. To 
the extent that this regulation 
establishes certain controls for vital 
area access and protection of certain 
equipment as vital, the risk of 
radiological sabotage and offsite release 
of radioactive material (risk to the 
public) is reduced. 

4. Potential Impact on Radiological 
Exposure of Facility Employees. 
Assuring that safeguards measures 
(particularly in the area of access/ egress 

controls to vital areas) do not have an 
adverse impact on plant safety during 
emergencies reduces the potential 
impact on radiological exposure of 
facility employees. 

Further, protection of specific security 
equipment as vital which has not 
previously been protected as vital 
reduces the risk of the equipment being 
sabotaged and, hence, reduces the risk 
of a radioactive release. Thus, this 
action also reduces the potential impact 
on radiological exposure of facility 
employees. 

5. Installation and Continuing Costs. 
Implementation Cost Per Site: $10.2K; 

Annual Operational Savings Per Site: 
$15.0K (due to key and lock control 
revisions). 

6. Potential Safety Impact of Changes 
in Plant or Operational Complexity. 

(a) Maintaining current access lists to 
vital areas will increase plant safety by 
helping to assure that only authorized · 
individuals are granted access to these 
areas. 

(b) Designing a facility's access 
authorization system to accommodate 
the need for rapid ingress/ egress of 
individuals during emergencies reduces 
the complexity of plant operation during 
safety-related emergencies. 

(c) Authority to suspend safeguards 
measures during safety-related 
emergencies reduces the complexity of 
plant operations during such 
emergencies. 

(d) Changing or rotating keys and 
locks annually or when access is 
suspended for cause, as opposed to 
when any individual with access to keys 
or locks changes duty, reduces the 
complexity of plant opera lions. 

7. Estimated Resource Burden on the 
NRG. 

Implementation Cost Per Existing Site: 
$4.3K; Implementation Cost Per New 
Site: none; Operational Costs: none. 

Existing resource skills are adequate. 
FTE requirements are reflected in 
budget documents. 

8. Potential Impact of Differences in 
Facility Type or Age. No potential 
impact is noted of differences in facility 
type or age on the relevance or 
practicality of implementing this rule. 

9. The Proposed Rule is final. 

II. Justification 

1. Increased Protection of the Public 
Health and Safety. In addition to 
providing a more safety-conscious 
security system while maintaining 
adequate security, the Miscellaneous 
Amendments contain revised policy on 
vital access controls, authority to 
suspend safeguards measures during 
emergencies, protection of specific 

security equipment as vital. and key and 
lock controls. Each of these measures 
contributes to the Commission's goal to 
provide increased assurance against the 
insider threat at nuclear power plants. 
With respect to vital area access 
controls, increased assurance that only 
authorized individuals are granted 
unescorted access to vital areas reduces 
the potential for access by unauthorized 
individuals intent upon committing 
radiological sabotage. Controlling 
access to these areas, including the use 
of access lists updated every 31 days, 
contributes significantly to the 
protection of the public health and 
safety because of the sensitive nature of 
vital areas. Authority to suspend 
safeguards measures during safety
related emergencies will facilitate plant 
access by emergency response ' 
personnel. For this reason certain site 
emergencies with the potential to result 
in a radioactive release might be 
mitigated in a more timely manner by 
emergency response personnel, thereby 
preventing a radioactive release. In this 
situation, the protection of the public 
health and safety would be significantly 
increased. The specific security 
equipment that would be protected as 
vital under these amendments are onsite 
secondary power supplies for alarm 
annunciator equipment and nonportable 
communications equipment. Protection 
of this equipment as vital will help 
assure proper operation of the central 
alarm station during a safeguards 
emergency, and, further, will help assure 
communications with local law 
enforcement agencies (LLEAJ in such an 
emergency. The ability of the site 
security force to respond to site 
emergencies in a cohesive, timely 
manner, and to call upon LLEA, if 
needed,· significantly increases the 
assurance that the public health and 
safety will be adequately assured. 
Finally, reducing the operational 
complexity of key and lock controls 
while assuring that these controls 
remain adequate, will permit safer plant 
operation. This results in an overall 
increase in the protection of the public 
health and safety. In conclusion, these 
amendments, in Iota, will result in a 
significant increase in the protection of 
the public health and safety. 

2. Cost Implications. The cost of the 
Miscellaneous Amendments associated 
with implementation is estimated to be 
$10.2K per site. However, the annual 
operational savings per site is estimated 
to be $15.0K. This is primarily due to key 
and lock control revisions which in part 
require changing or rotating keys or 
locks when individuals with access to 
them have access suspended for cause 
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rather than simply because of change of 
duty. 

3. Priority and Scheduling. Based 
upon the resulting substantial increase 
in the overall protection of the public 
health and safety as discussed above, 
this backfit is considered to be high 
priority. 

In addition, the proposed changes do 
not affect the schedules of other 
regulatory activities ongoing at the 
facility. 

4. Findings. The Commission finds 
that issuance of this final rule ·will result 
in a substantial increase in the overall 
protection.of the public health and. 
safety, and direct and indirect costs are 
justified in view of the increase in 
protection. 

List of Subjects 

10 CFR Part 50 

Antitrust, Classified information, Fire 
prevention, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. 

10 CFR Part 73 

Hazardous materials-transportation, · 
Incorporation by reference, Nuclear 
power plants and reactors, Penalty, 
Reporting and recordkeeping 
requirements, Security measures. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 553, the NRC 
is adopting the following amendments to 
10 CFR Parts 50 and 73. 

> 51 FR 27822 
Published 8/4/86 
Effective 9/3/86 

10 CFR Part 73 

Searches of Individuals at Power 
Reactor Facilities 

AGENCY: Nuclear Regulatory 
Commission, 
ACTION: Final rule. 

------------
SUMMARY: The Nuclear Regulatory 
Commission is amending its 
requirements for entry searches at 
power reactor facilities. This 
amendment is needed to clarify 
requirements for searches of individuals 
at these facilities. This amendment 
requires equipment searches of all 
individuals seeking access to protected 
areas, except on-duty law enforcement 
officers. Additionally. pat-down 
searches will be required when 
detection equipment fails or cause to 
suspect exists. This amendment 
supports the Commission's goal of 
increased assurance that power reactors 

are adequately protected against 
sabotage by an insider. 
EFFECTIVE DATE: September 3, 1986. 
FOR FURTHER INFORMATION CONTACT: 
Priscilla A. Dwyer, Division of 
Safeguards. Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 427-4773. 

SUPPLEMENTARY INFORMATION: 

Background 

On February 24, 1977, the Nuclear 
Regulatory Commission published in the 
Federal Register (42 FR 10836) effective 
amendments to its regulation in 10 CFR 
Part 73, "Physical Protection of Plants 
and Materials." One requirement 
included in these amendment's was to 
search individuals for firearms, 
explosives, and incendiary devices. The 
regula lions specified that the search 
function would be conducted l:Jy a 
physical search or by use of equipment 
capable of detecting such devices. The 
requirements involving procedural 
measures were scheduled for 
implementation by August 24, 1977 or 
earlier if equipment was installed. Since 
equipment available at that time was 
not capable of detecting all types of 
explosives and incendiary dev.ices, the 
search requirement called for additional 
measures, such as random physical 
searches, to provide high assurance of 
protecting against sabotage: The 
implementation date of May 25, 1.977, for 
procedural measures was e;>(tended 
under Federal Register notice (42 FR 
51607) dated September 29, 1977 to 
August 24, 1978, the date when all the 
requirements of§ 73.55 were to have 
been required, pending further review 
by the Commission. The implementation 
was further extended by a series of 
notices (43 FR 34765, 44 FR 11201, 44 FR 
47758, and 44 FR 65969) until on 
December 1, 1980 (45 FR 79492) when the 
Commission revised the regulation to 
read: " ... a licensee need not 
implement the physical search 
requirement of paragraph (d)(l) of this 
section for individuals who are regular 
employees of the licensees ... until 60 
days following Commission approval of 
security plan amendments which define 
how the final search requirements of 
paragraph (d)(1) of this section, will be 
met." At the same time, the Commission 
issued proposed revisions to 10 CFR 
73.55(d)(1) to finalize requirements for 
personnel searches at protected area 
entry portals of power reactors. The 
Commission revised the rule in response 
to public comment and the 
recommendations made by the 
Committee to Review Safeguards 
Requirements at Power Reactors 
(Safety /Safeguards Committee). This 
Committee had the overall task of 
studying power reactor safeguards 

requirements and practices to determine 
whether actual or pofential conflicts 
exist between plant safety and 
safeguards objectives. 

On August 1. 1984, the proposed rule 
was again published for public comment 
(49 FR 30738) as part of the proposed 
Insider Safeguards Rules because of the 
interrelationship among the rules with 
regard to protection against the insider 
threat. The original 120-day comment 
period on the Insider Safeguards Rules 
was extended an additional 90 days at 
licensee request and expired on March 
7, 1985. 

Summary of Public Comment 

A total of 28 letters of comments was 
received from licensees, licensee groups, 
licensee contractors, and unions. A · · 
summary of the public comments 
follows: 

1. Use of Pat-Down Searches: The 
proposed rule requires pat-down 
searches of all individuals requiring 
facility access, except on-duty law 
enforcement officers, when search 
equipment fails or cause to suspect · 
exists. A broad range of comments was 
received on this issue. Some comment 
indicated full-time facility employees 
should never be pat-down searched 
because pat-down search of long
standing, trusted employees is 
degrading. Other comment . 
recommended a distinction be made cin 
pat-down search requirements for 
individuals with unescorted versus 
escorted access. Finally, comments 
recommended that only 5 or 10% of 
individuals requiring access should be 
pat-down searched when search 
equipment failed, giving credit for use of 
random checks and citing the time- " 
consuming nature of pat-down searches. 
Some comment went as far to say that 
pat-down searches were unnecessary 
when search equipment failed because 
the equipment is usually repaired before 
individuals being searched are aware of 
equipment failure. The Commission has 
rejected revising ·the rule in response' to · 
the above noted comments for two 
reasons. First, allowing no search of any 
kind upon equipment failure provides no 
protection against an insider who may 
have surreptitiously originated the . _ 
failure of ihe equipment. Second, the use 
of random pat-down searches was 
explored by the Safety/Safeguards 
Committee. As a result of its study, the 
Committee believed that most licensees 
had successfully adjusted to 100% 
equipment search, and that 100% pat~ 
down searches would be more easily 
implemented than those randomly 
implemented. 

2. Individuals Exempt from Equipment 
Search. The proposed rule requires all 
persons entering the protected area of 
nuclear power reactors, except on-duty 
law enforcement officers, to be searched 
using metal and explosive detectors. 
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Comment recommended that persons 
exempt from equipment search 
requirements should also include 
emergency response personnel and 
armed security force members. As a 
result of the Commission's review of 
potential conflicts between safeguards 
and safety requirements conducted by 
the Safety /Safeguards Committee, the 
Commission is revising 10 CFR 73.55(a) 
to provide authority to licensees to 
suspend safeguards measures as 
required to accommodate emergency 
response. This revision is being made as 
part of the Miscellaneous Amendments 
rule published elsewhere in this issue. 
The Commission has rejected the 
inclusion of armed security force 
members within the search exemption. 
The distinction has been made between 
law enforcement officers and members 
of a facility's security force because law 
officers for the most part will be under 
continual escort. This provides an 
increased degree of assurance of 
protection against a malevolent act. 
Security personnel on the other hand are 
for the most part provided unescorted 
access based upon screening. Because 
the Commission's design basis threat 
includes an internal threat of an insider 
including an employee in any position, 
the Commission believes the time to 
equipment search members of the 
security force is insignificant compared 
to the increased assurance against a 
malevolent insider gained by equipment 
search. 

3. Time Lapse for Implementation of 
Pat-Down. The proposed rule requires 
the licensee to immediately implement 
pat-down searches of all individuals, 
except on-duty law enforcement 
officers, requiring facility access when 
search equipment fails. Some comment 
indicated that immediate 
implementation of the pat-down search 
procedure was not necessary. These 
commenters recommended that a lapse 
ranging from 4 to 72 hours was 
acceptable prior to implementing pat-

,, down searches. Justification for the time 
lapse included the fact that individuals 
being searched would be unaware of 
equipment malfunction and that the 
majority of individuals being searched 
were long-time, trusted employees. The 
Commission has rejected revising the 
rule in response to these comments 
because it maintains the belief that 
contraband searches are necessary 
elements of a reactor security program 
and immediate pat-down searches are 
easily implemented. 

On the basis of public comment 
received, no changes were made to the 
proposed search requirements and the 
Commission is now publishing these 
amendments in final form. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 

proposed rule is the type of action 
described in categorical exclusion 10 
CFR 51.22(c)(3). Therefore neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this rule. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 3150--0002. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis on this final 
regulation. The analysis examines the 
costs and benefits of the alternatives 
considered by the Commission. The 
analysis is available for inspection in 
the NRC Public Document Room, 1717 H 
Street, NW., Washington, DC 20555. 
Single copies of the analysis may be 
obtained from Priscilla A. Dwyer, 
Safeguards Reactor Regulatory 
Requirements Section, Division of 
Safeguards, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 427--4773. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. B05(b), 
the Commission hereby certifies that 
this revised rule, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule affects electric utilities that 
own and operate nuclear power plants 
and are dominant in their respective 
service areas. These utilities do not fall 
within the definition of small businesses 
set forth in Section 3 of the Small 
Business Act, 15 U.S.C. 632, or within 
the Small Business Size Standards set 
forth in 13 CFR Part 121. These 
regulations will affect some nuclear 
power industry contractors and vendors 
most of whom are large concerns who 
service the industry. 

Backfit Analysis 

As required by 10 CFR 50.109 (50 FR 
38097), the Commission has completed a 
backfit analysis for this final rule. This 
analysis, which includes a summary 
regulatory analysis, follows. 

I. Summary Regulatory Analysis 

1. Objective 
The objective of this rule is to clarify 

requirements for entry searches .o~. 
individuals at power reactor fac1ht1es to 
preclude the introduction of co~t:~band 
into protected areas at such fac1ht1es. 
This amendment supports the 
Commission goal of increased assurance 
that power reactors are adequately 
protected against acts of sabotage. 

2. Description of Activity 

This amendment requires firearms 
and explosive detection equipment 
searches of all individuals seeking 
access to protected areas at power 
reactors, except on-duty law 
enforcement officers, to detect 
unauthorized firearms, explosives, and 
incendiary devices. Additionally, pat
down searches are required when 
detection equipment fails or cause to 
suspect exists. 

The amendment, in effect, adds a 
requirement for pat-down searches in 
the event of equipment failure and 
codifies interim procedures established 
by the Commission in 1977 (42 FR 
51507). At that time an effective 
amendment to 10 CFR 73.55, 
Requirements for physical protection of 
licensed activities in nuclear power 
reactors against radiological sabotage, 
was issued amending prefatory language 
to § 73.55 to relieve licensees from 
conducting pat-down searches of site 
employees in accordance with 
§ 73.55(d)(1). Section 73.55(d)(1) requires 
the licensee to control all points of 
personnel and vehicular access to the 
protected area at power plants through 
identification and search. The search 
function for detection of firearms, 
explosives, and incendiary devices must 
be conducted by either a 'physical 
search or by use of equipment capable 
of detecting such devices. The 
amendment in 1977 stated that search 
procedures implemented using only 
equipment capable of detecting firearms, 
explosives, and incendiary devices 
satisfied the performance requirements 
of§ 73.55(d)(1) until final search 
procedures were issued. The Search 
Requirements Rule represents these 
final search procedures. 

3. Potential Change in Risk to the Public 
From Accidental Offsite Release of 
Radioactive Material 

Allowing unauthorized firearms, 
explosives, or incendiary devices to 
enter the protected area at power 
reactors creates significant potential for 
harm. To the extent that this program 
improves the licensees' ability to 
prohibit the introduction of such 
contraband that would otherwise be 
carried into the plant, the risk of 
radiological sabotage and offsite release 
of radioactive material (risk to the 
public) is reduced. 

4. Potential Impact on Radiological 
Exposure of Facility Employees 

To the extent that the risk of 
radiological sabotage is reduced, the 
potential impact on radiological 
exposure of facility employees would 
also be reduced. Otherwise, with respect 
to radiological exposure, there is no 
impact on facility employees. 

5. Installation and Continuing Costs 

Implementation Cost Per Existing Site 
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(which consists of submittal of security 
plan amendments), minimal. 

Implementation Cost Per New Site, 
$16.4K. 

Annual Operational Cost Per Site, 
minimal. 

6. Potential Safety Impact of Changes i11 
Plant or Operational Complexity 

Not applicable. 

7. Estimated Resource Burden on the 
NRG 

Implementation Costs All Sites
Licensing Review, $205.0K. 

Operational Costs, minimal. 
Existing resource skills are adequate. 

FI'E requirements are reflected in 
budget documents. 

8. Potential Impact of Differences in 
Facility Type or Age 

No potential impact is noted of 
differences in facility type on the 
relevance or practicality of 
implementing this rule. However as 
indicated in Item 5, existing facilities 
would incur no cost because of interim 
procedures presently in place, while 
new facilities would incur the costs 
indicated in Item 5. 

9. The Proposed Rule is final. 

II. Justification · 

1. IncreasedProtection of the Public 
Health and Safety 

The stated objective for this rule is to 
clarify requirements for entry searches 
of individuals to preclude the 
introduction of contraband such as 
unauthorized firearms, explosives, and 
incendiary devices into the protected 
area at power reactors. This rule 
established a regulatory base for 
procedures which are at present interim. 

~ohibiting unauthorized firearms, 
exposives, and incendiary devices from 
the facility through use of state-of-the
art equipment search will significantly 
redur:e thP risk and potential for harm 
from malevolent acts involving such 
contraband. The NRC design basis 
threat against which the physical 
protection at nuclear power plants is 
targeted is designed to assure the 
protection of the public health and 
safety. The design basis threat includes 
acts of radiological sabotage. 
Unauthorized use of the contraband 
devices previously cited could 
contribute significantly to the success of 
an attempted act ofradiological 
sabotage. If the potential for successful 
completion of radiological sabotage can 
be decreased, the overall protection of 
the public health and safety would be 
increased. Therefore, the significant 
decrease in the potential for successful 
completion of radiological sabotage that 
will result from prohibiting unauthorized 
contraband onsite will result in a 

substantial increase in the overall . 
protection of the public health and 
safety. 

2. Cost Implications 

The cost of the Search Requirements 
associated with implementation would 
be insignificant for existing sites 
(because licensees have at present 
implemented interim procedures 
requiring electronic search equipment) 
and $16.4K for future sites, with no 
significant annual operating cosf 

3. Priority and Scheduling 

Based upon the resulting substantial 
increase in the overall protection of the 
public health and safety, as discussed 
above, this backfit is considered to be 
high priority. 

In addition, the proposed changes do 
not affect the schedules of other 
regulatory activities on-going at affected 
facilities. 

4. Findings 

The Commission finds that (1) 
issuance of this final rule will result in a 
substantial increase in the overall 
protection of the public health and 
safety, and (2) direct and indirect costs 
are justified in view of the increase in 
protection. 

List of Subjects in 10 C::FR Part 73 

Hazardous materials-transportation, 
Incotporation by reference, Nuclear 
materials, Nuclear power plants and 
reactors, Penalty, Reporting and 
recordkeeping requirements, Security 
measures. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended. and 5 U.S.C. 553, the NRC 
is adopting the following amendment to 
10 CFR Part 73. 

>, 51 FR 3549~ 
Published 10/6/86 
Effective 10/6/86 

Changes In Telephone Numbers for 
Uranium Recovery Field Office 

See Part 20 Statements of Consideration 



fpARfl 
~ 

50 FR 7575 
Published 2/25/85 
Effective 3/27 /85 

UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, C:HAPTER 1. CODE OF FEDERAL REGULATIONS-ENERGY 

MATERIAL CONTROL AND ACCOUNTING 

OF SPECIAL NUCLEAR MATERIAL 

STATEMENTS OF CONSIDERATION 

Amended Material Control and 
Accounting Requirements for Special 
Nuclear Material of Low Strategic 
Significance 

See Part 70 Statements of Consideration 

> 51 FR 9763 
'Published 3/21/86 
Effective 4/21/86 

Material Balance Reports of Source 
Material and Special Nuclear Material 

See Part 40 Statements of Consideration 
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RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS - ENERGY 

PART 
75 

SAFEGUARDS ON NUCLEAR MATERIA~
IMPLEMENTATION OF US/IAEA AGREEMENT 
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SUMMARY: The Commission is amending 
its regulations to enable the United· 
States to implement the US/IAEA 
Safeguards Agreement. with respect to 
licensed activities, as soon as the 
Agreement enters into force. 
Implementation of the Agreement will 
require the cooperation of NRC and 
Agreement State licensees, in 
accordance with appropriate 
regulations. The rules published here are 
the means by which the Agreement will 
be implemented with respect to licensed 
activities. 
EFFECTIVE DATE: Upon the Agreement's 
entry into force and publication of 
notice thereof in the Federal Register.• 

•Nota.-The Nuclear Regulatory 
Commission has submitted this role to the 
Comptroller General for such review as may 
be eppropriate·under fhe Federal Reports 
Act. BB amended, <M U.S.C. 3512. The 
reporting requirements of this rule will not 
become effective until clearance is sranted 
by the General Accountins Office followin8 
review as set forth in +t U.S.C. 351Z(c)(Z). 
Comments regardins the report forms and 
Instructions may also be submitted directly to 
the Commission. Submissions made within 21 
days after GAO's publication, in the Federal 
Register, of notice of receipt of NRC"s report 
proposala will be considered by the 
Commis11ion before the forms are placed into 
use. · 

FOR FURTHER INFORMATION CONTACT: 
Mr. L. C. Solem, Office of Standards 
Development, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555 
(Phone 301-443-5903); ?Jir. Jamee R. 
Wolf, Office of the Executive Legal 
Director, U.S. Nuclear Regulatory 
Commiasion. Washington. D.C. 20555 

*Amended 45 FR 84967 

(Phone 301-tOZ-8694); or Mr. Paul K. 
Morrow, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission. Waehington. 
D.C. 20555 (Phone 301-427-4004). 
SUPPLEMENTARY INFORMATION: 0n May 
25, 1978. the Nuclear Regulatory 
Commission published in the Federal 
Register (43 FR 22365)proposed 
amendments to.Parts 40, 50, 70, and 150 
and a new proposed Part 75 to Title 10. 
Code of Federal Regulations. Interested 
persons were invited to submit written 
comments or suggestions in connection 
with the proposed amendments within 
eo days after publication in the Federal 
Register. On November 21, 1978, the 
CommiBBion published a notice (43 FR 
51255) regarding the availability of 
certain supplemental documents and 
extending the period of comment for SO 
days. On July 17, 1979, the Commission 
publiehed revised proposed 
amendments (44 FR 41468). Interested 
persons were invited to submit written 
comments and euggestiom. Upon 
consideration of the comments received 
from 7 licenseee and the Texu 
Department of Health, the Nuclear 
Regulatory Commission has decided to 
adopt and publish. with modification. 
the revised proposed amendments to 
Title 10. Chapter I. Code of Federal 
Regulations. Copies of the comments 
and an analysis of them by the NRC 
staff are available in the Commission's 
Public Document Room. 

Overview 
The United States, as a party to the 

Treaty on the Non-Proliferation of 
Nuclear Weapons (NPT), has joined 
with other nations in an effort to limit 
the spread of nuclear weapons. To 
encourage widespread adherence to the 
NPr by non-nuclear-weapon States, 
President Johnson in 1967 announced 
that the United States would permit 
IAEA to apply its safeguards to nuclear 
activities in this country-excluding 
only those with direct national _security 
significance. Thie policy has been 
reaffirmed by each succeedins President 
and has been referred to by other 
Governments as a consideration 

affecting their decisiom to ratify the 
NPr. 

The instrument for applying IAEA 
1111feguarde in th~ United States would 
be a formal Agreement between the U.S. 
Government and the International 
Atomic Energy Agency, to which the 
U.S. Senate gave its advice and consent 
to ratification as - treaty on July Z, 1980. 
The US/IAEA Agreement contains 
provisiom which parallel agreements 
between the IAEA and non-nuclear
weapon States, the principal difference 
being the exclusion of national security 
activiti.es. Implementation of the 
Agreement will require the cooperation 
of NRC and Agreement State licensees, 
in accordance with appropriate 
regulations. The rules published here are 
the meBDB by which the Agreement will 
be implemented with respect to licensed 
activities. 

The provisions of the .A,greement were 
the subject :of hearings before the Senate 
Committee on Foreign Relations on June 
ZZ and December 11, 1979. In the 
development of these rules, the 
Commiasion has considered the matters 
di1CUSsed durilJI those hearinp and 
subsequent Senate ~eliberations. In 
particular the rules reflect our intention 
to work closely with licensees so as to 
ensure, insofar as possible, that the 
Agreement caµ be implemented in a 
spirit of full cooperation. It is widely 
recognized that IAEA safeguards can 
help protect the international 
community from nuclear proliferation, 
and the Commission perceives a general 
willingneee to join together in efforta 
toward that end. 

Changea 

In summary, differences from the 
proposed amendments published for 
comment on July 17, 1979, are: (1) The 
regulations now specifically refer to 
Facility Attachments (or Transitional 
Facility Attachments) negotiated under 
the Agreement and indicate that certain 
provisions of the Facility Attachments 
will be reflected in license conditiona; 
(Z) licensees' opportunities for 
consultation are expanded; (3) various 
clarifying amendments have been made 
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to reflect more clearly.the structure ot 
the Agreement, particularly with respect 
to identifications made under either, the 
principal text or the Protocol: (4) 
procedures are provided for resolution 
of certain issues outside the context of a 
show~cause proceeding; (5) ~pections , 
are categorized by type, wtth mspectors 
access rights further de~ed; (~) 
reference is made to a licensee s . 
opportunity to propose that a special · 
material balance area be established 
around process steps involving , · 
comniertjally sensitive info~ati«;>n: (7) 
tlie standard for measuring sufficiency 
of installation information is revised to 
correct the impli~tion that 
determinations are made unilaterally by 
IAEA; (&)licensees are advised not to . 
include details .of physical security plans 
in installation information; (9) 
provisions for reporting of modifications 
affecfuis installation information have 
been clarified and relaxed,. particularly 

. with respect to emersen~ o~ ~oreseen 
situation11: (10) the CoDlDUssion_ s 
intention to provide NRC 
representatives to accompanr IAEA , 
inspectors is stated moi;e positively; (11) 
licensees are relieved of the 
responsibility to revise their material . 
accountfns and control procedures until 
the Facility Attachment has been 
com.Pleted: (12) requirements with . 
respect to records and ,:_eports 
describins the isotopic compositjon of 
licensees' holdinss have been made less 
burdensome; (13) the inventory change 
report provision includes a better 
definition of the "concis~ note" 
requirement and is conformed to 
domestic safeguards regulations, 
particularly with respect to submission 

formalities: (14) scheduling for material 
"status reports is made more flexible and 
the occasions when such reports are 
required are described more precisely; 
(15) the special repo~ provisi~~ h?~ 
been revised with a VIew to nurumizms 
efforts beyond those calle~ f~r ~~er the 
Agreement; (16} the CoD1DUssion II mtent 
to give prompt notice to a licensee when 
its installation is no longer subject to 
·application of IAF.A safeguards is made 
explicit; (17) the regulations now state 
that the IAEA will "reimburse for" 
(instead of the less specific "bear the 
cost of') certain expenses; (18) ~e 
provision pertaining to the breakins of 
IAEA seals has been stricken: and (19) 
miscellaneous minor chaoses have been 
made for purposes of clarification._ 

The followins discussion pert,ima 
primarily to items (1J thro~ (19) above. 
In come cases, the discussion also treata 
related sugsestions which were 
considered by the Commission, but 
which-for.the reasons stated-were
not accepted. 

(1) Facility Attachments. · . 
Implementation of the Agreement will 
require that a Facl!ity Atta~ent be 
prepared for each mstallation where · 
nuclear material 11ubject to IARA 
safeguards is located. (A Transitional 
Facility Attachment. which may omit El 
number of provisions, such as those 
applicable to inspections and special 
reports, will have to be prepared for an 
installation identified under the Protocol 
to the Agreement) The proposed rule 
made no explicit reference to the 
Facility Attachment, but instead simply 
noted that certain _written ·, 
communications [intended t_o be based 
upon the Facility Attachment) would be 
bindins upon licensees. 

The Commission believes that the 
addition of lansuage that refers 
expressly to the Facility Attachment will 
clarify the implementation proceBB. 
Thus, instead of affording a licensee an 
'oppo·rtunity to. be .consulted with respect 
to any matters that are to be the .. 
"subject of Agency determinations, the 
final rules relate licensee participation 
specifically to the contents of the , 
Facility Attachment (or Transitional. 
Facility Attachments). A further .. 
clarification is achieved by proVIding 
that certain provisions of the Facility 
Attachment will be referred to or 
reflected in license conditions. These 
changes appear in§ 75.4 [additional 
definitions), § 75.8 [dealing with Facility 
Attachments), and H 75.11. 75.21, 75.22. 
75.34, 75.35, 75.36, 75,4Z 75.45 and 75.48 
[references to license conditions). 
However, because Agreement Sta~e 
licensees are not subject to NRC license 
conditions, § 150.17a has been amended 
to indicate that the equivalent of license 
conditions would be provided, for such 
licensees, in the form of orders issued 
under section Z74m of the Atomic · 
EnergyAcL ·· 

We have not implemented a 
sussestion that certain specific facton 
(e.g., cost-effectiveness) be identified ~11 
considerations that will influence the 
provisions of Facility Attachments. It la 
preferable to use general terms because 
of the wide ranse of provisions in the 
Agreement that must be given effect 

(Z) Consultation. Several commenten 
once asain noted the importance of 
licensees plaYins an active role in the 
negotiation of the Facility Attachment 
The final rules accommodate these 
concerns by givins ~ssurance that a 
licensee will be afforded a reasonable . 
opportunity to participate in the 
development of the Facility Attachment 
and to review and comment upon it 
before it has been agreed to by the 
United States. (See I 75.8.J The 
Commission will give full and fair 
consideration to the comments of the 
licensee and will provide, on request. a 

statement of reasons for any 
conclusions it has reached that are. 

, contrary to the views of the licensee. 
A number of commenter& raised 

issues that will be addressed when 
Facility Attachments are prepared. The 
revised consultation provision give, 
further recogrution to the rights of 
licensees to be heard at thal time. It 
would be premature to accommodate 
such concerns in the rule, however, as 
their resolution will require qreement 
with the lAEA. . , 

(3) Tenninology confonning to 
Agreement. Several chanses relate the 
language of the resuJations more closely 
to that of the Agreement Thus, as 
already mentioned. the final rules refer 
specifically to Facility Attachments and 
Transitional Facility Attachments. 
Similarly, where the context requires, 
the regulations now explicitly 
differentiate obligations arisins under 
the principal text of the Agreement . 
(relating to licensees whose installations 
are subject to the application of IARA 
safeguards, including a program of 
inspections) from licensee obligatio1;111 
which arise under the Protocol to the . 

Agreeme~t d d finiti · f "& ...... ment" The revise e on o • 06, .... e. 
points out that the term includes the . 
Protocol "unless otherwise specified." 
Where the intent is to refer specifically 
either to the principal text on .the one 
hand or to the Protocol on the other, the 
language so indicates. [See H 75.4(8), 
75.4[q), 75._8, 75.41.) Although references 
to the Agreement in U 75.42 through · 
75.46 relate to activities unde_r the 
principal text of the Agreement. and not 
the Protocol, limiting language was not 
inserted because in those sections the 
references back to I 75.41 adequately 
indicate that it is the principal text that 
is relevant 
· Note also the addition of the defined 
term "identification under the 
Agreement•'• (I 75 . .fU)), which includea · 
"identifications" (selections by IARA 
from the eligible list) made under either 
Article 39[b) of the principal text ofthe 
Agreement or Article Z(a) of the · 
Protocol. Tliis term is used in the 
definitions of Facility Attachment and · 
Transitional Facility Attachment. and in 
H 75.11, 75.21, 75.31, and 75.41. The 
significance· of this addition is that it 
limits the implementation of the · 
reporting and other provisions of the 
regulations'to those installations whiph 
have been selected by IARA underthe . 
pr1ocipal text o~ the Agreem?nt or ~e 
Protocol. In view of the applicable time 
constraints, the Commission had earlier 
contemplated that requests for 
installation information, in particular, 
might be made before formal 
identification by .IAEA. but now 
believes that such a procedure should be 
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avoided, at least at the outset. oo to : · 
avoid any unneces881)" burdens upcm· 
licensees. (Note that. in accordance with 
I 7U1(a), the Commission will specify 
the instrument under which the 

. indentification has been made.) 
(4) Recourse procedures. Some 

commenters requested that a procedure 
be established that would eilable · 
disputes with licensees. to be.:reaolved 
by means other than an enforcement 
proceeding. We construe this suggestion 
as relating particularly to proceedinp 
instituted by a sh.ow-cause order under 
I 2.2.0Z. The Commission believes that 

'this concem is eruiwered, in part. by 
provi~. in I 75-,t. that requirements 
!9Decting provisiom of the Facillty 
Attachments, unless agreed to by the 
licensee, wUl be issued in the form of 
licenae amendments unde1:. I 22.0I of the 
NRC rules of practice. A licensee baa a 
right to a hearing with respect to an 
order entered pursuant to that regulation 
unless the Commission finds that the· 
public health, safety, or interest requires 
the order to be made effective · 
imm~diately. (In view of this change, the 
caption of I 75.51 has been changed 
from ''V.iolations" to "Enforcement" and 
the references to I 2.201 and I .2.2.0Z 
have been broadened to refer to Part z. 
Subpart B instead.)· · .:' . 

. we: have considered a augge~tion that 
di,aputes.arising in the co1Q'Be of IAEA · 
inspections should be handled in a way 
that would allow a decision to be 
deferred ~til the cognizant Director (aa 
apecifted in I 75.B(b)), after submiHion 
. of the matter to him by interested 
parties, had made a i;letermination. The 
p~posal is unacceptable be~WJe, if · 
applied, it could interfere with the 
IAEA'• ability to implement a . 
aatisfactory safeguards regime. Another 
ll!~eotion called for a special proc.edure 
to resolve disputes over installation 
information involving license applicants. 
This, is unnecessary, however, because 
~)Qsting procedures allow for prompt 
resolution. For utilization facilities. the 
issues would arise in a context separaO! 
from the proceedings for the issuance of 
a ~nstru.ction permit or operating 
li,cense. (A request would be issued 
under. I 50.78 and would b~ determined, 
if nei:essary, under Part z. Subpart B.J 
Applicants for materials licenses would 
be advised, should infonnal techniques 
pro_ve to be unavailliig, that the. 
application does not comply with . 
Commission regulations (§ 2.103) or that 
there has been a failure to supply 
required information (I 2.108), and in 
either case a hearing could be scheduled 
promptly to resolve the issue. · 

(5) Inspection categories. One 
commenter took exception to the 
Commission's earlier statement that the 

regulatiODB need not differentiate amolJI 
types of inspections because in each 
case the obligatiom of licensees would 
be the same. We have.reviewed the 
proviaiom of the ABreement once apin 
and bave·determined that the locatinm 
to which an IAEA inspector may have 
access will ·depend upon the type of 
inspection. Section 75.42 baa been' . 
modified to reflect the access provisiona 
i:ontained in'Article 74; · 

(6) Commei'Cially sensitive process 
steps .. A commenter requested that the 

· provisions of Article 48{b)(iv), which 
relates to the establishment of special 
material balance areas around process 
steps involving commercially sensitive 
information, should be incorporated in 
the regulations. While the proposed rule 
would have permitted a licensee to . 
re,u~st such an MBA to be established, 
. thins now inade explicit in revised · 
I 75.lt{b)(f). It is anticipated, however, 
that this course would be followed only 

. in exceptional situations and only where 
compatible with the terms and· 
objectives of the Agreemenl 

(7') ''.Agency determinatiom,'~ The 
provisi~ns relating to submi&Bion of 
installation information (in I 75.11) have 
been a.mendecj to eliminate the term 
"Agency determinations." The matten 
involved ~ th_oae to be included in the 
Facllity Attachments, and thua the · 
determinations will not be made . 
unilate_rally by IAEA. The new language 
corresponds more closely to lta 
counterpart in Article 46 of the 
AgreemenL 

(8) Physical security plans. The 
proposed rules provided for the 
withholding of details of physical 
security plane from physical . 
transmission to the IAEA. We have 
determined, however, that such 
information need not ordinarily be ' 
included in installation information and 
have so indi.cated in I 75.ll(e). 
1'Jeverthele&B, to provide a clear basia 
for denying ,access to such information 
(o~ other inform'!ltion), where consistent 
With the Agreement. we have retained 
(with modification) a portion of former 
I 75.12(c). (Paragraphs in § 75.12 have. 
been rearranged for editorial reasons.) 

(9) Modifications to installation 
information. Section 75.ll(c) has been 
revised, in response to comments so as 
to provide greater guidance and ' · 
flexibility. First. the revised rules 
proYide that the types of modifications . 
that must be reported in advance will be 
set out in license conditions; this ehouid 
result in greater specificity than ·the 
previously proposed language calling for 
such reporting when, among other · 
things. a modification would decrease 
thereffectivenese of the material 
accounting and control procedures. This 

amendment reDects the provioion of 
· . Code _3.1.3 of the Subsidiary · · 
· Arrangements, which contemplates that 
the types of modifications in question 

. will be identified in the Facility 
Atta~ent; Second, a shorter reporting 
period 1s permitted, where approved by 
the Commiaoion. in the event of 
unforeseen situations. Thie again 
implements Code 3.1.3, which requires 
that the longer notice period shall 
"normally" be provided. Third, since the 
modificatiom required to be reported 
under Article 45 are those ~·relevant for 
aafeguards purposes," the duty to 1ubmit 
Information with inve~!~~ chanp 
reports has correspon y been 

· restricted in I 75.11(c)(ZJ. Finally, the 
~eletion ~f the ·!'8ference to "changes~ 
(m addition to 'modifications") is more 
faithful to Article 45. · · 

(10) lAEA inspections and visits. In 
response to commentera' renewed · · 

. urging that NRC inspectors·accompany' 
IAEA representatives, both H 15.13 and 
15.42 have been revised to hidicate that 
this will be done, to· the extent feasible, 

, unless the.licensee agrees otherwise 
(instead of "upon request by a 
licensee"). Howiive.r, to assure that the 
,unavaila~ility of NRC personnel does 
notresult in a licensee's µenying ·access ' 
to an 1AEA irispector in violation of the 
Agreement; the regulations still requin.. 
that unaccompanied inspectors be ' 
admitted. · 

A clarifying amendment with respect 
~o the advance notice period has been 
mcluded in § 75.13 to indicate that the 
allotted 3-day period does not 
commence at the time of posting of a 
writ~en comm~cation, but rather upon 
receipt of the informa~on (wheth.er,by 
te~ephone or by mail). Further expansion 
of the minimuµi-notice period would be 
inconsistent with undertakings'ofthe 
~; nevertheless, licensees wiQ be 
g1~en as much n.otice as possible, since 
this should !lerve_the interests of all .in 
assuring that the IAEA visits ·are . 
productive. . . - · . 

While a proposal that verification 
visits under. §. 75.13 be put off if key 
personnel are unavailable has not been 
accepted in full, that section has been 
revised to indicate that licensees should 
consult with the Commission · . · · 
immediately if this is the case. NRC · 
would then proceed to take such action 
as necessary in ligh,t,of Article 48 
(relating, to the sending of inspectors "in 
coopera.tion with the United States") 
and Arti.cle 9(c)(i), which provides that 
vi~i~ be arranged. so as to "reduce to a 
m.lDllDUJD the possible inconvenience 
and disturbance" to the activities of the 
licensee concerned. . 

As n~ted above, 1 · 15.42 has been 
modified to reflect the types of . 
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inspections authorized by the 
Agreement and to define more clearly 
inspectors' rights of access. In addition 
to giving licensees advance notification 
of inspections, in accordance with 
I 75.42(h), the Commission expects to 
periodically furnish licensees with other 
iriformation regarding the IA.EA 
inspection program. 

(11) Scope and implementation of 
procedures. A commenter objected to 
the language in§ 75.21 that would 
obligate a licensee to overhaul its 
procedures in advance of the negotiation 
of a Facility Attachment. Article 40(c), 
which allows the IAEA to apply 
safeguards on ~ interim basis, had been 
cited as the grounds for tbi~ provision. 
Upon further consideration. the 
conclusion reached is that Article 40(c) 
can be applied while the licenaee 
continues to use its established material 
accounting and control procedures. It 
will be sufficient for the licensee to use 
those procedures eo long as they allow 
inventory changes to be documented. 
(Code 10 of the Subsidiary 
Arrangements). As the schedule for 
implementation will be specified in 
license conditions, the reference (in 
former§ 75.zt(e)) to a 10-day period bas 
been deleted. The qualifying language in 
§ 75.zt(b) also reflects the fact that the 
pro'\'.iaions of the Agreement may, for 
some installations, be achievable 
without procedures falling in each 
enumerated category. 

Note the deletion of the reference to 
batch accounting, contained in former 
I 75.21(b). That provision was 
determined to be redundant. 

The change in I 75.21(b)(6), 
substituting "a system of accounting and 
operating records" for "maintenance or· 
such records, adopts the parallel 
language of Article 32. 

(12) Records and reports of isotopic 
composition. A commenter pointed out 
that the provision for including "isotopic 
composition". in the batch data defined 
in I 75.ZZ(b) could be construed to call 
for a complete spectrum of IJ}ajor and 
minor isotopes present. This would go 
beyond the definition of "batch data" in 
Article 900 of the Agreement, which 
requires inclusion of isotopic 
composition "when appropriate." The 
extent to which the information is 
appropriate will depend upon the 
character of the activities involved. For 
a particular licensee it will be specified 
in the Facility Attachmeqt. I 75.ZZ(b) 
has accordingly been changed to relate 
the isotopic-composition recordkeeping 
requirement to license conditions (which 
will reflect the terms of the Facility 
Attachment). 

The comment also prompted a change 
in I 75.45, which now calla for advance 
notifications of transfers to include 

isotopic composition data, other than 
fissile isotope weights, only to the extent 
specified by license conditions. This is 
more faithful to the provisions of the 
Subsidiary Arrangements. 

[13) Inventory change reports. Section 
75.34 bas been amended to indicate that 
"concise notes," when appropriate; will 
be submitted on a separate form (DOE/ 
NRC Form-740M, Concise Note) end to 
limit the requirement with respect to 
reports of the anticipated operational 
program so that it includes only matters 
that are specified in license conditions. 
The schedule for submission of the 
forms (former§ 75.34[c)) baa been 
deleted because it will be dealt with 
explicitly in the instructions; similar 
changes have been made in § 70.54 
(nuclear material transfer reports in the 
domesijc safeguards program) to assure 
consistency with Part 75. See also the 
conforming change in the source 
material regulations(§ 40.64). 

(14) Material status reports. Revised 
material accounting procedures will 
require the use of two separate forms, a 
Material Balance Report (DOE/NRC 
Form-742) and a Physical Inventory 
Listing (DOE/NRC Form-742C). These 
are collectively referred to in I 75.35 as 
material status reports. Conforming 
changes also are made in § 40.64 
(pertaining to source material) and 

I 70.53 (pertaining to special nuclear 
material), which sections also have been 
amended to eliminate conflict with the 
requiremenbl of Part 75 (particularly 
with respect·to scheduling). 

Section 75.35 also has been modified 
to make it clear that physical inventory 
reports are required only for inventories 
which are taken in response to the 
requirements of Part 75. The reports 
need not be prepared for other 
inventories, such as those taken_ 
routinecy for internal control purposes. 
Details with respect to entrieo on the 
forms have been deleted because they 
were incomplete and because the matter 
will be addressed specifically.in the 
instructions for completing the forms. 
Further, the final rule allows for 
completion dates to be included in the 
license conditions; this may be 
necessary in some cases to assure 
compliance with Article 61(b) of the 
Agreement. 

(15) Special reports. The Commission 
has once again reviewed comments to 
the effect that the special reports 
provision(§ 75.36) is unnecessarily 
burdensome, particularly with respect to 
losses of containment that occur 
"unexpectedly." Since the subject is one 
that will be treated in detail in the 
Facility Attachments, the Commission 
hes determined that the requirements 
for particular installations should be 
treated in license conditions. Such 

conditions, tailored to the circumstances 
of individual licensees, will be phrased 
in a manner that will eliminate much of 
the concern that has been expressed. 
Language also has been inserted in 
I 75.31, which eliminates a perceived 
inconsistency in the regulations 
regarding the coverage of the special 
reports requirement. 

(16) Termination of installation 
designation. The provision dealing with 
designation ofinstallations (I 75.41) has 
been expanded, in response to a 
nuggestion, to indicate that the 
Commission will give a licensee prompt 
notice when its installation is no longer 
subject to. the application of IAEA 
1afeguardn. . 

(17) Expenses. A commenter asked for 
the regulations to state the mechanism 
by which the IAEA is to "bear the coot" 
of certain expenses. The language 
concerned, in former § 75.47(a), wu . 
based upon Article 14 of the Agreement. 
The Commission understands that the 
reference to bearing the costs in 
question contemplates a reimbursement 
procedure. The proposed rule bu 
accordingly been modified to substitute 
"reimburse a licensee for the cost" in 
place of "bear the cost." See new 
I 75.46. Should costs not be reimbursed 
with reasonable promptne1s, the 
Commission would, when deemed 
appropriate, seek to initiate action 
pursuant to § 75.46( d) and the dispute 
resolution articles of the Agreement. 

(18) Agency seals. The section dealing 
with the breaking of IAEA seals (former 
I 75.46) has been deleted because there 
is no direct counterpart in the 
Agreement. This change is also 
respiznsive to concerns expressed by 
some licensees that the regulatiom, 
could unduly interfere with operational 
requirements. The Facility Attachment 
will address matters relating to the 
integrity of IAEA seals and will take 
operational requirements into accouilL 

(19) Miscellaneous minor changes. A 
number of editorial changes, though not 
substantive, merit brief comment. The 
term "IAEA" is used in place of 
"Agency" to avoid possible confusion 
that an agency of the United States 
government is being referred to. The 
explanation of "source data" in I 75.22 
corresponds more closely to Article 90R 
of the Agreement. The former term 
"initial report" in I 75.32 is replaced by 
the more descriptive ''initial inventory 
report." The additional statutory 
citations to sections 103 and 104 of the 
Atomic Energy Act provide a more 
explicit basis for including holders of 
construction permits within the scope of 
Part 75. Section 75.6(a), which specifies 
the NRC offices to whonf specific 
communications are to be directed, bas 
been changed so as to improve the 
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efficiency of administering the 
regulations. 

Discussion of Otlier Comments 

In addition to the matters refe1Ted to 
above, the CommiHion has considered 
carefully all the iHuea identified in the 
comments received. Some of these, 
although not resulting in changes to the 
proposed rule, merit additional 
discussion, as follows: 

Comment: Licensees should not be 
required to maintain two documenta 
pertaining to material accounting and 
control, one for domestic purposes and 
one for lAEA purposes. 

Response: As reflected in the final 
rule, NRC recognizes the desirability of 
reconciling the requirements of 10 CFR 
Parts 70 and 75 insofar as practicable. 
To the extent that duplication can be 
eliminated, we shall continue to make 
every effort to do 110. S1J88e&tions from 
licensees, drawn from their actual 
experience, will be welcome at cmy 
time. · · 

Comment: Scheduled for 
implementation of the Agreeint,nt do not 
allow sufficient time 'for licensees to 
make necessary preparations. 

Response: The regulations, especiallJ 
a1 revised. provide a1 much time u la 
permitted under the applicable 
provisions of the Agreement and 
Subsidiary Arrangements. Licensees are 
encouraged to make advance 
preparations so that installation 
information can be submitted promptly 
when requested by the Commission and 
so that applica\>le procedures, includins 
initial inventory reporting, can be 
implemented in a timely fashion. 

Comment: Experimental and research 
facilities should not be designated for 
the application of IAEA safeguardJ, 

Response: Such facilities are within 
the scope of the Agreement. So long a11 
selections are made in conformity with 
the Agreement and Subsidiary 
Arrangements, the Commission would 
have no occasion to urge any particular 
course of action upon the IAEA. In any 
event. the question cannot be dealt with 
in the context of the present rulemaking 
action. 

Comment: NRC should provide, in the 
rule, more specific guidance regarding 
the information that must be submitted 
aa installation information and as 
routine· reports. 

Response: Detailed guidance has been 
prepared by the NRC staff and is now 
available. Thie guidance includes 
various new or revised forms, together 
with instructions for their preparation. 
These are being submitted to the 
General Accounting Office for clearance 
plll'Buant to 44 U.S.C. 3512. GAO will 
publish notice.of submission. ·at which 
time affected persons will have the 

opportunity to comment. Written data. 
views, or arguments regardins the fo~ 
and instructions may also be submitted 
directly to the Commission. Submieeiom 
made within 21 days after GA0'11 
publication. in the Federal Register, of a 
.notice of receipt of NRC's report 
proposals will.be considered by the 
Commission before the forms are placed 
into 1111e. 

Comment: The regulations should 
indicate that the licensee need not 
include information beyond what la 
necessary for the Agency to make . 
knowledgeable determinatioJJfil. 

Response: The proposed language 
fails to express affirmatively, as it 
11hould, just what a licensee must do. 
The formulation in§ 75.11(d)-thet the 
information shall be sufficiently detailed 
to enable knowledgeable determinatiom 
to be made in the development of 
Facility Attachments-is preferable. 

Comtnent: 'l'he requirement that 
licensees submit a description of 
proposed procedures (as opposed to 
existing systems) is nebulous, may be · 
applied unduly broadly, and ill 
unnecessary in view of aftP.r-the-fact 
reportll of changes in the IIBfeguarda 
system. 

Response: The language in question· 
(I 75c._11(b)(4)) implements Article 43(d) · 
of the Agreement and accordingly has 
not been changed. However, as the 
forms supplied under I 75.lt(d) will 
make clear, the licensee will not be 
called upon to propose any new 
procedures for purposes of compliance 
with the provisions of Part 75. The 
"proposed procedures" which must be 
described are those which the licensee 
intends to institute, for other reasons, 
but which are not yet in effect. (Our · 
prior comments on this subject are 
withdrawn. to the extent they are 
inconsistent with this statement.) The 
details of the procedures, as opposed to 
a description thereof, would be required 
only when necessary for knowledgeable 
determinations to be made in the 
development of Facility Attachments. 

Comment: The regulations should 
provide for defining in the Facility 
Attachment the categories of 
information that will be treated as being 
particularly sensitive. 

Response: The commenter's concem 
relates to the avoiduce of inadvertent 
loss of the protection contemplated by 
I 75.12(b)(1). The BIJ88ested amendment 
would be inappropriate, however, 
because the determiilation of particular 
sensitivity is to be made by the 
Commission; it is not a subject to be 
covered in the Facility Attachment. 
Indeed, the information in question most 
likely would be supplied to the IAEA 
before the Facility Attachment even has 
been prepared. To minimize the risk that 

11vallable protection is lost through 
inadvertence, the forms supplied by, the ·. 
Commission (I 75.11(d)), or the ... 
accompanying letter of transmittal, will • 
call attention to the provisions of . , . 
§ 75.12. This may be done by reference .·· 
to that section. by reciting it, or by. · 
including appropriate questiom 
reflecting its terms. . . 

Comment: Licensees should not be 
required to provide access to IAEA 
inspectors, under I 75.42, excf!!pt .. during 
normal working hours." .. · . . . . . . . 

Response; To limit inspections to ·. . • 
"normal working hours" could seriously 
interfere with the IAEA'e ability .. to carry 
out its responsibilities. "During normal · · 
working hours" seems appropriate for 
visits under I 75.13 to verify installation . 
information. However, the IAEA'a . · ·. 
Hfeguarde regime cannot be effective if 
inspections outside of normal working ... 
hours are subject to restraints. In view.; · · 
of the relevant provisions of the. · · · 
Agreement (e.g., Article 9 (c)(i)), the 
scheduling of inspections, in practice: 
probably will not result in seriolU 
inconvenience to the licensee. 

Comment: The rule should state that 
IAEA equipment will not be agreed t0 

by the United States if it impinges upon 
certain specified interests of the licensee 
(such as safety, protection of proprietary 
information, and product quality). · 

Response: The recommended criteria : 
are not included in the rule because they 
will not be utilized in precisely the terms 
proposed. They are relevant. however, 
in determining whether or not, for . . 
example, the safeguards "avoid unQue · 
interference ... in the operation of the 
facilities," the information to be 
provided is the "minimum" required by 
the IAEA. The standards that will be 
applied are those contained in the· 
Agreement itself, as made clear by the 
reference thereto in I 75.42(e)(2). 

Comment: Advance notification 
should not be required, under I 75.43, · 
with respect to routine shipments, such·. 
as those recycling uranium hexafluoride. 
heels. · · · 

Response: The issue will be . 
considered in the development' of 
Facility Attachments. Relief may be · 
provided, where appropriate, by 
granting an exemption under.§ 75.3(a). 

Supplemental Rules 

The Commission has determined that 
the rules set forth in this notice will 
permit timely implementation of the . . . 
Agreement. However, certain additional 
details of the process will need tll .be 
treated by the time the Agreement 
enters into force, or shortly thereafter .. 
For example, lAEA representatives must 
be assured of access to some items of · 
cl11seified information; to nieet this need, 
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appropriate rule changes, such as 
amendments to 10 CFR Parts 25 and 95, 
may be considered Similarly, import 
and export regulations will be reviewed, 
with a view to adopting measures which 
will enable IAEA inspectors to 
discharge their functions without 
impediment. Any necessary rule 
changes will be made in accordance 
with established rulemaking procedures. 

Notice 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of the 
United States Code, the following new 
Part 75 and the following amendments 
to Parts 40, 50, 70, 150, and 170 of Title 
10, Chapter I, Code of Federal 
Regulations, are published as a 
document subject to codification. 

45 FR 73012 

Published 11/4/80 

Effectiv11 Date: Upon the US/IAEA Safeguards 

Agreement's entry into force and 

publication of notice thereof 

in the Federal Register 
Effective 12/24/80 • 
10 CFR Parts 70 and 75 

Safeguards on Nuclear Material; 
Implementation of US/IAEA 
Agreement 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Commission is amending 
its regulations to make it clear that 
licensees required to submit inventory 
change reports pursuant to the US/IAEA 
Agreement are not additionally required 
to submit nuclear material transfer 
reports under NRC domesti::: safeguards 
regulations. 
EFFECTIVE DATE: Upon the US/IAEA 
Safeguards Agreement's entry into force 
and publication of notice thereof in ihe 
Federal Register. 
FOR FURTHER INFORMATION CONTACT: 
Mr. L. C. Solem, Office of Standards 
Development, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555 
(301-443-5903). 
SUPPLEMENTARY INFORMATION: On July 
31, 1980 the Nuclear Regulatory 
Commission published in the Federal 
Register (45 FR 50705) a new Part 75 to 
Title 10 of the Code of Federal 
Regulations and amendments to 10 CFR 
Parts 40, 50, 70, 150 and 170 to 
implement the Agreement Between the 
United States of America and the 
International At "'lie Energy Agency for 

"Amended 45 FR 84967 

the Application of Safeguards in the 
United States of America. 

The Commission is amending 10 CFR 
Parts 70 and 75 to specify that licensees 
subject to 10 CFR 75.34, "Inventory 
change reports," are not required to 
provide the same information under 10 
CFR 70.54, "Nuclear material transfer 
reports." The amendments are for 
purposes of clarification, as it was not 
intended that duplicate reports should 
be submitted. 

Inasmuch as the amendments set forth 
below are of a minor and 
nonsubstantive nature, good cause 
exists for omitting notice of proposed 
rulemaking and public procedure 
thereon as unnecessary. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of the 
United States Code, the following 
amendments to Parts 70 and 75 of Title 
10, Chapter I, Code of Federal 
Regulations, are published as a 
document subject to codification. 

46 FR 58281 
Published 12/1/81 
Effective 12/1 /81 

Licensing Requirements for the 
Storage of Spent Fuel in an 
Independent Spent Fuel Storage 
Installation; Minor Clarifying and 
Conforming Amendments 

See Part 72 Statements of Consideration 

)'-49 FR 19623 
Published 5/9/84 
Effective 5/9/84 

Information Collection Requirements; 
Display of 0MB Cpntrol Numbus 

See Part O Statements of Consideration 
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STANDARD SPECIFICATIONS FOR THE GRANTING OF 
PATENT LICENSES 

STATEMENTS OF CONSIDERATION 

38 FR 7318 
Published 3/20/73 
Effective 3/20/73 

AEC-Owned Inventions 

This reVision of 10 CFR Part 81 of the 
Atomic Energy Commission regulations 
sets forth the standard specifications for 
the issuance of licenses on inventions 
owned by the AEC, and is issued pur
suant. to sections 156 and 161g. of the 
Atomic Energy Act of 1954, as amended, 
and the Presidential Patent Policy State
ment of August 23, 1971. It is promul
gated to implement the General Services 
Administration regulations, 41 CFR Part 
101-4, published February 5, 1973, which 
provide for the licensing of Government
owned inventions for the purpose of en
hancing their utilization. 

38 FR 8240 
Published 3/30/73 
Effective 3/30/73 

Licensing of AEC-Owned Inventions 

This revision of the Atomic Energy 
Cammission Regulations Part 81 sets 
forth the standard specifications for the 
issuance of licenses on foreign patents 
and patent applications owned by the 
AEC, and is issued pursuant to sections 
156 and 161g, of the Atomic Energy Act 
of 1954, as amended. It is promulgated 
for the purpose of enhancing the utiliza
tion by industry of AEC-owned foreign 
patents in the public interest. 

40 FR 8774 
Published 3/3/75 
Effective 3/3/75 

Energy Reorganization Act; Revisions to Chap
ter I to Reflect Organizational and Procedur
al Changes 

See Part 2 Statements of Consideration. 

47 FR 13774 
Published 4/1 /82 
Effective 4/1 /82 

Reporting, Recordkeeping, and 
Application Requirements 

See part 60 Statements of Consideration 
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45 FR 14476 
Published 3/5/80 
Effective 5/19/80 
I Effective Date Extended To 10/1/80) 

Access to and Protection of Notional Security 
Information and Restricted Doto · 

See Part 25 Statements of Consideration. 

45 FR 37410 
Published 6/3/80 
Effective 6/3/80 

De/et/on of Reference to Panama 
Cano/ Zone; Minor Amendments 

See Part 140 Statements of Consideration 

46 FR 13203 
Published 2/20/81 
Effective 3/23/81 

10 CFR Part 95 

Access by Representat..,es of the 
International Atomic Energy Agency 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: These amendments permit 
f<:luclear Regulatory Commission (NRC) 
licensees to grant International Atomic 
Energy Agency (IAEA) representatives 

access to NRC classified information as 
required by their visits to NRC-licensed 
facilities under the U.S./IAEA 
Safeguards Agreement. The 
amendments also specify recordkeeping 
requirements related-to this access. 
!EFFECTIVE DATE: March 23, ·1981. 

IFOR FURTHER INFORMATION CONTACT: 
Duane G. Kidd, Chief, Security Policy 
Branch, Division of Security, Office of 
Administration, U.S. Nuclear Regulatory 
Commission. Washington, DC 20555, 
telephone (301) 427-4415. 
SUPPLEMENTARY INFORMATION: On July 
31, 1980, the Nuclear Regulatory 
Commission published, as nnal rules, 10 
CFR Part 75, "Safeguards on Nuclear 
Material-Implementation of U.S./IAEA 
Agreement," and other conforming 
amendments which provide the 
framework under which IAEA 
representatives will make visits and 
carry out certain inspections in NRC
licensed facilities {45 FR 50705). The 
Commission noted in the Statement of 
Considerations accompanying the rule 
that additional details of the 
implementation process would need to 
be treated by the time the Agreement 
enters into force. One of the details 
referred to in that notice was assurance 
that IAEA representatives could have 
access to some items of classified 
information, where required, in carrying 
out visits and inspections under the 
Safeguards AgreemenL 

On March 5, 1980, 10 CFR Part 95, 
,"Security Facility Approval and 
Safeguarding of National Secwity 
Information and Restricted Data," was 
published as a final rule in the Federal 
Register (45 FR 14475). This part. which 
sets forth the information and physical 
security requirements that affected 
licensees must follow to protect NRC 
classified information·, became effective 
October 1, 1980. Part 95 as currently 
written limit& acceea to daHified 

information to individuals possessing an 
NRC personnel security clearance. 

This necessary amendment to Part 95 
brings NRC procedures and regulations 
iioverning control and access to 
classified information into conformance 
with the U.S./IAEA Safeguards 
Agreemenl Under these amendments, 
licensees are authorized to release (i.e., 
transfer possession of) copies of 
classified documents directly to IAEA 
representatives officially designated by 
IAEA to make these requests. However, 
in order that the U.S. may maintain an 
accurate account of what classified 
information has been disclosed to lAEA 
representatives, affected licensees will 
be required to keep certain records 
concerning IAEA visitations. 

The Commission has determined that 
there are only three licensees presently 
affected by these amendments, namely, 
Rockwell International, General Atomic, 
and Public Service Co. of Colorado. 
Each of these licensees has been 
afforded an opportunity to comment 
regarding this action, and some 
clarifying changes have been made in 
response to their concerns. Other 
significant comments are discussed 
below. A record of the communications 
with these licensees has been placed in 
the Commission's Public Document 
Room at 1717 H-Street, NW., 
Washington, D.C., where it is available 
for inspection and copying. 

One commenter noted that the 
disclosure provisions of the NRC 
regulations may be inconsistent with 
requirements imposed by the 
Department of F.nergy (DOE) with 
respect to work performed under DOE 
contract at the licensee's site. NRC has 
brought this matter to the attention of 
DOE. It is anticipated that DOE will take 
appropriate action to modify its contract 
requirementa so as to eliminate the 
potential conflict with NRC regulations. 

Another commenter suggested that 
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since the classified information to which information, should it occur, is less 
IAEA inspections would require access likely to come to the attention of United 
was entirely, or at least primarily, States officials within a two-year period. 
"safeguards information'" as defined in Moreover, the investigation of 
section 147 of the Atomic Energy Act of disclosures migl» be complicated by the 
1954 (es amended by Pub. L 96-295, the need to make inquiries through 
NRC Authorization Act for Fiscal Year diplomatic channels and by the inability 
1980), the access and disclosure to rely upon subpoenas and similar 
provisions should be drafted in measures that are effectual only within 
accordance with that provisio_n. the jurisdiction of the United States. Jn 
Proposed regulations Ufider section 147 view of the national security interests 
were issued for public comment in the involved, the email number of affected 
Federal Register on December 29, 1980 licensees, the low number of p·redicted 
(45 FR 85459). Licensees, therefore, visits, and the relatively small number 
currently have the opportunity to of documents likely to be disclosed. the 
consider these regulations and comment five-year requirement is not regarded as 
upon their relationship to Part'95. The being unduly burdensome. However, in 
immediate need is to provide a means an effort to keep the burden as smell as 
for IAEA iqwpectors to have access, possible, the rµ,Ie differs from that 
where required by the Agreement. to 

discussed with affected licensees by 
infol.")nation which is currently classtfit•d pro\ iding that records pertaining to 
as National Security Information, and documents to which inspectors have 
this can only be accomplished by been permitted access (but which have 
amending Part 95 along the lines of the not been released) may identify such 
present action. documents by category rather than 

A commenter suggested that the individually. 
clessificlrtion of information subject to II) view of the fact that each licensee 
disclosure be defined more specifically. subject to this rule upon entry into force 
The rule now specifically bars of the Agreement ha11 been afforded an 
disclosure of Restricted Data. By opportunity to comment thereon. and 
authorizing access or release of National since delay in promulgating this rule 
Security Information generally, ii allows could result in actions inconsistent with 
both Confidential and Secret NSI to be the Agreement, and because there is 
disclosed, where "relevant'" to the inrnlved a foreign affairs function of the 
conduct of a visit or inspection: we do United States, the NRC finds that notice 
not consider a specific reference to of proposed rulemaking and public 
Confidential and Secret classifications procedure thereon are unnecessary and 
to be needed. con.trary to the public interest. 

Under the circumstances described in Pursuant to the Atomic Energy Act of 
the rule, licensees are authorized to 1954. as amended, the Energy 
permit an IAEA inspector to have access Reorganization Act of 1974, as amended, 
to NSI. An inspector may make notes •· and Sections 552 and 553 of Title 5 of the 
which reflect .the contents of NSI to United States Code, the following 
which he has had access. The inspector amendments to Part 95 of Title 10, 
may carry these notes, along with copies Chapter 1, Code of Federal Regulations 
of documents which have been released ere published as a document subject lo 
pursuant to specific disclosure codification. 
authorization, away from a licensed 
facility as set forth in 95.36: measures 
relating to the protection of any NSJ 
contained in these materials are 
provided for in the arrangements._ 
between the Government and the IAEA 

'and ere not the responsibility of the 
· licensee. It should be noted, however, 

that no reproduction of NSI by the 
licensee is permitted except as provided 

· under other portions of existi~ 
regulations. 

One commenter suggested that the 
duration of the record keeping-period be 
reduced from five years to two years. 
which would conform to other 

· provisions of Part 95. Two years is 
considered inadequate, however, in 
view of the unique aspects arising out of 
the release o( classified information to 
representatives of international 
organizations. Compromise of the · 

46 FR 58281 
Published 12/1/81 
Effective 12/ 1 /81 

Licensing Requirements for the 
Storage of Spent Fuel in an 
Independent Spent Fuel Storage 
Installation; Minor Clarifying and 
Conforming A mend men ts 

See Part 72 Statements of Consideration 

47 FR 9194 

Published 3/4/82 

Effective 4/5/82 

Requirements for Access to and 

Protection of National Security 

Information and Restricted Data; 

Minor Amendments 

See Part 25 Statements of Consideration 

47 FR 38675 

Published 9/2/82 
Effective 10/2/82 

Revision and Clarlficat/on pf Criteria 
and Procedures for Determining . 
El/glb/1/ty for Access to Restricted 
Data or National Security Information 
or an Employment Clearance and 
Conforming Amendments 

See Part 10 Statements of Conaidaretion 

48 FR 24318 
Published 6/1 /83 
Effective 6/27 /83 

Access to and Protection of National Security 
Information and Restricted Data · 

See Part 25 Statements of Consideration 

~48 FR 48644 

Published 10/20/83 

10 CFR Psrt 95 

Access to and Protection of National 
Security Information and Restricted 
Data; Correction 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule; correction. 

SUMMARY: This document corrects a 
final rule appearing in the Federal 
Register on June 1, 1003 (48 FR 2431&) 
concerning access to and protection of 
National Security Information and 
Restricted Data, that, among other 
amendments, updated Appendix A to 
Part 95 in order to comply with 
Executive Order 12356. This correction 
is necessary to restore information that 
was inadvertently omitted as a result of 
the amendments to the Classification 
Guidance table appearing in Appendix 
A. 
FOR FURTHER INFORMATION CONTACT: 
Richard A. Dopp, Policy and 
Operational Support Branch, Division of 
Security , Office of Administration, U.S. 
Nuclear Regulatory Commission, 
Washington. DC 20555. Telephone: (301) 
427-4415. 
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SUPPLEll£NTAIIY 11\!FORMATION: On June 
1, 1983, the Nuclear Regulatory 
Commission ,published a final rule 
amending its regulations pertaining to 
the access to and protecflon of National 
Security Information and Restricted 
Data (48 FR 24318). In this document, the 
Classification Guidance portion of 
Appendix A to Part 95 was emended to 
require a determination by the 
originating agency before information 
may be declaeei.fied in piece of the 
·previously required review at the end of 
.seven or 20 years. 

However, the amendatory instruction 
neceBSary to accomplish this change 
was not complete. As a reeult, the 
JcronylDI! necessary to complete the 
classification level and description of 
material in the Classification Guidance 
table were inadvertently omitted. This 
:orrection restores the omitted 
nformatioo. In order to avoid 
unnecessary confusion, the correi:tion i8 
ea:omplished by reprinting the entire 
Classification Guidance table. 

In Appendix A to Part 95, the 
Classification Guidance table 
immediately following paragraph G is 
revised to read lls follows [This 
correction supersedes amendatory 
instructions 22 and 23 in the June 1, 1983 
final rule.): 

48 FR 51903 
Published 11 /15/83 

10 CFR Part 95 

Accees to and Protection of National 
Security Information and Restricted 
Data; Correction · 

In FR Doc. 83-28197 beginning on page 
48644 in the issue of Thursday, October 
20, 1983, make the following_corrections: 

1. On page 48647, "Classification 
Guidance" table, entry "294" in the first 
column, "U." should appear adjacent to 
the fi.rst line. 

2. On page 48648, "Classification 
Guidance" table, entry "341", in the 
second column, "U." should appear 
adjacent to the first line. 

49 FR 19623 
Published 5/9/84 
Effective 5/9/84 

Information Collection Re4u,re,nents; 
Display of 0MB Control Numbers 

See Part O Statements of Consideration 

50 FR 36983 
Published 9/11/85 
Effective 10/11 /85 

Access to and Protection of National 
Security Information and Restricted 
Data 

See Part 25 Statements of Consideration 

> 1,1 FR 47204 
•Published 12/31/86 
Effective 12/31 /86 

Access Authorization for Licensee 
Personnel 

See Part 25 Statements of Consideration 
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27 FR 3509 
Published 4/12/62 
Effective 5/ 12/62 

Pursuant to the Administrative Pro
cedures Act and the- Atomic Energy Act 
of 1954, as amended, the following guide 
Is published as a document subject to 
codification, to be effective 30 days after 
publication in the FEDERAL REGISTER. 

Statement o/ considerations. On Feb
ruary 11, 1861, the Atomic Energy Com
mission published in the FEDERAL REGIS
TER a notice of proposed rule making that 
set forth general criteria in the form 
of guides and factors to be considered In 
the evaluatio:n of proposed sites for 
power and testing reactors. The Com
mission has received many comments 
from Individuals and organizations, 
Including several from foreign countries, 
reflecting the widespread sensitivity 
and Importance of the subject of site 
selection for reactors. Formal com
munications have been received on the 
published guides, including a proposed 
comprehensive revision of the guldef 
Ir.to an alternate form. 

In these communications, there was 
almost unanimous support of the Com
mission's proposal to Issue guidance in 
some form on site selections, and ac
ceptance of the basic factors Included In 
the proposed guides, particularly in the 
proposal to Issue exposure dose val1,1es 
which could be used for reference in the 
evaluation of reactor sites with respect 
to potential reactor accidents of exceed
ingly low probabill.ty of occurrence. 

On the other hand, many features of 
the proposed guides were singled out for 
criticism by a large proportion of the 
correspondents. This was particularly 
the case for the appendix section of the 
proposed guides, in which was Included 
an example calculation of environmental 
distance cparacterlstlcs for a hypothet
ical reactor. In this appendix, specific 
numerical values were employed 1n the 
calculations. The choice of these 
numerical values, in 10JDe cues involv
ing almpllfying uaumptlons of highly 
complex Phenomena. represent types of 
conalderatlons presently 11,ppuea 1n mte 
calculations and result In envtrenmental 
distance Parameters In eeneral accord 
with present siting practice. Neverthe
less, these particular numerical values 
and the use of a single example calcula
tion were widely objected to, basically 
on the grounds that they presented an 
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aspect of Inflexibility to the guides 
which otherwise appeared to POSSl!lili 
considerable flexibility and tended to 
emphasize unduly the concept of en
vironmental Isolation for reactors with 
minlmum possibility being extended for 
eventual substitution thereof of engi
neered aafeeuard. 

In consequence of these many com
ments, criticisms and recommendations, 
the proposed guides have been rewritten, 
with Incorporation of a number of sug
gestions for clarification and simpllflca
tion, and elimination of the numerical 
values and example calculation formerly 
constituting the appehdix to the guides. 
In lieu of the appendix, some guidance 
has been incorporated In the text Itself 
to Indicate the considerations that led 
to establishing the . exposure values set 
forth. However, In recognition of the 
advantage of example calculations in 
providing Preliminary guidance to ap
plication of the principles set forth, the 
AEC wlll.J)ubllsh separately in the form 
of a technical information document a 
discussion of these calculations. 

These guides and the technical Infor
mation document are Intended to reflect 
past practice and current policy of the 
Commission of keeping stationary power 
and test reactors away from densely 
populated centers. It should be equally 
understood, however, that applicants are 
free and indeed encouraged to demon
strate to the Commission the applica
bility and significance of considerations 
other than those set forth In the guides. 

One basic objective of the criteria ls to 
assure that the cumulative exposure dose 
to large numbers of people as a conse
quence of a.ny nuclear accident should be 
low in comparison with what might be 
comldered reasonable for total popula
tion dose. Further, since accidents of 
greater potential hazard than those 
commonly postulated as representing an 
upper limit are conceivable, although 
highly Improbable, It was considered 
desirable to provide for protection 
against excessive exposure doses to peo
ple In large centers, where effective pro
tective measures might not be feasible. 
Neither ·of these objectives were readily 
achievable by a single criterion. Hence, 
the population center distance was 
added as a site requirement when It was 
found for several projects evaluated that 
the speclflcation of such a distance re
quirement would approximately fulfill 
the desired objectives and reflect a more 

accurate guide to current siting prac
tices. In an effort to develop more 
apeclflc guidance on the total man-dosP 
concept, the Commission intends to giv• 
further atudy to the subJec:t. Mear,
whlle, In some cases where very lar,:: 
cities are involved, the population cente: 
distance may have t:> be neater tn,, .. , 
tbo11e suneat.ed by theae lrUides. 

A number of comment.a reollve<i 
PQlnted out ttiat AEC ldting factors 
Included considerations of popula.t1on 
dJatrtbutlons and land use· surrounding 
proposed sites but did not Indicate how 
future popula.tion growth might affect 
altel initially approved. To the extent 
l)OUible, AEC review of the land use 
surrounding a proposed lite includes 
conslderatlona of Potential realdentlal 
erowth. The suldea tend ·toward requir
ing sufficient Isolation to preclude a.ny 
lmmed_iate problem. In the meantime, 
operatmg experience that will be ac
quired from plants already licensed to 
operate should provide a more definitive 
basis for weighing the effectiveness of 
engineered safeguards versus plant Iso
lation as a public safeguard. 

These criteria are based upon a 
weighing of factors characteristic of 
conditions In the United States and may 
not represent the most appropriate pro
cedure nor optimum emphasis on the 
various interdependent factors involved 
in selection of sites for reactors in other 
countries where national needs re
sources, policies and other factors' may 
be great.Iv different. 

31 FR 4668 
Published 3/19/66 
Effective 3/19/66 

Miscellaneous Amendments 

See Part 20 Statements of Consideration. 
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Seismic and Geologic Siting Criteria 
On· November 25, 1971, the Atomic 

Energy Commission published 1n the 
FEDERAL REGISTER (36 FR 22601) for pub
lic comment proposed amendments to 
10 CFR Part 100, "Reactor Site Criteria," 
which would add an Appendix A, "Seis
mic and Geologic Siting Criteria for 
Nuclear Power Plants". The purpose of 
the criteria is to set forth the principal 
seismic and geologic considerations 
which guide-the Commission 1n its eval
uation of the suitability of proposed sites 
for nuclear power plants and the suit
ability of the plant design bases estab
lished 1n consideration of the seismic 
and geologic characteristics of the pro
posed sites 1n order to provide reason
able assurance that the nuclear power 
plant can be constructed and operated 
at a proposed site without undue risk to 
the health o.nd safety of the public. 

All interested persons were Invited to 
submit comments or suggestions 1n con
nection with the proposed amendments 
within 60 days after publication of the 
notice of proposed rule making 1n the 
FEDERAL REGISTER. After consideration of 
the comments received in response to the 
notice of proposed rulemaktng the Com
mission has decided to adopt the amend
ments in the form set out below. The 
amendments as adopted reflect the sug
gestions in a number of the comments. 
Major differences in Appendix A from 
the amendments published for comment 
are: 

1. The Safe Shutdown Earthquake a,nd 
the Operating Basis Earthquake have 
been defined in terms of geology and 
seismology. 

The proposed rule defined the Safe 
Shutdown Earthquake and the Operat
ing Basis Earthquake 1n ~rms of the 
effect of these earthquakes on structures, 
systems and components of the plant. 
This concept has been retained 1n these 
wnendments, so that. effects on plant 
structure as well as geologic and seismic 
considerations are required to adequately 
define each earthquake. 

2. Advances in the state of the art of 
geologic Investigations have been taken 
into account by giving more credit to 
three-dimensional investigations, l!'iich as 
those obtained from offshore geologic 
l!lll'Veys, in determining the extent of 
the zone requiring detailed faulting 
Investigations.. . 

3. The selection of an Operating Basis 
Earthquake has been made mandatory 
and has been applied to those features of 
the plant that are safety . related. 

The proposed rule required that the 
Operating Basis Earthquake selected be 
related to the operability of those struc-

tures, systems end components necessary 
for power generation. Many of the com
ments questioned the legality of imPDS
ing safety requirements on portions of 
the plant which were not safety related. 
As a result of these comments, the defi
nition of the Operating Basis Earthquake 
was made more restrictive. 

Other significant changes which re
.late to specific sections of Appendix A 
are as follows: 

i'. Section I of Appendix A, entitled 
"Purpose," has been revised to reference 
.General Design Criterion 2 of Appendix 
A to 10 CFR Part 50 which requtres that 
nuclear power plant structures, systems, 
and components important to safety be 
designed to withstand the effects of nat
ural phenomena without loss of capabil
ity to perform their safety function. 

2. Section n of Appendix A, entitled 
"Scope," has been revtsed to: 

a. Clarify the Commission's intent that 
the investigations described in Appendix 
A of 10 CFR Part 100 are considered t.o 
fall within the scope pf a 50.lOCc> U) of 
10 CFR Part 50. 

b. Define in more precise terms when 
additional investigations or more con
servative detel'Jilinatlons or both are 
required. 

c. State that the criteria do not address 
Investigations of possible volcanism re
quired for sites located in areas of vol
canlc activity and that Investigations of 
the volcanic aspects of such sites will 
t:>e determined on a case-by-.case basis. 

3. A number of definitions included In 
section m of Appendix A have been re
Vised to define more precisely the terms 
used 1n this appendix with respect to ge
ology and seismicity, and their relation
ship to safety related structures, systems 
and components of a nuclear power 
plant. 

The specific changes made to the def
initions of section mare as follows: · 

a. Paragraph Cc> of section m has 
beeri revised so that the Safe Shutdown 
Earthquake 1s that earthquake which 1 
based upon an evaluation of the maxi
mum earthquake potential considering 
the regional and local geology and seis
mology and the specific characteristics 
of local subsarface mate~. 

b. In paragraph c d > of section m the 
deflnitlon of the Operating Basis Earth.;, 
quake has been revised by substituting 
for the deflnition of the earthquake 
which produces the vibratory eround mo
tion for which those structures, systems 
and components necessary for power 
generation are designed to remain op
eral>le, the earthquake which produces 
vibrating ground motion for which those 
features .. of the nuclear power plant nec
es.sary for continued operation without 
undue risk to the health and safety of 
the public are designed to remain func
tl<>Dal, and considering the reetonal and · 
local ireology and seismolugy and speclftc 
characteristics of local subsurface ma
terial, which could reasonably be e:ic
pected to atrect earthquake vlbrak>ry 
motion at the plant site d~ the op
erating life of the plant. 

c. The term "act.Ive" fault has been 
-replaced by the term "capable" fault 
throughout the appendbt to elirninate 
the confusion which has e:itlsted between 

the Appendix A deflnillon of an "active" 
fault and tlie other definitions of an ac
tive fault widely used by geologists. As 
used 1n the Appendix, a capable fault 
is a fault whose geologic history 1s ~ 
Into account in evaluating the 1ault's po
tential for causing vibratory irround 
motion and which 1s capable of cau.stnir 
surface faulting. An add1tlonal c:halll(e 
has been made to paragraph mcg> 1n 
that the regional restriction concerntnir 
Instrumentally determined macro-seis
mlclty has been deleted froa paragraph 
(g) <2> of section m .. The deflnition now 
Includes only the cbaracterlstlcs of 
rnacro-seismiclty instrumentally deter
mined with records of sufficient precision 
to demonstrate a direct relationship with 
the fault. 

d. The deflnitlon of "zone requirlng-de
taued faulting investigation" 1n para
graph Cj > of section m has been revised 
to· state rnore clearly the scope and types· 
of Investigations in the zone needed to 
demonstrate that the need to design for 
surface faulting does not exist, or that 
the design basis for surface has been · 
properly determined. · 

,. Section IV, entitled ''Required In- · 
vesttgatlons," bas been revised as fol~· 
lows: . 

a. A statement bas been added 1n para
lr&Ph <a> of section IV that the lnvesti;. 
gatlons for vibratory sround motion pro
duced by the Safe Shutdown Earthquake 
are considered to provide an adequate . 
baels for selection of an Operat~ Basis . 
Earthquake. 

b. Paragraph <a> <2> of section IV hu. 
been modJfled to require that investtga-. 
tlons for vibratory sround motion. and 
IIW"face faulting include consideration of 
the possible effects of man's activities on 
the tectonic structures underiytng the. 
site 1111d the region surroundinlr the site. 

c. A new paragranh <bl C2> bas been . 
added to section IV to clarify that an 
evaluation of tectonic structures under- , , . 
ly1ng the site with regard to their po- .• 
tential for causlnll' surface dlspl~ement. 
at or near the site Is required and that 
such e'V'8luatton shall Include considera
tion of the effects' of man's activities oli. 
the tectonic structures underl:vins the 
site and the region surrounding the site. 

d. A footnote has been added to para
ll'IIPhll <a> <7> and <b> <7> · of section IV 
to clearly state that in the absence of ab-
110lute dating, evidence of recency of , ,' 
movement of a fault may be obtained by 
applytng relative dating techniques to 
rupture, offset warned or otherwise . · 
structurally disturbed surface or near . 
IIW"face material or l(e()momhlc features, · 

e. A footnote has been added to para
lr&Ph <a> (7> and <b> <7> of Section 1V. 
to clarify that the applicant la to eval
uate whether a fault la a capable fault 
with respect to the deflnNI characterlll- · 
ttcs stated In naragrar,h mq by conduct-' 
Ing a reasonable lnvesti!ration Ulllnc iult
able geologic and geophY!dcal techniques. 

5. The foJiowfng chllllln!II have been 
made to Section V, entitled "Selsmlc and . 
Geologic Desi~ Bases:" 

a. Paragraph V<a>·hu been expanded 
to provide for determlnation of the de
algn baals for the exnected· '1breto!7 
. ll'OUDd motion u well 1111 the design 
basts for maximum vibratory IJ'OUDd 
motion. 
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b.,A 'requirement has been added to 
paragraph Ca) Cl) Clv> of section V that, 
In the case where a causative fault Is 
near the site, the effect of proximity of 
an ear:thquake on the spectral charac
teristics of the Safe Shutdown Earth
quake shall be taken Into account. 

c. Paragraph <a> <2> of section V has 
been changed to require the applicant to 
specify the Operating Basis Earthquake. 
A requirement which reflects the seismic 
design bases for plants recently evaluated 
for construction permits that the maxi
mum :vibratory ground acceleration of 
the Operating Basis Earthquake shall be 
at least one~half the maximum vibratory 
ground acceleration of the Safe Shut
down Earthquake has been added. 

d. Paragraph <b> <1> of section V ·has 
been revised to specify that more de
tailed three cllmenslonal Information 
such as that obtained from precise In
vestigative techniques m!lY Justify the 
use .of a narrower zone requiring detailed 
faulting Investigations. ThJs change has 
been made to.give greater recognition to 
advances In the state of the art of ge
olopc investigations. Examples of cer
tain. types of faults which may require 
an increase In the width of the zone also 
are e:tven. · 

e. Paragraph Cd> cu of section v has 
been modi1led to Include consideration of 
the ·l.oadfng effects of dams or reservoirs 
In the determination of son stablllty. 

f. Paragraph Cd> <4> of section V re
quires that. those structures which are 
not located In the· mmiedlate vlcinJty of 
the site, but which are safety related be 
designed to withstand the effects of 

1
the 

~e Shutdown Earthquake and the de
sign basis for surface faulting, deter
~ed on a basis comparable to that of 
the nuclear power plant. 

6. The· following slgnlflcant changes 
were made to section VI, entitled "Al>· 
plication to Ene:tneerlng Design:" 

a. Paragraphs <a> <1> and <a> <2> .of 
section VI .have been revised to permit 
the use of a suitable quallflcatlon test to 
demonstrate that structures, systems and 
components can withstand the seismic 
and other concurrent loads. 

b: Paragraph V!<a> <l> has been 
changed to' ellinJnate the requirement 
Ulat safety related structures, systems, 
and components also be designed to with
stand the effects of vibratory motion of 
at least 1lfty percent of the Safe Shut
down Earthquake In combination with 
other appropriate loads well within elas
tto 11mlts. Tbls requirement Is now In
cluded· u part of the determination of 
the Operating Basis Earthquake 1n para
,n.ph <a> <2> of sect.ton v. 

c. Paragraph <a> <2> of section VI has 
been modified to reflect the change made 
to the Operating Basis Earthquake def
inition and to define more precisely the 
-ltresa and deformation llmlta within 
which all structures, systems, a.nd com
ponents of the nuclear power plant neces
u.ry for continued operation without un
due risk to the health pnd safety of the 
public shall be desl111ed to remain func
ttonal. 

d. A footnote ball been added to the 
end of paragraph <a> (3) of section VI 
that t.be criteria do not address the need 
for Instrumentation that · would auto
matically llhut down a . nuclear power 

plant when an earthquake occurs which 
exceeds a predetermined intensity, 

e. A footnote has been added to I 50.36 
Cc> (2) of 10 CFR Part 50 to assure that 
each l)ower reactor licensee 111 aware of 
the llmltlng condition of operation which 
Is Imposed under these criteria. This 
llmltatl(?n requires that if vibratory 
ground motion exceeding that of the Op
erating Basis Earthquake occurs, shut 
down of the nuclear power plant will be 
required. Prior to resuming operations 
the licensee will be required to demon~ 
strate to the Commission that no func
tional damage has ·occurred· to those fea
tures necessary for continued operation 
without undue risk to the health and 
safety of the public. 

The criteria describe the seismic and 
geologic Investigations required to ob,. 
taln Information needed to determine the 
design basis for earthquake-produced 
vibratory ground motion and for seismic
ally induced floods and water waves. 
They also describe Investigations re
quired to obtain Information to deter
mine whether and to what extent the 
nuclear power plant need be designed to 
withstand the effects of surface fa11ltlng. 

The design basis for the maximum 
Vibratory ground motion ls determined 
as described In the criteria,. through 
evaluation of the seismology and geology 
and the geologic· and seismic history· of 
the site and the surrounding region. The 
most severe earthquakes associated with 
tectonic structures or tectonic provinces 
1n the region surrounding the site are 
ldentlfled by considering those histori
cally reported earthquakes that can be 
associated with these structures or prov
inces. U faults In the region surro\Uld
lng the site are capable faults, t!.le most 
severe expected earthquakes associated 
with these (aults are determined by also 
considering their geologic history, Be
cause of the llmlted historical data, the 
most severe earthquakes associated with 
these tectonic structures or tectonic prov
inces are determined In a conaervative 
manner and are usually larger than the 
maximum earthquake historically re
corded. The design, basis for Vibratory 
ground motion at the site 111 then deter
mined by assw:nlng that the epicenters or 
locations of highest Intensity of the 
earthquakes are situated at the point on 
the tectonic structures or tectonic prov
inces nearest the site. 

The criteria require the evaluation of 
other · design considerations which are 
affected by the design basis for vibratory 
ground motion, Including son stablllty, 
slope stability, and· coollnr water supply. 

In determining whether and to what 
extent a nuclear power plant need be 
-designed to withstand the effects of sur
face faulting, the criteria require that the 
location !)f the site with respect to 
capable faults be considered. Procedures 
are r.rovlded for determining whether 
the site Is within a zone requiring de
tailed faulting Investigation based on its 
location with respect to capable faults. 
Where a site Is within a zone requiring 
detailed faulting Investigation, the 
criteria require that the regional and 
,loca.1 geologic and seismic characteristics 
of the site be Investigated In consider
able detail. The adequacy of the detailed 
Investigation will be determined by the 

Commission on an Individual case basis, 
~g Into account the speclflc site char
acteristics. Where the detailed lnvesttga
tlon Indicates that surface faulting need 
not be taken Into account In the design 
of the nuclear power plant, the criteria 
require that sumclent data to clearly 
Justify the proposed design basis be 
presented 1n the license application. 

The criteria also provide general guid
ance for the design of a nuclear power 
plant to withstand earthquake-caused 
effects, pending the development of more 
detailed criteria. · 

The amendments were prepared 1n co
operation with the U.S. Geological Sur
vey and the National Oceanic and At
mospheric Administration. The amend
ments reflected the experience accumu
lated by these agencies and the Atomic 
Energy Commlsslon in evaluating seismic 
and geologic characteristics of sites for 
the location of nuclear power plants. 

Discussions have been held with var
ious interested groups to assure clarity 
of the criteria. 

A determination has been made that 
an Environmental Impact Statement Is 
not required. The considerations factored 
Into this determination are Included 1n 
a memorandum on file at the Commis
sion's Public Document Room at n17 B 
Street NW., Washington, D.C. 

The seismic and geologic siting cri
teria In this ap~ndlx aupplement 10 
CFR Part 100 by specifying the seismic 
and geologic investigations and analyses 
necessary to determine the acceptability 
of a proposed site as required by§ 100.10. 
The existing provisions 1n § 100.lO(c) (1) 
stating that the design of a facility 
should conform to accepted building 
codes or standards and that no faclllty 
should be located closer than one-fourth 
mile from the surface location of a known 
active earthquake fault will be super
seded by these criteria. 

The criteria will also assist llcense ap
pllcants 1n complying with § 50.34(a) (1) 
of 10 CFR Part 50 wblch requires that 
the preliminary safety analysts report 
Include a description and safety assess
ment of the site on which a production 
or utilization faclllty is to be located, 
with appropriate attention to features 
atrecting faclllty design. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of title 5 of the United States Code, 
the following amendments to Title 10, 
Chapter I, Code of Federal Regulations, 
Parts 50 and 100 are published as a docu
ment subject to codlflcatlon." 
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PART 100-REACTOR SITE CRITERIA 
Population Center D,stances 

Since their promulgation by the Atomic 
Energy Commission l AEC l in April, 1962. 
the site criteria set forth In 10 CFR Part 
100 have served as the framework for 
evaluations of proposed sites for station
ary power and test reactors from the 
standpoint of protection of the health 
and safety oI the public. Part 100 in
cludes three quantitative site criteria 
centered around the concepts of: an "ex
clusion area" surrounding the reactor In 
which, subject to certain exceptions, the 
Iker.see has the authority to determine 
all activities including exclusion or re
moval of personnel and property, 10 CFR 
100.3(al; a "low population zone" im
medi~ly surrounding the "exclusion 
area" which contains residents the total 
number and density of whom are such 
that there is a reasonable probability that 
appropriate protection measures could be 
taken in t.helr behalf in the event of a 
serious accident, 10 CFR 100.3(bJ; and a 
"population center distance" which 1s 
defined as "the distance from the reactor 
to the nearest boundary of a densely 
populated center containing more than 
about 25,000 residents" 10 CFR 100.3<c>. 
Under Part 100, site suitability is strongly 
dependent upon whether certain calcu
lated doses from postulated hypothetical 
accidents at the boundaries of the "ex
clusion area" and "low population zone" 
are within specified dose guideline values, 
10 CFR 100.lHa> <l> and (2), and 
whether the "population center distance" 
is at least one and one-third times the 
distance from I.he reactor to the outer 
boundary of the low population zone, 10 
CFR 100.ll(a> <3>. 

As the Statement of Considerations 
which accomparued publication of the 
effective Part 100 in the FEDERAL REGIS
TER indicated, the effective Part was in
tended to reflect current AEC siting prac
tices. The Statement of Considerations 
indicated a concern on the part of the 
AEC with cumulative exposure dose to 
large numbers of people as a consequence 
of nuclear reactor accidents. The popula
tion center distance criterion In 10 CPR 
100.ll<a> (3>, In particular, was added to 
the effective Part In order to provide ad
ditional protection to people In large cen
ters (27 FR 3509, April 12, 1962> 

In light of this underlying concern !or 
cumulative exposure dose to large num
bers of people in population centers, the 
AEC ha:; applied the population center 

distance criterion with a view to consid
eration of population distribution. Indeed 
10 CFR 100.ll(al (3l specifically provides 
that "In applying this [population center 
distance] guide, due consideration should 
be given to the population distribution 
within the population center." The 
"boundary" of a densely populated center 
has been determined on a case-by-case 
basis. Generally, where It has not ap
peared that the papulatlon center dis
tance criterion would be crucial to ~lte 
~ultabll!ty because the site was located 
far from any densely populated area, the 
"boundary" of the population center was, 
for convenience, taken as the corporate 
or political boundary. However. lt is clear 
that a wide variety of polltlcal, economic, 
and social factors are applied by State 
and local Jurisdictions· In selecting cor
porate or political boundaries. Thus, 
there is no necessary correlation between 
ccirporate or palltical boundaries and 
population distribution. Indeed, even if a 
particular corporate or political boundary 
· had been chosen on the basis of popula
tion distribution, there would be no as
surance that the boundary would con
tinue to reflect actual population dis
tribution. Consequently, in cases where 
the population cent.er distance criterion 
might weigh heavily ln the overall site 
suitab!Jlty·evaluatlon, a more refined def
inition of the papulatlon center bound
ary has been ut!l!zed. In defining the 
boundary, consideration has not been 
confined to the location of the pol!t-lcal 
or corporate boundan• of the population 
center, but distribution of people within 
and even beyond the pollt!cal or cor
parate boundary has been given even 
greater signlflcance. 

A general examination of power 
reactor siting regulations and Policies ls 
underway as a separate matter. In the 
interim. the Commission Is firmly of the 
opinion that continued Implementation 
of Its papulatlon center distance crite
rion Is required. However, the recent de
cision of .the United States Court of Ap
peals for the Seventh Circuit · in 
Izaak Walton League v. AEC, --- F. 
2d --, No. 74-1751 (April 1, 1975), 
expresses the view that such implementa
tion 1s inconsistent with the present 
language of the regulation. In that deci
sion the Cow·t held that while a popu
lation center boundary under the mean
ing of Pa,rt 100 may extend beyond the 
political or corporate limits because of 
papula tlon distribution consldera tlons, 
"there is neither reason nor sound safety 
policy to cut down the boundaries of that 
unit and make some hopeless attempt to 
construct Imaginary boundaries." Sl!p 
Opinion at 13-14. The AEC held In that 
licensing proceeding, and the NRC main
tained before the Court on review, that 
the boundary of the population center 
within the meaning of Part 100 must be 
determined In light of considerations o! 
population distribution, rather than de
I ermined on the bas!i of acceptance of 
the political or corporate boundary. · 

In light of the above. the Commission 
wishes to amend Part 100 to restore and 
make clear the intended meaning of the 
rule. The amendment which follows pro
vides that In applying the population 
center distance criterion in 10 CFR 

100.11,a> ,3>. the "bounda1-y" of. the 
.population center, as that term appears 
In 10 CFR 100.3rc\, shall be determined 
upon consideration of popnla tlon dis
tribution <rather than determined solely 
upon consideration of location of the· 
Political or corparate boundaries>. The 
proposed amendment 1s Interpretative 
In nature and reflects the current and , 
consistent siting practice of the 
Commission. · 

Pursuant to the Atom.le Energy Act o( 
1954, as amended, the Energy Reorgani
zation Act of 1974. and section· 553 of 
Title 5 of the Uriited States Cc'icle. 
notice 1s hereby given of ·adoption of· 
the following amendment to 10 CFR 
Part 100. 

Because the amendment is interpreta
tive In nature, and merely reflects the 
cwTent siting practice of the Commls
sion, and because of the immediate ad
verse effect of the Bailly 1·eadlng, . the 
amendment i~ made immediately effec
tive. However, the Commission is provld- · 
Ing 1m opportunity for public' comment 
upon Ute amendment. 'All interested 
persons who desire to submit writ
ten comments should send them to the 
Secretary of the Commission. U.S. 
Nuclear Regulatory Commission, Atten~ 
tlon: Docketing and Service Section,· 
Washington, D.C. 20555, by July 24. 1975. 
Coples of comments received will be 
available for public Inspection at ·the 
Commission's Public Document Room ·at 
1717 H Street NW .. Washington, D.c ... 

42 FR 2051 
Published 1/10/77 
Effective 1/10/77 

PART 100-REACTOR SITE CRITERIA 
Seismic and Geologic Design Bases 

By letter dated February 11, 1975, ~r. 
David S. Fleischaker of Berlin, Roisman, 
Kessler, and Cashdan, 1712 N Street, 
NW, Washington, D.C. 20036, counsel for 
the New England Coalition on Nuclear 
Pollution, filed a petition for rule making 
(PRM 100-1) with the Nuclear Regu
latory Commission. 

The petitioner requested. that an 
opinion interpreting and clarifying Ap
pendix A of 10 CFR Part 100, "Seismic 
and Geologic Siting Criteria for Nuclear 
Power Plants," with respect to the deter
mination of the Safe Shutdown Earth
quake, be issued. The question of ,inter
pretation raised in the petition is whether 
or not the maximum vibratory ground 

· motion design basis for a nuclear power 
plant is limited to that associated with 
the maximum intensity earthquake of 
historical record, i.e., whether or not·the 
Safe Shutdown Earthquake is mices
sarily the maximum intensity earthquake 
of historical record. 

The petitioner also requested that. in 
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the event a clarifying opinion is not is
sued, the Commission institute a rule
making proceeding pursuant to § 2.802 of 
10 CFR Part 2, to amend Section V(a) (1) 

of Appendix A of 10 CFR Part 100 as 
follows: 

1. Determination of the Safe Shutdown 
Earthquake. The Safe Shutdown Earthquake 
shall be determined by reference to the fol
lowing guidelines which establish minimal 
requirements for evaluation of seismic and 
geologic Information developed pursuant to 
the requirements of paragraph IV(a). 

The Commission treated the matter as a 
petition for rulemaking, and a notice of 
filing of the petition, Docket No. PRM-
1()0-1, was published in the FEDERAL 
REGISTER on May 14, 1975 (40 FR 20983). 
The public comment period ended 
July 14, 1975. 

The Commission has considered the 
public comments received and other rel
evant information in its evaluation of 
the petition. 

The procedures and investigations 
specified in Section V(a) (1) of the exist
ing regulations result invariably in the 
Safe Shutdown Earthquake intensity 
being equal to or exceeding the maximum 
historic earthquake intensity experienced 
at a nuclear power plant site. These pro
visions of Appendix A are minimum re
quirements, and they have consistently 

cally providing, that a larger Safe Shut
down Earthquake may be required when 
geological and seismological data war
rant. Some conditions which miisht war
rant selection of a larger Safe Shutdown 
Earthouake are: (1) Where the highest 
intensity of historically reported earth
quakes is determined to have been ex
perienced at the site taking into consid
eration site foundation conditions, (2) 
where seismicitv in the immediate site 
vicinity is significantly higher than that 
generally existing in the tectonic nrov
ince as a whole, (3) where there exists in 
proximity to the site tectonic structure 
· demonstrably like that found where 
larger earthquakes in the tectonic prov
ince have occurred historically, 

Because the amendment which follows 
relates solely to minor matters of a clar
ifying nature, good cause exists for omit
ting notice of proposed rulemaking, and 
public procedure thereon, as unnecessary, 
and for making the amendment effective 
on January 10, 1977. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy Reorgani
zation Act of 1974, as amended, and sec
tion 553 of Title 5 of the United States 
Code the following amendment to Ap
pendix A of 10 CFR Part 100 is published 
as a document subject to codification. 

been interpreted as such in licensing deci-~-9 FR 19 sions. Section V(a) (1) (i) of Appendix A~ 623 
of. the CFR Part 100 states in pertinent Published 5/9/84 
part· that "The magnitude or intensity Effective 5/9/84 
of earthquakes based on geologic evi-
dence may be larger than that of the Information Collection Requirements; 
maximum earthquake historically re- Display of 0MB Control Numbers 
corded." Furthermore, Section II, 
"Scope," of Appendix A states in rele-
vant part that "* • • more conservative See Part O Statements of Consideration 
determinations that those included in 
these criteria may be required for sites 
located in areas having complex geology 
or in areas of high seismicity." 

The Commission does not believe that 
the specific clarifying language proposed 
by the petitioner would clarify Appendix 
A, add to its inherent safety, or improve 
its implementation, and, therefore, it has 
rejected the specific wording proposed by 
the petitioner. However, the Commission 
has accepted the substance of the peti
tioner's proposal and has decided to issue 
an amendment to Appendix A that 
clearly states that the maximum historic 
earthquake could be exceeded in the 
determination of the safe shutdown 
earthquake where warranted. 

The Commission believes that this 
clarifying amendment will accomplish 
the petitioner's objective, and eliminate a 
possible source of misinterpretation. In 
particular, with regard to the determi
nation of the Safe Shutdown Earth
quake, and whether and under what con
ditions it may exceed the value derived 
by application of the methodology speci
fied in Appendix A, the previous regula
tion provided the broad guidance that 
the "procedures in paragraphs (a) (1) (i) 
through (iii) of this section (Section V) 
shall be applied in a conservative man
ner." The amendment would clarify this 
guidance, in light of past experience in 
implementing the regulation bv specifi-
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. .ACl'ION: Pinal rule. 
SUMMARY: The Nuclear Resulat.ory 
Commission is amending It.a reaula
ttona by addinc a new part. providing 
for atandards, procedures and rules of 
practice for licenstnc the export and 
Import of utilization fadlltles, soun:e. 
byproduct and special nuclear materi
&la. Confc;,rminc changes are also made 
t.o other parts of the Commission's 
recul&tiona relatlDs t.o export and 
Import matters. The new Part. de
signed to codify ID one place expcwt 
and Import reculations, deala prlncl
pal]:, with the standards for crant or 
denial of license applications: the In
formation required t.o be submitted iD 
llcense applications: the aeneral proce
dures followed for CommJ.ssion review 
and for obtalnini Executive Branch 
view on liceme appllcatfona: public 
notWcatlon of applications; the con
duct and format of publlc procedures 
on export and Import license applica.
ttons: and enforcement actions and ru
Jemaldni reJat.tna t.o export.a and Im• 
porta. 
EPFECl'IVE DATE: Kay 3, 1978. 

Hon.-The Nuclear Reculatol'J' Commla
ldoa bu submitted the rule to the Comp. 
&roller Oenen.J for such reviews u ma, be 
appropriate under t.be Peden.I ReportA Act. 
U UDeilded, 44 tJ.8.C. 3612. Tbe date OD 
whtch t.be report.ln& requirement of th.la 
rllle beeomes effective, unles advised to the 

\ ooatrvy, IICCOl"dlnclY renecta Inclusion oC 
tale 4J.d&1 period which that statute allows 
for men reffft' <44 u.s.c. aa12<cx2,., 
POR PD'RTHER INFORMATION 
CONTACT: 

Thomu P. Dorfan. E.,q., Office of 
the Executive Leaal Director, U.S. 
Nuclear ReauJatory Commmlon. 
Wa.sh!ngton. D.C. 20555; telephone: 
301-t92-7437 or Marvin R. Peterson. 

Office of International Proi!'IIID5, 
U.S. Nuclear Reaulat.ory Commis
sion, Wubiniton, D.C. 20555; tele
phone: 30l-t92-7984. 

SUPPLEMENTARY INFORMATION: 
On June 30, 1977, ID 42 FR 33317. the 
Commission published for comment a 
proposed new part 110 t.o CFR entitled 
"Export and Import of Nuclear FacW
ttea and Materials", with conformlnc 
chances made t.o other parta of the 
Commlasion's rulea. 

Under the Atomic Enern Act of 
1954, u amended. and the Ene?'ff Re
oraantzatton Act of 1974, u amended, 
the Nuclear Recuiat.ory Commission 
<Comm.lsaion> Is resp:>nsible for llcena
ini the export and lmPort of nuclear 
atwzatlon facillties <nuclear Reac
tors>, and source, byproduct and ape. 
dal nuclear material&. 

Durtnc lta first year u an Indepen
dent recula.t.ory agency, Uie Commta
ldon. !D conjunctlon With the Execu
tive Branch, developed procedures for 
obtalDlD.i the unified view of Execu
tive Branch acencies on pendfDi 
export and Import license appllcatlom. 
These procedures were made formal 
for the Executive Branch ID earl:, 1978 
by lasuance of Executive Order 11902. 
Also, begtnniDg In January of 1978 the 
·Commlaslon undertook a comprehen
atve examination of it.a export and 
Import licenatnc provisiona. Thia rule 
fa a result of this stud:, ·and the com
menta received on the proposed rule. 

The CommJsllion. Executive Branch, 
and Coneresa are examtnlnc the sut,. 
atantlve standards and eriteria for 
rrrantini or denytns export license ap
plicatfom t.o be added to Part 110. Any 
chances t.o the substantive atandarda 
and criteria set forth In these reauJa
tions Will be the subject of a separate 
rulemakin8 and FEDERAL REGISTEB 
notice. 

Sl71DIAJlY OP REGVLATIOJIIS 

The export and Import regulations 
are set forth In a new Pa.rt 110 entitled 
'"Export and Import of Nuclear Facllt
tles and Materials". Conformlnc 
chanaes are made to other parts of the 
Commission'• rules. 

The basic purposes of the new Part 
110 are twofold: first, to reflect iD lta 
procedurea the basic differences be
tween the Commission's export and 
Import licenslnc functions and lt.1 do
mestic licens1ne functions; and second, 

t.o consolidate the CommJllsion's 
export and Import lfcensini provtsiona. 
present!:, scattered tbroucbout the 

· Commission's reculattons. IDt.o one 
part for the convenience of the public. 

Briefly, the new Part 110 lncludea: 
U> Required content.a of export and 

Import license sppllcatfonn; 
<2> Procedures for Commlsirion 

review of export and Import license 
appUcattona; 

<3> Exemptions from Ucensin• re
quirements and ,rant.a of aeneral li
censes for export.a and lmPorta: 

<4> SUbstantive atandarda for IP'IUlt 
or denial of export and Import Ucenae 
appllcatlonn; 

<&> The Commission's relatiomhip t.o 
Executive Branch acenctes iD nuclear 
export and Import matters; 

<8> Provisions for public notlficr.Uon 
of the receipt of export and Import 11· 
ceme applicattona; 

(7) Procedures for pubUc part.lcipa. 
tion 1n the Comm.lauon's export and 
Import lfcenslDg review process, ID
cludini provisions for granttn.g or den
Y1ni requesta for heannp and peU
tiona for leave t.o IDtervene, and provt
mom for the hearinp themselves. 

<8> Provisions ~ access to, 
and Introduction of, claasifled Infor
mation In heartnp; 

<9> Procedures for rulemakine on nu
clear export and Import matters; 

UO> RecordkeeplDc requlremei!lt.e for 
export and Import Hcensees: and 

<11> Enforcement actions concernlnc 
ezport and Import Ucenaes. 

Most of the substantive provtstons 
have been developed (with 110me revt
ldon and updat1nc> from other part.a of 
the Comml!!!non's reculattona on nu
clear export.II and Imports In 10 CFR 
Parts 30, 31, 32, 33, 36, 40, 50 and 70. 
However, the provisions 1n the new 
Put 110 rerardlna' public participation 
In the Commission's nuclear export 
and Import licensing review process 
differ from the procedures used ID the 
Commission's domestic llce~ 
review Pl'OCea and deserve further ex• 
planatton. 

Panuc P.UTICIPATIOJII Ill ElcPoar Alm 
JJIJ'oRT LICE!rsnra 

On March 2, 1976, the Commission 
received. for the first time ID It.a hlat.o-
17 or the history of it.a predecessor, 
the Atomic Energy Commission 
<AEC>. a petition for leave t.o Inter• 
Yene &nd request for a hearing on an 
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e:xport llceme appllca.tfon. The Com
m1aldon held that the petitioners 
l&cl;ed !St&Dcilng to lnten'f'.ne m the · 
cue. but decided aa a matter of d!ecre
tlon that the conduct of a. legislative
type hearine would be 1D the public In· 
-tereat. Edlow Inumatwnal Compani, 
<Tarapur>. 3 NBC 583 at 1168 and 580 
(19'18). 

The Commission adopted procedures 
which afforded the petit.loners 1n that 
proeeedfne an opportunit:, · to make 
theJr viewn known 1D a manner and 
undu a procedural format compatible 
with the orderly conduct of the Ucena
lns process and the nature of the 
tames Involved In the matter. lnclud
tn1 sensitive fore!sD relationa md na· 
tlonal security considerations. Id.. a.t . 
568, 580. 590-Hl. 'Ibe procedural u
peets of the Commission's declalon 1n 
Edlcno are presently under Judlc:ial 
review by the U.S. Court .of .Appea.ls 
for the D.C. Circuit. . 

Iri a subsequent aptnion on another 
export Uceme application. the Com· 
mlaaion discussed It., export lleen.sins · 
procedures. the aemitlve and policy. 
oriented character of the Issues in• 
volved. and the Commission's treat· 
ment of these matters. Weatinghawe 
Electric Co1J1()J'Citton CASCO U>. I 
NRC '139 <1076>. 

'Ibe Commission la authorized by 
the Atomic Energy Act to· Issue i. 11· 
c:.!nse for a partieulu e:ltl)()rt or Import 
onb' after determinlne that lssunnee 
would not be lnimicsl to the ,common 
defense and security of the United 
States, or the health and safety of the 
United States r,ubllc. and (ID the CIISe 

·-Of nuclear fadlitle.s and certain mu:ie,: 
ar materials) after determinin8 that 
the export would be within the' ICOP9 
of. and conafatent with. an qreement 
fa,: cooperation 1D the civil uses of 
atomic enero between the United 
States and another nation or l?DI.IP of. 
nations. 

Pursuant to aection 123 of the 
Atomic Enero Act. agreement.a · for 
cooperation become effective only 
after: < 1 > 'Ibey are approved.. and au
thorized by the President of. the 
United States. who la required to make 
a determination ID wrttJns · th&t "the 
performance of the pl"OP()aed agree. 
ment will promote and will not comtl• 
tute an unreasonable risk to the 
common defeme and aeeurltJ'": and <2> 
they have been IUbm!tted to Concreaa 
for review under a aped&l ltatlJtorJ' Ill'• 
ransement. 

'Ibe atatutor., ftnd1ng wbich the 
Commission makes before IMuina an 
export or Import license often requires 
comideration of hlghl)' nenaltlve for
elsn pollcy and natlona.l securtty mat
ten, 10me of which mar have an 
Impact well beyond the specWc nucle
u export or imPOrt belnl considered. 
For example. the Commtaalon examtn• &mODI other matters. the aafe
l'Wll"da and IMlll11n.Dce! provided by the 
redplent 1ovemment to enaure that 
U.S.-aupplled faeUltles and mateJ1ala 
are not diverted to unaatbortzed uaes. 
IU'!.d the rel&tlomh!p of the Commis
sion's tin'>Ilt or derml of sm export 11-

ceme application to overall U.S. poli
cies on the proliferation of nucle&r ez. 
ploalves. In cont.rut, (,omest.ic Ucem
ln1 uaually Involves factual matters. 
relat1n8 to tbe· domestic public health 

. and safety and the environment. aso
ciated with diacrete applicatlom for 
the construction and operatlcm: of nu• 
e1eai' power plant.a. Moreover, the 
Cornrnlwdon'a export and Import 11· 
c:eminl review proceu CCtaStltutes onJ.7 
one part of UU!t countr7'11. brwu:le• ari. 

tivttlea In the nuclesr Import and 
exPQrt control area-actlviUes which 
are part of United States .fcrels Polic? 
and nuclear nonproliferation efforts. 

Al'the Commlsalon has noted. the 
procedures applicable to domestic u. 
censtnc are not In pneral well-suited 
to tbe · Commlsaion'a conduct of lt.a 
export and Import llcerudns functions. 
See Edloia lntemculor&al. npra. In 
case of materfal covered b:, Import 11· 
cens1D1 proceed.lnp, 1f certain domes
tic he&lth, safety, environmental and 
safeguards 1&,ues are r&1sed, which are 
similar to f.ssues commonly nilsed In 
domestic llcemlng proceedmp, these 
is.mes may be properly addressed 
usln:a' domestic llcenstnc procedures to 
the extent that they are separable 
from other Issues associated with the 
license. Thus. penom or o~ttons 
eetabllahinl 1D an Import llcensiD.I 
p~ that the:, have an Interest 
which mmy be affected. may be accord• 
ed additional procec1ura1 ri8ht.8 ID the 
resolution of factual Issues reprdmg 
protection of the · U.S. public health. 
safety IIDd environment. 

The Commisa!OD bu statutory d!a
cret!on to formulate appropriate pro. 
cedures for export.. and Import llcena
ln&'. Section 189a. of tile Atomic 
Enern A.ct provutea: · · 

ID &DY l)r'OO!edlDc under tJm Act. for the 
lll'Ultma, IIUIJ)eD~ revotma", or mmendmr 
of &DY Uceme or comtructton permit, or ap, 
pJ!eation to trans!er control. and In i.rly pro
oeedlna for the l8luance or moclUlcatioa of 
ruJea and resul&tfOWI deaJm« with the ao, 
Uvttm of lScemeel. • e • tJle Commfsaton 
lhall srant a beulna' upon tbe request. of 
ADJ l)erlOD WbOM lnterelit m&.J'' be affected 
b7 tbe proc:eedlna, · and liball admit IUoCh 
pel'IICD u a part:, to IUcb proeeecll116' 

Thm Iansuan ~ not bl' lta terms 
provide for an ••on-the-record" hearing 
cmJJJne Into Illa7 the formal adJudica· 
tory requirements of llect1oDa 5, '1, and 
a of the Admmlstnt1n Procedure Act. 
ID each and f!Ver'Y contest 1D wbich & 
hear1nl Is required. Por example, IUch 
requirement.a do not appiy where the 
Commisaion engages In rulemakinir. 
S~ v. AE~ 400 P. 2d '188 (D.C. Cir. 
1968). What the languqe requfres 1D 
each tnatance 1a to he settled. b:, refer
ence to con&TeSStonal Intent. estab
Uahed practice and sound pol.lq. 

It 11 clear from the· leaial&t!ve hJsto. 
ry of the prov1s1on. consistent aeeney 
Pn.ct.lce. and Indeed the 1eneral struc
ture and conduct of ,ovemment that 
formal ad.Judicatory proeed\U'l!:l: a.re re
quired for controversies arilinc out of 
domestic ll~mm,. Id. at '185. 'Ibere la 
no aimila.r .Indication concerning 
e::port or Import llcemtnc. Dur1na' lta 

20-y~ar adm1Diatrat1on of the .Atomic 
Eneru Act. the .AEC did WK once con
duct a public or formal e:po:rt or 
import llceminc proceedtn:. The lqw. 
lat.ive b1storl' of the E!lelff Reo!'KNli· 
zat!on Ad la ~uallJ' deTokl of IWJ' 
hmt that Consrea UJ)eCted the Ccm
miMtoo to follow formal ~klry 
J)r'.QCedurea kl sport or Import )JCl!llD,lo 
Ing. 

Indeed. Congress' first expllc!t con
sideration of exPOtt procedures came 
1D 1Wi5, after enactment of the Enerv 
:Reorpntzatton Act. Thua. neither 

· consressional apect&tlon nor estab
Uahed pract!ce . requires cm-tbe-record 
ad.Judi.ca.tioa of ezPQrt or Impart. li
censing matters. 

The absenee of eonaresatonal con
cern over the Informal nature of AEC 
e:xport or m1port reviews ls ~
ly si8nif1cant 1n light of the unique re
lationship tbe Siegel court recognized 
between the CornrnJssfon and the Con
gress, one desi1Ded to keep Conaress 
fully and currently Informed about 
this i,geney's views &nd actions. 400 

· F.2d at '183. See also Un'lon of Con
cerned Scwntt&ts T, 'A.&'C, 499 P.2d 
1M9,.11Yl9 <D,C. cir. 19'14). Cuuoesa 
wu fully awe.re of the Commiuk>n'a 
exi,ort and import llcenatng proce
dures, under the Ccmn:usston's lepl 
obligation to keep the Joint Commit
tee on ·Atomic Energy ~ and cur
rently Informed with respect to all •• 
• Uta> act.lvites" Including It.a ~n li
censing practicea. See section 202a. df 
the Atomic Energy Act. 

The Commission's undent&mlJ:ng cf 
aection 189 Is QI.so supported b1 more 
general considerations touchJng the 
nature of the Issues, the practices of 
other fedeml Bgenctes. and tbe appro
priateness of adoptme procedures 
other than adJud!cator:, hea.rJnp for 
nuclear export and import l'cenmnc. 

As Ind.teated before, the atatutory 
flndinl which the Comminion muat 
mate for an export or Import, m.d the 
atatutory context 1n which that find
inc Is made, often require conmder
s.tlon of hlahl:v sensftlve foreign policy 
and national secmity fsauea. melu~ 
oiller countries' lntentiona and poll
cfes. An attem.9t to resolve these tssuea 
in the format of a formal ad,Jud1catm7 
hearfne could seriou.e17 Impair the 
conduct of 'Onited St8tee forel.ln reJ.&. 
tlonn. It could appear to place on tr1&l 
a foreien riovemment's intentlom on 
matters co~ it&l own vital m.
tfo!l.l!J Interest&. These statutorJ flnd-
1Dlll · are inherently poUcy declsfom. 
committed to aaeney dhlcretion. and 
sinl'ula.r1Y lnappropri&te for recolutlon 
1D a formal adjudicator:, context. 

Finall:,, to the Cornrnls&l011',i .Jmowl
~e. no other a,ency holda adJudJca. 
tory heartnp on auch aenst1ve foreign 
policy issues. 

Indeed, . even 1f section 18t ttaelf 
were to be construed to require formal 
adjudicatory ProcedUNII on all Com· 
m.fs.sion licen.stng ProceecllnOI, Section 
S of thi! AdminJstrat!n Procedure Act 
permit.a mod11'1catlon of thooe formal 
procedures where the conduct of for
. e~ &fflW'S functfom ill Involved. 
Thu.a. rep.rdless of Ul:e predlJe lnt.er
pretatfon to be accorded tbe tam 



PART 110 e STATEMENTS OF CONSIDERATION 

, '··lieartns" In aeetloa 119, a amilar 
result obtain.I under Section 5 of the 
Admtntstratlve Procedure Act-formal 

•adjudicatory procedurea are not re
. quired and are tnapproprta.te for Com· 
mialion export and lmr;,ort Hcemtnc. 
' "It Is part of f.be ,enJus of the ad· 
ministr1,tm process that It.a flexfbtuty 
permit.a adoption of approuhea sub
ject to expedltloua adjustment In the 
llsht of esperience." A7Mric471 ,1U,.. 
Hila, Inc. v. Chril Aeronat&tic, Board. 
389 F.2d 824. 833 <D.C. Cir. 19e8). The 
Comrniulon baa endeavored in the 
new Part 110 to provide for procedures 
that WUl facWtate effective publlc par. 
tlclpatlon in export and Import llcens
lnc-Procedures that are deslsned to 
be fair and conslatent with the nature 
of the laauea involved. Alao. the Com• 

· miulon bu endeavored to provide a 
atructure for public particlp&tlon that 
la sufficiently comprehensive so u to 
eliminate or substantially decreue the 
need for time cons11mln1 caae-by-caae 
development of procedures for export 
and Import license applications. 

· ELmmrrs o• Ptrauc PAl11'ICIJIA'l'I01' 01' 
ExPoR1' A1'D IKl'oR1' LICDSI1'Q MA1'
ftRS 

. In brief. th• New Part 110 eltab
Ullbes the followmc procedurea for 
publlc partictpatlon in export and 
import liceNIDI matters. P'lrst. publlc 
notices la ipven for all maJor exPOrt 
and Import Uceme applicatlom by ~ 
riodlcallY publlabJna a Uat of thcae ap. 
. pllcatlona received in the Fa>aw. Rm-
11m-the CommislllOD intendl to do 
tbJa twice & month: by placinK copies 
of all esport and Import Ucenae appll
e&tlom in the Commlaaloa'a Publlc 
Document Room; and by periodically 
malUn8 & UBt of export and Import U
ceme applic&tlom received to persona 
or onranlzatlom requesttna such Infor
mation. 

Second. the new part explicitly pro
vtdes for public participation thro111b 
. written comment.a to the Commialon. 
The Commtaaion encouraaea and wUl 
coastder careful17 an, written com
ments received on s,endiDI aport and 
jmport license applicatlona. 

Third. provision S. made for both 
hesrtno conalatlnc of written com
ments and oral bearlnp where the 
Commialon believea these would be In 
the public Interest and of aalstance In 
matlnC lta a:r;,ort and certain Import 
Ucenslnl determln&tlona. In teeplns 
with the m.ture of the Issues, oral 
he&rmP WUl be modelled on those 
uaed by lelisl&tiTe bodies. At such 
hearlnls. participant.a mar be ques
tioned bJ the prealdlns office (ordl
D&rflY the preaidinr officer will be the 
Commission lt.aelf>. Also, parttclpant.a 
In the hearins may aubmlt propoeed 
caueatlom to the presidiDI officer. to 
I» addrelsed bJ othen ai the dilcre
tlcm of the J)nllk11mr officer. 

PlnallJ. tbe CommlM1on will lift 
careful eomidenUOn to all relennt 

written commen&a neelftd. md Ille 
record of an, bearfDlllo ID maklnS lta 
dec:ision. Bowner, In reec+mc Its decl
ston. the Commission 111117 draw OD 
material not lnduded In tile hearlns 
record and m&T eomult With tta staff, 
Ezecut1Te BnDch aeeactea 1111d other 
penom. 

ColOmffll.-TW'ent)'•fOUI' Jeffers' of 
comment were. receiwd from a total of 
23 persona, campamea . or orsamza. 
tlom: H from tile domestle nuclear In• 
dustrr. 1 law firm 111preeentms nucle
ar industry cllenta; 2 forellD Industry 
sroupa; 2 public Interest sroups; I 
State arovernment aceaclea; the De-, 
partment of Commerce; and Uie De
partment. at St.ate. Coplea of tbese 
comments bave been placed tn· the 
Commlsmon•a PubHc Document Room 
at 1'11'1 B Street HW .. WublnatoD. 
D.C. The commenton bad botb aener
al and detailed remaru on the proce
dures and ~ offered det&U.ed draft. 
Ins chanaell to the propoaed repla. 
tiom. The ,eaeral comment.a and Uletr 
:reaolutlcma are u follows: 

<1> Industry commenton batcally 
auported the promulpikm of conaoll
dated aport resul&tiom at tbJa time. 
However. one public Interest commen
tor <representlns aeveral oqamza.. 
tiom> aunuted the adoption of the 
replatione wu Inappropriate prior ta 
emctmeni of comprehemlve aonpro. 
Uferatlon ~a pencUns before 
the 95th Coacre& One 1Ddllltr7 cam
mentor aupported tb1a 'rilnr. 

Pan 110 vu dratted wttll the mm
proliferation JectaJatt• In mind and. 
If leclilatlon II enacted. appropriate 
prcmatom WOl I» lntesnted Into the 
new rqulatlona <tor eumple. more 
detailed ezport licenatus criteria under 
1110.U>. The Commmton bu endeav• 
ored to draft Pan 110 ID a manner 
canafstent with .tile Jatea& ftntom of 
propoaed lea1slatlcm. u well as Com• 
mJmion ltatementl of It.a Intention to 
develop comprehemlTe espori/1mport 
reculatlom at an -.ii)' date. The new 
part la WU'J'&Dted on lta own merlta. 

<2> Indum7 commenta allo re.fleeted 
support for adoptma leitalat!Te hesr
lno u the tn,tcal form.a& for public 
partlclpaUon In aport llcem1ns. A 
few thousbt the public putlctpatloll 
resu]atlona were too' 'broad and were 
an . Invitation to llbUN by arousia 
havlns only • remote lntere.t In the 
subJeet matter. Sevenl compeniel 
ursed a rule requirtns a monaer 
showins of interest before permtttlns 
lntenentlons In NBC export llcemdns 

, proceedlnp. On the other band. com
ment.a by aame amrcmmental and 
publlc Inters srous- obJected to 
adoption of · a Jecjalatne heariDc 
format and urpd that the resulatJOD.I 
be amended to provide tor ad.I~ 
tor7 hear1np (lDcl'lldll:IS tuJl party 
ltataa tor lnteffenon. formal ~-
8?7 b1' lnten'OPtol7. aubr;,oenu for 
wttneaea. ..._ e:r•atneUno, on•tb• 

record deell1am. md tile rll!lt of 
publlc pantes to ~ eafac'l::aaem 
~). . 

M preTioualJ detailed. the Droee
d\lres appllcable to domeatk: BcenPDI 
are not m seneral well-miled to Uie 
Comm!aston'a conduct of It.a apart 
and Import Ucemdnc fulletkmL On the 
other band. the Commlssicm doea not 
feel that the public puttclpattoa resu• 
Jatlom adopted are too broad and aees 
no aound reuon wbY a a:ronaer lhow· 
ins Interest should be required far ln
terventloa. 

Cl> Several comment.ors aunested 
vartoua ...,. for the- Comm.llBlon to 
ezpedlte the Ucemlns review proceu. 
It wu auneated that tbe Commfsdon 
(1) act OD &D export UceDle within & 
apeeUled twse. rancfnfr tram IO da.13 to 
e months followtns receipt of an appll· 
catton. <2> Umit the review ·DrOCeSI for 
routine appllcatlom IUCh u resactor 
fuel reloads. and <3> provide a prellml
DarJ' npon. Ucenae commitment. such 
u an advisory opinion. similar In Prln
ctple to that ,ranted by the J:zimbank 
and the Commerce Department. 

In response to these comment.a. It 
mould be noted that the Commiulon 
bu been 8Ctlvel1' wort1nc with the ex• 
eeutlve branch to ezPedlte the Ucena
lns review process. Section 110.40 aeta 
a IUfdellne period tor prc>ceas1N appll
catlona and atlpulates that. If the 
sutdellne perfad la not met. the appll· 
cant wUl be informed In writln.r of the 
reuon and liven appropriate follow
up reporta. Routine export :Uceme ap. 
pUcatlona for lotv-enrk:hed .fuel. lb1&> 
mentt aubaeQuent to an 1nWal core
load. IIUCh u thoae for a tacWty In a 
country adherlnS to the Nuclear Non
proliferation T.reatJ' <NPT>. wtll not 
ordinar1lJ' I» referred to the ColDIDla
aloneu tor review. Appllcatlom lnvolY· 
ins DOD•P&rile.a to the NPl'. · 1nte"en
tiOD · petltlona or reques'5 for a hear
Inc, or chanled c:1rcumstancea are coo
aldered non-rout.ine. 

The more detailed comments and r.
aponses are noted below. The proPCJRd 
rule bu been revtsed. u approprtat.e. 
In rspome to seneral comments aus· 
seatlna limplWcatkm and daritlca
tlon. This . bu been accompUahed 
throUChout the prol)C*d rule without 
alterlnc the IUb8taDce. 

CoJll'OaJIDIO C&dCID . 

Cl> In respome· to a commem con
cemln8 ff 30.41. 40.51. and '10.42. new 
IUbparaerapba (b><S> are added to 
thfte aectlom to clarify that penom 
authorbed to r;,ouea nuclear material 
are authorbed to t.ramfer the material 
to a penon abroad purauani to an 
exPOrt .liceme fsaued under Part 110 of 
thJa chapter. 

(2) Material ldmtmc:atlon require
ment.a. Pl'!"foUll7 lmplemmted b7 
import licenae coadJtrom,; · b&ve i.een 
b:Jeorporated Into f 10.M 
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SUBPART A-GENERAL PROVISI01'11 

(3) f 110.1. "Purpose and acope". Is 
simplified, cla.rtfled and expanded to 
note that certain Department of De-_ 
fense and Department of Energy ac
tivities are excluded from coverage by 
statute. 

(4) In response to several comment&, 
deflnJtions are added for "packagjne'' 
<I U0.2<v». "reexport" <I 110.2Cbb)), 
"t.nmfer" <I 110.2<11». and "trans
port" <§ U0.2<JJ». Alao, definitions !or 
"atomic energy" and "'Restricted 
Data" are deleted as unnecessary, and 
other deflnlttons are clarified. 

The new definitions are desii?led. In 
Part. to dJst1ngui.sh between "export". 
"Import", and "transfer". A apecl!ic 
export or import license simply autho
rizes the licensee to arrange for a Utlli• 
zatfon facility or special, source or by
product material to be conveyed out of 
· or Into the U.S. An export or import li
cense does not authorize the licensee 
to possess the material. A supplier or 
receiver, the only person with actual 
physical possession 1B responsible 
under exist.ins reaulatfons for provid
ms appropriate packaging and tnm.s
portation. However, a licemee with a 
apeciflc license to export or Impart 
npecial nuclear material ls responsible 
.for complla.nce with the physical pro
tection requirements of Pa.rt 73, unless 
A domestic licensee <supplier or receiv
er> baa assumed that responsibWty 
and the Commission hall been so noti
tled. see t 110.&0<b>. 

(5) In response to a comment. the 
definition for "Aareement State" In 
former f 110.2<c>, new f 110.2<b>. ill 
chanaed to clarify that lt applies only 
to "States" In the United States and 
not to foreign "states." 

<8> One com.mentor sunested that 
"person" In f U0.2<y> is defined too 
broadly, In effect gnmtfne "st&nd!ng" 
to anyone to file written comments, re
quest a hearing or petition for leave to 
intervene. The definition is un
changed, since there ls no direct corre
lation between "person" and "stand
mc'' in Part no. 

<7> One commentor sunested that 
any reference to "participant.a", 
<O 110.2<x». be changed to "parties" to 
live every participant In a hearing 
equal sta.tus and the right to seet Judi
cial review. The definition Is un
ch&need. In effect, the status of par
ticipants in a hea.rtne will be equal. de
pend.In&" <U on the degree of involve
ment In the hearing <e.1. provld.lnl' 
written comments only> or (2) on the 
framework the Commfsslon set.a for 
any hearing Ce.g. provid.lnl' for an oral 
he&rtntr>. In addition. because leg1sla
ttve-type. rather than adjudicatory
type hearinls are provided for, the 
term "participant" rather than 
"party" seems more appropriate. 

Thia commentor aJao sugrested that 
all participants are entitled to Beek Ju
dicial review under sect.ion 189b of the 

Atomic Enel'ff Act. However, only a 
person who baa established an Interest 
that may be affected and 1111 anrteved 
<see Hobbs Act, 42 t1.S.C. f 2341 et 
seq.) may seet Judidal review. 

<8> In reaponse to several comments, 
f 110.5 111 revised to clarify the require
ments for a license. Former paraeraph 
Cc> is covered elsewhere in Part no 
and is deleted; and former paraaraph 
(d) fa deleted and Incorporated Into a 
new f 110.8, to clari!y proeedures for 
obtainin8 reexport approval. 

IIUBPAB1' 11-UDrP'l'IOlfS 

<9> Many commentors requested var
ious new exemptiona or general li
censes in connection with SUbparts B 
and c. Many of the proposals are be
lieved to have merit and have been 
under Commfsllion and executive 
branch review. These propc)S&Ja will be 
addressed In a separate rulematin1 
proposal to be publlahed In the near 
future in the l"ZDaw. n.GUTD. Any 
regulations emer'line from this rule
maldnc would be Incorporated Into 
Part uo 

<10> In response to several com
ments, f 110.10· ts clarified and also re
vised to mate clear that exemptions 
,ranted by the Commission are sub
ject to executive branch review and, 
where appropriate, public rulematlur 
proceedinp. One commentor suaest
ed an exemption , from Ucemtna re
quirement.a for Govemment-to-Gov
·emment Import.a of spec1a1 nuclear 
material. The staff Is anal~ this 
aunestfon and any proposed chanres 
to this part resultine from the staff 
analysia will be subject. to a separate 
rulemaki!ls proposal. 

(11> Former f 110.11. exemptfn&' the 
Department of Defense from export or 
Import llce~ to • certain extent, is 
deleted and incorporated into f 110.1. 
1111 noted 1n the first response. 

<12> In response to a comment. 
former f 110.12, uew f 110.U, 111 clari
fied to mate It pamlled to §70.U of 
this chapter. 

<13> In respqnse to a comment, 
former f U0.13 la deleted. The exemp. 
tfon dealina With carriers is subsumed 
under domestic transfer and llcensfne 

. requirement& 
<14> A new I U0.12 Ill added to Incor

porate a recent rulE'!Mktnr on 1nte:r
arovernmenta1 cooperative activities 
<see former f 70.15 of th.la chapter>. 

S11D'AJIT o-GDDAL LlCD'lll'.S 

UIS> In teeplng with the comment.a 
and revfsions in f 110.10, a new § 110.20 
1.s added to explain the authority and 
requirements for issuance of 1eneral 
licenses, Including provfsion for execu
UYe branch review and rulemaldng 
proceedinp. 

<H> One comment proposed ahf:r;,
ment llmitations for former 
ff 110.20<!>, 110.20<1>, and l10.2l<e) 
<new ff 110.21<.n. 110.2l<s>. and 

110.22<e». The sunested lfmJtattona 
have not been adopted In View of the · 
inherently nonsensitive nature of the 
byproduct and aource material under 
these general licenses. However, In re
aponse to another comment, former 
f 110.21(&), new f 110.22<a>, II revised 
to llmit the total amount of source 
material that a peraon can uport an
nualb' to any country. 

<17> In le3POMe to a comment on 
former § 110.23, this section II deleted, 
since information on ,enerally 11· 
oemed exports can be obtained from 
U.S. CUatoms and because there re
quirement.a have been difficult to ad
minister. 

<18> Several commentom requested 
tha.t the reneraJ license for import,, 
f 110.25, be modified to exclude ini
porta of nuclear waste for d1spoeal. 
This propoaal would require a substan
tive chanee to existing regulations.
The staff Is analyztna, this mktter and 
any propoaed change wfll be subject to 
1, separate rulemaldns pro:r;,oal. 

SUBPART D-APPLICATIO•s l"Oa SPmCIPIC 
ucana 

(19) In response to a comment, refer
ences to application forms are added 
tof 110.30. 

<20> In respome to several comments 
on f 110.31, former paraaraph <a><3>, 
new Pararr&Pb <a><2>, II clarified and 
former paragraph <a><9> 11 deleted 
mnce this ls covered In t U0.33. 

.The other comment.a on this section 
and their resolution are ari folloWl!C 

A. One eommentor also requested 
that the requirement for an end-use 
statement be deleted. Th!s informa
tion is essential to licensing review, 
and the requirement la unchaneed. 

B. Another commentor requested 
that the principal fnitiatfne a license 
application <often a foreign eovem
ment or corporation> should be identi
fied. This la unnecessary If the license 
applicant, supplier and the receiver 
are clearly identified. 

C. Flnally, one commentor suggested 
that reprocessing and spent-fuel stor
age plans of the recipient should be in
cluded In export license applications. 
Information on U.S. controla over the 
reprocesstnc of U.S. supplied material 
and on related spent fuel storaae con
siderations is av&llable from 1ovem
mental sources and considered, u ap. 
propri&te, In e:xport lfcense reviewa. It 
Ill unnecess&r1 and Inappropriate to re
quest the license applicant to provide 
such information. 

<21> In response to aeyeraJ. com
ments, f 110.32 is clarified so that 
"items" in paragraph <b> refers to lndi
Yidual shipment.a and ao that para. 
eraph (C) uplalns Why & list is re
quired. 

One commentor suggested that Ju· 
rlad.lctional lines between the Commis
alon and the Department of Com
merce be cl&rltled. Llcem1ns .practice 
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lncftntes that Chia clarfflcatlon fa un
neceaau"J'. Chcmges reaultlne from en
actment of pendfne nonproliferation 
lelia]ation would be Incorporated Into 
ftlture amendments to Part 110. 

(22> In rupome to Nftral/ com
ment.a, 1110.33 la clartfied and m1aed 
bf requirtne contract numben onb', 1f 
known. in pe.raaraph Ca>: by deleting 
former parqraph Cc>, since ah!ppfne 
and Packalins requirement.a are COV• 
ered by the Commission's domestic li
·eenams retU]ations: by addfna a new 
l)lll'alr&Ph <e>, to identify the countl')' 
of oriBin for aource and special nuclear 
material in order to meet international 
lt&nduda; and by deletlnr former 
pan\l?'aph m. alnce the intormation it 
requested is often proprietary or clas
llfled and Is more appropriately ob
tained roTemment-to-govemment. 

<22> In response to several com
ments, f 110.34 ts clarified and revised 
b1 requiring the name of the supplier 
tmtead of the owner 1n new p&r"q?'aph 
<c>, former paraarraph (&)(4); by delet
mc former parqraph (&)(10), sinee 
these requirement.a are covered b:, the 
CommiMion'a domestic Ucenslnc regu
lations; and by clarifying former para. 
irmph <•><11>, new pan.graph m. 

(23> In response to a comment, 
1110.35 fa reYised to applJ' to appll· 
canta cmly. 

SVIIPAM 11--asvDW OP U'IICD'IC U:CDD 
Aff:LlC&flOD 

<2U In response to a comment. 
former I 110.3S is combined with new 
f 110.53 to further clarify that any 
peraon applJ1nr for an eXl)Or't or 
import license must have a U.S. ad
dress through which the Comm!Mion 
can take enforcement action or lmpect. 
bta reeorda, premises and act1vtties re
lated to the export or import &b.lp
ment. 

<25~ ID response to several com
ment.a, f 110.U is revised by deletfnr 
fonner parqraph <a.><3> as redundant; 
and by deletinr former paragraph Cb), 
afnce the requirement to forward· to 
the Executive Branch those import ll
crmse appllcatlons lnvolvtnc material 
for subsequent export la unnecessary 
In View of the fact that subsequent 
apart w01 be 11UbJec:t to Executive 
Branch and Commiuion review. 

The other comment.a and their reao
lutfon are u follows: 

A. One commentor suuested that. 
In altuatlona tnvolvine the Import of 
mat.ert&l for subsequent e:zport, the 
Commfsslon should lasue a combined 
Import/export Ucenae. This sunestton 
la not adopted, a1nce applicants mar 
apply simultaneousb' for Import and 
export llcenaes, 1f they wish such mat
ters to be considered concurrently. 

B. One com.mentor aug~ted that 
the Commlaion require the Eueut!ve 
Branch to prepare a nonproilleration 
assessment. lneludlne a timel:1 wam
fnc uwym, on each export Uceme &1>-

plication. 'nl1I is COii!dden.d 111meces
SUJ', afnce · prollferation upect.a of 
each export are a!re&d7 considered in 
the Execut1ft Braneb and Commission 
review of proposed al)Orta as part of 
the norma.l llcenslnr review. 

C. P!n&llf, ~e commentor mnested 
that the Comm.fsafon'a resuI&tlona 
lhould set stand&rda IOftl'DinB the 
quality of Executive Branch anab'sf& 
This fa UDDecess&?7. The Comm13sfon 
bu established procedures for obtain
me information from the Ezecuttve 
Branch, it.a staff And others, md does 
not make It.a export llcensinS determi
nations until It bas received adequate 
information. 

(28) I 110.42 adopts u ffnal an Inter
Im rule proposed 1n 42 PR 43821 
<AU&'USt 31, 19'1'1). See f '10.31Ce> of thJs 
chapter. In reapome to a comment re
ceived on the Interim rule, the f1naI 
rule reqwrea that the QU&Dtlty of 
exempted diluted material may not 
exceed 100 Kr&mS. It should be noted 
that 1110.a. and the Atomic Eneru 
Act it.self, do not require that source 
material export.a be pursuant to an. 
aareement for cooperation. Neverthe
leu, the Comm!Slllon w01 normally re
quire that source material uPOrt,a for 
nuclear end-usea be pursuant to an 
aareement for cooperatlon ID order to 
aat1sfy the '"nonlolmlca11t:v'' diatemu
Datlcn requirement. 

SUlll'A&T ~u:cma 'ff2IIII QUt IIZLAn:D 
nonnon 

<2'> There were numerous comment. 
on 1110.50. Thia aection la reYiaed bT, 

A. Simpllf~ paracrapha C&Xl) and 
<a><2>: deletmc former ~ 
<a><3>, since it is redundant; clariffina 
paragraph <a><4> and renum~ it 
<b><9>: and deleting former parqrapha 
<a><S> and <a><&>, amce abipptne re
qutrementa are COTered bJ' the Coln.
mission's domeat!c regul&tiom; 

B. Cl&rlfymc former parqraph 
<b><U and renumbertnr It .Cb><:t>; 
adclina a new p&rqrapb Cb><U to pro
vide for license expiration dates; delet
inc former parqrapb CbX2>, because 
the CommJsaion bu other means Co 
vertfy the Information contained fD 
Shipper'• !:xpon Deelar&tlom; and 
addfna a new pancrapb CbXI> tD indi
cate the licenaee'a respoDldbWty with 
respect to the PIICbclDs :requirement.a 
of Put n: 

C. Renumbertnc paracn.pha <c>U> 
and <e><2> u (bXS> and 0,)('7), respec
tivelT, 

D. Revfsfns former ~h (d><lJ 
t.o cover packllgfnc and fuel element 
hardware and renumberlnc It cax.5>: 
deletfnr Panar&Pba <d><:t> and <d><3>. 
since reportfnc md ahippmz require
ment.a a.re cover"ed by the Commis
sion's domestic reswattons; lncorpo
ntlnar former paracraph (dX4> Into 
new paracrapb C&XJ>: renumberinl 
paragraph (d)(5) u (b)(IS) and rev1s1ng 
It to make elev that- the ezport Uems-

ee fll respomtble tor c,c,mpUance with 
ffie ph,ateal proteettan nQUJrement.s 
In Part '13, unleR a dom.est!c licensee 
ef the CDmmfasfon bu assumed that 
reaponatbWty and the Commiaslon has 
Nell IO noW'led; and deleting para.. 
l?&Pb (dXS), sfnce tllJs proniton is 
covered bf the Commt.!ilDon'I domestic 
replatfona. 

E. Deletmc parqraphs (~XU and 
feX3> through <e><'I>, sfnce theu re
quirement.a are COTered by the Com
misstoa•a domestic resulatlom: and de
letme P&raeraPh <eX2> and prcmdlnc 
for appropriate COYerace m a conform
ms ch.anse to Part '13. 

<28> A. commentor INUested that 
the CommJuion revise f 110.51 to re
Quire the Commission to provtde the 
licensee notice that his llceme II about 
to exPlre. This sunestton 1111 not adopt
ed becauae it would impose an unwar
ranted admlnfstrattve burden on the 
Commission. A Ucenaee la fairlT 
ch&rreable with a dut1 to review his 
legal authority to enpge in a Hcemed 
aetivtt1 and to take whateftr action is 
required to maintain that authority. 

(29) In response to a comment, 
1110.M is deleted. sfnce rePol'tinc re
quirement.a are utequately covered by 
the Commission'• domeatic reeula.
tlona. This deletion obviate. the need 
to respond to other commmta on 
f118.M. 

(30> In respoaae to a comment, 
former § 110.55, now lncorponted into 
I 110.53, fa revised to clarify the Com
mission's statutory authority and the 
coverace of the Comrnlss1on'a tnspec> 
ttona. 

SVKPAU G-VJOLA1'10ld .&JID 
mDC>ac:amzrr 

<31> In response t.o ieftftl com
ment.a, ff 110.60, 110.91. 110.62, 110.83, 
110.64 and 110.85 are elarffled and mm
pllf1ed. One commentor requested that 
paraarapha <e> and en of f 110.M be 
deleted on rroundl that aeetion 234 of 
the Atomic :Eneru Act does not au
thorize hearinp 1n connection with 
ctv1l penalties. SUch hearinp are .au
thorized b:, the Atomic Eneru Act 
<aee 10 CPR f 2.205> and the requeet ta 
therefore not adopted. However, Uiese 
pvacrapba are cl&rified io Indicate 
that any &lle,ed 'riolator doea not need 
to aeek an admfniatratlve heui.Dc. 

IVRA&'l' ll-l'UWUC •01'!7JCA'J'I01' &JID 
&vennuJTT or JIJOCUW&IC.ta AD .. 
COaDIJ 

<32> Seetlon 110.'IO la cwffled and 
d1v1ded Into 4 sections in responae to 
aeo,eral comment.a IUBPIRins that It 
WU unclear. 

The other comment. and their reao
l'Dtion are u follows: 

A. The Commiu1on Is adaptfna a 
suggestion- that it publls.b 1n the Ji'la>. 
l:ltAl. RB:I.sna notice of recell,t ef ap. 
pUcattona other than tboee for utWz&. 
tton facilltleL The Coamull!II~ wm 
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alao notice In the Pl:m:lw. lbauna re- plicatlons · publlahed In the PIDa.u. 
celpt ot applications for 1 effective Rmtsn:a. hearina requests and lnter
kllosram or more of apecfal nuclear Tention petltlom wtll · be comldered 
material and 10,000 klloarama or more tlmeJ1 cml7 If filed not later than 30 
of eource material. Thus, maJor appli· dQa after notice of receipt In the J'D. 
cations will be noticed In the Pl:Daw. 111W. Rmuna. 
Rmuna. The Commission believes, <38) In responae to comments. 
however, that publication In the Fm- f 110.82 la revised b1 r.,ro1'1dlns equal 
aw. RmIBTD haa only marafn&l value time limits for fflins answers, addlns a 
u a means of provld1nl' actual notice new proviaton coverfna replies, and 
ot applications In minor cues and will mekinl' these conslatent with t 110.81. 
continue to notice these by placement <37) In· response to aeveral com
In the Commisalon'• Public Document ments. 1110.83 la revised br. 
Room. A. Cbanltns parqraph (b)(l) to 

B. In response to a comment. former make clear that a key factor the Com· 
parqraph <a><3> la deleted. It should miuion will constder In actma OD an 
be noted that, In 1110.80 of Part 110, Intervention petition or heartna re
the Commission encouraees written quest la the impact of a hearin&' on the 
comment.a from the public. In order to common · defense and · security of the 
afford the Commfasion an opportunity United States Cthe Commfaafon hu 
to focus on public views and concerns. not adopted other au.nested criteria. 
It requests that. If possible, the com- · since It believes that Uie present crtte
ments should be submitted within 30 r1& u revised are adequate>: 
days after notice of receipt of an appll• B. Addlns a new paracraph <f> spec:1. 
cation. fyfna that. where a hearlnl' request or 

c. Finally, In response to a comment. Intervention petition does not estab
.... _ eo--•-t bell 1• llah an.Interest which may be affected. 
"'"' u.u&UIXI on eves " unnecea- the Comm!Sldon will not conduct a 
IU7 to provide notice to the·appllcant new· heartna OD an issue _adequatelJ' 
that his application was received, mnce aplored In another hearlns, UDlesa tt. 
this can be verlfted by telephone. determines that chansed clrcum· 

<33>. In reaponse to aeveral com• stances or new Information warrant a 
ment.a, former 1110.71, new 1110.73, fa new hearln8. If the CommtMlon deter
clarified and a new l)Brl)8ral)h <b> fa mines that a h _ _,__ .... uest or Inter-
added to specify that the provlaions of --. •w-. 
ff 2. 790 <b>, <c> and <d> of thfa chapter Tention petition doa estebllah an In• 
a111o may be applied to proprietary ·In• tereat which ma, be affected. It will 
fDrmat1 srant a hearine and atructure It to 

on. &alte account ot Information OD the 
· IUJIPAM' J-l'VBLIC ~Ailfl~UJox aame lame received In any prevtoua 

noc:avua coxCDlmfG ucaa hearfnr. and 
an.Je&'fJon c. 8Peclf7ln8 fD new parqn.ph <s> · 

that upon the &fflrmatlve vote ot two 
<SU In response to several com• Comm!Sldanen a heartne will be or-

ments. 1110.so ls clarUled and P?Ovl· dered. · 
llon made for the Commfsslon to pro- <38> In response to a comment on 
vtde an applicant with a copy of IIDJ' ff 110.84 and 110.a&, the dlatlnctton be
comments received and. u approprt· tween the procedurea for oral hearinsa 
ate, a reasonable opportunity to re- and hearinp · conalatfns of written 
spond. It should be noted. that the comments fa clarified. , · 
written comment Procedure In this (39) Several commenton llt&ted that 
aectton la separate from the procedure the order of the sections In Subpart I, 
for a heartna conaistlns of written "Public Participation Procedures eon. 
comments. cerntns Llceme Applicatlona" and 

(35> In response to . aeveral com• Subpart J, ''Bearfnp and Declatons" 
ments. 1110.81 r. cl&rUled, revised and wu ·unc1ear. For the most part. Sub
Incorporated Into other aectlona u ap. part I concerm · public participation 
proprtate. procedurea prior to hearinp and Sub-

In response to a comment. the Com· . part J concerna l)l'OCedurea durfn8 
mtalon does not consider It Deceasllr7 heartnaL To make the dlatmcttOD 
to bolster the provtaiona on unUmelJ' clearer, the two mbparta are retitled; 
Intervention petitions or. he&rfn8 re- former f 110.U fa Incorporated Into 
quest.a and on the documentation and ff 110.84 and 110.a&: former 1110.8'1 la 
Information required from a petitioner retitled and· renumbered f 110.aa: 
or requestor. former ff 110.90, 110.92. 110.93 and 

In keeptns with Commfaslon accep. 110.95 are deleted .from Subpart I, 
tance ot the comment that It ahould placed In Subpart J and renumbered 
QCt ezpedftloWIIJ' on export license ap;. ff 110.101, 110.102. · 110.103 and 
plicationa, former I 110.81<b), new 110.105<a><7> respectlveir. and 
I 110.81<c>. la reviaed to allow 1S days ff 110.94. 110.98, 110.97 and 110.llO<c> 
after public notice of receipt of the ap. are renumbered ff 110,89, 110.88, 
plication In the Public Document 110.87 and 110.90, respectfvel.7. 
Room for the f1llril' of hearins re-
quest.a or Intervention petltlona on SVBPAft 1-DAURGS 
minor export or import license appll· · (40> In response to comments. 
catlona. Aa llt&ted before, for major ap. former I 110.93(d)~ new § 110.103<d>, fa 

l'ff1aed bJ deletlna the NQUlrement 
for filing 20 conformed copfea; and 

· former f 110.H· <b> and <c>, new . 
I 110.89 (b) and (C), la re1'iNd bJ ct. 
c:reutns the time periods to con. 
apond with K&Ddard requirements In 
domestic llcensinl' Proceedlna:s. 

<41> The comment that the Cammi• 
llon permit lnterroptorles ta not ac> 
cepted. alnce, u noted Nrller, hear
lnp have a leafalatlve rather than an 
adjudlcatol'J' format. Instead. former 
f 110,104, new 1110.108, la revtaed to 
make clear that l)!ll'tlcipants may ad· 
dreaa written or oral questions to the 
Commimdon or other prestd1nl' officer 
who may refer them to other parttct. 
pants for response. . 

Althou1h several commenton aus• 
- aested deletion of former 1110.lCM<c>, 
new I 110.108<c>. concerntns import 11· 
cenato1 hearings. the Commimdon la 
retalnlnl' ft, u clarified. a1nce It pro
vides an option for accordlnl' addition• 

. al procedural rishts fD certatn cues. 
(42) In response to aneral com

ments. former I 110.105. new 1110,107, 
fa revised by delettns the requirement 
In parqraph <a> for advance mtns of 
rebuttal testimony; bJ relettertnc 
former parqraph <b> u new s,ara. 
ll'&Ph <f>: and by tnserttns new para
ll'&Pba <c> and <d> permttttns members 
of ,roups to testify ID their tndlvlduai 
capacttles and participants to preaent 
their own witnesses. 

The sunestlOD that the ComrnJuton 
srant subpoenu at the request of a 
participant ta not adopted. Althouah 
the Comm!Sldon la authorized to lame 
mbpoenaa on Jts own motion <aee eeo
tton 181c. ot the Atomtc Enezv Act>. 
the ;rant of aubpoenu on request 
would be lnconatstent with the 1~ 

· ttve format establlahed by theae reau• 
lattons for hearlnp. · . 

<U> In reaponse to aneral com
ments. former 1110.10'1, new 1110.109, 
fa rev!Md by chanl1na P&ral?'aPh <a> 
to require that. when the Commhlaion 
la not the prestdlnc officer. all motions 
muat be med 1nttfally with the prestd
lne officer and all written motions 
aerved on the l)lll'tfctpants; and by 
chanctne the time limit hl paraeraph 
Cb> to conform with standard practices 
In domestic Ucenatns. 

<ff> In respome to aeYeral com
ments. former 1110.110, new t 110.113, 
la revised by cbancJns puacraph <a> 
to provide for a written CommlMlon 
opinion after a hea.rtnr, by tn.nsfer
rfna former P&r&Cr&Ph <c> to Subpart I 
and maklns it new 1110.90; and by 
matmc clear In new l)U8C?'t.ph <d> 
that the Commission m&J' act at an, 
time on a Ucenae application when the 
requirements In that P&raaraph are 
met. 

SVJIPAft K-ancLU. PaOCl:DtJ"US POR 
CLAaSDD:D ll0'011KAT1011 m D.UUJlaa 
(45> Qne commentor sunested that 

Subpart X limited the now of cl&R1-
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ited lnlormatlon between the Exectu-
, tJve Branch and the Commiasion. The 
Commission bellevea that neither the 
f!.llnc of a. hearlns request or lntenen
tlon petition nor the rn,nttnar of these 
lhould Imply 11111 llmit on the flow of 
clusified lnlormallon. and this sub
part has been rev!.sed accordtnatv. Sec
tion 110.120 i8 also clarified to Indicate 
that, whether or not a heartns II con
ducted, cluslfled Information ahould 
be declauified to the maximum extent 
feuible, and. to the extent cons!stent 
With clMslficaUon requirement.,. 
public statement.a b:, the Exeeuttve 
Branch w1ll reflect consideration of 
any claaaUled Information. This II 
reaffirmed in g U0.125, lncorporat.lnc 
former 1110.121. . 

HS> In response to a comment, 
former. 1110.122, new U 110.!21, II re
vised by cl&r1fytna · procedures for ob
ta1ning accesa to classt!ied lnforma
t1on. The distinction between sccess to 
clua1fled in!ormation introduced and 
not introduced into a hea.rin8 Ill re
tained. 

(41> In response to a comment, 
former 1110.124, new I 110.123, ii re
vtaed . by clar1fYin8 that. when a par
ticipant does not Intend to Introduce 
cl&sa1fled Information into & heartns. Q 
notice oUntent should not be filed. 

<48> In response to a. comment. 
former 1110.125, new I 110.123Ca>, la 
rev1aed by clarlfyfn& that a hea.rms 
participant muat file a notice of Intent 
to introduce clustfled Information at 
tbe earliest possible time after tbe 
hearins notice. 

<49> One commentor questioned the 
need for parqrapba <b> and <c> of 
former 1110.126, new g 110.125 <b><2> 
and <b><3>, and recommended deletion. 
Thea p~phs are chvifled ,but 
remain esaEnt1allJ unch&npd. The, 
simply note that all pa,rttdpent.G 
lhould attempt to ensure that any 
cluaified Information introduced in a 
hearlns bi.. to the extent comtatent 
wttb cluslflcatton requirements. de
cluatfied and reflected in the publlc · hearm« record. 

<SO> ID response to a . comment. 
f 110.121 la deleted u unnecessuy. 
"nle Cmnmffsalon w1ll. ID any event. 
live appropriate WG!laht to IID7 claal• 
tied lnlormatlon. whether or not It. II 
introduced into a heartnc, 

IUSPAllT L-11'01.KlfuaJIO CORCDlfIJIO 
2'D Jtm1JLArIO!fl Df THU JP.An 

(51> Subpart L hu been clarUted to 
make lt <·JU&istent with the chaniES to 
other aubparts. 

Pursuant to the Atomic Enera Act 
of 1954, u amended, the Enera Reor· 
ranimtton Act of 1974, u amended, 
and sections 552 and 553 of Title 5 of 
the United States Code, the followtnc 
new Pan 110, to1ether with conform
ins chanles, to Title 10, Chapter I. 

. Code of Federal RelU)attona, 11 pub
Uahed u a document aubJect to codlfl• 
cation. 



43 FR 21641 
Published 5/19/78 
Effective 5/19/78 
Comment. perior:!.!:xpires 7 /8/78 

PART 110-EXPORT AND IMPORT or 
NUCLEAR EQUIPMENT AND MATE
RIAL 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 
SUMMARY: Pursuant to the Nuclear 
Non-Proliferation Act of 1978 <NNPA), 
the Nuclear Regulatory Commission 
(NRC) has amended its export/import 
regulations (10 CFR Part 110). The 
amended regulations incorporate the 
new export criteria mandated by the 
NNPA to govern exports of nuclear fa
cilities, source material and special nu
clear material for peaceful nuclear 
uses. Consistent with the NNPA, the 
amended regulations would also pro
vide for NRC export control authority 
over nuclear facility components and 
other nuclear items and substances 
having possible significance for nucle
ar explosive uses. Because the NNPA 
requires the Commission to promul
gate regulations within a short time 
frame, the amendments are being 
made effective immediately. However, 
the Commission is soliciting public 
comments with a view to further 
amending Part 110 to incorporate 
public views if warranted. 
DATES: Effective date: May 19, 1978. 
Comments should be submitted by 
July 8, 1978. 

ADDRESSES: Send comments to the 
Secretary of the Commission, U.S. Nu
clear Regulatory Commission, Wash
ington, D.C. 20555, Attention: Docket
ing and Service Branch. Copies of 
comments received may be examined 
at the Commission's Public Document 
Room at 1717 H Street NW., Washing
ton, D.C. 
FOR FURTHER INFORMATION 
CONTACT: 

Joanna M. Becker, Esq., Office of 
the Executive Legal Director, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, telephone 
492-7630, or Marvin R. Peterson, 
Office of International Programs, 
U.S. Nuclear Regulatory Commis-

sion, Washington, D.C. 20555, tele
phone 492-8155. 

SUPPLEMENTARY INFORMATION: 
On February 17, 1978, NRC published 
at 43 FR 6915 a new Part 110 to Chap
ter 1, Title 10 of the Code of Federal 
Regulations, entitled "Export and 
Import of Nuclear Facilities and Mate· 
rials." This part, which became effec
tive on May 3, 1978, codified in one 
place NRC's export and import regula
. tions and contained special provisions 
for public participation in NRC's 
export and import licensing review 
process. Part 110 did not contain any 
major substantive revisions to the 
standards and procedures for granting 
or denying export license applications, 
since these areas were still undergoing 
consideration by the Congress, the Ex
ecutive Branch, and NRC. 

On March 10, 1978, the President 
signed the Nuclear Non-Proliferation 
Act of 1978 <NNPA), which specifically 
addresses export licensing procedures 
and criteria. The NNPA directs NRC 
to promulgate revised export control 
regulations incorporating the major 
portion of the Act's requirements by 
July 7, 1978, and new regulations cov
ering physical security standards by 
May 9, 1978. NRC has chosen to pro
mulgate both portions of its amended 
regulations simultaneously. 

Although many sections of Part 110 
are unchanged by the new amend
ments, both substantive and format 
changes are made in various parts of 
Part 110. It is therefore being repub
lished in its entirety for the conven
ience of the public. 

SUMMARY OF REGULATIONS 

The major changes to Part 110 are 
summarized below in the order in 
which they appear: 

1. § 110.1. The scope of Part 110 has 
been expanded to cover the additional 
material and equipment transferred to 
NRC's export control authority from 
the Department of Commerce pursu
.ant to section 109 of the Atomic 
Energy Act and also to give NRC au
thority to license exports of the De
partment of Energy upon application 
by that Department. A new Appendix 
A has been added to provide the public 
with a detailed list of all equipment 
and material under NRC's export and 
import control authority. The statuto
ry criterion f9r ~l~cti:_ng "compo-

nents," "items" and "substances" re
ferenced in amended section 109 of the 
Atomic Energy Act for Commission li
censing is that of "especially relevant 
from the standpoint of export control 
because of their significance for nucle
ar explosive purposes." The compo
nents, items and substances chosen are 
essentially those on the Nuclear Sup
pliers' Group and IAEA Zangger Com
mittee trigger lists, thus reflecting an 
international consensus on items con
sidered to be significant for nuclear 
explosive uses. To avoid problems as
sociated with dual licensing authori
ties, agreement has also been reached 
with the Commerce Department that 
all specially designed components for 
nuclear reactors will be transferred to 
NRC's export control authority. This 
will enable exporters to apply to one 
agency for all proposed exports of nu
clear reactor components. 

2. § 110.2. New definitions have been 
added for deuterium, high and low-en
riched uranium, nuclear equipment, 
nuclear-grade graphite, nuclear mate
rial, physical security and production 
facility. The "utilization facility" defi
nition has been changed so that "utili
zation facility" now means either a 
complete nuclear reactor, a reactor 
pressure vessel, a primary coolant 
pump, a control rod or a nuclear fuel 
charging or discharging machine. 
These definition changes are primarily 
related to NRC's expanded export li
censing authority. The new definition 
of "utilization facility" has the effect 
of bringing within that definition cer
tain components "especially designed" 
for a utilization facility as permitted 
by section 11 cc of the Atomic Energy 
Act. The components chosen are 
deemed to be especially critical for the 
functioning of a utilization facility. 

3. § 110.6. This section has been reti
tled "Retransfers" to conform with 
the language in the NNPA. 

4. § 110.11. The exemption in§ 110.11 
for Department of Energy prime con
tractors has been deleted, as further 
review indicated no need for its inclu
sion. It has been replaced by a new ex
empt.ion for imports of nuclear equip
ment, source material and byproduct 
material by licensees authorized to 
possess such equipment or material 
under another exemption or a specific 
or general license issued by the Com
mission or an Agreement State. 
Except for nuclear equipment, the 
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import license exemptions were previ
ously covered by the general license in 
§ 110.25. 

5. § 110.25 and § 110.26. These sec
tions provide new general licenses for 
exports of small quantities of deuter
ium (including heavy water) and nu
clear grade graphite. 

6. Subpart E. This Subpart has been 
extensively revised and expanded to 
incorporate the new export criteria 
mandated by the NNPA and the relat
ed procedures pertaining to the review 
of export license applications. The 
new export criteria are listed in 
§ 110.42. 

Section 110.43 sets out the physical 
security standards, amplifying the new 
physical security criterion in 
§ 110.42(a)(3). The physical security 
standard which will be used in acting 
upon applications for licenses to 
export facilities, special nuclear mate
rial and source material is specified._as, 
at a minimum, protection comparable 
to that set forth in International 
Atomic Energy Agency publication 
INFCIRC/225, Rev. 1. The measures 
recommended in that publication are 
international guidelines to which the 
United States subscribes, whose use is 
permitted by section 304(d) of the Nu
clear Non-Proliferation Act of 1978. In 
the Commission's judgment such 
levels of physical security will provide 
adequate protection for the facilities 
and materials to which they must be 
applied as provided by section 127(3) 
of the Atomic Energy Act. 

The Commission notes that, in eval
uating whether the physical security 
program established by the recipient 
country meets the physical security 
standards of § 110.43, the staff will 
consider for Category I materials (see 
Appendix C to Part 110) the following 
essential elements, or their equivalent: 

(i) Storage of materials in areas 
which provide penetration resistance 
and delay; 

(ii) Protection of processing and 
storage areas with intrusion alarm 
system; 

(iii) 24-hour armed security force (or 
an unarmed security force if a nation
al or regional emergency plan has 
been established that will ensure im
mediate wide scale alert and response 
by armed policy or other government 
agencies>; 

(iv) Armed offsite forces capable of 
response; 

<v> Independent duplicated transmis
sion system for two-way voice commu
nication; 

(vi) Procedures to control access to 
and to provide continuing surveillance 
in material storage and processing 
areas; 

(vii) Protection of transport by es
corts or guards to be armed if armed 
emergency teams are not available for 
timely response to prevent attempted 
theft and facilitate recovery; 

(viii) Transport in vehicles equipped 
with communications capable of call
ing for assistance from the local police 
or emergency team; 

(ix) A program for determining 
trustworthiness of guards and individ
uals who have access to nuclear mate
rials. 

The Commission also notes that the 
staff will consider · any potential 
threats to nuclear activities within the 
recipient country. 

Section 110.44 sets out the basic stat
utory findings NRC must make before 
issuing an export or import license and 
provides for referral of. expo:t licen~e 
applications to the President if NRC is 
unable to make the requisite findings. 

7. § 110.51. This section has bt;en re
vised to indicate that changes m the 
value of nuclear equipment authorized 
for export do not require a license 
amendment. 

8. § 110.80. This section pro".ides th3:t 
the procedures in Part 110 will consti
tute the sole basis for hearings on 
export license applications. Those pro
cedures have not been substantially 
changed except for the addition of cri
teria to be used in determining wheth- · 
er to grant leave to intervene or hold a 
hearing in export licensing proceed
ings mandated by section 304(b) of the 
NNPA as follows: 

(1) Whether intervention or a hear
ing would be In the public interest and 

(2) Whether intervention or a hear
Ing would assist the Commission in 
making the statutory determinations 
required by the Atomic Energy Act. 

The Commission intends to develop 
a new general license for the export of 
nuclear equipment to approved nucle
ar facilities abroad. Section 110.21 has 
been reserved for such a general li
cense which would be the subject of a 
notic~ of proposed rule making to be 
published at a later date. 

Other revisions of an editorial 
nature have been made to Part 110. 
Although revised Part 110 is effective 
immediately, the Commission and the 
Commerce Department have agreed 
that the transfer of export licensing 
responsibility for items currently li
censed by the Commerce Department 
will take place July 8, which will 
permit a more orderly transfer of re
sponsibilities and result in less disrup
tion to licensee export activities. The 
items involved are those listed in Ap
pendix A, paragraphs (a)(l) through 
(a)(9); paragraphs (b)(l) through 
(b)(7)· paragraphs <c>Cl> through 
(c)(6); and paragraphs (d), (e), (i), and 
(j). Applications for the export of the 
items covered by these paragraphs will 
be accepted by the Department of 
Commerce through July 7, 1978, after 
which license applications shall be 
submitted to NRC. Prospective appli
cants may obtain NRC export license 
application forms from the Assistant 
Director for Export/Import and Inter
national Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555. 

Because the NNPA mandates that 
the amendments required by that Act 
be promulgated within a time period 
that does not permit publication of a 
notice of proposed rule making and 

public procedure thereon, the Com
mission has found that such notice 
and public procedure are impractica
ble and that good cause exists for 
making revised Part 110 effective 
without the customary 30-day notice. 
The Commission invites all interested 
persons who desire to submit written 
comments or suggestions for consider
ation in connection with revised Part 
110 to send them to the Secretary of 
the Commission, U.S. Nuclear Regula
tory Commission, Washington, D.C. 
20555, Attention: Docketing and Serv
ice Branch. Comments should be sub
mitted by July 8, 1978. Copies of com
ments received may be examined at 
the Commission's Public Document 
Room at 1717 H Street NW., Washing
ton, D.C. Pursuant to the Atomic 
Energy Act of 1954, as amended, the 
Energy Reorganization Act of 1974 as 
amended, the Nuclear Non-Prolifera
tion Act of 1978 and Sections 552 and 
553 of Title 5 of the United States 
Code, the reviseci Part 110 of Title 10, 
Chapter 1, Code of Federal Regula
tions Is published as a document sub-
ject to codification. · 

45 FR 11114 
Published 2/20/80 
Effective 2/20/80 

10 CFR Part 110 

Commission Review of Export License 
Applications 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission has revised its regulations 
to narrow those classes of export · 
applications which will require 
Commissioner review. The Commission 
has determined that certain classes of 
nuclear export license applications do 
not raise issues which require review by 
the Commission. 
EFFECTIVE DATE: February 20, 1980. 

FOR FURTHER INFORMATION CONTACT: 
James 8. Devine, Office of Policy 
Evaluation, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555 
(202-634-3302.) 

SUPPLEMENTARY INFORMATION: The 
Nuclear Regulatory Commission has 
reviewed its processing of nuclear 
export license applications under the 
Atomic Energy Act of 1954, as amended, 
and the Nuclear Non-Proliferation Act of 
1978 and determined that certain classes 
of nuclear export license applications do 
not raise issues which require review by 
the Commissioners. Therefore, the 
Commission has revised its regulations 
to delegate authority to the NRC staff to 
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a~t upon c?rtain classes of applications· 
w1tho~t P.r1or consultation with the 
Comm1~s1oners. Under the revised 
rcgu!ahons, the Commissioners will ' 
cont~nu~ t~ review all applications 
see km~ .a hcense to export production 
and ut~hz.ation fac.ilities. In addition, the 
Comm1ss1oners will review all exports 
of ~ne effective kilogram or more of high 
e1:mched uranium and plutonkim (except 
for plutonium comprised of 80% or more 
of Pu-23~). all exports of 1,000 kilograms 
~r mo~e of heavy water or nuclear grade 
graphite, and any NRC-lii:ensed 
con)Ponents destined· for use in a 
reproce~sing. l:~richment or heavy water 
production fac1hty. The Commissioners 
will also review any proposed export of 
any !11aterial or equipment, including 
S_echon 109 components, items and 
substances to a country to which the 
Co!]linissioners have not previously 
authorized an export pursuant to the 
Nuclear Non-Proliferation Act of 1978. 
Other license applications will be 
reviewed by the Commissioners if either 
the NRC staff or a majority of the 
Commissioners determines the 
application should be reviewed by 
Commissioners. 

Under the revised regul~tions the 
Commission will continue to review 
~pplications raising major policy or legal 
issues. By providing the NRC staff with 
more authority to act on routine" 
applications without prior 
~om~issioner consultation, the export 
hce~s~ng process will be expedited. This 
mod1f1cahon furthers the policy set forth 
in Section 2 of the Nuclear Non
Proliferation Act that the U.S. be a 
timely and reliable supplier of nuclear 
commodities to countries which have 
adopted effective non-proliferation 
policies. 

Because these amendments relate 
solely to matters of internal agency 
procedures, and effective utilization of 
agency personnel, good cause exists for 
omitting notice of proposed rulemaking, 
and. public procedure thereon, as 
unnecessary and for making the · 
amendment ·effective February 20, 1980. 

P.ursuant to section 2201(p) of Title 42 
of the United States Code, and sections 
552 arid 553 of Title 5 of the United 
States Code, the following amendments 
to Title 10, Chapter 1, Code of Federal 
Regulations, Part 110, are published as a 
document subject to codification to be 
effective February 20,· 1980. ' 

-45 FR 18370 
Published 3/21/80 

· Effective 4/21/80 

10 CFR Part 110 

Export and Import of Nuclear . 
Equipment and Material; Export of 
Certain Minor ,Quantities· of Nuclear 
Material · 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION:.Final 'rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending Its regulations 
by simplifying its licensing requirements 
for -the export of certain quantities of 
nuclear material which do not have . 
significance from a nuclear proliferation 
perspective. The amendments establish 
or expand general licensing provisions 
for gram quantities of special nuclear 
material (SNM) and certain kinds of 
source and byproduct material. The 
amendments, which reflect public 
comments, are the result. of an extensive 
review by the Commission and the 
Executive Branch aimed at updating and 
streamli~ NRC regulations to permit 
the expedited export of nuclear material 
where no significant nuclear 
proliferation risks are involved. This 
~nal rule leaves unchanged the general 
hcense for the' export of americium-241. 
Revisions to that general license will be 
proposed in a separate rulemaking 
proceeding. · 
EFFECTIVE DATE:•April 21, 1980. 
FOR FURTHER INFORMATION CONTACT: 
Joanna M. Becker, Office of the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, telephone 301/492-7630 or 
Marvin R. Peterson, Office of 

· International Programs, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, telephone 301/492-8155. 
SUPPLEMENTARY INFORMATION: On May 
9, 1978, NRC published in the Federal 
Register (43 FR 19861) a proposal to 
amend 10 CFR Part 110. The proposed 
amendments would simplify licensing 
requirements for the export of certain 
minor quantities of nuclear material. 
The proposed amendments would 
establish a new general license for the 
export of up to 3 grams of SNM when 
contained in sensing components 
installed in instruments, and for the 
export of plutonium-238 when contained 
in cardiac pacemakers. 

In addition, it was proposed that 
authority be provided for the issuance of 
specific licenses to export plutonium-
238, up to 3 grams of any other SNM and 
100 grams or less of SNM diluted so as 

_ to be unusable for any nuclear activity 
relevant from the point of view of 
safeguards and practicably 
irrecoverable, other than under the 
terms of an agreement for cooperation 
with another nation. 

The existing general licenses for 
source material would be revised to 
eliminate, where possible, the more 

- restrictive application of general 
licenses with respect'to exports to 
communist counbiea. 

Because of the national security 
concern over the possible use of 
americium-241 and polonium-210 as 
neutron sources, the existing general 
licenses for these materials would be 
revoked. 

The existing general license -for 
byproduct material having an atomic 
number between 3 and 83 would be 
broadened to encompass exports to 
most communist countries. The existing 
licensing exemptions for commodities 
containing byproduct material would be 
eliminated, since these exemptions 
would no longer be needed to permit . · 
exports to those communist countries 
not allowed to receive exports under the 
existing general license. Elimination of 
the byproduct material exemption would 
also preclude the export of any materiitl 
to countries against which the United 
States then had a comprehensive trade 
embargo (Cambodia, Cuba, North Korea, 
Southern Rhodesia and Vietnam). 

Finally, the cumulative limits on the 
export under general license of certain 

· forms of tritium and polonium-210 
would be eliminated. 

Twen~ letters of comments from the 
public were received in response to the 
proposed rule. Copies of these 
comments have been placed in the 
Commission's Public Document Room et 
1717 H Street NW., Washington, D.C. 

Except for the proposed deletion of 
the gen1:ral license for americium-241, 
the comment, were generally In support 
of the proposed amendments. Of the 20 , 
commenters, 14 9bjected to the proposed 
deletion of the amerlcium-241 generel 
license and requested retention of et 
least a portion of that license. Several 
recommendations were also made to 
revise NRC's export regulations to 
provide general licenses for additional 
Items. 

In addition to the public comments, . 
the Executive Branch requested that the 
proposed general license for SNM 
contained in instruments be revised to 
restrict the amount of plutonium and 
uranium-233 in each insbument to .1 
gram because of the possible national 
security concerns over the use of these 
materials. 

In view of these comments, the 
Commission has decide·d on a two-stage 
approach. First. It has adopted those 
portions of the proposed amendments 
which were not the subject of significant 
criticism. Second, it wlll address the 
issue of the americium-241 general 
license in a revised proposed 
amendment to be published at a later 
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date. The requests for additional general 
licenses will also be considered in thio 
separate rule maklng proceeding. 

With respect to the amendments 
which follow, the resolution of the 
comments received ls as follows: 

1. Section 110.2.2 Export of special 
nuclear material. The quantity of 
plutonium and uraniu.m-233 pemlitted to 
be exported has been limited to .1 gram 
per instrument. This general license haa 
also been clarified to specify that (a} ilie 
3 gram and .1 gram limitations apply to 
the quantity of SNM contained in each 
instrument, and not to individual 
shipments; and {b) that there ie no 
quantity limitations for plutonium-238 
contained in cardiac pacemakers. 

2. Section 110.24 Export of byproduct 
material (fonneriy numbered § 110.21). 
As noted above, the general license for 
americium-241 has not been revoked 
(§ 110.24(e)). 

3. The general license for tritium in 
luminous 3afety devices installed in 
aircraft has been retained. The proposed 
amendments inadvertently would have 
required a specific licens; for 100 curies 
or more of tritium in such devic;es on a 
single aircraft. 

4. One commenter requested 
clarification as to whether an export 
license could be issued authorizing 
several shipments over a period of a 
year or more. Section 110.30(d) of Part 
110 speaks clearly to this mat!er. 

5. l"ursuant to Executive Order 12183 
of December 18, 1979, the embargo or 
exports to Zimbabwe-Rhodesia has 
been deleted. 

6. In add!tion;editorial amendments 
or corrections· have been made in 
§ § 110.2.2 through 110.28 and § 110.44. It 
should also be noted I.hat § 110.13 is 
deleted. This deletion was discussed in 
the statement of considerations 
accompanying the proposed rule but 
was inadvertently not included in the 
text of the propoRed amendments. Also, 
in § 110.24, the general licrmse \o export 
tritium contained in labeled organic 
compcunds has been changed to include 
tritium in inorganic compow1ds as well. 

The paragraph concerning reporting 
l'P.quirements (included in the proposed 
rule es § 110.26) has also been deleted. 
These requirements were necmrnary 
because of international export-control 
procedures subscribed to by the United 
States. However. due to a recent change 
in these procedures, reporting is no 
longer required. 

The Commission has concluded that 
the amendments, lncludins the 
exemption in § l10.44(aJ(1J, are not 
inimical to the common defenea and 
security, do noi constitute an 
unreasonable risk to the public health 
and safety, and will not result In any 
activity that adversely affects tho 

environment. Furthermore, the 
amendments are consistent with the 
provisions of the Atomic Energy Act of 
1954, as amended by the Nuclear 
Nonproliferation Act of 1978, and do not 
conflict with the safeguards criteria of 
the International Atomic Energy 
Agency. 

The amendments are not inconsistent 
with the obligation!l of the United States 
under any treaty o~ International 
arrangement, including the Treaty on the 
Non-Proliferation of Nuclear Weapons. 

Commissioner Bradford non
concurred in the proposed amendments 
exempting minor quantities from the 
Atomic Energy Act's Agreement for 
Cooperation requirement. 1-u! believer; 
that the amendments are probably 
illegal under the Atomic Energy Act and 
would not approve them without 
Congressional action. Commlosioner 
Bradford also non-concurred in the staff 
conclusion that general licenses could 
be exempted from the requirement of 
Se~tion 126. 

Since the amendments will not result 
in any increased requirements or 
expense to the public, the Commission 
has not prepared a Beparate value
impact analysis. Based on past licensing 
actions, the amendments should reduce 
the uumber of apecific export license!! 
ia,rned by the Commission by 
approximately 5 to 10 percent. 

Accordingly, the following 
amendments to Title 10, Chapter 1, Code 
of Federal Regula!ione, Part 110, are 
published as 11 document subject to 
codification. 

45 FR 18905 
Publjshed 3/24/80 
Effective 3/24/80 

Deletion of ,·eference to Panama Canal 
Lone; 1l1inor Ar,;endrnents 

Sea Part <l Statements of Consideration. 

45 FR 51184 

Published 8/1/80 

E Hective 8/1 /80 

10 CFA Part 110 

El<port and Import of Nuclear 
Equipment and Material; Commlaslon 
Review of Export Llconise Appllcatlon 

AGEt4CY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMAR\': The Nuclear Regul11tory
Commissi.on has amended its 

regulations to narrow and clarify those 
classes of export license applications 
which will require Commissioner 
review. The Commission has determined 
that certain classes of nuclear export 
license applications do not raise issues. 
which require review by the 
Commission. 
EFFECTIVE DATE: August 1, 1980. 
!FOR FU!rrHER INFORMATION CONTACT: 
Marvin R. Pete1son, Office of 
International Programs, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555 (301-492-8155). 
SU?P!.EMENTARY lifFORMATIOil!: The 
Nuclear Regulatory Commission has 
reviewed its processing oi nuclear 
export license applications under the 
Alomic Enei·gy Act of 1954. as amended, 
and the Nuclear Non-Proliferation Act of 
1978 and determined that certain classes 
of nuclear export license applications do 
not raise issues which require review by 
the Commissioners. Therefore, the 
Commission has amended§ 110.40(b){5) 
of 10 CFR Part 110 to delegate additional 
authority to the NRC staff to act upon 
certain classes of applications without. 
prior consultation with the 
Commissioners. . 

Presently, the Commissioners review 
all proposed exports tc countries to 
which they had not previously 
authorized an export pursuant to the 
Nuclear Non-Proliferation Act of 1978. 
Under the amended paragraph, the 
Commissioners will review only 
applications for licenses to export 
source or special nuclear material for 
pzaceiul nuclecir uses, or components, 
items and substances subject to section 
109b. of the Atomic Energy Act of 1954, 
as amended, to such countries. In · · 
addition the Commission has amended 
§ 110.40[b) (2) and (4) to clarify their 
intent. 

Because these amendments relate 
solely to matters of internal agency 
management, notice of proposed 
rulemaki.ng and public procedure 
thereon are not required by section 553 
of Title 5 of the United States Code. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, and sections 
552 and 553 of Tille 5 of the United 
States Code,·the following amendment 
of Title 10, Chapter I. Code of Federal 
Regulations. Part 110, is published as a 
document subject to codification. 

47 FR 6610 
Published 2/16/82 
Effective 2/16/82 
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date. The requeal1 for addiUonal general 
llcenaea will also be conaldered ID dlia 
1eparale rule maklns proceedfna. 

Wllh re1pect to the amendmenta 
wldch follow, the resolution of the 
comments received la aa followa: 

1. Section 11D.2Z Export of 1pecial 
nuclear material The quantity of 
plutonium and uranium-233 permitted to 
be exported ha1 been llntlted to .1 gram 
per lnatrumenL This general licen .. baa 
also been clarified to specify that (a) the 
3 gram and .1 gram limitatiom apply to 
the quantity of SNM contained in each 
lnatrument. and not to individual 
11afpmentr, and (b) that there 11 no 
quantity limitations for plulonium-238 
contained ID cardiac pacemakers. 

Z. Section 110.24 Export of byproduct 
material (formerly numbered I llfJ.21). 
A. noted above, the general license for 
americium-241 has not been revoked 
(I 110.24(e)). 

3. The general license for tritium in 
lumlnoua safety devices installed In 
aircraft has been retained. The proposed 
amendments inadvertently would have · 
requlrad a specific license for 100 curies 
or more of tritium in such devices on a 
aingle aircraft. 

to One commenter requested 
clarification aa to whether an export 
license could be isaued authorizing 
HVeral ahipments over a period of a 
year or more. Section 11D.30{d) of Part 
110 1peab clearly to thi1 matter. 

5. Pllrauant to Executive Order 12183 
of December 18, 1979, the embargo of 
exporta to Zimbabwe-Rhodesia has 
been deleted. 

II. In addition. editorial amendmenta 
or corrections have been made In 
11110.22 throush 110.2& and I 110.44, It 
ahould alao be noted that I 110.13 i1 
deleted. Thi, deletion wa1 discussed in 
the statement of consideration, 
accompanying the proposed rule but 
wa1 inadvertently not included in the 
text of the propo1ed amendmentl. Alao, 
In I 110,24. the general licenae to export 
tritium contained in labeled organic 
compounda haa been changed to include 
tritium In inorganic compound, aa welL 

The paragraph concernins reportiq 
requirement, (included in the propoaed 
rule a1 I 110.28) ha1 al10 been deleted. 

. The1e requirements were nece11ary 
becauae of intematlonal export-control 
procedure, 1ubacribed to by the United 
State1. However, due to a recent change 
In theae procedures, reporting la no 
lonser required. 

The Comml11ion haa concluded that 
the amendmentl, lncludins the 
exemption in I 110.44(a)(1J, are not 
inimical to the common defen1e and 
aecurity, do not consUtute an 
unrea1onable ri1k to the public health 
and aafety, and will not re1ult in any 
activity that adversely afrecll the 

environment. Furthermore, the 
amendment. are consistent with the 
provision, of the Atomic Energy Act of 
195f, a, amended by the Nuclear 
Nonproliferation Act of 1978, and do not 
conflict with the safeguards criteria of 
the International Atomic Eners, 
Agency. 

The amendment, are not inconalstent 
with the obligations of the United State, 
under any treaty o~ intemaUonal 
arrangement, including the Treaty on the 
Non-Proliferation of Nuclear WeaponL 

Commlsaloner Bradford non• 
concurred In the propo1ed amendmenta 
exemptlns minor quantitie, from the 
Atomic Energy Act's Agreement far 
Cooperation requirement. Ha believes 
that the amendmentl are probably, 
illegal under the Atomic Energy Act and 
would not approve them without 
Congressional action. Comml11ioner 
Bradford also non-concurred in the staff 
conclualon that general licenaea could 
be exempted from the requirement of 
Section 128. · 

Since the amendments will not result 
in any increased requirements or 
expense to the public. the Comml11lon 
ha1 not prepared a separate value
Impact analysia. Baaed on past licensiq 
acUona, the amendmentl should reduce 
the number of specific export Ucelllff 
laaued by the Commission by 
approximately 5 to lOpercenL 

Accordingly, the followins 
amendment• to ntle 10. Chapter 1, Code 
of Federal Regulations. Part 110. are 
publl1hed a, a document subject to 
codification. 

45 FR 18905 
Published 3/24/80 
Effective 3/24/80 

Deletion of refeft!nce to Panama Canal 
Zone;Mlnor Amendments 

SN Part 4 Statemanu of Considaration. 

46 FR 51184 

PublisfMd 8/1/StJ 

Effactive 8/1/80 

10 CFR Part 110 

Export and Import of Nuclear 
Equipment and Matertal; Commltslon 
Review of Export UC.nae Appllcatlon 

AGDCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMAll'r. The Nuclear Regulatory· 
Commission bas amended its 

regulations to narrow and clarify those 
cla11es of export license applications 
which will require Commissioner 
review. The Commission has determined 
that certain classes of nuclear export 
license applications do not raise ieaues 
which require review by the 
Commission. 
EFF'!CTIYE DATE: August 1, 1980. . 
PGR PUIITHER INFORMATION CONTACT: 
Marvin R. Peterson. Office .of 
Intemational Programs, U.S. Nuclear 
Regulatory Commission. Washington,. 
D.C. 20555 (30l-49z...a1S5), 
SUPPUIIINTARY INPORIUITION: The 
Nuclear Regulatory Commission has 
reviewed its processing of nuclear 
export license applications under the 
Atomic Energy Act of 1954. as amended, 
and the Nuclear Non-Proliferation Act of 
1978 and determined that certain claaaes 
of nuclear export license applications do 
not raise issues which require review by 
the Commiasioners. Therefore, the 
Commission has amended I 110.40(b)(5) 
of 10 CFR Part 110 to delegate additional 
authority to the NRC staff to act upon 
certain classes of applications without 
prior consultation with the 
Commissioners. 

Presently, the Commissioners review 
all proposed exporta to countries to 
which they had not previously 
authorized an export pursuant to the 

. Nuclear Non-Proliferation Act of 1978, 
Under the amended paragraph. the 
Commissioners will review only 
applications for licenses to export 
source or special nuclear material for 
peaceful nuclear uses, or components, 
items and substances subject to section 
109b. of the Atomic Energy Act of 1954, 
as amended. to such countries. In 
addition the Commission baa amended 
§ 110.40(bl (2) and (4) to clarify their 
intent. 

Because these amendments relate 
solely to matters of intemal agency 
management, notice of proposed 
rulemaking and public procedure 
thereon are not required by section S53 
ofntle s of the United States Code. 

Pursuant to the Atomic Energy Act of 
1954. as amended. the Energy 
Reorganization Act of 1974, and sections 
552 and 553 of Title s of the United 
States Code, the following amendment 
of Title 10. Chapter I. Code of Federal 
Regulations, Part 110. is published as a 
document subject to codification. 

47 FR 6610 
Publishad 2/16/82 
Effactive 2/16/82 
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10 CFR Part 110 

Export of Safeguard• Sample• 
Purauant to the US/IAEA Safeguard• · 
Agreement · 

AQ!HCY: Nuclear Regul~tory 
Commission. 
ACTION: Final·rule. 

IUMIWIY: 1'.he Nu~ear Regulatory . . 
Commi111ion la amending its regulations 
to exempt the export of IAEA 
Nfeguards samples from the 
requirements for a licenae. This 
amendment will permit the United 
States to implement that portion of the . 
US/IAEA Safeguards Agreement which 
involves the export of IAEA safeguards 
1amples of special nuclear material from 
facillties designated by the IAEA for the 
application of safeguards. The 
amendment will permit the export of · 
these samples without an export license, 
by NRC licensees, Agreement State 
Ucenseu, and the U.S. Department of 
Energy.· 
ll'l'R.'11VI DATIC February.18.1982. 
,OR FUlffltlil INFORMATION CONTACT: 
Joanna M. Beck~. Office of the 

Executive Legal Director, U.S. Nuclear 
Regulatory Commission. Washington. 
D.C. 20555, (301) 492-7630; or . . .. 

David A. Myers, Office of International 
Programs, U.S. Nuclear Regulatory. 
~sion, Washington. D.C. 2055S, 
(301) 49M1.55 . . · 

.· 8UPP.LIMl!NTARY INFORMATION: The US/ 
·· IAEA Agreement for the Application of 

Safeguards In the United States (the 
Agreement) provides for the application 
of IAEA 1afeguards to selected U.S. · 
nuclear facilities. On July 29, 1980. the 
Nuclear Regulatory Commission 
published In the Federal Register (4S FR 
50705) a ,mal rule adding a new part 7S,, 
and amending Parts 4Q, 50, 7D and 150 of 
the Commission's regulations; l>art 7S 
and.the conforming amendments 
establish the primary means by which 
the Agreement will be Implemented with 
respect to NRC and Agreement State 
licensees. . 

The purpose of the following 
amendment to Part 110 ls to facilitate 
certain safeguards activities, required 
by the Agreement. which will involve 
the ·export of IAEA safeguards samples · 
of special nuclear material from those · 
facilities designated by the IAEA for the 
application of safeguards. 

An integral part of the safeguards 
approach at bulk handling facilities 
under·IAEA safeguards is the 
destructive analysis of representative 
1amples, drawn from the facility's 
inventory. Thia analysis la necessary to 
verify the element and isotopic content 
of a representative portion of the 
facility's inventory In order to establish 

confidence in the facility's reported 
. inventory. This material sampling and 
analysis la not normaJly included in the 
IAEA safeguards approach for most 
types of reactors. . . 

The total annual quantity of . · 
1afeguards samples la anticipated to be 
100 grams or less of contained fissile 
material (Pu. U-233 and U-235) per 
facility. · 

While it would be administratively 
po111lble for each NRC and Agreement 
State lic.ensee selected by the IAEA for 
the application of safeguards and for the 
Deputment of Energy (DOE), to apply 
for a 11pecific license to export IAEA 
safeguards samples, exempting these 
exports from the requirements for a 
license will avoid: (1) An administrative 
burden on licenses or DOE who 
otherwise would have to file . 
applications for specific licenses: (2) 
possible delays which might result from 
NRC processing .of specific license. 
applications: and (3) the problems which 
would arise if the operator of a . 
safeguarded facility did not apply 
promptly for a specific license. 
Exempting ~ese exports from the 
requirements for a license ls consistent 
with the provisions in section 122 of the 
Atomic Energy Act, as amended. that 
the Commission "give maximum effect 
to the policiea contained in any .. 
intemational 'arrangement" and with 
NRC's policy to minimize the burden on. · 
licensees of implementins the · 
Agreement. . 

Pursuant to sections ·S7d. and S4c. of 
the Atomic Energy Act of 1954, as 
amended. the Commission has 
concluded that exemption from the 
requirements for a license for the export 
of IAEA safeguards samples ls not 
inimical to the common defense and 
security, and does not constitute an · 
unreasonable risk to the public health 
and safety. Furthermore, the amendment 
ls consistent with other provisions of the 
Atomic Energy Act, as ~ended by the 
Nuclear Nonproliferation Act of 1978, 
with the Treaty on the Nonproliferation 
ofNuclearWeapons, and with the 
obligations of the United Sta tea under 
the US/IAEA Safeguards Agreement. 

The Commission has not prepared an 
environmental impact statement or a 
negative declaration since the 
amendment is non-substantive and · 
insignificant from the standpoint of 
environmental impact. 

The final rule contains no new or 
amended requirements for . . 
recordkeeping, reporting, plans or 
·procedures, applicaUons, or any other 
type of information collection subject to 
the Paperwork Reduction Act of 1980. 

Since the amendment will not result in 
any increased requirements or expenae 

to the public. the Commission has not 
prepared a separate value-impact 
analysis. Baied on preliminary·· 
estimates, the amendment should reduce 
the number of specific export licenae1 
required for implementation of the US/ 
IAEA Safeguards ~ement by 
approximately a licenses per bulk 
handliiig facility per ·year. 

licensees should note that nothiq in 
the amendment is intended to relieve 
any person from complying with other 
U.S. governmeni agencies' regulatfoni . 
applicable to expol'.tll under their 
authority, any.,pertinent requirement in 
Parts 71 and 73 of Title 10 of the Code of 
Federal Regulations, or any Commission 
order puriuant to section 2.Dl(a) of the 
Energy Reorganization Act of 1974. u 
amended. pertaining to -ehipment of' . . 
plutonium by air. . 

Because this amendment in.valves the 
foreign affairs functions of the UJilted 
States, notice of proposed rulemaking 
and public procedure thereon are not 

· required. by sSection 553 of Title 5 of the 
United States Code. Since the 
amendment grants an exemption from 
regulations currently in effect. it will 
become effective without the custo~ 
30-day notice. 

Pursuant to the Atomic Energy Act o.f 
1954. as amended. the Energy . . 
Reorganization Act of 1974, as am.ended. 
and sections 552 and 553 of Title S of the 
United States Code, the following 
amendment to 10 CFR Part 110 ii 
published as a document subject to 
codifies tion. · 

47 FR 44111 
Publishad 10/6/82 
Effac:tive 10/6/82 

10 CFR Part 110 

Export of Australlan-Ortgln Nuclear 
Material and Equipment · .. 

AGINCY: Nuclear Regulatory 
Commission. · 
ACTION: Final rule •. 

SUMMARY: The Nuclear Regulatory ·. 
Commission is amending its regulations 
to require persons holding export 
licenses to notify the Commission in 
certain circumstances before shipping 
nuclear material or equipment of · 
Australian-origin. This requirement Is 
necessary to carry out those provisions 
of the U.S./ Australia Agreement for 
Cooperation Concerning Peaceful Uses 
of Nuclear Energy that require the U.S. 
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Government to obtair:i the prior consent 
of the Australian authorities before 
exporting Australian-origin nuclear 
material or equipment to a third country. 
EFFECTIVE DATE: October 6, 1982. 
FOR FURTHER INFORMATION CONTACT: 

Marvin R. Peterson, Office of 
International Programs, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, (301) 492-4599; or 

Joanna M. Becker, Office of the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
o.c. 20555, (301) 492-7630 

SUPPLEMENTARY INFORMATION: The 
U.S./ Australia Agreement for 
Cooperation Concerning Peaceful Uses 
of Nuclear Energy [the Agreement) 
entered into force on January 16, 1981, 
Article 13, paragraph 2, of the 
Agreement requires the parties to 
''establish administrative arrangements 
to ensure the effective implementation" 
of the Agreement. Negotiations between 
the U.S. and Australian authorities 
regarding these administrative 
arrangements have been completed and 
it appears that most of the provisions of 
the Agreement can be implemented 
without imposing any new requirements 
on persons licensed under the Atomic 
Energy Act of 1954, as amended. 
However, Article 5, paragraph 2, of the 
Agreement requires the U.S. to obtain 
the agreement of the Australian 
authorities before export of nuclear 
material or equipment of Australian 
origin from.the United States. 

In view of the limited amount of 
nuclear commerce between the U.S. and 
Australia, the impact of this rulemaking 
action on NRC export licensees is 
expected to be minimal. The NRC staff 
estimates that less than ten holders of 
export licenses per year will be affected. 
Most of these licenses ·are for the export 
of low-enriched uranium derived from 
Australian~origin source material. 
Furthermore, in many of these cases it 
will be possible to identify Australia as 
the country of origin at the time the 
export license application is originally 
submitted. In these instances, NRC will 
confirm that Australia agrees to the 
export of its material or equipment 
before the export license is issued and 
NRC will indicate this approval on the 
face of the license. No further 
notification to NRC by the licensee will 
then be required before shipment. In 
other instances, however, the country of 
origin will not be known at the time of 
license issuance and the advance 
notification requirement imposed by the 
regulation that follows will apply should 
the material or equipment be 
subsequently Identified as being of 
Australian origin. 

When advance notification is made to 
NRC of a proposed shipment of 

Australian material or equipment, the 
NRC will promptly cqnsult with the · 
appropriate Executivi! Branch officials . 
regarding Australian consent for the 
export. These consultations should 
normally be completed well within the 
40-day advar:ice notification period. 

The Commission has not prepared an . 
environmental impact statement or a 
negative declaration since the 
amendment is non-substantive and 
insignificant from the standpoint of 
environmental impact. 

Since delay in promulgating this 
amendment could result in action 
inconsistent with the Agreement and 
because a foreign affairs function of the 
United States is involved, Commission 
notice of proposed rulemaking and 
public procedures thereon are not 
required by Section 553 of Title 5 of the 
United States Code. Since the U.S.
Australia Agreement for Cooperation 
requires Australian consent to the 
exports that will be subject to the 
amendment, the Commission finds that 
good cause exists for making the 
amendment effective without the 
customary 30-day notice. 

Paperwork Reduction Review 

The information collection 
· requirement contained in this final rule 
is required by law or to obtain a benefit 
and submitted to nine or fewer people. 
Therefore, 0MB clearance under Pub. L . 
96-511 is not required. 

List of Subjects in 10 CFR
0

Part 110 

Administrative practice and 
procedures, Classified information, 
Export, Import, Intergovernmental 
relations, Nuclear materials, Nuclear 
power plants and reactors, Penalty, 
Reporting requirements, Scientific 
equipment. 

PART 110 [AMENDED] 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and Sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendment to 10 CFR Part 110 is 
published as a document subject to 
codification. 

49 FR 2881 
Published 1/24/84 
Effective 1 /24/84 

10 CFR Part 110 

NRC Export Ucenalng Authority; 
Interpretation 

AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Interpretative rule. 

IUMMARV: The Nuclear Regulatory 
Commission is issuing an interpretative 
rule that further specifies those 
components especially designed or 
prepared for use in a gas centrifuge 
uranium enrichment plant which are 
subject to the Commission's export 
licensing authority. This action will 
carry out the IAEA Zangger Committee's . 
recommendation that these components 
be subject to export licensing control by 
supplier nations. 
EFFECTIVE DATE: January 24, 1984. 
FOR FURTHER INFORMATION CONTACT: 
Joanna M. Becker, Office of the 
Executive Legal Director, U.S. Nucle'a.r 
Regulatory Commission, Washington, 
D.C. 20555. Phone: 301-492-7030 or 
Marvin R. Petersen, Office of 
International Programs, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555. Phone: 301--492-4599. 
SUPPLEMENTARY INFORMATION: For the 
past two years the U.S and other nuclear 
supplier governments have engaged in 
discussions within the framework of the . 
International Atomic Energy Agency's 
(IAEA) Zangger Committee to clarify the . 
international nuclear export control · 
''Trigger List" by specifying certain · 
additional components especially 
designed or prepared for use in the gas 
centrifuge uranium enrichment process. 
Agreement has not been reached on the 
specific centrifuge components to be 
added and their detailed definitions. 
Currently, all especially designed and 
prepared enrichment plant components 
are subject to NRC's export licensing 
control under a general heading in . 
Appendix A of N~C's export licensing 
regulations (10 CFR Part 110). However, · 
in order to improve the administration of . 
export controls over these compon~nts, 
the U.S. and the other supplier 
governments, wmking ln the conle:-.! of 
IAEA'o Zangger Committee, have 11grnt>d · 
that a more detailed listing of the 
components covered should be prnpared 
and included in each government's 
export control regulations. As a result of· · 
this agreement, the Department of Stat1J, 
as the responsible U.S. Government 
agen,::y for undertaking the Zangger 
Committee negotiations, h<1s 
recommended that the Commission 
publish an.appropriate interpretative 
notice in the Federal Register which lists 
the new specified components. 

Appendix A to 10 CFR Part 110 lists 
all of the nuclear equipment and 
material subject to NRC's export/import 
licensing authority. Paragraph (b) of 
Appendix A covers isotope separation 
equipment es follows: 

(bl Plante for the sepun11ion of the isotopes . 
of source materiel, special nuclear material or 
lithium, and specifically desigm,d or prep11rt1d 
equipment end components therefor as 
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follows: 
(1) Uranium hexafhuride (UF6) corrosion 

resisiant valves. 
(2) Units capable of separating isotopes of 

source malerisl, special n11de11r material or 
lithium, such as (i) gas cer,trifuges, (ii) jet 
nozzle separntlon units, (iii) vortex 
separation units, and (iv] la~er isolop!! 
separation units. 

(3) Uranium hexanuoride [UF6) corrosion 
resistant axial or centrifug11! comprcs~ors, 
and specielly designed or preparcn seals for 
such compressors. 

(4) Gaseous diffusion l>arriers specially 
designed or prepared for use in separating 
isotopes of source material. spedal nuciP.ar 
material or lithium. 

(5) Gaseous diffuser housings specially 
designed or preparnd for use in plants for 
separating isotopes of sour,;e maluridl. 
special nuclear material or lithium. . 

(BJ Heal exchangers specially d,is!gned or 
prepared for use in gaseous diffusion plants. 

(7) Any other equipmrnl or comporwnt 
specially designed or prep11n:tl fer use i:i an 
isotope separation plant. 

(8) Specially designed or preparrd parts 
and components for any of the abO\·e. 

The components specified by the 
Zangger Committee are conred by 
paragraphs (b)(2)(i), (b)(7) and [b)(8) of 
Appendix A. Accordingly, the effect of 
this interpretative mle is to clarify that 
the specific components identified are 
especially designed or prepared for use 
in gas centrifuges and are subject to the 
statutory export licensing criteria of 
section 109 of the Atomic Energy Act of 
1954, es amended. Assistance to foreign 
uranium enrichment prograrr.s is subject 
to very stringent requirements. 
Therefore, any proposed export of 
enrichment plant components would be 
subject not only to criteria (1). (2) and (3] 
of section 109b. but more stringer:! 
requirements to meet the non-inimicality 
criterion and other provisions of the Act 
as now apply. 

Until the clarification recently agreed 
upon, many of the components specified 
by the Zangger Committee have been 
under the export control authority of the 
Commerce Department as "dual-use" 
commodities pending the determination 
of their "especially designed or· 
prepared" status. As a result. this 
interpretative rule has been coordinated 
with the Commerce Department, which 
will also be publishing in the near future 
an appropriate notice clarifying that It 
no longer will exercise export licensing 
authority over gas centrifuge enrichment 
components now specified as especially 
designed or prepared. Commerce will 
continue to exercise export licensing 
controls over a wide-range of other 
dual-use nuclear-related commodities, 
including several with potential gas 
centrigue.related end-uses. 

List of Subjects in 10 CFR Part 110 

-Administrative practice and 
procedures, Classified information, 
Export, Import, Incorpora lion by 

reference, Intergovernmental relationa, 
Nuclear material, Nuclear power plants 
and reactors, Penalty, Reporting and 
recordkeeping requirements, Scientific 
equipment. 

49 FR 9352 
Published 3/12/84 
Effective: Upon approval of 0MB or 
6/7/84. 

Environmentul Pro/ection Regulutions 
for Domestic Lincensing and Related 
Regulatory Functions and Related 
Conforming Amendments 

See Part 51 Statements of Consideration 

49 FR 19623 
Published 5/9/84 
Effective 5/9/84 

Information Collection Requirements; 
Display of 0MB Control Numbers 

See Part O Statements of Consideration 

49 FR 24512 
Published 6/14/84 
Effective 6/7 /84 

Environmental Protection Regulations 
for Domestic Licensing and Related 
Regulatory Functions and Related 
Conforming Amendments 

See Part 2 Statements of Consideration 

):> 49 FR 47191 
Published 12/3/84 
Effective 1 /2/85 

10 CFR Part 110 

Export and Import of Nuclear 
Equipment and Materlal 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending Its 
regulations pertaining to the export and 
import of nuclear equipment and 
material. The amended regulations · 
expand the authority to export 
nonsensitive nuclear equipment and 
minor quantities of nuclear material 
without applying for and obtaining a 
specific NRC license authorizing the 
action. These amendments are intended 
to reduce the total number of required 
licensing actions without affecting the 
Commission's existing rigorous controls 
over the export of proliferation-sensitive 

nuclear commodities. 
EFFECTIVE DATE: January 2, 1985. 
FOR FURTHER INFORMATION CONTACT:. 
Marvin R. Peterson, Office of 
International Programs, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 492-4599 or 
Joanna M. Becker, Office of the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 492-7630. 
SUPPLEMENTARY INFORMATION: 0n 
March 1, 1984, the Nuclear Regulatory 
Commission (NRC) published a 
proposed amendment in the F'ederal 
Register to 10 CFR Part 110, Its 
regulation governing the export and 
import of nuclear equipment and 
material (49 FR 7572). These proposed 
amendments contained provisions that 
would expand the authority to expott 
nonsensitive nuclear equipment and 
minor quantities of nuclear material 
under a general license. 

These amendments would reduce the 
number of actions that would require an 
exporter to apply for and obtain a 
specific NRC license that would . 
authorize the export of certain types of 
nuclear equipment and certain 
quantities of nuclear material, thereby 
reducing the regulatory burden on the 
public and the administrative burden on 
the NRC staff. The proposed 
amendments also contained several 
miscellaneou11 changes to simplify and 

· clarify the provisions of 10 CFR Part 110. 
The final rule which follows, with 

only minor exceptions, adopts the 
admendments as proposed. The 
amendments can be divided into four 
broad categories: (1) New or revised 
general licenses; (2) elimination of 
unnecessary paperwork and other 
regulatory burdens on licensees; (3) 
simplification and clarification of 
certain sections of Part 110; and (4) 
corrections and other nonsubstantive 
technical amendments. 

The new and revised general licensee 
incorporate for the first time in NRC's 
regulations the U.S. Government policy 
of facilitating nuclear cooperation with 
countries sharing U.S. nonproliferation 
goals. The Departments of Commerce 
and Energy have adopted similar 
general licensing provisions for nuclear
related commodities and technology 
under their respective export licensing 
and approval authorities. Under this 
concept, the general licenses are divided 
into essentially two categories. Those in 
the first category permit exports to all 
countries except certain embargoed 
countries: Cuba, Kampuchea, North 
Korea, and Vietnam. The Commission 
and the Executive Branch have 
reviewed these general licenses and 
concluded that the material Involved le 
insignificant from the standpoint of 
possible proliferation concerns, 
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regardless of the country of destination. 
The general licenses in the second 
category apply to a narrower category of 
countries, i.e., those states, except for 
Libya, Iraq, Syria, and Iran, which are 
adherents to the Nuclear 
Nonproliferation Treaty (NPT), plus 
France, Spain, and the Peoples Republic 
of China. While additional commodities 
could be exported under the general 
licenses in this category, they are only 
moderately more significant from a 
proliferation standpoint than those in 
the first category. As a further caution, a 
general license may not be used if the 
exporter knows, or has reason lo 
believe, that the material will be used in 
any activities related to isotope 
separation, chemical reprocessing, 
heavy water production cir the 
fabrication of nuclear fuel containing 
plutonium. The new component general 
license is further limited to only those 
countries which, in addition to 11haring 
good nonproliferation credentials, have 
provided the U.S. with generic 
assurances that they meet the criteria 
set out in section 109 of the Atomic 
Energy Act. For easy reference, a 
detailed comparison of the new or 
revised ·general licenses with the former 
general licenses is mcluded at the end of 
this statement of considerations. 
· The Commission believes that this 

new approach to general lic'enses can 
benefit U.S. nonproliferation objectives 
by. demonstrating to countries abroad 
the advantages of supporting effective 
nonproliferation· policies. It also 
conforms to section 2 of the Nuclear 
Non-Proliferation Act of 1978 (NNPA) 
with respect to confirming the reliability 
of the United States as a supplier of 
nuclear equipment and material to those 
countries which adhere to effective 
nonproliferation policies. At the same 
time, the Commission remains 
concerned about the further spread of 
sensitive nuclear activities (i.e., isotope 
separation, chemical reprocessing, 
heavy water production and plutonium 
fuel fabrication) beyond those advanced 
n.ations that are already engaging in 
those activities. The Commission 
intends to monitor developments in 
these areas closely and, should 
additional countries make any 
significant moves that are inconsistent 
with U.S. law and policy, such as the 
design or acquisition of sensitive 
nuclear facilities or the commencement 
of research and development programs 
to acquire such facilities, the 
Commission will promptly initiate steps, 
after consulting with the Executive 
Branch, to revoke the eligibility of these 
countries for favorable general license 
treatment. 

. The new or revised general licenses 
are as follows: 

1. Paragraph 110.21(a)(1): New general 

license for the export of low-enriched 
uranium in coniaminated items or 
substances. 

2. Paragraph 110.21(b)(1): New general 
license for the export of up to 0.001 
effective kilogram per shipment of any 
special nuclear material. 

3. Paragraph 110.2l(b](2J: New general 
license for the export of replacements 
for damaged or defective fuel elements. 

4. Paragraph 110.22(a)(2): Revision to 
the general license for export of thorium 
to conform with revisions in the 
international export control (COCOM) 
embargo list. 

5. Section 110.23: Revisions to general 
licenses to export byproduct material to 
provide for expanded authority to 
export tritium and other byproduct 
material with an atomic number greater 
than 83 (e.g., californium-252, 
neptunium-237 and berkelium-249). 

6. Paragraph 110.23(b): Revision to the 
general license to export americium-241 
to restrict generally-licensed exports to 
certain destinations (i.e., the general 
license is limited to americium-241 
incorporated in petroleum exploration 
equipment). 

7. Section 110.24: Increase in the 
amount of deuterium authorized for 
export under a general license. 

8. Section 110.25: Revision to the 
general license to export nuclear grade 
graphite to cover exports of fabricated 
nonnuclear-related commercial products 
[e.g., electrodes, golf clubs, fishing rods, 
etc.). 

9. Paragraph 110.22(bJ: Increase from 1 
to 10 kilograms of source material 
authorized for export under general 
license. This revision conforms with 
revisions of the COCOM embargo list 
and is consistent with the export control 
guidelines in IAEA INFCIRC/254, 
"Guidelines for Nuclear Transfers" 
(Supplier Guidelines). 

10. Section 110.26: New general 
license for the export of nuclear reactor 
components to light water- or heavy 
water-moderated research or power 
reactors in designated countries which 
have acceptable nonproliferation 
credentials and which have also 
provided the U.S. with generic 
assurances that they meet the Section 
109 criteria of the Atomic Energy Act. 
Except for France, NPT adherence or 
acceptance of full-scope IAEA 
safeguards is a necessary condition for 
placing a country on the authorized list. 
Persons making exports under this new 
general license are also required to 
submit an annual report of all 
components shipped during the previous 
calendar year. · 

11. Section 110.27: New general 
license for.the import of special nuclear 
material, except for spent fuel in 
quantities exceeding 100 kilograms. 

In addition to the new and revised 

general licenses, the following 
amendments have been made to Part 
110: , 

1. Sections 110.1 and 110.3 through 
110.5 are revised and simplified. 

2. In § 110.2, editorial changes are 
made and definitions added for "NPT" 
and "IAEA." The "Nuclear grade 
graphite" definition is also revised to 
conform with international export 
control guidelines and the definition of a 
"person" is revised to clarify that, with 
respect to imports, the Department of 
Energy is not considered a person. 

3. Section 110.6 is revised to (1) cover 
produced SNM and (2) eliminate the 
requirement for approvals in cases 
where the retransfer has been approved 
in the context of a previously issued 
NRG export license. 

4. Former §§ 110.11 and ·110.12 are 
deleted because they are replaced or 
encompassed by the proposed new 
general licenses in I 110.27 and 
§ 110.2l[b](l), respectively. Former 
§ 110.13 is redesignated § 110.11. 

5. Paragraph 110.30(d), concerning 
consolidated license applications, has 
been revised to eliminate the two year 
time period limitation and the restriction 
to "reasonably similar circumstances." 
These provisions, which stem from· 
subsection 126a.(2) of the Atomic Energy 
Act, apply only to single Commission 
findings involving multiple export 
license applications. 

6. Section 110.30 is revised and 
expanded in scope to encompass the 
provisions of existing § § 110.30, 110.35, 
and 110.36 [except that the requirement 
in former § 110.36(b) is deleted as 
unnecessary]. 

7. Section 110.31 is revised to 
incorporate, in simplified for-m, the 
provisions of former § § 110.31 through 
110.34. 

8. Former § 110.35(b) is deleted as 
unnecessary.· · 

9. Sections 110.40 and 110.41 are 
revised for clarification and to expand 
the categories of cases not requiring 
Executive Branch review. 

10. In § 110.42, editorial changes are 
made and certain provisions from 
former § 110.44 are added so that 
§ 110.42 contains a comprehensive 
listing of all the applicable export 
licensing criteria for NRC-licensed 
equipment and material. The changes 
also specify that health and safety 
findings (pertaining to health and safety 
in the U.S.) are required only for 
issuance of licenses to export 
production and utilization facilities. 

11.:ln § 110.43, the provision for 
"countrywide" physical security . 
findings has been expanded to cover 
exports of all categories of nuclear 
material. 

12. In § 110.44, editorial changes are 
made to accommodate the transfer of 
certain provisions to § 110.42. Changes 
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are also made to reflect the fact that 
byproduct material export license 
applications, for which the Commission 
cannot make the requisite statutory 
findings after receipt of favorable 
Executive Branch judgments, will not be 
referred to the President for action since 
applicable statutes do not contemplate 
referral. These applications will be 
denied by the Commission. 

13. Section 110.45 is revised to specify 
that its provisions do not apply to 
byproduct material exports. 

14. In § 110.50, paragraph (b)[3) is 
deleted as unnecessary. 

15. Section 110.51 is revised to specify 
that license amendments are not 
required for certain changes in 
intermediate consignees. 

16. In § 110.70, the categories of 
license applications noticed in tne 
Federal Register are revised to eliminate 
noticing requirements for imports and 
for low-enriched uranium export license 
applications and applications for export 
of less than five effective kilograms of 
plutonium, high-enriched uranium or 
uranium-233. 

17. Editorial changes are made in 
§§ 110.83 and 110.84. 

18. Section 110.80 is revised to clarify 
certain filing and service requirements. 

19. Paragraphs (b) and (c) of§ 110.91 
are deleted since their provisions for 
public dissemination of Commission 
staff and Executive Branch views are 
adequately covered in § 110.72. The 
Commission intends to adhere to its 
practice of making unclassified staff and 
Executive Branch views promptly 
available to the public. 

:m. Paragraph 110.103(a) is revised to 
eliminate the requirement for binding 
hearing documents on the left side. 

21. The contents of former Appendix 
A are incorporated into new§§ 110.8 
and 110.9. 

22. A new Appendix A is added which 
lists gas centrifuge enrichment plant 
components which are under NRC's 
export licensing authority. This 
appendix was published in the Federal 
Register originally as part of an 
interpretative rule on January 24, 1984 
(49 FR 2881). 

23. Appendix C is redesignated 
Appendix B and footnote c to the 
appendix is revised to conform to IAEA 
INFCIRC/225-Rev. 1. 

Analysis of Public Comment 

The public comment period on the 
proposed rule expired April 17, 1984. 
The NRC received comments from six 
sources including individuals, 
businesses, and the Executive Branch. 
The following discussion summarizes 
the comments received and describes 
the actions taken in response to these 
suggestions. 

Nuclear Control Institute. The Nuclear 

Control Institute (NCI) comments, in 
general, objected to any amendments 
which would relax the Commission's 
existing export licensing regulations. 
The Commission shares NCI's concern 
regarding the continued necessity of 
strong export licensing regulations 
which are rigorously implemented and 
enforced. The Commission has 
exercised proper caution in this regard 
by assuring that the amendments, 
insofar as they alter current 
requirements, involve only nonsensitive 
matters which do not affect existing 
rigorous controls over proliferation
sensitive nuclear commodities. 

NCI also suggested that the 
Commission delay action which affects 
component exports until completion of 
action on several pending legislative 
proposals directed at nuclear component 
,exports. Although these proposals failed 
to pass during the 98th Congress, the 
Commission recognizes that eventual 
passage of some of the bills if 
resubmitted would require changes in 
Part 110. The Commission will take 
action to amend Part 110 promptly upon 
the passage of any legislation requiring 
amendments to the regulations. 
However, in view of the delay in final 
consideration of the contemplated 
legislative changes, the Commission 
believes that the pending Part 110 
amendments should be implemented as 
planned. This is particularly so since 
only one portion of the amendments 
would be affected by the legislation as 
originally proposed. 

NCI also had several comments 
directed at specific proposed 
amendments to which the Commission 
rei;ponds as follows: 

1. Section 110.6: NCI objects to the 
proposed amendment to§ 110.6 which 
would clarify that retransfers of material 
and equipment approved in the context 
of an export license do not require 
separate Department of Energy (DOE] 
approval as a "subsequent 
arrangement" under the requirements of 
ihe Nuclear Non-Proliferation Act of 
1978 (NNPA). 

The Commission does not agree that 
this amendment would conflict with the 
requirements for separate DOE review 
under section 131 of the Atomic Energy 
Act. The amendment simply clarifies 
what has, in fact, been Commission and 
Executive Branch practice since 
enactment of the NNPA in 1978. 
Separate reviews are required only 
when the ultimate end use is not known 
at the time of the original export license 
application. A typical case involves the 
export of low-enriched uranium fuel for 
fabrication in one country and then 
reexport to a second country for 
installation in a power reactor. In these 
cases, the Commission views the 
application as an export to the second 
country with an intermediate consignee 

in the first country. The Executive 
Branch and the Commission have 
agreed that it is unnecessary to require a 
separate (and duplicate] DOE review of 
the reexport to the ultimate consignee in 
the second country. The Commission 
notes that such retransfer approvals do 
not extend to retransfers for such 
sensitive end uses as reprocessing. . 
These types of retransfers will continue 
to be subject to separate DOE review as 
a "subsequent arrangement" under 
section 131 of the Atomic Energy Act. 

2. Section 110.7: NCI objects to the 
Commission's practice (since 1978) of 
conforming its export licensing 
jurisdiction with the international export 
control "Trigger List" and suggests the 
Commission's jurisdiction should be 
expanded to cover additional 
proliferation-sensitive items. 

The Commission agrees with NCI that 
there are many commodities outside 
NCR's jurisdiction which may be 
significant from a nuclear proliferation 
standpoint. Nevertheless, the 
Commission does not believe there is 
any need to change the scope of NRC's 
export licensing jurisdiction because 
section 309(c] of the NNPA provides for 
adequate nonproliferation export 
controls over nuclear commodities 
licensed by the Department of 
Commerce. The Commission staff has 
worked closely with the Executive 
Branch in establishing the Commerce 
Department's export control "Nuclear 
Referral List" and consults with the 
Executive Branch on frequent occasions 
with regard to individual export license 
applications for items on this list. It is 
also relevant to note that the great 
majority of items licensed by the 
Commerce Department are so-called 
"dual-use" items, such as high speed 
computers, which have predominantly 
nonnulcear end uses. The Commission 
believes that, as a general matter, it is 
good administrative practice to limit the 
Commission's·export licensing authority 
exclusively to nuclear items, where 
NRC's expertise is greatest, and to rely 
on the Commerce Department to consult. 
with the Commission on those 
Commerce-licensed dual-use exports 
with potential p!'oliferation significance. 

3. Paragraph 110.21(b)(2): NCI objects 
to the scope of the c;ommiesion's 
proposed new general license for the 
export of replacement fuel elements. To 
reduce the risk of misreporting as a 
means of accumulating low-burn-up 
spent fuel containing weapons-grade 
plutonium, NCI recommends that the 
general license be valid only until fuel 
elements are used in a reactor or for a 
period of one year after the initial export 
authorization. 

The Commission does not agree with 
NCI's contention that the proposed 
general license would pose a realistic 
proliferation th;-ea t. Licensing 
experience since 1975 indicates that its 
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provisions would need to be used only 
on rare occasions and where 
expeditious export is critical. In 
addition,.there are only a limited 
riumber of exporters of enriched 
uranium fuel and significant exports of 
this material would also probably be 
subject to DOE enrichment contracts. 
These factors significantly minimize the 
risk of proliferation concerns with 
respect to the proposed general license. 
Accordingly. the Commission does not 
believe it necessary to make any change 
to the proposed general license. . 

4. Section 110.26: NCI recommends 
that the proposed component general 
license be revised to require · 
notifications to the Commission of 
shipments under the license within 60 
days of each export rather than a single 
annual report. NCI believes that this 
more rigorous reporting requirement 
would reduce the risk of the piecemeal 
accumulation of sensitive component 
exports. 

While the suggested change would 
moderately increase the Commission's 
ability to monitor shipments, the 
significant increase in administrative 
reporting requirements on licensees that 
this change would entail (i.e., several 
hundred individually reportable 
shipments can be expected to be made 
under the general license at various 
times throughout a typical year) would 
far outweigh the-modest decrease in 
proliferation concern, particularly since 
the general license would not apply to 
countries with significant potential 
proliferation concerns. In view of the 
limited number of countries involved 
and the lengthy period of time which 
would be required to construct an 
unauthorized reactor via the diversion 
route, the Commission concludes that an 
annual reporting requirement would be 
sufficient. However, the Commission 
will, as NCI proposed, review annually 
the proliferation implications of the 
components exported under the general 
license, and place the annual reports in 
the Public Document Room. 

NCI also questioned the inclusion of 
Taiwan and South Korea on the list of 
countries which would be eligible to 
receive U.S. components under the 
proposed component general license. 

In view of Taiwan's and South 
Korea's status as parties to the Nuclear 
Nonproliferation Treaty (NPTJ and their 
nonproliferation credentials, the 
Commission has decided not to revise 
the list of countries as proposed. The 
Commission shares, however, NCI's 
general concern that exports under the 
proposed general license warrant 
careful monitoring. Accordingly, the 
Executive Branch has been notified 
formally by the Commission that NRC 
intends to monitor closely the activities 
of countries on the eligible lists and wi.11 
not hesitate to take steps, after 

consulting with the Executive Branch, to 
revise a country's status if changed 
circumstances warrant. 

5. Paragraph 110.30(d): NCI objects to 
the proposal to relax the existing 
limitations on consolidated license 
applications. 

The Commission has decided not to 
accept the comment and change the 
amendment as requested. In view of the 
extremely wide range in proliferation 
significance of the various commodities 
licensed by NRC, it is not possible to 
devise any practical general guidelines 
for the scope and duration of individual 
export licenses. Conversely, a detailed 
set of export licensing guidelines for 
each commodity (and form of 
commodity) would be excessively 
complicated for incorporation into Part 
110. Accordingly, the Commission will 
continue to exercise its careful case-by
case judgment regarding the 
appropriateness of any requested 
consolidated license application. For 
example, exports of high-enriched 
uranium will continue to be licensed 
individually. On the other hand, because 
of the limited proliferation concerns 
involved, unnecessary burdens would 
be imposed on exporters and the NRC 
staff if separate export licenses for each 
shipment of low-enriched uranium (LEU] 
fuel to power reactors in countries with 
good nonproliferation ·credentials are 
required. Furthermore, even for these 
countries, all long-term licenses are 
reviewed on an ongoing basis by the 
~on:imission. Should a material change 
m circumstances arise in the importing 
country, the Commission has sufficient 
authority to take appropriate action, · 
including suspension or revo"cation of 
active export licenses. 

6. Paragraph 110.35(b]: NCI objects to 
the proposed deletion of the requirement 
for license applicants to amend their 
applications whenever substantive 
changes occur before the license is 
issued. 

The Ccmmission continues to believe 
that this provision should be deleted. If 
there should be a significant change in 
the export request, such as a change in 
the type of quantity of material or its 
destination, an applicant would be 
required, in its own self-interest, to 
notify the Commission. Otherwise the 
license as eventually issued by the 
Commission would not reflect the 
change in facts and could not be used. 

7. Sections 110.40 and 110.41: NCI 
objects to the proposed revised 
guidelines for referring export license 
applications to the Commission and the· 
Executive Branch for review. 

The Commission does not agree that 
these proposed internal procedures for 
processing the less significant export 
license applications are inappropriate. 
The lack of Commissioner or Executive 
Branch review of certain categories of 

exports does not lessen in any .way the 
substantive review of each application 
by the NRC staff with respect to 
compliance with statutory requirements. 
In addition, if there are significant · 
changes in circumstances involving 
particular exports or recipient countries, 
the NRC staff will continue its practice 
of referring these cases to the Executive 
Branch and/or the Commissioners. Such 
referrals are contemplated by 
§§ 110.41(al(8) and 110.40(b)(7). 

8. Paragraph 110.41(d)(8): NCI objects 
to the proposed deletion of the dollar 
limit ($10,000) cutoff for those cases 
requiring Executive Branch review. 

The Commission believes that a more 
meaningful basis for judging the 
proliferation significance of a particular 
export is the country of destination; This 
·consideration led to the proposal to ' 
amend § 110.41 to delete the dollar 
cutoff criterion and replace it with a 
requirement that all export license 
applications for countries with 
questionable nonproliferation 
credentials be referred to the Executive 
Branch. Accordingly, the Commission 
has not retained the dollar limit. · 

9. Sections 110.44, 110.45(c): NCI 
objects to the proposed editorial .. 
amendment to§ 110.45(c] which would 
require the Commission to issue an 
export license if "applicable statutory . 
provisions are met." NCI prefers leaving 
license issuance optional and also. 
revising the related provision in § 110.44 
to conform with§ 110.45(c]. . 

The Commission does not agree with 
this position since, if.all applicable 
statutory provisions have been 
determined by the Commission to be 
met, there is clearly no basis for the . 
Commission to withhold issuance of the 
requested export license. Further, 
Section 126 b. of the Atomic Energy Act 
of 1954, as amended, requires the . 
Commission to _issue an export license 
when all applicable statutory 
requirements have been met. 

10. Section 110.70: NCI objects to the 
proposal to eliminate Federal Register 
noticing requirements for low-enriched 
uranium fuel export license applications. 

While the Commission agrees with 
NCI that public participation in the 
Commission's export license reviews 
should be permitted, it does not believe 
that this necessitates that all low 
enriched fuel export license applications 
be noticed in the Federal Register. · 
Copies of all applications will continue 
to be placed in the Commission's Public 
Document Room. In addition, the great 
majority of persons interested in the 
Commission's export license 
proceedings are on a mailing list which 
provides a monthly list of all new NRC 
export license applications received. 
(Others desiring this listjng can be . 
added to the mailing list by contacting 
NRC's Office of International Programs). 
The list of applications received will 
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normally be received in time for 
recipients to submit comments to the 
Commission on the pending applications 
_prior to license issuance. The 
Commission believes that these latter 
means are more effective than Federal 
Register noticing in making interested 
parties aware of pending NRC export 
license applications. As an extra 
precaution, however, the Commission 
will continue to notice in the Federal 
Register receipt of license applications 
with potential proliferation significance, 
such as all proposed exports of 
significant quantities of high-enriched 
uranium. 

Mr. E. Nemethy. Mr. Nemethy had 4 
comments, none of which. in the 
Commission's view, warranted any 
revisions to the amendments as 
proposed. Mr. Nemethy's comments, and 
the Commission's responses to them, are 
as follows: 

1. Paragraph 110.41[a)[7) requires 
Executive Branch review for export 
license applications to embargoed 
countries (i.e., those listed in § 110.28). 
Mr. Nemethy asked how it is possible to 
consider approving exports to 
"embargoed" countries. 

The Commission would not normally 
consider licensing exports to countries 
listed in § 110.28 in view of the U.S. 
Government's general embargo on U.S. 
trade with those countries. However, 
although there have been no export 
licenses to an embargoed country issued 
to date, the Commission recognizes that 
it may be appropriate to consider 
exceptions to the general embargo in 
certain situations, such as the export of 
medical radioisotopes for humanitarian 
purposes. 

2. Mr. Nemethy asked why the USSR 
isn't included on the lists of embargoed 
or restricted destinations. If the USSR is 
permitted to receive imports under the 
proposed general licenses, what would 
prevent it from reexporting the material 
to an embargoed destination? · 

With regard to Mr. Nemethy's first 
point, the Executive Branch and the 
Commission do not believe that the 
USSR poses any foreign policy concern 
or any proliferation risk with respect to 
any of the non-sensitive commodities 
under NRC's existing or proposed 
general licenses. With regard to Mr. 
Nemethy's second point, if the USSR 
should begin to retransfer NRC general
licensed commodities to embargoed 
countries in violation of Part 110, the 
Commission would clearly have grounds 
to consider placing the USSR on the 
restricted or embargoed country lists. 

3. Mr. Nemethy asked what would 
prevent the USSR. or any other country, 
from retransferring any NRC-licensed 
export to a third country without 
obtaining DOE approval as required by 
§ 110.6. 

The Commission acknowledges that 
foreign countries could subvert U.S. 
export controls by diverting NRC
licensed exports from their original 
intended end use. There are actions that 
the U.S. Government can take, and has 
taken, however, to counter these 
concerns. For exports of proliferation 
significance, such as exports of reactors 
and significant quantities of special 
nuclear material, exports must be made 
under formal agreements for 
cooperation which contain explicit 
requirements for obtaining the prior 
consent of the U.S. Government before 
retransfers of U.S.-origin material can 
take place. As a result, any 
unauthorized retransfer would be a 
violation of the terms of the agreement' 
and grounds for taking appropriate 
diplomatic action including cessation of 
further nuclear cooperation. For less 
significant commodities, the primary 
means for controlling reexports is 
through the export licensee. The 
Commission has the authority to impose 
appropriate sanctions on such licensees 
in cases of violations of any export 
license terms. In addition, the 
Commission could refuse to issue any 
new licenses for export to countries 
which permit the unauthorized 
retransfer of NRC-licensed commodities 
to third countries. To date, the 
Commission is not aware of any 
examples of the unauthorized retransfer 
by any country of any NRG-licensed 
commodity. 

4. Mr. Nemethy asked, with reference 
to the proposed general license in 
§ 110.21, what would prevent an · 
exporter from exporting m.aterial for use 
in the specified proscribed sensitive 
activities and then later denying that he 
had any advance knowledge of the 
activities. 

The Commission recognizes that in 
certain instances it may be difficult to 
establish that a violation is willful. This 
is particularly the case with respect to 
the proposed end use restrictions in 
§ 110.21. Because of this situation, the 
Commission has limited severely the 
quantities and forms of materials that 
may be exported under a general license 
so that, even in the case of a deliberate 
violation, the proliferation risk would be 
minimal. 

The Atomic Industrial Forum {AIF). 
AIF was generally in favor of the 
proposed amendments. It commented 
that reactor pressure tubes should be 
eligible for export under the proposed 
general license in § 110.26. 

The Commission agrees with AIF's 
comment that reactor pressure tubes are 
eligible for export under the proposed 
general license in I 110.26 and the final 
rule has been correspondingly modified. 
The Commission also notes AIF's 
suggestion that NRC replace DOE as the 
agency responsible for obtaining official 

assurance letters from foreign 
governments with respect to proposed 
nuclear exports. The Commission plans 
to consult further with the Executive 
Branch on this matter. 

The Department of Energy (DOE). 
DOE raised questions concerning the 
proposed general license for the export 
of Neptunium-237. 

After consultation with DOE and the 
other Executive Branch agencies, it was 
concluded that it would be appropriate 
to adopt a limited Neptunium-237 
general license which will permit the 
export of up to 1 gram per shipment and 
10 grams per year to any one country. 
The previously proposal general license 
would have permittep the export of up 
to 1 kilogram of Neptunium-237 per year 
to any one country. 

The Petroleum Equipment Suppliers 
Association (PESA). PESA claimed that 
the proposed general license for the 
export of Americium-241 could place 
undesirable constraints on the 
development of oil and gas resources 
around the world and recommended 
that the general license be modified. 

The Commission has consulted with 
the Executive Branch on this matter and 
agreement has been reached to modify 
the proposed general license fo permit 
exports of Americium-241 when 
contained in petroleum exploration 
equipment in quantities of up to 20 
curies per device and 200 curies per year 
to countries listed in I 110.28. This 
modification will permit the unrestricted 
export of Americium-241 for the oil and 
gas exploration purposes cited by PESA. 

3M Company. 3M objected to the 
revised general license in§ 110.23(a)[4) 
because it would revoke the provisions 
of the former general license in 
§ 110.24(c)(4) which permitted the 
essentially unrestricted export of 
polonium-210 in static eliminators. 

The restriction on static eliminator 
exports was unintentional. The 
Commission has consulted with the 
Executive Branch and· agreement has 
been reached to reinstate fhe former 
general license which will permit the 
continued export under general license 
of polonium-210 when contained in 
static eliminators. In addition, the 
Executive Branch has requested 
additional time to review the proposed 
general license for the export of 
polonium-210 when not incorporated in 
static eliminators. Accordingly, that 
proposed general license will not be 
adopted at this time. 

Miscellaneous. The proposed 
language covering end use restrictions 
on general licenses in §§ 110.21(b] and 
110.22(b] has been moved to I 110.ZO(d] 
so that the restrictions now apply to all 
exports under general license. The 
proposed general license for the export 
of nuclear grade graphite has been 
modified to make it simpler and clearer. 
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The list of restricted destinations in 
§ 110.29 has been updated. Finally, the 
definition of a "person" in A 110,2 has 
been revised to specify that, with 
respect to imports, DOE is not defined 
as a person. 

Note.-DOE has separate statutory 
authority to Import nuclear equipment and 
material. As a result of this latter change. the 
proposed DOE contractor Import exemption 
in I 110.11 is no longer necessary and it has 
been deleted. The Commission has concluded 
that the amendments are no\ inimical to the 
common defense end security, do not 
constitute an unreasonable risk to the public 
health and safety, end will not result in any 
activity which adversely affects the 
environment. Furthermore, the amendments 
ere consistent with the Atomic Energy Act of 
1954, es e~ended by the Nuclear Non
Proliferation Act of 1978, end do not conflict 
with the eefeguerds criteria of the 
International Atomic Energy Agency. 

The amendments are not inconsistent 
with the obligations of the United States 
under any treaty or international 
arrangement, including the Treaty on the 
Non-Proliferation of Nuclear Weapons. 

CoMPARISON OF FORMER REGULATIONS WITH 

New CHANGES 

New 

A. Special -- material: 
1. Law..,nriched 1nntum 

u n,sidual cx,n
tion (1110.21(8)(1)). 

2. Ona effective gram Cl' 
leu of SNM to countries 
na1 listed in I 110.29 Cl' 
1110.29 I (110.2111>)(1)). 

3. Replacement !uet ol&
menls to countrieo not 
lisled In 1110.28 Cl' 
I 110.29 (§ 110.2111>)(2)). 

B. Source material: 
,. Thorium In alloys In COl>

Cfflllrationl of . 5"' Cl' 

- lo coun1rle8 not 
listed In f 110.28 
(§ 110.22(0)(2)). 

2. Source malarial In Indi
vidual llhipmen1S of 10 
llilograme Cl' lllsa to 
coun!rlea not listed In 
1110.28 Cl' 1110.29 
(1110.22(b)). 

C. Byproducl material: 
1. Byproduct m11terial with 

an atomic ....- gr1111t
• than 83, except po!o
rium-21 o, americium-241 
and neptunium-237 
If 110.23(al(1)). 

2. Tritium In light oourc:M 
up lo 10,000 .,..;.,. per 
shipment (I 110.23(e)(2)) 

3. Tritium in any dispef9ed 
form in lhipmen1s of 100 
a.mes 01 lea 
(§ 110.231aJ(3)). 

4. Noplunoum-237 in !11,ip, 
menll ol 1 gram Of -. 
(§ 110.23(a)(5)). 

5. T- In any form In 
911"""'"18 ,of 100 curies 
or lesll to countries not 
Nsted in I 110.28 OI 
I 110.29 (I 11023(b)). 

D. Deuterium: 

Former 

None. 

None. 

None. 

Thorium In airaall par11 only 
(§ 110.23(b)(2)). 

lndlviduel shipments or 1 
kilog<am (I' less 
(§ 110.23(8)(1 )). 

Americium-241 only 
11 110.24(d)). 

100 curies per shipment llmi
.,tion (except in airctB11 
oafety devicti) §11024 
lbl and (cl). 

Some, bu1 limlled to cer1tlln 
disperwd tom,a only 
(§ 11024(c)). 

None. 

None. 

1, DeU1erium In ohipmenl9 90 grams or heavy water (18 
of 1 kilogram "' less grame or deulerium) "' 
(§ 11024(a)). less P8I' shipment 

(§ 110.25). 

COMPARISON OF FORMER REGULATIONS WITH 

NewCHANGES--Continued 

New FOfflMlt' 

2 Deuterium in shipments None. 
ol 10 kilograms Cl' leas 
to countnas not listed in 
§ 110.28 Of § 110.29 
(§ 110.24(bl). 

E. NLK:lear grade graphi111 in Shipmenta al up lo 100 lcib-
sllipments ot up to 100 grams only (§ 110.26). 
kilog;ams Of in labricaled 
non-nuclear rotated com-
mertial products (0110.25). 

F. Nuclear reector compo- None. 
nents to certain countrie& 
(§ 110.26). 

G. lmpor1s (§ 110.27) ................ FOffllCllty authonzed under 
exa,,plion ~ no .... 
1horfll' for SNM lmpOl1a 
(§ 110.11). 

H. Slgnlflcanl 01ller Cllmgea to Pert 11D 

(Olher then general licemlel 

A.. SectlOn 110.6 ·---··--.. -... Elimination al n,quiramenlll 
IOI prior approval or ,. 
tranaf<n - IUCl1 ... ....,... __ ap-

proved In the con1oxt ol 
Issuing the original export 
llcenle. 

B. Section 110.30(dl ....... _ .. ___ Elimination or prOllislon Nmll· 
;,,;g conoolidated license 
applicatione 1o ""' year 
duration. 

C. Seclion 110.41.. .................... Expansion or authority tor 
NRC lo process minOI ap, 
pficatlons without referral 
Ill lhe ExecutiYe Branch 
fLe.. emphuio would bG 
placed on ,_ng .... 
porta for eensilille and 
l&Se$ Cl' initial e,cpor1a lo 
,-facjlilies). 

D. Section 110.42 ...................... Clarification that health and 
aalety findings ..,. not re
quired with respect ID the 
impact abroad of rQCIOI 
exporla. 

E. Section 110.50 ...................... Elimiration of n,qui'ernent to 
rel\Jm expired lie...- to 
NRC. 

F. Section 110.51._ .. _, ___ ,_ ... Elimination cl requi,emenl to 
obtain licenN amendments 
IDr: (1) Changes In value 
(bU1 not quantity) al ruc:11>
• equipment (2) changes 
in addr811189 of consign· 
ees; and (3) addition of 
oow lntermediofe consign
- for component llcen
oees. 

G. Sec:ion 11 o. 70...................... Elimination of mquirement to 
notice ,_pt in lhe Fm
ERAL REGISTER or epplica• 
Uons tor impor1a and IOI 
export ol LEU and leso 
than 5 kgl. ol HEU, I.J-233 
or plutonium. 

Environmental Impact: Categorical 
Exclusion · 

The NRC has determined that these 
amendments are a categorical exclusion 
under 10 CFR 51.22(c)(1). Therefore, 
neither an environmental impact 
statement'nor an environmental 
assessment has been prepared for these 
amendments. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval numb.er 3150-00?7, 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis on this final 
regulation. This analysis examines the 
costs and benefits of the alternatives 
considered by the Commission. The 
analysis is available for inspection in 
the NRC Public Document Room, 1717 H 
Street NW, Washington, DC. Single 
copies of the analysis may be obtained 
from Marvin R. Peterson, Office of 
International Programs, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone {301) 492-4599. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980 [5 U.S.C. 605[b)), 
the Commission hereby certifies that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities, except to 
reduce the regulatory burden on 
licensees by reducing significantly the 
number of specific license applications 
required. It is estimated that, among the 
approximately 125 exporters/importers 
affected. the number of specific license 
applications per year will be reduced 
from about 450 to 200. Assuming an 
average of one hour to prepare an 
application, this will reduce the cost to 
the public from about $27,000 to $12,000 
per year. 

List of Subjects in 10 CFR Part 110 

Administrative practice and 
procedures, Classified information, 
Export, Import, Incorporation by 
reference, Intergovernmental relations, 
Nuclear materials, Nuclear power plants 
and reactors, Penalty, Reporting and 
recordkeeping requirements, Scientific 
equipment. 

Under the authority of the Atomic 
Energy Act of 1954, as amended, and 5 
U.S.C. 552 and 553, the following 
amendments to 10 CFR Part 110 are 
published as a document subject to 
codification. 

>49 FR 49841 
Published 12/24/84 

10 CFR Part 110 

Export and Import of Nuclear 
Equipment and Material 

Correction 

In FR Doc. 84-31548, beginning on 
page 47191 in the issue of Monday, 
December 3, 1964, make the following 
corrections: 

1. On page 47197, in the first column. 
in § 110.1, the second word in the fifth 
line of paragraph [a) should read "or·. 

2. Also on page 47197, in the second 
column, in § 110.2, the last word in the 
sixth line of the definition for "Person" 
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should read "any". 
, 3. On page 47199, in the third column, 

In I 110.25, the second word in the 
eleventh line of paragraph (b) (the ninth 
line of the-third column) should read 
"machining". 

4. On page 47202, in the second 
column, in I 110.50, the last word in the 
eighth line. of paragraph (b)(3) should 
read "licensee". 

, 5; Also on page 472~2, in the third 
column, the last word in the heading of 
I 110.53.should read "inspections". 

50 FR 12221 
Published 3/28/85 
Effective date will bti published 
et a later date. 

Implementation of the Convention on 
Ph>;sical Protec,tlon of Nuclear Material 

See Part 40 Statementll of Consideration 

)> 1_50 FR 2~742 . 
·Published 5/20/85 
Effective 5/21 /85 ' .. 

10 CFR Par1110 

Export of Reprocessing Plant 
Components 

AGENCY: Nuclear Regulatory 
Commission. . . 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to forther clarify what components are 
especially designed or prepared for use 
In a nuclear fuel reprocessing plant and 
thus are subject to thil'Commission's. · 
export licensing authority. This action . 
will implement the recent decisfon of the 
multilateral.Non-Proliferation Treaty 
Exporters Committee (Zangger 
Committee) to adopt four new 
definitions toils international export 
control Trigger List covering specially 
designed or prepared reprocessing plant 
components. 
EFFECTIVE DATE: May 21, 1985. 
FOR FURTHER INFORMATION CONTACT: 
Marvin R. Peterson, Office of 
International Programs, U.S. Nuclear 
Regulatory Commission, Washington,· 
DC 20555, telephone (301) 492-4599, or 
Joanna M. Becker, Office of the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 492-7630). 
SUPPLEMENTARY INFORMATION: During 
recent years, the U.S. and other nuclear 
supplier.governments have engaged in 
discussions within the framework of the 
Non-Proliferation Treaty Exporters 
Committee (Zangger Committee) to 
further clarify the coverage of the 
international nuclear export control 
"Trisger List". In 1984, agreement was 

reached to specify coverage of certain 
additional components of uranium gas 
centrifuge enrichment plants (see 49 FR 
2881, January 24, 1984). Agreement has 
now been reached on the adoption of 
new definitions of items specially 
designed or prepared for use in nuclear 
fuel reprocessing plants. Currently, all 
specially designed or prepared 
reprocessing components are subject in 
the U.S. to NRC's export licensing · 
control under the provisions of 10 CFR 
110.B(c) of NRC's export/import 
licensing regulations. As a result of the 
Zangger Committee's action, the 
Department of State, as the responsible 
U.S. Government agency for undertaking 
the Zangger Committee negotiations, 
has requested that the Commission take 
appropriate steps to implement the 
Zangger Committee's decision. 

In support of the decision to adopt 
four new definitions of reprocessing 
plant components, the Zangger 
Committee also prepared an . 
introductory note which further clarifies 
the basis for exercising export controls 
over the equipment specified. This note 
reads as.follows: 

Introductory Note: Spent Nuclear Fuel 
Reprocessing 

Reprocessing irradiated nuclear fuel 
separates plutonium and uranium from 
intensely radioactive fission products 
and other transuranic elements. 
Different technical processes can 
accomplish this separation. However, 
over the years Purex has become the 
most commonly used and accepted 
process. Purex involves the dissolution 
of irradiated nuclear fuel in nitric acid, 
followed by separation of the uranium, 
plutonium, and fission products by 
solvent extraction using a mixture of 
tributyl phosphate in an organic diluent. 

Purex facilities have process functions 
similar.to each other, including: · 
irradiated fuel element chopping, fuel 
dissolution, solvent extraction, and 
process liquor storage. There may also 
be equipment for thermal denitration of 
uranium nitrate, conversion of 
plutonium nitrate to oxide or metal, and 
treatment of fission product waste liquor 
to a form suitable for long term storage 
or disposal. However, the specific type 
and configuration of the equipment 
performing these functions may differ 
between Purex facilities for several 
reasons, -including the type and quantity 
of irradiated nuclear fuel to be 
reprocessed and the intended 
disposition of the recovered materials, 
and the safety and maintenance 
philosophy incorporated into the design 
of the facility. 

The equipment listed below performs 
key reprocessing functions. Each comes 
into direct contract with the irradiated 
fuel of process liquor and operates in an 
environment characterized by criticality, 

radiation, and toxicity hazards. These· 
make remote control of the process 
essential. 

(1) Fuel element chopping. The · 
equipment breaches the cladding of the 
fuel to expose the irradiated nuclear 
material. Especially designed metal 
cutting shears are the most commonly 
employed. Although advanced 
equipment, such as lasers, may be used. 

(2) Dissolvers. Dissolvers normally 
receive the chopped up spent fuel. In · 
these critically safe vessels,.the 
irradiated nuclear material is dissolved 
in nitric acid and the remaining hulls 
removed from the process stream. 

(3) Solvent extractors. Solvent 
extractors both receive the solution of 
irradiated fuel from the dissolvers and 
the organic solution which separates the 
uranium, plutonium and fission 
products. Solvent extraction equipment 
is normally designed to meet strict 
operating parameters, such as long 
operating lifetimes with no maintenance 
requirements or adaptability to easy 
replacement, simplicity of operation and 
control, and flexibility for-variations in 
process conditions. 

( 4) Holding or storage vessels. Three 
main process liquor streams result from 
the solvent extraction step. Holding or 
storage vessels are used in the further 
processing of all three streams, as 
follows: 

(a) The pure uranium nitrate solution· · 
is concentrated by evaporation and 
passed to a denitration process where it 
is converted to uranium oxide. This · 
oxide is reused in the nuclear fuel cycle. 

(b) The intensely radioactive fission 
products solution is normally 
concentrated by evaporation and stored 
as a liquid concentrate. This concentrate 
may be subsequently evaporated and 
converted to a form suitable for storage 
or disposal. 

(c) The pure plutonium nitrate solution 
is concentrated and stored pending its 
transfer to further process steps. In 
particular, holding or storage vessels for 
plutonium solutions are designed to 
avoid criticality problems resulting from 
changes in concentration and form of 
this stream. 

(5) Plutonium nitrate to oxide 
conversion system. In most reprocessing 
facilities, this final process involves the. 
conversion of the plutonium nitrate 
solution to plutonium dioxide. The main 
functions involved in this process are: 
process feed storage and adjustment, 
precipitation and solid/liquid 
separation, calcination, product 
handling, ventilation, waste 
management, and process control. 

(6) Plutonium oxidE' to metal 
conversion system. This process, which 
could be related to a reprocessing 
facility, involves, the fluorination of 
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plutonium dioxide normally with highly 
corrosive hydrogen flouride, to produce 
plutonium fluoride which is 
subsequently reduced using high purity 
calcium metal to produce metallic 
platonium and a calcium fluoride slag. 
The main functions involved in this 
process are: fluorination (e.g., involving 
equipment fabricated or lined with a 
precious metal), metal reduction (e.g., 
employing ceramic crucibles), slag 
recovery, product handling, ventilation, 
waste management, and process control. 

These processes, including the 
complete systems for plutonium 
conversion and plutonium metal 
production, may be identified by the 
measures taken to avoid criticality (e.g., 
by geometry), radiation exposure (e.g .. 
by shielding). and toxic hazards (e.g., by 
containment). 

Regulatory Action Required 

Currently, Part 110 specifies 
reprocessing plant component export 
licensing requirements for only (1) fuel 
element chopping machines; (2) 
criticality safe tanks; (3) countercurrent 
solvent extractors; and (4) process 
control instrumentation. The Zangger 
Committee's recent action will require 
the amendment to the solvent extractor 
entry in § 110.8(c)(3) and the addition of 
three new items: (1) Chemical holding or 
storage vessels; (2) plutonium nitrate to 
plutonium oxide conversion systems; 
and (3) plutonium metal production 
systems. 

Because this amendment involves a 
foreign affairs function of the United 
States, Commission notice of proposed 
rulemaking and public procedures 
thereon are not required by section 553 
of Title 5 of the United States Code. 
Since the State Department has 
requested expeditious action on this 
amendment in order to meet 
international commitments, the 
Commission finds that good cause exists 
for making the amendment effective 
without the customary 30-day notice. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
amendment is a categorical exclusion 
under 10 CFR 51.22(c)(1). Therefore, 
neither an environmental impact 
statement nor an environmental 
assessment has been prepared for this 
amendment. 

Paperwork Reduction Act Statement 

This final rule contains no information 
collection requirements and therefore is 
not subject lo the requirements of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). 

Regulatory Analysis 

Adoption of this amendment is 
necessary in order to maintain U.S. 
consistency with U.S.-supported 
internationa: nuclear export control 
guidelines. No other NRC reg11latory 
actions or alternative actions by other 
agencies address this matter nor are any 
alternative courses of action feasible. 
While this amendment impacts all 
potential U.S. exporters of reprocessing 
plant components, it is not expected to 
result in any increased regulatory 
burden since it essentially clarifies the 
scope of existing NRC export licensing 
controls. In addition, to date, NRC has 
neither received an application to export 
any reprocessing plant components nor 

·are any such applications expected in 
the foreseeable future. 

List of Subjects in 10 CFR Part 110 

Administrative practice and 
procedures, Classified information, 
Export, Import, Incorporation by 
reference, Intergovernmental relations, 
Nuclear materials, Nuclear power plants 
and reactors, Penalty, Reporting and 
recordkeeping requirements, Scientific 
equipment. 

Under the authority of the Atomic 
Energy Act of 1954, as amended, and 5 
U.S.C. 552 and 553, the following 
amendment to 10 CFR Part 110 is 
published as a document subject to 
codification. 

51 FR 12598 
Published 4/14/86 
Effective 4/14/86 

10 CFR Part 110 

Llcenolng Requirements tor the Export 
of Nuclear Equipment and Material 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations pertaining to the export of 
nuclear equipment and material: (1) To 
require certain holders of export 
licenses to notify the Commission in 
writing at least 40 days prior to 
exporting Canadian-origin nuclear 
material or equipment: (2) to expand the 
gP:ieral license for byprodur.t material to 
r:Gver the export of americium-241 
contained in industrial process control 
equipment: and [3} to update the list of 
countries in the provisions setting out 
restricted destinations(§ 110.29) by 
deleting from the list certain countries 
that recently have adhered to the 
Nuclear Non-Proliferation Treaty (NPT). 

This c1cticm is necessary to implement 
portions of the U.S./Canada Agreement 
for Cooperation, to correct an oversight 
in the current regulations, and to 
continue the policy of facilitating 
nuclear cooperation with countries 
sharing the non-proliferation go.Jls of the 
United States. 
EFFECTIVE DATE: April 14, 1986. 
FOR FURTHER INFORMATION CONTACT: 
Elaine 0. Hembv. Office of International 
Programs, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
(301} 492-7984 or Joanna Becker. Office 
of the Executive Legal Director, U.S. 
Nuclear Regulatory Commission. 
Washing1on. DC 20555, (301) 492-7630. 
SUPPLEMENTARY INFORMATION: The 
Executive Branch has requested the 
NRC to amend its regulations in 
§ 110.50(b)(3) concerning the notification 
of the export of foreign-origin nuclear 
material or equipment so that it will 
include Canadian-origin nuclear 
material and equipment in addition to 
Australian-origin nuclear material and 
equipment. This action will carry out · 
Article XU, paragraph D of the U.S./ 
Canada Agreement for Cooperation 
which requires the consent of Canadian 
authorities before the Canadian-origin 
nuclear material and equipment may be 
exported from the United States. In most 
cases, Canadian authorities have given 
their prior consent for retransfer at the 
time the material is imported into the 
United States. In other cases, where the 
country of origin is not known at the 
time NRC issues the license, the license 
holdei: or applicant must notify NRC in 
writing at least 40 days prior to actual 
export of the material or equipment in 
order to obtain United States 
Government authorization should the 
nuclear material or equipment be 
determined to be Canadian origin. The 
NRC will consult with the Executive. 
Branch to obtain Canadian consent for 
the shipment. During this period, the 
licensee may not ship the nuclear 
material or equipment until authorized 
by NRC. Consultations normally will be 
completed well within 40 days. 

The NRC is also amending its 
regulations concerning the restrictions 
OJI exports of byproduct material under 
the general license set out in § 110.23(b). 
This amendment will allow the export of 
ume,icium-241 contained in industrial 
prucess control equipment. This 
amendment corrects an oversight in the 
current general license regulations 
covering americium-241 which now 
prohibit the export of americium-241 
exceeding one curie per shipment or 100 
curies per year to countries listed in 
§ 110.29 unless it is contained in 
petroleum exploration equipment. 
Bee;, use it was never the intention of the 
Commission to prohibit exports of 
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americium-241 for legitimate commercial 
use. the regulation will be amended to 
correct this oversight. 

The NRC is also amending its 
regulations in § 110.29, the list of 
restricted destine lions for exporting 
nuclear materials and equipment under 
general licenses, in order to delete the 
following countries: Belize, Bhutan, 
Equatorial Guinea, Kiribati, St. Vincent 
and the Grenadines, and Seychelles. 
These countries are recent adherents to 
the NPT. This amendment removes 
special restrictions on the export of 
nuclear material and equipment to 
certain countries which have adhered to 
the NPT, thereby continuing the United 
States Government policy of facilitating 
nuclear coopera.tion with countries 
sharing U.S. non-proliferation goals. 
Because these amendments.involve a 
foreign affairs function of the United 
States. the Administrative Procedure 
Act provisions governing rulemaking do 
not apply to this action (5 U.S.C. 553 
(a)(i)). Therefore, a notice of proposed 
rulemaking is not required for this action 
and the final rule may be made effective 
upon publication in the Federal Register. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined thal the 
amendments to Part 110 in this 
regulation are the type of action 
described in 10 CFR 51.2Z(cl(1). 
Therefore, neither an environmental 
impaci statement nor an environmental 
assessment has been·prepared for this 
regulation. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of ·1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 3150-0036. 

Regulatory Analysis 
The Commission has prepared a 

regulatory analysis of this final 
regulation.The analysis examines the 
costs and benefits of the alternatives 
considered by the CommissioIL The 
analysis is available for inspection in 
the NRC Public Document Room. 1717 H 
Street, NW .. Washington. DC. Singlr 
copies of the analysis may be obtained 
from Elaine Hemby, Office of 
International Prog;ams. U.S Nuclear 
Regulatory Commission, Washington. 
DC 20555. telephone (301) 492-7984. 

Backfit 

The NRC has determined thal the 
backfit provisions in 10 CFR 50.109 do 
not apply to amendments to 10 CFR Part 
110 rule changes. since the regulations in 
Part110 apply only to the export of 
nuclear facilities. material. and 

components and have no impact on 
domestic facilities. Therefore. a backfit 
analysis has not been prepared for the_~e 
amendments. 

List of Subjects in 10 CFR Part 110 

Administrative practice and 
procedure. Classified inform a lion. 
Rxport. Import. Incorporation by 
reference. Intergovernmental relations. 
Nuclear materials, Nuclear power plan)s 
and reactors. Penalty. Reporting and 
recordkeeping requirements. Scientific 
equipment. 

Pursuant to the Atomic Energy Act {Jf 
1954. as amended, the Energy 
Reorganization Act of 1974, as amendml. 
and 5 U.S.C. 552 and 553 the following 
amendments to 10 CFR Part 110 are 
published as a document subject to 
codification. 

>s1 FR 27825 
Published 8/4/86 
Effective 8/4/86 

10 CFR Part 110 

Licensing Requirements for the Export 
of Tritium 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations for the export of tritium 
under a general license. The revised 
regulations impose more restrictive 
limits on the amount of dispersed tritium 
which can be contained in luminescent 
light sources and other items exported 
under the general license. The revision 
precludes the export of large tritium 
light sources under the general license 
unless the light source is installed in an 
aircraft as a safety device. This action is 
necessary to address the concerns of the 
Executive Branch and other 
governments that the current general 
license regulations covering tritium 
luminescent light sources may r_epresent 
a potential proliferation risk. This 
amendment also defines tritium in order 
to clarify its meaning to exporters and to 
conform NRC's export regulations with 
international guidelines. 
EFFECTIVE DATE: August 4, 1986. 
FOR FURTHER INFORMATION CONTACT: 
Elaine 0. Hemby, Office of International 
Programs, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
(301) 492-7984 or Joanna M. Becker, 
Office of the General Counsel, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, (301) 492-7630. 
SUPPLEMENTARY INFORMATION: The 
Executive Branch has requested that the 
NRC amend its regulations concerning 
the export of tritium contained in 

luminescent light sources under a 
general license. This action is being 
taken as a resuit of a review of tritium 
export controls by the NRC and the 
Executive Branch and consultations 
with other governments which indicated 
that the current general license may . 
represent a potential proliferation 
concern. Section 110.23(a)(2) now 
permits individual shipments of tritium 
in light sources of up to 10,000 curies to 
any country except those listed in the 
embargoed destinations(§ 110.28]with 
no other limitations. The general license 
was intended to cover expo"rts of many 
small tritium light sources for non
nuclear related commercial products 
(e.g .. watch dials, exit signs, etc.). At the 
time the current general license was 
proposed, it was considered 
unnecessary to impose upper limits on 
the amount of tritium contained in each 
light source because most light sources 
contained only a few millicuries of 
tritium up to a maximum of 25 curies. 
However, in recent years, the maximum 
size of light sources has increased 
significantly. For example, tritium light 
panels when used for remote airfields 
contain five light sources of 60 curies 
each, for a total of 300 curies of tritium 
per panel. In these larger quantities, it 
becomes technically easier to extract 
bulk tritium from the light sources and 
divert it to proliferation sensitive end 
uses. To address this concern, the 
current general license provisions of 
§ 110.23(a)(2) which now covers tritium 
in light sources and § 110.23(a)(3) which 
now covers all other items containing 
dispersed tritium in quantities of less 
than 100 curies per item will be 
combined into a single general license 
provision. The revised § 110.23(a)(2) will 
limit exports of tritium in any dispersed 
form under a general license to 10 curies 
per item, 1,000 curies per shipment, and 
10,000 curies per person per year to any 
one country. A limited general license 
authority will be retained at 
§ 110.23(a)(3) to allow the continuation 
of the export of tritium in amounts 
exceeding 10 curies per item when 
installed in aircraft as a luminescent 
safety device. This limited general 
license authority is appropriate because 
many aircraft tritium light sources 
exceed 10 curies and, when installed in 
aircraft, are of minimal proliferation 
concern. 

In summary, exporters of any item 
containing dispersed tritium including a 
luminescent light source in quantities 
greater than 10 curies per item will be 
required to obtain a specific NRC 
license before they may export the item 
unless the item is a light source installed 
in an aircraft as a safety device. 

NRC also will be amending its 
regulations in § 110.2, the list of 
definitions, to add a definition of tritium 
reading as follows: "Tritium" means not 
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only tritium but also includes 
compounds and mixtures containing 
tritium in which the ratio of tritium to 
hydrogen by atoms exceeds one part in 
1,000. This .action clarifies the meaning 
of tritium to exporters, and also 
conforms NRC's export regulations with 
international export control guidelines. 
Finally, a minor editorial change will be 
made in the wording of the current 
general.license provision pertaining to 
the export of bulk tritium in § 110.23(c) 
for the purpose of making it consistent 
with the language in the other general 
license entries. 

The impact of this rulemaking action 
on exporters is expected to be minimal. 
NRC believes less than five exporters of 
tritium light sources will be affected per 
year. With respect to exports of other 
forms of dispersed tritium, NRC also 
believes less than five exporters will be 
affected per year. 

Because this rulemaking involves a 
foreign affairs function of the United 
States and since the Department of State 
has requested expeditious action, notice 
of proposed rulemaking and public 
procedure thereon are not required by 
the Administrative Procedure Act (5 
U.S.C. 553 (a)(l)J, and the final rule rriay 
be made effective upon publication in 
the Federal Register. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that the final 
rule in Part 110 is the type of action 
described in 10 CFR 51.22(c)(l). 
Therefore, neither an environmental 
impact statement nor an environmental 
assessment has been prepared. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 3150-0036. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis of this final rule. The 
analysis examines the costs and 
benefits of the alternatives considered 
by the Commission. The analysis is 
available for inspection in the NRC 
Public Document Room, 1717 H Street, 
NW, Washington, DC. Single copies of 
the analysis may be obtained from 
Elaine Hemby, Office of International 
Programs, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone (301) 492-7984. 

Backfit 

The NRC has determined that the 
backfit analysis provisions in 10 CFR 
50.109 do not apply to amendments to 10 
CFR Part 110 because Part 110 applies 

only to the export and import of nuclear 
facilities, material, and components and 
does not deal with domestic facilities .. 
Therefore, a backfit analysis has not 
been prepared for these amendments. 

List of Subjects in 10 CFR Part 110 

Administrative practice and 
procedure, Classified information, 
Export, Import, Incorporation by 
reference, Intergovernmental relations, 
Nuclear materials, Nuclear power plants 
and reactors, Penalty, Reporting and 
recordkeeping requiremen•s, Scientific 
equipment. 

Pursuant to the Atomic Energy Act of 
1954, as amended the Energy 
Reorganization Act'of 1974, as amended, 
and 5 U.S.C. 552 and 553 the following 
amendments to 10 CFR Part 110 are 
published as a document subject to 
codification. 

51 FR 35997 
Published 10/8/86 
Effective 10/8/86 

Nomenclature Changes To Implement 
Consolidation of OGC and OELD 

See Part 1 Statements of Consideration 

>51 FR 47207 
Published 12/31/86 
Effective 12131 /86 

10 CFR Part 110 

Imports of Uranium from South Africa 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations concerning the import of 
uranium from South Africa under the 
general license. This action is necessary 
lo implement the provision of the 
Cwnprehensive Anti-Apartheid Act of 
1986, enacted October 2, 1986, which 
prohibits the import into the United 
States of uranium ore and uranium 
oxide produced or manufactured in 
South Africa. The final rule deletes the 
g£neral import license with respect to 
the import of any uranium of South 
African origin, thereby precluding the 
import of this material unless a specific 
license is requested and obtained. 
EFFECTIVE DATE: December 31, 1986. 
FOR FURTHER INFORMATION CONTACT: 
Elaine 0. Hemby, Office of International 
Programs, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
(301) 492-7984 or Joanna M. Becker. 
Office of the General Counsel, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, (301) 492-7630. 
SUPPLEMENTARY INFORMATION: On 
October 2, 1986, Public Law 99-440, the 
Comprehensive Anti-Apartheid Act of 

1986 ("the Act"), was enacted to 
establish a framework to guide the 
efforts of the United States to help end 
the apartheid system in South Afric;a 
and to assist in the establishment of a 
nonracial, democratic form of 
government in that country. The Act 
imposes a wide range of measures 
against South Africa to undermine 
apartheid including a ban on the 
importation of uranium ore and oxide 
"produced or manufactured" in South 
Africa. The Treasury Department, in 
Executive Order 12571 of October 27, 
was delegated authority in the Executive 
Branch to implement the Act's 
provisions on the importation of 
uranium (Section 309(a)). The NRC, 
which has independent regulatory 
authority under the Atomic Energy Act 
over the import of uranium, must also 
implement provisions in its regulations 
to conform with the requirements of the 
Act end ensure that these provisions are 
consistent with the provisions of the 
Treasury Department's regulations. 

South Africa, as used in the Act, 
includes the Republic of South Africa; 
any .territory under the administration, 
legal or illegal, of South Africa 
(including Namibia); and the 
"bantustans" or "homelands", to which 
South African blacks ere assigned on 
the basis of ethnic origin, including the 
Transkei, Bophuthatswana, Ciskei, and 
Venda. 

Section 309(a) of the Act prohibits the 
importation into the United States of 
uranium ore and uranium oxide that is 
produced or manufactured in South 
Africa. The NRC's import regulations in 
10 CFR 110.27 currently permit a person 
to import byproduct material or 
unirradiated source or special nuclear 
material, includirig uranium ore and 
uranium oxide, from any country under 
general license if the consignee in the 
United States is authorized to possess 
the material. To implement section 
309(a), the NRC is amending its 
regulations in § 110.27 to delete the 
general license with respect to the 
import of any uranium of South African 
origin. A person wishing to import South 
African origin uranium which is no 
longer permitted for' import under the 
general license in § 110.27 may submit a 
specific license request to import this 
material to the NRC for consideration. 
However, subject to further 
clarifications of the scope of the Act, 
such import license applications may be 
denied under existing law, including 
applications to import material intended 
for further processing in the U.S. (e.g., 
enrichment) and subsequent reexport to 
a third country. . 

It should also be noted that section 
303 of the Act prohibits the import (with 
some exceptions not pertinent here), of 
any products grown, produced, 
manufactured by or otherwise exported 
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by a "parastatal organization" of South 
Africa. A parastatal organization is 
defined as a corporation, partnership or 
·other entity owned or controlled or 
subsidized b)• the South African 
Government, but not a corporation, 
partnership, or entily'which previously 
received start-up assistance from the 
South African'Industrial Development 
Corporation but which is now privately 
owned. This prohibition covers uranium 
in any form, as Senator Lugar noted in 
his remarks introducing S. 2701 (132 
CONG. REC. S. 9889-9898, daily ed. July 

·30, 1986). The Treasury Department 
published regulations implementing this 
section on November 19, 1986 (51 FR 
41907). The Department of State 
published a list of South African 
parastatal organizations on the same 
date (51 FR 41912). 

Environmental Impact: Categorical 
Exclusion · · · 

The NRC has determined that the final 
rule 'in Part 110 is the type of action 
described in 10 CFR 51.22(c)(l). 
Therefore, neither an environmental 
impact statement nor an environmental 
assessment has been prepared. 

PapP.rwork Reduction Act Statement 

This final rule does not contai'n a new 
or amended information collection 
requirement subject .to the Paperwork. 
Reduction Act of 1980.{44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and.Budget under approval number 
3150-0036. · . 

Regulatory Analysis 

· The Commission has prepared a 
regulatory analysis of this final 
regulatio~. The analysis examines the 
costs and benefits of the regulation. The 
analysis is available for inspection in 
the NRC Public Document Room, 1717 H 
Street NW., Washington, DC. Single 
copies of the analysis may be obtained 
from Elaine Hemby, Office of 
International Programs, U.S. Nuclear 
Regulatory Comipission, Washington, 
DC 20555, telephone (301) 492-7984. 

Backfit Analysis 

The NRC has determined that the 
backfit analysis provisions in 10 CFR 
50.109do not apply to amendments to 10 
CFR Part 110 because Part 110 applie.s 
only to the export and import of nuclear 
facilities, material, and components and 
does not deal with domestic facilities. 
Therefore, a backfit analysis has not 
been prepared for this amendment. · 
·uot of Subj~ts in lO CFR Part l10 

Administrative practice and 
procedure, Classified information. 
Export, Import, Incorporation by 
reference, Intergovernmental relations. 

Nuclear material&, Nuclear power plants 
and,reactors, Penalty, Reporting and 
recordkeeping requirements, Scientific 
equipment. 

Pursuant to section 309(a) nf Public 
Law 99-440, the Atomic Energy Act oC 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and 5 U.S.C. 552 and 553 the following 
amendment to 10 CFR Part 110 ie 
published as a document subject to 
codification. 
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FINANCIAL PROTECTION REGUiREMENTS 
AND INDEMNITY AGREEMENTS 

STATEMENTS OF CONSIDERATION 

23FR1151 
Published 2/21 /58 
Effective 2/21/58 

See Part 70 Statements of Consideration. 

25 FR 2944 
Published 4/7/60 
Effective 5/7 /60 

The following amendments to Part 
140 constitute a comprehensive revision 
to this part. 

Notice of proposed issuance of the 
following rules was published in the 
FEDERAL REGISTER on May l; 1959 (24 
P.R. 3508) ... A detailed statement of con
siderations explaining the provisions of 
the following amendments was published 
with the notice of proposed rule making 
at 24 F.R. 3508. Comments flied by in
terested persons have been given care
ful consideration. 

Exceptfor §§ 140.3, 140.6, 140.12, U0.15 
and 140.17, the provisions of the follow
ing amendments are the same as those 
incorporated in the notice of proposed 
rule making. Section 140.6 <concerning 
reports> has been rewritten to clarify the 
obligations of an indemnified licensee 
following a nuclear incident and to 
eliminate the filing of extensive reports 
by a licensee until the extent of the inci
dent· and the need for such reports and 
records have been determined by the 
Commission. Minor changes, mainly 
of a drafting nature, have been made in 
U H0.3<J>, 140.12<b> <4> (ii) 140.15(a> 
and 140.17<b>. . ' 

Sections 140.11 and 140.12 establish 
the amount of financial protection to be 
maintained by reactor licensees. They 
are substantially similar to the corre
sponding provisions In the proposed 
rule published on May 1, 1959. Repre
sentatives of. the Nuclear Energy Liabil
ity Insurance syndicates ("NELIA'" and 
"MAELU"> have urged that the COmmis
sion require, in some cases, the main
tenance of higher levels of financial 
protection than are required under the 
following rules. Their recommendations 
are set forth particularly in a letter 
dated January 22, 1960, and the attach- : 
ments. thereto, from Charles J. Haugh, 
Vl.ce President, The Travelers Insurance 

Company. This letter and the attach
ments are available for public inspection 
in the CommisE>!on's Public Document 
Room, 1717 H Street NW., Washington 
25, D.C. Copies of the aforesaid letter 
may be obtained upon request to the 
Director. Division of Licensing and 
Regulation, U.S. Atomic Energy Com-
mission,. Washington 25, D.C. · 

The Commission plans to re-evaluate 
the provisions of U 140.11 and 140.12 in 
the light of comments received from the· 
N:uclear Energy Liability Insurance syn
dicate, and comments received from 
interested members of the r,ublic, not 
later than December 31, 1960. 

All interested persons who desire to. 
submit comments for the consideration 
of the Commission on the proposals filed 
by the nuclear energy insurance syndi
cates and their member companies 
should send them to the U.S. Atomic 
Energy Commission, Washington 25, 
D.C., Attention: Director, Division of 
Licensing and Regulation within 90 days 
after publication of this notice In the 
FEDERAL REGISTER. 
· Effective 30 days after publication in 
the FEDERAL REGISTER, 10 CFR Part 140 · 
"Financial Protection Requirements and 
Indemnity Agreements," 1s amended to 
read as follows: 

25 FR 2948 
Published 4/7 /60 
Effective 5/7 /60 

On August 28, 1958 (23 F.R. 6681, 6684), 
and on May 1, 1959 (24 F.R. 3508), the 
Atomic Energy Commission published for 
public comment two proposed amend
ments to Part 140 "Ptnancial Protection 
Requirements and Indemnity Agree
ment". One proposed amendment in
_cluded a form of indemnity agreement 
to be entered into between the Commis
sion and nuclear reactor · licensees. 
Under the second proposed amendment, 
the Commission proposed to grant ap. 
proval by rule to the furnishing of finan
cial protection in the form of the nuclear 
energy llabWty insurance policy form 
then available from the NELIA and 
MAELU syndicates <Nuclear Energy Lia
bility Association and Mutual Atomic 
En_ergy Liability Underwriters, respec
tively>. Following publication of the 

propc,sed amendments, interested .mem~ 
bera of the public have submitted many 
helpful comment.a and suggestions .. :· The 
comment.a and suggestions received have 
been talten Into consideration by the 
Commlsalori. 1n the adoption of the fol
lowing 8'1Dendmenta. . . . . , 

Tl)e amendment set forth below ap,;, 
pro{es, aa proof of ftnancial protection, 
the revised form of nuclear energy lia
bWty Insurance policy currently avalla
b~e from NELIA and.~U <a H0.'15, 
,Appendix "A"). . .. · 

The reviaed ·form of nuclear energy 
UabWty inaurance policy ·set· forth 1n 
I H0.75 haa been filed with and approved 
by a substantial number of state inSUr
ance agencies and baa been ·111aued by 
the syndicates to many AEC licensees 
1n Ueu of the binders previously 1n etrect. 
The new Insurance policy differs from 
the form previously publlahed in the 
Jl'SDlliUL RzGISTBll OD August 28, 1958, . 
and May 1, 1959, primarily in the follow-
Ing respects: · . . . 

1. The pew 'form includes coverage of 
nuclear incidents occurring 1n · trans.:. 
portatlon of nuclear matertala to the 
reactor from any location, without· re
gard to whether the tramiportation orig.:. 
inaie<l at a Government facility. .-The 
prevtoµs form provided 'coverage di.u:tng 
transportation to the reactor only if the 
transportation was from a faclllty owned 
by the United States. . . . . 

2. The period of prior notice· to the 
Commission before the tnsurera can 
malte a policy suspension etrec;tlve bas. 
been increased from 12 hours t6 at least 
one full business day. . . . . . 

3. The new form excludes coverage 
for risks resulting from the transport&..! 
tlon · of "useful" or "commerclaJ.·~ 1ao.; 
topeS. The NELIA and MAELU organ'
lzations have explained that such 
coverage is afforded 1n conventional 
liability policies. . . . 

4. With respect to & common occur-
ence, the·aggregate insurance under· all 

nuclear ene!'ff liability inBUraDce poll
ciea .lmlued by each syndicate · has been 
expanded from the limit of llabWty of 
the highest applicable poliq to the total 
pool capacity, if the facllltiea Involved 
in the common occurrence have in the 
aggregate purchased that amount ·of 
1:<>verage from the syndicate. · · 

5. At hearings held before the Joint 
Committee on Atomic Energy on April 29, 
1959 <Hearings Before the Joint com-
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mittee on Atomic Energy, "Indemnity 
and Reactor Safety," page 41, Com
mission representatives testified that. 
among other things, the phraseology 
of the common occurrence provision in 
the insurance policies may cover more 
situations than intended by the syndi
cates. To clarify the intent of the in
surance syndicates, a statement was 
subsequent!y furnished to the Joint Com
mittee on Atomic Energy on behalf of 
NELIA and MAEl:.U <Hearings, page 
42>. With respect to the common oc
currence provisions, the syndicates said: 

The Commission, In the statement made 
t.o the Joint Committee. has expressed doubt 
that the common occurrence provision in 
the pollcv ( cond.1 tlon 4) has the meaning 
intended, and particularly that It may be 
colll!trued, under subparagraph (al. to be 
applicable to bodily lnJury or property dam
age r86ultlng from the conflation o! !!s
alon products discharged from two or more 
reacton; "" a result or M!parate, distinct 
occurrences at each such reactor. The per
solll! responsible tor the policy language 
did not Intend any 11uch result but, on 
the contrary, int.ended that I! two reactors 
at different locat1011a "blow" at or about 
the name time. the applicable limit or lia
bility of each reactor's policy will be avall
abl" for resulting claims. and condition 4 
will not be applicable. In brief, the pool11 
(MAELU and NELIA) Intend subparagraph 
(a) to apply only to situations where the 
gradual accumulation or nuclear materials 
dlllcha.rged or dispersed over a period of 
time from two or more nuclear facilities, 
whether In the course of their norm&! opera
tion or as a result of undetected malfunc
tion or accident&! leakage of effluenta. A 
almple Illustration Is the oontamlnatlon 
of a watershed as the result of the continued 
operation of two or more facilities for a 
period of time. without the occurrence of 
an Incident. ldentlflable In time. at any of 
the facilities. 

Even If the construction o! subparagraph 
(al of condition 4 feared by the Commw-
81on la possible, the pools could not take 
advantage of It because of the settled prin
ciples of Jaw that If a provision In an ln
aurance policy Is ambiguous, the provisions 
must be given the meaning most favorable 
to the Insured. 

It la 11ubmltted that the provlslona of 
the Price-Anderson Act particularly the 
de!lnltlon of "nuclear Incident." and sub
aectlon (c) and (e) or section 170, require 
that with respect to Government Indemnity 
any occurrence or aeries or occurrences to 
which the poll~y·a common occurrence pro
vlalon Is applicable ohould be construed as 
one nuclenr Incident. Otherwise the Gov
ernment would be liable. In 1uch a 1ltuatlon, 
not for t500 mlllion but tor multiples thereof. 

The general approval contained in the 
following amendment of the form of 
pollcy now offered by NELIA and MAELU 
should not be construed as indicating 
that it .Ls the only form of nuclear energy 
liability insure.nee policy which the Com
missioner will approve. The Comm.ls
sioner will accept a.ny other form of 
nuclear energy llablllty insurance policy 
M proof of financial protection under 
th1a part if tt concludes that such other 
form provides adequate ftnanclal protec
tion under the requirements of I.he Com
mission's regulations and appllcable 
legislation. 

The Commission wlll welcome further 
comments and suggestions concernJng 
these amendments. 

Effective thirty days after publication 
In the FEDERAL REGISTEI), Part 140, Title 
10 CFR. is amended by adding the fol-

lowing Appendix < ~ 140.751. 

26 FR 1396 
Published 2/17/61 
Effective 4/16/61 

A comprehensive revision of the finan
cial protection requirements 1n Part 140 
was published in the FEDERAL REGISTER 
on April 7, 1960 <25 F.R. 2944). 

The revision of Part 140 established 
fixed amounts of financial protection to 
be required of licensees of reactors hav
ing ·relatively · 1ow power levels. For 
power and testing reactors having a 
higher thermal power level, Part 140 pre
scribed a formula for computing finan
cial protection. The basic elements of 
the formula were thermal pcwer level 
and reactor location. 

Early in 1960, representatives of the 
nuclear energy liability insurance syn
dicates ("NELIA" and "MAELU"l urged 
the Commission to adopt a financial pro
tection formula which would, in most 
cases, require reactor licensees to main
tain higher levels of financial protection 
than those required under the revised 
Part 140. The recommendations of the 
insurance industry are embodied in a 
letter dated January 22, 1960, from Mr. 
Charles J. Haugh, Vice President, Trav
elers Insurance Company. 

In prescribing the revised financial 
protection requirements In Part 140 as 
published April 7, 1960, the Commission 
announced that it planned to re-evalu
ate, no later than December 31, 1960, its 
financial protection requirements In light 
of comments and suggestions submitted 
to the Commission by the insurance in
dustry and by interested members of 
the public. 'The Commission further 
requested that interested persons submit 
their comments on the proposals filed 
by the nuclear energy liability insurance 
syndicates. 

The Commission has completed the re
evaluation of its financial protection re
quirements. In connection therewith 
careful consideration has been given to 
the Insurers' proposal and to all com
ments and suggestions submitted by the 
insurers, the reactor industry, and other 
inte1·ested persons. 

As a result of its study the Commis
sion has concluded that: 

a. Revision of the fixed amounts of 
financial protection presently prescribed 
by Part 140 would not be justified; 

b. With respect to the formula pre
scribed by § 140.12 of Part 140, for 
determining amounts of financial pro
tection other than the fixed amounts 
prescribed by §140.11, revision of the 
population factor of the formula is desir
able for the reasons given herein; and 
t11at revision of the value assigned in the 
formula to the base amount of financial 
protection would not be justified. 

The amended financial protection for
mula set forth below does not vary, 
therefore, from the formula presently 
prescribed by Part 140 with respect to 
the base amount of financial protection 
required ($150 per kilowatt of thermal 

energy capacity 1. The base amount 
prescribed by Part 140 is consistC':1t with 
the principle that the quantity of fission,. 
products that could escape in the event· 
of an incident varies roughly in direct -
proportion to power level. 

The range specified for the · location 
(population) factor in the formula·. 
however, has been extended from 1 to 
1.5 to a range of 1 to 2. The NELIA
MAELU proposal of January 22, 1960 
urged that a -nore realistic range would 
be 1 to 4. Both the insurers and the 
Commission agree, however, that since 
no scientific basis is possible for either 
range of values, any range used must 
necessarily reflect a substantial element 
of judgment. 

Statistics compiled from hazards sum
ma!'y reports for some 19 power reactors 
in operation, under construction or 
presently planned, indicate that popu- .'. 
lation densities within areas surrounding 
the reactor sites actually differ by· a 
factor of approximately 10. Therefore, 
on the basis of adjacent. population · 
alone, it appears that a loc::\tion factor 
ranging from 1 to 1.5 ls too narrow. 
However, surrounding population is not 
the only parameter pertinent to the 
prescript ion of the "lora tion factor" to be 
used In the financial protection formula. 
Credit must also be given to those safe
guards that are inherently part of the re
actor design or that have been specially. 
engineered into the plant complex in rec
ognition of the proximity and density of . 
population surrounding the reactor site. 
No scientific basis exists, however, for 
determining the relative value that 
might be assigned to such safeguards. 
'The value, therefore, must necessarily-
be based largely upon subjective eva1u·
ation. After careful study, the Com
mission has concluded that the range . 
pre:o:ently specified in Part 140· Cl to 1.5) 
gives more limited effect, and that pro
posed by the insurance syndicates (1 
to 4 l gives greater effect to differences 
in location than is believed Justified. In 
the absence, however, of any scientific 
method for determining what the range 
should be, .the Commission has con,. 
eluded that, in any case, an increase in __ 
the span of the range is required and 
that a difference of 100 percent between. 
the upper and lower llmits Is reasonable, 
The Commission has, therefore, adopted 
a location factor range of 1 to 2. The · 
following amendment to 10 CFR 140 
gives effect to this broader range. 

Effective 60 days after publication in 
the FEDERAL REGISTER, 10 CFR Part 140, 
§ 140.12<b> <4> (iD, is amended to read 
as follows: 

26 FR 3455 
Published 4/22/61 
Effective 7/21/61 

The following amendments establish 
the form of indemnity agreement which 
the Commission wlll execute with ll
censees furnishing insurance pollcies as 
proof of financial protection <§ 140.76); 
and the form of indemnity agreem•mt 
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which the commission will enter into 
with licensees furnishing proof of finan
cial protection In the form of the li
censees resources. < § H0.77) 

The Commission acknowledgeu with 
appreciation the numerous, helpful com
ments and suggestions which have been 
received from Interested members of the 
public and participants In Industry ad
visory. conferences. These comments 
have been taken into consi~ ration In 
adol)tlon of these amendmen~s. 

Principal features of the form cf Ir. 
demn!ty agreement contained In§ 140.76 
Appendl.r B Include the following: 

l- The· form Includes common occur
rence provisions <Article I, par. 3; Article 
II, par. 6; Article III, par. 4, which are 
similar to the common occurrence pro
visions In the NELIA and MAELU insur
ance policy<~ 140.75 Appendix A). In
clusion of the common occurrence 
provision In the indemnity agreement 
goes far towards eliminating a gap in 
protection which might otherwise exist. 

The common occunence provisions in 
the proposed Indemnity agreement pub
lished for public comment In the F~;DERAL 
REGISTER on April 7, 1960, 25 F.R\ 2999, 
did not fully eliminate the gap In cover
age which might result from a "common 
occurrence". Al!, stated In the state
ment of considerations Ptlbllshed with 
the notice of proposed rule-making, 

A remaining poe;.lble gap Is due to tbe fact 
that, although the Oomm!Mlon's obligations 
under the common oceurrence provilllons be
gin. at an amount equal to the sum of all 
applicable' Insurance required under the 
regulations or '60,000,000, whichever ls lower, 
NELIA arid MAELU limit their responsibility 
to the capacity of their respective po<ils; that 
Is, If all of the Insurance policies applicable 
to the common occurrence ere Issued by one 
of the syndicates, tb.e obligation of the In
surers would not exceed the capacity of the 
particular syndicate ($46,500,000 In th~ case 
of NELIA or •13,500,000 In the case , .. · 
MAELU). 

The Commission requested the insurance 
pools (Nuclea1· Energy L!ab!l!ty Insur
ance Association and Mutual Atomic 
Ene1·gy Liability Underwriters> to con
sider the adoption of changes in their 
nuclear energy Insurance policies <fa
cility form) to eliminate this possible 
gap. In a letter dated December 22, 1960 
(a copy of which Is available for exami
nation In the Commission's Public Docu
ment Room,1717 H Street NW., Wash
ington 25, D.C.), the pools concluded 
that; 

It should be emphasized that we have no 
objection to assuming liabilities up to 
•00,000,000 In cases where the appllcable 
limit of policies are equal to or In excess of 
that amount. Thus far, we have been un
able to ftnd a way to limit the· Joss llablll ty 
of one pool to Its lmured by policies Issued 
by the other pool to another Insured. As 
pointed out earlier, 1f such s: clause Is not 
enforced by a court, the companies would, 
be e:&posed beyond their commitments. The 
"!anage~s of the pools have no authority to 
expose the member companies In such a 
manner. 

Consequently, the Commission has modi
fied the common occurrence provisions 
of Its Indemnity agreement to eliminate 
this possible gap. (§ 140.76 Appendi.i: B, 
par. 8, Article II.> 

2·. Provisions a1·e Included <Article I, 

par. 4<c> to protect against double cov
erage In the event a nuclear incident 
occurs In transportation of nuclear ma
terial between two Indemnified licensed 
fac!11ties. Under these provisions, the 
shipper·s· agreement would be applicable 
and the consignee's agreement would not 
be applicable. 

A principal purpose of provisions cov
ering transportation "to the location" Is 
to cover shipments of nuclear fut:! di
rectly from a fuel element fab1icator's 
plant to the site of the 1·eactor in which 
the elements w!ll be used as fuel. 

3. Licensees furnishing proof of finan
cial pl'otection In the fol'm of theil' own 
1·esources are required "to indemnify and 
hold harmless all persons indemnified 
as theil' Interest may appear from public 
liab111ty • • • ". This obligation !n
clurtes covel'age of liab!l!ty fol' damage to 
on-site property. Because the form of 
NELIA-MAELU policy does not covel' 
such llab111ty, the indemnity agreement 
in~ 140.76 Appendix B, requil'es licensees 
furnishing the policies as financial p1·0-
tection to Indemnify any person against 
liability for damage to on-site property 
<Article n, par. 2Cb) >. The Commis
sion has recommended to the Congl'ess 
that· the Indemnity provisions of the 
Atoinic Energy Act of 1954 <§ 170> be 
amended to eliminate coverage of lia
bility for damage to so-called "on-site" 
property. If such legislation Is enacted, 
paragraph 2b., Article II, of the pro
posed Indemnity agreement (1140.78 
Appendi.i: B> would be deleted and a 
corresponding change would be made In 
the provisions of Article III of the agree
ment. Paragraph 1, A1'ticle ll, and 
Article Ill of the agreement in § 140.77 
Appendix C, would also be modified. 

4. Under the Atomic Energy Act of 
1954. as amended, the Commission Is 
required to indemnify against damage 
to prope1·ty of persons Indemnified, pro
vided that such property is covered under 
the terms of the financial protection 
and is not located at the site of, and 
used in connection with, the activity 
where the nuclear Incident occurs. The 
financial protection provided by the 
NELIA-MAELU policy form covers dam
age to property of persons Indemnified 
only if the property Is away from the 
site. Accordingly, the form of Indem
nity agreement In Appendix B excludes 
coverage of damage to on-site property 
of persons liable for the nuclear incident 
1 Article III, par. 2 > . 

5. A provision is included in the In
demnity ag1·eement <Paragraph b. of 
Item 2 of the Attachment thereto) under 
which the Commission fills a "gap" be
tween the financial protection and the 
Commission's indemnity. obljfftion re
sulting from payments made bt the in
surers under a nuclea1· energy liability 
insurance policy. The agl'eement does 
not include the provisi.on, contained In 
the form published in Apl'll 1960. es
tablishing a $1,000,000 floor under the. 
Commission's obligation. In the event 
that the licensee does not obtain rein
statement of the amount of financial 
protection within ninety days after the 
date of a payment under the policy, a 
proyl,s~~ri is lncl~.ded under which th_!! 
Commission may Issue an order requlr
lm: the licensee to furnish financial 

protection in another form lA1't!cle II, 
pa1·. 2<al). 

6. A new article, Al'ticle VII, has been 
added to the indemnity agreement de
fining the "term" !)f the indemnity 
agre~ment. 

7. A numbe1· of comments received 
from membe1·s of the public suggest that 
certain provisions of the Indemnity 
ag1·eement be clarified to Indicate more 
p1·ecisely the coverage of the Indemnity 
agreement with 1·espect to the time and 
place of occur1·ence of covered "nuclea1· 
Incidents''. The Commission has con
sidered these suggestions, but has not 
made any change In the text of the 
agl'eement with respect to them. It is 
clear from the definition of "nuclear 
Incident" in paragraph 3, Article I, that 
the "occurrence 01· series of occurrences" 
1·eferred to are those which take place 
"at the location 01· in the course of 
transportation". As stated In the repol't 
of the Joint Committee on Atomic 
Enei·gy on H.R. 7383 <H.R. 435, 85th 
Cong., 1st Sess.), p, 16, "The occurrence 
which Is the subject of this definition Is 
that event at the site of the licensed 
activity • • • which may cause damage, 
rather than the Bite where the damage 
may be cau&ed." 

From the foregoing, lt seems clear 
also that references In the Indemnity 
agreement to "nuclear Incidents occur~ 
ring during the term of this agreement" 
<Par. ,, Article II; par. 5, Article m>, 
refer to such "occurrence or series of 
occurl'ences at the location or in the 
course of transpol'tation"; and that any 
liability for damages caused by such 
occurrence or series of occul'rences is 
covered by the agreement if the occur
rence 01· series of occurrences takes place 
within the term of the agreement even 
though the damage resulted or became 
manifest after termination of the term 
of the agreement. 

8. The statement of licensee's obliga
tions under subsection 53e(8) of the 
Atomic Energy Act of 1954, as amended, 
has been deleted as suggested In a num
ber of comments, and corresponding 
changes have been made In paragraph 
3, Article II. · This provision was In par
agraph 3, A1·ticle II of the form pub
lished In April, 1960. The provision for
merly In Item 2b(2) of the Attachment 
has also been deleted. These deletions 
are not considered as affecting the ob
ligations of the various Interests in
volved. Any obligations of the licensee 
unde1· subsection· 53e(8l of the Act to 
Indemnify the United States and the 
Commission from public liability are 
substantially covered by the Insurance 
form In § 140.75 Appendix A. 

9. Article IV applies In cases where the 
Commission determines that the United 
States will probably be required to make 
Indemnity payments under the provi
sions of the agl'eement. The Article pro
vides among other things, that the Com
mission "shall have the right <a> to 
requ!.re the p1·lor approval of. the Com
mission for the settlement or payment of 
any claim or action asserted against the 
licensee or other person lndemµlfied 
• • • ". Nuciear Energy ·Liability fn
surance Association and Mutual Atomic 
Energy Liability Underwriters In their 
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letter of comments dated June 6, 1960 
<a copy of which Is on file In the Com
mlsslon's Public Document Room> have 
objected to these provisions. They ob
ject on the ground that 1n this provlslon 
the "Commission has exceeded Its stat
utory authority", They assert also that 
the provision Is "Impractical" because 
It would Impede prompt claims han-

- dllng. The· Commission, however; be
lieves 'It has authority under sections 
161 and 170 of the Atomic Energy Act 
of 1954, as amended, to adopt the. provi
sion In question. In connection with the 
assertion that the provision Is Imprac
tical. It should be noted that the provi
sion does not ' require Commi!lsion 
approval, but only reserves to'the Com
mission the right to require Commission 
aJJproval. It Is anticipated that this a~
thority would be exercised only in special 
circumstances and in such mann~r as 
to avoid undesirable delay_ in the settle
ment and defense of claims and actions. 
Discussions have been held with both 
syndicates looking towards the adoption 
of an agreement between them and the 
Ali:C ~ .... ilffatiaaUoM 
aD4 baDdlina', In •t of auch an:aaae
menta u may be ID&lle u the l'NUlt of 
&bcJII dilc:ulalans, It may be demable to 
reaonslder Ule provili~ of A~cle IV. 

11. Anltde m . .-.si'a'Pll 2, bu lleG 
mlled • nUaillF '" .ans ~~
(ll'apba CC) and Cd) , 'l'llee IUllpara-
graphs were added further to Implement 
the exception in subsection 11 u of the 
Act for "property which Is located at the 
site of and used In connection with the 
activity where the nuclear Incident 
occurs.•• , 

Changes have also been made :n the 
definition of public liability to exclude 
indemnity coverage for employees on the 
transporting vehicle when an Incident 
occurs In the course of transportation. 

11. The fo]]owing amendments also 
add a provision to Subpart A <I \40.9) 
applicable to an Indemnity agreements 
subject to Part 140 providing that the 
Commission will publish at least a fif
teen-day prior notice In the FEDERAL REo
un:a of its Intent to enter Into an Indem
nity agreement which differs from the 
applicable form set forth in the appen
dices In Part HO. 

The form Indemnity agreements do not 
affect contractual obl18atlons of sup
pliers to reactor licensees to repair or 
replace components furnished by such 
Bl'JJPliers. 

· The form indemnity agreement In 
D H0.77 Appendix c, applies to licemees 
who furnish financial protection In the 
form of their own resources. That form 
1s essentially similar to that In D HO. 76 
Appendix B, except for changes required 
by the dHrerence In the form of ftnanclal 
protection. 

The Commission has entered Into t,ein
porary Indemnity agreements with licen
sees pending adoption of the forms con
tained In these amendments. After the 
effective date of these amendments, the 
Dtvlslon of Licenatng and Regulation 
wl1l tender to each licensee subject 
thent.o a def!nltlve Indemnity agreement. These deJlnltlve agreements wlll, upon 
due execution, supersede the temporary 
Indemnity qreements. 

Notice· ls hereby given that the Com
mission has adopted the fo]]owlng 
amendments to Part HO, 10 CFR, "J1!i
nancial Protection Requirements and In
demnity. Agreements" to be effective 
ninety days after publication in the F'ED-
1:RAL REGISTER. 

26 FR 6641 
Published 7 /26/61 
Effective 7/26/61 

Nuclear Energy Liability Insurance 
Association has requested Commission 
approval of an amendatory·endorsement 
which the Commlssion understands the 
Association and Mutual At.omic Energy 
Liability Underwriters propose to place 
on an nuclear energy llabWty insurance 
policies <facWty form> . The ~orm i>f 
the endorsement is set forth In its en
tirety In the following amendments. 

Notice of the proposed_ approval of the 
endorsements by the COmmlaslon was 
published In the F'l:Dl:RAL REGJSTEI! on 
April 14, 1961 (26 F.R. 3204). In pub
lishing that notice, the . Commission 
stated that the endorsements do not ap,. 
pear to effect material changes 1n the 
provisions of. the policies. No public 
comments have been received on the 
notice. · 

Notice is hereby given that the fot-. 
lowing amendment is adopted to beef
fective upon publication In the FEDERAL 
REGISTER. 

26 FR 7770 
Published 8/19/61 

On April 22, 1961, the Commlsslon 
published in the F'EDl:RAL REGIS1'ER the 
deflnltive form of Indemnity agreement 
which the Commlssion wl1l execute with 
licensees furnishing insurance policies 
as · proof of ftnancial protection 
Cl 140. 76) , and the deflnltive form of 
Indemnity agreement which the Com
mlssion will enter into with licensees 
furnishing proof of financial protection 
In the form of the licensees resources 
<D 140.'l'l). These deflnltlve forms, by 
the terms of the notice, are to become 
effective on July 21, 1961. 

By letter dated June 5, 1961, an Ad 
Hoc Committee on Nuclear Liablllty and 
Insurance of the Atomic Industrial 
Forum sug1ested that the Commission 
make several changes In the deflnltlve 
form published as I H0.76 Appendiz B. 
The Commlssion has decided to accept 
some of these suggestions. The sug-
1estlons adopted are all editorial 01 
corrective in nature. 

Typographical errors , are also cor- · 
rected in the form published as I H0.77, 
AJ)pendiz C. -

1. In Paragraph 1, Article n, the 
phrase "been completed as provided In 
paragraph 4, Article r 1s changed to 
read "ended as defined In subparagraph 
4<b>, Article I." This change is made 
merely to conform the language of Par
anaph I, Article n, more closely to the 

language of subparagraph 4Cb), Article I. 
·2. The inclusion of the word "other" 

in the phrase "bears to the sum of the 
limits of llabWty of all o_ther nuclear 
liablllty Insurance policies" In paragraph 
6<a> and 6<b> of Article n was inad
vertent and is, therefore, deleted. 

3! The word· "licensee" is used three 
times in the first paragraph of paragraph 
&<c>, Article n. The first two uses ·of 
"licensee" refer to a person who provides . 
financial protection- In the form of-.hls · 
own resources while the last use refers 
to a person who provides financial pro
tection in the form of insurance. While 
this fact is apparent from the language 
as published, in order t.o avoid any possi
ble ambiguity with respect to the use of 
the word "licensee," the :ftrst three lines . 
of paragraph 6<c>, Article n, are revised. 
to read: "If any of the other applicable 
agreements is with a person who has
furnished financial protection in a form . . . " 

4. The omission of the word- "public" -
before the word "liability'' in paragraph 
3, Article m, was inadvertent; the word 
1s therefore, added. 
- 5. In Article vn. "ended as defined 
in subparagraph 4Cb), Article I" is sub
stituted for "been completed as provided 
in Paragraph 4, Article I."- This change 
is made merely to conform the langua~e 
-of Article vn more closely with the. 
lan1Uage of subparagraph 4Cb), Article.I. 

6. The only changes in the form of 
Indemnity agreement contained In 
§ 140.77 APJ)etldiz C is the insertion of 
the letter "Ca>" between "employed" and 
"at" in the sixth line of paragraph 6, 
Article I, the insertion .of the phrase 
"of the radioactive material" between 
"transportation" and "on" in the eighth_. 
line of paragraph 6, Article_ I; and the · 
deletion of the word "and" lifter the 
letter "<b> " in the ninth line of para
graph 6, -Article I. These errors were 
Inadvertent, and the corrections will con
form paragraph 6, Article I of Appendix 
"C" with paragraph 6, Article I, of Ap-
pendix "B". . 

Notice is hereby given that the Com" 
mlsslon has · adopted the following 
amendments to the amendments to Part 
140, 10 CFR, "Financial Protection 'Re
quirements and Indemnity Agreemel!,ts,"' 
which were published In the Fl:DnAL 
REGISTZR on April 22, 1961: 

27 FR 2884 
Published 3/29/62 
Effective 3/29/62 

on April 22, 1961, the commission pub
lished In the FEDERAL REGIS1'ER the form 
of indemnity agreement which it· would 
execute with licensees furnishing insur
ance policies as proof of financial pro
tection and the form of Indemnity agree
ment which it would enter Into With 
licensees furnishing proof of financial 
protection in the form of the licensee's 
l'esources. On the same date a proposed 
amendment t.o 10 CFR Part 140 was is
sued for public comment. That proposed 
amendment contained the forms of in
demnity agreement which the Commis
sion would execute with federal agencies 
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and nonprofit educational institutions subject The principal changes in the form of 
to Part 140, Except for changes made because indemnity agreements contained in § 140.77 
federal .agencies and nonprofit educational Appendix C, are as follows: 
institutions are not required to furnish 6. As of 12:01 a.m., September 6, 1961, 
financial protection, the forms of these Paragraph 6, Article I (definition of "public 
proposed indemnity agreements were similar liability") is amended to delete indemnity 
to those adopted for execution with licensees coverage for on-site property. 
who furnish financial protection. Except for 7. Paragraph 4(a) of Article III is 
changes indicated below, the following amended by adding, between the comma and 
amendments substantiaUy adopt these the word "incident" in the fifth line, the fol
proposed forms. lowing parenthetical phrase: "(other than 

· On November 22, 1961, the Commission such property described in the proviso to 
issued for public comment a proposed paragraph 2 of this Article)". This amend
amendment to Part 140 implementing Public ment conforms this paragraph with the cor
Law 87-206, effective September 6, 1961. responding paragraphs in the other form in
This· statute contains a provision amending demnity agreements. The omission was inad
the definition of "public liability" in section ' vertent. 
llu. of the Atomic Energy Act of 1954, as The only principal change in the form of 
amended. Prior to enactment of the 1961 indemnity agreement contained in § 140.78 
statute, the definition of "public liability" Appendix D, is the amendment, effective as 
included coverage of liability for damage to of 12:01 a.m., September 6, 1961, of 
certain on-site property used in connection Paragraph 5, Article I (definition of "public 
with the licensed activity. Public Law 87-206 liability") to delete indemnity coverage for 
eliminated indemnity coverage of liability for on-site property. 
damage to such on-site property. The The principal changes in the form of 
following amendments include changes in the indemnity agreements contained in § 140.79 
forms of indemnity agreement to effectuate Appendix E, are as follows: 
the provisions of Public Law 87-206. 8. As of 12:01. a.m., September 6, 1961, 

No substantive comments were received Paragraph 5, Article I (definition of "public 
on either of the proposed amendments. liability") is amended to delete indemnity 

Opportunity is also taken at this time to coverage for on-site property. 
correct minor typographical and editorial 9. Paragraph 1, Article II is amended by 
errors; to clarify § § 140.52 and 140.72 deleting the number 1. See Paragraph 13 for 
appropriately to · reference the form of reason. 
indemnity agreement and to revise the 10. Article II is amended by adding 
language of these. sections to conform with "Article III" immediately after Paragraph 1 of 
§ 140.20; to add titles to Appendices "A," old Article II and by adding a Paragraph 1 
"B," "C," "D," and "E" whfoh are policy and immediately after the new.Article III to read 
indemnity agreement forms; and to revise the as follows: 
provisions of Appendices "C" and "E" to 
make them consistent with similar provisions 
in the other indemnity agreement forms. 

The principal changes in the form of 
indemnity agreement contained in § 140.76 
Appendix B, are as follows: 

1. As of 12:01 a.m., September 6, 1961, 
Paragraph 6 of Article I (definition of "public 
liability") is amended to delete indemnity 
coverage for on-site property. 

2. As of 12:01 a.m., September 6, 1961, 
Paragraph 2 of Article II is amended by 
deleting the "(a)" after the 2 and by deleting 
the (b) paragraph .in its entirety. Paragraph 
2(b) required the licensee to indemnify and 

· hold harmless all persons indemnified from 
public liability for damage to on-site 
property. Since there is no longer any public 
liability for on-site property, this provision is 
deleted. · 

3. A1l of 12:01 a.m., September 6, 1961, 
Paragraph 3 of Article II is amended by 
deleting the phrase "under paragraph 2(b) of 
this Article, and" •. The deletion of paragraph 
2(b) requires that this reference also be 
deleted. 

4. As of 12:01 a.m., September 6, 1961, 
the second paragraph of paragraph 6(c) of 
Article II is amended by deleting "under 
paragraph 2(b) of this Article II, and". The 
deletion of 2(b) also requires that this 
reference to paragraph 2(b) be'deleted. 

5. Paragraph 4(a) of Article III is 
amended by deleting the comma after the 
word "property". The insertion of this 
comma was inadvertent. 

1. The Commission undertakes and agrees 
to indemnify and hold harmless the licensee 
and other persons indemnified, as their inter
est may appear, from public liability. 

See Paragraph 13 for reason. 
11. Paragraph 2 of old Article II is 

amended by deleting the last sentence. 
12. Old Article II is amended by changing 

the numbers of Paragraphs 5, 6, and 7 to 6, 7, 
and 8 of new Article III, respectively, and by 
adding a Paragraph 5 to new Article III to 
read as follows: 

5. The obligations of the Commission 
under this agreement shall apply only with 
respect to nuclear incidents occurring during 
the term of this agreement. 
See Paragraph 13 for reason. 

13 • Appendix "E" is amended by 
renumbering Articles III, IV, V and VI to 
Articles IV, V, VI and VII, respectively. Two 
new paragraphs (Paragraphs 1 · and 5 of new 
Article III) are added. Opportunity is also 
taken to separate the provisions pertaining to 
obligations of the licensee (new Article II) 
from those pertaining to obligations of the 
Commission (new Article III) which 
necessitates the renumbering of old Articles 
III, IV, V and VI. 

Pursuant to the Administrative Procedure 
Act and the Atomic Energy Act of 1954, as 
amended, notice is hereby given that the · 
following amendments to Title 10, Chapter I, 
Part 140 "Financial Protection Requirements 
and Indemnity Agreements" are adopted to 
be effective upon publication in the 
FEDERAL REGISTER, except as otherwise 
specified below or in Part 140. 

28 FR 7077 
Published 7 / 11 /63 
Effective 8/ 1 0/63 

The Nuclear Energy Liability Insurance· 
Association and the Mutual Atomic Energy 
Liability Underwriters have proposed a 
change in the form of the nuclear eneigy 
liability insurance policy set forth in 
Appendix A of 10 CFR Part 140 (25 F.R. 
2944 and 26 F.R. 6641). Appendix A is the 
form of nuclear energy liability insurance 
policy issued by the two associations and 
approved by 'the Commission as financial 
protection under 10 CFR Part 140. 

Notice of the proposed approval of the 
change by the Commission was published in 
the FEDERAL REGISTER on April 20, 1963 
(28 F.R. 3918). In publishing the notice, the 
Commission stated that the change will 
include as part of the policy the industry 
credit rating plan previously announced by 
the associations and does not in any way 
affect the scope of coverage provided with 
respect to financial protection since it is only 
a formal expression of a credit rating plan 
which has been in effect in principle since the 
issuance of the original policies by the 
associations. 

One public comment was received from 
the Pacific Gas and Electric Company which 
stated: 

We note that the proposed amendment is 
silent as to the treatment of interest earned 
on the amount of premiums reserved to cover 
future losses. In our opinion, the amendment 
should .be modified to provide that interest 
earned on these reserves should be included in 
the amount available for refund to the various 
insureds. 

The question raised by PG&E, involving 
the matter of premium rates, is more 
appropriately one for resolution by the 
insured and the insurer since the matter is not 
within the Commission's area of 
responsibility. . 

Pursuant to the Atomic Energy Act of 
1954, as amended, and the Administrative 
Procedure Act of 1946, the following 
amendment to 10 CFR Part 140 is published 
as a document subject to codification to be 
effective 30 days after publication in the 
FEDERAL REGISTER. 

29 FR 7710 
Published 6/17/64 
Effective 6/17 /64 

On April 8, 1964 (29 .F.R. 4919), the 
Commission published for public comment 
proposed amendments to 10 CFR Part 140, 
"Financial Protection Requirements and 
Indemnity Agreements," consisting of an 
endorsement to the form of nuclear energy 
liability insurance policy set forth in 
Appendix "A", 10 CFR Part 140 (25 F.R. 
2944, 26 F.R. 6641 and 28 F.R. 7077), and a 
related change, for the purpose of 
clarification, in the form of indemnity 
agreement set forth in Appendix "B", 10 
CFR Part 140 (26.F.R. 3455, 26 F.R. 7770 
and 27 F.R. 2884). The form of the 
endorsement is intended by the insurers, 
Nuclear Energy Liability Insurance 
Association and Mutual Atomic Energy 
Liability Underwriters, for use in 
reinstatement of liability cov-
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erage following payment by the insurers 
of an incurred loss. No comments were 
received by the Commlssion regarding 
these proposed amendments. 

Since the form of the endorsement and 
the clarification in the form of indemnity 
agreement do not Impose any new re
quirements, and immediate effectl'reness 
will not adversely affect any person, the 
Commission has found that good cause 
exists why these amendments should be 
effective without the customary period of 
prior notice. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and the Administra
tive Procedure Act of 1946, the following 
amendments of 10 CFR Part 140 ei::e pub
lished as a document subject to codifica
tion to be effective upon publication in 
the FEDERAL REGISTER. 

29 FR 9529 
Published 7/14/64 
Effective 7 / 14/64 

On May 14, 1964, the Commission pub
lished in the FEDERAL REGISTER (29 F.R. 
6349> for public comment a proposed 
amendment to 10 CFR Part 140, "Fi
nancial Protection Requlrl!ments and In
demnity Agreements," consisting of an 
endorsement to the form of the nuclear 
energy Ill t-ill ty insurance policy set forth 
In Appe.~dix "A", 10 CFR Part 140 (25 
F.R. 2:}44, 26 F.R. 6641, 28 F.R. 7077, and 
29 F.R. 7710). The form of the endorse
ment, requested by the insurers, Nuclear 
Energy Liability Insurance Association 
&:nd Mutual Atomic Energy Liablllty 
Undt:rwrit.crs, is Intended for use in elim
inating from nuc:,Jear liability Insurance 
policies coverage of public llabl!lty cla~ms 
which are covered by the Commission's 
Indemnity agreements. One comment, 
which was favorable, was received by the 
Commission regarding the proposed 
amendment. 

Since the form of the endorsement 
does not Impose any new requirements, 
and immediate effectiveness will not ad
versely affect any person, the Commis
sion has found that good cause exists 
why this amendment should be made 
ei!ective without the customary period 
of prior notice. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, and the Adminis
trative Procedure Act of 1946, the fol
lowing amendment of 10 CFR Part 140 
ts published as a document subject to 
codification to be effective upon pub
llcation In the FEDERAL REGISTER. 

30 FR 14007 
Published 11 /5/65 
Effective 12/5/65 

Restoration of Limit of Liabillty 
Endorsement 

On September 16, 1965, the Commis
sion published 1n the FEDERAL REGISTER 
(30 F .R. 11873) for public comment, a 
prope,;ed amendment to 10 CFR Part HO, 
"Financial Protection .Requirements and 

Indemnity Agreements," consisting of an 
amendment to an endorsement to the 
form of the nuclear energy liability In
surance policy set forth in Appendix A, 
10 CFR Part 140 (25 F.R. 2948, 26 F.R. 
6641, 28 F.R. 7077, 29 F.R. 7710 and· 29 
F.R. 9529). The amendment would pro
vide for an alternate paragraph in the 
"Restoration of I.Jmlt of Liability En
dorsement." The alternative provision 
would be used when the reduction In . 
the limit of liability results from a clearly 
Identifiable nuclear event and restora
tion of the limit would be made retroac
tive to the effective date of the policy for 
claims other than those resulting from 
the identified event. 

The Commission has decided to adopt 
the proposed amendment. The text of 
the amendment set out below is identical 
with the text of the proposed amendment 
published September 16, 1965, as cor
rected by publication September 22, 1965. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and the Administra
tive Procedure Act of 1946, the following 
amendment of 10 CFR Part 140 Is pub
lished as a document subject to_codlfica
tlon to be effective thirty (30) days after 
publication in the FEDERAL REGISTER. 

30 FR 14779 
Published 11 /30/65 
Effective 1 /1 /66 

Miscellaneous Amendments 
Under the provisions of section 170 

of the Atomic Energy Act of 1954, as 
amended, the holder of a license for a 
production or utilization facility is re
quired to have and maintain financial 
protection to cover public liability claims 
and the Commission is required to in
demnify the licensee and other persons 
indemnified against p u b I I c liability 
claims in excess of the amount-of finan
cial protection required. Subsection 
170b. requires that for fac!l!t!es des:gned 
for producing substantial amounts of 
electricity and having a rated capacity 
of 100 electrical megawatts or more, the 
amount of financial protection required 
shall be the xnaximum amount available 
from private sources. For other li
censees, the Commission may require 
lesser amounts of financial protection. 
Financial protection may be in the form 
of private insurance, private contractual 
indemnities, self insurance,· or other 
proof of financial responslb111ty, or a 
combination of such measures. Non
profit educational institutions and Fed
eral agencies are not· required to obtain 
financial protection. 

At present, the maximum amount of 
financial protection available from 
private sources Is $60 m1111on, the maxi
mum amount of prt.-ate nuclear energy 
llab1Iity insurance that Is available. The 
insurers who provide such liability in
surance, Nuclear Energy Llab!llty Insur
ance Association and Mutual Atomic 
Energy Liability Underwriters, have ad
vised that effective January 1, 1966, the 
maximum amount of privately available 
nuclear energy liability insurance will be 
increased from $60 mllllon to $74 mllllon. 
Pursuant to the provislons of subsection 

170b. of the Act, the amount ·of financial 
protection required for fac1lities having 
a rated capacity of 100 electrical mega
watts or more will be Increased to $74 
million, effective January 1, 1966. The 
following amendments to 10 CFR Part 
140, "Financial Protection Requirements 
and Indemnity· Agreements", reflect this 
requirement. 

These amendments also Incorporate 
into Part 140 .the reduction , in ,·the 
amount cif Oo.vernment Indemnity that 
the Commission is authorized to extend 
to. licensees as a result of Public Law 
89-210. Public Law 89-210 requires that 
Government Indemnity in the amount of 
$500 mill1on be. reduced by the amount 
that the financial protection required 
of the licensee exceeds $60 million. 

The Com.Irilssion is also presently con
sidering whether to amend other pro
visions of Part 140 to increase the finan-. 
cial protec,tion requirements applicable· 
to licensees of power and testing reactors 
having an authorized. thermal power 
level in excess of 1 megawatt but not 
having a rated capacity o'f 100 electrical 
megawatts or more. This matter is the 
subject of.a.separate public notice issued· 
simultaneously herewith. . 

Since the amendments· set out' below. 
merely conform the Commission's reg
ulations · to a statutory requ!!'ement: 
which will become operative when the 
amount of privately available. Insurance 
Is increased on January 1, 1966; the Com
mission has found that gener-al notice 
of proposed rule making and public pro
cedures thereon are unnecessary. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and the Administra
tive Procedure Act of 1946, the following 
amendments of Title 10, Chapter 1, Part. 
140, Code of Federal Regulations, ·ai·e 
published as a document subject to codi
fication. to be effective January l, 1966. 

\, 

32 FR 2562 
Published 2/7 /67 
Effective 3/9/67 

Miscellaneous Amendments 

See Part 70 Statements of Consideration. 
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:32 ;· rl 8124 
Published 6/7/67 
Effective 8/6/67 

Change in the Amount of Financial 
Protection Required for Certain Reactors 

On November 30, 1965, the Atomic 
Energy Commission published ·an amendment 
to 10 CFR Part 140, effective January 1, 
1966, (1) increasing from $60 million to $74 
million, the amount of financial protection 
required of licensees of facilities having a 
rated capacity of 100 electrical megawatts· or 
more.(who are required by statute to have 
and maintain financial protection in the 
maximum amount available from private 
sources) and (2) reducing the amount of 
indemnity extended by the Commission to 
such licensees by a like amount (30 F.R. 
14779). Simultaneously with the publication 
of this amendment the Commission published 
a notice of proposed rule making (30 F.R. 
14814) · stating that it was considering 
whether to effect a proportional increase 
(approximately 23 percent) in the financial 
protection requirements for licensees of 
power or testing reactors having an authorized 
thermal power level in excess of one · 
megawatt but having a rated electrical 
capacity · less than -100 megawatts (licensees 

·· governed by ·application of the formula set 
forth in 10 CFR 140.12). Interested persons 
were invited to submit comments or 
suggestions within 60 days after publication 
of the notice. · 

After careful consideration of the 
comments received and other factors 
involved, the Commission has decided to 
adopt the amendments set ·forth below. The 
amendments would effect an increase of 
approximately 23 percent in the financial 
protection requirements for licensees 
governed by application of the formula set 
forth in 10 CFR 140,12. The increase would 
be proportional to the increase made effective 
January 1, 1966, for reactors having a rated 
capacity of 100 electrical megawatts or more. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and the Administrative 
Procedure Act of .1946, the following 
amendments to Title 10, Chapter I, Code of 
Federal Regulations, Part 140, § 140.12, are 
published as a document subject to 
codification, to be effective sixty ( 60) days 
after publication in the FEDERAL 
REGISTER. 

33 FR 15998 
Published 10/31 /68 
Effective 12/1 /68 

Criteria for Determination of an 
Extraordinary Nuclear Occurrence 

On May 9, 1968, the Commission 
published for comment in the FEDERAL 
REGISTER (33 F;R. 6978) proposed· 
amendments to its regulation, "Financial 
Protection Requirements and Indemnity 

Agreements," 10 CFR Part 140, which would 
effectuate the amendments to the 
Price-Anderson Act of 1966 (Public Law 
89-645} providing for waivers of certain 
defenses in the event of an extraordinary 
nuclear occurrence. 

The principal purpose of the amendments 
is to assure that the public will receive prompt 
financial compensation under the available 
indemnity and underlying financial protection 
for damage resulting from the hazardous 
properties of radioactive material or radiation. 
All interested persons were invited to submit 
written comments or· suggestions for 
consideration in connection with the 
proposed amendments to 10 CFR Part 140 
within 60 days after publication of the notice 
of proposed rule making in the FEDERAL 
REGISTER. The notice also announced that 
an industry conference would be held on June 
11, 1968, at the Commission's offices at 1717 
H Street NW., Washington, D.C., to discuss 
the provisions of the proposed amendments 
to 10 CFR Part 140. 

After careful consideration of the 
comments received, the views presented at the 
industry conference, and other factors, the 
Commission has adopted the amendments set 
forth below. Iii most essential respects, the 
amendments are the same as those set forth in 
the notice of proposed rule making. Ho'Yever;. 
there are some changes from the proposed 
rule. As will be indicated, the Commission is 
providing an opportunity for comment on 
these changes, but the amendments will be 
effective 30 days after publication. The 
principal changes are described below. · 

New § 140.82 Procedures, provides that, 
if the Commission is unable to make a 
determination, within 7 days after it has 
received notification of an alleged event, that 
there has been an extraordinary nuclear 
occurrence, it will publish a notice in the 
FEDERAL REGISTER of the initiation of a 
procedure for the making of a determination. 
Such notice will request persons having 
knowledge of the alleged occurrence to 
submit their information to the Commission. 

New § 140.83 Determination of 
extraordinary nuclear occu"ence, provides 
that the 9().day period for the making of a 
determination runs from the time of 
publication of a notice in the FEDERAL 
REGISTER that the Commission is 
considering the making of a determination, 
and also makes clear that the Commission 
may extend the 9().day time period. 

New § 140.84' Criterion I-substantial 
discharge of radioactive material or 
substantial radiation levels of/site, contains 
revisions from the proposed rule with respect 
to surface contamination. The Statement of 
Considerations published in connection with 
the proposed rule made clear the intent that 
Criterion I would not be met by a release of 
radioactive material within or not greatly in 
excess of the limits set forth in the 
Commission's regulations and in license 
conditions. It has come to the Commission's 
attention that with respect to some facilities 
the description of the location (site} for 
purposes of the Price-Anderson indemnity 
agreement is so narrowly defined 

geographically that it is possible under normal 
operating conditions for levels of 
contamination in restricted or controlled 
areas which are offsite to exceed the levels 
proposed in the table of total surface 
contamination levels. The table has been 
reviiled by applying a factor of- 10 to the 
proposed levels where the contaminated 
offsite property is contiguous to the site and 
is owned or leased by the licensee, who is thus' 
able to control access to the area. As was 
explained in the Statement of Considerations, 
the levels originally proposed were .intended 
to represent only an administrative index for 
determining that something unexpected and 
out of the ordinary has taken place. The 
higher levels set by the application of a factor 
of 10 for contamination of property where 
the public is generally excluded are consonant 
with this concept and in keeping with the 
Price-Anderson Act's purpose of protecting 
the public. The levels originally proposed are 
applicable to all other off site property. It 
should be noted that this revision involves no 
change in Criterion II. 

New- § 140.85 Criterion II-substantial 
damages to persons of/site or property-of/site, 
now makes clear that "damage" in all cases 
i:efers to damage from the radioactive, toxic, 
explosive, or other hazardous properties of 
source, special nuclear, or byproduct material. 
New § 140.85 also lowers the test for 
substantial damages to persons offsite by 
changing from ten to five the number of 
people the Commission would have to find 
were killed or hospitalized by physical injury 
from exposure. · 

The amendments to the form of nuclear 
energy liability policy for facilities and to the 
forms of indemnity agreements with licensees 
contained in the Appendices to 10 CFR Part 
140 (§ § 140.91 through 140.95} are changed 
from the proposed amendments in the 
following respects: 

(1) The waiver of an issue or defense 
relating to unforeseeable intervening causes 
no longer refers to the "operation of a force 
of nature," since that formulation appears to 
be only an alternative way of stating the more 
commonly used term "act of God" which is 
covered specifically by the rule. ' 

(2) The proposed exclusion in the waivers 
of defenses relating to the abnormally 
sensitive character of the claimant's activities 
or operations is not being adopted at this 
time. The Commission is not fully convinced 
of the appropriateness of the exclusion and, 
at any rate, there appears to be considerable 
dispute on the appropriate formulation of the 
abnormally sensitive defense. 

One of the tests for meeting Criterion II 
(§ 140.85} refers to $2,500,000 or more of 
damage offsite which has been or will 
probably be sustained by any one person. 
While no change· in this formulation appears 
to be necessary, it should be understood that 
the test can be met by a person sustaining the 
requisite amount of damage by operation of 
law rather than because of ownership of the 
damaged P,roperty, for example, a railroad, in 
the event of damage to lading owned by 
numerous 
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;)-::,·sons but cumulatively totaiing the 
requisite amount. 

It has been the intention of the Com
mission, in connection with these amend
ments to Part 140; to eliminate the 2-
year discovery provision in nuclear 
policies furnished as proof of financial 
protection. The Commission still intends 
to · accomplish · this change as soon as 
possible, but final agreement with in
surers has not yet been reached. 

Pursuant tq th~ Atom_ic Energy Act of 
1954;' as·aineiided; and sections 552 and 
553 of title 5 of the United States Code, 
the following amendments to 10 CFR 
Part 140 'are published as a ·document 
subject to codification to be effective· 30 
days after publication in the FEDERAL 
REGISTER.·The Commission invites all in
terested persons who desire to submit 
written comments or suggestions with 
respect ,to the changes made from the 
proposed rule to send them to the Secre
tary, U.S. Atomic Energy Commission, 
Washington, D.C. 20545, within 90 days 
after publication of this notice in the 
FEDERAL REGISTER. Consideration will ·be 
given such submission with .the view to 
possible amendments to the rule. 

34 FR 705 
Published 1/17/69 
Effective 2/1 /69 

Miscellaneous Amendments 
Under the provisions of section 170 of 

the Atomic Energy Act of 1954, as 
amended, the holder of a license for a 
production or utilization facility is re
quired· to have and maintain financial 
protection to cover public liability claims, 
and the Atomic Energy Commission is 
required to indemnify the licensee and 
other persons indemnified against public 
liability claims in excess of the amount 
of financial protectfon required. Subsec
tion 170b requires that for facilities de
signed for producing substantial ainounts 
of electricity and 11aving a rated capacity 
of 100 electrical megawatts or more, the 
amount of financial protection required 
shall be the maximum amount available 
from private sources. For other licensees, 
the Commission may require lesser 
amounts of financial protection. Finan
cial protection may be in the form of 
private insurance, private contractual 
indemnities, self-insurance or . other 
proof of financial responsibility, or a 
combination of such measures. Nonprofit 
educational institutions and Federal 
,,:,c-ncics arc not required to obtain finan
c::::I protection. 

At present, the maximum amount of 
iinancial protection available .from p1·~
\'r.tc sources is $7-s. million, the maximum 
.~:·.1;.·,unt of private nuclear energy liabii
i:y insurance that is available .. The in
:mrcrs who prov:de such linbility insur
;~ncc, Nuclear Energy Liability Insurance 
,\ssociation and Mutual Atomic Energy 
Lability Underwriters, hr,vc advised the 
. ~. mmissio:, that e!Tective January l, 
:.:na, lhc niaximum amount of privately 
:,,-~.L:,'.ile. ::uclc:ir enerr,y iiability · insur
.~ ::cc will oc increased from· $74 million 

to $:32 n:illion. Pursuant to the provi
sic,as of ,mbse:ction 170b of tl1e Act, the 
:::.1:,ount of fina:1cial protcctioi1 required 
for facilities hr..ving a r~ted capacity of 
100 electrical n,c::-:awatts or more wiii be 
increased to $8'.:! million. efiective Febru
ary l, 19'3n. The following amendments 
to· 10 CF-R P:::.1·t 140, "Financia.l Pro

. tcctic,:1 Rcquirc,:1ents and Indemnity 
A;:;:-.,,-m.i:1ts," reflect this reqt1irement. 

Tl;ci Commission is also considering 
whether to amend other provisions of 
Part 140 to increase the financial protec
tion requirements applicable to licensees 

-'Of pO\\'er and testing reactors having an 
autho1ized thermal power level in ex
ce~s · of 1 megawatt but below 100 elec
trical n1c;;awatts. This matter will b~ 
ill,, subj"ct of a separate public notice 
to :,;, issued in the future. 

S'.ncc the amendments set out below 
conform the Commission's regulations to 
a statutory requirement, the Commission 
has found thd good cause exists for 
omitting public notice of proposed rule 
making and public procedure thereon as 
unnecessary and for making the·amend
ments effective without the customary 
30-day notice. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections .552 and 
553 of title 5 of the United States Code, 
the following amendments to· title 10, 
Chapter l, .Part 140, Code of -Federal 
Regulations, are published as a docu
ment subject to codification, to be effec-
tive February 1, 1969. · 

34 FR 19546 
Published 12/11 /69 
Effective 12/11 /69 

Miscellaneous Amendments 

See Part 20 Statements of Consideration. 

36 FR 21580 
Published 11/11/71 
Effective 12/11 /71 

Waivers of Defenses Endorsement 

On May 6, 1971, the Atomic Energy 
Commission published in the FEDERAL 
REGISTER proposed amendments to 10 
CFR Part 140, Financial Protection Re
quirements and Indemnity Agreements, 
and a proposed endorsement to the facil
ity form of nuclear liability insurance 
policy furnished as financial protection, 
to clarify the waivers of. defenses provi
sions in the facility form and in the AEC 
indemnity agreement · forms (36 FR 
8451). Interested persons were invited 
to submit written comments and sugges
tions for consideration in connection with 
the proposed amendments within 30 days 

· after publication of the notice of pro
posed rule . making in the FEDERAL REG
ISTER. After consideration of the material 
submitted in response to 'the notice of 
proposed rule making and other factors 
involved, the Commission has adopted 
the amendment.s and approved the en
dorsement as proposed. The endorsement 

to the facility form and the amendments 
to the Commission indemnity agreement 
forms clarify that a licensee's workers 
who are employed at an indemnified site 
exclusively in connection with the con
s.truction of a nuclear reactor witli re
spect to which no operating license has 
been. issued by the Atomic Energy Com
mission, and who are not employed in 
connection with the possession, storage, 
use or transfer of nuclear material at the 
facility, will maintain their rights under 
the waivers of defenses provisions of the 
facility form arid of the indemnity agree
ment. The waivers of defenses provisions 
in the'event of an "extraordinary nuclear 
occurrence" are.also intended to be avail
able t.o an indemnified iicensee's em
ployees engaged at an indemnified loca
tion in the construction of a follow-on 
production or utilization facility (nuclear 
power reactor) for which no operating 
license has been Issued. 

It is the intention of the insurers and 
the Commission that claimants em
ployed exclusively in connection with the 
construction of a nuclear reactor include 
those employees engaged in mainta~ning 
a facility, the construction of which is 
essentially complete in an appropriate 
state of readiness pending the receipt by 
the applicant of the operating license, 
even though the maintenance duties in 
connection with the facility may not be 
full tilne. · 
· The insurers who provide nuclear lia
bility insurance, Nuclear Energy Liability 
Insurance · Association and Mutual 
Atomic Energy Liability Underwriters, 

. · have agreed to the addition of the clari
fying endorsement to the forms of insur
ance policies issued by them. The amend
ments reflect that agreement and corre
spondingly amend the Commission forms 
of indemnity agreement. , 

PursU8.Illt to the Atomic Energy Act of 
1954, as a.mended, and sections 552 and 
553 of title 5 a.f the Unit.ed states Code, 
the following amendments to 10 CFR 
Pa.rt 140 a.re published as a document 
subject to· codifloaltion, to be efl'ective 30 
days after publicaltion 1n the FEDERAL 
REGISTER, 

38 FR 2983 
Published 1/31/73 
Effective 3/2/73 

Indemnity Locations 

On May 6, 1972, the Atomic Energy 
Commission published in the FEDERAL 
REGISTER (37 FR 9227) a proposed 
amendment to 10 CFR Part 140, Finan
cial Protection Requirements and In
demnity Agreements, which would spec
ify how the Commission will determine 
the geographical boundaries of indemnity 
locations in indemnity agreements for 
the preoperational storage of fuel at the 
site of a power reactor under construc
tion, and the geographical boundaries of. 
indemnity locations where a nuclear re
actor is operating and an additional 
power reactor is under construction near
by on' a contiguous site by the same 
licensee . 
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Interested persons were invited to sub
mit written comments and suggestions 
for· consideration in connection with the 
· proposed amendment within 60 · days 
after publication of the notice of pro
posed rule making in the FEDERAL RJ;:GIS• 
TER. After consideration of the comments 

· received, the Commission has adopted 
· the proposed amendment with certain 
changes. · · 

The principal point in thtee of the 
comments, submitted by utilities, was 
that the proposed amendment would in
crease:. their insurance costs from nuclear 

:· property pools during construction. How-
. ever, .since the nuclear liability insurers . 
are presently ·using the broader site con
cept for new policies, utilities have al
ready.' found it necessary to purchase 
nuclear property insurance for the con-

. struction site whereas in the past they 
had been able to purchase "builder's 
risk" insurance at lower premiums. This 
amendment reflects such use of the 
broad concept by both nuclear liability 
insurers ~d nuclear property insurers. 
As stated in connection with the· pro-
1>9sed rule published in the FEDERAL 

. REGISTER ·on May 6, 1972, this amend-

. ment may not be susceptible of· applica-
tion to all circumstances (e.g., where 

· conventional builder's risk policies, sub
ject to a nuclear exclusion, remain in 
effect at some units, construction of 
which was commenced when such cover
age was still available>. Where the Com-

. mission on application of any affected 
person or on its own initiative determines 
that a depar~ure from this proposed 
method would be authorized by law and 
otherwise in the public interest, it may 
establish a different indemnity location 
in individual cases. 
. The Commission believes that . the 

. amendment, by widening the geograph
ical boundaries of the indemnity loca
tion to include the entire construction 
area of nuclear power reactors, will as

. sure that indemnity funds in the highly 
unlikely event of a nuclear incident, will 

· be available to the general public and 
will not be diluted in compensation of 
possible property losses at the site of 
the reactor under construction. 

In order to eliminate the ambiguity of 
the phrase "the entire construction area 
of the nuclear power reactor" as used 
in the proposed amendment, the words 
"as determined by the Commission" have 
been added. A sentence to the effect that 

· such area will not necessarily be coex
tens~ve with the indemnity location 
which will l;>e established at the time an 
operating license is issued for additional 
nuclear power reactors has also been 
included. . 

Pursuant to the Atomic Energy Act 
of 1954, as amended, and sections 552 and 
553 of title 5 of the United states Code, 
the following amendment of 10 CFR Part 
140, is published' as· a document subject 
to codification, to be effective on March 2 
1973. ' 

38FR11066 
Published 5/4/73 
Effective 6/4/73 

Nuclear Energy UabHlty Polley. 
On February 5, 197.3, the Atomic En

ergy Commission published in the FED
ERAL REGISTER (38 FR 3336) a proposed 
amendment to 10 CFR part 140, "Finan
cial Protection Requirements and Indem
nity Agreements," which would be' re
flected in the facility form set out in 
I 140.91, and would extend from 2 to 10 
years the period after termination or 
cancellation of the Nuclear Energy Lia
bility Insurance Polley (facility form> 
during which a written claim may be 
made against the insurer which alleges 
bodily injury or property damage caused 
during the policy period. · 

Interested persons were invited to sub
mit written comments and suggestions 
for consideration 1n connection with· the 
proposed amendment within 30 da,ys af
ter publication of the notice of proposed 
rulemaking 1n the FEDERAL RzGIS'l'ER. 
General Electric submitted the only com
ment prior to the ·March 7, 1973, ex
piration period. Their comment WBB an 
endorsement of the amendment . 

Under the 2-year discovery provision 
currently 1n effect in the nuclear facility 
policy, there ls the possibility that termi
nation of the policy after a nuclear inci
dent may result in exclusion of a signlfl
cant portion of the insurer's liability from 
the coverage of the policy. Such a possi.; 
billty has particular stgnlftcance in con
nection with .radiation injuries because 
such -injuries may not become evident 
until some years after exposure has oc
curred. In addition, there could be a gap 
in the fti:lancial protection afforded un
der .such policies since the applicable 
State statute of limitations might pro .. 
vlde for a period longer than 2 years dur
ing which suits might be instituted. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and section 553 of title 
5 of the United States Code, the follow
ing amendment of 10 CFR part 140 is 
published as a document subject to cod
ification, to be effective June 4, 1973. 

40 FR 7081 
Published 2/19/75 
Effective 3/21 /75 
PART 140-FINANCIAL PROTECTION RE· 
· QUIREMENTS AND INDEMNITY AGREE· 

MENTS. · . 

Miscellaneous Amendments 

The provisions of section 170 of the 
Atomic Energy Act of 195f, as amended, · 
(the Act> require the holder of a license 
for a production or utilization faclllty t.o 
have and maintain financial protection to 
cover public liabWty claims. Section 1 '70 
of the Act In conjunction with section 201 
of the Energy Reorganization Act.of 197t 
requires the Nuclear Regulatory Commis
sion to indemnify the licensee and other 
persons indemnified against public liabil
ity claims in excess of the amount of fi
nancial protection required. Subsection 
170b. of the Act requires that for faclll
ties designed for producing substantial 
amounts of electricity and having a rated 
capacity of 100 electrical mesawatts er 
more, the amount of financial protecijon 

required shall be the maximum amount 
available from private sources. For other 
licensees, the Commission may require 
lesser amounts of financial protection. Pl
nanclal protection may be 1n the form of 
private insurance, private contractual In
demnities, self-insurance or other proof 
of financial responsiblllty,"or a comblaa
tlon of such measures. Nonprofit educa
tional institutions ana .Federal apno111 
are not required to obtain ftnanclal ...
tection." · 

The insurers who provide the nucllar 
llabWt:v. insurance, Nuclear Enern Ua
bility Insurance Assocbtion and Mutual 
Atomic Energy Liability Undenn1t.eN, 
have advised the Commission that effec
tive January 1, 19'75, the mazlmua 
amount of privately available nucleu 
enel'IIY liability insurance would be In
creased from ,110 mllllon t.o ,125 mllllon. 

· Pursuant to the provisions of subsection 
170b. of the Act, the amount of ftnanc:Jal 
protection required for facWties having 
a rated capacity of 100 electrical mega
watt.a or more \.":!! be Increased to ,125 
mllllon, effective March 21, 1975. 'nle 
following amendments to 10 CFR Part 
140, "Financial Protection Requirements 
and Indemnity Agreements," reflect thia 
requirement. 

Since the amendments set out below 
contorm the Commission's reguiation.s to 
a statutory reqUlrement, the Commts
alon has found that good cause exists for 
omitting public notice of proposed rule 
making and public procedure thereon aa 
unnecessary. 

Pursuant to the.Atomic Energy Act of 
1954, as amended, the Energy Reorgani
zation Act of 1974, and sections 552 and 
553 of Title 5 of the United States Code. 
the following amendments to Title 10, 
Chapter I, Part 140, Code of Federal Reg
ulations, are published as a document 
aubJect to codification. 

40 FR 8774 
· Published 3/3/75 
Effective 3/3/75 

Energy Reorganization Act; Revisions to Chap
ter 1 to Reflect Organizational and Procedur
al Changes 

See Part 2 Statements of Consideration. 

41 FR 16445 
Published 4/19n6 
Effec;tive 4/19n6 

Miscellaneous Changes to Chapter 

See Part 20 Statements of Consideration. 

42 FR-46 
Published 1/3n7 
Effective a11n1 

PART 140-FINANCIAL PROTECTION RE· 
QUIREMENTS AND INDEMNITY AGREE· 
MENTS 

Implementation of Legislation Amendln1 
the Prlc•Anderson Ad 

on December 31, 1975, H.R. 8631 was 
enacted es Pub. L. 94-197. This legisla
tion modlfies and extends for ten years 
<to August i; 1987> the .present Price-
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Anderson Act.' The Price-Amterson· Act 
established a system of Government in
demnity and license conditions requir
ing certain licensees to have financial 
protection designed to compensate the 
public for damages caused by nuclear in
cidents. on March 18. 1976, a notice of 
Intent to amend 10 CFR Part 140 to im
plement the provisions of Pub. L. 94-197 
was published In the FEDERAL REGISTER 
<41 FR 11327>. The purpose of that no
tice was to invite recommendations in 
the form of written comments and su11:
gestlons from Interested persons 

The Commission received a number 
of comments on the notice. After con
sideration of the comments and other 
factors Involved. on September 20, 1976, 
the Commission published a notice of 
proposed rulemaking In the FEDERAL REG
ISTER <41 FR 40511> to Implement provi
sions of Pub. L. 94-197. Only thirteen 
comments were received In response to 
the proposed· rule. Of. these comments 
few differed with the substance of the 
proposed rule. · Most of the comment.a 
raised questions of Interpretation ar 
clarification. 

1. By December 31, 1976, the Comm1&
slon must establish at some level In the 
range of $2 million to $5 million, the 
amount of the retrospective premium to 
be assessed against each licensee required 
to maintain financial protection. 

The Commission proposed establishing 
the retrospective premium at $5 million 

. per facility per Incident. Of the thirteen 
. coriiinents · received In . coririectlon with ·. 
the proposed rule, orily two addressed 
this Issue. One commenter recommended 
that the retrospective nremlum be e11tab
lished in the range of $2 million to $3 
mlllion so as not 'to lmnalr the abllltv of 
utilities to acquire new canltal while· the 
other SWtl!'ested a sliding premium 
schedule under which the retro~oect!ve 
Dremlum would not reach $5 mWion un
til 1983. 

The Commission has con11ldered tnese 
comments. When the Commission oro
posed establishing the retrospective pre
mium at 15 mWlon. these same concerns 
were carefullv evaluated. To obtain ad
vice on the financial lmuact t.hat retro
SJ>P.ctive premiums of S2 million to $5 
million would have on different size utili
ties, the Commission staff engaged the 
services of an outside consultant. Based 
noon his analysis. Dr. Ronald MP.llcher, 
Associate Professor of Business. Univer
sity of Colorado, concluded that a retro
"Dective premium a11Sessment of $5 mil
lion per reactor would not have a shmlfi
cant financial lmoact on representative 
small, medium and large ·s1:r.e utllitll's. By 
analyzing the cash flow of rep.resentatlve 
utilities as well as the lmnact of a $5 
mWlon retrosoectlve premium on Interest 
coverage and earnings oer share, Dr. 
Mellch~r concluded that the reoresenta
tlve utilities studied would have financial 
resources th1st would be more than ade
quatl! to cover a $5 million retrospective 
premium assessment for reactors cur
rently operating. under construction, or 
being planned. 'Ibe Commission airreed 
with Dr. Mellcher's conclusions. None of 
t.he comment.a received on this question 

1 42 'D'S.C. 2210 aDd pertinent -~om 
ID 4217S.C. 20lt. · 

·efuted the conclusions of the Mellcher 
;tudv. 

The Commission has concluded that 
I.here are considerations that favor estab
lishing the retrospective premium at $5 
million. First. while such a premium 
would not present any undue financial 
t-urden on any size utility, It would enRure 
the termination of Government indP.m
nitv at the earliest feasible date. FurthP.r, 
ll S5 million retrospective oremlum would 
rP.sult In. the maximum financial orotec
t.lon available to pav public liability 
claims and. therefore, a limit of Jiabilltv 
In the event of a nuclear incident at t:!le 

. highest amount permltt.ed by Pub. L. 

1
94-197. For t.hese reasons, the Commis
sion is establishlnlt the retrospective pre
mium at $5 million per reactor per 
incident. . 

2. Pub. L. 94-197 authorized the Com
mission to establish a maximum amount 
which the aggregate retrospective pre
,mlums charged for each facility within 
, one calendar year may not ·exceed. Con
' gress viewed the establishment of such a 
,maximum as serving to remove retro
spective premium assessements as a 
potential open~ended liability and as pro
viding assurance to publicly owned utili
ties that retrospective premium assess
ments would not be construed as the 
lending of credit prohibited by some state 
constitutions. 

Two of the commenters discussed this 
question. The comments recommended 
that based on the remote probability of 
more than a· single nuclear incident oc
curring in any calendar 'year the maxi~ 
mum amount be set equal to a single 
retrospective premium per facility. Fur
ther. the comments also expressed the 
belief that contrary to the interpreta
tion adopted by the Commission, the 
maximum amount was meant to limit the 
liability of a utility in a calendar year 
rather than the total payments for 
charges made by the insurance pools in a 
calendRr yenr 

The Commission has considered these 
arguments. While the Commi11Sio11 agrees 
that the p.robabillty of even a single 
nuclear mcident in a calendar year is 

· quite remote, there Is another purpose 
to be served by setting the maximum 
amount. at more than just equal to one 
assessment per facility. If I\ nuclear In
cident did result in public liability claims, 
payment of meuy of theRe claims would 
presumablv be made within the months 
following the incident However. If the 
incident occurred near the end of the 
calendar ~·ear, a number· of claims could 
be can·ied over for payment in a sub
sequent year. Further, since one could 
reasonabl~· expect that public liablli'y 
claims could be filed many years after the 
nuclear incident occurred-especially i:1 
view of the Act's provision that., in the 
event of an extraordinary nuclear occur
rence, suits may be brought for up to 
twenty years after the date on which the 
incident occurred-this could result b 
claims being settled many years after the 
year in which the 11uclear incident oc
curred. I11 order to ensure that funds 
would exist to pay all of the delayed 
claims for 11n earlle1· Incident. as well as 
the claims that could arise from a nuclear 
Incident In a given )"ear, It is necessary 
to establish the maximum amount at 
greater than Just a single retrospecth'e 

premium per facll1ty. 
The Commission does not agree with 

the interpretation that the purpose of 
the maximum amount was to limit the 
liability of the utility to a fixed amount. 
but believes that Its purpose was only to 
limit the retrospective premiums the util
ity would be required to pay In any one 
year. Because each utllity would know 
beforehand the maximum amount of 
retrospective premiums it would be re
quired to pay 1n any one calendar year, 
premium assessments are then prevented 
from becoming an open-ended charge In 
any one year. The Commission believes 
this is the purpose of establlshtng a ma,j
mum amount. The maximum amount 
does not In any way limit the number 
of incidents or the liability for these In
cidents for which a utility may be 
charged retrospective premiums. For the 
reasons discuss&J above, the Commission 
has concluded that the maximum 
amount of deferred premiums charged 
for each facility within one calendar year 
be established at $10 million per facility. 
However, this provision Is clarified so as 
to eliminate any ambiguities present In 
the proposed rule as to whether the 
maximum aggregate represented the 
amount charged the utility or the liability 
<whether charged in that ye'\r or not> 
accrued by the utility. 

3. Pub. L. 94-197 authonzes the Com
mission to establish amounts less than 
the standard retrospective premiums for 
individual facilities on the basis of sui;:h 
factors as the faclllty·s·size; loca.tfon and 
other factors pertaining to the hazard. 
In the notice of proposed rule making, 
the Commission did not propose the 
establishment of lower retrospective pre
miums for individual facilities. It did not 
appear that development of premiums 
le~s than the standard retrospective pre
mmm would increa.~e the protection pro
vided to the public. 

In view of the foregoing and since none 
of the comments on the proposed rule 
addressed this question, the Commission 
is not establishing lower retrospective 
p1·emlums for individual facilities. 

4. The Commission is directed by Pub. 
L. 94-197 to establish requirements 
necessary to as~ure that following a nu
clear incident deferred premiums will be 
paid as called for. One of the comments 
received on this issue suggested that a 
separate guarantee of premiums is not 
necessary because the Commission re
vie".Vs a licemee's financial stability at 
various stages of the licensing process. 
Further, it was stated that the use of any 
type of guarantee would Impede a 

· licensee's ·line of credit and Increase 
electricity costs. While the Commission 
recognizes these arguments, the success 
of the retrospective premium assessment 
prop-ram is dependent upon the likeli
hood that the retrospective premiums 
would be available when needed. The 
Commission believes, therefore. that 
utilities should provide some fonn of in
dependent assut·ance not based on pre
\'lou, statements that they would not de
fl)ult on their obligations. 

It was for this reason that the Com
mission proposed rules which established 
~qulrements for such guarantees, A 
licensee would be afforded the OPPor
tunit:v to meet these guarantee require-
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i ments by providing through any one of 
:a number of alternative methods the 
11111ount of $10 million for each larre 
power reactor it would be licensed to 
operate. The alternatives would be: 

1, Surety bonds: 
:i. Letters of credit: 
3. Revolving credit/term loan arrange

ments: 
t. Maintenance of escrow deposits of gov

ernment eecurlttea: 
II, Annual certified 1!.nancl11l statement 

allowlng either that a cash 11.ow (I.e., cuh 
&Tallabte t.o a company after all operating 
ezpenses, tazee, lntereat chargee, and divi
dends, have been paid) can be generated and 
wtlUlll be aval!Sble' tor payment of retro
apectln premiums within three (8) month.9 
after aubmlaalon ot the 11tatement, or a 
1111111!. reeerYe or a combination of O!lllb 11.ow 
and CUh resene: and 

II. Such other type of guart1.ntee approved 
by the Commlaalon 

·rwo of the comments received in con
nection with this question suggested that 
In those cases where as Its guarantee a 
ut111ty chooaes to flle certlfled annual 
flnancial statements demonstrating the 
adequacy of cash flow, the Commission 
not treat dividends as a reduction of 
cash flow. While on the one hand. the 
Comnrlaslon recognizes that creditor 
claims such as claims for payment of de
ferred premiums have a clear priority 
over payment of dividends, the nonpay
ment of dividends by a utility is an ex
treme step. Therefore, the Commission 
believes It desirable to take the more 
conservative approach of requiring a 
utll.lty to provide proof of cash flow for 
$10 million after dividends have been 
Pa.id. 

None of the comments receivea tna~ 
address the issue of guarantees of retro
spective premiums point up either the 
unavallabillty of any of the guarantee~ 
or any problems with the methods of 
guarantee that the Commission has pro
posed. In view of the foregoing, the 
Commission ls establishing requirements 
for i:uch guarantees and licensees will 
be afforded the opportunity to provide 
any one of the stat.ed altemat.ive 
methods for assuring the payment of 
these premiums. The effective rule i• 
modified sllght-ly, however, to clarif~· 
that all methnds of gua.rantee are with 
respect to $10 million and not just the 
cash flow methocl. 

5. Pub. L. 94-197 authorizes the Com
mi~Rion to provide relmmr~nr.e or ot,her
wise guarantee the payment of retro
spective premiums In the event that the 
resources of the nuclear lh1bility in•ur
a.nce pool11 are not sufficient to absorb 
defaults by license~ in payment of t.hc 
retrospective premiums a.nd if licenseP 
guarantees fail. In the Commi$~lon's 
notice of proposed rule making, provi
sions were Inserted In inrtemnlty ar,ree
mPnts providing that any am01i11t nsi1 
by the Commission to cover defaulted 
retrospective premiums would crea.te an 
Immediate lien in favor of the United 
States upon the lir.ensee 's nropert~·. Jn 
addition. it was p1·oposed that provision~ 

. be inserted In indemnity agreem~nts to 
require licensees defa.ult.ing in the pay
ment of retro<ipective premiums to pro
vide certified financial stl'lt.ements t.o the 
CommlsRlon. Aft,:,r reviewin<? the~e state
ments. the Comml~sion would then· de-

termine whether a licensee were flnan
cl111lv able to relmb1rrse the Commi<i
sion.for paym':'nts made on the licensee's· 
behalf. If a determination were made 
t,hat a licensee was financially able to 
reimburse the Commls.'!lon, the licensee 
would be given 120 -days to do so. Any 
,reimbursement not ma.de during this 
pe1·iod could result in a thirty-day sus
pension of the license and possible ter
mination of the license by the Commis
sion. 

The Commlsa1on continues to beileve 
that these lien provisions offer the 
greatest assurance of reimbursement for 
payments ma.de because of any defaults 
In retrospective premiums. While the 
creation of liens upon a licensee's assets 
does not offer absolute assurance of re
imbursement to the Commission <since 
these.liens could be subordlna.te to other 
creditors• claims)', such liens could pro
vide a valuable tool for reimbursement 
of any Government payment. 

The only comment received on this ls
sue suggested that licensees defaulting 
In the payment of retrospective premi
ums should be given 180 to 270 days in
stead of 120 days to reimburse the Com
mission. The Commission has considered 
this suggestion, but believes that the ad
ditional time for reimbursement Is not 
necessary In view of the fact that a 
licensee wm probably not, In the first 1n-
11tance, be called upon to pay retrospec
tive premiums for some months after a 
nuclear Incident. When this period be
tween the nuclear Incident and the call 
for payment is added to·the 120 day pe
riod a licensee has In which to pay the 
defaulted retrospective premiums, suffi
cient time to repay the Commission Is 
copsldered to be provided. To extend 
the period beyond this Is not considered 
reasonable. · 

8. Pub. L. 94-197 authorized the Com
mission to reduce the annual Indemnity 
tee ot '30 per thermal megawatt capac
ity Imposed on each reactor licensee In 
reasonable relation to Increases In fl.
nanclal protection required above a 
level of $60 mlllfon. 

The Commission has proposed estab
llsh1ng a five-tiered schedule which both 
adheres to the intent of Pub. L. 94-197 
to reduce fees In reasonable relation to 
Increases In financial protection, and ·1s 
relatively simple to administer. The 
schedule also reflects the view that, as 
ultimate guarantor of the retrospective 
premium and as evaluator of the finan
cial abllity ·of reactor licensees to pay 
such retrospective premiums, the Gov
ernment should levy a minimum fee for 
such services even it there Is no In
demnity obligation. No comments were 
received on this Issue. 

Therefore, the Indemnity fee schedules 
which the Commission will establish for 
reactors are as follows: 

(a) For lndemnlftcatlon of •500 million 
t.o 9400 million Inclusive, a fee of '30.00 per 
year per thousand kilowatts of thermal ca-
pacity authorl7.ed In the Ueeme: . 

(b) For lndemnlftcatlon from· •399 mil
lion t.o ,aoo million tnclushe, a fee of 
'24.00 per year per thOU1181ld kilowatts of 
thermal capacity authorized In the llceme: 

(c) Por lndemn111.catlon from ,299 million 
t.o e200 million Inclusive, a fee of ,1a.oo per 
year per thousand kilowatts of thermal ca-

piu:lty authorized In the license: 
(d) Por lndemn111.catlon from ,100 mil• 

lion t.o ,100 million tnclulllve, a fee of '12.00 
per year per thousand kilowatts of thermal 
capacity authorized tn the license: · 

( e) 1"or lndemn111.catton from •99 million 
t.o ,1 million tnclualve, 11 fee of ,a.oo per 
year per · ~ouaand kilowatts of thermal ca
pacity authorlud In tbe llceme. 

No tee would 'be leas than e100 peg 
annum for any nuclear reactor. 'I'J1II 
~um tee would continue to be 1~ 
after Indemnity Is phased out, In coDtt 
slderation of the Government's ultimat.e 
role as auarantor of the retrospective 
premium. For those Instances 1n which • 
.certlfled financial statement Ill provided 
as a guarantee of payment of deterred 
premiuma, a fee of $1,000 or the indemn
ity fee, whichever Is ereater, would be 
required. This reflects the additional 
effort that would be required of the Com
mission to evaluate this guarantee option 
as opposed to options where third parties 
are providing the guarantee of payment 
of the retrospective premium tor li
censees. 

7. The Commission proposed exercis
ing Its discretionary authority to require 
persons Ucensed to possess plutonium In 
the amount of 5 kilograms or more 1 and 
persons licensed to process plutonium In 
the amount of 1 kilogram or more 1 f9r 
use · In plutonium processing and fuel 
fabrication plants to maintain fl~nclal 
protection In the amount of $125 mllllon. 
Indemnity coverage would be extended 
. to such licensees. 

All three comments received tha.t ad
dressed this Issue disagreed with the 
Commission and recommended that In 
view of the llinlted operating experience 
wtth these types of commercial facWtles 
the Commission either not establish fi
nancial protection requirements for 
these licensees or establish Interim re
qUlrements of $20 million. The Commis
sion has considered these suggestions, 
but believes that there are deflnlite bene
fl.ts to be derived by establishing fl.na.n
clal protection requirements at $125 
million. First Is the basic thrust of the 
Price-Anderson Act tt.self-namely, that 
the public should be assured compensa-· 
tlon for damages resulting from those 
segments of the nuclear Industry that 
may involve signlftcant consequences. 
With the ·basic financial protection layer 
and Government Indemnity resulJtins In 
a combined coverage of $560 milllon, the 
public would be adequately assured 
avallabUity of funds for payment of 
claims resulting from nuclear Incidents 
associated with the possession or use of 
slgnlftcant quantities of plutonium at 
plutonium processing and fuel fabrica
tion plants. Second, several licensees In 
the plut.onium processing and fuel fabri
cation Industry already malnt&ln the 
IDJIJCl.mum amount of financial protec
tion available from private sources <cur
rently $125 million>. Third, the Commis
sion has been advtsed that those li
censees who currently buy less than $125 
million In nuclear Insurance would pay 
a maximum additional premium of less 
than H0,000 per year to obtain $125 

1 E:scludlng tnat contained tn !l'!!lJPd 
IIOlll'ceS· and welded or otherwise ne!l:',8"·. ·.m
lrradlated or Irradiated fuel rode. . 
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million in coverage. The Commission be
lieves that such an additional premium 
1s not unreasonable. In view of the fore-
1oing, the Commisison la establishing 
1lDancta.l Jm)tA!ctlon -req~enta al 
•125 mlllion for those penoria licensed 
~ IIOlllelllS & kilograms or more• ~ 

. plutonium and those persons llceDllecl to 
process 1 kilogram or more 1 of pluto
nium for use In plutonium processing and· 
fuel fabrication ple.'nts. The Commission 
la also establlsbing a $5,000 per year In
demnity fee for these licensees. The pro
posed rule has been modlfted slightly 
to cl&rlfy that the determlnlng factor 
with respect to the Commission's re-· 
qulrement that a licensee maintain ,125 · 
mllllon in financial protection and be 
Indemnified by the Commission 1s the 
quantity of plutonium that a person 1a 
llcenaed to possess rat.her than the 
actual quantity that la currently In the 
licensee's possession. · 

The Commission along with other In
terested persons has recognized that 
there may be a need to further exercise 
1ta discretionary authority to extend 
Price-Anderson coverage to other mate
rials licensees .. The Commlsslbn will con
tinue to consider the possible extension 
of its discretionary authority to .such 
ma.terials licensees. . ·. 

This rule does not oonta.ln any provi
sions implementing <or interpreting)· the 
amendments to R.R. 8631 introduced by 
Senator Hathaway, · agreed to by the 
Senate, and contained in Pub. L. H-197 
regarding exclusion of the costs of In
vestigating and · settling claims from 
funds used for the payment of claims. 

Although establishment of the retro
spective premium and certain other pro
posed changes in 10 CFR.Part 140 must. 
be accomplished 'by December 31, 1978, 
the Commission proposes that these 
changes be made effective ori .August 1, 
1977, so as to afford the Commission, the 
insurance l'OOls and the licensees rea
aonable opportunity to Implement these 
changes, 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reor-
111,nlzatlon Act of 197f, as amended, and 
SectlOllS 552 and 553 of Title 5 of the 
United States Code, the followln8 
amendments to 10 CFR Part HO are 
publlahed as a document aubJect to 
codlflcatlon. 

42 FR 20139 
Published 4/18ll7 
Effective 5/1 ll7 

PART 140-FINANCIAL PROTECTION RE· 
QUIREMENTS AND INDEMNITY AGREE• 
MENTS 

Miscellaneous Amendments 
AGENCY: Nuclear Regulatory Commis
sion. 
ACl'ION: Final Rule. 
SUMMARY: 'l·ne Nuclear Regulatory 
Commission 1a amending its regulations 
"Financial Protection Requirements and 
Indemnity ·Agreements," to Increase the 
levei of the prim~ layer of financial 

protection required of certain indemni
fied licensees. and make certain other 
minor changes in indemnity agreement 
fo1·ms :md 111 the facility form of nuclear 
liability insurance policy furnished as 
financial protection. The Commission is 
amending Its regulations at the present 
time to·colnclde, as statutorily required, 
with the Increase in the level of the pri
mary la3·er of insurance provided by pri
vate nuclear liability insurance pools. 
EFFECTIVE DATE: May 1, 1977. 
FOR FURTHER INFORMATION CON~ 
TACT: 

Mr. Ira Dinitz, Antitrust and Indem
nity Group, u.s: Nuclear Regulatory 
commission, Washington, D.C. 20555, 
301-443-6961. 

SUPPLEMENTARY INFORMATION: 
The provisions of section 170 of the 
Atomic Energy· Act. as amended, c the 
Act) require production and utilization 
facility licensees to have· and maintain 
financial protection to cover public lia
bility claims resulti~g from a nuclear in
cident. The Commission has exercised its 
discretionary autho1·ity to require per
sons licensed to possess plutonium-In the 
amount of 5 kilograms or more and per
sons licensed to process plutonium in the 
amount of 1 kilogram or more for use In 
plutonium processing and fuel fabrlca,
lion plants to also maintain financial 
protectioi:i at the ~axlmum amount 
available from private sources. Section 
170 of the Act, in conjunction with sec
tion 201 of the Energy Reorganization 
Act of 1974, as amended, requires the 
Nuclear Regulatory Commission to in
demnify the licensee and other persons 
indemnlfled, up to the statutory limita
tion on liability, against public liability 
claims in excess of the amount of finan
cial protection required. Subsection 170b, 
of the Act requires that for facilities de
signed for producing substantial amounts 
of electricity and having a rated capac
ity of 100 electrical megawatts or more, 

. the amount ·of· financial protection I re
quired shall be the maximum amount 
available from private sources. F'or·other 
licensees, the Commission may require 
lesser ·amounts of financial protection. 
Primary financial ·protection may be in 
the form of private Insurance, private 
contractual indemnities, self-insurance 
or other proof of financial responslblllty, 
or a combination of such measures. Non
profit educational lnstltutloiis and Fed
eral agencies are exempted by statute 
from the financial protection require
ments. 

·•Public Law. 94-197 does not by Its prP·. 
else language require maintenance of a "prl· 
mary" (I.e., nuclear JI.ability Insurance) layer 
arid a "secondary" ( I.e., retrospective pre· 
mlum) Jayn or ftnanclal protec'tlon but 
merely · considers the combination or these 
two layers as "financial protection." How
ever, the recently published am•ndments (42 
FR 46, Jan. 3, 1977) to 10 CPR _Part 140 Im· 
plementlng part of Public Law 94-197, dis· 
tlngulsh between primary and secondary 
layer or ftnanclal protection on the baala or · 
their different Insurance characterif;tlcs. The 
amendments In this rule relate solely to In· 
creaaes In the primary layer or ftnant"ial 
prote.ctlon. 

The insurers who provide the nuclear 
· · llablllty insurance, Nuclear Energy Lia

blllty-Property Insurance Association 
<NEL-PIA) and Mutual Atomic Energy 
Liability Underwriters \MAELU>, have 
advised the Commission that effective 

-January 1, 1977, the maximum amount 
of private· nuclear energy liability in
·surance available was increased· from 
$125 million to $140 million. Pursuant to 
the provisions of subsection 170b. of the 
Act, the amount of primary financial 
protection required for facilities having 
a rated capacity of 100 electrical.mega-

. watts or more will be increased"to $140 
million; effective May 1, 1977. In accord
ance with recent amendments to 10 CFR 
Part 140 < 42 FR 46, January 3, 1977>, 
licensees of plutonium processing· and 
fuel fabrication plants required to main
tain the maximum amount of financial 
protection will have to comply with. this 
requirement on August· 1, 1977. The' fol
lowing amendments to 1,0 ~ Part 14(1, 
"Financial Protection Requirements and 
'Indemnity Agreements," 'reflect this 
requirement. 

Other changes to Part 140 to imple
ment Pub. L. 94-197 relate to·the exten
sion· of Indemnity protection to , J , 
indemnified shipments of new or spent 
fuel while outside of the United States 
and any other nation during transit 
from one NRC licensee to anothe1· and 
<2> stationary nuclear facilities, such as 
fioating· nuclear power plants, Hcensed 
by the NRC and located in international 
waters. There ls one slight difference b!:,· 
tween the endorsement to the facility 
form of nuclear liability insu!'ance pol
icy submitted by NEL-PIA and t-he! 
amendments to the Commission indem
nity agreement form implementing this 
change. The endorsement, unlike the in· 
demnlty amendments, will not extend 
coverage at this time to nuclear material 
being transported to or from a floating 
nuclear power plant. This coverage would 
be extended, however, before such a . 
plant would be licensed. 

Pub. L. 94-197 also provided that in 
the event of an "extraordinary nuclear 
occurrence'' the Commission could en. 
force provisions in an insurance policy 
furnished as proof of flnanciat protec
tion and incorporated in indemn:,y 
agreements, requiring a licensee to 
waive any defense based upon a statute 

· of limitations If suit ls instituted within 
3 years from the date on which the 
claimant first knew or reasonably could 
have known of his injury or damage, but 
in no event more than 20 years after 
the date of the nuclear incident. Before 
the enactment of Pub. L. 94-197., the ex
tension of the time for initiating of a 
11Ult for damages was only 10 years after 
the date of t.he nuclear Incident. Both 
the endorsement to the facility form and 
the indemnity agreement forms ,imple
ment this change as set forth below. · 

Apart from the change discussed 
above, there is one additional nonsub
stantive modification In the present 
waiver of defenses .endorsement submit· 
ted by NEir-PIA that differs from the 
waiver of defenses endorsement now 
contained in § 140.91. The existing en
dorsement was amended by addition of 
a new paragraph S published in the FED
IERAL REGISTER on NovembeJ' 11, 1971 136 
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FR 21580). That new paragraph basi
cally provided that a licensee's workers 
employed at an ·Indemnified. site· exclu
sively In connection with the construc
tion of a nuclear reactor for which no 
opera.ting license had been issued would 
be permitted to take advantage of the 
waiver of defenses provisions of the fa
cility form. The nuclear liability lmur
ance pools Intended that this paragraph · 
be published as a separate endorsement 
and not as a part of the general waiver 
endorsement. Hence, this paragraph Is 
now being retained as a set?arate en
dorsement. 

This rule does not contal~1 any provi
sions Implementing <or lnterpretlng1 
the amendments to H.R. 8631 Introduced 
by Senator Hathaway, aareed to by the 
senate and contained In Pub. L. H-197 
regarding exclusion of the costs of In
vestigating and settling claims, from 
funC:s used for the payment of claims. 
· Since the amendments set out below 
conform the Commission's regulations 
to a· statutory requirement. the Com
mission has found that good cause exists 
for omitting public notice of proposed 
rule making and public procedure 
theron as unnecessary. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy Reorganl
·zatlon Act of 1974, as amended, and sec
tions 552 and 553 of Title 5 of the United 
States Code, the following amendments 
to Title 10, Chapter 1, Part 140, Code of 
Federal Regulations, are published as a. 
document subJect to co_dlficatlon. 

42 FR 43385 
Published 8/29ll7 
Effective 8/29ll7 . . . 

PART 50-LICENSING OF PRODUCTION 
AND UTILIZATION FACILITIES 

PART 140-FINANCIAL PROTECTION RE
QUIREMENTS AND INDEMNITY AGREE· 
MENTS 

Revocation or Modification of Certain 
· Reporting· Requirements 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 
SUMMARY: The Nuclear Regulatory 
Commisbion is amending its regulation 
"Licensing of Production and Utilization 
Facilities·· to revoke the requirement that 
if the construction or modification of a 
facility is completed belore the earliest 
date specified in the constru;:-tion permi: 
the holder of the consttuction permit 
shail promptly notlf:; the Commisston 
for the purpose of accelerating the· final 
Inspection. The Commission also is 
amending its regulation "Financial Pro
tection Requirements and Indemnity 
Agreements·· to modify the repetitive re
portin; requirements set out in special 
prqvisions applicable to licensees fur
nishin!!' flnanciai protection in whole or 
in part. in the form of adequate resources. 
Thesf- amendments !'educe the reporting 
burden ou NRC licensees. 

EFFECTIVE DATE: August 29, _ 19ii. 

FOR FURTHER I?ll"FORMATION ·coN
TACT: 

Gerald L. Hutton, Division of Rules 
and Records. Office of Administration, 
U.S. Nuclear Regulatory Commission. 
Washington,. D.C. 20555. Tel. 301-492-· 
7211. 

SUPPLEMENTARY INFORMATION: 
Section 50.55, a, of 1 o CFR Part. 50 re
quires that if the constructi.:m or modi
fication of a facility is compl~ted before 
the earliest date specified In · the con
struction permit. the holder of the con
struction permit ·shall promptly notify 
the Commission for the purp0se of ac
celerating the final inspection. A sepa
.rate report for this event is not neces
sary and this report_ing requirement is 
beln°g revoked. 

Section 140.18. of 10 CFR Part 140 re
quires that In any case where a licensee 
undertakes to maintain financial pro
tection In the form specified In f 140.14 
•a 112 i for· all or part of the ·financial 
protection required by ·Pa'rt 140. the li
censee shall file with the Commission a 
balance sheet and operating statement 
prepared and certified by a certified pub~ 
lie accountant. This section Is being re
vised so that It no longer requires re
petitive· reports, but states that 'the 
Commission may require the licensee to 
flie wit_h the Commission such financial 
Information as the Commission deter
mines to be appropriate for the purpose 
of determining whether the licensee is 
maintaining fina'nclal protection as re
quired by Part 140. · · 

Since the amendments set forth be
low relate to minor matters and are In
tended· to provide relief !roin, rather 
than tq Impose, restrictions under regu
lations currently In effect, the Commis
sion has. found that good cause exists 
!or omitting general notice of proposed 
rule making and public procedure 
thereon as unnecessary and for making 
the rule effective on August 29, 1977, 
without the customary 30 day waiting 
period. . . 

Pursuant to the Atomic Energy Act of· 
1954. as amended. the Energy Reorga
nization Act of 1974, as amended and 
Sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Title· 10. .Chapter · I, 
Code of ·Federal Regulations, Parts 50 
and 140 are published as a document 
subject to codification. 

44 FR 20632 

Publimed 4/6ll9 

Effective 5/1/79 
10 CFR Part 140 

Flnanclal Protection Requlntmenla and 
Indemnity AfJfNIMll'lsi 111aco11aneoua -Amendmenta . . 

AGENCY: U.S. Nuclear Regulatory 
Commission; · 
ACTION: Final Rule. 

SUIIIIIARY: The provisions of Section 170 
of the Atomic Energy Act of 1954, as 
amended, require production and . 
utiliution facility licensees to have and 
maintain financial protection to cover 
public liability claims reeulting from a 
nuclear incident 

The Nuclear Regulatory Commission 
is amending its regulatiou to increue 
the level of the primary layer. of · ·. . 
financial protection required of certain 
indemnified licensees. ·The Commisaion 
is amending its .regulations at the · 
present time to coincide, as statutorily 
required, with the increase in the level . 
of the primary layer of imunmce · 
provided by private nuclear liability 
insurance pools. , 
l!FFICTM! DA'Tm: May 1, 1979 •. 
ll'OII FU11n1D INFORIUTIGtl CONTACT: 
Mr. Ira Dinitz, Antitrust and Indemnity 
Group, U.S. Nuclear Regulatory · · 
Commission, Washington, DC 20555. 
(Phone:301-492-8336). . 
SIIPPI.DnNTARY INFOR11£TIOIC The 
provisions of Section 170 of the Atomic 
Energy Act of 1954, as amended, (the · 
Act) _require production and utilization . 
facility licensees to have and maintain 
financial protection to cover public 
liability claims resulting from a nuclear 
incident Section 170 of the Act.' requfrea 
the Nuclear Regulatory Commission fo 
indemnify the licenaee and other · 
~rson11 indemnified. up to the statutory 
limitation on liability, against public 
liability claims in excus of the amount ., 
of financial protection require,d. 
Subsection 170h. of the Act requires that 
for facilities designl!d for producing · 
substimtial amounts of electricity and· 
having a rated capacity of 100 electrical 
megawatts or more, the amount of 
financial protection I required shall be 
the maximum amount available from 
private sources. For other licensees, the " 
Commission may require lesser amounts 
of financial protection. Primary financial 
protection may be in the form of private. · 
insurance, private contractual 
indemnities, self-insurance or other 
proof of financial responsibility, or 
combination of such measures. · 

The insurers·who provide the nuclear., 
liability insurance, American Nuclear 
Insurers. (ANI) and Mutual Atomic 
F.nergy Liability Underwriters (MAELU), 
have advised the Commission that 
effective January 9; 1979, the maximum 
amount of primary nuclear energy 
liability insurance available was 
increased from $140 million to $160 
million. Pursuant lo the provisiODII of 
subsection 170b. of the Act, the amount 
of primary financial protection required 

•nu, Act doa DIil by !la predae luguap mqulre. 
malntmwu:e.of 11 '°primary" (I.e., nw:lear llablllty 
lnsumnce) layer ell ll qMICODdary" (Le., . 
relroapectlve premlmn) layer of flnmcial protec:tlan 
but merely comiden the combination of these two 
layen 1111 '"flmmclal .protec:llun." However 10 CFR 
Part 140, of tlia Commluion'a 1'911Ulatlona that 
implement tht, Act. cllsllnauJahea between Iha 
primary and ll8CIJJldary layen of fbwu:lal . 
proledion. the ameu«tmeata In tbia rule relate 
10lely to lnaeuea In the primary layer of fhwiclal 
protection. 
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for facilities having a rated capacity of 
100 electrical megawatts or more will be · 
increaeed to $160 million, effective May 
1, 1979. In addition, in compliance with 
10 CFR Part 140, those persona licensed 
to pouess plutonium in the amount cf 5 
kilograms or more and persons licensed 
to process plutonium in the amount. of 1 
kilogram or more for 1lll8 in plutonium . 
procelllling and fuel fabrication plants 

· will also be required to provide financial 
protection in the amount of$160 million. 

Stnce the amendments set out below 
conform the Commiaaion's regulations tq 
a statutory requirement, .the Com.mission 
has found that good cauae exists for 
omitting a value/impact analyeia, public 
notice of proposed rule making and -
public procedme thereon ll8 
unnecessary. 

Pursuant to the Atomic Energy,.Act of 
195', as amended, the Energy 
Reorganization Act of 1974, u_ amended. 
and sectiona 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Title 10, Chapter I, Part 
140, Code of Federal Regulations, are 
published as a document subject to 
codification. 

45FR14199 

Published 3/5/80 
Effective 3/5/80 

Minor and Clarifying Amendments 

See Part 1 Statements of Consideration 

45 FR 37410 
Published 6/3/80 
Effective 6/3/80 

10 CFR Parts 95 and 140 

Deletion of Reference to Panama 
Canal Zone; Minor Amendments 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission [NRC) is deleting 
references to the Panama Canal Zone in 
Parts 95 and 140 of its regulations.'This 
action was taken in regard to all other 
parts of the Commission's regulations on 

· March 24, 1980 (45 FR 18905). Parts 95 
and 140 were inadvertently excluded 
from that previous action. These minor 
amendments reflect the provisions of the 
Panama Canal Treaty of 1977 and the 

recently enacted Panama Canal Defense 
Act of 1979. Under the Act and the 
Treaty, the U.S.- Government 
relinquished jurisdiction over the 
Panama Canal Zone to the Republic of 
Panama. These amendments revise 
portions of the Commission's regulations 
to reflect the revised status of the Canal 
Zone. · 

EFFECTIVE DATE: June 3, 1980. 
FOR FURTHER INFORMATION CONTACT: 

Joseph M. Felton, Director, Division of 
Rules and Records, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Telephone: 301-492-7211. 
SUPPLEMENTARY INFORMATION: Under 
the Panama Canal Treaty of 1977, the 
territory of the former Panama Canal 
Zone became subject to the jurisdictio~ 
of the Republic of Panama on October 1, 
1979. The Treaty, and the recently 
enacted Panama Canal Defense Act of 
.1979 [P.L. 96-70) passed on September 
27, 1979, supersede all previous · 
legislation. Thtis, all references in the 
Atomic Energy Act to the Canal Zone as 
being jurisdictionally part of the United 
States are no longer valid. Therefore, the 
Nuclear Regulatory Commission is 
deleting references to the Canal Zone 
from Parts 95 and 140 of its regulations 
in Title 10, Chapter 1 of the Code of 
Federal Regulations. 

Since these amendments are 
corrective and relate solely to minor 
procedural matters, notice of proposed 
rulemaking and public procedure 
thereon are unnecessary and good cause 
exists to make the amendments effective 
upon publication in the Federal Register. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Title 10, Chapter 1, Code 
of Federal Regula lions, Parts 95 and 140 
are published as a document subject to 
codification .. 
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exerclae Its descretionary authority to 
extend Price-Anderson indemnity 
coverage In any given 1ltuetlon. See 42 
FR 44817, September 8, 1977; and 46 FR 
55024, November 5, 1981. Comment. 
addre1111lng any other l1111ue are not 
considered relevenL 

Because grantlng a hearing or 
requesting public comment on 1uch an 
ln1ubstantial point. as the preclae 
wording of an amendment to the 
1tandard Indemnity agreement. la not 
meaningful, the Comml&11lon proposed to 
delete the aecond sentence of this 
section as unnecessary. 

Two lettera of comment were received 
In response to the notice of proposed 
rulemeldng. Both letters expre111ed 
1upport for the propo1!8d rule. One letter 
of comment recommended deletlng ell of 
the appendices to 10 CFR Part 140. 
Deletion of these appendlce1 ii an 
action that the Commi11lon favors. 1n 
the near future, the Commi1111lon will 
publish a propo1ed rule 1ollcltlng public 
comment on this action. A rulemaldng 
action resulting In deletion of these 
appendice11 would neceHltete a 
confonnlng change to Part HO deleting 
I 140.9 In lta entirety. 

No significant adverse comments or 
questions were received on the notice of 
proposed rulemeking, nor were any 
eubstentiel changes In the text ' 
Indicated. Therefore, the final rule being 
adopted by the Commi111lon Is Identical 
to the proposed rule published for public 
comment. 

Paperwork Reduction Act Statement 

Pursuant to the provisions of the 
Paperwork Reduction Act of 1980 (Pub. 
L 96-511), the NRC hes made a 
detennlnetion that this rule would not 
Impose new recordkeeping, application. 
reporting, or other type• of Information 
collection requirements. 

Regulatory FlexlbWty Certlficalloa 
In accordance with the Regulatory 

Flexibility Act of1980, & U.S.C. IIOS(b), 
the NRC certifies that this rule will not 
have a significant economic Impact on a 
substantial number of smell entltien. The 
rule affects the licenolng and operation 
of nuclear reactors. The companle1 and 
inltltution, who own theae reactora do 
not fall within the ICOpe of the definition 
of "small entities" 1et forth In the 
Regulatory Flexibility Act or In the 
Small BuelneH Size Standarde set out In 
regulations !Hued by the Small Bwilne11 
Administration at 13 CFR Pert 121. Since 
the companies that will be affected by 
this rule ere dominant In their aervice 
areeo, thl1 rule doe, not fall wlthla the 
purview of the AcL 

Lll1t of Subject• In 10 CFR Put HO 
Extraordinary nuclear OCCUJT81lce, 

Insurance, Intergovernmental relatione, 

Nuclear material,, Nuclear power plaall 
and reactora, Penalt)', Reportlna 
requlremenui. · · 

Under the authority of the Atomic 
Energy Act of 19SC. H amended, the 
Energy Reorganization Act of 1974, 111 
amended. and 5 U.S.C. 552 and &SS. the 
followfns amendment lo 10 CFR Part HO 
11 published as a clocament wbject to 
codification. 

48 FR 8256 

Published 2/28/83 

10 CFR Part 140 

llocHtlcallon of Indemnity AgrNrnenta 

Correction 
In FR Doc. 83-e25 beginning on page 

1029 In the l11ue of Monday, January 10. 
1Q83, make the following correction. 

On page 1030, aecond column, In the 
Authority Citation. aecorid paragraph. 
last line, "90&" 1hould read ''8&0". 

49 FR 11146 
Published 3/26/84 
Effective 4/23/84 

10 CFR. Part 140 

Financial Protection Requirements and 
Indemnity Agreement•; Faclllty Form 
Polley 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION! Final rule. 

SUMM~II~: The Nuclear Regulatory 
Co~m1ss1on _(NR€) is adding statements 
to its regulahons that·would indicate 
!hut th_e text of the Facility Form policy. 
mclud1ng any codified emendatory 
endorsement or change to the policy, is 
an example of a contract that has been 
"accepted" as evidence of financial 
protection but that other Vdrialions on 
the te~t ~·ould b~ considered by the 
Comm1ss1on. This action, which is 
discussed in Section 1. is intended to 
remove the misimpre!ision that the 
Commis~ion requires its nur.lear power 
reactor licensees to maintain financial 
protection .containing the exact language 
pre~ented 1~ the text of the Facility Form 
pohcy. Section 2 of the Notice contains 
two amendatory endorsements that 
modify certain definitions in the Facilil\ 
Form policy. Section 3 contains the • 
sta?d~~d secondar~· ma:.ter polic}' form 
wh1di 1s puhlished for coJificH lhm and 
which certain lic:ensnes are maintaining 
as secondary financi~l protectiim. 

Finally. Sei:tion 4 contains other niinor 
,:hanges to conform certain scdions of 
10 CFR Part 140 both to Pub. L. 94-197 
,and the Atomic Ener8Y Act of 1954. as 
amended. 
DATE: Thi11 amendment becomes 
effective April 23, 1984. 
FOR FURTHER INFORMATION CONTACT: 
l~ll Dinitz, Office of State Programs. ll.S. 
:\iudwir Rn~ulatory Commission. 
Washington. n.c. 20555, telej:ihann ! 1011 
4~2-98114. . 

SUPPLEMENTARY INFORMATION:.;,,, r:',rn 
/-In a prnposed rule published on 
Oc:tuber 19, IYB:.I (48 FR 48474). the 
Cnmmi~sion so1Jght t:omm1mt on its 
dt>dsion tn contiirnr. to publish 
:\ppo,nd't:1?S :\ through II to 10 CFR Part 
t4U with l'!?ri.iin clarifying statPmr.nts 
made! t,) ,\ppendix A. (Appendix.-\ i.s 
th1? F.iciiity Form policy furnish,,d !iv 
i:r.rtai11 licensees as evidence of · 
find111;ial protection: Appendices B 
thnrngh H. excHpt for Appendix F. arl' 
stamh1rJ f,,rm indemnity c:onlracts 
Pxecuted I,~· the Commission and ils 
licensees). This 1ww language wo11ld 
st,1te that :he codified tl!Xt of th" F:11,ili11-
Fom1 polii:y and arn,mdHlory 
,•nd11rs1:nw11ts t,1 thtJ poliq· wern rm?r,·h· 
exc1mples of contracts that the · 
Commission would con1ider acceptable 
as proof of financial protection, but that 
other variations of the text would be 
considered as well. Thia languase would 
n,move the misimpression that the 
Commission was placing it1 imprimatur 
on all of the language in the text of the 
Facility Fonn. 

The Commission'• decision to 
continue pubti1hin, the Appendices to 
10 CFR Pnrt 140 was made after 
considering the comment, received in 
connection with a Notice of Proposed 
Rulemaking published in the Federal 
Register on March 4, 1983 (48 FR 9284). 
That Notice sought public comment on 
the question of deletJns Appendices A 
through H to 10 CFR Part 140. Eighteen 
comments were received on the Notice. 
and all of the commenter& argued 
against removing the Appendices from 
the regulations. 

Six comments have been received in 
response to the Notice published on 
October 19, 1983. Commenters included 
the nuclear insurance pools, trade 
organizations end utilities, end law 
firms representing utilities. One 
commenter supported the propoaed rule. 
Another commenter opposed the rule u 
published because he believed it would 
allow insurance Commiaalonen In each 
State to adopt different approved policy 
forms. The remaining four commenter& 
supporting the propoaed rule, suggested 
two minor revisions which the 
Commission hes adopted to remove 
present ambiguities in the proposed rule. 
The first modification conforms the 
introductory paragraph to I 140.91, 
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Appendix A. to the modifications made 
in § 140.15. This clarifies the 
C<Jmmission's intent that variations tci 
rhe standard form of nuclear liability 
insuraBce policy for a particular facility 
may be submitted by the licensee for 
that facility. The second change adds 
! he words "and its other statutory 
<luties·· to the last sentence of the 
introductory paragraph of Section 
l -W.91 to reflect the fact that the 
Commission has authority under 
,ubsec.tion 170b. of the Atomic Eneru\· 
:\ct to consider matters other than '"· 
··public protection." 
· 8ection 2-Two amendatorv 

,,ndorsements are also puhlished in firi1:1I 
form in this rule. These endorsements. 
\:F.-50 and NE-51, which were published 
for comment in the Federal Register on 
February 18, 1981 (46 FR 1:?750), modify 
11:te definition of "insured shipments" to 
.:onform to the change made in ·the 
statutory definition of ''byproduct 
mc!erial" in Pub. L. 95-604, the Uranium 
.\li!l Tailings Radiation Control Act of 
lfl:"R, and i;lso relieve the insurers of 
::iihility arising out of inspections. Doth 
· changes are contained in one 
endorsement, NE-51, that is used for 
policies issued before January 1, 1981; 
Endorsement NE-50 has been used with 
policies issued on or after January i. 
1981. 

Section 3-ln order to impleme~t the 
pro\'isions of Pub. L. 94--197. the · · 
Commission is publishing for 
. codification in 10 CFR Part 140 a 
standard master policy form which the 
Commission has determined to be 
adequate proof that a licensee is 
maintaining the necessary secondary 
financial protection required by 
subsection 170b. of the Atomic Energy 
Act of 1954, as amended. Thia standard 
master policy form was submitted by 
the Nuclear Energy Liability-Property 
Insurance Association (NEL-PIA), the 
predecessor organization to American 
Nuclear Insurers (ANI), one of the two 
liability insurance pools. {An additional 
policy identical to the published policy 
has been submitted by the Mutual 
Atomic Energy Liability Underwriters 
(MAELU), the other liability insurance 
pool. but will not be published 
separately.) 

Since August l, 1977, the Commission 
has utilized a binder furnished by these 
two insurance pools as evidence of 
adequate secondary financial 
protection. The binder is almost 
identical to the standard master policy 
form and in the Commission's view · 
meets all the requirements for 
implementation of Pub. L. 94--197. 

Doth the master secondary financial 
protection policy and the accompanying 
certificate of insurance, which names 
the utility insureds, establish the terms 
and conditions under which the insureds 

are responsible for the payment of the 
retrospective premium and, in addition. 
establish. the liability of the insurance 
pools for the non-payment of the 
premiums in the event of default by the 
insureds. The secondary financial policy 
establishes the conditions under which 
the retrospective insurance premium 
becomes payable and· contains 
additional terms and conditions to (1)· 
est1:1blish the total contingent liability of 
the insuring companies in the event of 
retrospective premium defaults; (2)· 
establish the requirements with which 
.the insureds must comply in notifying 
the insuring companies of a nuclear 
incident: (3) establish the right of 
recovery by·the insuring companies fur 
any policy; and (4) cancel the policy for 
both the insuring companies and 

. insureds. 
On April 6, 1979. the Commission 

published for.comment a proposed rule · 
in the Federal Register (44 FR 20709) 
which contained the standard master 
policy form submitted by NE~PIA. 
Only two·letters of comment were 
received in response to this notice of 
proposed rulemaking. The first, 
submitted by NEL-PIA on behalf of both 
NEL-PIA and MAELU, simply provided 
editorial corrections. These changes 
have been incorporated in the 
secondary financial ·protection policy. 
The second letter of comment was 
submitted by Ropl!S and Gray, a

0

law 
firm representing Yankee Atomic 
Electric Company. Connecticut Yankee 
Atomic Power Company, Vermont 
Yankee Nuclear Power Company and . 
the several joint owners of the Seabrook 
Project. This letter suggested certain 
detailed changes in the secondary 
financial protection policy that the 
commenter believed would be advisable 
to clarify situations where multiple 
licensees own a single reactor. 
Basically, the Ropes and Gray position 
is that the secondary financial · 
protection policy, as proposed, is at 
variance with subsection 170b. of the 
Atomic Energy Act of 1954, as amended. 
by not making a clear distinction 
between the concept of an "aggregate 
assessment against 'eac;h facility' and 
the pro rata· retrospective premiums 
charge against ~ach licensee." 

The Commission has analyzed the 
Ropes and Gray position and does no! 
agree with it. Subsection 170b. does not 
differentiate between a license issued to·' 
a single utility and a license issued to 
more than one utility for the operation of 
a jointly owned reactor. The financial 
protection requirement applies to all co
licensees included under the term 
"licensee" as a unit and not separately 
to each of the co-licensees. 

Ropes and Gray raises an additional 
concern in its comments relating to the 
"joint and severally liable" issue. The 

argument is made that placing a "joint 
and severally" obligation.·upon a public 
utility is in effect a lending of credit by 
one utility lo another utility. Such an 
obligation, it is asserted, may require 
prior approval by either Federal of state 
go\'ernmental agencies. The Commission 
does not agree with this position. The 
lending of credit concern was discussed · 
by public power representatives during 
hearings held in late 1975 by the Joint 
Committee on Atomic Energy on H.R. 
8631. the bill that was enacted into law 
,HI Pub. L. 94--197. The thought was 
expressed at that time that the 
retrospec.tive·premium system might be 
construed to be in violation of some 
State constitutions, which prohibit a 
municipal utility from lending its credit 
or making expenditures for other than 
publi'c purposes. The Joint Committee 
Report accompanying H.R. 8631 stated: 

F•Jr!hermore. the deforred premium should· 
not 1,,. inttJ1 pl'l,1e<l as establishin!j B · · ' 
rnsponsil>ih:y by one licensee for a liahility 
•Jr J,-,ht of anoth,,r. The pohmtial deferrP.tl 
pr,,niiums are r:onsi<l!min by the Joint , 
Commill"P. to have fundamrintalh, !ht! same 
status as an~ other such insurance premi11m. 
The bill authorizes the Commission to 
tJstablish a maximum limit on the amount or 
def~~re~ premiums which r.an be charged to a 
fac1hty m any one year. The purpose of this 
pro\'ision is to clarify the status of the 
premiums dnd to ensure that they cannot be 
construed as the lending of credit by any 
lic~nsee encl thus raise constitutional 
problems for some publicly owned utilities.• 

Section 4-Finally, although the cost 
of investigating the settling liability • 
claims and defending suits for damage 11 
retained as part of financial protection, 
i.e., both primary and secondary 
insurance, the final rule modifies certain 
sections of 10 CFR Part 140 in 
confor!Ilance with Pub. L. 94-197 to . 
exclude these costs from government 
indemnity. The amendments to Part 140 
also include clarifying modifications, 
that were not in the proposed rule. IQ the 
definitions of the terms "financial 
protection"' and ''.in the course of 
transportation" as used in the forms of 
indemnity agreements. 

Paperwork Reduction Act Statement . 

This effective rule does not contain a 
nt:w or amended information collection 
rnquirement subject to the Paperwork 
R,iduction Act of 1980 (-i4 U.S.C. 3.501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget appro\'al number 3150-0039. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980. 5 U.S.C. ll05(b). 
the Commission herebv certifies that 
!his rule will not ha\'e ~1 significant 
economic impact on a substantial 
number of small entities. The rule 
affects in part two named nucleur 

• J:>in1 c:,,m:11:tt.•, 1 ,m Alomi, F.n,•;~\. P,•1,•••' \'u 
lf.t.-h.:Jtt '.\:,n·,•mh,•: 1'1. rn:-.;. p.11. 
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H,tbility insurance underwriting pooli. 
Thnae two pools·are the onl)· ones in the 
I !nited Sidles writing nudP:ir f;;,hility 
policies. and ,l,> nut foll w:thin lhP. 
.!dinitinn of a sm,dl husincss found In 
,11!c.tion 3 of the Small Busines,i '\C't, 15 
I !.SC. 632, or within thP. Small Buciine-;1 
SiiP. StHm.l-1rd:1 !let fm th in 13 CF!{ Part 
121. 

l.lst of Subj11Cts in 10 CFR Part UO 

F.\traordinary nucl,1;1r tJccurrPn•;P.. 
l:!!111rance. lntP.rgO\·ernmt!nl.tl relJhons. 
'.'ludl!1u materials. :"iur.lear pnw,ir plan!! 
:ind rP.11ctors. Penalty. Reportin~ and 
11•1:ordkm~pins rP.quirements. 

Pursuant lo the Atomic. Ene1~~)· .-\1:t l)f 
IYS4. as am•:ndr.ri. 1hr F.nerg;· 

, Reorganization Act of 1974. as amended. 
and section, 552 and 553 of Tille 5 of the 
United Slates Code, the followin8 
amendm,mts lu Title 10. Chapter L Part 
140. Code of Fl!deral Regulation,. are 
published aa a document subject to 
codifies lion. 

49 FR 19623 
Pu'bllsh1d 5/9/84 
Effec:1iv1 5/9/84 

Information Collect/on R,qulrrm,nts; 
Display of 0MB Control Numben 

SN Part O Sui.menu of Comidlration 

• 50 FR 30416 
Publishad 7/26/85 

10 CFR Part 140 

Financial Protection Requll'9menta and 
Indemnity Agreements; 
Indemnification of Spent Reactor Fuet 
Stored at a Reactor Site Dlffertnt Than 
the One Where It Was Generated 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Exercise of discretionary 
statutory authority. 

SUMMAIIY: The Commission has decided 
to exercise its discretionary stalutory 
authority under the Price-Anderson Act 
and again extend Government 
Indemnity to spent reactor fuel stored at 
a particular reactor site different than 
the one where it was generated. Absent 
this action by the Commission. thla 
spent reactor fuel would not have been 
covered by Government indemnity In 
the event of a nuclear Incident at lhe 
site where this spent fuel was stor'?d 
and wtu!re the reactors involved have 
the samti li:ensce. 
FOIi FURTHER INFORMATION CONTACT: 
Mr. Ira Dinitz. Office of State Programs, 
U.S. Nuc:ear Resulatory Commission, 
Washingtr,n. DC 20555, telephone (301) 
192-9884. 

IUPPUMENTARY INFORMATION: Most 
operating reaC'tor licensees have 
lncreaaed, or are planning to increase, 
the capacity of their onsite spent fuel 
storage pools. ln some instances where 
the capacity of the storage pools al the 
reactor site cannot be Increased 
sufficiently to meet the lh:ensee·1 needs, 
fuel storage may be sought at another 
location. One method of storing spent 
fuel away from the reactor from which It 
ls discharged Is to store it In the spent 
fuel pool of another of the aame 
licensee's reactors but at a different site. 

The Commission has received a 
request from Duke Power Company to 
authorize and indemnify thi1 type of 
activity. The Duke Power request la for 
Commission authorizallon permitting 
Duke to store spent fuel discharged from 
its Oconee Units 1, 2. and 3 at ita 
McGuire Unit Z reactor. Duke 111 seeking 
Price-Anderson lndenmlty protection for 
all such storage of spent fuel Lit the 
distant reactor location. The 
Commission considered and approved 
similar requests by Carolina Power and 
Light Company in August 1977 and Duke 
Power Company In November 1982 (See 
Federal Register Notice 42 FR 44615 and 
46 FR 55024). 

Under the Price-Anderson Act 
(section 170 of lhe-Atomic Energy Act of 
1954, as amended (the Act)), financial 
protection and government Indemnity 
are mandatory for production and 
utilization facilities, such as reactors, 
licensed under section 103 and section 
104 of the _Act. This financial protectiol1 
and indemnity covers the "licensed 
activity" which encompasse1 not only 
possession and operation of the reactor 
facility itself but also certain ancillary 
actlvlUes lncludins (1) possession of the 
new fuel (containing special nuclear 
material) being stored on-site for use In 
the reactor and (2) on-site storage of 
spent fuel following irradiation at that 
reactor. Mandatory Indemnification 
does not extend to the fuel when It 11 
stored at another reactor site. 

Possession of spent fuel away from 
the facility where It was generated. I.e .• 
at a location where It 11 not used In 
connection with l"ie operation of the 
facility, 11 not a part of the ancillary 
activity of possession and operation of 
the facility where the spent fuel 11 to be 
1tored. A• a re1ult, after being 
transferred from the reactor 11te where It 
wa1 generated to some other site, 
possession of such spent fut>I must be 
licensed under other provision, of the 
Act which authorize llcenaea for 
poHession and use of the· special 
nuclear and byproduct material and 
would not be subject to the mandatory 
Indemnity requirements of the Act 
providing that the Commission require 
financial protection of and Indemnify 
reactor (and other production and 
utilization facility) licenseee. 

Accordingly, no Indemnity protection 
eutomatlcally would be afforded spent 
fuel stored away from the facility where 
It 11 produced or used. To indemnify thi1 
spent fuel, the Commission must require 
the licensee at whose facility the spent 
fuel will be stored to maintain financial 
protection and to be Indemnified by 
exercising Its discretionary authority 
under section 170 of the Act. For the 
purposes of Price-Anderson coverage. 
this exercise of discretionary authority 
would result_ in treating spent fuel 
produced at one reactor site but stored 
at a different site the same as spent fuel 
stored at the site of the reactor where it 
was produced. Thus. irradiated fuel 
generated by a reactor at one site 
whether ntored by itself in the spent fuel 
pool or a reactor at a different site or 
commingled with the second reactor's 
Irradiated fuel in that reactor'• spent 
fuel pool would be covered by financial 
protection and indemnity. 

The NRC believes that It would nol be 
desirable to have a situation where 
spent fuel generated by one reactor and 
stored In the spent fuel pools of a 
second reactor at a different slle would 
be unindemnified while the spent fuel 
produced by the second reactor and 
stored at the same site would be 
Indemnified. U Indemnity co,;erage were 
not extended to the apent fuel generated 
by the first reactor but stored at the site 
of a second reactor and if an accident 
occurred involving the fuel storage pool 
It would be virtually Impossible to 
determine whether indemnified or · 
unlndenmified spent fuel caused the 
accident. 

In view of the foregoing. the 
Commission hH decided to exercise its 
discretionary authority under section · 
170 of the Atomic Energy Act of 1954, as 
amended, and will modify Duke's 
Indemnity agreement at the McGuire's 
(acility to permit the storage of Oconee·, 
irradiated fuel at McGuire. As required 
in 10 CFR 140.9, the Commission is 
publishing thi1 amendment. which 
would redefine the term "the radioactive 
materlalu In Article I. paragraph 9 In the 
McGuire Indemnily Agreement 8-83. to 
read as follow,: 
1'1te radioactive material means 1ource. 
1peclal nuclear and byproduct material whi(;h 
(11 11 used. w11 used or will be ueed in. or i1 
lrr1dlatcd, w11 trradi1tad or will be 
irradiated by, the nuclear re1cton licensed 
under NPF-9 end NPF-17 or (2) was used in, 
or w11 .Irradiated In the nuclear reactors 
licensed under DPR-38. DPR-17, and DPR-55 
end 1ubeequently 111 transported to the site or 
the nuclear reactor, licensed under NPF-9 
11nd NPF-17 !or the purpose or storage or (3) 
which 11 produced HI result or operation or 
the nuclear reactora licensed under Jl,;PF-9 
and NPF-17. 

This amendment relates to changes In 
an indemnity a~eement incorporated 
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Effective 2/14/62 

Public Law 1!6-373, dated September 
23. 1959, amended the Atomic Energy Act 
ef 19&t DY the addition of a new section 
274, "Cooperation With States." one 
purpose of that legislation was to rec
ognize the interests of the States in the 
peaceful uses of atomic energy and to 
clarify the respective responsibilities 
under the Atomic Energy Act of the 
Commission and the States with respect 
to the regulation of byproduct, source, 
and special nuclear materials. 

Under section 274b. of the Atomic 
Energy Act, the Commission is author
ized to enter into an agreement with the 
Governor of any State providing for dis
continuance of the regulatory authority 
of the Commission under Chapters 6, 7, 
and 8, and section 161 of the Act with 
respect to the following materials within 
the State: Byproduct materials, source 
materials, and special nuclear materials 
In quantities not sufficient to form a 
critical mass. 

Subsection Cc\ of section 27+ of the 
Atomic Energy Act specifically excludes 
from such agreements the discontinu
ance of any Commission authority with 
respect to: 

1. The construction and operation of 
any production or utilization facility; 

2. The export from or import into the 
United States of any byproduct, source, 
or special nuclear material or of any pro
duction or utilization facility; 

3. The disposal into the ocean or sea 
of byproduct, source, or special nuclear 
"'aste materials as defined in regulations 
or orders of the Commission; 

4. The disposal of such other byprod
uct, source, or special nuclear material 
as the Commission determines by regula
tion or order should, because of the haz
ards or potential hazards thereof, not be 
so disposed of without a license from the 
Commission. 

In addition to the foregoing the Com
mission, notwithstanding any agreement 
between the Commission and any State 
pursuant to subsection 274b. of the Act, is 
authorized by rule, regulation, or order 
to require that the manufacturer, proc
essor or producer of any equipment, 
device, commodity or· other product 
containing source, byproduct or special 
nuclear material shall not transfer pos-

session or control of such product except 
pursuant to a license issued by the Com
mission. 

On September 29, 1961, the Commission 
published for public comment a draft of 
a prOPOSC'd 10 CFR Part 150, which 
would relmquish certain licensing au
thority to agreement States and exempt 
persons in those States from Commission 
licensing requirements. The Statement 
of Considerations published with the 
proposed Part 150 stated that the Com
mission had not taken a position as to 
whether it should retain or relinquish to 
the States its authority to regulate the 
commercial disposal by burial of atomic 
wastes, or its authority to license the dis
tribution by producers of products con
taining atomic energy materials; and 
specifically invited public comment on 
those questions and on possible alterna
tives. 

Following publication, comments were 
received from some fifty or&'anizations 
and individuals. The proposed Pa.rt 150 
was discussed with a number o! com
mittees representing national organiza-
tions, as well as with the Commission's 
Advisory Committee of State Officials. 
The majority of all comments received 
were concerned in the main with the 
question of whether the Commission 
should continue control in agreement 
States of the commercial land burial of 
byproduct, source, or special nuclear 
wastes and the question of whether the 
Commission should continue control of 
transfer by manufacturers, processors 
or producers of equipment, devices, com
modities, or other products containing 
agreement materials. 

The Commission has taken into con
sideration the comments and advice it 
has received in adopting the regulation 
set out herein. The Commission has de
cided against blanket reservations of 
control over land burial of waste and 
over the transfer or manufactured 
products. 

However, as to land burial the Com
mission finds, pursuant to ~ection 274 
c. <4>, of the Act that t>ecause of the 
hazards or potential hazards thereof 
high level atomic energy wastes fro~ 
the t'.hemical processing of irradiated 
rue! elements should not be disposed of 
without a license from the Commission 
This finding is reflected in § 150.15<a 1 
( 4 l . Control over the handling and 
storage of waste at the site of a reactor, 

including effluent discharge, will be re
tained by the Commission as a part 
of the control of reactor operation. The 
states will have control over land bu1·ial 
of low level wastes. 

With respect to whether the Commis
sion should retain or relinquish 
authority to license the transfer by 
manufacturers, processors or producers 
of equipment. devices, commodities or 
other products containing atomic energy 
materials, Part 150 provides for State 
regulatory control in this area except 
those items intended for use by the gen
eral public < ~ 150.lS<aJ <6> >. Thus, 
control over the manufacture and trans
fer of industrial type devices, such as 
thickness gauges, would be exercised by 
the agreement States. 

Control over consumer type devices, 
such as luminous watches, WOl'ld be re
tained by the Commission. The un
controlled distribution of atomic ma
terials in products designed for distribu
tion to the general public, such as 
consumer type devices, and the ultimate 
uncontrolled release of these materials 
into the environment, involve questions 
of national policy which have not yet 
been resolved. It is for this reason that 
the Commission is retaining control over 
such products. The Commission rec
ognizes that the phrase "products de
signed for distribution to the general 
public" is not precise. The purpose of 
the provision, however, will be discussed 
with each agreement State; serious dif
ficulties in interpretation of the phrase 
are not anticipated. 

In order to achieve the maximum 
degree of uniformity of design and la
beling requirements for those products: 
and devices which will be under State 
control, the agreement to be executed 
between the Commission and an agree
ment State will provide for cooperative 
arrangements under which the State 
will keep the Commission informed of 
proposed requirements for the design 
and distribution of such products. In 
addition, the State will agree to use its 
best efforts to maintain its total control 
program compatible with the control 
program of the Commission on a con
tinuing basis. 

The agreement will also provide that 
the Commis.sion and the agreement St.ate 
will use their best efforts to develop 
rules, regulations and procedures by 
which reciprocal recognition of licenses 
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co~~rl.ng ~ree~erit' ~ateri~ls will be;' 
~ccorded. ' ' . . . ' . . 

· i In the implementation of the redpro-· 
·. cal recog'nJtlon provision In the agree.: 
merit, § 150.20 grants a general llceruie 

· tQ any person' who holds a valid speciflc ·· 
licens.e from an agreement State to cim
'.duct' the same activity in a non-agree
illent State, provided · that the specific · 
'license 'does not limit' the activity au~·. 
. thorlzed' by the license to spec!ftc Instal-
lations or' locations. · The· general license 
so provided In § 150.20 requires the Ii< 

· censee ·to comply with the appropriate 
... provisions. of Parts 20, 30, 31, .. o. and 70 
· of ·Title 10; In addition, such licensee· 
. ·. must ,register in advance with the ·Com-

·D)issic;>n; must not in any non-agreement 
: State, transfei: or dispose of the· radio
active. material possessed or used unde1· 
·u,1e _gene.ral license except by transfer· 

.. to a _person specifically licensed by the 
~oinmlssion to receive· such material·· 
must not hi any. non-agreement State' 

· .~ess or .use 1·ailio·active material; 01: 
engage In ·the activity 'authorized in 
§ 150.20 for 'more than 20 days in any 
period of 12 consecutive months, with-

. c;,1t obtaining a specific license from the 
t::ommission, and must· comply with• all 

. terlJ'l.s., and conditions of, 'the .specific 
· ·State license except those terms and con
. ditlons as are contrary to the requires 
ments of § 150.20. 
. There !\,re . certain classes of devices 
containing byproduct material which 
inay· be used under genei·al licensing pro
visions contained in Part 30, § 30.21 (cl , 
if the·d'evice Is manufactured·,in accord
ance with a specific license issued to the 
manufacture1· by the Commission. Part 

·30-1~ being amended to provide that such 
·products, if manufactured in an agree
ment State pursuant to a specific license 
from . .the agreement State, maJ•'.be trans-

: fened to users in non-agreement States 
· and used by the users under. the general 
licensing provisions of Part 30. 

The Commission's decision not to ex
ercise Its authority to license the trans
fer of products containing atomic energy 
materials <other than products designed 
for distribution to the general ·public> Is 
based on the assumption that agreement 
States will maintain continuing com
patibility between their programs and 
Commission programs; and that proce
dmu will be devised assuring reason
able, reciprocal recognition· of licenses 
and licensing requirements ·among such 
States and the Commission. If attain~ 
ment of these objectives should prove 
to be. unfeasible, the Commission will 
reconsider the need for the exercise of 
Its authority to presc1·ibe the' specifica
tions· for · products · containing atomic 
energy materials. 

It will be desirable for the Commission 
and agreement States to develop pro
grams for the collection and exchange of 
data concerning the effectiveness of 
standards and procedures observed In 
their respective programs for lir.ensing 
and regulating the possl!ssion and use 
of atomic energy materials. For this 
purpose; the Commission plans, in co
operation with the agreement States, to 
de\·eJop procedures under whicli the 
agreement States will 'furnish to the 

Commission such Information as may 
be agreed upon from time to time; and 
the Commission will make available to 
eac,i agreement State, summaries of the 
lnformati.on received from other agree
ment States and from Commission 
licensees. 

As has previously been announced, the 
Commission Is conducting studies of ac
tivities Involving the processing and use 
of very substantial quantities of byprod
uct material <In the order of hundreds 
of· thousands of curies>. These studies 
have been undertaken In part ·to provide 
lnfol'matlon on which the· Commission 
may make a determination 118 to whether 
provisions of the Price-Anderson Indem- · 
nity Act <section 170 of the Atomic En
ergy Act of 1954) should be extended to 
such activities. They have also been 
undertaken for the purpose of providing 
information 118 to whether the Commis
sion should determine that facilities 
which process. auch quantities of by
product material are production or uti
lization facilities within the meaning of 
Section 11 of the Act. If the Commis
sion finds that such facilities should be 
classified as utilization facilities, the 
Commission's licensing and regulatory 
requil'ements would be applicat,ie: · The 
provisions of the Price-Anderson In
demnity Act cannot be made applicable 
except to activities licensed by the 
Commission. 

The exemptions herein granted are 
Issued In order to carry out agreements 
between the Commission and the Gov
ernor· of any State under section 27,.b. 
of · the Atomic Energy Act of 1954, as 
amended. 

Pursuant to the Atomic Energy Act of 
1954, 118 amended, and the Administra
tive Procedure Act of 1946, the following 
regulation Is published as a document 
subject to codification, to be effective on 
publication In the FEDERAL REGISTER. 

3o' FR 12069 ' 
Published 9/22/65 
Effective 10/22/65 

Computation of Quantities of Special 
Nuclear- Material in Agreement 
States for Purposes of Exemption 

1 .. On June 5, 1965, the Commission 
published a proposed amendment to lCJ 
CPR· Part 150 which would revise the 
basis foi;- computation of whether a quan
tity of special nuclear material within an 
agreement State 1 Is sufficient to form a 
critical mass, allowing thirty days for 
public comment. (30 p.R. 7445) Afte1 
consideration of the comments -received 
in response to the notice of proposed rule 
making; and other factors involved, the 
Commission has decided to adopt the 
proposed amendment in the form pub
lished In the notice, as an effective rule. 

2. Subsection 274b. of the Atomic En
ergy Act of 1954, as amended, authorize~ 
the Commission to enter into agreements 

. with individual States for the discon
tinuance of Commission regulatory au
thority under the Act, with respect to 
certain atomic energy materials. Among 
those materials are special nuclear mate
rials in quantities not sufficient to. form 
a critical mass. 

1 A State to which the commission bas 
transferred certain regulatory authority over 
radioactive material by formal agreement, 
pursuant to section 274 of .the Atomic Ener~ 
Act of 1954, u amended. 

3. The Commission has, thus far, en
tered into agreements with eleven States 
pursuant to subsection 274b. · It has also 
promulgated a regulation, 10 CF'R Part 
150, to carry out such agreements. 
, 4. Section 150.10 of Part 150 exJmpts 
persons 1n agreement States who manu
facture, produce, receive, pollsess, use or 
transfer special nuclear material 1n 
quantities not sufficient to' form a critical 
mass from the requirements for a license 
contained 1n the Act and from the Com
mission's licensing regulations. Para
graph Ca) of § 150.11 sets out the quan
tities of special nuclear materials which 
are deemed to be not sufficient to form 
a critical mass. Paragraph Cb) of that 
section provides, 1n effect, that in deter
mlning whether the exemption applies, 
the total quantity of special nuclear ma
terial which a person ls authorl7.ed to 
receive, possess or use anywhere 1n a par
ticular agreement State at Any one time 
shall· be Included In the quantity com
puted under paragraph <a>. 

5. The amendment to § 150.ll(b) set 
forth below provides that In determining 
whether the exemption of § 150.10 ap
plies at any particular plant or other 
authorized location of use, only the ma
terial which the person is authorized 
to. receive, possess or use at that plant. 
or location at any one time need be 
included In the computation. Even· 
though the total quantity of spechiJ 
nuclear material which a person Is au
thorized to possess or use within an, 
agreement State may be sufficle11,: to 
from a critical mass, no problems of 
accidental criticality are presented so 
long as the quantity of material pos
sessed and used at any separate location 
at any one time' is Insufficient to fomi a 
-::rltical mass. · 

6: Pursuant to' the Atomic Energy Act 
nf 1954, as amended, and the Adminis
trative Procedure Act of 1946 the follow
ing amendment to 10 CFR 'Part 150 Is 
published as a document subject to codi
fication to be effective thirty days after 
publication In the FEDERAL REGISTER. 

31 FR15145 
. Published 12/2/66 
Effective 12/2/66 

Miscellaneous Amendments to Chapter 

See Part 9 Statements of Consideration. 

34FR6517 
Published 4/16/69 
Effective 5/ 16/69 

-Transfer of Products Containing By
product Material and Source Ma
terial Exempted From Licensing.and 
Regulatory Requirements · 

On February 24, 1968, ,the Atomic En
ergy Commission published in the FED
ERAL REGISTER (33 F.R. 3346) a proposed 
amendment to 10 CFR Part 150 which 
would redefine the category of products 
containing radioactive materials · over 
whose transfer by the manufacturer, 
processor, or producer in an Agreement 
State the Commission retains jul'isdic
tion. The notice of proposed rule making 
was published in <the FEDERAL REGISTER 
once each week for foui;- consecutive 
weeks, allowing 60 days for public com
ment after initial publication. 

After consideration of the comments 
and other factors involved, the Commis-
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sion has adopted the proposed amend
.ment. The text of the effective rule is the 
same as 1the proposed rule except for 
clarifying changes of language. 

Subsection 274c of the Atomic Energy 
Act of 1954, as amended, provides that 
notwithstanding any agreement be
tween the Atomic Energy Commission 
and any State, the Commission is au
thorized to. require that ,the manufac
turer, processor, or prodm;:er of any 
equipment, device, commodity, or other 
product containing source, byproduct, or 
special nuclear material shall not trans
fer possession or control of such prod
uct except pursuant to a license issued 
by the Commission. 

In issuing 10 CFR Par,t 150, which im
plemented certain provisions of section 
274 of the Act, in 1962, the Commission 
exercised its authority under subsection 
274c of the Act by providing ( § 150.15 (a) 
(6)) that persons in Agreement States 
are not exempt from the Commission's 
licensing requirements with respect 
to • • • 

(6) The transfer of possession or control by 
the manufacturer, processor, or producer of 
any equipment, device, commodity, or other 
product containing source, byproduct, or 
special nuclear material, intended for use 
by the general publlc. 

In retaining regulatory authority over 
transfer of products "intended for use by 
the general public", the Commission was 
seeking to maintain surveillance over the 
safety of products containing radioactive 
materials, without ithe imposition of reg
ulatory controls, and to be able to assess 
the effect of the attendant uncontrolled 
addition of these radioactive materials 
to the environment. 

In view of the increasing difficulty in 
determining whether or not such prod
ucts are intended for use by the general 
public, the Commission has adopted the 
amendment of Part 150 set out below, 
which changes§ 150.15(a) (6) by deleting 
the phrase "product • • • intended for 
use by the general public" and substitut
ing· therefor the phrase "product • • • 
whose subsequent possession, use, trans
fer and disposal by all other persons are 
exempted from licensing and regulatory 
requirements of the Commission under 
Parts 30 and 40· of this chapter." 

Under Part 150 as amended below the 
transfer of possession or control by a 

·manufacturer, processor, or producer of 
any equipment, device, commodity, or 
other product containing byproduct ma
terial or source material whose subse
quent possession, use, transfer, and dis
posal by all other persons are exempted 
from Commission licensing and regula
tory requirements under Parts 30 and 40, 
is not subject to the licensing and regu
latory authority of an Agreement State 
even though the product is manufac
tured, processed, or produced pursuant 
to an Agreement State license. The 
manufacturer of such products in an 
Agreement Sta;te is subject to the Com
mission's regulatory authority with re
spect to transfer of any product which 
has been so exempted from the Commis
sion's licensing and ·regulatory require
ments. The Commission has confined its 

regulation of the transfer of exempt 
products to specifications for the prod
ucts, quality control procedures, require
ments for testing, and labeling, The au
thority of Agreement States to regulate 
any radiation hazards that might arise 
during manufacture of such products 
ls not affected by the amendment. Ac
cordingly, dual regulation will continue 
to be avoided. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, and sections 552 
and 553 of title 5 of the United States 
Code, the following amendment to Title 
10, Chapter I, Code of Federal Regula
tions, Part 150, ls published as a docu
ment subject to codification effective 
thirty (30) days after publication in the 
FEDERAL REGISTER. 

35 FR 7640 
Published 5/16/70 
Effective 6/15/70 

Material Status Reports and Nuclear Material 
Transfer Reports 

See Part 70 Statements of Consideration. 

35 FR 7725 
Published 5/20/70 
Effective 6/19/70 

Recognition of Agreement State 
Licenses 

on December 20, 1969, the Atomic 
Energy Commission publish~ in the 
FEDERAL REGISTER (34 F.R. 19996) a pro
posed amendment to its regulation 10 
CFR Part 150, "Exemptions and Con
tinued Regulatory Authority in Agree
ment States Under Section 274,'' which 
would <a) increase the time during which 
persons holding specific licenses from 
Agreement States may engage in activ
ities in non-Agreement States under the 
general license in § 150.20 from 20 days 
in any period of 12 consecutive months 
to 180 days in any calendar year; <b> 
limit the application of the general li
cense to a person holding a specific li
cense issued by the State where the 
licensee maintains an office for directing 
the licensed activity and at which radi
ation safety records are normally main
tained; and Cc) modify the requirements 
for notifying the Commission of pro
posed activities to be conducted in non
Agreement States under the general 
license. 

All interested persons were invited to 
submit written comments and sugges
tions for consideration in connection 
with the proposed amendment within 60 
days after publication of the notice of 
proposed rule making in the FEDERAL 
REGISTER. No adverse comments were re
ceived. The Commission has adopted the 
proposed amendments. The text of the 
amendment set out below 1s identical 
with the text of the proposed amendment 
published December 20, 1969. 

The amendment increases the time 
that persons holding specific licenses· 
from Agreement states are permitted to 
engage in activities 1n non-Agreement 
States under the general license from 20 
days 1n any period of 12 consecutive 
montl:s to 180 days 1n any calendar year. 
This Increase 1n time will encourage the 
use of the general license by Agreement 
States specific licensees who 11,re engaged 
1n transient field operations. 

The amendment limits use of the gen
eral license to the specific licensee whose 
license was issued by the Agreeme!)t State 
where the licensee maintains an office 
for directing the licensed sctivity and 
at which radiation .safety records are 
normally maintained. This State will be 
1n the best position to evaluate the 
licensed activities and to require and 
enforce any corrective measures :which 
might be desirable or necessary 1n the 
Interest of public health and safety, 

Agreement State specific licensees will 
be reqUired to file Form AEC-241, "Re
port of Proposed Activities in Non-Agree~ 
ment States,'' at least 3 days prior 
to engaging in any activities in non
Agreement States under § 150.20. The 
Director of the Commission's appropriate 
Regional Compliance Office is authorized 
to permit commencement of the activity 
without the 3-day period notice upon re
ceipt of telephone notification. Also, he is 
authorized to waive the requirement for 
filing additional reports during the re
mainder of the calen.dar year, following 
the receipt of the initial report. 

The Oommission expects that the 
amendment of the general license in 
§ 150.20 will perniit a greater number of 
Agreement State specifl.c licensees to use 
the general license, reduce the need for 
multiple specific Ucenses, and reduce the 
number of reports required of persons 
proposing to engage in activities under 
the general liceruie. The amendment wlll 
simplify licensing of radioactlve ma
terials without compromising health and 
safety. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of title 5 of the United States Code, 
the following amendment to Title 10, 
Chapter I, Code of Federal Regulations. 
Part 150, is published as a document 
subject to codification effective thirty 
(30) days after publication 1n the 
FEDERAL REGISTER. 

35 FR 12195 
Published 7 /30/70 
Effective 8/29/70 

Source Material Reports 

See Part 40 Statements of Consideration. 

36 FR 10938 
Published 6/5/71 
Effective 7 /5/71 

Safeguards Reporting Requirements for 
Source Material 

See Part 40 Statements of Consideration. 

37 FR 9207 
Published 5/6/72 
Effective 6/5/72 

Reporting and Control Requirements for 
Tritium 

See Part 30 Statements of Consideration. 

38 FR 2330 
Published 1 /24/73 
Effective 1/24/73 

Miscellaneous Amendment 

See Part 2 Statements of Consideration. 
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. 38 FR ·3039 
Published 2/1/73 
Effective 2/ 1 /73 

Aircraft Transportation of Special Nuclear 
· Material 

· The Atomic Energy Commission has 
adopted amendments to its regulations in 
10 CFR Part 73, "Physical Protection of 
Special Nuclear Material," which, in the 
interest of the common defense and se
curity, strengthen existing requirements 
for physical protection of special nuclear 
material (SNM) while in transit. The 
quantities of SNM that niay be carried 
aboard passenger carrying aircraft are 
limited to 20 grams or 20 curies, which
ever is less of plutonium or uranium-233 
or 350 grams of uranium-235 <contained 
in uranium enriched to 20 percent or 
more in the U-235 isotope). The limita
tions on plutonium and uranium-233 are 
consistent with international air trans
port regulations governing shipments of 
these materials aboard passenger air
craft. They also are .consistent with ·ex
port license conditions which.have been 
imposed by the Director of Regulation 
since February 1969, limiting shipments 
of ·special nuclear· materials on intema
·uonal flights. Accordingly, Part 150 is 
being amended· to impose similar restric
tions on licensees of Agreement States. 

· !Ii. the interest of the common defense 
r.nd security, the Commission has found 
that general notice of proposed rule mak
ing and public procedure thereon are 
contrary to the public interest and good 
cause exists for making the amendments 
effective without the customary 30-day 
notice. Pursuant to the Atomic Act of 
1954, as amended, and sections 552 and 
553 of Title 5 of the United States Code, 
the following amendment of Title 10, 
Chapter I, Code gf Federal Regulations, 
Part 150 is published as a document sub
ject to codification to be effective on 
February 1, 1973. 

39 FR 39559 
Published 11 /8/74 
Effective 11/8/74 

PAlff 7o--lPKIAL N~ IM'IEIIIM. . 
IART l---.a&1Pn0Ns MD GOft. 

TINUm IIEGULATDRY MJJltOllll'Y IN 
· MREEIIENI' STATES UNDER .sECi10N 2'14 . . 

-~-n.:::!;r;=:. .... 
On Pebruary 8, 197i, the At.omtc 

EnernCommillslon published 1n the FD
SUL ~amna (98 FB 4930) proposed 
amendmenta to its regulations 1n 10 CPR 
Part70, "Special Nuclear Material," and 
10 CPR Pa.rt 150, "Exemptions and Con
tlnued Regulatory Authority 1n· Agree
m~t States Under Section 274," which 
would l'8Qll1re reporting oCtheft or at
tempted theft; of special nuclear material 
1n the int.erest of the. ·commo,n defel)Se 
and security. 

Xntenst.ed P8l'tles were inv!ted t.o sUb-
' d co!IUW!DtiJ an4• suggestions for con
alderatlon pertatntns to the proi>ollecl 
llllleJ1dmenta b:, March 25, 197'- Upon 
co~n of the commenf.s.recefved. 
and other f11Ctors involved, ttl9' Commt!l
sion h111 adopM!d the proposed amend
mema wJtb minor editorial and clarify-

Ing ehanges. 
These reporting requirements are be

Jug promUlgated as part of an overall 
AEC ~ort to strengthen the protection of 
atrategically Important special nuclear 
material. 

In the interest of the common defense 
and security, the Commission has found 
that good cause exists for making the 
amendments effective upon publication 
in the ~ERAL REGISTER wfthout the 
custolriary 30-day notice. 

Purlluant to the Atomic Energy · Act 
of 1954, as amended, and sections 552 
and 513 of Title 5 of the United States 
Code, the following .amendments of 10 
CFR Parts 70 and 150 are publish~ as 
a document subject to codlflcatlon. 

40 FR 8774 
Published 3/3/75 · 
Effective 3/3/75 

Energy Reorganization Act; Revisions to Chap
ter 1 to Reflect Organizational and Procedur
al Changes 

See Part 2 Statements of Consideration. 

41 FR 16445 
Published 4/19n5 
Effective 4/19n6 

Miscellaneous Changes to Chapter 

See Part 20 Statements of Consideration. 

42 FR 33265 
Published 6/'30n7 
Effective 6/'30n7 

Certain Reporting Dates Changed 

Sea Part 30 Statements of Consideration. 

42 FR 43965 
Published 9/1n7 
Effective 9/1n7 

Amendments to .Chapter to Revoke or Revise 
Certain Reporting Requirements 

See Part 20 Statements of Consideration. 

44 FR 50012 
Published 8/24/79 
Effective 8/24/79 
Comment Period expires 10/24/79 

Uranium Mill Ta/lings Licensing 

See Part 40 Statements of Consideration. 

44 FR 68184 

Published ll/28n9 

Effective 3/25/80 

Physical Protection Upgrade R u/e 

Saa Part 73 Statements of Considerations. 

15FR14199 
Published 3/5/80 
Effective 3/5/80 

Minor and Clarifying Amendments 

See Part 1 Statements of Consideration 

45 FR 18905 
Published 3/24/80 
Effective 3/24/80 

Deletion of referenc.e _to Panama Canal 
Zone;Minor Amendments 

See Part 4 Statements of Consideration. 

45 FR 50705 
Published 7 /31/80 
Effective 7/31/80 
Effective Date 12 /24/80 • 

Safeguards on Nuclear Materlal

lm~lemeniatl~n of US/IA EA Agreement 

See Part 75 Statements of Consideratio.n. 

45 FR 65521 

Published 10/3/80 

Effective 11 /17 /80 

Uranium Mill Licensing Requirements 

See Part 30 Sta~em.ents of Consideration 

45 FR 74693 

Publisheif 11/12/80 

Effective 11 /28/80 

Licensing Requirements for the Storage 

of Spent Fuel in an Independent Fuel 

Spent Storage lnstal/atlon 

See Part 72 Statements of Consideration 

46 FR 44149 
Published S/3/€1 
Effective 10/5/81 

*Amended 45 .FR 84967 
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10 CFR Parts 31 and 150 . 

NRC's Jurisdiction Over Persons Using 
Byproduct, Source or Special Nuclear 
.Materials In Certain Offshore Waters 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Fin~l rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations (1) to clarify that it has 
jurisdiction vis-a-vis Agreement States 
over persons using byproduct, source, or 
special nuclear materials in certain 
offshore waters bounded by the U.S. 
Outer Continental Shelf, (2) to recognize 
Agreement State specific licenses in an 
NRC general license covering activities 
in these waters, and (3) to allow 
Agreement States to perform inspections 
and other functions for NRC in these 
waters. 
EFFECTIVE DATE: Oc.tober 5, 1981, 
FOR FURTHER INFORMATION CONTAC.T: 
Thomas F. Dorian, Esq., Office of the 
Executive Legal Director, u;s. Nuclear 
Regulatory Commission, Washington, 

. D.C. 20555 (Telephone: 301-492-8690), 
SUPPLEMENTARY INFORMATION: 

The Problem 
Several incidents in the Gulf of 

Mexico involving ac:tual or potential 
overexposures to radiographers have 
disclosed to the Commission the need to 
clarify its jurisdiction vis-a-vis that of 
coastal Agreement States 1 over of(shore 
radiographic, well-logging, and other 
· operations using byproduct, source, or 
special nuclear materials. Licensing, 
regulatory, and enforcement problems 
have arisen because it has been unclear 
whether a.person with a·specific license 

• An Agreement Slate la a Stale with which NRC 
has an agreement under section 274 of the Atomic 
Energy Acl. Section 274 of the Atomic Energy Act 
waa enacted In 1959, to recognize the Sta lea' 
Interest In atomic energy activities, to clarify the 
respective responsibilities of the Stales and the 
Commission under the Acl. and to provide a 
1talutory means by which the Commission can 
discontinue certain of ila regulatory responsibilities 
with respect to byproducl, source, and special 
nuclear materials and by ,vhich the States can 
assume these responsibilities. An agreement made 
pursuant lo section 274b. carries out the basic 
Congressional intent lhat either the S!ale or the 
Commlsslon-bul not both-should regulate a given 
atomic energy activity from the point oF view of 
radiation protection. One of the e\·ils that Congress 
1oughl to avoid was "dual regulation." This means 
that, Insofar as regulation of these materials by the 
Stale and tlie Commission iii coricerned, the 
activities discontinued under the agreement will J:,e 
regula!ed only by the State, and that the aclMtieu · 
reserved by the Commission will be regulated only 
by the Commission. 

from an Agreement St~te or from NR~. 
opera~ing in offshore waters, namely, in 
the area, beyond a coastal Agreement 
State's Submerged Lands Act 
jurisdiction (see 43 U.S.C. 1301, et seq.) , 
(thatis, outside State boundaries which . 
normally extend three miles or three . 
marine leagues from the coastline), but 
on or above the Outer Continental Shelf, 
should be licensed and regulated by the 
Agreement S~ate or by the. Commission. 

The Comments 
On October 30, 1980, NRC published a 

proposed rule, in the Federal Register 
(45 FR 71807) addressing the issue of 
jurisdiction including several concerns 
raised by Louisiana and Texas with 
respect to this issue. During the 
comment period, the Department of 
Justice was the sole commenter on the 
proposed rtile, 1 agreeing with the 
proposal and suggesting several word 
changes to·clarify the concept of 
"offshore waters." In essence, the 
Departmen~ suggested that "offshore 
waters" should be defined as those 
waters beyond Agreement States' 
"Submerged Lands Act jurisdiction and 
above the U.S. Outer Continental Shelf," 
rather than, as defined in the proposed 
rule, those waters beyond Agreement · 
States' "territorial waters and within the 
area of the U$. Outer Continental 
Shelf." 

The Submerged Lande Act (Pub. L. 31, 
43 U.S.C. 1301, et seq.) was promulgated 
In order to extend Federal jurisdiction 
and control to the submerged lands off 
the U.S. Outer Continental Shelf. It 
deals, in pertinent part, with the rights 
and claims of the States to the seabed 
and its resources beyond historic State 
boundaries. See House Report No. 215, 
accompanying H.R. 4198, in 1953 U.S. 
Code Cong. and Admin. News, at 1385. 

The Commission has accepted the 
changes suggested by the Department of 
Justice, with some additional minor 
modifications discussed with it. The 
modifications make clear that "offshore 
waters" include both the land and water 
areas, beyond Agreement States' 
Submerged Lands Act jurisdiction, on or 
above the U.S., Outer Continental Shelf. 

Shortly after the comment period 
ended, Louisiana and an independent 
consultant notified the Commission 1 

that, though they agreed with the 
principal substantive provisions of the 
proposed rule (thatis, that NRC has the 
requisite jurisdiction over persons in the 
defined offshore waters), nonetheless, · 
they and many licensees were 
concerned about two minor procedural 

1 Copies of comments are available for inspection 
al NRC's Public Document Room at 1717 H Street, 
NW .. Washington, D.C. 

requirements the proposed rule would 
hc.ve imposed upon licens.ees. The 
Commission learned that Texas was 
similarly concerned. Both requirements 
have now been changed, as discussed 
later. One would have required 
Agreement State licensees (working in 
the offshore area under the proposed 
NRC general license) to file,NRC-241. 
forms to allow the Commission to track 
their activities in order to make 
inspections. The other would have. 
required them to apply for specific 
licenses after 180 days (measured 
cwnulatively over a calendar year) of 
operating under the general license. 

. Examination of the Jurisdictional Issue 

Three principles underlying the . ' , 
amendments should be made clear 

' before a fuller examination of the 
jurisdictional issue. First, the Agreement 
States of Texas and Florida (on the Gulf 
of Mexico only) have Submerged Lande 
Act jurisdiction beyond the Federal 
territorial sea. The Commission intends 
to recognize.the jurisdic'tion of the11e 
States to the seaward limits of their 

. seabed resources jurisdiction. Second, 
the Outer Continental Shelf includes 
only the seabed underlying the sea 
beyond the limits of the Agreement 
States' seabed resource jurisdiction, not 
the superjacent water. Third, the high 
seas begin at the limit of the F.ederal 
territorial sea and extend to another 
country's territorial sea. 

After examining the issue of 
jurisdiction, the Commission has 
concluded that NRC retains jurisdktion 
vis-a-vis coastal Agreement States over 
persons using byproduct, source, and 
special nuclear materials when these 
materials are used in the offshore 
waters previously described. NRC's 
jurisdiction over persons using these 
materials extends seaward from the 
limit of the States' jurisdiction, above 
the U.S. Outer Continental Shelf, 
continues past the Shelf onto the high 
seas, and, in most instances, stops at 
another coun~ry's territorial sea, as 
recognized by the·Unite~ States. This 
conclusion is based on several 
considerations. , · 

The Commission's jurisdiction over 
persons using byproduct, source, or 
special nuclear materials is found in 
sections 81 and 82 (byproduct material), 
62, 63, and 64 (source material), and 53, 
54, and 57 (special nucleaf material) of 
the Atomic Energy Ac!, as amended. 
These sections grant NRC in personap1 
jurisdiction, that is, jurisdiction over a 
person (when stating •. "No person. may ..... ). 

Until the tidelands and submerged 
lands dispute about the Outer 
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Continental Shelf arose betwean the 
Federal Government and certain States, 
the Atomic Energy Commission (AEC) 
followed a personal, as opposed to a 
territorial, approach to offshore 
jurisdiction. This allowed Agreement 
States, with AEC's acquiescence, to 
regulate their own citizens' offshore 
uses of materials within the PIJl'Yiew of 
an agreement under section 214b. of the 
Atomic Energy Act (described in the 
footnote): in 1967, in light of the 
submerged lands controversy, this 
practice was changed in part because 
the Federal Government argued that 
things, such as oil drilling rigs, attached 
to the U.S. Outer Continental Shelf were 
subject to its exclusive jurisdiction: for 
the AEC, this meant that an Agreement 
State did not have jurisdiction to 
regulate possession and use of 
byproduct, source or special nuclear 
materials o,;i such things as oil rigs in 
offshore waters, as previously 
desc.;ibed. 

At the time of the submerged lands 
controversy, the AEC was negotiating a 
standard agreement with Louisiana 
pursuant to section 274b. of the Atomic 
Energy Act. So as not to compromise the 
pending litigation between the Federal 
Govemme.nt and Louisiana, the AEC 
and Louisiana also entered into a 
Memorandum of Understanding and an 
agreement under section 274i. of the Act. 
The Memorandum of Understanding, 
which is still in effect between NRC and 
Louisiana, states, in essence, that AEC 
(now NRC) retains regulatory authority 
over the disputed area in the Gulf of 
Mexico and that the agreement made 
pursuant to section 247b. of the Act shall 
not prejudice the position of either the 
United States or Louisiana in the 
pending litigation. The agreement under 
section 2741. of the Act, which is also 
still in effect, invokes the authority 
granted to the Commission under 
section 2741. of the Act to enter into 
agreements with States "to perform 
inspections or other functions on a 
cooperative basis as the Commission 
deems appropriate." The agreement 
authorizes Louisiana to perform certain 
inspections and other functions for and 
on behalf of the Commission. 

This rule would allow Louisiana and 
NRC to terminate the Memorandum of 
Understanding and to enter into a · 
revised agreement under section 2741. of 
the Act. 

The Supreme Court in a series of 
cases has settled the Federal-State 
dispute over the Outer Continental Shelf 
in the Gulf of Mexico. United States v. 
Louisiana, 389 U.S. 155 (1967), S94 U.S. 1 
(1969) (cited as the Texas Boundary 
Case), 394 U.S. 11 (1969) (cited as the 

Louisiana Boundary Case}, and 404 U.S. 
388 (1971) (also cited as the Louisiana 
Boundary Casa;i). 

It is now clear that the Outer 
Continental Shelf Lands Act has placed 
the Outer Continental Shelf under 
exclusive Federal jurisdiction, extending 
the laws of the United States to the 
subsoil and seabed of the Shelf and to 
all artificial islands and fixed structures 
erectel thereon (see 43 U.S.C. 1331, et 
seq.). It should be noted, however, that 
for some purposes State law is adopted 

· as a surrogate for Federal law under the 
Act to the extent that such State law is 
"applicable and not inconsistent with 
• • • other Federal laws." 43 U.S.C. 
1,333(a)(2); Rodriguez v. Aetna Casualty 
Co., 395 U.S. 352, 365 (1969): Union Oil 
Company v. Oppen, 501 F.2d 558, 561 
(1974): Oppen v. Aetna Insurance Co. 
485 F.2d 252, 255, (1973.) It should also 
be noted thatthe Act does not apply to 
the sea above the subsoil and seabed. 43 
U.S.C.1332(b), . 

It is thus clear as regards oil drilling 
rigs, for example, that NRC has 
jurisdiction over persons in offshore 
waters beyond an Agreement State's 
Submerged Lands Act jurisdiction using 

· byproduct, source, or special nuclear 
materials on these rigs, for these rigs are 
attached to the Outer Continental Shelf 
and are considered fixed structures 
erected on the seabed. 

It is also clear that NRC has 
Jurisdiction over persons in offshore 
waters beyond an Agreement State's 
Submerged Lands Act jurisdiction and 
above the Outer Continental Shelf using 
byproduct, source, or special nuclear 
materials on free-floating objects, such 
as lay barges or other vessels, or in 
offshore diving activities. This view is 
based on the in personam jurisdiction 
argument described before and 
supported by another argument. 

Sections 274b. and 274d. of the Atomic 
Energy Act, under which NRC may 
either retain or discontinue certain parts 
of its regulatory authority, do not 
provide for discontinuance of the 
Commission's regulatory authority over 
byproduct, source, or special nuclear 
materials not "within a State". Thus, the 
Commission retains jurisdiction over 
persons using these materials and 
specifically licensed by the Commission 
or Agreement States when these persons 
are not within an Agreement State. This 
Jurisdiction extends on the high seas 
seaward from the limits of the State's 
jurisdiction, but normally stops when it 
would conflict with another country's 
territorial sea, as recognized by the 
United States. 

Resolution of the Problem 
The General License 

Since the present problem is limited.to 
incidents in offshore waters, and 
because the Commission has jurisdiction 
in these waters, it has extended its 
general licensing scheme to activities of 
specific licensees of Agreement State in 
this land and water area. It has done so 
in two compatible ways. First, it has 
recognized Agreement State specific 
licenses in a new NRC general license 
(without a time limitation) covering 
activities in offshore waters. (It should 
be noted, by the way, that NRC specific 
licensees currently authorized to operate 
in offshore waters, of course, would not 
need to request a license amendment in 
order to continue to do so.) Second, it 
has extended a reporting requirement (it 
already uses on land) to monitor the 
activities of these licensees-except that 
it would not impose this requirement 
when an Agreement State has an 
agreement with the Commission under . 
section 2741. of the Atomic Energy Act to 
perform Inspections for it. 

The Commission believes that the 
regulation change will remove present 
ambiguities and go a long way toward · 
providing administrative simplicity. It 
therefore has broadened the scope of 
Parts 31 and 150 to provide for 
Commission regulatory authority in the 
form of general licensing over persons in 
offshore waters, namely, beyond 
Agreement States' Submerged Lands 
Act jurisdiction and on or above the 
Outer Continental Shelf. 

As presently drafted, H 31.6 and 
150.20 grant general licenses to a person 
with a specific license from an 
Agreement State to conduct the licensed 
activity within non-Agreement States. 
However I 150.20 presently authorizes a 
person to engage in activities in non
Agreement States under NRC's general 
license for no more than 180 days 
(calculated cumulatively) in any 
calendar year. Presently, at the end of 
this period, the general license expires . 
and the person needs a specific license 
from the Commission to continue to 
engage in these activities in non
Agreement States. The reason for 
obtaining such a licerise is described In 
the Matter of Chem-Nuclear Systems, 
Inc., 10 NRC 865 (1979), namely, that 
long-term field operations should be 
controlled through specific licensing. 
Operations in offshore waters, however, 
are short term and of a somewhat 
different character than those on land 
(for example, radiography is performed 
on board lay barges moving back &nd 
forth between jurisdictions, i.e., between 
the shore and oil rigs for from the shore), 
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?vforeover, simplified regulation between 
NRC and Agreement Sta!es is uesirable 
in this area. Therefore, in response to 
the ·comments received, under § § 31.6 
and 150.20 ne\\' general licenses have 
been created for the offshore area. 
These are modified versions of the 
general license for activities on land. 
They allow persons operating in the 
offshore area to do so under the general 
licenses without having to apply for a 
specifidic:mse after the 180-day period. 

The NRC-241 Form 
As mentioned before, Louisiana 

questioned the need for Agreement 
State licensees (working in the offshore 
area under the NRC general license) to 
file NRC-241 forms, since similar forms 
are already filed with respect to its own 
~nspections. The Commission wanted to 
extend this. requirement (presently used 
on land with respect to general 
licensees) to the offshore area to enable 
it to track the activities of its general 
licensees in order to make its own 
inspections. After discussions with · . 
Louisiana, the Commission has decided 
to continue to.allow that State to 
perform inspections for NRC in the 
defined offshore area under the 
previously-described 274i. Agreement 
and to update that Agreement. 
Additionally, after discussions with the 
other coastal Agreement States, the 
Commission has also decided to permit 

· ii.II these States to perform inspections 
for it under similar 274i.·agreements. 

In light of this development, the final 
rule now states that the Commission 
requires the filing of the NRC-241 form, 
unless the licensee provides to the 
A.gre.ement State that issued the specific 
license timely notification of its offshore 
·activities and that State is listed in the 
r~_le es.agreeing to perform inspections 
for NRC under a 274i. agreement. 
Louisiana is the only State now listed in 
the rule because it already hes the 
requisite agreement. The rule will 
contain a complete list as soon as the 
Commission has-section 2471. 
agreements with 1he other coastal 
Agreement States. It is presently 
pursuing discussions with them toward 
that end. Thus, the issues of offshore 
inspection and of the use of the 
reporiing forms have been resolved 
simultaneously by allowing Agreement 
States to perform inspections on NRC's 
behalf, thereby simplifying the 
C_ommission's regulatory efforts and 
avoiding dual reporting for the defined 
offshore area. 

Definition of "Offshore Wote.r.,•i 
It should be noted that the rule 

defines "offshore waters" as "that area 
of land and water, beyond Agreement 

States' Submerged Lands Act 
jurisdiction, on or above the U.S. Outer 
Ccntinental Shelr' without specifying 
for each Agreement State the exact 
boundaries of these waters and the land 
area ·of the Shelf. The definition of 
offshore waters Is designed to keep the 
proposed rule simple. Aside from the 
fact that it is not feasible to draw 
cartographidines in any regulation, it is 
unnecessary to do so. The Supreme 
Court has decided the Federal-State 
dispute over the land areas of the Outer 
Continental Shelf and, as a matter of 
law, defined the necessary boundary 
lines. Further, as a practical matter, the 
three-mile limit is depicted generally on 
large-scale nautical charts of the United 
States published by the National Ocean 
Survey of the Department of Commerce. 

In addition, in the cases of Texas and 
Louisiana cited before, the Supreme 
Court defined the necessary boundary 
lines as a matter of fact. Thus, in the 
case of Louisiana, for example, its 
jurisdiction over the seabed of the Shelf 
extends three nautical miles from its 
coastline; and, in the case of Texas, for 
example (and the same is true for · 
Florida), a·s a technicallegal matter 
having to do with its admission as a 
State of the Union, its jurisdiction over 
the seabed of the Shelf extends up to 
nine nautical miles from its coastline. 

Thus, the definition in ~e p~oposed 
rule is intended to cover, in an 
understandable and simple fashion, the 
Corrimission's jurisdiction over persons 
operating beyond the Agreement States' 
normal three-mile jurisdictional limit, 
just described, and using byproduct, 
source, or special nuclear materials on 
things, such as oil rigs, attached to the 
seabed of the Outer Continental Shelf as 
well as the Commission's jurisdiction 
over persons using these materials in 
diving activities or on free-floating 
objects, such as lay barges and other 
vessels, In the waters above the seabed 
of the Shelf. 

It should also be noted that the rule is 
focused on the Outer Continental Shelf 
area and not on the high seas beyond 
the Shelf. Thus, beyond the Outer 
Continental Shelf, NRC will continue, as 
has been the case historically, its 
licensing authority over certain kinds of 
persons, such as the Navy using nuclear 
material on naval vessels, while 
Agreement States will retain their 
authority over other kinds of persons, 
such as, for example, those using 
nuclear materials on State-chartered 
research vessels. In other words, the 
Commission acknowledges its present 
practice of regarding possession and use 
of nuclear materials on those high seas 
beyond the Shelf by certain citizens of 

littoral States as aiso subject to· those . 
'states' regulatory authorities. 'J.-Iowever, 
in light of the previous jurisdictional · 
statement, the Commission reserve11: the 
right to alter or amend such practice at 
any time. · 

Paperwork Reduction Act 

ThisJinal rule c~ntah:i.s no new or 
amended requiremen'ts for .. 
recordkeeping, reporting, plans or . . . 
procedures, applications or any other . 
type of information collection. ·. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy · 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of the 
United States Code, the following ·. · 
amendments to Title 10, Chapter I, Code 
of Federal Regulations, Parts .31 an.d 150, 
are.published as a document subject to 
codification. 

46 FR 50781 

Publish~ .10/15/81 

Effective 10/15/81 

10 CFA Part 150 

NRC'1 Jurlsdlctlon Over Person, Using 
Byproduct.Source or~ ~clear 
Materials In Certain Offsbore Water-. 
Correctlc>M 

AGEIICY:'Nadear~tmy· 
Commisakm. .. 
ACTION: FiHal rule; am:ecti011a. 

8UMMARY: The lbnmfsskm ill .. 
publishing D110 miaorCJOll'ediom tam 
ameodmeDt iq~ NllC's junsdidiou 
In certain ofubore w~ lhat lllll)ear ill 
the Federal Register on September 3. . 
1981 (46 1-'R 44149). . 

EFFECTIVE DATE: October 15, 1981 ... 

SUPPLEMENTARY INFORMATI.ON: !n a 
Federal Register notice published in 
September 1981 {46 FR 44149), ln 10 CFR 
150.20(b)(1J the clause beginning with. 
"Provided, however" and the remainder 
of the pal'ograph were inadvertenOy 
omitted. Further, in 10 CFR 150.20{b}(3) · 
the end mark should have been a semi
colon. 

46 FR 55085 
Published 11/6/81 
Effective 11 /6/81 

Removal of Certain Information. 
Collect/on Requirements for Tritium. 

See Part 30 Statements of Consideration 
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47 FR 8 
Published 1/4/82 
Effective 1/4/82 

I 
Submittal of Installation 
Information Pursuant to 
US/IAEA Safeguards 
Agreement 

See Part 40 Statements of Consideration 

47 FR 30452 
Published 7/14/82 
Effective 10/12/82 

Protection of Employees Who 
Provide Information 

See Part 19 Statements of Consideration 

48 FR 39036 
Published 8/29/83 
Effective 9/28/83 

Irretrievable We/I-logging Sources 

See Part 30 Statements of Consideration 

48 FR 40882 

Published 9/12/83 

10 CFR Part 150 

lrretrJevable Well-Logsing Sources 

Correction 

In FR Doc. 83-23603 beginning on page 
39036 in the issue of Monday, August 29. 
1983, make the following corrections in 
the first column on page 39039: 

1. Between the third and fourth lines 
from the bottom of the page, insert the 
following language: 

"8. Remove the authority citations 
following § § 150.3, 150.14, 150.15, 
150.15a, 150.30, 150.31, and 150.32." 

2. In the fourth line from the bottom of 
the page the section number reading 
"1509.32" should read "150.32", · 

49 FR 19623 
Published 5/9/84 
Effective 5/9/84 

Information Collection Requirements; 
Display of 0MB Control Numbers 

See Part O Statements of Consideration 

49 FR 24705 
Published 6/15/84 
Effective 7 /16/84 

Tritium and Source Material Reports 

See Part 30 Statements of Consideration 

50 FR 41852 
Published 10/16/85 
Effective 11/15/85 

Uranium Mill Tailings Regulations; 
Conforming NRC Requirements to EPA 
Standards 

See Part 40 Statements of Consideration 

~ 51 FR 9763 
Published 3/21/86 
Effective 4/21 /86 

Material Balance Reports of Source 
Material and Special Nuclear Material 

-See Part 40 Statements of Consideration 
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28 FR 8400 
Published 8/16/63 
Effective 9/15/63 

UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS-ENERGY 

TRESPASSING ON COMMISSION PROPERTY 

STATEMENTS OF CONSIDERATION 

The following regulations implement 
section 229 of the Atomic Energy Act 
of 1954, as amended, 42 U.B.C. 2278 a., 
which reads as follows: 

SEC. 229. Trespau Upon Commission In
stallations. 

a. The Commlsalon 1s authorized ~o issue 
regulations relating to the entry upon or 
carrying, transporting, or otherwise Introduc
ing or causing to be Introduced any danger
ous weapon, explosll'e, or other dangerous . 
Instrument or material likely to produce sub
stantial Injury or damage to persons or prop
erty. Into or upon any facility, Installation or 
real property, subject to the jurisdiction, 
administration, or In the custody of the 
Commission. Every such regulation of the 
CC'mmlsslon shall be posted conspicuously 
at the location Involved. 

b. Whoever shall willfully violate any reg
ulation of the Commission Issued pursuant to 
subsection a. shall, upon conviction thereof, 
be punishable by a fine of not more than 
$1,000. 

c. Whoever shall willfully v:lolate any reg
ulation of the Commission issued pursuant 
to sut;,sectlon a. with respect to any Installa
tion or other property which le enclosed by a 
fence, wall, floor, roof, or other structural 
barrier shall be guilty of a misdemeanor and 
upon conviction thereof shall be punished 
by a fine of not to exceed '5,000 or to Im
prisonment for not more than one year, or 
both 

Pursuant t.o the At.omlc Energy Act 
of 1954, as amended, and the Adminis
trative Procedure Act, the following reg
ulations are published as a document 
subject t.o codification, t.o be effective 
thirty C30) days after publication in the 
FEDERAL REGISTER 

40 FR 8774 
Published 3/3/75 
_Effective 3/3/75 

Energy Reorganization Act; Revisions to Chap
ter 1 to Reflect Organizational and Procedur
al Changes 

See Part 2 Statements of Consideration. 
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FEES FOR FACILITIES AND MATERIALS LICENSES 
AND OTHER REGULATORY SERVICES 

UNDER THE ATOMIC ENERGY ACT OF 1954, AS AMENDED 

STATEMENTS OF CONSIDERATION 

33 FR 10923 
Published 8/1 /68 
Effective 1 0/ 1 /68 

LICENSE FEES FOR FACILITY LICENSES 
AND MATERIALS LICENSES 

A notice of proposed rule making was 
published by the Atomic Energy Com
mission in the FEDERAL REGISTER on 
March 11, 1967 (32 F.P... 3995) proriosing 
the establishment of license fees for 
facility construction permits and operat
ing licenses issued under 10 CFR Part 
50 and for specific byproduct, source, and 
special nuclear material licenses issued 
under 10 CFR Parts 30, 40, and 70. The 
fees were set out ih a proposed new Part 
170. Amendments to Parts 30, 40, 50, and 
70 to reflect proposed application filing 
fee requirements also were proposed. 

The Commission's decision to propose 
fees for licenses was made in accordance 
with Title V of the Independent Offices 
Appropriation Act of 1952 (65 Stat. 290; 
31 U.S.C. 483a) which states: 

It Is the sense ot the Congress that any 
work, serv~ce, publication, report, docUlllent, 
benefit, privilege, authority, use, franchise, 
license, permit, certificate, registration, or 
similar thing of value or u till ty performed, 
furnished, provided, granted, prepared, or 
issued by any Federal agency • • • to br for 
any person (Including groups, associations, 
organizations, partnerships, corporations, or 
businesses), except those engaged In the 
transaction of official business of the Gov
ernment, shall be self-sustaining to the full 
extent possible, and the head of each Federal 
agency Is authorized by regulation • • • to 
prescribe therefor such fee, charge, or price, 
If any, as he shall determine, In case none 
exists, or redetermine; In case of an existing 
one, to be fair and equitable taking Into 
consideration direct and Indirect cost to the 
Government, value to the recipient, public 
policy or Interest served, and other pertl• 
nent facts • • • · 

General policies for developing an 
equitable and uniform system of charges 
in implementation of the above-cited 
provisions of the.Independent Offices Ap
propriation Act of 1952, have been set 
forth by the Bureau of the Budget in 
Circular No. A-25 and in a memorandum 
dated Febmary 15, 1965, directed to 
heads of Federal agencies. 

The notice of proposed rule making al
lowed 60 days for comment by interested 
persons. By notice published in the 
FEDERAL REGISTER on April 18, 1967 (32 
F.R. 6099) the time for filing comments 
was extended to July 9, 1967. Many com
ments have been received. 

The amendments which follow have 
been adopted by the Commission after 
careful consideration of those comments 
and further Commission study, The re
vised fee schedule eliminates most fees 
for materials licenses included in the pre
viously proposed amendments,· including 
those for medical uses. The Commission 
is continuing to study the matter of fees 
for materials licenses. 

The categories of materials licenses 
Which will be subject to application fees 
and annual fees are: 

a. Licenses for byproduct material of 
100,000 curies or more in sealed sources 
used for irradiation of materials; 

b. Licenses for special nuclear material 
in quantities sufficient to form a critical 
mass, except for licenses for plutonium
beryllium neutron sources; and 

c. Waste disposal licenses specifically 
authorizing the receipt of waste radio
active materials for the purpose of com
mercial disposal by land or sea buria.l. 
(This category of fees would not be appli
cable to licehses which authorize collec
lion, processing, storage, and transfer of 
wastes to another person for land · or 
sea burial to be performed by the 
transferee.) 
The exception of licenses for special 
nuclear material in plutonium-beryl!1um 
neutron sources, which was not included 
in the proposed rule, is based upon the 
.lack of criticality considerations involved 
in the licensing of such sources. 

The schedule of fees for licenses for 
production and utilization facilities in 
§ 170.21 of Part 170 eliminates the broad 
categorization of reactors set .!orth in 
notice of proposed rule making published 
on March 11, 1967. Fees for power 
reactors wm be assessed on the basis 
of the number of megawatts of rated 
power <sliding scale) of the facility 
involved. Single fees for other facilities 
are established. The Commission con
siders that such a basis for assessment is 
more equitable than the grouping basis 
set forth in the notice of proposed rule 
making. 

Proposed § 170.11 (a) (4) has been re-

vised to exempt from licensing fees li
censes for materials or facilities other 
than power reactors issued to. nonprofit 
educational institutions, used for train
ing, teaching, or medical purposes. Many 
licenses for facilities or materials of tWa 
type would have fallen within the ex
emption of§ 170.ll<a) (4) as set forth in 
the proposed rule for licenses issued t.o 
nonprofit educational institutions holci
ing an AEC research assistance contract 
or loan agreement. The present exemp~ 
tion, however, applies to a nonprofit edu;. 
cational institution which is licensed to 
operate a facility, other than a power re
actor, for teaching, training, or medical 
purposes or to use materials for such pur
poses, but does not have a loan agree~ 
ment or university reactor assistance 
contract with. the Commission. 

A new '§ 170.11 (a) (5) has been added 
which specifically exempts Government 
agencies_.f;rom licensing f~es. 

A nwµber· of editorial changes of • 
clarifying nature ·also have been made-. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, and sections 552 
and 553 of title 5 of the United States 
Code, the following amendments to Title 
10, Chapter l, Code of Federal Regula
tions, Parts 30, 40, 50, and 70, and a new 
10 CFR Part 170 are published as a docu
ment subject to codification, to be effe<l
tive 60 days after publication in the FED• 
l!:RAL REGISTER. The Commission invites 
all interested persons who desire to sub
mit written comments or suggestions in 
connectloIJ. with the amendments and 
regulation to send them to the Secretary, 
v.s. Atomic Energy Commission, Wash
ington, D.C. 20545, Attention: Chief, 
Public Proceedings Branch, withjn 60 
days after publication of this notice in 
the FEDERAL REGISTER. Consideration will 
be given such submission with the view 
to possible amendments. Copies of com
ments received may be examined at the 
Commission's Public Document Room at 
1717 H Street NW., Washingtop, D.C. 

33 FR 11587 
Published 8/15/68 
Effective 8/ 15/68 

Correction 

In F.R. Doc. 68-9160 apf}earing at page 
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10923,of the issue for. Thursday, August I, 
1968, 1make the following changes: 

36 FR.145 
Published-1 /6/71 
Effective 2/5/71 

,· FEES FOR FACILITIES AND 
MATERIALS· LICENSES 

On A~t 4, 1970, 'the Atomic Energy 
Commission published In the FEDERAL 
Rl!GISl'ER · (35 · F .R. 12412) proposed 
amendments to 10 CFR Parts 30, 40, 70, 
and 170 of its regulations which would 
revise fees charged for facilities and ma
terials licenses. Interested persons were 
mvited t.o submit written comments and 
sU1rgest1ons. for consideration within 30 
days after publication of the notice of 
proposed rule making In the FEDERAL 
Rl:GIBTER, Subsequently, the time for.sub
mitting comments was extended for an 
additional 45 days t.o Oct.ober 18, 1970. 

The decision t.o publish the notice of 
proposed rule making was based on the 
Bureau of the Budget Circular No. A-25 
and Title V of the Independent Offices 
Appropriation Act of 1952 (65 Stat. 290; 
31 U.S.C. 483a), which states: · 

rt Is the sense ot the Congress ·that any 
work, service, publication, report, document, 
benefit, privilege, authority, use, franchise, 
license, permit,. certificate, registration, or 
similar thing ot value or utility performed, 
furnished, provided, granted, prepared, or 
l66Ued by any Federal agency • • • to or 
for any person (Including groups, aesocla
tlons, organizations, partnerships, corpora
tions, or bus!nesses), except those engaged In 
the transaction ot omclal business ot the 
Government &ha.II be eelt-susta1nlng to the 
fullest eztent possible, and the head ot each 
Federal agency .Is authorized by regula- · 
tlon • • • to prescribe therefor such tee, 
charge, or price, It any, as he shall determine, 
In case none exists, or redetermine, In case 
of an existing one, to be fair and equitaNe · 
taking Into consideration direct and Indirect 
cost to the Government, value to the recip
ient, · public policy or· Interest served, and 
other pertinent facts_.• • • 

The revised fees·for facilities and ma
terials licenses are based on the principle 
of full cost recovery. Only those regula
tory costs associated with the proc.esslng 
of licenses were used. No costs related to 
compliance, rule making, development of 
standards, codes, criteria, special nuclear 
material safeguards, and administration 
of the State relations program were in
cluded. Costs · associated with licenses 
exempt from fees were identified. and 
excluded. The Commission has also 
sought to achieve simplicity of computa
tion and ease In the administration of 
the fee system In the establishment of 
the fee schedule. Where feal!lble, group
ings have been made of different kinds 
of licenses and a common fee established 
for the entire grouping In order to avoid 
undue complexity. 

After consideration of the comments 
received and other factors Involved, the 
Commission has adopted the proposed 
amendments with certain modifications 
discussed below. · 

Several commentat.ors maintained 
that, where an operating license fee has 
been paid for the first react.or at mul
tiple unit, single-site power stations, 
similar additional unit.I M ~ statiom 
shouid be subject t.o a redUced operatins 
license fee where they &n! 11ubJect to con
current review. To. reilect anticipated 
reduced effott In auch lituatlons, the fee 

IIChedule 1n D 170.21 ot t.he propoeed 
. 'amendment has been modified t.o reduce .. 
the operating license fee for follow-on 
units at multiple unit, single-site ,power 
stations that are the same design as the 
:first unit and are.subject t.o concurrent 
licensing review. To maintain the prin
ciple of full cost recovery, the revenue 
that will be lost by reducing the operat
ing license tee for these follow-on units 
ls recovered by Increasing the fee Itself. 
Section 170.21 has also been modlfled t.o 
establish an upper llmlt power level for 
computation of construction permit fees, 
operating license fees, and annual fees 
for power reactors. (Minor modifications 
have also been made t.o the description 
of the fee t.o be paid .for construction 
permits Issued for muitiple unit, slnrle
slte power stations t.o make the language 
consistent with the revised language for 
operating licenses.> · 

Section 170.ll(a) has been amended 
t.o exempt from license fees uranium 
used in licensed devices and containers· 
as shielding material. 

Section 170.12<c> has been revised t.o 
clarify the due date· for payment of 

· license fees. Payment of prescribed fees 
tor those licenses that have not been sub- . 
Ject t.o fees prior t.o the amendments ·t.o , 
Part 170 herein will be required within· 
30 days after ,the effective date. In, the 
case of licenses that have been subject 
t.o fees prior t.o promulgation of these 
amendments, the licensee will be billed 
at the revised rate 1 year .from the due 
date of the last fee payment. 

The fee schedule In D 170.31 of the pro
posed amendment has been modified to 
more clearly Identify those licensed ac
tivities that were Included in the pro-· 
·posed fee Category 3A. This has been 
accomplished by establishing a category 
for licenses authorizing distribution of · 
generally licensed Items· or quantities, 
and a category for licenses authorizing 
distribution of exempt Items or quanti
ties. Fees are required for each of these 
licensed, activities because· each Involves 
distinct licensing effort. 

One commentator maintained tha~ 
where the reviews of applications ·for 
construction permits for reactors at mul
tiple unit, single-site · power stations 
are conducted concurrently. but, because 
of some technicality the permits are not 
issued _concurrently, applicants should 
not have t.o pay a separate construction . 
permit fee for the delayed unit. It was .. 
not the Commission's intent t.o charge a 
separate fee for such units that are de
layed solely because of technicalities 
unrelated t.o health and safety. '· 

The Commission Is required In accord
ance with BoB Circular No. A-25 t.o keep 
the matter of license fees under continu
ing review and, if costs of licensing 
services change, It may be expected that 
the fee schedule will be adjusted. 

Pursuant t.o the At.om.le Eneril). Act or 
1954, as amended, and sections 552 and 
553 of title 5 of the .United States Code, 
the following amendments t.o Title 10, 
Chapter 1, Code of Federal Regulations, 
Parts 30,. 40, ~Q. and 170, are published 
as a document subject to oodlftc&Uon to · 
be effective 30 daye after PllbHcation Ila 
the Pl:DBUL 8.Gana. 

36 FR 18173 
. Published 9/10/71 
. Effective 9/ 10/71 

Exemptions and Payment of Peu 
on Marc~ UI, 1971, the Atomic Elierg·~" 

Commission published· 1ri the Fl:DDAL 
RsoISTER <36 F.R. 4978). a notice of rule 
zpaking which amended., I 170.12(c) .of 

. 10 CFR Part 170 t.o extend the ·due .. dat.e 
for payment of license fees t.o sixty (80) 
days after the . effective date of the 
amendments t.o Part 170 publish~ on 
January 11, 1971. The notice also provided 
that· under certahl clrcumstan:~ the 
applicable fee would be waived, or. wouid 
be assessed In an amount applicable to 
the license as amended. - . . .._ .: 

Since the Comnussion has co~tlnued 
to receive a number of applications for 
licensing actions whlch'i if granted, would 
affect liability for or the amount of 
license fees, the. . Commission has : 
amended § 170.12<c>· v., extend the license . . 
fee due date for the fee period '1ebru- . , 
ary 5, 1971-February 5, 1972,. t.o Octo
ber 15, 1971. If an application '6 filed .. on .- .. · 
or before Oct.ober, 15, 1971, to:.cancel a, 
license the Commission will ~alve -the _ 
appllc~ble fee upon cancellation of· t~e · 
license. If an application is filed oil (!r' 
before Oct.ober. 15;- 1.971, to ''amend·.~· 
license and the· Commission ·acts favor- . 
ably upon the appl!cation, .the fee wUI.be _ 
assessed In the amount applicable to the .. ,., 
license as amended. . , · .. : 

Section 170.41 .. of Part 170 provides ·" 
that where the Commission finds that a ·. 
licensee has failed t.o pay the applicable ·.: 
annual fee, ·the Commission. may suspend- -
or revoke the II~. or .may issue_ !!Uch 
order with respect to licensed activities 
as the Commission determines to "be ap~ . _ 
proprlate or nec~ary In order to carrl/'., ,., 
out the provisions of Its regulations in . 
Parts 30, 40, 50, 70, and 170, and. of the.: 
At.omic Energy Act, as amended. 

Paragraph 170.il<b) provides ·that . 
"the Commission niaY, upon application· 

. by an Interested person, or upon Its own, 
hlitlatlve, grant such exemptions· from .. · , 

' the requirements of this part as It deter~ · .. : 
mines are authorized by la VI. and are.·: .. ' 
otherwise In the public Interest.'! This.'.. 
section has been amended t.o. set fort~.-., .. 
examples of licensed activities that would'· .. 
be favorably considered by the Commls-· · .. 

' sion for exemption from license fees. 
Because these amendments relate:: 

· solely t.o clarification and· minor proce-
. dural matters, the ColllJllisslon has found 

that good cause exists for omitting notice. ,. 
of: proposed rule making and public pro~ , · · 
cedure thereon as unnecessary. Since the 
amendment relieves from restrictions· ·. 
under regulations currently lil effect, It ' 
will become effective without the cus-. 
t.omary 30-day notice. ' 

Pursuant to the At.omlc Energy Act of 
1954, as amended, and sections 551 ,and 
552 of-title V of the Unlt.ed States Code;.· 
the following amendments of Title 10, ,. 

· Chapter I, Code of Federal Regu,Jatlons,. 
, Part 170, are published as a document 

subject to codification to be effective 
upon publication in the FEDERAL REGISTE,R. 
(9-10-71) : - . . . 
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37 FR 24028 
Published 11 /11 /72 
Effective 12/ 11 /72 

Removal of Exemption From Fees for 
Licenses Issued to Government 
Agencies for Nuclear Power Plants 

On October 4, 1972, the Atomic Energy 
Commission published in the FEDERAL 
REGISTER (37 · F.R. 20871 l a proposed 
amendment to its regulations in 10 CFR 
Pe.rt 170 · to remove the exemption from 
payment of fees for e. construction per
mit or license applied for by, or issued to, 
e. Government agency for e. reactor pro
ducing power on e. commercial be.sis. In
terested persons were iQvlted to submit 
written comments and suggestions for 
consideration within 15 days after pub
lication of the notice of proposed rule 
me.king in the FEDERAL REGISTER. 

No comments were received. The Com
mission has adopted the amendment in 
the form set forth in the notice of pro
posed rule me.king. 

On June 16, 1972, legislation was en
acted amending the Atomic Energy Act 
by adding e. new subsection 161.w., which 
authorized the Com!Jlission to: 
· w .. Prescribe and collect from any other 

Government agency, which applies for or ls 
Issued a llcense for a utlllzatlon faclllty 
designed to produce electrical or heat energy 
pursuant to section 103 or 104b, any fee, 
charge; or price which It may require, ln ac
cordance with the provisions or section 4830. 
or title 31 of the United States Code or e.ny 
other law, of appllce.nts tor, or holders of, 
such licenses. 

The amendment which follows imple
ments the new statutory authority by 
amending § 170.11 Ce.) (5) of Pe.rt 170 to 
remove the exemption for Government 
agencies which apply for or are issued a 
license to operate e. nuclear reactor pro
ducing power for sale. 

Pursuant to the Atomic Energy Act of 
1954, e.s amended, and sections 552 and 
553 of title 5 of the United States Code, 
the following amendment to Title 10, 
Chapter 1, Code of Federal Regulations, 
Pe.rt 170, is published e.s a document sub
ject to codification to be effective thirty 
(30> days after publication in the FED
ERAL REGISTER. 
38 FR 18443 
Published 7/11/73 
Effective 8/10/73 

Revised Fees 
On February 12, 1973, the Atomic En

ergy Commission published in the FED
ERAL REGISTER (38 FR 4272) proposed 
amendments to its regulations in 10 
CFR Part 170 which would change fees 
charged for facilities and materials li
censes. Interested persons were invited 
to submit written comments and sugges
tions for consideration in connection 
with the proposed amendments by April 
13, 1973. 

The fees set out in the notice of pro
posed rulemaking covered costs associ
ated with the Commission's licensing and 
health and safety compliance and in
spection program, taking into account 
additional costs incurred by the imple
mentation of the National Environ
mental Policy Act of 1969 and by the an
titrust review of nuclear power reactor 
applications. Costs related to rulemaking, 
development of standards, codes, criteria, 

and regulatory guides, safeguards activi
ties and administration of the Agree
ment States program were not included 
in the proposed fee schedules. Costs as
sociated with licenses exempt from fees 
were identified and excluded. The notice 
proposed to eliminate the exemption 
from payment of fees for licenses au
thorizing: (1) Possession, but not opera
tion, of production or utilization facili
ties, (2) human use of byproduct mate
. rial, source material, or special nuclear 
material, and (3) use of byproduct mate
rial, source material, or special nuclear 
material for civil defense purposes only, 

The notice also proposed separate fee 
categories for certain types of licenses 
to provide a greater degree of equity in 
assessing fees. New fee categories include 
licenses for: (1) Byproduct material for 
processing or manufacturing quantities 
or iteins for commercial distribution 
where no product safety evaluation is 
required, (2) byproduct material for 
industrial radiography operations liin
ited to one location, (3) byproduct mate
rial in. quantities of less than 10,000 cu
ries for irradiation of materials, (4) 
waste disposal where burial is not au
thorized, (5) distribution of exempt 
quantities of byproduct material, (6) 
distribution of exempt timepieces, hands 
and dials, containing hydrogen 3 or 
promethium 147, (7) byproduct material 
for research and development, and (8) 
uranium mills and uranium conversion 
plants. 

After consideration of the comments 
received and other factors involved, the 
Commission has adopted the proposed 
amendments with certain modifications 
discussed below.1 

Paragraph l 70.12(c) has been revised 
to clarify the due date for payment of 
license fees. Payment of prescribed fees 
for those licenses that have not been 
subj~t to fees prior to the amendments 
to Part 170 herein will be required within 
30 days after the effective date. In the 
case of licenses that have been subject to 
fees prior to promulgation of these 
amendments, the next annual fee will be 
payable one year from the due date of 
the last fee payment and annually there
after. In the case of licenses issued after 
the promulgation of these amendments, 
annual fees are payable·one year follow
ing the date of issuance and annually 
thereafter. 

Footnote 4 has been added to § 170.31 
to provide for waiver of the annual fee 
where an application for license cancel
lation has been filed prior to the due date 
of the annual fee, and for reduction of 
the annual fee where an application to 
reduce the scope of the license has been 
filed prior to the due date of the annual 
fee. The fees will be affected only when 
the application contains adequate infor
mation to enable the Commission to com
plete the requested action. 

• Commissioner Wlllle.m 0. Doub's ap
proval Is bllSed on the underste.ndlng the. t 
there Is a legal question as to the scope of 
e.n agency's authority to Impose certain fees 
under Title V of the Independent Offices Ap
propriation Act or 1952 (31° U.S.C. 483a), but 
that the comm1sslon's Imposition of the re
vised fees Is consistent with Office of Man
agement e.nd Budget guide.nee 1n Circular 
A-25 pending resolution of the legal question 
In litigation now before the U.S. Supreme 
Court, whose decision mav not be handed 
down until ne:r:t spring. 

Footnote 5 has been added to § 170.3i 
so that persons possessing special nu
clear material in the form of sealed 
sources, in addition to other physical 
forms of special nuclear material, are 
not required to pay an additional fee 
under Category lE when they have paid 
a fee under Categories lA through lD. 

Fee Category 5A has been modified to 
make clear that it is intended to cover 
· licenses for tracer studies and for all 
well logging and well surveys, , 

In addition, minor editorial revisions 
have been made in fee Categories lD; 
lE, 2C, 31, 3K, and 3L. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, and sections 552 
and 553 of Title 5 of the United States 
Code, the following amendments to Title 
10, Chapter I, Code of Federal Regula
tions, Part 170, are published as a docu
ment subject to codification to be ef
fective on August 10, 1973. 

38 FR 30251 
Published 11/2/73 
Effective 12/3/73 

Standardization of Design; Licenses to Manu
facture Nuclear Power Reactors; Miscellane
ous Amendments 

See Part 2 Statements of Consideration. 

40 FR 8774 
Published 3/3/75 
Effective 3/3/75 

Energy Reorganization Act; Revisions to Chap· 
ter 1 to Reflect Organizational and Procedur
al Changes 

See Part 2 Statements of Consideration. 

43 FR 7210 
Published 2/21/78 
Effective 3/23/78 
PART 170-FEES FOR FACILITIES AND MATERI

ALS LICENSES AND OTHER REGULATORY 
SERVICES UNDER THE ATOMIC ENERGY ACT 
OF 1954, AS AMENDED 

Rllvi1lon of Fi,e Schedule 

AGENCY: U.S. Nuclear. Regulatory 
Commission. 
ACTION: Final rule. 
SUMMARY: The rule which follows 
revises the Commission's schedule of 
fees for applications, permits, and li
censes. It establishes fees for requests 
filed by vendors and architect-engi
neers for standardized . reference 
design approvals; amendments; renew
als; routine inspections; special proj
ects or reviews; approval of spent fuel 
casks, and shipping containers·; and ap
proval of sealed sources, and devices 
containing or utilizing byproduct, 
source, or special nuclear material. 
The fees are based on the Commis
sion's costs of providing services in ac
cordance with guidelines published dn 
May 2, 1977. 

DATE: This amendment will be effec
tive March 23, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 
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Mr. W. O. Miller, Office of Adminis
tration, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 
20555, 301-492-7225. 

SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On May 2, 1977, the U.S. Nuclear 
Regulatory Commission published in 
the FEDERAL REGISTER (42 FR 22149-
22168) for public comment proposed 
amendments to its regulations in 10 
CFR Part 170 which would revise its 
schedule of fees for facilities and ma
terials applications and licenses. It 
would establish fees for Cl> requests 
filed by vendors and architect-engi
neers for standardized design approv
als; (2) license amendments and renew
als; (3) routine inspections; C4> special 
projects and reviews; (5) requests for 
approval of spent fuel casks and ship
ping containers; and (6) requests for 
approval of sealed sources and devices 
containing or utilizing byproduct, 
source, or special nuclear material. 
The notice invited interested persons 
to submit written comments for con
sideration in connection with the pro
posed amendments on or before June 
1, 1977. Upon request, the Commission 
extended the comment period for an 
additional 30 days to July 1, 1977. 

On May 12, 1977, the Commission 
held a public meeting in Bethesda, 
Md. Data used in developing the pro
posed schedule of fees were discussed 
at this meeting and copies of these 
data were provided to all interested 
persons. 

The Commission has placed in its 
Public Document Room at 1717 "H" 
·street, Washington, D.C., all manpow
er, cost data, and more than 200 other 
documents . used in developing the 
schedule of fees. In addition, computer 
printouts of manpower usage and 
workpapers have been made available 
for inspection at the Commission's 
office at 7920 Norfolk Avenue, Bethes
da; Md 20014. 

The May 2, 1977, notice set forth the 
Commission's guidelines for fees under 
the Independent Offices Appropri
ation Act of 1952, 31 U.S.C. 483a. 
These guidelines are based on the Su
preme Court decisions in National 
Cable Television Association, Inc. v. 
United States, 415 U.S. 336 (1974), and 
Federal Power Commission v. New 
England Power Company, 415 U.S. 345 
(1974), and further guidance provided 
by the United States Court of Appeals 
for the District of Columbia Circuit in 
National Cable Television Association, 
Inc. v. Federal Communications Com
mission, 554 F. 2d 1094 (1976); Nation
al Association of Broadcasters v. Fed
eral Communications Commission, 
554 F. 2d 1118 (1976); Electronic In
dustries Association v. Federal Com
munications Commission, 554 F. 2d 
1109 (1976); and Capital Cities Com
munication, Inc. v. Federal Communi
cations Commission, 554 F. 2d 1135 
(1976). 

In summary, the guidelines provide 
that: 

1. Fees may be assessed to persons 
who are identifiable recipients of "spe
cial benefits" conferred by specifically 
identified activities of the NRC. The 
term "special benefits" includes ser
vices rendered at the request of a re
cipient and all services necessary for 
the issuance of a required permit, li
cense, approval, or amendment, or 
other services necessary to assist a re
cipient in complying with statutory 
obligations or obligations under the 
Commission's regulations; 

2. All direct and indirect costs in
curred by the NRC in providing spe
cial benefits may be recovered by fees; 

3. It is not necessary to allocate costs 
in -proportion to the degree of public 
or private benefit resulting from con
ferring a special benefit on a recipient; 

4. Where the identification of the 
specific beneficiary of NRC activity is 
obscure, the cost of the activity may 
not be included in the cost basis for 
fees; 

5. A fee shall not exceed the sum on 
the average of the direct and indirect 
costs which the NRC incurs in fur
nishing the services for a member of 
the class of recipients for which the 
fee is assessed; and 

6. Calculation of agency costs shall 
be performed as accurately as is rea
sonable and practical, and shall be 
based on specific expenses identified 
to the smallest practical unit associat
ed with the rendering of the type of 
agency service to the particular class 
of recipients. 

These guidelines determine whether 
or not the Commission may charge a 
fee for a particular service and what 
the maximum fee may be. In keeping 
with the sense of Congress expressed 
in the Independent Offices Appropri
ation Act of 1952 that agency activities 
performed on behalf of persons the 
agency serves "shall be self-sustaining 
to the full extent possible," the Com
mission is generally obliged to impose 
the fees allowed by these guidelines 
where it is fair and equitable to do so. 
The Commission recognizes that in ex
ceptional circumstances fairness may 
require that a fee be set at a level 
below the cost of rendering the ser
vice. However, the Commission's dis
cretion to reduce fees for certain ser
vice categories is limited by the IOAA 
mandate and by the requirement that 
a consistent and fundamentally fair 
fee structure must accord equal treat
ment to similarly situated recipients of 
agency services. 

The fees in this notice are based on 
these Commission guidelines. Several 
changes have been made, however, in 
the schedule of fees contained in the 
May 2, 1977 notice in response to com
ments received from the public. Copies 
of the comments received by the Com
mission have been placed in our Public 
Document Room. 

The May 2, 1977, notice contained a 
description of the functional activities 

of the various Commission offices and 
identified the special services for 
which costs were included in fees and 
those activities for which costs were 
excluded from fee recovery. It also de
scribed the method of fee computa
tion; discussed the costs of major NRC 
offices; and estimated the amount of 
fees the Commission would collect 
under the proposed fee schedule. 

In accordance with Commission 
instructions, the staff analyzed the 
functions performed and services ren
dered by each NRC office to deter
mine which activities, if any, provided 
special benefit to applicants, licensees, 
or permittees. After each NRC service 
was properly categorized, contractual 
services analyzed, and the professional 
manpower figures obtained for each 
fee category, the cost per man-year to 
maintain a professional employee 
(professional man-year rate) was de
veloped for the Offices of Nuclear Re
actor Regulation, Nuclear Material 
Safety and Safeguards, and Inspection 
and Enforcement, and the Advisory 
Committee on Reactor Safeguards, 
Atomic Safety and Licensing· Board 
Panel and the Atomic Safety and Li
censing Appeal Panel. These rates 
were developed by using Cl) each of
fice's costs of personnel compensation 
(salaries), personnel benefits, adminis
trative support and travel, (2) the 
number of professional employees who 
were identified as working on licens
ing, inspection, and other special pro
jects <excluding administrative, super
visory and management direction em
ployees), and (3) the overhead support 
provided by the Program Direction 
and Administration and the Program 
Technical Support offices to the Of
fices of Nuclear Reactor Regulation, 
Nuclear Material Safety and Safe
guards, and Inspection and Enforce
ment, and the Advisory Committee on 
Reactor Safeguards, Atomic Safety 
and Licensing Board Panel, and 
Atomic Safety and Licensing· Appeal 
Panel (operating offices). To deter
mine overhead support, the Program 
Direction and Administration and the 
Program Technical Support offices 
were analyzed to identify what service, 
if any, they provided to the operating 
offices. 

After the analysis, the manpower 
and other costs of the Offices of the 
Secretary, Controller, Management In
formation and Program Control, Ad
ministration, Executive Legal Direc
tor, and the Executive Director for 
Operations, were allocated as over
head support to other NRC offices. 
Each of these offices, with the excep
tion of the Offices of Controller and 
Administration, analyzed its oper
ations in terms of the support it pro
vides to the various operating offices. 
Based on this analysis, each office al
located its effort on a percentage 
basis. This overhead was applied to 
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the total cost of the office receiving 
the support. The costs for the Offices 
of Administration and Controller were 
d.lstributed to all of the NRC offices 
on a pro-rata basis based on distribu
tion of manpower. This procedure was 
followed for the Offices of the Con
troller and Administration because 
their support is directly correlated 
with the needs of the various NRC of
fices. Program Direction and Adminis
tration and the Program Technical 
Support offices excluded from fees are 
the Office of the Commissioners, Gen
eral Counsel, Policy Evaluation, In
spector and Auditor, Congressional Af
fairs, Public Affairs, Planning and 
Analysis, Equal Employment Opportu
nity, and International and State Pro
grams. 

COMMENTS 

Several comments contended that 
the proposed fee schedule was incon
sistent with the guidelines established 
by . the United States Supreme Court 
in National Cable Television Associ
ation, Inc .. v. United States, 415 U.S. 
336 (1974), and Federal Power Com
mission v. New England ·Power Com
pany, 415 U.S. 345 0974). In particu
lar, they argued that the activities for 
which the Commission contemplated 
charging fees benefited not only the li
censee, but also the public and that 
the Commission may not assess the li
censee for those services which bene
fited the public. 

The United States Court of Appeals 
for the District of Columbia Circuit re
jected this argument in Electronic In
dustries Association v. F.C.C., 554 F. 
2d 1109 (1976). The court explicitly en
dorsed a Federal Communications 
Commission assertion that: "The fact 
that the general public may also bene
fit by Commission authorization of 
such activities, in that the activities 
may directly or indirectly provide a 
service to the public, does not limit 
the Commission's authority to charge 
a: fee to the recipients of the services 
that will allow those services provided 
by the Commission to be operated on a 
self-sustaining basis as mandated by 
Title V (of the IOAA)," 554 F. 2d at 
1114, fn. 12. 

Several comments cited a Federal 
district court decision, Public Service 
Company of Colorado, et al. v. Andrus, 
et al., No. 76-F-48 CD. Col. May 31, 
1977) as authority for the contrary 
proposition that an agency may not 
recover through fees the cost of a ser
vice which benefits the public as well 
as the licensee. The case held that 
agency costs associated with the im
plementation of the National Environ
mental Policy Act (NEPA) cannot be 
collected from licensees under the In
dependent Offices Appropriation Act 
because NEPA primarily benefits the 
public. The Commission views this 
result as inconsistent with the recent 

decisions of the United States Court of 
Appeals for the District of Columbia 
Circuit, cited above. As the quotation 
in the previous paragraph makes clear, 
the reasoning of these decisions sup
ports inclusion of the costs associated 
with the implementation of NEPA and 
the Commission finds these decisions 
to be the better view. Accordingly, the 
Commission has not changed the 
guidelines upon which the fee sched
ule is based. 

Many comment letters focused on 
the Commission's proposal to charge 
fees for routine inspections, contend
ing for the most part that fees should 
not be charged for the conduct of rou
tine inspections since the benefits of 
those inspections accrue solely to the 
public and because inspections provide 
no "special benefit" to the licensees. 
Some argued that inspections are ( 1) 
not part of the process of obtaining a 
license, (2) not services requested by li
censees, and (3) not justified, because 
inspections are conducted solely to 
enable the Commission to meet its 
statutory obligation of assuring that 
licensed activities are conducted in a 
manner so as to protect the public's 
health and safety. The Commission 
believes these arguments overlook the 
essential point that continuing assur
ance that the licensed activity is being 
properly conducted is a necessary con
dition under the Atomic Energy Act 
for a license to remain in effect. Rou
tine inspections give the licensee the 
opportunity to provide this assurance. 
Thus, the conduct of routine inspec
tions comes under the Commission's 
guidelines for assessing fees to persons 
who are identifiable recipients of ser
vices which are necessary to assist a 
recipient in complying with statutory 
obligations or obligations under the 
Commission's regulations. 

Several persons commented that the 
Commission was attempting in the 
proposed fee schedule to recover the 
full cost of licensing and inspection 
services and other persons contended 
that the schedule was designed to re
cover the full costs of regulatory ser
vices. It was suggested that this per
ceived policy exceeded the IOAA mari
date to charge only for specific ser
vices rendered to identifiable benefi
ciaries. The fact is that if the revised 
schedule had been in effect in fiscal 
year 1977, the Commission would have 
recovered approximately 12 percent of 
its fiscal year 1977 budget. 

After analysis of benefits and benefi
ciaries, those NRC activities and ser
vices that have been determined to be 
excludable from cost recovery are: 

1. Research.-This covers all NRC re
search activities including the regula
tory confirmatory assessment program 
($85 million in costs) which deals spe
cifically with NRC decisions for the 
safe and environmentally compatible 
operation and protection of nuclear fa-

cilities and materials. The research 
program develops and analyzes techni
cal information on reactor safety, safe
guards, and environmental protection, 
as a basis for licensing and other deci
sions in the regulatory process. These 
activities relate directly to the licens
ing of reactors and other facilities; 
however, because these activities are 
generic in nature or because. it would 
be difficult to allocate the costs''ot re
search between various recipients of 
the benefits, the total budgeted cost of 
research has been excluded ($127.5 
million in fiscal year 1977). · . · 

2. Generic licensing activities.~The 
Commission reviews inany safety 
issues on a generic basis, i.e~. issues'riot 
readily identified with a specific appli
cation or group of in-house. applica
tions. This means· that a significant 
portion of the NRC professional .staff 
is reviewing licensing or · inspection 
matters for which no costs were in
cluded in fees because there is no im

. mediate identifiable recipient. In fiscal 
year 1977, the budgeted costs of 'these 
services were estimated to, be $30.6 
µiillion. . . . . . - · . ' ' , . . 

3. Standards development . ....:.l'hese 
activities cover site safety and environ: 
mental impact standards for nuclear 
facilities; safety engineering standards 
for. design, procurement, constuction, 
testing, operation and decommission
ing of nuclear power plants; fuel cycle 
facility safety engineering standards; 
safeguards standards for. physical pro
tection and control.of nuclear materi
als and facilities; . standards for safe 
transport of radioactive materials. in 
medical, industrial and consumer 
Pl'.Oducts; and radiation protection 
standards.. These standards are· sup~ 
portive of the NRC licensing and in
spection programs. None of the budg
eted costs of these services C$Ui.2 ,mil
lion> are recovered by fees since they 
are not limited to specific applications 
or classes of applications. . . · · · 

4. SaJeguards.-A significant part· of 
the NRC safeguards effort is . con
cerned with the development of con
tingency plans to deal with threats, 
thefts, and sabotage; assessment stud, 
ies; and the monitoring, · testing, and 
upgrading of safeguards systems. 
These activities, which were budgeted 
at $7.1 million for fiscal year 197'7, 
have been excluded from .recovery be
cause they are generic in nature. The 
remaining safeguards effort is con~ 
cerned with processing license applica~ 
tions and inspection . casework , ,and, 
therefore, provides benefit to the ap
plicant and licensee. The $&.8 million 
in budgeted costs for these programs 
were included for fee consideration. . . 

5. Contested applications.-Part.· 50 
applications for facilities may be ·sub
jected to contested hearings and ap. 
peals under the Commission's. regula
tions. As a matter of policy, the Coin~ 
mission has determined tha:t to the 
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extent the costs of contested hearings 
exceed those of uncontested hearings, 
these costs would not be recovered 
through fees. The Commission's 
budget costs in fiscal year 1977 for 
contested hearings are estimated at 
$5.6 million. 

6. International and State Pro
grams.-These programs are responsi
ble for the development and imple
mentation of plans, polides and pro
grams for the coordination and inte
gration of Federal and State regula
tion of nuclear materials and facilities, 
and for the negotiation and implemen
tation of regulatory and safety pro
grams and information exchange with 
other countries. As a matter of Com
mission policy, their budgeted costs of 
$2.9 million are excluded from fees. 

7. Non-routine inspections.-Non
routine inspections are concerned with 
incidents, investigations, or allegations 
involving licensed materials or facili
ties; reports that have been made al
leging unusual occurrences pursuant 
to Part 19; management-audits; and 
enforcement activities. These activi
ties, which are unscheduled, have not 
been included in fees based on Com
mission policy. Budgeted costs for this 
program are $1.6 million. 

8. Establishment of overall policy, 
administration and management of 
NRC by the Office of the Commission
ers.-Since it is not practical to isolate 
and allocate the services of this office 
to. indlvidtial activities, the budgeted 
costs of this office ($1.3 million) have 
not been used in fee computation. 

9. Services for policy evaluation and 
plans and analysis are not directly 
concerned with the review of applica
tions or routine inspection activities 
and their budgeted costs totaling $1.9 
million have been excluded from fees. 

10. The activities of the Offices of 
Inspector and Auditor ($1 million), 
Congressional Affairs ($0.2 million), 
Public Affairs ($0.7 million), and 
Equal Employment Opportunity ($0.2 
million), have been excluded from cost 
recovery because the activities are not 
concerned with the review of applica
tions or routine inspections and 
appear to constitute an independent 
public benefit. 

11. The legal service provided by the 
Office of the General Counsel and its 
services in contested hearings and liti
gation is excluded from fees because 
the services, except those involved in 
contested hearings, are not directly 
concerned with the licensing and in
spection process. Commission policy 
provides that the services of the Office 
of the General Counsel in contested 
hearings are to be excluded from fees. 
Total exclusion is $0.6 million. 

12. All activities related to govern
ment owned reactors were exciuded. 
Budgeted costs of $0.1 million were ex
cluded. 

13. The costs of the facility indemni
ty program were excluded since these 

costs are recoverable under another 
program. Budgeted costs of $0.2 mil
lion were excluded. 

14. The costs of providing services 
under the Freedom of Information 
Act, Privacy Act, and the Federal Re
ports Act, have been excluded from 
fees. Budgeted costs of $0.5 million 
were excluded. 

15. The costs of special projects in 
the Office of the Executive Director 
for Operations were excluded since 
they are not directly concerned with 
licensing or inspection services. Bud
geted costs of $0.4 million were ex-
cluded. · 

16. Capital equipment budgeted 
costs of $0.8 million, which cover in
spection vans, radiation monitoring 
equipment, instrumentation, reproduc
tion equipment, etc., were excluded 
from fees. 

Based on the Commission's guide
lines and a detailed analysis of the reg
ulatory · services provided by NRC, 
$199.4 million, or approximately 80 
percent of the Commission's budgeted 
regulatory costs, were excluded from 
consideration for recovery because the 
services do not provide special benefit 
to applicants or licensees, because the 
recipient of the benefit is not readily 
identifiable, or because the program is 
conducted on behalf of the public. 
Those regulatory services which pro
vide special benefit to applicants and 
licensees include: 

1. The processing and reviewing of 
applications or requests for construc
tion permits, operating licenses, manu
facturing licenses, materials licenses, 
amendments, renewals, approval of 
standardized reference designs, special 
projects (such as early site review, 
topical report reviews, and amend
ments or renewal of standardized ref
erence design .approvals), approval of 
packages and containers for shipping 
radioactive materials, and evaluation 
of sealed sources and devices contain
ing or utilizing radioactive material. 
The NRC's budgeted costs of provid
ing these services are $30.9 million. 

These services are provided by the 
reactor licensing staff ($22.9 million>; 
materials and non~reactor facilities li
censing staff ($6.4 million>; the Adviso
ry Committee on Reactor Safeguards 
($1.3 million>; and the Atomic Safety 
and Licensing Board Panel and Atomic 
Safety and Licensing Appeal Panel in 
their licensing effort ($0.3 million). 

2. Routine health, safety, safe
guards, and quality assurance inspec
tions. The NRC's budgeted costs of 
providing these services are $22.3 mil
lion. 

The costs of licensing and inspection 
include the costs of professional man
power and their overhead and support 
costs. 

NRC services which provide special 
benefit to applicants and licensees and 
that meet the criteria of the Commis-

sion guidelines for fees were approxi
mately $53.2 million in fiscal year · 
1977. Under this revised schedule, if is 
anticipated that the Commission 
would recover approximately $30 mil- · 
lion of its ·Fiscal Year 1978 budget of 
$281.4 million and $20 million of the 
Fiscal Year 1979 budget. The reasons 
for the small percentage of recovery in 
relaijon to the NRC budget are three- . 
fold: (1 > Approximately 80 percent of 
the regulatory services have been de
termined to fall outside the guide.lines 
for fees, (2) specific activities such as 
the review of an application for a con
struction permit for a power reactor, . · 
extend over a period greater than one 
year, and (3) the revised schedule 
would not be in effect for the entire . 
fiscal year 1978. .' 

One person commented that over
head or support costs should be ex
cluded from fees since such activities 
provide no benefit to applicants and li
censees. It is common practice in busi-. 
ness and industry to include in a fee or 
charge for consultation, service or 
product, a portion of management; 
space, communications, and adminis
trative costs. It is reasonable to in
clude in the fee base that portion of 
overhead costs incurred in support of 
professional staff work on applica
tions, licenses, and inspections. 

Several vendors and architect-engi- .. 
neers who have filed standardized ref-.· 
erence designs for power reactors for 
review and approval contend that the 
schedule of fees fails to provide an in
centive for the industry to standardize 
and, in fact, may serve as a disincen- · 
tive. They note that the schedule of 
fees . does not show a savings in the· 
effort required to review and approve 
a standard design or plant when com
pared to the effort required for an ap
plication for a power plant that film
bodies a custom design nuclear stea.m. 
supply system and balance of plant. 
The primary difference in review re
quirements for custom and standard 
designs arises from the treatment of 
interfaces between the standardized 
portions and the custom portion of the 
plant. In the custom plant there are 
no interface problems between the nu
clear steam supply system and the bal
ance of the plant because the unit is . 
reviewed as a complete package. In the 
standard plant the nuclear steam 
supply system design must be evaluat
ed and described so that it can be re
ferenced by any one of several differ
ent balance-of-plant systems. This 
means that all portions of the nuclear 
steam supply system· that must be met 
by the balance of the plant must be 
pulled out and identified for· future 
reference and compatibility. 

The standard reference design also 
differs in that more complete prelimi
nary design information is required. 
Because of these situations the man
power is reflected in higher .review 
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costs for standard designs at the con
stru·ction permit stage. Since standard
ization in the nuclear power industry 
is in the developing stages, it is reason
able to assume that the NRC staff 
may have been in the upper part of a 
learning curve with respect to the 
review and evaluation of such applica
tions when the manpower averages 
were developed for these facilities. 
The Commission believes that as stan
dardization increases, the review time 
and, hence, the accompanying fees will 
decrease. It is also expected that, as 
experience is gained by the industry, 
the:NRC effort required to process ap-

. plications ·for standard designs and 
standardized plants will decrease be
cause interface problems will be re
solved, and custom and standard plant 
designs will approach each other with 
regard to completeness of preliminary 
design. Because of the changing state 
in standardization, and reactor licens
ing, · the · charges for all construction 
permits and operating licenses; facility 
manufacturing licenses; and for review 
of Preliminary Design Approvals and 
Final Design Approvals (including 
amendments and renewals thereto) 
will be based ·on the expenditures for 
professional manpower and appropri
ate support services required to pro
cess the specific application. The re
spective fees will be determined when 
the review of the project is completed. 

It is important to realize that, in the 
standardization of nuclear facilities, 
the significant benefits to industry 
would be predictability, repeated use 
of a design, and commonality in analy
sis, procedures, and purchase specifica
tions. Additionally, as these benefits 
develop, licensing time and costs 
should decrease. 

It should be noted that, with respect 
to the licensing of a standard nuclear 
power plant, much of the effort re
quired to process the application is in
dependent of the · standardization 
option. The effort related to environ
mental, antitrust, and safeguards re
views and considerations as well as 
quality assurance inspections and eval
uations, considerations of the Advisory 
Committee on Reactor Safeguards, 
and ·hearings, are independent of the 
type of plant or design. 

It ·was observed by one person that 
the proposed schedule of facility fees 
did not contain a schedule of fees for 
renewal of licenses for test and re
search reactors. It is intended that re
newals of such licenses will be handled 
by amendments under the appropriate 
class in the license amendment sched
ule of § 170.22, and that a separate fee 
schedule is unnecessary. 

It was suggested that the six classes 
of amendment fees for facility per
mits, licenses, or approvals, be revised 
for clarification purposes. The licens-
1"\g staff has reviewed the classes of 

'lendments and made revisions to 

the class definitions so that they 
would be more specific. The schedule 
in § 170.22 has also been revised to pro
vide that, at the time an application 
for amendment or other required ap
proval is filed, the applicant shall de
termine the class of amendment or ap
proval being filed, state the basis for 
the classification, and remit the corre
sponding fee with the application. The 
Commission will evaluate the applica
tion or request to determine accuracy 
of the fee classification and inform 
the applicant if reclassification is re
quired. Where a reclassification re
sults in overpayment by the applicant, 
a refund will be made. If the reclassifi
cation results in placing the applica
tion into a higher fee class, the appli
cant will be billed for the additional 
charge. The Commission's processing 
of an application or ·request by consoli
dation or by separation into parts will 
not result in increased charges. The 
processing of an application for an 
amendment or approval will not be de
layed pending resolution of proper fee 
payment: Provided, The applicant has 
classified the application and remitted 
what it believes to be the correct fee. 

Proposed § 170.22 provided that 
amendments or approvals resulting 

· from Commission Orders issued pursu
ant to 10 CFR 2.204 of this chapter, or 
amendments resulting in an initial in
crease in power to 100 percent of the 
initial design power, are exempt from 
fees. The section was amended to pro
vide that, in addition, the Commission 
will consider exempting from fees 
those applications for amendments in 
Classes I, II, and III, when the applica
tion results from a written NRC re
quest for an application to amend a li
cense; provided, however, that the re
quest is to simplify or clarify license or 
technical specifications, the amend
ment has no, or only minor safety sig
nificance, and the amendment is 
issued for the convenience of the 
NRC. Examples of such amendments 
would include, but are not limited to, 
conversion to standardized technical 
specifications, revision of reporting re
quirements, Commission initiated 
changes to simplify interpretation of 
specifications, and removal of unneces
sary technical specifications after sat
isfactorily completing environmental 
studies. 

Several persons commented that the 
Commission should specify a maxi
mum level of inspection frequency 
rather than a minimum frequency so 
that licensees would know how many 
inspections would be performed in a 
given period of time, as well as the 
costs thereof. Some licensees argued 
that unless a maximum inspection fre
quency was provided for in the rule, 
the NRC could perform numerous in
spections at will and charge the licens
ees for each inspection. We agree that 
the rule should provide for maximum 

charges, and thus, have revised the in
spection fee schedules accordingly to 
show the maximum number of charges 
which will be assessed against a license 
during a specified period. 

One person commented that the pro
posed schedule of facility fees did not 
re·cognize the case of a duplicate plant 
project utilizing a reference nuclear 
steam supply system and a balance of 
plant. This approach to standardiza
tion is covered by § 170.21, fee Catego
ry A.4.b. 

It was suggested by one person that 
NRC costs incurred in the review of 
applications for approval of standard
ized reference designs filed by vendors 
and architect-engineers be incorporat
ed in the charges assessed to a utility 
filing for a construction permit for a 
nuclear power plant. The writer 
argued that the utility is the ultimate 
recipient of any benefit of standard
ization. We have not done this because 
vendors and architect-engineers file 
the applications and request approval 
of their designs and are therefore the 
identifiable recipients of special bene
fits conferred by NRC approval of 
standardized reference designs. 

One person commented that any 
fees paid for an early site review 
should be deducted from the charge 
assessed for a construction permit. We 
agree that, where an application for a 
construction permit is filed proposing 
to build a facility on a site which has 
been approved for a facility by the 
NRC, and a· fee has been paid for the 
early site review, the fee will be sub
tracted from the charge imposed on 
the applicant for the construction 
permit. In no instance will an appli
cant be required to pay more than one 
fee for review of a single site, except 
.where the time lapse since the review 
is such that an update of the review 
must be completed. 

Two parties commented that it 
would be unfair to assess fees for Pre
liminary Design Approvals and Final 
Design Approvals for standardized ref
erence designs where the application 
was on file prior to the effective date 
of this notice. As of December 16, 
1977, the Commission has reviewed 
and issued 11 approvals without as
sessing fees. To be fair and equitable 
in those cases where no fees are pres
ently being charged, the Commission 
will exempt from payment of fees (1) 
approvals of Preliminary Design Ap
provals and Final Design Approvals, 
(2) special projects, e.g., early site re
views, topical reports, and amendment 
. or renewal of Preliminary Design Ap
provals and Final Design Approvals, 
(3) approvals issued for the evaluation 
of casks, packages, and containers, 
used in transportation of radioactive 
material, and (4) approvals for stand
ardized spent fuel facility designs, pro
vided such complete and acceptable 
applications were filed prior to the ef-
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fectlve date of this notice. In those 
cases where no fees are presently 
being charged for license amendments 
and license renewals, and where a 
complete and acceptable application 
for amendment or renewal is filed 
prior to the effective date of this 
notice, the Commission win exempt 
the application from fees. 

In the case of Part 50 construction 
permits, manufacturing licenses, and 
operating licenses, where the permit 
or license review is completed on or 
after the effective date of this amend
ment to Part 170, the revised schedule 
of fees shall apply. Under the present 
regulations in Part 170, the applica
tion fee for Parts 30, 40 and 70 licenses 
covers the review and licensing proc
ess. Accordingly, no additional license 
fees would be imposed on those appli
cations filed prior to the effective date 
of this amendment. 

One person questioned how charges 
would be determined for facility Ref
erence System Preliminary Design Ap
provals and Final Design Approvals 
when more than one standard design 
is included in a single application. The 
point was made that it would be unfair 
to charge a full fee for each approval 
when there is likely to be an amount 
of commonality in designs. The charge 
for vendor and architect-engineer 
standard design approvals will be 
based on the expenditures for profes
sional manpower and appropriate sup
port services required to review the 
particular application with an upper 
ceiling specified in the rule. The 
charge for · the approval of a single 
design will not exceed that shown in 
the fee schedule' (application fee plus 
approval fee). When one application 
for a Preliminary Design Approval or 
a Final Design Approval contains more 
than one design, the additional appro
vals are subject to a maximum fee 
which is the sum of the application fee 
and approval fee. Consequently, where 
a design has commonality with a pre
viously approved design, the reduced 
effort will be reflected in the charge. 
Where a Preliminary Design Approval 
or Final Design Approval is amended 
or renewed the amendment fee or re
newal fee will be based on expendi
tures for professional manpower and 
appropriate support services required 
and be considered as a special project. 

Two parties suggested that the co
lection of fees for Preliminary Design 
Approvals and Final Design Approvals 
be deferred until the design is sold and 
a construction permit issued and the 
fee be spread over several units. The 
Commission has decided that collec
tion of review costs for Preliminary 
Design Approvals and Final Design 
Approvals will be as follows: the appli
cant will be required to remit an appli
cation fee of $50,000 with the applica
tion and pay 20 percent of the remain
ing review costs <which are limited by 

the rule) for each of the first five 
units of the approved design as they 
are referenced in applications filed. by 
a utility or utilities. 

Several parties argued that collec
tion of fees for regulatory services 
may lead · to inefficiency and redun
dancy in NRC's review of applications. 
This argument appears to be without 
merit. The Commission is committed 
to the expeditious review of each ap
plication; however, the review must be 
conducted within the established 
guidelines and regulations of the NRC 
and applicable statutes. In addition, 
the Commission is committed to the 
effective use of its resources and ac
cordingly, budget and staffing propos
als are carefully reviewed by internal 
review committees, by the Commis
sion, by the Office of Management 
and Budget in the Executive Office of 
the President, and by the Congress. 

Several persons commented that the 
NRC's assessing of fees, while the 
Agreement States do not, puts the 
Commission licensees at a competitive 
disadvantage with licensees operating 
under Agreement State licenses. The 
extent and significance of this prob
lem is not serious because at this time, 
several Agreement States have license 
fees and it is expected that other 
states will adopt a fee program. The 
Commission has furnished model li
cense fee legislation to all 50 states 
and to the Council of State Govern
ments. In addition, there are few in
stances where Commission licensees 
are in close and direct competition 
with Agreement State licensees. Final
ly, assessment of fees here is consis
tent with the judicial guidelines uti
lized in promulgating this fee sched
ule. 

One person commented that the 
length of. time is too short between re
newals for materials licenses, and that 
renewal fees should be deleted since 
the renewal of a materials license can 
be addressed as an amendment. 

The matter of the length of time be
tween issuance and expiration of a li
cense is not directly related to fees. It 
is noted, however, the staff is current
ly reviewing the five-year renewal re
quirement for materials licenses. With 
regard to whether or not a separate 
fee category is warranted for renewals, 
it should be noted that the nature and 
scope of license renewals and license 
amendments are sufficiently different 
to warrant categorizing them separate-_ 
ly. License amendment reviews nor
mally focus on one or more narrow as
pects of a licensed operation, while a 
license renewal involves a broad review 
of nearly all aspects of licensed oper
ations. 

Two persons commented that the 
terms "major amendment" and "minor 
amendment" for materials licenses 
should be defined and that the cost 
difference between the major and 

minor amendment fees may not be 
fair. The proposed fee ·schedule did 
define the two classes of materials li
cense amendments. Because of limited 
licensing experience in the fuel cycle 
area, commercial waste disposal by 
burial, and the evaluation of packages 
and containers used in transportation 
of licensed material, the fees shown in 
the schedules will be the maximum 
charges and the fee will be based on 
-the actual expenditures for profession
al manpower and appropriate support 
services. 

Several persons commented · that 
Category 11, . the fees for review and 
approval of shipping packages and 
containers, should be broadened to dif
ferentiate between small and large 

· shipping containers. The proposed 
rule has been revised to take into ·ac-

. count the various types of shipping 
containers on the basis of the decay 
heat for spent fuel casks. The number 
of categories has also been expanded 
to make a distinction with respect to 
the quantity and form of radioactive 
material that may be present in the 
shipping package and whether the 
contents of the package are fissile. 

Numerous colleges and universities 
questioned .whether nonprofit. educa
tional institutions would be required 
to pay license, amendment, and inspec
tion fees for-research reactor facilities 
.under the proposed schedule of fees 
when the facility is used for purposes 
other than teaching, training, or medi
cal activities. They argued -that to 
impose such charges may in some in
stances jeopardize their research pro
grams. On the other hand, there,were 
also comments from industry that ·it 
was unfair for an educational institu
tion to use a research reactor for com
mercial purposes in competition with 
private industry without being subject 
to the payment of license and -inspec
tion fees. Currently, there are 54 col
leges and universities licensed by the 
Commission to operate research reac
tors. The Commission does not have 
data concerning how extensively these 
facilities may be used for purposes 
other than teaching, training, or medi
cal. It is not practical to resolve this 
matter with this amendment to Part 
170. The Commission will pursue this 
matter at a later date and issue a sepa
rate notice. 

Several parties argued that the Com
mission should not impose fees on·ven
dors and architect-engineers for review 
of facility topical reports. These re~ 
ports deal with subjects such as 
design, analytical models, or tech
niques or performance testing of com
ponents, and systems of nuclear power 
plants, which can be reviewed indepen
dently of any specific license a1>plica
tion for a construction permit or oper
ating license. The basis for the argu
ment is that these reports benefit the 
Commission's licensing- process and 
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.;he utility by reducing the time re
quired to process a permit or license. 
They argue that imposition of fees for 
topicals may discourage the submis
sion of such reports since the vendor 
and architect-engineers are not par
ticularly interested in this review 

-system in any event. 
The May 2, 1977 notice left the 

· charge for topical report reviews open; 
to be based on actual expenditures for 
professional manpower and appropri
ate support services with no upper 
limit. The topical report review in
volves the evaluation of an application 
filed. by a vendor or architect-engineer. 
It comes under the Commission's 
guidelines for assessing fees to persons 
who are identifiable recipients of spe
cial benefits conferred by specifically 
identified activities of the NRC. The 
Commission has decided to assess fees 
for topical reports because the service 
provided in the review of the applica
tion or report falls within the guide
lines which were based on the court's 
decisions. The Commission has, how
ever, set an upper limit of $20,000 for 
a topical report review because it be
lieves that the_ submission of topical 

. report requests should not be discour
aged by the possibility of an open
ended fee. In this exceptional circum
stance the Commission has, therefore, 
set a maximum fee for the topical 
report review. It is to be noted that 
the upper limit applies equally to all 
persons who request topical report re
-views and is consistent with the guide
lines. 

One licensee commented that the 
steady-state power, which character
izes a research reactor, is the level 
which the Commission should use in 
setting the frequency of routine in
spections. The classification of each li
censed research reactor is described in 
the Commission inspection manual 
which is in the Commission's Public 
Document Room located at 1717 H 
Street NW., Washington, D.C. This 
classification is based on various char
acteristics of the facility as they relate 
to safety and, in general, are related to 
licensed steady-state power levels. As 
suggested, steady-state power will be 
used to determine the frequency of in
spections for research reactors. 

One person commented that it is in
equitable to propose a safeguards in
spection fee for a reactor fuel repro
cessing facility that is substantially 
higher than the fee for a power reac
tor. Most of the difference in fees 
result from costs attributable to the 
inspection of the material control and 
accountability aspects of the licensee's 
program. This is directly related to the 
fact that considerable special nuclear 
material is in an uncontained state 
while in various process streams and, 
therefore, is much more vulnerable to 
theft and/or diversion through sabo
tage in a fuel reprocessing plant. By-

contrast, inspection -for a reactor is 
concerned with control and account
ability involving only verification of 
sealed fuel element inventory and 
burn-up calculations and physical se
curity. 

Several parties commented that fees 
should be related to revenue earned by 
the licensee or to· the volume of sales 
so that smaller businesses pay lower 
fees. The Court of Appeals found that 
the value conferred standard means 
that the fee assessed cannot exceed 
approximate costs to the agency ren
dering the service. Fees based on rev
enue or the volume of business would 
not conform to the Court's guidance 
because these variables are unrelated 
to the NRC's costs of performing the 
service. 

It was suggested by one person that 
the new schedule should include a pro
vision for situations where the licensee 
places a licensed plant in a standby sit
uation for an indeterminate period. 
This situation would be handled by li
cense amendment. When a plant is 
placed in standby. the license may be 
modified to authorize "possession 
only" and this would be considered a 
minor amendment. When the licensee 
plans to resume operations, the license 
would be amended to authorize "pos
session and use". 

CHANGES INCORPORATED IN FINAL RULE 

1. The schedule of facility fees has 
been revised to provide that charges 
for construction permits, operating li
censes, facility manufacturmg licenses, 
review of standardized reference de
signs filed by vendors and architect
engineers, and topical report reviews 
will be based on the expenditures for 
professional manpower and appropri
ate support services required to pro
cess the application or request. Such 
charges will not exceed the fees shown 
in§ 170.21'. 

2. A new term "Advanced Reactors" 
has been added to § 170.21 and will re
place the category identified as 
"Breeder Reactors". The new category 
is defined as any nuclear reactor con
cept other than light water reactors 
and high temperature gas cooled reac
tors and will accommodate new reac
tor concepts which may be submitted 
to the Commission for review. 

3. The category identified as Fuel 
Reprocessing Complex has been de
leted in Proposed 170.21 E. Any pro
cessing of such applications in the 
future will be handled as special pro
jects. 

4. Footnote 4 of § 170.21 (previously 
designated footnote 10) has been re
vised to provide that, where a fee has 
been paid for a facility early site 
review, the charge will be deducted 
from the fee assessed for a construc
tion permit issued for the approved 
site. Also, the revised footnote clarifies 
the intent that a separate charge will 
not be assessed for a site review where 
the person requesting the review has 

an application for a construction 
permit concurrently on file for the 
same site, except where the applica
tion for - the construction permit is 
withdrawn by the applicant or denied 
by the Commission. 

5. The classes of amendments for fa
cility permits, licenses, or approvals, 
have been revised extensively. Al
though six classes remain, the descrip
tions have been amplified and clari
fied. The footnote in § 170.22, which 
would exempt from fees amendments 
issued pursuant to Commission orders, 
has been broadened to provide that 
Classes I, II, and III amendments, 
which result from written NRC re
quests, may be exempted from fees at 
the discretion of the Commission 
when the amendment is issued for the 
convenience of the Commission. 

6. The definition of special projects 
has been broadened to cover applica
tions or requests to amend or renew 
Preliminary Design Approvals or Final 
Design Approvals for standardized ref
erence designs filed by vendors and ar
chitect-engineers. Accordingly, fees for 
such applications or requests will be 
based on actual expenditures for pro
fessional manpower and support ser
vices. 

7. The schedule of inspection fees 
has been modified to show the maxi
mum number of charges which will be 
assessed against a license during a 
specified period. The proposed sched
ule did not set an upper limit. Licens
ees may be inspected more frequently 
than shown in the schedule, however, 
the number of charges will be limited 
by the schedule. 

8. Several new fee subcategories 
have been developed for Category lH 
licenses which authorize the receipt 
and storage of spent fuel. The new cat
egories take into consideration factors 
which affect the scope of the licensing 
review. This includes whether or not 
the facility will be based on an ap
proved standardized design or a 
custom design, and whether the facili
ty will be located on a site for which 
an environmental and site safety 
review have been performed and docu
.mented when the license application is 
filed with the Commission. A new fee 
Category 12, covering the review of a 
standardized spent fuel facility design, 
has been established. The new catego
ries will accommodate the new stan
dardization concept in licensing. 

9. Several new fee categories have 
been developed for the review of pack
ages and containers used in the trans
portation of licensed radioactive mate
rials. The new categories are designed 
to cover the smallest practical units 
used in transportation. 

10. Materials license fee Categories 
lA through lG, 2A through 2C, and 
4A, of § 170.31 have been modified to 
split the application fee shown in the 
proposed schedule into an application 
fee and license fee. The total charge 
will remain the same as shown in the 
May 2, 1977 notice. The modifications 
make the method of assessing fees for 
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fuel cycle applications and licenses 
consistent with that used for Part 50 
facility licenses. 

11. The definition of materials li
cense fee Categories lA, lC, lD, lE, 
lF, and lG, of § 170.31 and § 170.32 
have been modified to make the lan
guage consistent with Part § 73.1 and 
equivalent sections of Part 70 with re
spect to safeguards application re-
quirements. · 

12. Footnote 1 to § 170.31 has been 
revised to provide that an application 
for a license, license renewal, or li
cense amendment, covering more than 
one fee category of special nuclear ma
terial, except Category lH (spent fuel 
storage), will be subject to the catego
ry having the highest fee, provided, 
however, the use of the material is 
confined to one location. The purpose 
of this change is to clarify the intent 
of the Commission to limit fees to the 
direct and indirect costs of the licens
ing review or inspection. 

13. § 170.31 has been revised to clari
fy the intent that applications for li
censes to manufacture and distribute 
encapsulated byproduct material or 
special- nuclear material for use in 
power generation are not subject to 
the charges in fee Categories lJ and 
3A. Also, fee Category 10 covering 
power sources has been revised to clar
ify that reactor start-up sources are 
not considered sources used for power 
generation. 

14. Fee Categories lD through lG, 
and lJ have been revised to clarify the 
intent that these categories cover li
censes which authorize research and 
development and that the radioactive 
material is in an unsealed form. 

15. A footnote has been added to 
§ 170.31 which specifies that an appli
cant for a license or license amend
ment which would authorize both by
product material and special nuclear 
material contained in sealed sources 
for use in gauging devices will pay a 
single fee under fee Category 11. This 
change takes into account the Com
mission's intent to limit fees to the 
direct and indirect costs of the licens
ing review. 

16. Fees have been established for 
renewal of Commission "Approvals" 
for packages and containers used in 
the transport of radioactive materials. 
The renewal fee was inadvertently 
omitted in the proposed schedule. 

17. The terms "duplicate unit", "rep
Hcate unit", "reference systems con
cept", and "Advanced Reactors", have 
been added to § 170.3 for clarification 
purposes. The definition of "waste dis
posal license" has been deleted as un
necessary. 

18. A footnote has been added to 
§ 170.32 which provides that, where 
more than one permanent radiogra
phy installation is shown on a materi
als license as authorized locations of 
use, a separate fee will be assessed for 
the routine inspection of each loca
tion, provided, however, that if the 
multiple installations can be inspected 
during one visit a single inspection fee 

will be assessed. 
19. The regulation in § 170.12 con

cerning the remittance of fees by ap
plicants and licensees has _been revised 
in its entirety to. accommodate the 
amended rule. 

20. The schedule of amendment fees 
for materials license Categories lA 
through lH, 2A through 2C, 4A and 
4B, and llA through llD, have been 
modified to add fees for "Administra
tive" type amendments. Footnote 3 to 
§ 170.31 has been amended to define 
administrative amendments. The 
modification will accommodate those 
requests from licensees which are rou
tine or administrative in nature (e.g. 
name changes, minor word changes in 
licenses or approvals, etc.). 

21. The proposed amendment fee for 
materials fee Category 2B has been re
designated as a major safety and envi
ronmental amendment fee. A new cat
egory designated as minor safety and 
environmental amendment has been 
established for fee purposes. These 
changes make the amendment fees for 
Category 2B consistent with thos.e es
tablished for other II1ajor. fuel cycle l~.-, . 
censes. .. . . 

22. Footnote 4 of§ 170.21 (previously 
designated as footnote 10) has been 
broadened to provide for a maximum 
fee of $20,000 for the review of a topi
cal report. The fee will be based on 
actual expenditures incurred for pro
fessional manpower and support ser
vices. The fee in the proposed sched
ule was open-ended. 

23. Footnote l.d. of§ 170,31 has been 
revised to provide that the Commis
sion may exempt from fees applica
tions for amendments' to materials li
censes and approvals which result 
from a written NRC request and the 
amendment is· issued for the conve
nience of the Commission. 

24. Footnote 4, of § 170.31, which 
provides for the charging of fees based . 
on actual manpower and support ser
vices required to process the applica
tion, has been added to Categories lD 
through lG of § 170.31. This approach 
is consistent with other fuel cycle li
censes where the professional man
power and appropriate support ser
vices will be determined and the resul
tant fee assessed, but in no event will 
the fee exceed that shown in § 170.31. 

25. The method of payment for Pre
liminary Design Approvals or Final 
Design Approvals has been modified to 
require the application for approval to 
be accompanied by an application fee 
of $50,000, and to require the approval 
fee to be paid in five installments 
based on payment of 20 percent of the · 
fee for each of the first five units of 
the approved design referenced in an 
application filed by a utility or utili
ties. Approval fees for additional de
signs, filed in a single application are 
subject to a maximum fee which is the 
sum of the application fee and the ap-
proval fee. ·· 

RULEMAKING PETITIONS 

On May 2, 1974, Conner, Hadlock 

and Knotts, a Washington, D.C., law 
firm, filed a petition for rulemaking 
on behalf of 13 electric utilities with 
the Nuclear Regulatory Commission 
(at that time the Atomic Energy Com
mission> to amend the license fee 
schedules specified in 10 CFR Part 170 · 
by reducing the fees for nuclear power·· 
reactor licenses. The· petition cited the 
March 4, 1974 decisions of the Su-· 
preme -Court, referred- to previously: 
This petition was docketed as PRM-
170-2 and a notice was published in 
the FEDERAL REGISTER on May 21, 1974. 

In a letter dated February 7, 19.75,. 
the petitioners moved the Commission 
to limit fees · to be charged in the 
future to · the· amounts specified in· 
their petition of May 2, 1974, with. re
spect to application fees, construction 
permit fees, and operating license fees, 
until the matter of appropriate fees is 
finally resolved· by court or legislative 
action arid to consolidate into Docket 
PRM-170-2 the Commission initiated 
rulema.k:ing proceeding regarding the 
proposed amendments to 10 CFR Part 
170. The Commission denied the peti
tioner's request for a temporary reduc
tion of fees as made in their letter of Febru
ary 7, 1975 and grant~d the request to 
consolidate Docket PRM-170~2 with-· 
the Commission's ongoing rulemaking · · 
proceeding in connection with the pro-;. 
posed amendment of 10 CFFt Part 170 · 
(40 FR 33736). 

The Nuclear Regulatory Commission 
has developed a revised schedule of Ii- . 
cense fees in 10 CFR Part 170 consis
tent with the holdings of the Supreme 
Court decisions and the United States 
Court of Appeals for the District of 
Columbia Circuit in its December 16, 
1976 decisions in the Federal Commu-
nications Commission cases. · 

Under these Courts' decisions, we 
find no basis for granting the petition
er's request for a reduction of licens
ing fees to approximately five percent 
of the current level in 10 CFR Part 
170. Under the guidance provided by 
the Court of Appeals, fees may be as
sessed to persons who are identifiable 
recipients of special benefits conferred 
by specifically identified activities of 
the NRC. Special benefits include ser
vices rendered at the request. of a re
cipient, all services necessary for the 
issuance of a required license, and all 
services necessary to assist a recipient 
in complying with statutory obliga
tions or obligations under the Corri
mission regulations. Under the revised 
schedule, the direct and indirect costs 
incurred in providing special benefits 
as described above were used in · °fee 
calculations. 1 

The Atomic Industrial Forum· also 
filed a petition to amend the license 
fee schedule CPRM 170-1, 39 FR 

• Under Its current regulations the Com
mission recovered approximately 3.7 perc·ent 
of Its regulatory budget in fiscal year 1977. 
If the revised schedule had been in effect 
during fiscal year 1977, the Commission 
would have recovered about 12 percent of 
Its fiscal year 1977 budget of approximately 
$250 million. 
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15521). The Commission's independent. 
ruh making proceeding on license fees 
has .rendered the petition moot. Ac
cordingly, it is denied. 

Following the Supreme Court deci
sions on March 4, 1974, in National 
Cable Television Association, Inc. v. 
United States 415 U.S. 336 (1974), and 
Federal Power Commission v. New 
England Power Co.; 415 ·u.s .. 345 
<1974), the Commission .eliminated · 
annual license fees and notified licens
ees that a request may be filed for 
refund of annual fees collected. We 
again· advise licensees that a refund of 
annual fees is available. A ·request for 
refund should include the name and 
address of the licensee and the license 
number. Each specific: annual fee 
refund claim should include the in
voice number, the amount paid by 
year;, :the amount of the refund re
quested,. and the ·amount of any previ-
ous refund. · · 

Request ·for refunds should be 
mailed to the Office of the Controller, 
U.S.· Nuclear Regulatory Commission 
Washington, D.C: 20555. ' 

Pursuant to the Atomic Energy Act · 
of 1954, as amended, the Energy Reor: 
ganizatiori Act of 1974, and sections 
552. and 553 of Title 5 of the United 
States Code, the following amend
ments. to Title 10, Chapter I, Code of 
Federal Regulations, Part 170, are 
published as a document subject to 
codification to be effective March 23 
1978. . · ' 

45 FR 60705 
Published 7 /31/80 
Eff11eti1111 7/31/80 
Effective Date 12/24/80 • 

Safeguards on Nuclear Material· 

Implementation of US/IA EA Agreement. 

Sn ~~-" 75 Statements of c~,;,ideratlon: 

46 FR 49573 
Published 10/7/81 

Effective 11/6/81 

10 CFR Part 170 

Feijs for Review of Appllcallona 

AGENCY:Nuclear Regulatory 
CommlSBiOU. . 
ACTION: Final rule. 

SUMMARY: The Commla1fon fa 
promulgating an Interpretative rule to 
clarify that fees for review of power . 
reactc;,r license applicaUon1 and major 
fuel cycle license applicaU01111 will be 
charged, a1 appropriate, when n,view of 

*Amended 45 FR 84967 

an application is completed, whether by 
Issuance oh permit, license, or other 
approval, or by denial or withdrawal of . 
an application, or by any other event . 
that l:,rings active Commission review of 
the application to an end. ·· · 
EFFECTIVE ~ATE: Novembef&. 1981. 
FOR FURTHER INFORMATION CONTACT: 
William O. Miller, Chief. license Fee· 
Management Branch, UiS; Nuclear . 
Regulatory Commission, Washington, 
D.C. 20555, Telephone: S01-49Z-7225. 
IUPPLEMENTARY INFORIIAT10fC Based 
upon the language of 10 CFR 170.1:z{b) 
and of footnote 3 to jo CFR 170.21 
(footnote 3 reads in pertinent part as 
follows: ''Wh.en review ot the permit, 
license, approval, or amendment is 
complete, the expenditures for · 
profesaional manpower and appropriate 
1upport services.will be determined and 
the resultant fee assessed, but In no 
event will the fee exceed that shown In 
the schedule of facility fees.• • • ") the 
Commission has been billing power 
reactor construction permit applicants 
for the actual costs of review of 
withdrawn applications up to the time 
the applicant withdraws the application 
from Commission .consideration. · 

It was .the CommiBBion;s Intent in. . 
promulgating 10 CFR ParU70 that 
charges be assessed whenever a review 
Is brought to an end, whether by reason 
of iBBuance of a license, 11 denial of an 
application, or by ita withdrawal, 
1UBpension .or postponement. These 
charges are authorized and directed 
under Title V of the Independent Offices 
Appropriation Act of 1952. (31 U.S.C. 
483a) and 1upported by judicial decision 
upholding charges for ROVemment 
services rendered to applicants based 
upon cost to the agency. See e;a., : · · 
Mississippi Power and Light ·V. NRC; 601 
F. 2d 223 (1979) cert: denied 444 U.S. . 
1102 (1980), and cases cited therein. .The 
fee guideline1 approved by the . 
CoDllD,iBSion and.the Court of Appeals in 
Mississippi Power and Light v. NRC. .. 
aupra, make clear the Commission's 
position that the review of an 
application,at th«!.request ohn .• .. 
.applicant is a service for which a charge 
may be made. Under the guidelines, fees 
may be assesseil.for services rendered · 
at the request of an applicant whether or 
not these services are linked to or result 
In the Issuance or a permit or license. . • 
For example, the guidelin"es support the 
Inclusion In the fee schedµle of "special 
projects and reviews" that do·notresult 
Iii issuance of permits, licenses,~r . . 
approvals but are y~t subject fo a feci for 
the service based upon actual cosL (10 · 
CPR 170.21, Schedule·F). The review . 
given ll power reactor application that 
does not.end In a permit or license is 
analogous to a special project with 

. respect to the work performed and the . 

1ervice rendered to the applicant 
The interpretative amendments to 10 

CFR .1~0.12 are intended to remove any 
poBB1bility of misunderstanding the 
Commission'• Intent to charge fees on 
withdrawal or denial of an application 
and In appropriate cases of 1nispension 
or postponement of action on an 
application. The Commission will 
consid.er billing an applicant for costs . 
Incurred in the processing and review of 
an application upon either a statement 
of intent by the applicant to postpone 
further review effort or a delay in the 
construction schedule which causes the 
1taff to postpone further review. In the 
e.vent an application is reinstated 
without significant changes, or review 
effort recommenced, subsequent charges 
will accrue. only from the time of 
reinstatement or recommencement of 
review effort. In these cases the 
aggregate of chargea for review of 
applications covered by the actual cost 
principle will not eJCceed the scheduled 
amount for the class of facility. 

Although the impetus for issuing this 
Interpretative rule stems from the 
withdrawal of power reactor 
construction permit applications, the 
interpretative amendments also apply to 
certain materials licenses applications 
subject to the actual cost principle u 
1tated in footnote 4 to 10 CFR 1711.Sl. 
These are primarily major.fuel · 
proceBSing and fabrication plantl, waste 
1torage ilnd dispose) facilities. spent fuel · 
1torage facilities, uranium mi1!ing plants, . 
evaluation of casks and packages, and · 
special projects. 

Sfnce the new language merely · 
restates what the Commission's rule has 
been on collecting fees for withdrawn or 
otherwise terminated applications since 
the promulgation of revisions to 10 Cf1l 
Part.170 (43 FR 7218; February 21, 1978), 
the clarifying language Is applicable to 
all license applicaiions on file before the 
Commission on or after March 23, 1978, 
the effective date of the cummt venion 
of 10 CFR Part 170, aa well as to those 
received after adoption of the clarifytns 
language. · .. 

Although the rules' changes In these 
amendments are interpretative only and 
could have been published effective 
immediately without notice m1d 
comment under 5 U.S.C. 553(b). and 
without the customary 30 days notice 
under 5 U.S.C. S53{d), the Commission 
decided to solicit. public comment prior 
to adopting the clarifying language. (See 
45 FR 74493, November 10. 1980.) 

Four comments were received. All 
objected to the propeeed rule. A 29-pege 
comment submitted by Shaw, Pittman. 
Potts end Trowbridge, 11 law firm 
representing several electric 11tilitin. 
claimed that the proposed rule could not 

.be regarded as an interpretation of the 
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existing fee rules, effective sµice March 
23, 1978, but-rather amounted to "a 
suboiantive amendment by which the · 
Commisaion for the first time aeeka to , 
Impose license feeo on withdrawn · . , . 
applicatiOJW." To support this claim the 
Shaw, Pittman comment &rgQed that the 
1978 fee regu]a tion. 10 CFR Part 170. .. 
made no provision, "either directly orb:, 
fair mf'erence," for the payment of feea, 
otl1er than the application fee, for , · 
review of license application, that are 
withdrawn before a licenae or 
coub'uction pennit issues. Accordingly, 
Shaw, Pittman asserted that the NRC 
cannot. as the proposed interpretative 
nd0 would do, impose fees to recover 
costs incurred in proceuing licenae . 
applications that were on file oil or after 
March 23, 1978 but have since bc;,en 
withdrawn. "Even auuming that the 
Independent Offices Appropriati,on Act 
(IOAA) would permit the asseaament of 
such fees for withdrawn applicatioaa," 
thia commenter concluded, "at the ·.moat. 
the Commission can, asaesa license feu 
on withdrawn application, only in 
connection with 1ervice1 and benefitl. 
rendered by the Commission after the 
effective date of the propoaed . 
amendmenL" .. 

The other commeaten ~ 
agreed with the Shaw, Plltma pea~ 
.that feet for withdrawn agilicatiooa 
were not imposed by die 18'8 fee. 
regulation11 and .therefore c:mM10t be 
impoeed by an "interpret.ative" naJe . 
based on those regulations. 11ae other 
commenters also raised the argument 
that the Commission lacks statutory 
authority to Imposed fees for withdrawn 
applications because the applicant has 
received no "special benefit" when m 
application bas been withdrawn. Public 
Service Company of Oklahoma, for 
example, noted that it "shared the 
widespread interpretation of Part 170 
that such fees were to be charged on1J 
upon successful compleHon· of review.• 
(Commenter'.& emphasis.) . , , 

In response ti> these comments the 
Commission reafflrms at the outset Its 
conclusion that NRC review of a license 
application constitutes a "'special 
benefit" subject to a fee under the 
IOAA. whether or not a licenue inuea 
after completion of the review. The 
NRC'•. work In performing these review. 
is a service rendered at the request of 
the applicant. The Gommiaeion'.1 fee. 
guidelinea, aet out In the 1~78 notice 
prom,algating the preaent fee tcbedule, 
made It plailn that under the IOAA feea 
coald be assessed to recover the coat of 
provfdins theae '8rvices: · · 

Fees may be 111isened to per1on1 who 111n1 
ld1111tffl11ble redplenta of "special benefita" 
confemid by apedficallJ identified actlvitlea 
of the NRC. 'J1ae temi "apecial benefita" 
Includes service, rudered at the reque1t of• 
recipient and all 1Jervice1 necellfl81)' for the 

llauance or a required permit, Ue11nae, 
approval, Ill' amendment, Ill' olher Mmt:11!1 
IUICelAl't' ID umt • recipient la complyma 
with 1tatutGrJ obllgatfona or ob!Jptiom 
under lite Commisel1111'1 replationa. · 

See the Commi11Sion'1 fee suidelines 
(43 PR 1211, Pebnwy Zl. 1878). These 
guidellnet were quot.ad with approval in 
Mississippi Power and Light•· NBC. 
supra. There la thua no doubt that 
pursllllllt to the kJAA and the fee . . 
guidelinu the Commiasion hma authority 
to ,impose a fee. to recover the coat of · 
P1'0Cell8ml a license application that ha, 
been withdrawn. 

The notice of final rnalemalcfns aJao 
made clear that under the fee schedules 
effective March 23,.111'/8, the . 
Commission intended to exert d1ia 
authority by impoaing .rI feelJ allowed 
by the guideline1,.baning exceptional 
cirommtanceB. The relevant language 
from the notice is u follDM1: 

These gafdelinea determine whethll!I' or not 
the Colllllllnloa may chE"ge II fee for a 
particular umoe und whet the maximum fee 
mar be. In lceepin8 with the -·af .. · ·· 
Coogre1111 exp.-ed la tJie Independent 
Officea Appropriatioa Act af 111152 that a,ency 
activities penormad an behalf of peraom the 
agency aervi. "1hall be aeli-1ustainills to the 
full extent poa1lble," the Commission la . 
generally obli,ged to impose the feee allowed 
bJ theae saidelinea where It ii fair and 
equitable to do ao. :'!be Commialm , 

. iml that in exceplional circmlllltanca 
~s ma; require that • fee lie ·~ at a 
level below the cosl of.ren~ering "1e .service. 
However, lhe Commlssioa'11.discretion. to 
reduce fees for certain service categoiiee It . 
liullted by the IOAA mandate ·and by the 
requirement that e consistent and . 
fundamentally fair f~ structure must 11~ 

equal treatment to 11lmllarty,sftuated 
recipients of agency S;ervicea. (43 FR 7Zlt 
(February 21. 1978))., · 

'nwse NRC activltie~ and service• 
whlch the Commission did Intend t~ 
exclude from cost recover)' were •. 
identified with specificity in the notice. 
See C3 FR 721Z 7213. None of the · 
services specified as exempt from fees 
could reasonably be interpreted to 
Include re)l}ew of license applications 
later withdrawn. Nor is there any 
suggestion or reason·to believe that the 
Comml&11ion would have regarded it as 
generally unfair or lnequUa_ble ~o 
recover the coats of revlewmg licenae 
applications ·which tufn. out lo be 
unsuccesafuL Rather, the notice of 6nal 
rulemaklng stated that ,t)hoae 
regulatory services which provide 
special benefit to applicants and . 
licensees include: 1. 'flle processina and 
reviewing of applications mo requests for 
construction permits; .:iperatms licenaea, 
manufacturing licenses, materials 
licensea • • •" ['3 ~ 7213 {emphasis 
added)]. ~ this l~a1e Indicates, the 
notice Hed "special benefits" ID the 
proceB1lng an!! reviewiDI, not 

nece11iarily to the h1su1U1ce of the licenae 
Itself. Amended languase 1n the fee 
regulaticm, 10 CFR 170.12(bJ, confirmed 
this emphasis on completion of review 
rather than license Issuance u the fee, 
tri,gering event; I 

20 CFR 170.U(b) Uceti. "-. 
Fee, for camtrueHGD permlta, oparaliuB 

Ucemn, manufactu,rwa licemea, and . 
material, licenaea, are payable upon 
noUficalion by the Commission when the 
review of the project 11 compleb!d. 

Finally, the notice of final rulemaking 
annoanced a major change In the . · 
Comriilssion'1 method of determining 
fees. Henceforth, facility feea w~ to be 
·bued on the Commiaslon's actual 
"expenditure& for profeaalonal 
manpower and appropriate au~ 
eervicea required to proceu the 
application or requeaL'·' 43 FR 7216. The 
switch to an actual-cost basis, aa · 
distingulshed from fixed fees based on 
the average cost for issuing a particular 
type of license, made it poaible to 
determine and impore a fee based on 
the acbl.al coat for any licenae review, 
even when, because of withdrawal or 
some other reason tor tennination, the 
review was completed at an atypical 
intermediate stage short of license 
issuance. 

For the reasons given in the above 
discussion, the Commission has · 
concluded that the notice of final · 
rulemaking and the language in the final 
rule itself gave fair and adequate notice 
to license applicants that for 
applications on file after March 23, 1978 
the Commission would charge a fee for 
withdrawn applications. The fee would 
be sufficient to recover the costs the 
NRC had incUITed in reviewing those 
applications, to the extent the costs 
were not already covered· by the 
application fee. The commenters' 
arguments to the contrary place 
unwarranted emphasis on certain 
language in 10 CFR 170.12[a), dealing 
with application fees, which provides 
that '1a)ll application fees will be 
charged irrespective of the 
Commission's disposition of the 
application or a withdrawal of ~e 
application." The commenter& assert 
that this language, which appeared in 
the original 1969 proposed fee 
regulations and remains unchanged in 
the current version of the regulations, 
must be taken as the Commission's total 
and exclusive mechanism for recovering 
review costs of withdrawn applications. 
Yet it i1 clear that the power reactor 
construction permit application fee, 
presently set at $125,000, falla far below 
the coat which the Commisaion can 

'The auperaeded rule, 10 CPR 170.U(bJ (tw7), 
had alilted: 

JPees • • • - payable .... Ille CIDllltractloa 
permit llllmulilcluriac i.-.e ~ llceme .. 
'--1. 
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incur in reviewing an application prior 
· ·10 withdrawal. 1 11 does, of comse, 
gu,arantee the NRC et least partial cost 
recovery should an applicant .become 
insolvent. but one could not reasonably 
interpret the 10 CFR 170.tz(a) provision 
for retention of this fee at by itself a 
fulfillment of the Commission's 
expressed intent in the 1978 regulations 
to recover to the full.extent allowable . 
the coat of providing special benefits. 

'Che commenters are co1Tect that prior 
to adoption of the 1978 rule the 
Commission's regulatiooil did not 
provide for recovery of withdrawn 
appli~ation costs beyond the amount of 
the application fee. F~s in addition to · 
the application fee became payable only 
"when the conatruction permit • • • i9 
Issued." See 10 ~ 170.12{b} {1977). See 
also the proposed 11?0.tz{b) in the 
Commiasion's 1977 ootioe of proposed 
rulemaking, 42 FR 22149, 22182 (May 2,. 
1977) .. 'I'.be romroentel'II are Dot justified 
nowever, in concluding that in the 1978 
rule the Commission intended to. . 
continue thui treatment or withdrawn' . 
applicatiODB. In addition to changed 
language In 170.12(b), a clear signal that 
the prac,ice had changed was the switch 
in the 1978 final rule to· an actual-coat 
basis for determining Fees, which made 
practical the assessment of fees 
reflecting the actual review costs for a 
withdrawn application. to be collected 
"when the review, is completed,• 10 
CFR 170.12{1>) (1979}.11From this 
amended language inl70.12{b), Yiewed 
in the context of the overall rulemeldng 
emphasis on C011t recovery, it should 
have been plain that under the new fee 
schedule an applicant cannot avoid 
review cost already incurred by 
withdrawing the application. Fees 
assessed after March 23, 197a for the 
review of constniction permit {CPJ or 
operating license (OL) applicationa. 
whether withdrawn or resulting in the 
issuance of a CP or OL. were to be 
based on the actual manpower and 
contractual services costa expended for 
the review. 11:ie- maximum fee for a CP 
or OL prescribed by regulation is 
assessed and collected upon issuance of 
the CP or OL The actual human 
resource expended for the review i• 

• Th• Commfeeioo 11.ia laaim!d coau of u m111ioii 
dollan In re'Viewiua ewht OOMlructlan ,permit 
lippfication1 that haw been withdrawn and bllled 
11Dce Men:la 2S, 1ft. fte applk:atian fee. recelftd 
From theae applicanb mtal oalr 1115.aoo. OIiier 
applicatiana have al8o been wllhdrawa lar wlllah 
lbe NRC. h11 not yet completed the bi1llDi proc:eu. 

1 '11ae clumee 111111 actual coat baaia WU mt part 
of 1he rule proposed to 1877 bu.I wu adoptad by tha 
Commwion In tile final rule promulssted 1111978. 
Compared to the prevloia flat fee iwealllWl!e thia 
dw\le bene6ta aa,licanta by auwing lllat the fee 
far a facility !loen,e will oat exceed Ille actual coll 
of proceeef.QI {or a fixed fee aet out Ill tlae achadul1,· 
whichever 11 lower). lheniby &iVUII applicaau an 
opportunity to l'9duce tlieir Bc:enalQa COiia below Iha 
level oJ fixed ree.. · · .. · 

determined after issuance of the CP or 
OL and the utility ia notified whether or 
not a refund may be due. II the 
applicatien la withdrawn, the human 
resource expended is determined after 
the licensing board has dismiaeed the 
case (if a bearing bas commenced). and 

. the utility la billed accordiJJsly. Once an 
application (CP or OL) i1 filed and the 
staff begins review, the costs aseociated 
with the review are costs that are . 
covered by I 170.tz(b) rather than cost 
subject to the acope of 1170.tz{a). The 
revised language of I 170.12{b) reftects 
this change. . 

The Shaw, Pittman comments cite 10 
CFR 170.21, footnote 4, dealing with 
early site reviews, ae a supposed 
contradiction to the CommiBSion's 
position that the 1978 rules impoee fees 
for withdrawn applicationa. Footnote 4 
provides u follows: 

Where a fee laa1 been paid fur a fac::illty 
early site review, the charse will be deducted 
from the fee for a comtroction permit illlued 

· for that lite. A -,,1111111! daarse will 110t be . 
assesaed for a site rniew when! the peraon 
requesting the l'niew hu an application for a 
construction pennit on file Cor lhe same site, 
except where the application is withdrawn 
by the applicant or denied by thtl 
Commission. [Commenter's emphasil) 

The comment •tales: 
Footnote 411 based on 1he premise that lhe 

fee for 11 1lte review will ordinarily be. 
Included In lhe construction permit fee. "l1u, 
final "except• danse ii neceasary so that the 
early site review fee can be co11ected · 
aeperately In the event that lhe constmctloa . 
perm.ft application is withdrawn and DO · 

construct.ion permit fee can. be ch111J1ed. . 
However, If the Commlaaion ii correct In lb 
"Interpretation· here-that the current 
regulations were alwll)'I Intended to require 
payment of Hcenae fees OD withdrawn 
construction permit applications-then the 
"except" clause In footnote 4 would be 
rendered totally meanlnglesa and redundant 
This i1 eo becaUIII the a,mtruction permit fee 
1Hll would be parable deaplte withdrawal · 
and would fnclude the coat of the NRC 
l'eview of Ille litie portion of the application. 
In abort. there would be no need for a ipeCial 
provision to eDlure coUection of the 1lte 
review fee upon withdrawal of the 
COD1lnlction permit application. · 

The comment II coITeCt that Footnote 
4 reall on the premise that the fee for an 
'early site review (ESR) will Qrdinarily 
be included in the CP fee, but the . · 
comment bu misinterpreted the "except, 
where • • •u dauae. Footnote f ii 
intended to cover early aite. reviews 
filed under Appendix Q of the · 
regulationa. The "except" clause ill 
necessary ao that the early site review · 
fee can be collected aeparately in the 
event that the early •its 'review 
application {,\ppendix Q) ii withdrawn; 
not the CP applicallon. An applicant· 
might very well withdraw the ESR 
Appendix Q application without 

withdrawing the Part 50 CP application: 
for example. ·in a cue where the 
applicant find.I a more suitable 1ite for a 
proposed plant while the ESR for the 
site initially selected i.11 still in prosress. 
Thus, 'the "except" clause la not 
meaningleu and redundant. In fact. the 
language reinforces the Commis11ioo'a · 
intent to treat withdrawn Appendix. Q 
applicationa the same u withdrawn CP 
applications, that is, charge for them if 
they are withdrawn. 

The commenter alao auggeat. that. if 
·the Commisaion can collect • fee for a 
withdrawn CP applicatioli. then by a 
literal N!ading of footnore 4 the 
Commiuion could collect an illesal 
double reOOYezy by ch.ugina for the ESR 
as well The followiDB example of liow 
footnote 4 might work in practice 
demonstratee that DO aucb doulJM 
recovery Is possible. althouab 
technically the C.nuuuisaion could 
recover a separate early site review fee 
in addition ta a fee for lhe withdrawn. 
construction permit ap'plicalior.. · · 
Collection of separate fe'es could come 
about as follows: (1) An Appendix Q 
application is filed and review is started 
by the Commission, (2) the applicant 
subsequently files a CP application 
which incorporates by reference the 
Appendix Q ESR and review begins on 
the reactor design, (3) site problems 
develop and the applicant withdrqwa 
the Appendix Q application. (4) 
applicant requests continuation of CP 
design review while looking for another 
site, (5) applicant subsequently 
withdraws the CP application. Footnote 
4 of I 170.21 allows the Commission to 
lmniediately bill the applicant for the 
Appendix Q application upon 
withdrawal despite the fact that there la 
an active CP application on file and 
being reviewed. When the CP 
application ia subsequently withdrawn, 
the Commission could bill for the Office 
of Nuclear Reactor Regulation (NRR) 
design review and Office of Inspection 
and Enforcement (IE) quality assurance 
work that has been completed from the 
date the application was filed to the 
date of withdrawal. There could never 
be illegal double recovery by the 
CommiBBion since the fees for both 
reviews would be based on the actual 
manpower expended separately for,,{1} 
the Appendix Q review and (2) the CP 
design work. 

One commenter called attention to the 
expresa exemption from fees for 
withdrawal of application for early site 
reviews and argued that this exemption 
militated against charging a fee for a 
withdrawn application. It is correct that 
the Commission authorized an 
exemption from fees for certain early 
site reviews requested before Marc.h 23, 
1978, in order to avoid an appearance of 
retroactively imposing· a fee for a type of 
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review where no fee had been 
prescribed by the regulations. Thi• 
exemption was granted in the March 
1978 notice of final rulemaking and is 
limited to early site reviews requested 
a11 special projects. It thu11 applies only 
to early site reviews requested under 
Appendix Q to 10 CFR Part 50, and not 
to early site reviews conducted as pert 
of a standard construction permit 
review (see 10 CFR 2.lot(a-1)). 

In sum, the Commission does not find 
persuasive the commenters' assertions 
tliat the fee regulation11 adopted on 
March 23, 1978 provide no basis for the 
Commission to impoae fees recovering 
the costs of processing applications 
withdrawn since that time. The 
proposed interpretative rule, 45 FR 
74493, does not adrl substantively to the 
provisions already in the Commission's 
_re~ulations. This being the case, the 
Commission rejects the commenters' 
characterization of the proposed rule as 
"an impermis:sible retroaclive fee 
assessment" which will impose "severe 
hardship on iarge numbers of · 
applicant11." The Commission sees no 
unfairness or "severe hardship" in 
requiring persona who have requested 
and received NRC review of license 
applications to pay the costa of that 
review in accordance with the IOAA, 
the intent of Congress, and the intent of 
the CommiBBion a11 expressed in the 
Statement of Consideration' for the final 
rule and the language of the rule itself.' 
Applicants presumably entered into the 
licensing process prepared to pay the 
cos ta of review in the expectation that.a 
license would eventually ieeue. In · 

, claiming "hardship" the commenters 
have not demonstrated that applicants' 
deci11ion11 to seek licensee or to put off 
withdrawing applications already before 
the Commission have in fact hinged on 
any reasonable belief that review costs 
would be picked up by the NRC 
whenever the applicant should choose 
to declare the quest for a license 
abandoned. The CommiBBion rejectl 

• Although the interpretoUve rule-la not 
"'retroactive," 111 the commenters have 
characterized It. if ii were the Commiaeion would 
find ample legal authority for Imposing auch a rule. 
ID SEC v. Chenel"/ Corp., 332 U.S. ttM [11174). died 
by the Co!Mlenlera. for example, the Supreme Court 
held that retroacUve rulemakins waa not per se 
forbidden and that "retroactlvlty muat be balanced 
against the mischief or producing a result which II 
contrary to atetutory design or to Ieaal 1111d 

. equitable prlnciplea:1' The commentera. referrins to 
Ch11n11ry, aee no "milchier· In appl)'UIII the 
Commisalon'a lnlerpreteUve rule proapectlvely only, 
but the Commission would regard It a 1ub1tantlal 
mtlChlef IIAnecesaarily to Impose on the public 
lnlnlll)' cost, or more then alx million doltan 
Incurred by the 3ovemment In perfonntns service, 
at the request or private beneficiaries [aee footnote 
Z above), albeit the requeslel'I have n·ow changed 
their mind, about wanllns thoae services, especially 
where Consres11 hea made plain Its intention that 

'-nch coata should be recovered. 

these general contentions of "hardship" recipients, including both materials and 
and concludes that there is DO ' facility applicants and licensees. The 
unfairness in imposing fees for revision is based on the costs of 
withdrawn applications in the manner providing services in accordance with 
described by the proposed interpretative the Commission's license fee guidelines 
rule. · published on May 2, 1977; subsequent 

Pursuant to Title V of the Independent evafuation_of costs incurred by the NRC 
Office11 Appropriation Act of 1952 (31 for msp~ctlon and review activities; and 
U.S.C. 483a), the Atomic Energy Act of evaluahon of.public comments on the 
1954, a11 amended, and Sections 552 and proposed revision of the regulations on 
553 of Title 5 of the United States Code, fees. ' 
notice is hereby given that the following >_EFFECTIVE DATE: June 20, 1984. 
amendments to Piut 170. Title 10, FO~ !"'RTHER INFORMATION CONTACT: 
Chapter I, Code of Federal Regulatiom, Wilham 0. Miller, License Fee 
are adopted subject to codification. Management Branch, Office of 

Administration, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 

46 FR 58281 
Published 12/1/81 
Effective 12/1 /81 

Licensing Requirements for the 
Storage of Spent Fuel in on 
Independent Spent Fuel Storage 

. tnstol/otion; Minor Clarifying and 
Conforming Amendments 

See Part 72 Statements of Consideration 

47 FR 57446 
Published 12/27/82 
Effective dates: 
10 CFR 20.311 of Part 20 effective 
date is 12/27/83; 10 CFR Part 61 and 
all other changes effective 1 /26/83. 

Licensing Requirements for Land 
Disposal of Radioactive Waste 

See Part 61 Statements of Consideration 

49 FR 21293 
Published 5/21/84 
Effective 6/18/84 

10 CFR Part 170 

Revision of License Fee Schedule 
AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
that include the schedule of fees for 
inspections and for the review of 
applications and requests for permits, 
licenses, approvals, amendments, 
renewals, and special projects. The 
revised schedule of fees will more 
completely recover NRC costs incurred 
in providing services to identifiable 

Telephone: (301) 492-7225. 
SUPPLEMENTARY INFORMATION: The 
Commission published a notice of 
proposed rulemaking on November 22, 
1982 (47 FR 52454-52466), which was 
corrected on December 17, 1982 (47 FR 
56505-56506), revising its fee regulations 
and schedule of fees for review of 
~pplications and requests for permits, 
licenses, amendments, renewals, 
approvals, special projects, reactor 
operator testing and routine and non-
routine inspections. The proposed 
schedule would have removed the 
ceiling or maximum limits on fees for 
review of applications or requests for 
reactor construction permits, licenses, 
amendments, approvals, and topical 
reports; inspection of reactor facilities; 
applications or requests for uranium 
enrichment plants; major materials fuel 
cycle activities, including applications 
and licenses for 200 grams or more of 
plutonium in unsealed form or 350 grams 
or more of contained U-235 in unsealed 
form or 200 grams or more of U-233 in 
unsealed form, receipt and storage of 
spent fuel, possession and use of so~rr.e 
material in recovery operations: 

, applications for licenses for receipt of 
waste byproduct material, souce 
material or special nuclear material 
from other persons for the purpose of 
commercial disposal by burial bv the 
licensee and licenses authorizing 
contigency storage of low-level 
radioactive waste at the site of nuclear 
power reactors; applications for licenses 
authorizing the use of byproduct 
mat~rial for field flooding tracer studies: 
applications or requests for approval of 
spent fuel casks and packages; and 
applications or requests for review of 
standardized spent fuel facilities or 
special projects. 

The notice of proposed rulemaking 
invited interested persons to submit 
written comments for consideration in 
connection with the proposed 
amendments'on or before Januarv 18. 
1963. Upon request, the Commission 
extended the comment period to 
February 8, 1983. 
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The Commission placed in its Public 
Document Room at 1717 H Street. NW., 
Washington, D.C., data used in 

>, developing the proposed rule and rP\'ised 
schedule of fees. In addition, the 
Commission's staff has been availabh.
to answer any questions concerning the 
notice of proposed rulemaking. 

The November 22, 1982 notice of 
proposed rulemaking set forth the 
Commission's guidelines for fees undt!r 
Title V of the Independent Offices 
Appropriation Act of 1952 (IOAA) (now 
codified at 31 U.S.C. 9701). These 
guidelines took into account guidance 
provided by the U.S. Supreme Court on 
March 4, 1974, in its decision of National 
Cable Television Association, Inc. v. 
U11ited States, 415 U.S. 336 (1974) and, 
Federal Power Commission v. New 
England Power Company, 415 U.S. 345 
(1974). In these decisions, the Court held 
that the IOAA authorizes an agency to 
charge fees for special benefits rendered 
to identifiable persons measured by the 
"value to the recipient" of the agency 
service. The meaning of the Independent 
Offices Appropriation Act of 1952 was 
further clarified on December 16, 1976, 
by four decisions of the Court of 
Appeals for the District of Columbia. 
National Cable Television Association 
v. Federal Communications 
Commission. 554 F. 2d 1094 (1976}; 

>, National Association of Broadcasters v. 
Federal Communications Commission, 
554 F. 2d 1118 (1976); Electronic 
/11dustries Association v. Federal 
Communication Commission, 554 F. 2d 
1109 (1976); and Capital Cities 

>, Communication Inc. v. Federal 
Communications Commission, 554 F. 2d 
1135 (1976]. These decisions of the 
Courts enabled the Commission to 
develop fee guidelines that are still used 
for cost recovery and fee development 
purposes. 

The Commission's fee guidelines were 
upheld on August 24, 1979, when the 
U.S. Court of Appeals for the Fifth 
Circuit held in Mississippi Power and 
light Co. v. U.S. Nuclear Regulatory 
Commission. 601 F. 2d 223 (1979), cert. 
denied 44 U.S. 1102 (1980), that (1) the 
Nuclear Regulatory Commission had the 
authority to recover the full cost of 
providing services to identifiable 
beneficiaries; (2) the NRC could properly 
assess a fee for the costs of providing 
routine inspections necessary to ensure 
a licensee's compliance with the Atomic 
Energy Act and with applicable 
regulations; (3) the NRC could charge for 
costs incurred in conducting 
environmental reviews required by 
NEPA: (4) the NRC properly included in 
the fee schedule the costs of 
uncontested hearings and of 
administrative and technical support 
services; (5) the NRC could assess a fee 
for renewing a licence to operate a low
level radioactive waste burial site; and 

(li) the NRC's fees were not arbitrary or 
capricious. 

On July 19, 1982, the U.S. Court of 
Appeals for the First Circuit decided the 
New England Power v. NRC, 683 F. 2nd 
12 (1st Cir. 1982) concerning the 
assessment of fees for withdrawn 
applications. The Court held that 
applicants may not be billed for the cost 
of reviewing withdrawn applications for 
which the request for withdrawal was 
filed with the Commission before 
November 6, 1981, the effective date of 
the Commission's interpretative rule 
concerning this matter. The Court 
further stated that "review work 
performed by the NRC at the request of 
an applicant constitutes a sufficiently 
substantial and particulalrized benefit to 
the applicant to justify the imp0siticm of 
fees under the court's reading of the 
IOAA." 

The NRC staff examined the Fiscal 
Year 1981 costs of providing licensing 
review and inspection services and 
determined that the Commission's 
March 23, 1978 schedule of fees in 10 
CFR Part 170 was not adequate to cover 
the costs of providing the service nor did 
they meet the intent of Congress as set 
forth in Title V of the Independent 
Offices Appropriation Act of 1952. Title · 
V of the Independent Offices · 
Appropriation Act was formerly 
codified at 31 U.S.C. 483a. With the 
enactment of Title 31, United States 
Code, into positive law, Pub. L. 97-258, 
September 13, 1982, 96 Stat. 1051, the 
law is now found at 31 U.S.C. 9701; and 
reads as fpllows: 

Sec. 9701. Fees and charges for Government 
serl'ices and things of value 

[a) It is the sense of Congress that each 
service or thing of value provided by an 
agency [except a mixed-ownership 
Government corporation) to a person (except 
a person on official business of the United 
States Government] is to be self-sustaining to 
the extent possible. . 

(b) The head of each agency (except a 
mixed-ownership Government corporation] 
may prescribe regulations establishing the 
charge for a service or thing of value 
provided by the agency. Regulations 
prescribed by the heads of executive 
agencies are subject to policies prescribed by 
the Presid,mt and shall be as uniform as 
practicable. Each charge shall be-

(1] Fair; and 
(2) Based on-
(A) The cost to the Government: 
(BJ The value of the service or thing to the 

recipient: 
(C) Public policy or interest served; and 
(DJ Other relevant facts. 
(c) This section does not affect a law of the 

United States- · 
(1) Prohibiting the determination and 

collection of charges and the disposition of 
those charges: and 

(2) Prescribing bases for determining 
charges. but a charge may be determined 
under this section consistent with the 
prt'scribed bases. 
(Pub. L. 97-258, Sept. 13, 1982, 96 Stat.1051) 

Commission guidelines (47 FR 52454) 
were used as the basis for determining 
whether or not a particular licensing or 
inspection service rendered by the NRC 
may be subject to cost recovery under 
this rule and what the fee may be. The 
November 22, 1982 notice of proposed 
rule making and the schedule of fees 
contained therein contemplated full cost 
recovery where it was determined to be 
fair and equitable. 

In developing the revised schedule, 
the staff analyzed the functions 
performed by each NRC office to 
determine which activities, if any, 
provided special benefits to applicants 
or holders of licenses, permits and 
approvals. After each service was 
properly analyzed and categorized, a 
yearly professional staff rate was 
developed for the Offices of Nuclear 
Reactor Regulation (NRR), Nuclear 
Material Safety and Safeguards (NMSSJ, 
and Inspection and Enforcement (IE), 
and for the Advisory Committee on 
Reactor Safeguards (ACRS), Atomic 
Safety and Licensing Board Panel 
(ASLBP), and Atomic Safety and 
Licensing Appeal Panel (ASLAP). The 
rates in§ 170.20 were developed using 
(1) each office's ccsts of personnel 
compensation f salaries), personnel 
benefits, administrative support and 
travel, (2) the number of professional 
employees working in each program 
office (excluding administrative, 
supervisory and management direction 
·employees), and (3) the overhead 
support costs based on an analysis of 
Program Direction and Administration 
and Program Technical Support 
provided to NRR, NMSS, IE, ACRS, 
ASLBP,and ASLAP. 

After the analysis, the staff effort and 
other costs of the Offices of the 
Secretary (SECY), Controller (CON), and 
Management and Program Analysis 
(MPA) now Resource Management, 

. Administration (ADM], Executive Legal 
'Director (ELD], and Executive Director 
for Operations (EDO) were allocated as 
overhead support to other NRC offices. 
These costs of SECY, ELD and EDO 
were allocated on a percentage basis 
while the costs of ADM and CON were 
distributed to all NRC offices on a pro 
rata basis based on staff complement in 
each office. 

Analysis of Comments Rece.ived 

One hundred twenty-nine letters were 
received commenting on the proposed 
revision to Part 170. Fifty-three letters 
were from persons concerned with Part 
50 facilities and 76 commented on fees 
for materials licenses. Fifty-two of the 76 
letters commenting on materials licenses 
were concerned with medical programs, 
eight were concerned with uranium 
mining or milling interests, and the 
remaining 16 were concerned with other 
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types of industrial applications. In 
addition to the 129 letters of comment, 
13 letters of inquiry were received from 
Congressmen. Copies of all comment 
letters are available for public 
inspection or copying for a fee at the 
NRC's Public Document Room, 1717 H 
Street. NW., Washington, D.C. 

The comments ranged from strong 
opposition to all fees to the argument 
that the proposed fees were inadequate 
to recover the NRC's costs of all work 
necessary to protect the public health 
and safety and environment. 

Most comments took issue with the 
proposed amendment in six areas: 

(1) The proposed elimination of 
ceilings on fees; (2) retroactive 
application of the proposed 
amendments; (3) charges for certain 
kinds of exemptions or extensions of 
time required to comply with a rule; (4) 
the need for NRC management control 
over the review and inspection process; 
(5) charges for non-routine inspections; 
and (6) proposed fees for medical 
program licenses. 

Elimination of Ceilings 

Comments on the proposed 
elimination of maximum fees asserted 
this action was inequitable and did not 
take account of staff inefficiencies and 
variations in the work product of 
personnel that exists in the licensing 
process. Commenters asserted that 
these variations in staff efficiencies are 
beyond the control of the applicant and 
that the applicants should not have to 
pay for perceived staff deficiencies and 
inefficiencies in the licensing process. 

In legal terms, it is clear that the 
Commission may charge the full cost of 
processing an application for which the 
applicant receives a special benefit not 
available to the public at large. This is 
clearly one of the conclusions to be 
drawn from Mississippi Power and 
Light v. U.S. Nuclear Regulatory 
Commission, 601 F.2d 223 (5th Cir. 1979) 
where the court approved the fee rule · 
and schedule published in February, 
1978. That fee schedule included full 
cost' recovery for several kinds of 
licensing activities as well as 
Commission reviews that fell within the 
category of special projects. In 
upholding the fee schedule, the court 
explicitly emphasized the legal authority 
of the Commission to recover the full 
cost of providing services to identifiable 
beneficiaries. See id. at 232 and 233. > Although there is no legal objection 
to full cost recovery, in response to 
comments received, the final rule has 
been amended to retain a predetermined 
ceiling or maximum fee for a majority of 
applications and licenses where the fees 
are computed on an individual basis 
using the professional staff hours and 
the professional staff rates contained in 
§ 170.20 and contractual services costs 

expended for the case. The ceilings 
represent, in most instances, the top of 
,the cost ranges shown in the proposed 
rule for the various fee categories. 

· For power reactor operating licenses, 
McGuire 1 review costs were used as 
the ceiling for the operating license fee 
since it was the only full or 100% power 
·operating license issued in FY 1981 for a 
first unit at a site. The McGuire re\'iew 
did not encompass any unmmal review 
problems and could be considered a 
normative operating license review. 
46,200 professional staff hours were 
required for the McGuire 1 review and 
when these hours are multiplied by the 
appropriate FY 1981 staff rates and the 
costs of contractual support services are 
added, the cost is approximately $3.1 
million for the operating license. 

There is no firm data base that may 
be used to establish a ceiling for reactor 
construction permits since the NRC has 
not completed a construction permit 
review since January 19i9. Only the 
Hanford-/Skagit and Clinch River 
applications are under review and 
indications are that the Hanford/Skagit 
application will be withdrawn. The 
Clinch River Breeder applicat.ion is 
unique and incomplete. At this point, 
costs incurred in the ongoing review of 
Skagit 1 are approximately $3 million. 
Accordingly, no ceiling has been 
est~blished for con,struction permit 
reviews for power reactors. 

The NRC has no applications on file 
for research or test reactor facility 
construction permits or operating 
licenses and none are anticipated. 
Consequently, no ceilings have been 
established. ·· 

On December 17, 1982, the NRC issued 
a manufacturing license to Offshore 
Power Systems for eight floating nuclear 
plants at the_preliminary design stage. 
This is the only reactor facility 
manufacturing license that the 
Commission has issued. When the FY 
1981 professional staff rates are applied 
to the professional hours required to 
co~plete the review of the preliminary 
design plus the contractual services 
costs expended, the cost for the review 
is approximately $3.2 million. 
Accordingly, based upon actual 
experience for this category, the new 
ceiling for the review of a manufacturing 
license preliminary design is 
approximately $3.2 million. The 
Commission has had no data base to use 
in developing a ceiling for review of a 
final design for manufactured reactor 
facilities. 

Ceilings have been established for the 
review of Part 50 power reactor 
applications for.license amendments 
and other approvals. The March 1978 
rule separated applications for license 
amendments and other approvals into 
six classes based on the complexity of 
the review. In developing a ceiling for 
this final rule. the Commission 

examined approximately 200 completed 
power reactor amendment actions and 
applied the FY 1981 professional rates 
(§ 170.20)'to the professional hours 
expended for each of these reviews. The 
review costs ranged from a few hunJred 
dollars for an administrative'type 
amendment to $164,600 for an 
amendinent authorizing repair of a 
steam generator. The 1981 amendrrien't' 
authorizing steam generator rep~ir 
required 2,609 professional hours and 
$2.800 in contractual support ser\'ices · 
costs to complete the review. This 
application was used as the ceilinr f,n· 
power reactor license amendrnent-~rid 
other approval fees. A ceiling of $42.1DO 
has been established for test and 
research reactor facility license 
amendments based on the upper'limit of 
cost shown in the November 22. 1982 
notice. 

The Commission has not changed th~ 
ceiling of $20.000 on charges for the 
reviews of topical reports. These repoitS 
are normally reviewed irdependen:!y of 
any specific application for a 
construction permit or license and 
should benefit the NRC licensing ' · 
process and the utility by reducing thl: 
time required to review certain 
applications. The Commission belie\'eS 
that the upper limit of $20,000 for a 
topical report review is fair and 
equitable and should not discourage the 
submission of such reports. The·ceiling 
applies to all persons filing topica I 
reports for review and is consistent with 
Commission license fee guidelines as set 
forth in the. Commission's November 22. 
1982 notice of proposed rulemaking. 

A limit of $147,600 has been 
established as the ceiling that may l,1'. 
assessed a utility for Part 55 · 
examinations and associated activities 
conducted for each of its plant site(sr 
during any _one-year period. This cei.linl? 
is based on workload data developed tiy 
the Office of Nuclear Reactor Regulation 
(ONRR) which shows that on the · 
average 1.32 professional staff ye'ars a!'e 
expended per site each year to conduct 
requalification examinations. · 
replacement examinations and · 
reexaminations for reactor operators.· 
Based on the FY 1981 professional staff 
rates, the NRC's average cost for this 
service would be $147,600 and this figure 
has been used as the ceiling which may 
be assessed during any one-year pe'riod 
per site. · · 

Ceilings have been retained for . 
review of applications for preliminary 
and final standardized reference design 
approvals filed by vendors and 
architect-engineers for reactor facilities. 
No preliminary design approvals [PDAs) 
or final design approvals [FDAs) were 
issued in FY 1981 and the only approval 
issued in recent years was the FDA for 
GESSAR II issued July 27, 1983, to 
General Electric. The review of GESSAR 
II required 15,176 professional staff-
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hours and $468,493 in contractual 
services costs. Since GESSAR 11 is the 
only recent standardized reference 
design approval completed, it was used 
as the base to establish a ceiling for 
review of standardized reference 
designs filed by vendors or architect
engineers. The ceiling is approximately 
$1.4 million and was computed by using 
!he professional staff-hours expended 
for the review multiplied by the sfaff 
rates in § 170.20 and the costs of 
contnictual services. The NRC has no 
recent data to use in developing ceilings 
for amendments and renewals of 
prrliminary and final design approvals. 

Ceilings have been retained on fees 
for routine inspection of nuclear power 
rear.tor facilities [Category 170.21A); 
test. research and critical facilities 
(1i0.21C) and all categories of materials 
licenses except special nuclear material 
license ca.tegories 170.32 lE, lF and 11; 
source material license category 170.32 
2E: and waste disposal license category 
170.32 4A. The November 22, 1982 notice 
of proposed rulemaking would have 
eliminated ceilings on inspection fees 
for all Part 50 licenses, fuel cvcle 
licenses, licenses authorizing receipt 
and burial of radioactive waste and 
licenses authorizing contingency storage 
of low-level radioactive waste at 
nuclear power reactor sites. 

The revised ceiling on fees for routine 
inspections of an operating nuclear 
power reactor is $300,000, and is based 
on actual FY 1981 inspection experience. 
This ceiling is a combined maximum 
that may be charged for routine safety 
and safeguards inspections commenced 
on or after the effective date of this rule 
and represents the maximum amount 
that may be charged for each licensed 
reactor unit during a one-year period. 
No ceilings have been developed for 
special nuclear material license 
categories 170.32 lE, lF and 11: source 
m1:1terial license category 170.32 2E: and 
waste disposal license category 170.32 
4A because of the limited inspection 

>,activity and inspection cost data for 
these licenses. NRC records show only 
four r.ategory 1 E licenses, two 1 F 
licenses. seven 11 licenses. seven 2E 
lin·n~es und two 4A licenses. 

There are no ceilings in the final rule 
for non-routine or reactive inspections, 
e.xcept for small materials license 
programs in fee categories 170.32 1). 1K. 
20. 2F, 2G, 3A-P and 4B through BA. · 
Ceilings were not established for these 
licenses because the level of inspection 
effort required to deal with incidents, or 
allegations, or required for followup on 
program deficiencies or implementation 
of specified safety requirements is 
determined on the basis of the safety 
significance and threat to the public· 
health and safety. Fees for non-routine 
inspections where no ceilings are shown 
iR the rule will be based on full costs. 

Ceilings have been retained for 
review of applications for renewal and 
amendment of special nuclear material 
license categories li0.31 lA, lB, 1D, lE, 
lF and lG. Fees for new special nuclear 
material licenses in categories 170.31 
lA-lG, 1H1 and 11 will be based on full 
cost without ceilings because the NRC 
has no recent data to use in developing 
ceilings and rio new applications are 
anticipated for these categories. Ceilings 
are retained for source material license 
categories 170.31 2A and 2B for new 
licenses. amendments and renewals and 
for categories 170.31 2C and 2D for 
license renewal and amendment only. 
Ceiling!! are retained for waste disposal 
license category 4A for new licenses, 
renewal and amendment. Ceilings have 
been retained for transportation 
certificates of compliance categories 
170.3110A-10E. These ceilings are 
based on revised estimates of review 
effort provided by the licensing staff. In 
instances where the licensing staff 
estimates exceed the top of the cost 
range shown in Table 10 of the 
November 22, 1982 notice, the 
Commission has decided the upper 
range of cost shown in Table 10 will be 
retained as the ceiling. · 

The ceilings sr.t forth in this final rule 
represent the maximum an applicant or 
licensee will pay for NRC services: but 
in no event will the fee assessed exceed 
the cost of reviewing an application or 
conducting an inspection. 

Retroactive Application of Fees 

Comments regarding "retroactive" 
application of fees were directed 
primarily to the question of applying full 
cost recovery to applications already on 
file and being processed at the time this 
rule change would become effective. 
Since the final rule would now retain 
ceilings for most major licenses, and the 
hourly rates established by this rule will 
apply only to work that occurs after the 
effective date of the final rule, this 
particular c1spect of the question of 
"retroactive" application of the 
amendments is no longer germane .. 
However, the Commission believes that 
the charge of "retroactive" application 
of the rule. implied by the commenters 
to be illegal, should be addressed in 
detail. 

The Commission fails to see an 
impermissible retroactive application of 
the rule. For full license fees that are 
payable in advance on filing of an 
application. the fees are for future 
review and there is no retroactive 
application involved: most materials 
license applications would be in this 
grouping. For reactor construction 
permits and operating licenses. and for 
some major fuel cycle materials 
licensP.s. an initial application fee is 
charged with the balance of the fee to be 
paid in installments on a full cost basis 
as the work progresses until the full fee 

is reached. In such cases. the hourly 
rates established by this final rule will 
apply only to work that takes place on 
or after the effective date of the final 
rule. The hourly rates used for the 1978 
rule (43 FR 7210) will be applied to work 
completed prior to the effective date of 
the final rule. Billing and payment wiil 
be for work in progress, and again no 
element of retroactivity is present. 

For construction permit and operating 
license applications filed before the · > effectivedate of this final rule. there is 
no change in the Commission's position 
respecting the applicability of the fee 
schedule. Just as with the fee schedule 
published February 21, 19i8 (43 FR 
7210). the Commission's position is that 
the fee due is that fee in the schedule 
iegally in effect in the codified 
regulations at the time the full fee 
becomes payable. This position was 
expressly stated in the Statement of 
Considerations to the 1978 rule. See 43 
FR 7210, 7215. In approving in total the 
1978 fee rule, the court in Mississippi 
Power and light v. U.S. Nuclear 
Regulatory Commission. supra. 
accepted and ratified this ,position. The 
Commission's position was also ratified 
in New England Powerv. U.S. Nuclear 
Regulatory Commission, 683 F. 2d 12 
(1st Cir. 1982), where the court allowed a 
new rule charging a fee for withdrawn 
applications to be applied to 
applications withdrawn after the 
effective date of the rule [although not 
before), regardless of when the 
application was filed. In this case, it was 
clear that while no fee was chargeable 
until the new rule was effective, this fee 
would be chargeable to all applications 
withdrawn after its effective date. Thus, 
for both license fees and fees for 
withdrawn applications, the controlling 
cases establish that the fee to be 
charge·d is the fee in the rule in effect at 
the time the license is issued or the 
application withdrawn. The right of the 
Government to collect the full fee and 
the obligation of the applicant to pay are 
finally fjxed at that time. and not before. 

The concept of impermissible 
retroactivity applies only to those cases 
where a new law or rule is applied to 
transactions completed in the past, prior 
to the new rule, where the rights and 
obligations of the parties already have 
been fixed. See Sturges v. Carter, 114 
U.S. 511. 519 (1884): Reynolds v. United 
Stutes .29.Z. tl;S.-443 tJSMJ. It is clear 
from thtialtlOii'o(\fm't:Ou[ts In both 
Mississippi Power and Light. V' U.S. 
Nuclear Regulatory Commission, supm, 
and New England Power Co. v. U.S. 
Nuc!P.ar Regulatory Commission. supra, 
that applicants have no antecedent right 
in any given fee (or absence of a fee) 
that was not finally due and levied on 
the applicant before the effective date of 
a rule enlarging a fee or imposing a new 
foe. · 
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Commenters. however. cited a few 
cases to support their characterization 
of the Commission's proposed rule · 
revision as impermissibly "retroactive." 
Among those cases cited. Securities and 
Exchange Commission v. Chenery Corp .. 
332 U.S. (1947), in upholding an alleged 
"retroactive" administrative order of the 
SEC, appears to support the · 
Commission's position more than 
commenters' position. Two other cases 
cited by commenlers, N.l.R.B. v. 

>Majestic Weaving Co .. 355 F. 2d 854 
(2nd Cir. 1966), and Retail Wholesale 
and Department Store v. N.L.R.B., 466 F. 
2d 380 (D.C. Cir. 1972). are concerned 
with a very specialized national labor 
law case of applying a newly announced 
rule of decision in an adjudication to 
other adjudications in which the 
conduct of the parties predated the new 
rule and which relied upon a prior ruie 
of decision. As the discussion in Retail 
indicates, even in these cases the 
answer to the question of permissible or 
impermissible retroactive applic.ation 
seems to lie in the discretion of the 
court. See also, H. and f<~ 8inch Co. 
Plant of Native Laces. etc. v. N.L.R.B .. 
456 F. 2d 357 (2nd Cir. 197:.!). 

One commenter also took issue. on 
the basis of retroactive application of 
the fee schedule, with the removal of the 
ceiling for review of topical reports 
submitted for review prior to the 
effective date of these amendments. 
Two cases cited by this commenter. 
Saint Francis Memorial Huspital v. 
Weinberger, 413 F. Supp. 323 (N.D. Cal. 
1976) and Phillips Petrolt>um Co. v. 
Department of Energy. 449 F. Supp. 760 
(D. Del. 1978), both illustrate an 
application of the general principle that 
a rnle cannot be applied retroactively to 
established antecedent rights in 
completed transaction;i. In the first case, 
an improperly issued rule was applied 
retroactively by the agency to deny a 
hospital its medicaid reimbursement for 
construction interest which it had paid 
and expensed rather than capitalized as 
required by the improper rule. In the 
second case, a rule was applied 
retroactively by the Department of 
Energy to deny to an oil refiner passed 
through. nonproduct cost inc.:reases 
previously allowed under DOE staff 
practices. These cases are consistent 
with New England Power Co. v. U:S. 
Nuclear Regulatory Commission, supra, 
where the court disallowed retroactive 
application of the new rule to 
applications withdrawn before its 
effective date; that is, the Commission 
could not change antecedent financial 
rights in fully completed transactions. 

The Commission's position is that 
observations with respec! 10 the 
asserted retroactive application of the 
new schedule to major licenses would 
also apply to increasing the ceiling for 
topical reports were the Commission to 

do so. however, in view of the fact thdt 
the Commission has not changed the 
ceiling for topical reports there is no 
need to further address the question. 
The action would not be retmactive 
because, under the Commission's rules 
as ratified by the courts, an applicant 
has no established antecedent right in· 
the full amount of a fee until there is a 
fixed obligation to pay !he full amount. 

Fees for Requests for Exemptions or 
Extensions 

Some reactor licensees expressed 
concern with 'the proposal to charge fees 
for requests for exemption· or extensions 
of time to comply with Commission 
regulations: The rule published for 
comment proposed to change the rule on 
fees.for requests for exemptions and 
extensions of time in two areas. First. 
the Commission's discretion to waive 
fees in certain instances would no 
longer be explicitly,stated as done in 
footnote 2 to 10 CFR 170.22. and 
applicants,and licensees should not 
depend upon an automatic exercise of 
Commission discretion in waiving fees. 
This is reflected in the revised wording 
of footnote 1.to the new 10 CFR 170.21. 
Discretionary· exemption authority still 
exists. however. in the unchanged 10 
CFR 170.ll(b)(l). This change is 
primarily one of procedure. not 
substance. Further. amendments 
resulting directly from orders issued 
pursuant to 10 CFR 2.204 still remain 
exempt from fees. 

Second, the proposed change would 
add exemptions from regulati.:ms to the 
list of Commission actions on 
applications subject to fees. an area not 
covered in the 1978 rule. In opposing this 
change. a few commenters cited 
Connecticut Light and Power Co. v. 
NRC. 673 F. 2d 525 (D.C. Cir.1982) in 
support of their contention that fees 
should not be charged for exemptions 
from regulations. In this case the court. 
in upholding the NRC rule. stressed that 
the rule contained built-in flexibility in 
ari exemption procedure under which 
lir.ensees could show that an alternative 
tu a prescribed requirement provid,~d 
equivalent safety protection. Because 
the exemption feature of that rule was 
intended to be at the option of the 
licensee (i.e.,Jhe licensee could either 
comply with the rule as written or 
request an ell.emption that served, 
among other· things. to ·allow more tim,i 
for compliance). a licensee applying for 
an exemption did so for its own benefit. 
The review of the exemption request 
a,nd. the issuance of an approval is a 
service-to th~ applicant that can be 
legitimately charged for when covered 
by the rule. It is the view of the 
Commission that the case is not 
persuasive .on the point of not charging 
for requested exemptions from 
regulations. 

In issuing its 1978 rule, the 

Commission exempted from fees c.:ertain 
applications for Commission approvals 
that had never been subject to fees and 
which were filed prior to the effective 
dale of the rule. This was done on the 
grounds of fairness and equity ,becaus,• 
some applicants had already receh'ed 
approv11ls on a fee-free basis, whil!~ 
others in the same class had not and. 
were it not for the Coinmission;s · 
discretionary exemption, would have 
been subject to payment of a fee (S,ie 4:J 
FR 7210, February 21, 1978). 

The final rule will allow the 
Commission to exercise its discretion in 
the same manner with respect to those 
exemption requests not previously 
subject to fees which were filed wi.th the 
Commission prior to the effective.date of 
this amendment lo 10 CFR Part 1ifJ.'Tr1is 
would primarily include exemptjon 
requests filed under the fire protection 
rµle (10 CFR 50.48) and under 10.CFR 
30.11. 40.14, 50.12, 70.14, and 73.5. 
Request for exemptions filed after the 
effective date of this amendment will be 
subject to fees. 

Management Oversight 

There were several comments.tha, 
without ceilings on fees NRC · 
manHgement may not exercise adequc!lf: 
control over the review and inspection 
process to control costs and there would 
be little or no incentive to conclude 
license reviews and inspections quickly 
and use resources efficiently. It was 
suggested that there may be excessive 
use of contractor services in licensing 
and inspection. 

The NRC's principal concern under 
the Atomic Energy Act of 1954, as . 
amended, is public health and safety. 
While the Commission is committed to 
the expeditious review of each '· 
application and uses all reasonable 
means of keeping costs as low .as 
feasible: its responsibility for health ar.d 
safety and environmental protection 
cannot be compromised. The 
Commission's licensing and inspecfion 
budgets are based on the need to meet 
the agency's statutory responsibilities. 
The Commission exercises- management 
controls to provide tliat its regulatory 
responsibilitieii are efficiently and 
effectively discharged. 

To ensure that applicatio·ns are 
processed in a timely and cost-effective 
manner, each NRC Office in ihe 
licensing process develops and works in 
accordance with an approved operating 
plan. Upon receipt of applications, 
schedules are established and resources 
all11cated for each review based on the 
amount of time and professional staff 
effort determined necessary to complete 
the particular type of application or 
activity. Since the total assigned 
workload must be completed with 
limited resources, management is 
continuously challenged and. indeed. 
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evaluated on itil ability le balance . 
workload and assigned resources in the 
most efficient and effective manner. 
Similarly. management is expected to 
adhere tu established review schedules 
and changes are approved only with 
suitable justification. The staffs 
perfonnanee in meeting schedules is 
monitored continuously and criticallv by 
NRC staff management, the · 
CCiJJilm1eeion1 Congressional oversight 
committees ami by the applicants and 
licensees. 

Commenters suggested that there are 
facto.rs which affect the cost of reviews 
and inspections that do not increase 
value to the recipient of the service: 
such.factors as meetings attended by 
staff and reassignment of personnel to 
other projects were most ofterr cited. 
Management exercises control to ensure 
that only those staff members who have 
a need-to-know or eorµething to 
contribute participate in meetings. In 
certain instances, reviews may be 
delayed because project personnel are 
assigned to a higher priority task: Thiil 
may occur for a variety of reasons. · 
including applicant/licensee late 
responses to NRC requests for 
additional information. In any event, the 
agency must maintain.flexibility in order· 
to bahmce staff resources and· workload· 
efficiently and effectively. 

The staff routinely prepares and 
maintains updated workload forecasts 
and resource allocation plans to enable 
management to make early 
determinations as to the potential need 

·· for-outside contract assistance. In most 
instances, where outside assistance is 
required. the agency will utilize the 
service of experienced laboratories or 
commercial contractors. 

It was suggested by the uranium 
milling industry that the NRC should 
eliminate or greatly reduce the use of 
outside technical consultants and use its 
staff with adequate management 
controls to review applications. 
Representatives also cited instances 
where they felt the NRC disregarded' the 
input of consultants. 

In reviewing applications. tl\e agency 
uses existing staff where possible. 
However. it is. sometimes difficult to find 
and retain qualified experts in all the 
various disciplines necessary to perform 
licensing reviews. Aleo, licensing work 
is ~ffidently varied so that it is not 
always possible to justify having certain 
types. of full-time experts ·on the staff to 
do the occasional reviews ·demanding 
their expertise. Consequently, outside 
technicar consultants are used as 
needed. Thus, the employment of direct 
staff iii not always more cost effective. 
As to disregarding the advice of 
consultants, the situation noted by the 
commenter resulted from experience 
and knowledge gained by NRC between 
the time that a draft Environmental 

Impact Statement (EIS) had been 
prepared using consultant input and the 
issuance of the final EIS. Operational 
difficulties at the first commercial scale 
mining operation required the staff to 
consider the site-specific hydrological 
characteristics in more- detail: in effect. 
the work performed earlier by NRC 
consultants was overtaken by events. 

To better manage contractual efforts. 
a Technical Assistance Program 
Manager is assigned to each contract 
and has an oversight function which 
includes cost and schedule control. The 
Program Manager is responsible for the 
review and approval of all contract 
costs that are to be included in any \ 
license fee. In the case of very large 
contracts, the NRC uses a full-time 
dedicated Technical Assistance Program 
Manager Group to manage, review, and 
oversee these contract operations. 

Charges for Non-Routine Inspections 

Several commenters expressed 
concern about the proposal to charge for 
non-roul!ne (i.e., unscheduled) 
inspections. The commentere correctly 
pointed out that the Commission stated 
in earlier notices that for policy reasons 
it chose not to charge fees for non
routine inspections. For example, in the 
Federal Register notice of the current 
rule, the Commision stated that non
routine inspections would be excluded 
from fees based upon Commission 
policy (43 FR 7210, 7213, February 21, 
1978). and that non-routine inspections 
are "considered to be an independent 
public benefit" (42 FR 22149, 22161, Mav 
21. 1977). The commenters note that th~ 
notice does not state the basis for the 
change in Commission policy. 
Commenters also imply that it is legally 
inappropriate to charge a fee for non
routine inspections. 

Regarding the first point, the 
Commission has stated two reasons for 
deciding to charge for non-routine 
inspections. Both non-routine 
inspecrions and routine inspections deal 
with the same fundamental issues of 
safety, health physics, safeguards and 
physical security of special nuclear 
materials, and protection of the 
environment. Since 1978, providing this 
service of non-routine inspections has 
become a significant effort for the NRC 
inspection staff. For these reasons, the 
Commission is changing its policy on 
non-routine inspections and accordingly 
finds it appropriate to recover the costs 
of these services. 

As to the second point. it is clear that 
even where a service provides a public 
benefit, if it also provides a special 
benefit to the recipient of the service. 
fees may be charged. No allocation of 
benefits is necessary. See: Electronics 
Industries Assoc. v. F.C.C., 544 F. 2d 
1109 (D.C. Cir. 1976). 

In non-routine inspections the 

beneficiary is clearly identified and the 
specific benefit falls within the 
Commission's judicially approved fee 
guidelines. The non-routine inspection is 
e service necessary to assist a recipient 
in complying with statutory obligations 
or obligations under the Commission's 
regulations as in routine inspections. 

No fees will be assessed for · 
investigations conducted by the NRC 
Office of Investigations. These 
investigations are outside the definition 
of ins~ections. In addition, non-routine 
inspect~ons that result from third party 
allegations will not be subject to fees 
and in computing an inspection fee the 
hours of the Enforcement Staff, Office of 
Inspection and Enforcement, involved in 

\the processing and issuance of a notice 
o,f violation or civil penalty would be 
excluded. \ 

Medical Program l\ees 

The largest block of comments came 
from physicians, hospitals or their 
representatives. The majority of these 
comments expressed the opinion that 
the proposed increase is excessive and 
will adversely affect patients' medical 
costs. It was also mentioned that the 
Government has cut medicare and 
medicaid payments. The currently 
effective schedule of fees was based on 
fiscal year 1977 costs and the fee for a 
medical program (except teletherapy) 
was set at $190 for a new license: $150 
for a license renewal: and $40 for an 
amendment. Because licenses are issued 
for five-year periods, the average cost 
for a new license amounted to less than 
$40 per year. In the revised schedule. the 
charge for a new license would be $5RO. 
or a little more than $100 per year for all 
medical licenses except for a new 
license fee category. the broad scopr. 
rese3rch and development license 
issued to some majnr medical 
institutions. The license fee for the 
broad scope Hr.ens~ is $1,200 for five 
years, or an average of $240 per year. If , 
the full cost of license fees \\oas passed · 
on to patients, it would result in a 
relatively minor increase in cost per 
patient. 

Other Comments 

There were comments that the NRC 
could reduce costs of licensing uranium 
milling activities by eliminating the 
requirement for the full National 
Environmental Policy Act (NEPA) 
environmental impact statement (ElS) 
for each application through the use of 
generic environmental statements 
supported by experience the NRC has 
gc1ined to date through the licensing and 
inspection of uranium mining 
operations. The NEPA revil•ws being 
questioned generally fit into three typ,is: 
first. new uranium mills; secund. 
renewal of uranium mill licenses; and 
third, in-situ solution mining operations. 
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For the first type, 10 CFR Part 51 of the 
Commission's regulations Mquires that 
an EIS be prepared. The Commission 
believes thete rules are consistent with 
NEPA and the regulations of the Coundl 
on Environmental Quality. As for the 
second type review, the issue may be 
moot. Before the issuance of the Genc!ric 
Environmental Impact Sf1:1tement on , 
Uranium Milling (GEIS). NRC had 

·c;ommitted itself to doing an ElS at the 
time of the license renewal for existing 
mills and to continue this practicP. until 
the issuance of the GEIS. When the 
GEIS was issued, essentially all mills 
had been evaluated and EIS's issued. It 
has been NRC policy to perfor!I) ..:n 
environmental assessment at the time of 
license renewal to determine whether a 
full EIS should be prepared for the 
renewal. Absent any significant 
changes, a negative declaration is thP. 
usual result. As for the third type of 
application, in~situ mining operations, 
the matter is currently being considered 
by the Commission's legal staff to. 
determine if there is any manda.tory , 
requirement for an EIS. , 

One pe~son commented as to why the 
proposed fee range for review of an 
application for an in-situ mining 
operation is higher than the applicant's 
cost to prepare the application. A large 
part of NRC review costs are incurred in 
preparation of the EIS. NRC costs for 
preparation of the EIS are comparable to 
those of the Corps of Engineers, GSA. 
EPA and FHA, based on an August 9, 
1977 GAO report to the U.S. Senate with 
figures updated to cover inflation. 

Another factor that has a significant 
impact on licensing costs is the quality 
of the information nnd completeness of 
the application. In fact, there is a direct 
relationship between costs of review 
and the completeness and quality of an 
application, end this is under the control 
of the applicant. 

Several commenters suggested that 
facilities and major fuel cycle applicants 
and licensees be billed for licensing 
services on a more frequent basis than 
at six-month intervalil, e.g .. on a monthly 
or quarterly basis, or alternatively to 
continue the present procedure of billing 
when the license or permit is issued. No 
one billing frequency is satisfactory to 
all applicants and licensees. 
Consequently, the billing procedures in 
this final rule are the same as the 
procedures described in the proposed 
rule. Applicants will be billed for review 
and licensing costs at six-month 
intervals as the review progresses ·or 
when review of the application is 
completed, whichever is earlier, for 
those applications where fees are based 
on full costs. Licensees will be billed at 
the end of each calendar quarter for 
completed inspections where fees are 
based on full costs. 

It was suggested that elimination of 
the present Commission policy whereby 
payment of standard reference design 
(nuclear steam supply system or balance 
of plant) re\·iew cost are deferred unt:I 
the design is referenced in a utility 
application may serve as a disincenth,e 
to standardization of the nucle,ir 
industry. Prior to March 1978, the NRC 
recovered none of these costs:The 197,9 
rule contained a deferred.payment plan 
where the fee would be collected as the 
design is referenced in ·a.n app:i,cation 
filed by a utility. The fee would be paid 
in five installments as the first five \!nits 
were referenced: Since 1978, the 
Commission has recovered none of its 
costs incurred in review of preliminary 

. and final designs except for application 
fees. The staff expects that the final 
design approval for CESSAR-80 will be 
issued within the next several weeks. 
and at that time the Commission will 
recover a portion of its review costs. 
Under the Independent Offices 
Appropriation Act of 1952, ·the 
Commission has the responsibility to 
recover its costs of providing special 
benefits to identifiable recipients and in 
this instance, the services are rendered 
at the request of the vendor or architect
engineer. 

One person c:ommented that the costs 
of Part 55 reactor operator examinations 
should not be charged to the facility 
licensee since it is the reactor operator 
who rP.ceives the special benefit of the 
Part 55 license. Part 50 requires that 
applicants for reactor operating licenses 
have qualified reactor operators when 
the licenses are issued and subsequently 
to ham approved requalification 
programs. The NRC must approve the . 
licensee's initial program for qualifying 
reactor operators and its 
requalification/replacement programs. 

>An individual ope~ator ~~nno! be 
licensed apart from a facility. 
Accordingly, it is the utility which 
applies for certification and 
consFJquently is the beneficiary of the 
Part 55 licensing action. 

Several persons commented that fees 
should he eliminated for amendments 
issued for the convenience of the 
Commission and where amendments are 
submitted solely to comply with changes 
in Commission rules and regulations. 
Fees are not impoiied for amendments 
issued solely for the convenience of the 
Commission and for which there is no 
request or application. 

On the other hand, applications 
submitted as a result of Commission 
rules, regulations, or requests for license 
amendments that are necessary to 
protect the public health and safety and 
environment are subject to fees. 

One person said that licensees should 
not be pen&lized by fees for requesring 
an amendment which would exempt 
them or provide relief from a gemiraJ 

Commission rule that may not be 
appiica},le to a particular type of 
facility. If a rule is not applicable to a 
pa1 ticular type of facility there is no 
need to request relief from it. If a request 
for clarification of the rule's 
applicability is presented, such a request 
for clarification would not require a fee. 

Il was suggested that fees for small, 
material,, licensed programs should be 
based on full cost so that applicants 
filing well~prepered and complete'· . 
applications would pay only their foll 
costs. In the final rule the Commission 
has elected to 'continue to set fees for 
these licenses by dividing them Into, 
several fee categories based on the type 
of material, use, complexity of the' . 
review, and licensing experience. The 
alternative of imposing full cost for each 
review and inspection would impose a 
significant administrative burden .and 
expense upon the NRC since more than 
6,000 individual fee determinations 
would be required each year. The fee 
assessed for each category of small Part 
30, 40 and 70 programs would contimie 
to be based on the average· cost of 
providing the service to the recipients. 

Several commeniers:suggested that 
applicants/licensees be provided with 
advance estimams of costs for specific 
applications .. It is neither feasible nor 
practical. to anticipate in advance the 
nature lilnd extent of any problems 

, which may develop durins thll review of 
a complex. application. Similarly, it:is 
not possible lD predict the 
responsiv.eness of an applicants/ . ,, 
licensee to a request for information. In 
most instances, however, ceilings have 
been established for licensing actions 
and routine inspections based on 
historical data. In those cases where 1t i&. 
not practical 'to delU!lap ceilings ciu~ t!) 
limited experience, an estimate of posts 
could be made available based on a 
preliminary review of the application. 

Several commenters expressed the' 
idP.a that applicants/licensees should he 
able to audit NRC costs. Staff hours 
used in the review of an application/ 
request are recorded against a docket or 
other control number·assigned to the 
request. Likewise, inspection effort 
including preparation time, time,on site. 
and documentation time are charged·to 
an inspectipn report and recorded .. Thus. 
where fees-ar.e to be based on full.cost, 
staff time w.ill be reviewed on.a case-by
case basis. Any contractual,costs will 
also be charged. against a docket or 
control number. Therefore, a detailed 
statement of costs can be provided to an 
applicant/licensee upon request. Where 
questions arise on a particular fee, the 
NRC is prepared to review the disputed 
charge with the applicant or licensee 
representative. 

Since 1976, the NRC has used 
professional staff hours and contractual 
sc:rvices costs data to bill construction 
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permit, operating license and other 
major fuel cycle applicants for licensing 
services. This final rule will also require 
full cost recovery for inspection of these 

· licensees and for license amendments 
for facilities up to a specified ceiling or 
maximum limit. 

Summary of Changes Incorporated in 
rmalRule · 

1. In most instances, except for non
routine inspections, where fees are 
based on professional staff hours and 
coptractual services c1>sts expended for 
the review, a ceiling or maximum has 
be~n established for each fee catugory. 

2. Investigations conducted by the 
'Office oflnvestigations will not be 
s1,1bject to fees. · 

3. Non-routine inspections that result 
fro~ third-party allegations will.not be 
subject to fees. In computing an 
insp.e~tion fee the lime involved by the 
Enforcement staff, Office of Inspection 
and Enforcement. in the pr.ocessing and 
issuance of a, notice ofviolation or civil 
p~~alty· would be excluded. 

4. I,, I 170.21, fue Category B, 
''.Standard Reference Design Review," 
has-been revised to add the terms 
"~liminary" and "Final" for clarity. 
Category Din this 11ecUon has been 
revised to be applicable only to 
"Manufacturing I:.icenae" applicants and 
licensees since Category A covers those 

. ·. utility applicants teferencing the design. 
5; Footnote 2 to § 170.21 hali been 

revised to state how the fee will be 
determined wlrere an application may 
cover a one-step licensing process for 
power reactota, e.g., a combined review 
oithe constroction permit and operating 
license. · 
. ·. _a: ~c,tion 170.41, "Failure by applicant 
or licensee to pay prescribed fees," has 

. been'revised to incorporate0 other 
Commission regulations that are 
pertinent to this part. 

... , , 1. -The scope of Part 110 has been 
brqadened b9 adding a· new § 170.2(n) 
that-will apply to the requirements of 10 
CFR Part 61. 

8. Section 170.3 has been revised as 
follows: 
,; (s) Tei delete the term "fuel 
· reprocessing facillties," and the 
language "amendment or renewal of 

· standardized reference design 
approvals"· since these items are 
covered in I 1~0.21. The term "special 
projects" is further defined and 
additionalexamples given. · 

(t) To eliminate investigation~ 
conducted by the NRC Office of 

. Investigations. 
(v.) Revised to emphasize that Part 55 

reviews include such things as 
preparation.review, and grading of 
examinations and tests. 

9. In § 170.31, fee Category 9, "Device, 
Product or Sealed Source Safety 

Evaluation," has been expanded to add 
two fee categories for the review of 
devices or sealed sources. The 
categories cover devices and sealed 
sources not intended for commercial 
distribution. 

10. Several fee categories were re
established in §1170.31 and 170.32 to 
maintain a ceiling or maximum fee as a 
result of comments received. 

11. In most cases, ceilings or 
maximum fees and billing frequencies 
have been re-established for the 
inspection fee schedule in I 170.32. 

12. A new § 170.51, "Right to review 
and appeal of the Prescribed Fees," has 
been added to address concern about 
appeal rights relating to the assessment 
of fees. 
Fee Collection 

The NRC billing procedure is revised 
so that applicants pay_review and 
licensing costs (professional staff hours 
and contractual) as the review 
progresses for those applications where 
fees are determined based on the full 
costs expended for the review. In certain 
instances full cost fees are limited by a 
ceiling. Under the revised procedure. 
charges will be assessed against all 
applicable applications currently on file 
with the Commission for permits, 
licenses, approvals, or special projects. 
except applications for renewals, 
amendments, and other required 
approvals for which fees have already 
been paid in accordance with the March 
23, 1978 fee schedule and complete and 
acceptable special project applications 
filed prior to March 23, 1978. 
Accordingly, for those applications 
currently on file for which fees are 
determined based on full review costs. 
the professional staff hours expended 
for the review of the application up to 
the effective date of the revised rule will 
be determined and the billing for that 
time period will be based on the 
professional staff rates established for 
the March 23. 1978 fee schedule. On or 
after the effective date of this final rule. 
the professional rates shown in § 170.20 
will be used. For those applications 
currently ori file, the first itemized 
billing for NRC services based on full 
costs will be made when this final rule 
becomes effective and continue every 
six months thereafter as work 
progresses or when review of the 
application is completed, whichever is 
earlier. For applications filed on or after 
the effective date of this final rule, 
itemized billings for NRC services based 
on full costs will be made at six-month 
intervals for all costs accumulated on 
each application. The revised billing 
procedure will enable the applicant to 
pay for work as it progresses. Under this 
rule, all applications that are to be 
assessed fees on a full cost basis are to 

be accompanied by the application fee 
specified in this parl In no event will 
the fee assessed exceed the full costs of 
reviewing an application, and in no 
circumstance will the applicant pay less 

)>-than the application fee specified in this 
rule. Fees for applications not subject to 
full-cost charges will remain payable at 
the time the applications are filed with 
the Commission. 

For those inspection fees that are to 
be based on full cost (professional staff 
hours and contractual), the Corr.mission 
will bill each licensee at the end of each 
calendar quarter for completed 
inspections that were initiated on or 
after the effective date of this final rule. 
Inspection fees based on the average 
cost method of computation will 
continue to be due upon notification by 
the Commission. 

L~censees currently billed once a ye11r 
for inspections (Part 50 power reactor 
licensees, other production and 
utilization facility licensees, and 
possession-only licensees) will be billed 
under this final rule on a pro-rated basis 
for any partial year elapsed (less than 
365 days) since they were last billed 
under the 1978 rule. That is, if 20 days. 
have elapsed from the last billing period 
to the effective date of this final rule, the 
licensee would be billed 20/365 of the· 
total fee as prescribed in the 1978 rule. 
Thereafter. those licensees will be billed 
quarterly based on the rates shown in 10 
CFR 170.20 for inspections initiated on 
or after the effective date of this final 
rule. These pro-rated billings will be 
made when this final rule becomes 
effective. For those licensees who hold 
licenses that are billed on a per
inspection basis (small materials 
programs) if the inspection is started 
before the effective date of this final 
rule, the licensee will be billed in 
accordance with the fees established in 
the 1978 rule. 

All revenues collected in fees by the 
NRC for providing licensing and 
inspection services to applicants and 
licensees have been and will continue to 
be deposited into the U.S. Treasury as 
miscellaneous receipts, and not used as 
an offset to the NRG appropriation. 

Paperwork Reduction Act Statement 

The final rule contains no information 
collection requirements and therefore is 
not subject to the requirements of the 
Paperwork Reduction Act of 1980 (44 
U.S. 3501 et seq.). 

Regulatory Flexibility Certification 

In the notice of proposed rulemaking 
published on November 22, 1982 (47 FR 
5:!454), the Commission determined in 
its Regulatory Flexibility Certification 
that, based upon the available · 
information, this rule was not expected 
to have a significant economic impact 
upon a substantial number of small 
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entities as defined by the Small Business 
Act or the Small Business 
Administration regulations issued 
pursuant to the Act (13 CFR Part 121). 
The Commission did, however, invite > any licensee who considered itself to be a 
small entity to provide additional 
information by responding to four 
general questions on how the regulation 
could be modified to take into account 
the differing needs of small entities. In 
keeping with its normal practice, the 
r:ommission also mailed the proposed 
rule document lo each of its more than 
9,000 licensees. 

The Commission received 129 
comments on the proposed rule, 
representing less than two percent of all 
NRC licensees. Of the 129 comments. 
only one mentioned the Regulatory 
Flexibility issue directly, recommending 
that NRC tier its license fees to charge 
smaller licensees reduced fees for 
licensing actions. 

A total of 15 comments are believed to 
have come from small entities based 
upon a review of information contained 
in their comments. Six of these 
comments were from small hospitals, six 
from small radiology firms, one from a 
small uranium milling company, and two 
from other small materials licensees. 

Each of the small hospitals, small 
radiology firms and two of the 
remaining small entities which 
commented were subsequently 
contacted by the Commission staff in an 
effort to obtain further information 
concerning the economic impact of the 
revised fee rule on their operation. 

The license application fee would 
represent an increase of approximately 
$500-$1000 for each of the small 
hospitals (defined as a hospital with 
fewer than 150 beds by the Small 
Business Administration regulations, 13 
CFR 121.3-10(d)(5)). When apportioned 
over the five-year life of the license, this 
increase would result in an annual 
increase of $200 or as estimated by one 
hospital administrator; by about fifty 
cents for each procedure conducted by 
the nuclear medicine department. Most 
hospitals do not, however, have broad 
medical licenses and the annual 
increase in application fees would be 
about $80. Other fees for license 
amendments and inspections, while not 
assessed on an annual basis, would 
occur as needed for amendments and 
inspections. The increase in fees for a 
routine inspection, which is generally 
conducted every one or two years. 
would be $280. 

The license fee revision for the small 
radiologist groups, most of which are 
associated with hospitals, are almost 
identical to those for the small hospitals. 

The three remaining comments from 
various small materials licensees raised 
a number of concerns not specifically 
related to the regulatory flexibility issue 

posed by the Commission in its 
Certification Statement. A small 
uranium mine company commented on 
the lack of a specific upper limit on 
licensing fees which will be assessed on 
a full-cost basis for in-situ mining 
licenses. On the other hand, a small 
company with a gauging license and 
another with an irradiator license 
commented that their license application 
fees should be based on full costs rather 
than an average cost established for 
whole licensing categories. None of 
these licensees, when contacted, 
indicated that this revised fee rule 
would have serious economic 
implications for their businesses. 

Based upon the number of comments 
received on the proposed rule, analysis 
of the comments, and the additional 
information obtained from small I 
entities, the Commission finds. and 
hereby certifies, that this rule will not 
have signifcant economic impact upon a 
substantial number of small entities. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974. and 
Sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Title 10, Chapter 1, Code 
of Federal Regulations, Part 170 are 
published as a document subject to 
codification. 

List of Subjects in 10 CFR Part 170 

Byproduct material, Nuclear 
materials, Nuclear power plants and 
reactors, Penalty, Source material, 
Special nuclear material. 

>49 FR 24113 
Published 6/12/84 

10 CFR Part 170 

Revision of License Fee Schedute 

Correction 

In FR Doc. 84-13517 beg:nning O!l page 
21293 in the iss:ie of Monday. May 21, 
1984. make the following corrections: 

1. On page 21293, second column. the 
EFFECTIVE DATE now feading "June 18. 
1984" should read "June 20, 1984". 

2. On the same page, third column, 
second complete paragraph. line four. 
"developed" should read '·de\·eloping". 

3. On page 21294. first column. line 
eleven, "Broadcaster" should read 
"Broadsasters". 

4. Or. the same page. first column. line 
8eve:;teen, "Commission" shm,!d rt>o1d 
"Co.7mwnication". 

5. 0:-t page 21295. first c0lun~n. 
Elimination of Ceilings, parag:aph thre~. 
first 1:ne. "not" should read "no'". 

6. On pege 21296, first cohimr .. serond 
com;,lete paragraph. L;1e eightePn. 

"four" should read "for". 
'i. On the same page .. !},i: :.I wlu:!'.n, 

L1s! cor:~piete paragraph. line n,ree, 
"pf,·nirn" shouid re3d "effeci'.-.,e··. 

B. Or. page 2129:-. firs! cc.lu:T::, firsl 
rnn,f'le!e paragraph. line th'.rile,•r,. "335·• 
sha,,ld r~Hd "335". 

9. On page 21299. t!iird crilumn. fir~t 
r.or.:plr:e paragrarh, insP.r! fl),, S"n(P!:O• 

"Ar. individue<I operator (.-1nr .. • 1 he 
lir·ensed apart from e fadi:'.1·." l,.,lwpr•n 
lint';, fourteen and fifteer.. 

Fl On page 21300. th·~d co)umn 
elt>\·enth line from the botlo'T;, "t~r.•1'' 
!ihJ:.ild rr.ad "than··. 

11. On pr1ge 21301. first Cl})up;n. 

Regulatory Flexibilit!' Certificatio:'I., Jini> 
fci;rtt,~n, "consider'' 11h(•11Jrl rP.1Hi 
"considered''. 

~ 170.21 [Corrected] 
1J. On page 21304, firs: column, 

footnote one. line fi\·e "a··• shmiJJ ap1,•1-11r 
before "specific": and in bie four!N:n, 
"of'' should read "or" .. 

1.;. On the same page. fi~st coJu~n. 
lootno!e two. line !went~·. "1-1hs'' F.h1,uld 
read "has". 

~ 170.31 I Corrected! 
15. On page 21305, column 0:11, .. 

~ 170.31, entry 3.B., line seven, 
"licensees" should read "iii.:r~sc··: en!ry 
::i.E .. !me one. "uses" should reacl "use''; 
and in entry 3.G., line one "ui:a?s·• should 
read "use··. 

lo. Or, the same page. column two, 
entry 3.K., line eight. "lic;ensPF:-' i,:hou:d 
read "licenses". 

17. On the same page, co!u:nn thrre, 
entrv 5.B. line five, "Licenes" sho;;ld 
rei.!tl "License". 

18. On page 21306. column three, 
footnok 1:d), line sixteen. "in" F.hould 
.ippPar between "1GF," and "which'', 

19. On the same page. column three. 
lou!note 2. first line, "or'' should read 
"for". 

~ 170.32 [Corrected] 
20. On page 21307, § 170.32, column 

one of the table, entry 2.A., line four, 
"ion-exchanging" should read "ion
exchange"; also in entrl' Z.B., line one. 
"possession" should read "processing". 

21. On the same page column four of 
the table, the eleventh and twelfth 
entries from the bottom, should appear 
as one entry read "1 per 7 year per 
inspection"; entries seven and eight 
from the bottom should appear as one 
P.ntry reading "1 pl,,. rear per 
inspection"; and entries three and t.i.;, 
from the bottom shodd appear as m·,. 
entry reading "1 per 2 ye.irs per 
inspection". · 

22. On pagp 21308, fast colum:"l ir, ti-,, 
table, entry K. second line. "llmt>s'' 
should rca·d "items"; and in entn. P. f::, i 

line. "materaial" should read "r.1ater;ar 
23. On the samt• page, cul.imn four in 

the table. lines three and fot:r sb,dd 
appear as one er.l~y readin/1 "1 per~"'"' 
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per in~peclion·'; li.1!'s seven and P.;g•: ! 
should a~•pe,,r as one entry re.;.:.i:-,,1.. "1 
per 3 years per inspection .. ; lines n:,w 
and ten should ap;iear as one entr:,; 
reading. "l per 3 :!,·ears per inspeci:_-n··: 
linrs ele\·en an<l twelve. should app,•,,r 
as one entry reading. "1 per 3 years pP: 
inspection"; lir.e:; thirteen and four'.t'l':'I 
sho;;Jd appe.ir as one entry reading. ··1 
per 3 yeilfs per inspect;on"; and lir:-:s· 
fifteen and sixteen should appe,ir HF , ,; • 
enlr} reading. "l p('r 3 years pn· 
in~rcc1ion''. 

§ 170.51 (Corrected] 

24. On page 21309. colu:nr, ont-, 
§ li0.51. line six, "10 CFR 51.31" s~,<J,:k; 
read "lO CFR 15.31 ". 
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10 CFR Parts 51 and 171 

Annual Fee for Power Reactor 
Operating Licenses and Conforming 
Amendment 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is adding to its regulations 
a new regulation that will impose an 
annual fee on power reactors with 
operating licenses. This annual fee will 
recover allowable NRC budgeted costs 
for providing regulatory services to 
power reactors with operating licenses 
and will not alter the existing fee 
schedule under 10 CFR Part 170. The 
annual fee is necessary to comply with 
the statutory mandate of the 
Consolidated Omnibus Budget 
Reconciliation Act of 1985. 
EFFECTIVE DATE: October 20, 1986. 
FOR FURTHER INFORMATION CONTACT: 
Robert L. Fonner, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Telephone: 301-492-8692. 
SUPPLEMENTARY INFORMATION: 
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I. Background 
A. Authority for the Rule 
B. Revisions and Effect on Existing Fee 

Schedule 
II. Summary of Comments 
III. Resolution of Comments 
IV. Section-by-Section Revision 

I. Background 

A. Authority for the Rule 

The Consolidated Omnibus Budget 
Reconciliation Act (COBRA] of 1985 
[Pub. L. 99-272, 1986) requires the 
Nuclear Regulatory Commission to 
assess and collect annual charges from 
persons licensed by the Commission 
pursuant to the Atomic Energy Act of 
1954 (42 U.S.C. 2011 et seq.) in an 
amount to approximate 33 percent of the 
Commission's estimated budget. 

Section 7601 of the Budget 
Reconciliation Act states that the 
charges assessed shall be established by 
rule and, specifically, in paragraph (b )(I) 
that: 

• • • the Nuclear Regulatory Commission 
shall assess and collect annual charges from 
its licensees on a fiscal year basis, except 
that-

(AJ the maximum amount of the aggregate 
charges assessed pursuant to this paragraph 

· in any fiscal year may not exceed an amount 
that, when added to other amounts collected 
by the Commission for such fiscal year under 
other provisions of law, is estimated to be 
equal to 33 percent of the costs incurred by 
the Commission with respect to such fiscal 
year; and 

(BJ any such charge assessed pursuant to 
this paragraph shall be reasonably related to 
the regulatory service provided by the 
Commission and shall fairly reflect the cost 
to the Commission of providing such service. 

The legislative history shows that 
Congress intended the authority of this 
mandate to go beyond that contained in 
the Independent Offices Appropriation 
Act (IOAA) of 1952 (65 Stat. 290; 31 
U.S.C. 9701). The Congressional 
Managers of COBRA, in describing this 
legislative provision, asserted: 

The charges assessed pursuant to this 
authority shall be reasonably related to the 
regulatory service provided by the 
Commission and fairly reflect the cost to the 
Commission of providing such service. This is 
intended by the conferees to establish a 
standard separate and distinct from the 
Commission's existing authority under the 
Independent Offices Appropriation Act of 
1952 in order to permit the Commission to 
more fully recover the costs associated with 
regulating various categories of Commission 
licensees. 

See 132 Cong. Rec. H879 (Daily Ed. 
March 6, 1986); 132 Cong. Rec. S2725 
(Daily Ed. March 14, 1986). 

The NRC is construing this legislation 
to permit it to charge licensees not only 
for special benefits provided to 
individual licensees, as that term has 
been used in construing the IOAA, but 
also to recover the cost of any 
Commission activity reasonably related 
to regulating power reactors licensed to 
operate. 

B. Revisions and Effect on Existing Fee 
Schedule 

The proposed rule (July 1, 1986; 51 FR 
24078) provided that applicants for 
power reactor operating licenses or 
holders of power reactor operating 
licenses and major material licensees 
would pay an annual fee in lieu of all 
other fees. 

The final rule will impose an annual 
fee on power reactors with operating 

licenses. The annual fee under 10 CFR 
Part 171 will be based on NRC budgeted 
costs for providing the following · 
regulatory services to power reactors 
with operating licenses: (1) Research 
activities directly related to the 
regulation of power reactors on a 
generic basis, (2) power reactor plant 
regulation (except licensing and 
inspection activities, and Part 55 
operator licensing and instructor 
certification), and (3) safeguards 
activities for power reactors (other than 
those activities directly associated with 
plant-specific licensing and 
amendments]. This fee will include cost 
for many operating reactor-related 
regulatory costs not recovered under 
NRC's existing fee schedule, 10 CFR Part 
170 (49 FR 21293; May 21, 1984), which 
established fees for some regulatory 
services that NRC provides its licensees. 

The proposed rule provided that Part 
170 would be suspe_nded and, therefore, 
no fees would be collected under the 
IOAA. This proposal also relieved small 
materials licensees of all fees. The final 
rule provides that Part 171 will not affect 
the existing 10 CFR Part 170 fee 
schedule. This means that all fees 
currently collected under 10 CFR Part 
170 will continue to be collected, 
including those from small materials 
licensees. Thus, under the final rule, 
holders of power reactor operating 
licenses will pay an annual charge 
(COBRA) under Part 171 and IOAA fees 
under Part 170. Other applicants and 
licensees will pay fees only under Part 
170. 

The Commission has placed in its 
Public Document Room at 1717 H Street, 
NW., Washington, D.C., data used in 
developing the proposed 10 CFR Part 
171, copies of the comments received, 
and a separate document that 
categorizes and summarizes these 
comments by facilities, Agreement 
States, and materials licensees. 

II. Summary of Comments 

Only three commenters supported the 
proposed rule; the majority of the sixty
one comments discussed eleven 
common concerns: 
1. Constitutionality of the Annual Fee 
2. Exclusion of Some Licenses from Fees 
3. Collection of One-Third of the NRC 

Budget 
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4. Inclusion of Research Costs in Fee 
Base 

5. Fines, Penalties, Interest, and 
Reimbursements 

6. Basing the Fee on Size of Reactor 
7. High-Level Waste Fund 
8. Exemption Provision 
9. Quarterly Assessments 
10. Adjustments 
11. Comment Period 

Twelve commenters thought the 
proposed fees to be unconstitutional, 
and four commenters said no annual 
fees should be assessed to recover NRC 
costs.for providing regulatory services, 
but, rather that the public, as the real 
beneficiary of NRC regulatory services, 
should support the regulatory costs of 
the NRC. Thirty-four commenters, in 
opposition to the proposed rule, 
requested that small materials licenses 
be subject to fees charged by the NRC. 

Two commenters stated that relief 
should be given from the proposed fees 
for uranium 'mills licenses. One 
commenter thought that suspended 
license applications, with minimal 
activity, should not be subject to the 
proposed annual fee because the fee 
would be disproportionately large in 
relation to the profit realized in that 
circumstance. One commenter also 
thought that operating license (OL) 
applicants would not be receiving a 
benefit from the activities upon which 
the proposed fee was based and would, 
in effect, have a double fee burden 
because they would pay the annual fee 
in addition to fees previously paid under 
Part 170. One commenter asserted that 
"Architect-Engineers, vendors, test 
reactors. waste repositories and others 
. . . " should pay annual fees. 

Several commenters expressed the 
view that the NRC was not required to 
collect a full 33 percent of its budget. 
Eleven commenters held the view that 
agency research costs should not be 
included in the cost basis for 
determining the annual fee. Two 
commenters asserted that fines. interest, 
and penalties should be included in the 
cost basis for the proposed fees. Ten 
commenters thought the annual fee 
should be assessed on the basis of 
power rating in thermal megawatts (one 
commenter opposed this suggestion). 
One commenter thought-that the 
Department of Energy high-level waste 
program fund should be subject to fees. 
One commenter said that an exemption 
provision was needed for small and 
expensive-to-operate reactors because 
of the disproportionate.burden that the 
proposed rule would impose on the 
resources generated'froin these reactors. 
Six commenters thought that fees should 
be collected on a quarterly or a monthly 
basis. Commenters urged that, should 
excess fees be collected. a provision for 
refunds be included in the rule. Finally. 

. several commenters thought that the · 
comment !'i'eriod for the proposed rule 
was too short. 

No comments were received regarding 
the proposed amendment to 10 CFR Part 
51, which provides that promulgation of 
Part 171, and future amendments 
thereto, does not require preparation of 
an environmental impact statement or 
assessment. 

III. Resolution of Comments 

1. Constitutionality of the Annual Fee 

Comment: Many of the commenters 
argued that the Commission was 
imposing an unconstitutional tax. 

Response: The thrust of commenters' 
arguments was that the Commission's 
proposal violated constraints on user 
fees established by the Supreme Court 
in National Cable Television v. United 

· States. 415 U.S. 336 (1974) and Federal 
Power Commission v. New England 
Power, 415 U.S. 345 (1974) and further 
developed in subsequent decisions by 
courts of appeals. In National Cable and 
New England Power. the Supreme Court 
examined agency authority to assess 
fees pursuant to a particular statute, the 
Independent Offices. Appropriation Act 
of 1952. The Court there adopted a 
limiting construction of the IOAA to 
avoid a Constitutional question of 
whether certain language of the IOAA 
amounted to a delegation to assess 
"taxes" rather then "fees." The Court 
indicated that the. legislative history of 
the IOAA did not reveal an intention on 
the part of Congress to delegate its 
taxing authority to Federal agencies. In 
short. the Court's analysis was largely 
limited to the IOAA itself. The 
commenters, however, appear to read 
these cases as establishing general 
Constitutional limitations on an 
agency's power to assess fees. 
Accordingly, many of the commenters 
argued that because the NRC was not 
only charging for "special benefits" 
provided to identifiable recipients of 
NRC services, but also recovering the 
costs of its generic rulemaking and 
research activities. the NRC was 
imposing an unconstitutional tax. 

The Commission finds these legal 
arguments to be unpersuasive. The 
commenters' arguments are based on 
the faulty premise that the only legally 
acceptable standard for assessing fees is 
that contained in the IOAA. In Section 
7601(b)(BJ of COBRA, Congress 
provided that annual charges assessed 
by the NRC " ... shall be reasonably 
related to the regulatory service 
provided by the Commission and shall 
fairly reflect the cost to the Commission 
of providing such service." The 
underlying legislative history makes 
clear that this provision is intended by 
the conferees to establish a standard 
separate and distinct from the 
Commission's ~xisting authority under 
IOAA in order to permit the Commission 

to more fully recover the costs 
associated with regulating various 
.categories of Commission licensees. 
Statement of Managers Re NRC Fees, 
132 Cong. Rec. H. 879 (Daily Ed. March 
6, 1986); 132 Cong. Rec. S. 2725 (Daily 
Ed. March 14, 1986). Congress 
undeniably has the authority to provide 
a fee standard distinct from the IOAA 
provided that the standard satisfies ' 
Constitutional requirements. 

In numerous cases the Supreme Court 
has addressed the issue of whether 
Congress has unconstitutionally 
delegated legislative power to 

_ administrative agencies. A reading of 
those cases indicates that Congress may 
delegate its authority to administrative 
agencies provided that it sets forth 
intelligible standards for the agency to 
follow in carrying out the 
Congressionally prescibed policy. 
Hampton, Jr. & Co. v. United States, 276 
U.S. 394 (1928). A delegation is not 
unconstitutional simply because the 
determination of facts and the 
inferences to be drawn from them in 
light of the statutory standards and 
declaration of policy call for the 
exercise of judgment and for the 
formulation of subsidiary administrative 
policy within the prescribed statutory 
framework. Yakus v. United States, 321 
U.S. 414, 425 (1944). 

In COBRA, Congress has laid down 
an intelligible standard for the 
Commission to apply and has 
articulated its policy objectives. Simply 
put. the NRC is to recover 
approximately 33 percent of its budget 
from user fees (see Statement of 
Managers Re NRC Fees) and is to assess 
fees based on the .standard articulated 
above. We believe this delegation of 
authority to the NRC satisfies all 
Constitutional requirements. 

The courts have previously 
considered the issue of whether a fee 
can be charged for a service provided by 
the Government that benefits not only 
the licensee, but also the general public. 
The Courts have held that the mutual 
benefit of a Government service to the 
recipient and to the public is not a legal 
bar to the imposition of fees. Prorating 
of costs on the basis of benefit to the 
public is not required. Mississippi 
Power & Light Co. v. U.S. Nuclear 
Regulatory Commission, 601 F.2d 223 
(1979), cert. denied 444 U.S. 1102 (1980). 

Thus the only question that remains is 
whether the fee schedule promulgated 
by the NRC falls within the parameters 
authorized by Congress. We believe that 
it clearly does. Following the 
Congressional mandate. we are 
attempting to collect a third of our 
budget in fees and, as explained 
elsewhere in this notice, have carefully 
developed a schedule which ensures 
that fees.assessed are reasonably 
related to the NRC costs of providing 
regulatory services. 
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2. Exclusion of Some Licenses From 
Fees 

Comment: Agreement States and 
some other commenters asserted that 
the proposed rule, in eliminating fees for 
small materials licensees, would have a 
severe adverse effect on State fee 
programs and that 10 CFR Part 170 
should be retained in order to maintain 
reasonable fees for materials licensees. 

Many commenters asserted that the 
Commission had misconstrued 
Congressional intent by proposing the 
suspension of collections under the 
IOAA-the authority for the current Part 
170. Commenters argued that the 
Congress contemplated that the NRC 
would continue to collect fees under the 
IOAA, as well as COBRA. Specifically, 
many commenters vigorously argued 
that Congress contemplated that all 
licensees should pay fees and that the 
NRC lacked authority to exempt all 
small materials licenses from payment 
of fees. 

Response: The Commission believes it 
did not misread the Congressional 
intent, and that it has the authority 
under COBRA to suspend collections 
under Part 170 and not charge fees to 
small materials licensees. The 
Commission, nonetheless, has decided 
to retain Part 170 as a means of more 
equitably distributing the agency costs 
among those receiving services. 

The final rule will not affect materials 
licensees; they will continue to pay only 
fees chargeable under part 170. Major 
materials licensees will not be subject to 
an annual fee, as previously proposed. 
OL applicants similarly will remain 
subject only to fees under Part 170. With 
the issuance of an operating license, a 
former OL applicant will be subject to 
the annual fee required under this final 
rule in addition to the other fees 
collected for services covered by Part 
170. If an OL applicant receives its OL 
license during the year, it will pay only a 
prorated annual fee for that year, 
because, under the final rule, Part 170 
will remain in effect, and fees will be 
collected under Part 170 up to the time 
of issuance of the OL. The applicants for 
licenses and holders of these licenses 
for test and research reactors and waste 
repositories will also continue to pay 
fees under that part. Vendors will also 
continue to pay fees under Part 170. 

3. Collection of One-Third of the NRG 
Budget 

Comment: The Commission is not 
required by Section 7601 of the COBRA 
to collect the full 33 percent of its 
budget. 

Response: The Budget Reconciliation 
Act provides that the "maximum amount 
of the aggregate charges assessed may 
not exceed an amount that ... is 
estimated to be equal to 33 percent of 
the costs incurred by the Commission 
with respect to such fiscal year .... " On 

its face, this is a ceiling, i.e., it would 
permit the Commission to charge user 
fees of less than 33 percent. However, 
the legislative history clearly indicates 
that Congress expected the NRC to 
charge the full amount authorized by the 
statute. The Statement of Managers, 
which was drafted to reflect the views 
of the Conference Committee that 
considered the legislation and was 
inserted into the Congressional Record 
as part of the floor debate on the 
measure, states: 

The conferees agreed to require the NRC to 
assess and collect annual charges from its 
licensees in an amount that, when added to 
other amounts collected by the Commission 
shall not exceed 33 percent of the 
Commission·s budget for each fiscal year. 
Assuming the current level of NRC 
expenditures, this is expected to result in the 
collection of additional fees in an amount up 
to approximately $80 million per year for 
each fiscal year. 

132 Cong. Rec. H. 879 [Daily Ed. March 
6, 1986); 132 Cong. Rec. S. 2725 (Daily 
Ed. March 14, 1986). 

We read this limited legislative 
history as indicating that Congress 
expected this legislation to result in 
approximately $80 million in collections 
each year above that already collected 
by the NRC under Part 170. To meet this 
target, collecting a full third of the NRC 
budget is required. 

Such an interpretation is also 
consistent with the President's request 
to Congress that the NRC recover a far 
greater amount of its budget from user 
fees. The President in his proposed 
budget tu Congress for fiscal year 1987 
had suggested that 50 percent of the 
NRC budget be recovered through user 
fees, a figure adopted by the House of 
Representatives, but reduced in 
Conference Committee. 

4. Inclusion of Research Costs in Fee 
Base 

Comment: Commenters argued that 
the NRC research costs should not be 
recovered through fees. 

Response: Commenters argued for 
instance that a boiling water reactor 
[BWRJ licensee under the proposed rule 
would be paying for research on a 
pressurized water reator [PWR) and 
vice versa. This could result in one 
group of licensees subsidizing another. It 
was also argued that other research 
costs may be relevant only to future 
generations of reactors, but of no benefit 
to the current reactors. The Commission 
has reviewed again the research portion 
(as well as the Nuclear Materials Safety 
and Safeguards, Nuclear Reactor 
Regulation, Inspection and Enforcement, 
and Analysis and Evaluation of 
Operational Data portions] of the cost 
basis for the annual fee. The purpose of 
this review was to ensure that only 
generic costs associated with all power 
reactors, with operating licenses, 

regardless of type, were included in the 
cost basis. Costs for research 
rulemaking and other activities not 
relevant to all reactors will not be 
recovered through fees. A detailed 
breakdown of costs to be recovered is 
available in the NRC Public Document 
Room in Washington, D.C. Based on this 
review, the cost basis for the annual fee 
has been revised as follows: 

FISCAL YEAR 1987 PROJECTIONS OF NRC 

COSTS FOR NUCLEAR POWER REACTOR 

REGULATORY GENERIC PROGRAMS 

[Dollars in thousands) 

Programs 

Research .................................................................... . 
Safeguards ................................................................. . 
Reactor regulation .................................................... . 
lnspecUon and enforcement. ................................... . 
Analysis and evaluation of operatK>nal data ......... . 

Total ................................................................ . 

Costs for 
regulatory 
services 

$74,356 
2,326 

24,346 
15.482 
7,720 

$124,230 

Because the costs listed above apply 
to all power reactors, the costs have 
been divided equally for purposes of 
calculating the annual fee. This 
approach is consistent with the 
Congressional directive that all fees be 
reasonably related to the cost of 
providing services. 

5. Fines, Penalties, Interest, and 
Reimbursements 

Comment: Commenters said that 
fines, interest, penalties, and 
reimbursements should be included in 
the cost basis as collections under other 
laws. 

Response: The commenters argued 
that COBRA provides that the maximum 
total of fees to be collected by the NRC 
may not exceed, when added to other 
amounts collected by the Commission, 
33 percent of the Commission's budget. 
Accordingly, they believe the 33 percent 
total is to be derived by adding fees 
collected to fines, interest, penalties, 
and reimbursements collected. The 
Commission rejects this argument. Fines 
and penalties are charged because of . 
the failure of a licensee to adhere to 
prescribed standards or requirements. 
No public policy would be served by 
reducing a power reactor's annual fee 
because a utility violated NRC's 
requirements. We are unwilling to 
attribute such an intent to Congress. Nor 
do we believe Congress contemplated 
reducing fees to account for interest 
paid to the NRC. Interest is assessed 
only for late payment of monies due the 
United States. Accordingly, interest is 
not included in the cost base. 

Finally, the NRC receives 
reimbursements from other Federal 
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agencies of approximately $50,000 per 
year. We have not included this sum in 
the fee base. The purpose of COBRA 
was to generate additional Federal 

_ revenue as compensation for services 
rendered by the NRC. The transfer of 
funds from one Federal agency to 
another does not result in increased 
Federal revenue. Accordingly, Congress 
did not contemplate that 
reimbursements would be in the fee 
base. 

6. Basing the Fee on Size of Reactor 

Comment: The annual fee should be 
based upon the power rating in thermal 
megawatts for each reactor. 

Response: The Commission has 
considered calculating the annual fee on 
power reactors with operating licenses 
_on the thermal megawatt ratings of 
those reactors. An argument can be 
made that the larger the reactor, the 
greater the licensee's ability to generate 
income to pay the annual fee. The 
COBRA, however, requires that the fees 
be reasonably related to the agency's 
costs of providing services to the 
licensee. As discussed in the proposed 
rule (51 FR 24078, 24082-3), the 
Commission has examined the 
relationship between megawatt rating 
and the costs of NRC regulation. The 
NRC finds no necessary relationship or 
predictive trend between the thermal 
megawatt rating of a reactor and NRC 
regulatory costs (see Memorandum to 
Files, 1 entitled "Reactor Inspection, 
Licensing and Part 55 Fees Assessed for 
One-Year Period," dated July 7, 198_6, 
from James Holloway, Acting Director, 
License Fee Management Staff, Office of 
Administration). Accordingly, the 
Commission has determined that fees 
should not be based on the size of the 
reactor. Nevertheless, in recognition of 
the problem that some licensees of 
smaller reactors may have in paying 
substantially increased fees, the 
Commission has provided for fee 
exemptions. This issue is discussed in 
item 8, Exemption Provision. 

7. High-Level Waste Fund 

Comment: The Department of Energy 
(DOE) should be assessed fees, payable 
from the high-level waste fund, for NRC 
services provided toward high-level 
waste management. 

Response: The Commission has no 
legal authority to charge the DOE fees 
for NRC staff work associated with 
high-level waste. The IOAA and the 
Atomic Energy Act of 1954, as amended, 
do not authorize the NRC to charge the 

1 A copy of this memorandum is available for 
review at the NRC Public Document Room, 1717 H 
Street. NW., Washington. DC. 

DOE fees. The Commission does not 
_ construe COBRA as augmenting NRC 
authority in such a way as to permit the 
NRC to collect fees from the DOE. 

8. Exemption Provision 

Comment: One commenter, a holder of 
a license for a small reactor, requested 
that provision for exemptions from the 
full annual fee be included in the final 
rule. 

Response: While the Commission is 
concerned with recovering its costs, it is 
not the intent of the Commission to 
promulgate a fee schedule that would 
have the effect of imposing fees at such 
a level that the owners of the handful of 
small, older reactors would find it in 
their best economic interest to shut their 
reactors down. Therefore, the 
Commission has included an exemption 
provision that takes reactor size and age 
and other factors into consideration in 
determining whether a license should be 
exempted from the full annual fee. 

9. Quarterly Assessments 

Comment: Several commenters were 
concerned with the size of the annual 
fee and its effect on their cash flow. The 
commenters also suggested that the 
NRC not require payment of fees in a 
single lump sum. 

Response: In recognition of these 
concerns, the Commission will collect 
the annual fee under Part 171 in equal 
quarterly installments. Fees collected 
under Part 170 will continue to be 
collected under the payment schedule 
set forth under that part. 

10. Adjustments 

Comment: Provision should be made 
for refunds if the total of fees collected 
exceds 33 percent of the NRC budget 
enacted by Congress. 

Response: The Commission agrees 
with commenters that the possibility 
exists, under both the proposed and 
final rules, that the aggregate of 
collections under Parts 170 and 171 
could exceed the statutory limit of 33 
percent of the NRC budget iri a given 
fiscal year. Therefore, a section has 
been added to the final rule which 
requires that any such overpayment be 
returned on a prorata basis to those who 
pay fees under Part 171. Provision is 
also made for adjusting the refund to 
take into account any power reactors 
that were given an operating license 
during the course of the fiscal year and 
thus did not pay the full fee. If the 
prorata share of the overpayment is 
$10,000 or less, it will be credited 
against the annual fee for the following 
fiscal year. 

Finally, if a final appropriation for the 
NRC has not been passed at the time the 

annual fee is set and if the final 
appropriation is greater or less than the 
projection, the annual fee would be 
raised or reduced, as appropriate, and 
an adjustment to the remaining 
quarterly installments or a refund would 
be made, as appropriate. 

11. Comment Period 

Comment: Some commenters argued 
that the Commission should have 
provided for more than a 15-day 
comment period on the proposed rule. 

Response:-The Commission was under 
a statutory mandate to promulgate final 
fee regulations 45 legislative days after 
submission of its July 7, 1986, report to 
Congress on user fees. A longer 
comment period would have prevented 
the Commission from meeting the 
Congressionally mandated deadline. 
Under the circumstances, the comment 
period was reasonable, particularly 
because licensees were on notice in 
April when COBRA was enacted that 
the NRC would be proposing 
substantially higher fees. Moreover, 
based on the thoroughness of the 
comments received and the numerous 
issues raised in them, the Commission is 
convinced that all relevant issues of 
importance to this rulemaking have been 
identified and that the commenters have 
not demonstrated that they have been 
prejudiced by the 15-day comment 
period. 

IV. Section-by-Section Revision 

Section 171.1 Purpose. 

The purpose section is revised to state 
that Part 171 sets out the fee to be 
charged persons licensed to operate a 
power reactor as defined in the new 
part. 

Section 171.3 Scope. 

The scope is revised to state that Part 
171 applies only to persons licensed to 
operate a power reactor. 

Section 171.5 Definitions. 

In the final rule, the definitions for 
"Materials license," "Source material," 
and "Special nuclear material" have 
been deleted because licenses for these 
materials will remain subject to the 
appropriate fee schedules under 10 CFR 
Part 170. The definition for "Nuclear 
power reactor" has been modified to 
conform with the definition for "Power 
reactor" in 10 CFR Part 170. 

Section 171.11 Exemption. 

As stated in the proposed rule (51 FR 
24078, 24082), the Congress urged the 
Commission to consider the impact of its 
fee schedule on certain licensees. Based 
on comments received, the Commission 
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has determined that it is appropriate to 
take a similar approach in setting the fee 
schedule for power reactors with 
operating licenses. Accordingly, the 
added Exemption section provides that 
the holder of a license to operate a 
power reactor who believes that the 
annual fee is unfair or overly 
burdensome may apply to the 
Commission for partial relief from the 
annual fee. The Commission may grant 
such relief, if it is persuaded by the 
licensee that factors such as age and 
size of the plant and size and impact on 
its customer rate base substantially 
reduce the NRC's regulatory costs for 
that plant and the benefits bestowed on 
that licensee below that of the other 
power reactors. Nevertheless, the 
agency's intent is to grant exemptions 
sparingly. 

Section 171.13 Notice. 

This section, which was § 171.11 in 
the proposed rule, is revised to reflect 
that only power reactors licensed to 
operate are covered by the final rule. 

Section 171.15 Annual fee: Power 
reactor operating licenses. 

The proposed § 171.15, Annual Fee: 
Materials Licenses, has been deleted. 
This renumbered section on computing 
the annual fee is revised to reflect that 
only power reactors will be subject to 
the annual fee under Part 171. The 
formula was also revised to deduct the 
estimated fees to be collected under Part 
170. The fees under Part 170 are 
estimated for fiscal year 1987 to be $37 
million. It is estimated that 
approximately $30 million of this 
amount will come from power reactors 
with operating licenses. The annual fee 
will be charged to every power reactor 
unit licensed to operate as of October 1, 
1986 (assumed to be 101 reactors), and, 
on a prorata basis, to any power reactor 
licensed to operate during the fiscal 
year. If a power reactor licensee has 
only the authority to possess nuclear 
material and the Commission has 
received a request from the licensee to 
amend its license to permanently 
withdraw its authority to operate the 
reactor, or the Commission has 
permanently revoked such authority, the 
licensee is not subject to the annual fee 
under this part for that power reactor. 
Such reactors no longer benefit from the 
regulatory services that are the basis for 
the annual fee. Plants within this latter 
category, such as Dresden 1, Humboldt 
Bay, Peach Bottom 1, and Indian Point 1 
will not be charged fees under this part 
(though they remain subject to any 
applicable fees pursuant to Part 170 of 
this chapter). 

The annual fee is calculated as 
follows: 
$405 million (NRC FY 87 

budget) X .33 =$133 million (rounded 
down to the nearest million) 

$133 million minus $37 million (est. fees 
Part 170, FY 87)=$96 million 

$96 million divided by 101 licensed 
reactors=$950 thousand per license 
(rounded down to the nearest 
thousand). 

Section 171.17 Proration. 

Section 171.17 in the proposed rule 
addressed the annual fee and its 
calculation for major materials licenses. 
As they will not be subject to fees under 
this part, that section is deleted and a 
new § 171.17 is added to the final rule 
for the purpose of addressing the issue 
of prorating fees for power reactors that 
are licensed to operate after the 
beginning of a fiscal year. No such 
provision was necessary in the proposed 
rule. As revised, applications for 
opera ting licenses under review will still 
be subject to fees chargeable under Part 
170. It would not be fair to holders of 
new operating licenses to charge them 
the full annual fee in addition to fees 
which might have accrued under Part 
170 during a fiscal year but prior to 
issuance of an operating license. The 
annual fee would be prorated by first 
dividing the annual fee by 365 and then 
multiplying the quotient by the number 
of days remaining in the fiscal year after 
the operating license issuance date. For 
example, if an operating license were 
issued on January 15 of fiscal year 1987, 
the annual fee for that fiscal year would 
be $950,000 divided by 365, which is 
$2,603, and then multiplied by 258 (the 
number of days remaining in FY), which 
is $671,574. 

Section 171.19 Payment. 

This section, which was § 171.17 in 
the proposed rule, is revised in the final 
rule to allow the NRC to prescribe only 
those collection mechanisms that are 
acceptable to the U.S. Treasury 
Department. At this time, such 
mechanisms include checks, drafts, 
money orders, or the Electronic Funds 
Transfer System. This section also has 
been revised in the final rule to provide 
for payment in quarterly installments of 
the Part 171 fee rather than payment in a 
single lump sum as proposed. 

Section 171.21 Refunds. 
Section 171.21, in the proposed rule 

was Enforcement and is renumbered 
§ 171.23 in the final rule. This new 
§ 171.21 is added to address the 
contingency that by the end of a given 
fiscal year, the aggregate of collections 
under Parts 170 and 171 might exceed 

the statutory limit on collections of 33 
percent of the NRC budget. For example, 
several plants could be licensed to 
operate during the fiscal year and 
thereby pay a prorata share of the 
annual fee, or the number of 
amendments, inspections, or other 
activities subject to fees under Part 170 
could be greater than estimated at the 
beginning of the fiscal year. 

The purpose of the annual fee 
pursuant to Part 171 is to collect that 
portion of costs to the agency of 
providing regulatory services to power 
reactors, but with a ceiling on those 
collections equal to the difference 
between collections under Part 170 and 
33 percent of the NRC budget. 
Accordingly, any collection of fees 
exceeding this ceiling will be refunded 
under this part. Refunds will be adjusted 
to allow for the fact that some licenses 
may only have been subject to a portion 
of the annual fee because the license to 
operate was issued during the fiscal 
year. However, it is anticipated that 
overpayments will arise under this 
provision rarely, if at all, and will 
probably not exceed $10,000 per license. 
Because of the administrative costs 
associated with making a refund from 
the U.S. Treasury, any overpayment of 
$10,000 or less will be credited against 
the annual fee for the following year. 

Section 171.25 Collection, interest, 
penalties, and administrative costs. 

This renumbered section, which was 
§ 171.23 in the proposed rule, is modified 
slightly to reflect the requirement under 
4 CFR Part 102 that, in addition to 
interest and penalties, administrative 
costs of collection also are recoverable 
by the NRC. The section is also modified 
in recognition of the authority given 
under § 171.19 to pay the annual fee in 
quarterly installments. If the quarterly 
installment is not paid on time in 
accordance with the schedule provided 
in § 171.19, then the full annual fee 
becomes immediately due and payable. 
Interest, penalties (if applicable), and 
administrative costs of collecting the fee 
will be calculated from the date that the 
late quarterly installment was due. 

Unchanged Sections. 

Sections 171.7, Interpretations, 171.9, 
Communications, and renumbered 
171.23, Enforcement, are in this final rule 
as they were in the proposed rule. 

10 CFR 51.22 Categorical exclusion. 

The amendment to 10 CFR Part 51 to 
include Part 171 as a categorical 
exclusion is unchanged. 

Commissioner Thomas M. Roberts 
abstained. The separate views of 
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Commissioner Frederick M. Bernthal 
follow: 

While this final rule is a distinct 
improvement over the Commission's earlier 
proposed rule, it still suffers from several 
technical deficiencies, and more importantly, 
from fundamental infirmities which I noted in 
my previous views on this subject. 

Whether or not the user fee idea is 
·conceptually sound, one cannot justify the 
assessment of one class of licensee to pay for 
"services" which benefit another. The user 
fee concept should be permitted to sink or 
swim in court on its own merits, unburdened 
by questions of equity in implementation. 

The final rule advanced by·the Commission 
is so burdened to the extent that ii (1) singles 
out one class of licensee for payment of the 
"extra fee" over and above the Part 170 fee 
schedule, and (2) charges the same "extra" 
fee to all holders of operating licenses, 
despite the fact that good performers will be 
subsidizing poor performers on whose behalf 
the NRC must frequently put forth 
extraordinary efforts. 

Further, this final rule does not assess the 
Department of Energy, via the nuclear waste 
fund or other appropriate machanism, for 
NRC services related to the Nuclear Waste 
Policy Act. Absent extraordinary accounting 
precaution by Congress in its annual 
appropriations, the rule would thus indirectly 
require utilities to subsidize the regulatory 
costs attendant lo the geologic disposal of 
defense high level waste. If the user fee 
concept is to be applied at all, it ought lo be 
applied in a manner such that, insofar as 
possible, all entities which derive a "benefit" 
from NRC services share· equally the costs of 
providing that benefit. 

Technical deficiencies of this rule aside, 
however, there are elemental reasons for 
concern with all rules such as this. User fees 
have an undeniable philosophical and 
popular appeal-after all, who can be against 
the benefactors of federal regulatory services 
paying the cost of such services? But the user 
fee principle must proceed from a single 
premise: namely, that such fees be required 
of all entities which are subject to 
government regulatory activity-in short. that 
there be a level playing field. 

The playing field is not level. Nuclear 
utilities are now to be singled out for 
payment of a user fee tax, while Congress 
has not seen fit to levy corresponding charges 
on other utilities which are the 
"beneficiaries" of similar Federal regulatory 
activity. I make no judgment on the merits of 
the many and diverse regulatory activities of 
the Federal Government. But I fail to see how 
our licensees benefit more from regulatory 
services than do the coal-burning utilities 
upon whom the EPA conferred the "benefit" 
of requireiner.:~ for scrubber installation to 
reduce stack emissions,.or for that matter, 
than do the pharmaceutical houses regulated 
by the FDA. or than do a host of other 
indust•ies now subject to the regulatory 
requirements of the government. 

Indeed, I question the theory (and the 
Congress should be concerned, lest the 
impression be created) that our licensees are 
the principal beneficiaries of the services 
provided by this agency; the prime 
beneficiary is the public al large, whom we 

are mandated to protect. But if that is so, 
should our licensees then be required lo pay 
not only for an NRG-mandated nuclear 
powerplant backfit, for example, but also for 
the costs of a belated agency decision to 
require the backfit [because earlier regulatory 
standards were found lo be inadequate)? 

In passing the 1954 Atomic Energy Act, 
Congress found Iha I: 

[R]egulation by the United States of the 
production and utilization of atomic 
energy and of the facilities used in 
connection therewith is necessary . .. to 
protect the health and safety of the 
public. [emphasis added] 

In the Energy Reorganization Act of 1974, 
Congress declared that the promotional and 
regulatory functions of the Atomic Energy 
Commission should be separated, because it 
was "in the public interest", that the purpose 
of the Act was, among other things, "to 
assure public health and safety." 

These Congressional findings and 
statements of purpose strongly suggest that 
the responsibilities of this agency arido be 
carried out for the benefit of the general 
public, and not for the benefit of any single 
enterprise, public or private. If there were 
any direct benefits to be conferred upon 
those whom we regulate, it seems clear that 
those vanished (and appropriately so) when 
the AEC was split and its promotional 
responsibilities assigned to agencies other 
than the NRC. 

The American public, through its elected 
representatives, has thus charged the NRC 
with regulating the nuclear industry to 
promote safety and security. Yet the 
Commission is now required to implement 
legislation, the premise of which appears to 
be contrary to the stated purposes of this 
agency's enabling legislation. 

I therefore approve this final rule only to 
permit the Commission to promulgate 
implementing regulations in fulfillment of its 
Congressional mandate. 

Environmental Impact: Categorical 
Exclusion 

The action required under this final 
rule is administrative and would not 
impact the environment. The 
Commission has determined pursuant to 
10 CFR 51.22(a) that this final rule would 
be the type of action that is described in 
categorical exclusion 10 CFR 51.22(c)(l). 
Therefore, neither an environmental 
impact statement nor an environmental 
assessment has been prepared for this 
proposed rule. 

Paperwork Reduction Act Statement 

This final rule contains no information 
collection requirements and, therefore, 
is not subject to the requirements of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). 

Regulatory Analysis 

The NRC's predecessor, the Atomic 
Energy Commission, adopted its first 
license fee schedule in the fall of 1968, 
as codified in 10 CFR Part 170. The 
authority to collect fees was based on 

Title V of the Independent Offices 
Appropriation Act of 1952 (IOAA) (31 
U.S.C. 9701). That fee schedule covered 
power reactors, test and research 
reactors, fuel reprocessing plants, and 
materials licenses. It was revised and 
updated in 1978 and 1984. 

The license fees were designed to 
recover a part of the costs of services 
attributable to identifiable recipients. 
Only those costs that were associated 
with the review of a license application 
and related to a specific identifiable 
beneficiary v..-re used in the cost base 
for the establishment of the fee 
schedule. Certain costs under the 
Commission's 1984 revised fee schedule 
in 10 CFR Part 170 (49 FR 21293) 
continued to be excluded from fees. 
Some of the costs that were excluded 
from the fee base were those associated 
with: (1) Research, (2) generic licensing 
activities, (3) standards and code 
development, (4) contested hearings, (5) 
the Office of International and State 
programs, (6) the Office of Inspector and 
Auditor, (7) the Office of Congressional 
Affairs, and (8) the Office of Public 
Affairs .. 

Section 7601 of the Consolidated 
Omnibus Budget Reconciliation Act of 
1985 requires the NRC to establish by 
rule an annual charge for its licensees 
that, when added to other amounts 
collected, is estimated to be equal to 33 
percent of the estimated costs incurred 
by the Commission. This section 
authorizes NRC to expand its fee base to 
recover costs previously excluded, such 
as research and generic licensing 
activities. This final rule reflects NRC's 
interpretation of the intent of Section 
7601. 

Regulatory Flexibility Certification 

This rule is not a major rule for the 
purpose of Executive Order 12291 of 
February 17, 1981. As required by the 
Regulatory Flexibility Act of 1980, 5 
U.S.C. 605(b), and NRC Size Standards 
(50 FR 50241, December 20, 1985), the 
Commission hereby certifies that this 
final rule does not have a significant 
impact on small business entities. This 
rule affects only nuclear power plants 
licensed to operate. The companies that 
own these companies do not fall within 
the scope of the definition of "small 
entities" set forth in the Regulatory 
Flexibility Act. 

List of Subjects 

10 CFR Part 51 

Administrative practice and 
procedure, Environmental impact 
statement, Nuclear materials, Nuclear 
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power plants and reactors, Reporting 
and recordkeeping requirements. 

10 CFR Part 171 
I Annual charges, Power plants and 

reactors, Penalty. 




